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ukiduresi aucilebloba, rogorc saxarebiseuli teleologiuri 

ganmartebis formulis — `SabaTi kacisaTvis da ara kaci 

SabaTisaTvis~ — anarekli sjuliskanonSi 

 
1. Sesavali 

 
qristianulma moZRvrebam didi gavlena iqonia samarTlebrivi kulturis ganviTa-

rebaze. qristianuli sarwmunoebis umTavresi Rirebulebebi aisaxa rogorc adamianis 
sayovelTaod aRiarebul uflebebsa da TavisuflebebSi, ise samarTlis minimalur da-
nawesSi — sisxlis samarTalSi. qristianuli qveynebis, maT Soris, qarTuli samarTlis 
istoriidan cnobilia, rom bralis sakiTxi Tavidanve kargad iqna damuSavebuli swo-
red sasuliero pirTa Sromebsa da saeklesio samarTlis ZeglebSi. 

ratom swored qristianobam da ara sxva religiam ganapiroba bralis sakiTxis ase 
Rrmad damuSaveba? — am kiTxvaze pasuxi folosofiur doqtrinaSia, romelic qristia-
nulma sarwmunoebam SeimuSava adamianisa da samyaros raobis Sesaxeb. qristianoba aR-
moCnda erTaderTi moZRvreba, romelmac Tavis Tavs dausaxa sxva religiebisagan ra-
dikalurad gansxvavebuli da rTuli amocana — samebis dogmati da ieso qristes ori 
bunebis sakiTxi. qristianulma RvTismetyvelebam pasuxi gasca iseT kiTxvebze, rac 
sxva sarwmunoebis mimdevrebs arasdros dausvamT: rogor SeiZleba RmerTi iyos er-
Tarseba sameba, gankacdes, hqondes ori buneba da, Sesabamisad, `ori bunebiTi nebelo-
ba — saRvTo da adamianuri, ori bunebiTi moqmedeba — saRvTo da adamianuri, ori bune-
biTi TviTuflebrioba — saRvTo da adamianuri, sibrZne da codna — saRvTo da adamia-
nuri~,2 erTdroulad iyos `mTliani RmerTi adamianobasTan erTad, aseve — mTliani 
adamiani RmrTeebasTan erTad~?3  

ieso qristes nebelobis sakiTxisadmi interesi imdenad Rrma iyo, rom saeklesio 
moRvaweebma daiwyes adamianis gonebisa da Tavisufali nebis, samarTlis, samarTlia-
nobis, danaSaulis, sasjelis da, cxadia, bralis problemisa Tu braleulobis da mar-
TlwinaaRmdegobis gamomricxveli garemoebebis kvleva. qristianulma moZRvrebam 
aseve Zireulad daamuSava teleologiis principi. naTelia, rom sazogadoeba, rome-
lic Tavisi samarTlebrivi ganviTarebiT obieqturi Seracxvis stadiaze imyofeba, 
bralis da ukiduresi aucileblobis sakiTxebiT ar dainteresdeba. aseTi ram mxolod 
maSin aris SesaZlebeli, roca subieqturi Seracxvis principi ukve cnobilia. qristia-

                                                            
∗  Tsu-is iuridiuli fakultetis doqtoranti, asistent-profesori. 
1  ioane damaskeli, marTlmadidebluri sarwmunoebis zedmiwevniTi gardamocema, Tb., 

2000, 396. 
2  iqve. 
3  iqve, 411. 
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noba ki swored im moralur-zneobriv kodeqss efuZneba, romelic gansjis sagnad aq-
cevs da codvad acxadebs ara mxolod danaSaulebriv qmedebas, aramed fiqrs, azrs da 
Sinagan mzaobas am qmedebis Casadenad, agreTve, samomavlo situaciaze adamianSi ukve 
arsebul qcevis models. 

 
2. teleologiuri ganmartebis mniSvneloba  

 
`iuridiuli meTodologia im wesebis erTobliobaa, romelic samarTlis Semfar-

debelma unda gaiTvaliswinos normis ganmartebis procesSi~,4 samarTalSemfardeb-
lis mier normis ganmartebis mniSvnelobas kargad asaxavs amerikis SeerTebuli Sta-
tebis umaRlesi sasamarTlos mosamarTle Carlz evan hugesis moswrebuli gamonaT-

qvami: `We are under a constitution, but the constitution is what the judges say it is~.5 
samarTlis Sefardebis meTodebs Soris erT-erTi gamorCeuli adgili teleolo-

giur iurisprudencias ekuTvnis. igi  gansakuTrebuli iaraRia samarTalSemfardeb-
lis xelSi. misi meSveobiT `mosamarTle ar ereva kanonmdeblis politikuri kompeten-
ciebis sferoSi, magram xels uwyobs sagnobrivad swori gadawyvetilebis miRebas~.6   

samarTlis Teoriis zogierTi saxelmZRvanelos avtori normis interpretaciis 
meTodebs Soris teleologiur ganmartebas saerTod ar moixseniebs. aseT SemTxvevaSi 
teleologiuri ganmartebis adgils nawilobriv logikuri, sistemuri da istoriuli 
axsna-ganmartebis meTodebi, aseve, SezRudviTi da ganvrcobiTi ganmartebebi ikavebs.7 
cnobilia, rom `savini gamoyofda samarTlis normis gramatikul, logikur, istoriul 
da sistemur ganmartebas. savinis mier Camoyalibebuli sistema ar aris Tanamedrove 
xerxebis identuri. magaliTad, savini aSkarad ewinaaRmdegeboda normis teleologi-
ur ganmartebas~.8 

miuxedavad aseTi araerTgvarovani Sefasebisa, udavoa is faqti, rom konkretuli 
normis ganmartebisas ramdenime meTodis nacvlad sruliad SesaZlebelia mxolod er-
Tis — teleologiuri ganmartebis gamoyeneba, rac mas damoukidebel da arsebiTad ga-
morCeul meTodad ayalibebs. es bunebrivia, radgan `normis interpretacia subieqtu-
ri xasiaTisaa... ar arsebobs samarTlis Sefardebis meTodebis erTiani sistema. erT 
SemTxvevaSi mosamarTle SeiZleba daeyrdnos istoriuli kanonmdeblis nebas, sxva Sem-
TxvevaSi upiratesoba mianiWos sistemur an teleologiur meTods~.9 

sityva `teleologia~ berZnuli sityvisagan (`Teleios~ — mizans miRweuli da `logos~ 
— moZRvreba) momdinareobs da aRniSnavs idealistur moZRvrebas, romlis mixedviTac 

                                                            
4  xubua g., samarTlis Teoria, Tb., 2004, 176. 
5  `Cven varT konstituciis morCilebaSi, magram konstitucia aris swored is, razec 

mosamarTleebi amboben, rom es aris konstitucia~, ix. Wanturia l., Sesavali 
saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 120.  

6  xubua g., samarTlis Teoria, Tb., 2004, 157. 
7  inwkirveli g., saxelmwifosa da samarTlis Teoria, Tb., 1993, 128, 130; savaneli b., 

samarTლis Teoria, Tb., 1997, 189-190. 
8  xubua g., samarTlis Teoria, Tb., 2004, 148. 
9  iqve, 178. 
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yoveli ganviTareba winaswar gansazRvruli miznis ganxorcielebaa.10 `teleologiuri 
iurisprudenciis Tanaxmad samarTlis ukan yovelTvis dgas gansazRvruli mizani. sa-
marTlis Sefardebis procesSi aucilebelia am miznis sworad axsna da Sesabamisi ga-
dawyvetilebis miReba. Tu kanonis sityvasityviTi mniSvneloba winaaRmdegobaSi modis 
normis mizanTan, gadawyvetileba miRebul unda iqnes swored normis miznidan da ara 
sityvasityviTi mniSvnelobidan gamomdinare. iuridiul gadawyvetilebas safuZvlad 
unda daedos materialuri da ara formaluri siswore~.11 

teleologiuri ganmarteba ar aris istoriuli ganmarteba, radgan igi `arkvevs 

kanonis obieqtur mizans `racio legis~ da ara kanonmdeblis sawyis nebas (ramdenadac ka-
noni miRebisTanave wyvets kavSirs kanonmdebelTan)... samarTlis normas safuZvlad 
udevs mizani... Tu gavigebT samarTlis mizans, maSasadame, gavigebT samarTalsac~.12  

ganasxvaveben teleologiuri ganmartebis or gzas — ganvrcobiTs da SezRuduls: 
a) `zogjer samarTlis norma moicavs iseT urTierTobebsac, romelzec misi moq-

medeba (normis miznidan gamomdinare) ar unda gavrcelebuliyo. aseT SemTxvevaSi teq-
stis sityvasityviTi ganmarteba SeiZleba winaaRmdegobaSi movides normis mizanTan~.13 
swored am dros gamoiyeneba teleologiuri reduqcia, SezRudviTi ganmarteba, da 
`norma ar gamoiyeneba, Tu misi Sefardeba migviyvans kanonis miznis sawinaaRmdego Se-
degamde. am SemTxvevaSi, kanoni SezRudulad ganimarteba misi miznidan gamomdinare~.14 
cxadia, teleologiuri reduqcia gansakuTrebul legitimacias moiTxovs, vinaidan 
kanonis sityvasityviTi ganmarteba ignorirebulia kanonSemfardeblis mier,15 magram 
aseTi qcevis mizezi obieqturia — `normis teqstis sityvasityviTi ganmarteba imdenad 
farToa, rom aSkarad scildeba kanonis mizans~.16  

teleologiuri reduqciis TvalsaCino magaliTia Sveicariis erT-erTi komunis mier 
xetyis SezRuduli resursis gamo RobisaTvis xis masalis gamoyenebis akrZalva. `Robis 
masalad SeiZleboda mxolod qvis gamoyeneba. mogvianebiT, sasaflaos gaukeTda rkinis 
(da ara qvis) Robe. erT-erTma moqalaqem sarCeliT mimarTa sasamarTlos. momCivanis az-
riT, rkinis Robe sasaflaos esTetikurad auSnoebda. sasamarTlom sarCeli ar daakmayo-
fila da ganmarta, rom komunis mier dadgenili normis mizani iyo Robis masalad xis gamo-
yenebis SezRudva. sasamarTlos daskvniT, normis mizani iZleoda rkinis Robis mimarT ko-
munis mier dadgenili wesis teleologiuri reduqciis saSualebas~.17 

b) teleologiuri reduqciis sapirispiro procesia teleologiuri eqstenzia — 
ganvrcoba, `roca normis moqmedeba ver vrceldeba im urTierTobebze, romelTa re-
gulirebac kanonis aSkara mizans warmoadgens~.18 aRniSnulis magaliTi gvxvdeba jer 

                                                            
10  WabaSvili m., ucxo sityvaTa leqsikoni, Tb., 1989. 
11  xubua g., samarTlis Teoria, Tb., 2004, 184. 
12  iqve, 156. 
13  iqve, 156. 
14  iqve, 157. 
15  iqve, 157. 
16  iqve, 158. 
17  iqve, 157. 
18  iqve, 158. 
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kidev Zvel romSi: `Tormeti tabulis kanonis mixedviT mesakuTre pasuxs agebda Tavi-

si `oTxfexis~ (quadrupes) mier miyenebuli zaralisaTvis (digestebi, IX wigni, I). puniku-
ri omebis Semdeg italiaSi damkvidrebuli siraqlema xSirad xdeboda zaralis mizezi. 
romaelma pretorebma ixelmZRvaneles teleologiuri eqstenziis principiT da nor-
mis moqmedeba `orfexa~ siraqlemazec ganavrces~.19 

samarTlis mecnierebam teleologiuri ganmartebis mniSvneloba ar SeiZleba mxo-
lod normis ganmartebis procesiT SezRudos. misi gamoyeneba aseTive warmatebiT SeiZ-
leba garigebaSi namdvili nebis gamovlenis dadgenis mizniT. am meTods mimarTavdnen jer 
kidev Zvel romSi. magaliTad, romis samarTlis istoriaSi cnobilia aseTi SemTxveva: 

`erTma mdidarma romaelma, romelsac coli orsulad hyavda, sikvdilis win aseTi 
Sinaarsis werili datova: Tu Cemi gardacvalebis Semdeg coli Sobs qaliSvils, Cemi qo-
nebis 1/3 darCes qaliSvils, xolo 2/3 — mis dedas. Tu SemeZina vaJiSvili, maSin qonebis 
2/3 darCes vaJiSvils da 1/3 — mis dedas. moanderZis gardacvalebidan cota xnis Semdeg 
misma meuRlem Sva tyupi — qali da vaJi. mosamarTles gauWirda anderZis aRsruleba, qo-
nebis ganawileba moanderZis survilisamebr, radgan anderZi ar iTvaliswinebda tyupe-
bis dabadebas. magram saqme sworad gadawyvita konsulma, romelmac sworad gansazRvra 
moanderZis nebis Sinaarsi~. qoneba Svid nawilad gayo, saidanac 1/7 ergo qaliSvils, 2/7 
— dedas da 4/7 — vaJs.20 konsuli mixvda, rom moanderZe Tavis vaJs orjer met qonebas 
utovebda, vidre meuRles, xolo qaliSvils — meuRleze orjer naklebs. 

 
3. teleologiuri ganmarteba qristianul moZRvrebaSi 

 
qristianuli moZRvreba Tanabrad emyareba rogorc Zvel, ise axal aRTqmas. qris-

tianuli moZRvrebis TvalsazrisiT, Zveli aRTqma axali aRTqmis molodinis kacobri-
obis istoriaa, xolo axali aRTqma is axali moraluri kodeqsia, romelmac Zveli Sec-
vala, ganmarta da adamianebi ganviTarebis ufro maRal safexurze aiyvana. axal aR-
TqmaSi xSiria Zveli aRTqmis kanonTa ganmartebebis SemTxvevebi. Zveli aRTqma miiCneva 
winaswarmetyvelebad axal aRTqmaze, axali aRTqma ki Zveli aRTqmis axsnad. aRniSnuls 
adasturebs ieso qristes sityvebi: `ar ifiqroT, TiTqos sjulis an winaswarmetyvel-
Ta gasauqmeblad movedi. gasauqmeblad ki ara, aRsasruleblad movedi~ (maTe, 5.17).21 

Zvel aRTqmaSi arsebobda moses sjuli, romelic aregulirebda im samarTlebriv 
urTierTobebs, rac Zveli aRTqmis rCeuli eris, israelisaTvis iyo savaldebulo. maT 
Soris, erT-erTi umniSvnelovanesi iyo SabaTis uqmis dacva. SabaTis uqme dawesda imis 
aRsaniSnavad, rom RmerTma eqvs dReSi Seqmna samyaro, xolo meSvide dRes daisvena. 
`gaasrula RmerTma meeqvse dRes Tavisi saqme, rac gaakeTa da daisvena meSvide dRes 
yoveli saqmisagan, rac gaakeTa. akurTxa RmerTma meSvide dRe da wmidayo igi, radgan 

                                                            
19  xubua g., samarTlis Teoria, Tb., 2004, 158. 
20  nadareiSvili g., romis samoqalaqo samarTali, Tb., 2001, 157. 
21  axali aRTqma uflisa Cvenisa ieso qristesi, bibliis Targmnis instituti, 1982 wlis ga-

naxlebuli gamocema, stokholmi, 1985. 
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am dRes daisvena RmerTma yoveli saqmisagan, rasac qmnida RmerTi da akeTebda~ (daba-
deba, 2.2-3).  

SabaTis uqme dawesda mas Semdeg, rac israeli egviptidan gamovida da moses xeliT 
sjuli miiRo — `moixsene dRe igi SabaTi da wmida hyav igi. eqvs dRe iqmode da hqmne maT 
Sina yovelive saqmeni Senni, xolo dRe igi meSvide SabaTi  ars uflisa RvTisa Senisa~.  

axal aRTqmaSi mravali epizodia, rodesac qriste SabaTobiT kurnavs adamianebs, 
loculobs, qadagebs, wminda werils ganmartavs  da a.S., magram amjerad SeiZleba gamo-
iyos ori: erTia qristes saubari SabaTis Sesaxeb, romelsac sami maxarebeli ixseniebs 
(maTe, markozi da luka), meore ki — ioanes saxarebaSi aRwerili beT-ezdis auzTan gan-
kurneba. pirveli mniSvnelovania imiT, rom masSi Tavad qristes pasuxia SabaTis uqmis 
gatexvasTan dakavSirebiT, meore ki gaxda iudevelTagan ieso qristes mimarT, Tu SeiZ-
leba ase iTqvas, `samarTlebrivi devnis~ dawyebis oficialuri safuZveli. es ukanas-
kneli saxarebaSi Semdegnairadaa warmodgenili: 

`ierusalimSi cxvris WiSkarTan aris auzi, romelsac ebraulad beT-xasda hqvia, 
da xuTi derefani aqvs. maTSi iwva Zalian bevri avadmyofi, brma, xeibari da Camomxmari 
(romlebic wylis Serxevas elodnen, radgan angelozi uflisa Camodioda drodadro 
auzSi da aRelvebda wyals. xolo mas Semdeg rac wyali aReldeboda, vinc pirveli Cavi-
doda, ganikurneboda, ra sneulebiTac ar unda yofiliyo Sepyrobili). aq iyo kaci, oc-
daTvrameti wlis tanjuli Tavisi avadmyofobiT. iesom, ixila ra mwolare da Seatyo, 
rom ukve didi xania (davrdomilia), uTxra: gsurs ganikurno? avadmyofma upasuxa: ba-
tono, kaci ara myavs, romelic wylis Serxevisas CamiSvebs auzSi. sanam me moval, Cemze 
win sxva Cadis. iesom uTxra: adeqi, aiRe Seni sareceli da iare. igi maSinve gajansaRda. 
aiRo Tavisi sareceli da gaiara. im dRes SabaTi iyo. amitom iudevelebma uTxres gan-
kurnebuls: dRes SabaTia, neba ar gaqvs sareclis aRebisa. man upasuxa: vinc ganmkurna, 
man miTxra: aiRe Seni sareceli da gaiare. hkiTxes: vinaa is kaci, vinc giTxra: aiRe da 
gaiare? gankurnebulma ar icoda, vin iyo igi, radgan ieso im adgilze myof xalxmrav-
lobas Seeria. amis Semdeg ieso taZarSi Sexvda mas da uTxra: ai, Sen gajansaRdi, nuRar 
Sescodav, raTa raime uaresi ar dagemarTos. is kaci wavida da iudevelebs uTxra, rom 
iesoa misi ganmkurnavi. iudevelebma devna dauwyes iesos imis gamo, rom SabaTs aseTi 
ram gaakeTa. man ki miugo maT: mamaCemi aqamde akeTebs da mec vakeTeb. amitom iudeve-
lebma ufro metad daiwyes Zebna mis mosaklavad imis gamo, rom ara marto texa SabaTi, 
aramed RmerTs sakuTar mamas uwodebda da Tavis Tavs RmerTs utolebda~ (ioane, 5.2-
18). aRniSnul braldebaze qriste pasuxobs wminda werilis moSveliebiT da uxsnis, Tu 
ratom uwodebs Tavs Zes: `Tqven rom mosesi gwamdeT, mec miwamebdiT, vinaidan man dawe-
ra Cems Sesaxeb~ (ioane, 5.46). rac Seexeba pirvel braldebas, masze pasuxi gacemulia 
sam saxarebaSi moxsenebul epizodSi SabaTis Sesaxeb:  

`SabaTs mouxda gavla daTesil yanebze da misi mowafeebi glejdnen TavTavebs, xe-
liT fSvnidnen da Wamdnen (luka, 6.1). farisevlebma dainaxes es da uTxres mas: ai, Seni 
mowafeebi akeTeben, risi gakeTebac SabaTs ar SeiZleba. man ki uTxra maT: nuTu ar wagi-
kiTxavT, ra qna daviTma, roca moSivda mas da masTan myofT? rogor Sevida RmerTis 
saxlSi da Wama winadagebis puri, romelic ar unda eWama arc mas, arc masTan myofT, 
mxolod da mxolod mRvdlebs? anda ar amogikiTxavT sjulis wignSi, rom SabaTobiT 
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taZarSi mRvdlebi arRveven SabaTs, magram udanaSauloni arian? magram Tqven geubne-
biT, rom aq aris is, vinc taZarze metia. Tqven rom gcodnodaT, ras niSnavs: wyaloba 
mnebavs da ara msxverpli, — maSin aRar daadebdiT msjavrs udanaSauloebs (maTe, 12.2-
7). da uTxra maT: SabaTi adamianisaTvis aris Seqmnili da ara adamiani SabaTisaTvis. 
maS, SabaTis batonic aris Ze kacisa~ (markozi, 3.27-28). 

amas mosdevs SabaTs gamxmari xelis gankurnebis epizodi, romelSic grZeldeba Sa-
baTis Sesaxeb msjeloba: ieso qriste Sedis sinagogaSi, sadac aris xelgamxmari kaci. 
farisevlebi uTvalTvaleben, gankurnavs Tu ara qriste SabaTs da daarRvevs Tu ara 
mcnebas, raTa daadanaSaulon igi. `xolo iesom uTxra maT: minda, gkiTxoT Tqven: SabaT 
dRes keTilis keTebaa nebadarTuli Tu borotisa? sulis gadarCena Tu daRupva?~ 
(luka, 6.9). `xolo man uTxra maT: romelimes Tqvens Soris, erTi cxvari rom hyavdes, 
SabaTs Tu ormoSi Cauvarda, xels ar mohkidebs da ar amoiyvans? adamiani ki ramdenad 
ukeTesia cxvarze! amitom SeiZleba SabaTs keTilis gakeTeba~ (maTe, 12.11-12). `farise-
velebma gamosvlisTanave moiTaTbires herodianelebTan mis winaaRmdeg, rogor moes-
poT igi~ (markozi, 3.6). 

Tamamad SeiZleba iTqvas, rom teleologiuri ganmartebaa saxarebis ganmarteba — 
principi: `SabaTi kacisaTvis da ara kaci SabaTisaTvis~. SeiZleba, mas, erTgvarad, te-
leologiis pirveli mcnebac ki ewodos. cnobilia, rom bibliis sjulTa wignebis gan-
martebis tradicias safuZveli Tavad qristem Cauyara. igi mowafeebs jer kidev Tavis 
amqveyniur cxovrebaSi aswavlida saRvTo werils, aRdgomis Semdeg ki amaRlebamde 
mTlianad ganumarta maT biblia: `da daiwyo mosedan, yvela winaswarmetyvelidan da 
ganumartavda maT yvela werilSi, mis Sesaxeb naTqvams~ (luka, 24.27). `maSin maT gauxsna 
goneba werilebis gasagebad~ (luka, 24.45). mociqulebidan moyolebuli yvela qristia-
ni moRvawe mTeli Tavisi cxovrebiT da qadagebiT yovelTvis cdilobda am principis 
dacvas da igi iqca qristianuli moZRvrebis erT-erT umniSvnelovanes debulebad. Se-
iZleba iTqvas, rom mTeli qristianuli moZRvreba pasuxis gacemaa kiTxvaze: `ris-
Tvis?~ (risTvis Seiqmna samyaro, risTvis arsebobs adamiani, risTvis akeTebs ama Tu im 
saqmes, ra mizani aqvs ama Tu im process da a.S). 

amave epizodSi kargad Cans sasjelis mizani qristianuli moZRvrebis mixedviT: 
`wyaloba mnebavs da ara msxverpli~ (maTe, 12.7). igi pirdapir exmianeba teleologiur 
princips: `SabaTi kacisaTvis da ara kaci SabaTisaTvis~ da saxarebis miTiTebas, rom 
`sjuli mocemulia moses mier, xolo madli da WeSmariteba ieso qristes mier iqmna~ 
(ioane, 1.17). sasjelis miznis ganxilvisas qristianuli moZRvreba originaluri da 
TviTmyofadia, rac sasjelis saxeebzec aisaxeba: sasjelis umTavresi saxe kanonikur 
samarTalSi madlisagan ganyenebaa uziareblobisa da gankveTis formiT. aq Cans qris-
tianuli moZRvrebis damokidebuleba damnaSavisadmi (Semcodesadmi), rogorc sneu-
lis, avadmyofis mimarT da sasjelis miznisadmi, rogorc adamianis gamosworebisa da 
aRzrdis da am gziT sazogadoebis gajansaRebis da ara mxolod da mxolod nacvalge-
bisa da samagieros mizRvisa. es damokidebuleba saTaves iRebs saxarebidan — `rameTu 
ise Seiyvara RmerTma qveyniereba, rom misca Tavisi mxolodSobili Ze, raTa yoveli mi-
si morwmune ar daiRupos, aramed hqondes saukuno sicocxle. rameTu ar warmogzavna 
RmerTma Tavisi Ze qveynierebaze, rom gaasamarTlos qveyniereba; aramed rom qveynie-
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reba gadarCes mis mier. visac is swams, ar gasamarTldeba, xolo visac ar swams, ukve 
msjavrdebulia, radgan ar irwmuna RmerTis mxolodSobili Zis saxeli. sasamarTlo ki 
is aris, rom sinaTle movida qveynierebaze da adamianebma sinaTleze metad Seiyvares 
sibnele~ (ioane, 3.16-19). amasTanave, qristianoba ar uaryofs nacvalgebis princips: 
`nu gaasamarTlebT, raTa ar gasamarTldeT, vinaidan romeli sasamarTloTic asamar-
TlebT, (imaveTi) gasamarTldebiT, romeli sawyaoTic miuwyavT, (imaveTi) mogewyvebaT 
Tqven~ (maTe, 7.1-2) da — `rogorc gindaT, rom Tqven mogeqcnen adamianebi, Tqvenc iseve 
moeqeciT maT~ (maTe, 7.12); magram samarTlianobaze maRla qristianoba ayenebs sike-
Tes. aqedan Semodis principi, rom sjuli icvleba adamianis sasikeTod. adamiani ar da-
isjeba, Tu amiT ufro kargi Sedegi dadgeba misi an sxva adamianis sulisaTvis da, Sesa-
bamisad, sazogadoebisaTvis. aqedan ukve modis principi, rom samarTlis mizani ar 
aris mxolod wesebis formaluri Sesruleba. amrigad, SesaZlebelia, zogjer kanonis 
norma ar aRsruldes sityvasityviTi gagebiT, metic, samarTlianad iqnes miCneuli is, 
rac pirdapir ewinaaRmdegeba normis sityvasityviT ganmartebas, magram Tanxvdeba mi-
zans. es ukve teleologiis amosavali debulebaa. 

SabaTis sakiTxebs exeba ioane damaskeli `gardamocemis~ 36-e TavSi `iudevelTa wi-
naaRmdeg, SabaTis Sesaxeb~,22 romelSic ganixilavs SabaTis dawesebis mizans moses 
sjulSi da mis savaldebulo Zalas. ioane damaskeli namdvil teleologiur ganmarte-
bas iZleva am dResTan da qristes moqmedebebTan dakavSirebiT. 

igi miuTiTebs, rom SabaTis (ebr. `dasveneba~) darRveva umZimesi epitamiiTaa moses 
sjulSi gansazRvruli, radgan am dRes ufalma `daisvena~ da Svidamde misuli dReTa 
ricxvi kvlavac ukubrundeba da pirvelidan iwyeba. SabaTis uqmis daweseba ganpirobe-
buli iyo im mizeziT, rom am dRes Sromisagan daesvena monasa da pirutyvs, iudevelebi 
gawafuliyvnen saRvTo werilSi, aResrulebinaT RvTismsaxureba da sakuTar sulze 
zrunvaSi gaetarebinaT SabaTi dRe, raTa maT, vinc mTel cxovrebas ar uZRvnida 
RmerTs, sakuTari sicocxlis mciredi nawili mainc gamoeyo misTvis. marTalia, sjuli 
krZalavda sakuTari Tavis dauZlurebas SabaT dRes, magram elia winaswarmetyvels, 
romelmac ormocdRiani gza ise ganvlo, rom mxolod erTxel Wama da, cxadia, ormoce-
ulis SabaT dReebSic daiuZlura Tavi marxviTa da mgzavrobiT, RmerTisgan sasjelis 
nacvlad cad amaRleba xvda wilad. aseve, cnobilia, rom daniel winaswarmetyvelmac 
sami kvira iSimSila. amasTan, mTel israelSi axaldabadebul yrmas winadascveTen mer-
ve dRes, Tundac es dRe uqmes — SabaTs daemTxves, xolo Tuki pirutyvi SabaTs Cavar-
deba ormoSi, cxadia, misi amomyvani udanaSauloa, xolo gverdis amvleli — damnaSave, 
vinaidan `araTu marTalTaTvis aris dadebuli sjuli, aramed — usamarTloTaTvis~            
(1 tim, 1.9).23 

 

                                                            
22  ioane damaskeli, marTlmadidebluri sarwmunoebis zedmiwevniTi gardamocema, Tb., 

2000, 455. 
23  iqve, 456. 
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4. ukiduresi aucilebloba, rogorc teleologiuri ganmartebis                
anarekli sjuliskanonSi 

 
teleologiis principi `SabaTi kacisaTvis da ara kaci SabaTisaTvis~ saintere-

sod ganviTarda: bralis sakiTxis damuSavebisas maRal doneze iqna Seswavlili iseTi 
mniSvnelovani sakiTxi, rogoricaa ukiduresi aucileblobis instituti. 

aRniSnulis naTelsayofad SeiZleba ganxilul iqnes sjuliskanonis norma, sadac 
imperatiuladaa gansazRvruli, rom taZarSi ar SeiZleba aranairi pirutyvis Seyvana da 
aseTis moqmedi mRvdeli unda ganikveTos, xolo eriskaci ziarebisgan ganyenebul iqnes: 

`numca vin xelewifebis saxedrisa anu sxvisa pirutyvisa eklesiad Seyvanebad, Tvi-
nier ukueTu mgzavrsa vis SeemTxvios Wiri didi zamTrisa da buqisai da miemTxvios 
gzasa zeda eklesiasa da saxli ara ipoebodis da didisa mis WirisaTvis Seiyvanos saxe-
dari erTsa yursa mis ekutrisasa, rameTu ukueTu ara Seiyvanos sarTulsa, saxedari 
igi anu karauli, mokudes da sikudiliTa misiTa kaci igi verRara SemZlebel ars 
slvad da igica sikudilad mieces, rameTu viTarca weril ars: `SabaTi kacisaTvis ar-
so~, amisTvisca sacnaur ars, viTarmed yovliT kerZo saZiebel ars cxorebai da dar-
Comai kacisai. xolo ukueTo vis emxilos, Tu gareSe eseviTarisa Wirisa saxedari Seiy-
vana eklesias, mRdeli Tu iyos, aRixocen, eriskaci Tu iyos, uziarebel iqmenin~.24 

aRniSnuli norma cxadyofs, rom Tu Sori gzidan saxedriT momavali mgzavri mZime 
klimatur pirobebSi miadgeba saydars, xolo sxva Senoba siaxloves ar aris, sjuliska-
noni avaldebulebs mas, rom rac ar unda mZime klimati iyos, saydarSi saxedari ar Se-
iyvanos, aramed gareT datovos da mxolod TviTon Seafaros Tavi. anu, saxedris Seyva-
nis ufleba im SemTxvevaSic ki ar aqvs, Tundac, rom danamdvilebiT icodes, gareT myo-
fi saxedari daiRupeba. magram mxolod erTi SemTxvevaa, roca mas SeuZlia saxedris 
taZarSi Seyvana — `rameTu ukueTu ara Seiyvanos saxedari igi anu karauli, mokudes da 
sikudiliTa misiTa kaci verRara SemZlebel iyos slvad da igica sikudilad mieces, 
rameTu viTarca weril ars: `SabaTi kacisaTvis arso~, amisTvisca sacnaur ars, viTar-
med yoveliT kerZo saZiebel ars cxorebai da darComai kacisai~.25  

aq kargad Cans, rom adamianis sicocxlis safrTxis SemTxvevaSi araTu bralis, ara-
med saerTod marTlwinaaRmdegobis gamoricxvas aqvs adgili da yovelive es teleo-
logiuri ganmartebis qristianuli mcnebis moSveliebiT aris axsnili. 

moxmobil magaliTSi srulad aris mocemuli ukiduresi aucileblobisaTvis da-
maxasiaTebeli yvela garemoeba:  

a) qmedoba, romelic Cveulebriv pirobebSi danaSauls warmoadgens, ukiduresi 
aucileblobis mdgomareobaSia Cadenili26 — saydarSi saxedris Seyvana kanonikuri sa-

                                                            
24  eqvTime aToneli, mcire sjuliskanoni, Tb., 1972, 70. 
25  eqvTime aToneli, mcire sjuliskanoni, Tb., 1972, 70; Sead. didi sjuliskanoni, Tb., 1975, 

400. 
26  SavguliZe T., surgulaZe l., sazogadoebrivi saSiSroebis gamomricxveli garemoebani 

sisxlis samarTlis kanonmdeblobaSi, Tb., 1988, 189. ix. belorusiis 1928 wlis sisxlis 
samarTlis kodeqsis me-13 muxlis definicia.  
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marTlis uxeSi darRvevaa, magram igi Cadenilia ukiduresi aucileblobis pirobebSi 
(`xolo ukeTu vis emxilos, Tu gareSe eseviTarisa Wirisa saxedari Seiyvana eklesiasa, 
mRdeli Tu iyos aRixocen, eriskaci Tu iyos, uziarebel iqmenin~).27 

b) `ukiduresi aucileblobis mdgomareobaSi Cadenili moqmedebis marTlzomiere-
bis erT-erT safuZvels safrTxis sxva saSualebiT Tavidan acilebis SeuZlebloba war-
moadgens~28, aRniSnuli garemoebac xazgasmulia — Tuki `saxli ara ipoebodis~.29 

g) `marTlzomierebis meore pirobas swored gadarCenil da dazianebul interesTa 
Tanafardoba gansazRvravs. gadarCenili interesi ufro mniSvnelovani unda iyos, vid-
re is, romelmac ziani ganicada~30 — adamianis sicocxle ufro mniSvnelovania, vidre ta-
ZarSi pirutyvis Seyvanis akrZalviT daculi sikeTe — `yovelsave Sina ufrois pativ-
icemebis kacisa cxovnebai da uvneblad daSTomai~.31 

g) `safrTxe arsebuli da realuri unda iyos~.32 amasTan, `imis garkvevas, Tu ra igu-
lisxmeba arsebuli da realuri safrTxis cnebaSi, didi Teoriuli da praqtikuli mniS-
vneloba aqvs, vinaidan swored am sakiTxTanaa dakavSirebuli, Tu ra droidan warmoiSo-
ba ufleba, adamianma safrTxis asacileblad imoqmedos da rodis wydeba igi. safrTxe 
arsebulia im SemTxvevaSi, rodesac igi ukve warmoSobilia, da ra drosac samarTliT 
dacul sikeTes gardauvali dazianeba an ganadgureba emuqreba, anda, roca aseTi Sede-
gis mosalodneloba uaRresad realuria~33. konkretul SemTxvevaSi, marTalia, saxeda-
ri jer cocxalia, magram misi mosalodneli daRupva miiCneva iseT safrTxed, romelic 
adamianis sicocxlis mospobis realur saSiSroebas qmnis, vinaidan aris uamindoba da 
taZari dasaxlebuli punqtidan Sors dgas. 

d) `safrTxis wyaros, romelsac ukiduresi aucilebloba warmoSobs, SeiZleba war-
moadgendes adamianis moqmedeba, bunebis stiqiur ZalTa moqmedeba (wyaldidoba, miwis-
Zvra, mewyeri, grigali, qariSxali, Tovldidoba, zvavi, xanZari da a.S.), Sinauri Tu gare-
uli cxovelis Tavdasxma, saSiSi mwerebi da mikroorganizmebi, romelTac adamianTa, 
cxovelTa da mcenareTa daavadebebis gamowveva SeuZliaT, qimiuri da fizikuri proce-
sebi, mometebuli safrTxis Semcveli meqanizmebi, adamianis organizmSi mimdinare fizi-
ologiuri Tu paTologiuri procesebi (SimSili, avadmyofoba) da sxva~.34 — sjuliska-
noni aseTi safrTxis pirvel wyarod asaxelebs uamindobas (`Wiri didi zamTrisa da bu-
qisai~35) da meored im faqts, rom saxedris gareT datoveba gamoiwvevs mis sikvdils, ris 

                                                            
27  eqvTime aToneli, mcire sjuliskanoni, Tb., 1972, 70. 
28  surgulaZe l., sisxlis samarTali, danaSauli, Tb., 1997, 249. 
29  eqvTime aToneli, mcire sjuliskanoni, Tb., 1972, 70. 
30  surgulaZe l., sisxlis samarTali, danaSauli, Tb., 1997, 257. 
31  didi sjuliskanoni, Tb., 1975, 401. 
32  SavguliZe T., surgulaZe l., sazogadoebrivi saSiSroebis gamomricxveli garemoebani 

sisxlis samarTlis kanonmdeblobaSi, Tb., 1988, 210. ix. Слуцкий И. И., Обстоятельства, ис-
ключающие уголовную ответственность,  Ленинград, 1956, 100. 

33   SavguliZe T., surgulaZe l., sazogadoebrivi saSiSroebis gamomricxveli garemoebani 
sisxlis samarTlis kanonmdeblobaSi, Tb., 1988, 211. ix. Слуцкий И. И., Обстолтельства, ис-
ключающие уголовную ответственность,  Ленинград, 1956. 100.   

34  SavguliZe T., surgulaZe l., sazogadoebrivi saSiSroebis gamomricxveli garemoebani 
sisxlis samarTlis kanonmdeblobaSi, Tb., 1988, 199. 

35   eqvTime aToneli, mcire sjuliskanoni, Tb., 1972, 70. 



 
 

s. oniani,  ukiduresi aucilebloba, rogorc saxarebiseuli teleologiuri ganmartebis 
formulis _ `SabaTi kacisaTvis da ara kaci SabaTisaTvis~ _ anarekli sjuliskanonSi 

 

 14 

gamoc umweo mdgomareobaSi aRmoCndeba patroni, vinaidan igi ver miaRwevs dasaxlebul 
punqtamde. 

sjuliskanoni icnobs ukiduresi aucileblobis sxva SemTxvevebsac, magaliTad:  
a) samRvdelo pirs kategoriulad ekrZaleba duqanSi an sastumroSi Wama-smisaTvis 

Sesvla da aseTi saqcielisaTvis mas mRvdlobis uflebis CamorTmeva emuqreba, magram 
gamonaklisia is SemTxveva, rodesac mgzavrobisas, ucxo mxareSi yofnis gamo, igi iZule-
bulia ase moiqces;36  

b) episkoposs ufleba ar aqvs, gayidos saeklesio Sewirulobis siaSi Setanili niv-
Tebi, garda im SemTxvevisa, Tu igi amas didi gaWirvebis gamo sCadis;37  

g) Tu vinme sasikvdilod aris ganwiruli, sjuliskanoni savaldebulod miiCnevs mis 
ziarebas, raTa momakvdavi `ukanaskneli sagzlis~ gareSe ar  darCes. Tumca, ganwirulad 
CaTvlisa da ziarebis miRebis Semdeg sasikeTod mobrunebis SemTxvevaSi, mas mxolod 
locvaSi monawileobis neba miecema;38  

d) msgavsi dadgenilebaa eSmakeulis Sesaxebac, romlis ziareba ganwmendamde ikrZa-
leba da daSvebulia mxolod misTvis keTilmsaxurebis swavleba. magram Tu sikvdilis 
piras aris, aucileblad unda aziaron;39 

e) analogiurad, Tu vinmes elis didi gaWirveba da sikvdili sneulebiT, an sxva mi-
zeziT, aseTebi droze adre unda Seiwynaron;40 

v) Tu eklesia urwmunoebs upyriaT da iq misvla SeuZlebelia, sjuliskanoni episko-
poss avalebs mrevlis saxlSi Sekrebas im motiviT, rom `keTilmsaxuri ar Sevides bo-
rotmsaxurTa SesakrebelSi, radgan adgili ki ar ganwmends kacs, aramed kaci adgils~;41  

z) sjuliskanoni krZalavs eklesiaSi tablis dagebas da sma-Wamas. gamonaklisis sa-
xiT daiSveba, Tu ucxo mxareSi Camvlelma ukiduresi gaWirvebis gamo daisadgura ekle-
siaSi;42  

T) sjuliskanoni ganarCevs mcenareebsa da cocxal arsebebs, romelTa Wama, marTa-
lia, akrZaluli araa, magram araa sasurveli (magaliTad, ZaRlis xorci), garda im Sem-
Txvevisa, Tu didi gaWirveba aiZulebs. amitom, `misi mWameli gaWirvebaSi usjuloebas 
ar sCadis~;43  

i) saubaria fexmZime qalze, romelic aRdgomis marxvaSi araa valdebuli, daicvas 
marxva, radgan `marxva dawesebulia xorcis daTrgunvisaTvis, xolo rodesac xorci 
isedac daTrgunuli da uZluria, dedakacs SeuZlia, ramdenic unda, miiRos sakvebi da 
sasmeli~;44 

                                                            
36  didi sjuliskanoni, Tb., 2009, 58; 157. 
37  iqve, 154. 
38  iqve, 73. 
39  iqve, 64. 
40  iqve, 77. 
41  iqve, 67. 
42  iqve, 157. 
43  iqve, 380. 
44  iqve, 410. 
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dabolos, unda aRiniSnos, rom ioane damaskeli gardamocemis 38-e TavSi `nebayof-
lobiTisa da uneburis Sesaxeb~ calke aRniSnavs: `unda vicodeT, rom arsebobs zogier-
Ti imgvari, rac nebayoflobiTsa da uneburs Sorisaa. isini Tumca usiamovno da Semawu-
xebelia CvenTvis, magram ufro didi borotebis SiSiT maT vamjobinebT. aseTia, magali-
Tad, is SemTxveva, rodesac gemis CaZirvis SiSiT gadavyriT xolme, rac xomaldSia~.45 

 
5. daskvna 

 
teleologiur ganmartebas mniSvnelovani adgili uWiravs qristianul moZRvreba-

Si. igi gasdevs mTel saqristiano samyaroSi arsebul saRvTismetyvelo Tu ideologiu-
ri xasiaTis literaturas da ganixileba, rogorc samarTlis normis Sefardebisas misi 
ganmartebis, normis Sinaarsisa da kanonmdeblis nebisa da miznis analizis procesi. 

samarTlis normis teleologiuri ganmarteba aris pirvelmizezi qristianul sa-
marTlebriv cnobierebaSi ukiduresi aucileblobis principis Semotanisa da norma-
tiuli gaformebisa. 

                                                            
45  ioane damaskeli, marTlmadidebluri sarwmunoebis zedmiwevniTi gardamocema, Tb., 

2000, 373. 



elza CaCaniZe
∗
 

 
 
 

tyuili mTxrobloba 

 
1. Sesavali 

 
ciliswameba SeiZleba sxvadasxva gziT ganxorcieldes, sxvadasxva saxis cru in-

formacias Seicavdes. tyuili mTxroblobac ciliswamebis erT-erTi formaa, rac da-
naSaulis dabralebaSi gamoixateboda. mTxoblobis rogorc terminis, ise qmedebis Si-
naarsobrivi mxaris garkvevis Semdeg SegveZleba vTqvaT, ras niSnavda tyuili mTxrob-
loba. amis garda, tyuili mTxroblobisaTvis gaTvaliswinebul sasjelTa analizis sa-
fuZvelze, SevecdebiT gavarkvioT, ra tipis, sajaro Tu kerZosamarTlebriv,  de-
liqts SeiZleba mivakuTvnoT dasaxelebuli qmedeba.  

 
2. tyuili mTxroblobis cneba 

 
danaSaulis dabraleba, `cilis Sewameba~ SeiZleba, rogorc mTxrobliT, ise `um-

Txroblod~. vaxtang batoniSvilis samarTlis wignis me-10 muxlSi, romelic ficis da-
debis wess exeba, aRniSnulia: `erTis £aris Sewamebaze, umTxroblad rom Seswamos, er-
Ti Seugdebeli mowame aris. da Tu mTxrobliT swamobs, Segdebuli moficari unda~.1 
danaSaulis dawameba, rom  mTxroblis meSveobiT an mTxroblis gareSe SeiZleboda, 
amas dasaxelebuli samarTlis wignis sxva muxlebic adasturebs (muxlebi 37-40).2 Tu 
mTxrobliT xdeba dawameba, es garemoeba yovelTvis specialurad aris aRniSnuli 
(muxli 37): `Tu mkuleli ara Candes da erTs kacs mTxrobliT Tu ciliT Seswamon~.3 
zogjer erT muxlSia mocemuli cilis `Sewameba~ mTxrobliT da mis gareSe (muxli 39): 
`Tu didebulis sisxli Suas Tavads SeeTquas, gasinje Tu cilis wamebiT aris, unda an 
mowmiT, an ficiT, an SanTiT gamarTldes. da Tu es Sewameba mTxrobliT aris, asre unda 
iqnas Tu rom mTxroblis dari yma yuandes, £malSi gahyues, Tu arada TviTon gahyves~.4 

istoriul wyaroebSi an sasamarTlo praqtikaSi moxseniebuli danaSaulis dawamebis 
yvela SemTxveva mTxrobliT dawamebis magaliTad ver gamogvadgeba. rogorc aRvniSneT, 
Tu mTxrobliT xdeboda dawameba, amis Sesaxeb umetesad specialurad iyo miTiTebuli. 

mTxrobliT `Sewameba~ danaSaulis dabralebis ufro rTuli formaa. amaze mety-
velebs moficarTa SerCevis wesic. Tu, magaliTad, dawameba mTxroblis gareSe xdebo-

                                                            
∗  Tsu-is iuridiuli fakultetis doqtoranti,  asistent-profesori. 
1  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti 

gamosca, gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1963, 483. 
2  iqve, 491-492. 
3   iqve, 491. 
4  iqve. 
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da, `Seugdebeli~ mowame unda moeyvanaT, xolo aseTi dawameba Tu mTxrobliT moxde-
boda, `Segdebuli moficari unda~ (vaxtang batoniSvilis samarTali, muxli 10).5 Seg-
debul moficars bralmdebeli an mosarCele asaxelebda, Seugdebeli moficris ayvana 
ki SeeZlo braldebuls an mopasuxes.6 mTxroblis braldebis gaqarwyleba braldebu-
lisaTvis ufro rTuli iyo.  

tyuil mTxroblobaze ver visaubrebT, Tu mTxroblis mniSvneloba ar gvecodineba. 
`mTxrobeli~ iyo `mTqmeli~, `momTxrobi~.7 xolo rac Seexeba  `mTxroblobas,~ daviT Cu-
binaSvilis leqsikonSi ganmartebulia rogorc bezReba, maxarobloba.8 Zvel qarTul sa-
marTalSi gvxvdeba terminebi rogorc dabezReba, ise dasmena, Sesmena, mTxrobloba. yve-
la es termini msgavsi Sinaarsobrivi datvirTvisaa. magram mTxroblis, rogorc dabezR-
ebis terminis, xmareba gvafiqrebinebs, rom igi dabezRebis ufro `specialuri~ saxea. 
Tumca aucilebeli iqneba zemoT dasaxelebul terminebs Soris ganmasxvavebeli niSnis 
moZebna, ris gareSec ver gavmijnavT tyuil mTxroblobas cru dasmenisagan.  

g. nadareiSvilis azriT, Tu `mTxrobeli~ cilismwamebeli iyo, is amave dros dam-
smenis rolSic gamodioda.9 dasmena ganmartebulia, rogorc dabezReba, bralis dade-
ba.10 dasmena SeiZleba rogorc uSualod danaSaulis mowme piris mier, ise sxva piris 
mierac, romelmac ama Tu im saxiT Seityo danaSulis da damnaSavis Sesaxeb. vfiqrobT, 
rom mTxrobeli damsmens, dambezRebels, bralis damdebs warmoadgenda, xolo tyuili 
mTxrobeli iqceva cilismwameblad.   

vaxtang batoniSvilis samarTlis 236-e muxls Tu daveyrdnobiT (C xelnaweri), 
mTxrobeli informacias dazaralebuls awvdida, risTvisac igi samTxroblos iRebda, 
magram amave dros unda ekisra valdebuleba, saWiroebis SemTxvevaSi, mosamarTlesTan 
Tavis mier miwodebuli informacia daedasturebina. `mTxrobelman rodisac uTxras 
kacsa da samTxroblo gamoarTvas, maSinve is piroba unda daidos, rom, Tu gaWirdes, 
pirs daudgebio. romelic amis pirs ver miscems, imaSi tyuili urevia~.11 mTxrobelis 
mxridan aseTi pirobis miucemloba mis mier miwodebuli informaciis sicrues adas-
turebda. vfiqrobT, rom dasaxelebuli samarTlis wignis 38-e muxlic gvaZlevs amis 
Tqmis saSualebas, sadac saubaria mkvlelobis dawamebaze: `Tu mTxrobliT swamob-

                                                            
5   qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 483. 
6  surgulaZe iv., narkvevebi saqarTvelos saxelmwifosa da samarTlis istoriidan, Tb., 

1963, 80. 
7  orbeliani s.-s., leqsikoni qarTuli. t. I, avtografuli nusxebis mixedviT moamzada, 

gamokvleva da ganmartebaTa leqsikis saZiebeli daurTo i. abulaZem, Tb., 1991, 478; 
abulaZe i., Zveli qarTuli enis leqsikoni (masalebi), Tb., 1973, 241. 

8  CubinaSvili d., qarTul-rusuli leqsikoni, II gamocema, sastambod moamzada da wina-
sityvaoba daurTo a. SaniZem, Tb., 1984, 723. 

9  nadareiSvili g., adamianis pativis da Rirsebis dacva feodaluri samarTlis Zeglebisa 
da sasamarTlo praqtikis masalebis mixedviT, Jurn. `almanaxi~, 14, 2000, 67. 

10  CubinaSvili d., qarTul-rusuli leqsikoni, II gamocema, sastambod moamzada da wina-
sityvaoba daurTo a. SaniZem, Tb., 1984, 415. 

11  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-
mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 541. 
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des~...12 es niSnavs, rom ara uSualod mTxrobeli ayenebs braldebas sasamarTlos winaSe, 
aramed, dazaralebuli mTxroblis mier winaswar miwodebuli informaciis safuZvelze 
da dayrdnobiT. Tumca mTxrobels yvela SemTxvevaSi uwevs Tavisi simarTlis mtkicebis 
valdebuleba sasamarTlos winaSe, Tu braldebuli danaSaulis Cadenas ar aRiarebda. 

dasmenis aucilebeli niSania piris mier Cadenili danaSaulis Sesaxeb ganacxadis 
gakeTeba xelisuflebis warmomadgenelTan, sasamarTloSi. mTxrobeli ki, rogorc ukve 
aRvniSneT, umetes SemTxvevaSi dazaralebuls mimarTavda. magram rac Seexeba `saRvTo 
wanaxedis~ da `saxelmwifo orgulebis~ Sesaxeb mTxroblobas, aseTi danaSaulis Sesaxeb 
savaraudod mefisTvis an mTavrisTvis, an sasamarTlosTvis unda miemarTaT. mTxrob-
lobasa da dasmenas Soris saerTos berZnul samarTalSi ufro vnaxulobT (muxli 331), 
sadac aRniSnulia: `kacman rom kacisagan gaigonos sityua rame, wavides da umaTxrob-
los, sityua igi uTxras mTavarsa mis alagisasa, marTebulia~.13 rogorc vxedavT, ber-
Znuli samarTalis mixedviT mTxrobelis mier dasmena xdeba mTavarTan, rogorc xeli-
suflebis warmomadgenelTan, am SemTxvevaSi ar aqvs mniSvneloba danaSaulis saxes.  

tyuili mTxrobeli rom cru Cvenebis mimcemi mowmea  da amiT gansxvavdeba is dam-
bezReblisagan, romelic danaSaulis Sesaxeb  cru damsmenia, dazustebas saWiroebs. Tu 
tyuili mTxrobeli ganacxads sasamarTloSi gaakeTebda, maSin igi cru damsmens emsgav-
seba. Tu dazaralebuls mimarTavda da pirobas debda, rom procesze gamovidoda, maSin 
cru Cvenebis mimcem mowmes ufro Seesabameba. magram, Zvel qarTul sasamarTlo praqti-
kaSi gvxvdeba iseTi SemTxvevebic, roca tyuili mTxrobeli, arc cru damsmenad SegviZ-
lia CavTvaloT da arc tyuil mowmed. manuCar Wyoniasa da sisonika melias cxenis saqme-
ze (1818 wlis 13 seqtembris ganCineba),  manuCar Wyonia sisonika melias tyuil mTxrob-
lobaSi debda brals.14 ganCinebis mixedviT, cru dasmenas adgili ar hqonia, radgan si-
sonika meliam uSualod dazaralebuls mimarTa da ara sasamarTlos. mas verc cru mow-
med ganvixilavT, radgan sisonika melia arc sasamarTloSi gamosula cru Cvenebis misa-
cemad. dasmena, Sesmena Zvel qarTul samarTalSi sinonimebia, da orive SemTxvevaSi da-
bezRebas niSnavda. dabezReba, dasmena sasamarTloSi moxdeboda Tu dazaralebulTan, 
erTi da igive termini ixmareboda. amdenad, tyuili mTxrobeli, zogierT SemTxvevaSi 
SeiZleba atarebdes cru damsmenis niSnebs, sxva SemTxvevaSi SesaZloa ufro cru mowmes 
emsgavsebodes, xolo sxva dros SesaZloa gansxvavdebodes rogor erTisgan, ise meoris-
gan. es adasturebs, rom tyuil mTxroblobas verc cru dasmenasTan da verc cru mowme-
obasTan ver gavaigivebT da rom mas Taviseburi Sinaarsobrivi datvirTva hqonda.  

terminebi mTxrobloba, mTxrobeli Zvel qarTul samarTalSi xangrZlivi periodis 
ganmavlobaSi iyo damkvidrebuli. moxseniebulia qarTuli samarTlis ZeglebSi (am ter-
mins vxvdebiT aRbuRas samarTalSi (muxli 92),15 vaxtang batoniSvilis samarTlis wignSi 

                                                            
12   qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti 

gamosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 491. 
13  iqve, 204. 
14  qarTuli samarTlis Zeglebi, t. VI, sasamarTlo ganCinebebi (XVIII-XIXss.), teqsti 

gamosca, SeniSvnebi da saZieblebi daurTo prof. i.doliZem, Tb., 1977, 544. 
15  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 461. 
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(37-40, 236 muxlebi),16 daviT batoniSvilis samarTalSi (muxli 94),17 gamoiyeneboda sasa-
marTlo praqtikaSi, CveulebiT samarTalSi. aRbuRas samarTalSi (muxli 92) mTxrobeli 
moxseniebulia dakargulis povnasTan dakavSirebiT. cnebis ganmartebis saSualebas da-
saxelebuli samarTlis Zegli ar iZleva.  am muxlis bolo nawilis mixedviT, SeiZleba 
mxolod erTi daskvnis gakeTeba, rom mTxrobels SeeZlo vinmesTvis `mrudi daewama~:  
`es kargad monaxon, mTxrobeli, mpovneli, mekobre, erTad ar iyos, anu man damkargavman 
mrudi ara daswamos ra~.18 rogorc Cans, mTxrobels SeuZlia infomaciis miwodeba dana-
Saulis da damnaSavis Sesaxeb da am gziT pirisaTvis danaSaulis dawameba.  

imave SinaarsiT vxvdebiT am termins vaxtang batoniSvilis samarTlis wignSi  
`mTxrobliT~ mkvlelobis dabralebisas (muxli 37): `mosamarTlem SemoikiTxos, Tu 
ras gziT swamoben da ras aris mizezi, rogorc uqniaT, ragvaraT mouklavT, — eseebi 
aTqmevinon. da Tu amgvaris gamokiTxviT da ZebniT SeaCnion, rogorc gviTquams, isre 
unda gardai£ados~.19   

dasaxelebuli samarTlis wignis 38-e muxlSic aseve saubaria mTxrobliT mkvle-
lobis dawamebaze: `Tu mTxrobliT swamobdes da dawamebuls mTxrobelis  tol yma yu-
andes, £malSi gaatanos~.20 Tu davukvirdebiT vaxtang batoniSvilis samarTlis am or 
muxls, SevamCnevT, rom orive SemTxvevaSi piris dadanaSaulebis safuZveli mTxrob-
lis mier damnaSaveze miwodebuli cnobebia.  

vaxtang batoniSvilis samarTlis wignis B xelnaweris 236-e muxlSi ufro zustad 
aris mTxrobelis cneba Camoyalibebuli: `mTxrobeli imas qvian, romelsac unaxavs 
TvaliTa, rogorc mouparavs an daumalavs~.21 moyvanil muxlSi sakuTrebis winaaRmdeg  
mimarTul danaSaulzea aqcenti gakeTebuli, aRbuRas samarTalSic moxseniebulia 
mTxrobeli qurdobis dawamebasTan dakavSirebiT (muxli 92).22 magram aRniSnuli ar 
niSnavs, rom mTxroblobas, da Sesabamisad tyuil mTxroblobasac, mxolod sakuTre-
bis winaaRmdeg mimarTul danaSaulebis SemTxvevaSi  hqonda adgili. 

vaxtang batoniSvilis samarTlis wignis sxva muxlebSi mTxrobeli moxseniebulia 
mkvlelobasTan (muxlebi 37-40),23 `saR-Tos wana£edisa~, da £elmwifis orgulobasTan 
dakavSirebiT (muxli 236).24 magram ra unda igulisxmebodes `saR-Tos wana£edSi~? saR-

                                                            
16  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 491-492, 541. 
17  samarTali batoniSvili daviTisa, teqsti gamosca da gamokvleva daurTo d. furcela-

Zem, Tb., 1964, 58. 
18  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 461. 
19   iqve, 491. 
20   iqve. 
21  vaxtang VI samarTlis wigni, teqsti gamosacemad daamzada, gamokvleva da terminTa sa-

Zieblebi daurTo T. enuqiZem, Tb., 1955, 112. 
22  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti 

gamosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 461. 
23  iqve, 491-492. 
24  iqve, 541. 
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mToSi RvTisadmi sakuTnavi igulisxmeboda,25 xolo wanaxedi dasaklis niSnavda.26 Se-
saZloa `saRvTo wana£edi~ religiur danaSaulebs moicavda.  

berZnuli samarTlis qarTuli versiaSi mTxroblobas ramdenime muxli aqvs daTmobi-
li. berZnuli samarTlis mTxrobelis ganmarteba qarTuls rom SevadaroT, davinaxavT, 
rom orive samarTlis ZeglSi `mTxrobels~ erTnairi Sinaarsobrivi datvirTva aqvs. ber-
Znuli samarTali (muxli 332) — `ukeTu icodes vinme, rom im kacma kargi qna Tu avi, kidec 
naxos, damalavs Tavis sargebelis gulisaTvis, ar gamoaCens, xolo is saqme sxvam aravin 
icis, aramed iman, romelmanca qmna rame, da iman, vinc naxa. pirvelad vinc Tquas, rom es sa-
qoneli im kacs aquso, mivides da is sityua mosamarTles moa£senos, misi mitanili ambavi 
ar irwmunebis, aramed, romelmanca icodes marTali da Tquas, is iqneba mTxrobeli~.27  

samarTlis Zeglebze dayrdnobiT SeiZleba vTqvaT, rom mTxrobeli aris danaSau-
lis TviTmxilveli piri. am ganmartebas umateben sxva niSansac, rom mTxrobeli gasam-
rjelos miRebis mizniT acnobebda dazaralebuls damnaSavis vinaobas da pirobas deb-
da, rom aucileblobis SemTxvevaSi sasamarTlo procesSi miiRebda monawileobas, ro-
gorc braldebis mowme. am ganmartebisas giorgi nadareiSvili eyrdnoba vaxtang bato-

niSvilis samarTlis wignis B xelnaweris 236-e muxls.28 
msgavs ganmartebas gvaZlevs T. moniavac: `mTxrobeli~ erqva im pirs, vinc sakuTa-

ri TvaliT naxa, Tu `vin da rogor moipara an damala raime nivTi~. masve evaleboda  Ca-
denili danaSaulis Sesaxeb mosamarTlisaTvis Cvenebis micema da damnaSavesTan dapi-
rispireba, Tu es ukanaskneli uaryofda danaSaulis Cadenas. amdenad, mTxrobelad ar 
CaiTvleboda piri, vinc saqmis arapirdapiri mowme iyo da Cvenebis micema SeeZlo mxo-
lod sxva pirTagan miRebuli informaciis safuZvelze~.29  

mTxroblis cnebis ganmartebis safuZvelze, SeiZleba vTqvaT, rom tyuili mTxro-
beli aris piri, romelic acxadebs, rom aris Cadenili danaSaulis uSualo Semswre da 
cils swamebs im pirs, visac danaSauli ar Caudenia. tyuili mTxrobeli amave dros pi-
robasac debs, rom damnaSaves gatexavs pirze dadgomiT da mis mier miwodebuli cru 
infomaciisaTvis SeiZleba aiRos samTxroblo.  

 
3. mTxrobelisa da mowmis erTmaneTisagan gamijvna 

 
mTxrobelis ganmartebis mixedviT SeiZleba vTqvaT, rom igi danaSaulis mowmea. 

al. vaCeiSvilis azriT, mTxrobeli bralis mdebel mowmes unda niSnavdes.30 vfiqrobT, 
rom Zvel qarTul samarTalSi `mTxrobeli~ da `mowme~ Sinaarsobrivad identuri cne-

                                                            
25  CubinaSvili d., qarTul-rusuli leqsikoni, II gamocema. sastambod moamzada da wina-

sityvaoba daurTo a. SaniZem, Tb., 1984, 1096. 
26   iqve, 1645. 
27  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti 

gamosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 205. 
28  nadareiSvili g., adamianis pativis da Rirsebis dacva feodaluri samarTlis Zeglebisa 

da sasamarTlo praqtikis masalebis mixedviT, Jurnali `almanaxi~, 14, 2000, 67. 
29  moniava p. (T.), pativis, Rirsebis da saqmiani reputaciis dacva saqarTveloSi (uZveleSi 

droidan sabWoTa periodis CaTvliT). Tb., 2005, 76. 
30  vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan. t. II, Tb., 1948, 71. 
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bebi ar aris. Sesabamisad cru mowmec gansxvavebulia tyuili mTxrobelisagan. mowmis 
da mTxrobelis cnebebis erTmaneTTan Sedareba gaaadvilebs tyuili mTxrobelis da 
cru mowmis gamijvnas. 

vaxtang batoniSvilis samarTalis wignis me-13 muxlSi moxseniebulia  rogorc 
mTxrobeli, ise mowmec. Tu Sinaarsobrivad es orive cneba identuria, maSin gaugebaria, 
ratom dasWirda kanonmdebels erTsa da imave muxlSi orive terminis gamoyeneba. aseve 
sasamarTlo ganCinebebSi mTxrobeli da mowme cal-calke ixsenieba. am sakiTxTan dakav-
SirebiT SeiZleba varaudis gamoTqma, rom `mTxrobeli~ aris piri, romelic danaSaulis 
Cadenis uSualo Semswrea da konkretul pirs brals sdebs. xolo `mowmes~ SeeZlo bral-
debulis interesebis damcvelic yofiliyo, danaSaulTan dakavSirebiT raime faqti da-
edasturebina, an piriqiT. vaxtang batoniSvilis samarTlis me-13 muxlSi vkiTxulobT: 
`magram mosamarTlem Tu tyuili mowmoba da mTxrobloba SeamCnia visme, diaR nasaRi un-
da uyos, rome sxvam aRaravin moindomos~.31 rogorc vxedavT, saubaria, rogorc tyuili 
mowmis, ise tyuili mTxrobelis dasjaze, rac am cnebebis identurobas gamoricxavs. 
amasve adasturebs berZnuli samarTalic, sadac calke Tavia gamoyofili mTxroblobi-
saTvis (331-335 muxlebi) da calke — `mowmeTa mowmobisaTvis~  (336-338 muxlebi).32 

daviT batoniSvilis samarTlis mixedviT, mTxrobeli danaSaulis TviTmxilveli 
Tu aris (muxli 94),33 mowme SeiZleba arc iyos danaSaulis uSualo Semswre (muxli 245). 
magram, `odesca mowame¡ ara ars TviTmxilvel saqmisa, aramed Sesmenili igi ipova sae-
Wosa adgilsa, sadaca iqmna siborote¡ eseviTari, maSin mowmoba ara kma ars~.34  

mTxrobels da mowmes sxvadasxva procesualuri bunebis matareblad miiCnevs m. keke-
lia. misi ganmartebiT, `TviTmxilvel mowmesa da `mTxrobels~ Soris is gansxvavebaa, rom 
mTxrobeli met aqtivobas iCens damnaSavis mxilebaSi. aseve TviTmxilveli mowme gasam-
rjelos ar Rebulobs, mTxrobeli ki dazaralebulisaTvis damnaSaveze cnobis miwodebi-
sa Tu eWvmitanilTan dapirispirebisaTvis yovelTvis iRebs sazRauris saxiT — `sam-
Txroblos~.35 Sesabamisad tyuilma mTxrobelma SeiZleba aiRos samTxroblo, gansxvave-
biT cru mowmisagan. magram, rac mTavaria, tyuili mTxrobelis aucilebeli niSania uda-
naSaulo piris danaSaulis CadenaSi ciliswameba, xolo cru mowmis Cvenebebi SeiZleboda 
arc yofiliyo dakavSirebuli danaSaulis dabralebasTan. amas garda, Tu mowmeTa raode-
noba ori mainc unda yofiliyo, rom mosamarTles daejerebina (vaxtang batoniSvilis sa-
marTlis wigni, muxli 13),36 mTxrobelTan dakavSirebiT aseT moTxovnas ver vxvdebiT da, 
sasamarTlo ganCinebebze dayrdnobiT, SegviZlia vTqvaT, erTi mTxrobelis braldeba 
sakmarisi safuZveli iyo, rom saqme sasamarTlos ganexila.  

                                                            
31  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 485. 
32  iqve, 204-206. 
33  samarTali batoniSvili daviTisa, teqsti gamosca da gamokvleva daurTo d. 

furcelaZem, Tb., 1964, 58. 
34  iqve, 146. 
35  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni II,  Tb., 1981, 195. 
36  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti 

gamosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 486. 
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4. bralis wayenebis sakiTxi tyuili mTxroblobisas 
 

interess moklebuli ar unda iyos sakiTxis garkveva, vin sdebda brals sasamar-
TloSi tyuil mTxrobels ciliswamebisTvis. 1818 wlis ganCinebiT (manuCar Wyonias da 
sisonika melias saqmeze), ramdenad ucnaurad ar unda mogveCvenos, saCivari waradgina 
man, visac umaTxrobles da ara man, visac danaSauli daabrales.37 riT aris  ganpirobe-
buli aRniSnuli garemoeba. piris danaSaulSi cru braldeba bralmdeblis mxridan sa-
upatios gadaxdas iwvevda. `radgan Sengan ase werili aviRe da samTqmelo gamomarTvi 
da me guli Tamamad mqonda da im kacs vemtere da rom vemtere, modi da merme Sen da im 
kacs damTxove da misi saupatio damdevi da aRarc Sen maZlev Cems cxens, da ras memar-
Tlebi, ar vici~.38 saupatio niSnavda saukadrisos, gardasaxads upatiobisaTvis, anu 
TviT upatiobas, xolo upatioba — pativis axdas.39 am SemTxvevaSi davis sagania is mate-
rialuri zarali, romelic bralmdebelma ganicada samTxroblos gadaxdiT  da im `sa-
upatios~ saxiT, rac daekisra cildawamebulis mimarT. rogorc dokumentidan Cans,  
pirs qurdobaSi brals sdebs ara  tyuili mTxrobeli, aramed cxenis damkargavi tyui-
li mTxrobelis mier miwodebuli informaciis safuZvelze. Sesabamisad saupatios ga-
daxdis valdebuleba ekisreboda ara tyuil mTxrobels, aramed bralmdebels.   

Tu mTxrobeli ganacxads sasamarTloSi gaakeTebda da ara dazaralebulTan, 
bralmdeblad tyuili mTxrobeli gvevlineba, savaraudod, saupatios gadaxda tyuil 
mTxrobels unda dakisreboda. vaxtang batoniSvilis samarTlis wignis 39-e muxliT: 
`Tu, vin icis, mTxrobels gardamgdeblis sisxlis micema ar SeeZlos...~,40  am SemTxveva-
Si sisxlis fass mkvlelobis dabralebisTvis ixdis tyuili mTxrobeli. 

 
5. tyuili mTxroblobis subieqti 

 
roca braldebaze vsaubroT, ra Tqma unda, wamoiWreba sakiTxi, vis mimarT SeiZle-

boda braldebis wayeneba da sasjelis dakisreba tyuili mTxroblobisaTvis. vaxtang 
batoniSvilis samarTlis 187-e muxliT: `aTs wlamdis ymawvilis naqnaris rasac feris 
saqmisa, avis kacis naqnars avs saqmesTan ar Caigdebis~.41 am zogadi normis safuZvelze 
SegviZlia vTqvaT, rom tyuili mTxroblobisaTis pirs pasuxismgebloba ver daekisre-
boda, Tu piri aTi wlis ar iyo. magram Tu iyo sxva moTxovnebi, rac am danaSaulis subi-
eqtTa wris SezRudvis SesaZleblobas mogvcemda? qarTuli samarTlis ZeglebSi ar 
gxvdeba normebi, ris safuZvelzec am kiTxvaze pirdapir gavcemdiT pasuxs — mxolod 

                                                            
37  qarTuli samarTlis Zeglebi, t. VI, sasamarTlo ganCinebebi (XVIII-XIXss), teqsti gamosca, 

SeniSvnebi da saZieblebi daurTo prof. i.doliZem, Tb., 1977, 545. 
38  iqve, 544. 
39  CubinaSvili d., qarTul-rusuli leqsikoni, II gamocema, sastambod moamzada da winasi-

tyvaoba daurTo a. SaniZem, Tb., 1984, 1124, 1264. 
40  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti 

gamosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 492. 
41  iqve, 527. 
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mTxrobelis mimarT wayenebul moTxovnebze Tu vimsjelebT da, aqedan gamomdinare, 
Tu gavakeTebT zogierT daskvnas.   

vaxtang batoniSvilis samarTlis wignis B xelnaweris 236-e muxliT: `mas kargad 
gasinjva unda, an mteroba ar edvas mTxrobels, an urjulo ar iyos da mterobiT ar 
eTqvas~.42 amdenad, mTxrobeli urjulo ar unda yofiliyo da amave dros im pirTan, vi-
zec mTxroblobda, mtruli urierToba ar unda hqonoda.  

vaxtang batoniSvilis samarTlis me-13 muxlSi saubaria tyuili mowmis da tyuili 
mTxrobelis pasuxismgeblobaze. Tu pasuxismgeblobis gansazRvrasTan da sasjelis da-
kisrebasTan dakavSirebiT kanonmdebeli erTnair moTxovnebs uyenebs rogorc mowmes, 
ise mTxrobels da maT erTi muxlis erT punqtSi moixseniebs, savaraudod, is moTxovne-
bi, romlebsac kanonmdebeli mowmis pirovnebas uyenebda, mTxrobelzec unda gavrcele-
buliyo. rogorc aRvniSneT, mTxrobliT dawameba danaSaulis dabralebis ufro rTuli 
forma iyo. aqedan gamomdinare, saeWvoa, rom mowmesTan mimarTebaSi arsebul moTxov-
nebs, romlebzedac mosamarTles yuradReba unda  gaemaxvilebina, mTxrobelTan dakav-
SirebiT ar miqceoda yuradReba. dasaxelebuli muxliT: `kacman Tu rasac saqmeze aseTi 
mowame moiyvana, rome im mowameT R-Tisa eSinodes, suli icodes, Wkua qondes, an saRmTo 
kaci iyos, an simarTlis £ma qondes davardnili da kacisagan sando iyos, unda daujeron. 
Tu ara, — erTisa da oris amrigis kacis dajereba ar dauwesebiaT. da es rom mogvi£sene-
bia, amisTanas kacs daejerebis~.43 rogorc vxedavT, yuradReba gamaxvilebulia rogorc 
piris Seracxadobaze, ise mis moralur  da sarwmunoebriv mxareze. sulis codna, ro-
gorc m. kekelias aqvs ganmartebuli, niSnavs, rom aseT pirs saiqio swams.44  

Cvens mosazrebas amyarebs daviT batoniSvilis samarTali (muxli 94): `mTxrobelni 
jer-arian, raTa iyunen sarwmunoni da patiosanni guamni, raTa patiosnad cnobilad sa-
marTalsa Sina Sesawynar iqmnebodnen~.45 Tu pirs `sarwmuno~ da `patiosani~ kacis saxeli 
ar eqneboda, mis mier miwodebuli informacia mxedvelobaSi ar iqneboda miRebuli. 

SevadaroT zemoT dasaxelebuli debulebebi berZnuli samarTlis im moTxovnebs, 
rasac mTxrobels uyenebdnen (muxli 333): `rameTu dedakaci mTxroblad nuraodes nu 
iqnebis da arc irwmuneba, da arc mis kacisa irwmuneba mTxrobloba, romelsaca mosa-
marTlisagan mis siavkaceze ganepatijos vinme, da arc imasTanas kacis mTxrobloba 
irwmuneba, romelic laSqars wavides da gamoqceuli movides. aramed imasTanas kacis 
irwmunebis, romelica Rirsi sarwmunoebisa iyos kaci igi, Suri da mtroba aravisi qon-
des da arc mtrobiT umaTxroblos~.46 e. i. piris mTxrobloba gaTvaliswinebuli iqne-
boda, Tu: 1. mTxrobeli kaci iyo; 2. Tu pirs danaSauli ar hqonda Cadenili; 3. Tu piri 

                                                            
42  vaxtang VI samarTlis wigni,  teqsti gamosacemad daamzada, gamokvleva da terminTa 

saZieblebi daurTo T. enuqiZem., Tb., 1955, 112. 
43  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 484-485. 
44  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni II,  Tb., 1981, 191. 
45  samarTali batoniSvili daviTisa, teqsti gamosca da gamokvleva daurTo d. furcela-

Zem, Tb., 1964, 58.  
46  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 205. 
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simxdales ar gamoavlenda (laSqrobisas jari ar miutovebia); 4. morwmune iyo; 5. Suri 
da mtroba aravisTan ar hqonda; 6. braldebulTan mtruli urTierToba ar hqonda. er-
Ti garemoebis garda, faqtobrivad, qarTuli samarTlis moTxovnebi Sinaarsobrivi 
TvalsazrisiT ar gansxvavdeba berZnul samarTalSi Camoyalibebul debulebebisagan.  
rogorc aRiniSna, berZnuli samarTali krZalavda qalis mTxroblobas. rogor iyo es 
sakiTxi gadawyvetili Zvel qarTul samarTalSi? Tu vaxtang batoniSvilis samarTlis 
wigns daveyrdnobiT (216-e muxli), SegviZlia vTqvaT, rom qalis mowmed moyvana, aseve 
samarTalSi misvlac miRebuli ar yofila: `misis eniT moads arc fici daedeba, arca 
ra waerTmis; Tu kacs daimowmebs mcdari aris~. qali Tu qals uCioda, aseTi sadavo saq-
me moTemes unda moegvarebina. qali samarTalSi daSvebuli iyo, Tu mas kaci uCioda.47 
magram bolo sakiTxTan dakavSirebiTac, sawinaaRmdego cnobebs gvawvdis sasamar-
Tlos ganaCeni didi mouravisa da javaxiSvilis saqmis gamo (1620w.), romlis mixedvi-
Tac irkveva, rom qalis samarTalSi dabareba Seuracxyofad aRiqmeboda. qaixosro ja-
vaxiSvilma Teimurazs kaci miugzavna, `rome mouravisagan bevri Zali mWirso, amas gex-
vewebio, rome batonis mouravis deda gamabrWo~, razec didi mouravis dedas pasuxi 
gaucia: `dasturad bevrsa Civiso, magra asre gasuli da asre gam£dari Cemgan magisi 
brWoba rogor iqnebiso; da an Tqueni ra sakadrisi saqme ariso, rome am droT dedakaci 
laSqarSi sabrWod viarebodeo~.48 Tumca ufro gviani periodis ganCinebebSi vxvdebiT, 
rom qali mowmed gamodis procesze. T. enuqiZis mier gamoqveynebul masalebSi  qarTlis 
samefos samdivanbego sasamarTlos istoriisaTvis (1755-1760), moyvanil saCivrebSi bev-
ria kacis mier qalis mimarT wardgenili saCivrebi, aseve qalis mier qalisadmi, an roca 
qali kacs uCioda, ris safuZvelzec akeTebs daskvnas, rom am droisaTvis ZalaSi aRar 
aris vaxtang batoniSvilis samarTlis wignis 216 muxli, sadac aRniSnulia: `Tu dedaka-
ci dedakacisagan Ciodes, mdivanSi xeli ara aqvs, moTemem unda gaurigos~. am periodi-
saTvis qali sruluflebiani mxarea sasamarTlo procesze.49  

qalis mTxroblobis mowmobas verc samarTlis ZeglebSi vnaxulobT da verc sasa-
marTlo prqtikaSi, rac imis varaudis gamoTqmis SesaZleblobas gvaZlevs, rom qalis 
mTxrobloba Zvel qarTul samarTalSi damkvidrebuli ar iyo. Sesabamisad, gamoricx-
uli iyo qalis pasuxismgebloba tyuili mTxroblobisaTvis.  

vsaubrobT ra mTxrobelis mimarT sasamarTlos mier wayenebul moTxovnebze, ga-
sagebia, rom piri Tu am moTxovnebs ar daakmayofilebda, ra Tqma unda, misi braldeba 
sarwmunod ar CaiTvleboda. magram rogorc sasamarTlo  praqtika da CveulebiTi sa-
marTali gviCvenebs, mTxrobeli pirdapir sasamarTlos ki ar mimarTavda, aramed daza-
ralebuls da sasamarTloSi Cvenebis micemis pirobas debda im SemTxvevaSi, Tu damna-
Save danaSauls ar aRiarebda. aseT SemTxvevaSi albaT dazaralebulis mier mTxrobe-
lis moraluri Tvisebebis gaTvaliswineba, rogorc Cans, mis keTilgonierebaze ufro 

                                                            
47  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 537. 
48  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebebi (XVI_XVIIIss), teqstebi gamosca, 

SeniSvnebi da saZieblebi daurTo prof. i.doliZem, t. IV. Tb., 1972, 63.    
49  enuqiZe T., masalebi  qarTlis samefos samdivanbego sasamarTlos istoriisaTvis (1755-

1760), Tb., 1964, 17. 
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iqneboda damokidebuli. miuxedavad mTxrobelis werilobiT micemuli pirobisa, rom 
is damnaSaves amxelda,  es piroba SeiZleboda Seusrulebeli darCeniliyo, rac axali 
procesis warmoebis safuZvels iZleoda. 

 
6. tyuili mTxroblobisaTvis gaTvaliswinebuli sasjelebi 

 
Tu pirs SeiZleboda pasuxismgebloba dakisreboda Tavisi fizikuri Tu fsiqiku-

ri mdgomareobis gamo, wamoiWreba sakiTxi, Tu ra sanqcia unda gamoeyenebinaT mis mi-
marT Cadenili qmedebisaTvis. kanonmdeblis moTxovniT, tyuili mTxrobloba unda 
dasjiliyo da Tanac Zalian mkacrad, rom mas prevenciuli efeqti hqonoda sxvebze 
(samarTali batoniSvilis vaxtangisa, muxli 13): `magrame mosamarTlem Tu tyulis mow-
moba da mTxrobloba SeamCnia visme, didi nasaRi unda uyos, rome sxvam aRaravin moin-
domos~.50 es aris zogadi moTxovna mosamarTleTa mimarT, magram konkretulad ra san-
qciebi SeiZleboda yofiliyo gamoyenebuli tyuil mTxrobelTa mimarT, an ra garemo-
ebebze iyo damokidebuli sasjelis saxe Tu zoma?  

nasaRi aklebas, aforiaqebas niSnavda.51 al. vaCeiSvilis azriT, es sityva niSnavda 
ara qonebrivi xasiaTis sanqcias, aramed es iyo damasaxiCrebel sasjeli.52 radgan vax-
tang batoniSvilis samarTalSi damasaxiCrebel sasjelebs `gaxeibreba~ ewodeba, es mec-
nierebs afiqrebinebs, rom SesaZloa `nasaRi~ sxva Sinaarsis Semcveli sasjeli iyos da 
damnaSavis kar-midamos darbevas, aklebasa da aforiaqebas niSnavdes.53  

Tavad sityvis ganmartebidan gamomdinare, ar SegviZlia vTqvaT, rom `nasaRi~ dama-
saxiCrebeli sasjeli iyo. amas garda, naklebad savaraudoa tyuili mTxroblobis yvela 
SemTxvevaSi, miuxedavad imisa, ra danaSaulis Cadenas swamebda mTxrobeli, aseTi mZime 
sasjeli gamoeyenebinaT. am varauds amyarebs isic, rom Tavad vaxtang batoniSvilis sa-
marTlis im muxlebSi, sadac konkretuli danaSaulis mTxroblobazea saubari, damasa-
xiCrebeli sasjeli saerTod ar aris moxseniebuli. sasamarTlo praqtikaSic ar vxvde-
biT am saxis sasjels tyuili mTxroblobisas. Tu kar-midamos aklebazea saubari, ufro 
safiqrebelia, rom kanonmdebels qonebrivi sanqciebi egulisxma, miT umetes, rom tyui-
li mTxroblobisas, sisxlis daurvebas da jarimas ufro mimarTavdnen. amas garda, vax-
tang batoniSvilis samarTlis wignis 236 muxlis mixedviT, tyuil mTxrobels is sasje-
li unda dakisreboda, ra danaSaulsac swamebda: `Tu tyuilad kacma kacs umTxroblos 
da mTxrobeli gamtyundes, rac imis eniT marTals kacs edebodes, imToni mosamarTlem 
gardau£devinos~.54 es ki gamoricxavs, rom tyuil mTxrobelis mimarT sasamarTlos yo-
velTvis damasaxiCrebeli sasjeli gamoeyenebina, radgan pirdapir aris xazi gasmuli, 

                                                            
50  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 485. 
51   CubinaSvili d., qarTul-rusuli leqsikoni, II gamocema, sastambod moamzada da wina-

sityvaoba daurTo a. SaniZem, Tb., 1984, 960. 
52   vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan, t. I, Tb., 1946, 110-111. 
53   doliZe i.,  Zveli qarTuli samarTali, Tb., 1953, 247-248. 
54  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 542. 
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rom sasjeli saxe da zoma damokidebulia imaze, Tu ra danaSauls swamebda tyuili 
mTxrobeli.  

gvemiT sasjels vxvdebiT vaxtang batoniSvilis samarTlis xelnaweris 236-e mux-

lSi (B xelnaweri): `Tu qurdi ver gatexa da TviTan gamtyunda, scen, jarima waarTvan 
ise gaagdon~.55 am SemTxvevaSi gvemiTi sasjeli jarimasTan erTad gamoiyeneboda, qur-
dobis tyuili mTxroblobisas. cemas msubuq danaSaulTa Cadenis SemTxvevaSi mimar-
Tavdnen.56 vfiqrobT, cemis forma ar unda yofiliyo mkacri. roca sasjelis simkacre-
ze undoda kanonmdebels xazis gasma, rogorc, magaliTad, zemoT moyvanil SemTxveva-
Si, roca `nasaRzea~ iyo saubari, specialurad aris miTiTeba, rom mosamarTlem `didi 
nasaRi~ unda uyos damnaSaves.  

rogorc aRvniSneT, tyuil mTxrobels unda dakisreboda is sasjeli, ra danaSaulis 

Cadenasac abralebda sxvas. qarTuli CveulebiTi samarTliTac dasturdeba, rom tyuil 
mTxrobels is sasjeli daedeboda, razec imaTxrobla tyuilad.57 imave debulebas imeo-

rebs daviT batoniSvilis samarTali (muxli 94): `garna emkacrnen, raTa ara crud imaTx-

roblon, romelnica daisjebian, raodensaca zeda umaTxroblies, egodeniTa, romelsaca 

miecemis naxevari, vinca Seusmenies mas, da naxevari daidebis jurumad mefisaTvis.58  

daviT batoniSvilis samarTalSi (muxli 94) cru mTxrobloba sajaro deliqtad 
warmogvidgeba, radgan jarimis naxevari, romelic pirs cru mTxroblobisaTvis gar-

daxdeboda, mefes ekuTvnoda, meore nawili ki cildawamebuls eZleoda. rogorc Cans, 

tyuili mTxroblobisas sanqcia mxolod qonebrivi xasiaTis SeiZleboda yofiliyo.  

jarima moxseniebulia vaxtang batoniSvlis samarTlis B xelnaweris 236-e mux-
lSi.59 rac Seexeba sasjelis gamoyenebas qurdobis tyuili mTxroblobisaTvis, vaxtang 
batoniSvilis samarTlis 154-e muxli SegviZlia moviSvelioT, romelic qurdobas exe-

ba: `Tu is saqoneli an pirutyvi sabatios kacis Svilisa an aznauriSvilisa moparula, 
imas is sazRauri Svidiv mTliv miecemis. Tu es monaparavi glexisa aris, erTiorad 

glexs miecemis da sxva sa£elmwifo aris~.60 savauraudod, qurdobis tyuili mTxrob-

lobisaTvis mosamarTles jarimis odenoba am muxlis Sesabamisad unda ganesazRvra.  

daviT batoniSvilis samarTlis 94 muxli61 da vaxtang batoniSvilis samarTlis wignis C 

                                                            
55  vaxtang VI samarTlis wigni, teqsti gamosacemad daamzada, gamokvleva da terminTa 

saZieblebi daurTo T. enuqiZem, Tb., 1955, 112. 
56   javaxiSvili iv. Txzulebani Tormet tomad, t. VII, Tb., 1984, 361. 
57  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni II, Tb., 1981, 206. 
58  samarTali batoniSvili daviTisa, teqsti gamosca da gamokvleva daurTo d. furcela-

Zem, Tb., 1964, 58. 
59  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni II, Tb., 1981, 205-206. 
60  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 519. 
61  samarTali batoniSvili daviTisa, teqsti gamosca da gamokvleva daurTo d. fur-

celaZem, Tb., 1964, 58. 
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xelnaweris 236 muxlic62 erTnair moTxovnas Seicavs: tyuili mTxrobeli iseve unda 

dasjiliyo, razec imaTxrobla. magram Tu daviT batoniSvilis samarTali tyuil 

mTxrobels akisrebs naxevari jarimis gadaxdas mefis sasargeblod, msgavs moTxovnas 

ver vnaxulobT vaxtan batoniSvilis samarTlis dasaxelebul muxlSi. miuxedavad imisa, 
rom es garemoeba dakonkretebuli ar aris, Cven mainc ar SegviZlia vTqvaT, rom aRniSnu-

li sakiTxi yvela SemTxvevaSi msgavsad unda gadawyvetiliyo. imave samarTlis wignis 38 

muxliT,63 mkvlelobis tyuili mTxroblobisas cildawamebuls ergeboda mTeli sisxli. 

amdenad sasjelis dakisreba xdeboda dazaralebulis sasargeblod da ara saxelmwifo-
si, vinaidan kanonmdebeli am SemTxvevaSi kompozicias mimarTavs. aqedan gamomdinare, 

tyuili mTxroblobis yvela SemTxveva vaxtang batoniSvilis samarTliT ar SeiZleba 

ganvixiloT rogorc sajarosamarTlebrivi deliqti. rac Seexeba imave samarTlis wig-

nis B xelnaweris 236 muxls, masSi, rogorc aRvniSneT, cemasTan erTad jarimac moxseni-
ebulia: `Tu qurdi ver gatexa da TviTan gamtyunda, scen, jarima waarTvan ise gaag-

don~.64 Cveni azriT,  B da C xelnawerebis debulebebi erTmaneTTan winaaRmdegobaSi ar 

modis, radgan B xelnawerSi aqcenti gakeTebulia ara zogadad tyuil mTxroblobis 
dasjaze, aramed kerZod qurdobis dabralebaze. Tu am orive xelnaweriT SevavsebT mo-

nacemebs, SeiZleba gamovTqvaT varaudi, rom qurdobis dabralebisas ciliswamebis am 

formas kanonmdebeli sajaro deliqtad Tvlida. es gasakviri ar aris, radgan TviTon 

qurdoba ganxilulia rogorc sajaro deliqti (vaxtang batoniSvilis samarTali, mux-
li 154),65 Tumca qurdobis yvela SemTxvevaSi ara. xolo rac Seexeba sxva danaSaulis 

tyuili mTxroblobisas, sanqcia damokidebuli iyo dabralebul danaSaulze. magram sa-

samarTlo praqtikaSi, qurdobis tyuili mTxroblobisas ar vxvdebiT jarimis dakisre-

bas, aramed aqcenti gakeTebulia isev kerZo interesis dakmayofilebaze.66 
T.moniavas mosazreba, Tu qurdi vals ver gadaixdida Svidmagi odenobiT, maSin 

mTxrobeli da qurdi dazaralebuls unda gadascemoda, safuZvels moklebulad mig-
vaCnia.67 Tavad terminis, valis, xmareba am SemTxvevaSi miuRebelia, radgan qurdis mier 
gadasaxdeli `Svideuli~ sasjelis formaa. Tu qurds sasamarTlos mier sazRauris ga-
daxda daekisra, maSin gaugebaria mTxrobelis pasuxismgeblobis sakiTxi dazaralebu-
lis mimarT, vinaidan ar arsebobs tyuili mTxrobloba. qurdis gamtyuneba mTxrobelis 
mier miwodebuli informaciis siswores adasturebda. zogadad, rogorc ukve aRvniS-
neT, tyuil mTxrobels is sasjeli edeboda, razec imaTxrobla. rogorc vaxtang bato-

                                                            
62  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 542. 
63  iqve, 491. 
64  vaxtang VI samarTlis wigni, teqsti gamosacemad daamzada, gamokvleva da terminTa sa-

Zieblebi daurTo T. enuqiZem, Tb., 1955, 112. 
65   qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1963, 519. 
66  qarTuli samarTlis Zeglebi, t. VI, sasamarTlo ganCinebebi (XVIII-XIXss), teqsti gamosca, 

SeniSvnebi da saZieblebi daurTo prof. i.doliZem, Tb., 1977, 545.  
67  moniava p. (T.), pativis, Rirsebis da saqmiani reputaciis dacva saqarTveloSi (uZveleSi 

droidan sabWoTa periodis CaTvliT). Tb., 2005, 78-79.  
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niSvils aqvs aRniSnuli (muxli 150), `qurdoba, diaR, bevri rigi aris da mravalferi 
aris~.68 am mravalferovani qurdobebidan kanonmdebeli mxolod erT SemTxvevaSi miu-
TiTebs, roca qurdi sakuTari TaviT da ojaxiT agebs pasuxs (vaxtang batoniSvilis sa-
marTali, muxli 151): `Tu colsa da qmars, erTs saxlSi erTad mwols, Seepara qurdi da 
isre an kacis iaraRi da an tanisamosi, gina sxva ram moipara, anu qalis samkauli da tani-
samosi moipara, is naqurdalic Svideulad uzRos, da rasac gvarisa arian, naxevari sis-
xli sxva gardau£ados. Tu ver auvides, qurdi Tavisis col-SviliT, saqonliT da nasyi-
diT mieces~.69 magram, am SemTxvevaSic es alternatiul sanqciad aris dasaxelebuli. Se-
sabamisad, zogadad imis Tqma, rom qurdobis tyuili mTxroblobisas piri pasuxs agebda 
sakuTari TaviT da ojaxiT, ar SeiZleba. SesaZloa gamonaklisis saxiT, aRniSnos, rom sa-
varaudod zemoT moyvanili formis qurdobis  dawamebisas cru mTxrobels sakuTari 
TaviT da ojaxiT SeiZleba ego pasuxi. 

mkvlelobis dawamebisas SeiZleba `xmalSi gatanebisaTvis~ miemarTaT. mTxrobelis 
`xmalSi gatanebisas~ damarcxeba, mis mier miwodebuli informaciis sicrues adastu-
rebda. aseT SemTxvevaSi, cildawamebuls mTxrobeli gadaecemoda da amave dros mTeli 
sisxlic miecemoda (vaxtang batoniSvilis samarTali, muxlebi 38-40).70 am  SemTxvevaSi 
garkveulwilad kumulaciur sanqciasTan gvaqvs saqme. marTalia vaxtang batoniSvilis 
samarTalSi tyuili mTxrobelis braldebulisaTvis gadacema xmalSi gatanebas mos-
devs, magram, vfiqrobT, igi yvela SemTxvevaSi gamoiyeneboda, miuxedavad imisa, rogor 
mouwevda braldebuls Tavis marTleba. amis dadasturebaa XVIII sasukunis II meoTxedis 
ganCineba, sadac braldebulis mier ficiT Tavis marTlebis SemTxvevaSi mTxrobeli mas 
unda gadascemoda.71  

aseTive kumulaciur sanqcias Seicavs vaxtang batoniSvilis samarTlis momdevno 
muxlic (39), sadac damatebulia alternatiuli sanqciac, Tu mTxrobeli sisxlis fass 
ver gadaixdida, is ara marto sakuTari TaviT agebda pasuxs, aramed pasuxismgebloba 
mis ojaxzec vrceldeboda: `Tu, vin icis, mTxrobels gardamgdeblis sisxlisa micema ar 
SeeZlos, mTxrobeli col-SviliT unda mieces~.72  piris socialur statusze, ufro ki 
mis materialur mdgomareobaze iyo damokidebuli aRniSnuli alternatiuli sanqciis 
daniSvna, radgan misi gamoyeneba xdeboda im SemTxvevaSi, Tu tyuil mTxrobels sisxlis 
fasis gadaxdis SesaZlebloba ar hqonda.  

vaxtang batoniSvilis samarTlis wignSi mkvlelobis tyuili mTxroblis mimarT   
gamoyenebuli sanqciebis Sedarebisas, vxedavT, rom kanonmdebeli Zalian mkacrad afa-
sebs dasaxelebul qmedebas. rogorc i. doliZe aRniSnavs, xelT gadacemisas damnaSave, 
yovelgvar pirad qonebriv da pirad uflebebs kargavda da monobaSi vardeboda.73 tyu-

                                                            
68  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 519. 
69  iqve. 
70   iqve, 491-492. 
71  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebebi (XVI—XVIIIss), teqstebi gamosca, 

SeniSvnebi da saZieblebi daurTo prof. i.doliZem, t. IV, Tb., 1972, 395. 
72  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 492. 
73  doliZe i.,  Zveli qarTuli samarTali, Tb., 1953, 250-251. 
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ili mTxroblobisaTvis imave sasjelis dadeba, rac SeiZleboda cildawamebuls dakis-
reboda, mkvlelobis mTxroblobisas garkveulwilad aris daculi, rac sisxlis fasis 
gadaxdasTan dakavSirebiT Cans. 

mTxrobelis gadacema mis mier udanaSaulod braldebuli pirisaTvis, rogorc 
Cans, sasamarTlo praqtikaSic iyo gavrcelebuli. XVIII saukunis meore meoTxedis gan-
CinebaSi, dvaliSvili martia da TeTra daviT qavTaraZes Svid tyves edavebodnen. maTi 
saCivris safuZvleze daviT qavTaraZes daakisres fici `rvas imisis Segdebulis kaci-
Ta da Svidis Seugdeblis kaciTa, rome: amisman madlaman da Zalman, gamacxo[vele]bel-
lman RmerTman, Seni martiav da TeTroav, rasac Tqven gvewamebiT, arcara vicodeT su-
liT gulamdi Tqvenis tyve[e]bias, arc viyvneT qmnelni, arcaras verivneT~. Tu bralde-
buli ver daificebda, mas dasjidnen. xolo Tu daificebda, es mas braldebisagan aTa-
visuflebda. aseT SemTxvevaSi mas `mTxrobeli unda miscen~.74 moyvanil ganCinebaSi ar 
Cans, rom tyuil mTxrobels damatebiT kidev raime sasjeli Tu edeboda. 

gansxvavebul sanqcias iTvaliswinebs berZnuli samarTlis qarTuli versia (mux-
li 335): `romelmanaca kacman mTxrobloba qnas, didman Tu mcireman, dakargulis niSa-
ni ar miutanos patronsa da tyuilad imaTxroblos, mosamarTlem im tyuils mTxro-
bels ga£urvebulis rkinis daRi loyebze oTx-oTxi daasvas~.75 radgan `dakargulis ni-
Sanzea~ saubari, SeiZleba vifiqroT, rom dasaxelebuli sasjeli qurdobis dabrale-
bisas gamoiyeneboda. Tu qurdobis tyuili mTxroblobisas qarTuli samarTlis Zeg-
lebSi ufro qonebriv sanqcias mimarTavdnen, berZnuli samarTali damasaxiCrebel 
sasjelze akeTebs aqcents. 

 
7. samTxroblos mniSvneloba tyuili mTxroblobisas 

 
tyuili mTxroblobisas sasjelis dakisrebasTan erTad sasamarTlos sxva sakiTx-

ic unda gadaewyvita, kerZod samTxroblos anazRaurebis sakiTxi.  `samTxroblo~ es 
iyo garkveuli Tanxa, romelic rogor jildo ise miecemoda mTxrobels (vaxtang ba-
toniSvilis samarTali, muxli 38): `Tu mTxrobliT swamobdes da dawamebuls mTxrobe-
lis  tol yma yuandes, £malSi gaatanos. Tu mTxrobels gaemarjos, samaTxrobloc mis-
ces da sisxlic~.76   

samTxroblos gadaxda dazaralebuls evaleboda. amis Sesaxeb saubaria vaxtang 
batoniSvilis samarTlis 236-e muxlSi: `mTxrobelman rodisac uTxras kacsa da sa-
maTxroblo gamoarTvas, maSinve is piroba unda daidos, rom, Tu gaWirdes, pirs daud-
gebio~.77 samTxroblos gadaxda, rogorc Cans, zogadi wesi iyo, romelic yovelTvis 
figurirebs, roca mTxrobelzea saubari.  

                                                            
74  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebebi (XVI_XVIIIss), teqstebi gamosca, 

SeniSvnebi da saZieblebi daurTo prof. i.doliZem, t. IV. Tb., 1972, 395. 
75  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 205. 
76  iqve, 491. 
77   iqve, 541.  
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arc samarTlis ZeglebSi da arc sasamarTlo praqtikaSi umetes SemTxvevaSi sam-
Txroblos Tanxis odenoba ar aris gansazRvruli. dokumentebSi zogadad aris miTi-
Tebuli, rom mosarCeles samTxroblo Tanxa gadauxdia. rostom yifianisa da xosika 
kvantreSvilis moaxlis saqmis ganCinebaSi (XIX s. I meoTxedi) aRniSnulia, `erTi moaxle 
myavda, jer erTs das gavatane mziTvaT da maSin aravin udevebia. mas mermeT kidev meo-
reT gavamziTve da modave aravin myolia. da exla es moaxle mompare da waiyvane, veZie 
da mTxrobliT gamovaCine da samaTxroblo damexarja~.78 es garemoeba gvafiqrebinebs, 
rom zustad gansazRvruli Tanxa mTxroblobisaTvis ar iyo dadgenili, SesaZloa mxa-
reebi SeTanxmebiT wyvetdnen da albaT es ufro damokidebuli iqneboda dazaralebu-
lis interesze, ramdenad mniSvnelovani iyo mTxrobelis  mier mowodebuli informa-
cia misTvis, an is nivTi, romelic daekarga.79 zusti Tanxis mouxseniebloba gasakviri 
arc aris, iqidan gamomdinare, rom Zvel qarTul samarTalSi, nasyidobis xelSekrule-
bebSic xSirad ver xvdebiT yidvis sagnis zust safasurs, aramed zogadad aRniSnulia, 
rom gadaxdilia `fasi sruli~. 

berZnuli samarTlis qarTul versiaSi (muxli 334) samTxroblos odenobis sa-
kiTxi gadawyvetilia, roca saubaria dakargul nivTze. is nivTis Rirebulebis mer-

veds udris.80 magram sxva danaSaulebTan dakavSirebiT arc dasaxelebuli samarTlis 

wignSia pasuxi.  

tyuil mTxroblobisas samTxroblos sakiTxTan mimarTebaSi arsebiTia misi gadax-

dis momentis dadgena. Tu samTxroblo pirs miecemoda mas Semdeg, rac sasamarTlos 
winaSe dadgindeboda mis mier miwodebuli informaciis WeSmariteba, maSin samTxrob-

los gadaxdis sakiTxi tyuil mTxroblobasTan dakavSirebiT interess kargavs, radgan 

samTxroblo dazaralebuls ar hqonda gadaxdili da Sesabamisad, cilismwameblis mi-

marT sasamarTlo mxolod sasjelis gansazRvriT unda Semofargluliyo. magram Tu 
dazaralebuls samTxroblo sasamarTlos procesis gamarTvamde hqonda gadaxdili 

da dadgindeboda, rom tyuil mTxroblobas hqonda adgili, maSin gasarkvevia, tyuil 

mTxrobelisaTvis dakisrebuli sasjeli `STanTqavda~ ukve gadaxdil samTxroblos, 

Tu cilismwamebels sasjelTan erTad damatebiT samTxrobloc unda daebrunebina. 

vaxtan batoniSvilis samarTlis wignis B xelnaweris 236-e muxlze dayrdnobiT, m. 
kekelia akeTebs daskvnas, rom mTxrobeli samTxroblos maSin ki ar Rebulobs, roca 
dazaralebuls Seatyobinebs saqmis garemoebis Sesaxeb, aramed mas Semdeg, roca misi 
mTxroblobis Sedegad gatyda damnaSave. am mosazrebis dasamowmeblad mohyavs amave 
samarTlis wignis 38-e muxli (`Tu mTxrobels gaemarjos, samaTxrobloc misces da 
sisxlic da Tu mTxrobeli gardmovardes, mTxrobelic £elSekruli unda mieces da 

                                                            
78  qarTuli samarTlis Zeglebi, t. VI, sasamarTlo ganCinebebi (XVIII-XIXss), teqsti gamosca, 

SeniSvnebi da saZieblebi daurTo prof. i.doliZem, Tb., 1977, 491.  
79  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni II,  Tb., 1981, 209. 
80  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 205. 
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mTeli sisxlic~.81) da qarTl-kaxeTis mdivanbegebis mier ciciSvilebs Soris mZovre-
Tis cixeze davis sasamarTlo ganaCeni.82 magram, m. kekelia, aRniSnul sakiTxTan dakav-
SirebiT arsebul ganCinebebis safuZvelze, iZulebulia aRiaros, rom sasamarTlo 
praqtikaSi xSirad piriqiT xdeboda.  

T. moniavac samTxroblos micemis sakiTxis gadwyvetisas vaxtang batoniSvilis sa-

marTlis wignis B xelnaweris 236-e muxls eydnoba mxolod da mxedvelobidan rCeba 
imave muxlis Sinaarsi sxva xelnawerSi da sasamarTlo praqtikaSi arsebuli masalebi.83 

magram imave muxlSi, oRond C xelnawerSi dasaxelebuli sakiTxi gansxvavebulad aris 
Camoyalibebuli:  `mTxrobelman rodisac uTxras kacsa da samTxroblo gamoarTvas, 
maSinve is piroba unda daidos, rom, Tu gaWirdes, pirs daudgebio~.84aRniSnul sakiTx-
Tan dakavSirebiT arsebuli sasamarTlo praqtikac am muxlis debulebas adasturebs. 
samTxroblo xSirad damnaSavis `gatexvamde~ miecemoda mTxrobels, zogjer zustad 
es winaswar gadaxdili Tanxa xdeboda davis sagani dazaralebulsa da mTxrobels So-
ris. Tumca gamoricxuli ar aris, samTxroblos gadaxdis periodi mxareTa SeTanxmeba-
ze rom yofiliyo damokidebuli.  

m. kekelias moyvanili aqvs 1843 wlis dokumenti, sadac aRniSnulia: `movida Cuen-
Tan gogita, buSi asaTini(sa) da miiRo Cuengan ocdaoTxi maneTi samTxroblo da gvim-
Tqmela dakarguli Cveni cxenebi. . . ras zeda samTxroblo werilica mogvca~.85 mis mier 
moyvanili dokumenti ufro Cveni mosazrebis dasadastureblad gamodgeba. sasamar-
Tlo praqtikis safuZvelze, m. kekelia saboolod im daskvnamde midis, rom damnaSavis 
`gatexvamde~ miuRia samTxroblo. iqneb Tavidan ar iyo aseTi wesi, magram faqts ver 
uaryofs. ufro marTebulad miiCnevs, rom mTxrobeli samTxroblo jildos iRebda 
rogorc damnaSavis `gatexvamde~, ise mis Semdeg. mniSvneloba hqonda imas, sasamar-
TloSi ixileboda sakiTxi Tu ara.86  

vaxtan batoniSvilis samarTlis wignis C xelnaweris 236-e muxls Tu daveyrdno-
biT, samTxroblos mTxrobeli sasamarTlomde iRebs. am SemTxvevaSi ar aris dakonkre-

tebuli danaSauli, romelzec piri imaTxroblebda. imave muxliT, B xelnaweris mixed-
viT, samTxroblos gadaxda xdeboda damnaSavis gatexvis Semdeg, magram am SemTxvevaSi 
saubaria mxolod sakuTrebis miTvisebasTan, qurdobasTan dakavSirebiT.87 Tu qurdo-
basTan mimarTebiT visaubrebT, am normis sapirispirod SegviZlia vTqvaT, rom sam-

                                                            
81  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 491. 
82   kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni II, Tb., 1981, 210.  
83  moniava p. (T.), pativis, Rirsebis da saqmiani reputaciis dacva saqarTveloSi (uZvelesi 

droidan sabWoTa periodis CaTvliT), Tb., 2005, 76. 
84  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 541. 
85   kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni II, Tb., 1981, 207-208; 
86   iqve, 211. 
87  vaxtang VI samarTlis wigni,  teqsti gamosacemad daamzada, gamokvleva da terminTa sa-

Zieblebi daurTo T. enuqiZem., Tb., 1955, 112. 
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Txroblo SeiZleboda gadaxdiliyo braldebulis `gatexvamdec~, rasac sasamarTlo 
praqtika adasturebs.88 aseve amis dasamowmeblad SegviZlia moviyvanoT vaxtang bato-
niSvilis samarTlis 249-e muxli, romelic qurdobis dawamebas exeba.89 am normidan 
Cans, rom samTxroblos damnaSave uxdis ara mTxrobels, aramed nivTis patrons, rac 
gvafiqrebinebs, rom dazaralebuls mTxrobelisaTvis samTxroblo ukve gadaxdili 
aqvs. xolo imave samarTlis wignis 154-e muxliT: `samTxroblo, rac saqonlis damkar-
gavs gaua, isic qurdma unda misces~.90 termini `gaua~, romelic ufro momavalzea mi-
marTuli, gvafiqrebinebs, rom dazaralebuls samTxroblo Tanxa jer ar aqvs gadaxdi-
li. rogorc vxedavT, erTsa da imave danaSaulTan mimarTebaSi kanonmdebels gansxva-
vebuli pozicia ukavia, rac saSualebas ar gvaZlevs sakiTxi erTmniSvnlovnad gadav-
wyvitoT. vaxtang batoniSvilis samarTlis wignis 38-e muxlis91 safuZvelze, SeiZleba 
davaskvnaT, rom mkvlelobaSi braldebisas samTxroblos gadaxda sasamarTlo proce-
sis Semdgom xdeboda. Sesabamisad, mkvlelobis tyuili mTxroblobisas sasamarTlos 
damatebiT ar mouxdeboda samTxroblos sakiTxis gadawyveta, radgan cilismwameblis 
mier samTxroblo jer ar iyo aRebuli. rac Seexeba sxva danaSaulebs, SeiZleboda sam-
Txroblo rogorc sasamarTlo procesamde, ise procesis Semdeg gadaxdiliyo, SesaZ-
loa es mxareTa SeTanxmebaze yofiliyo damokidebuli. 

rogorc ukve aRvniSneT, tyuili mTxrobelis mimarT gamoyenebuli sasjeli damo-
kidebuli iyo im danaSaulze, romelzec imaTxroblebda, Sesabamisad is pasuxismgeblo-
ba, rac konkretuli danaSaulis CadenisaTvis iyo gaTvliswinebuli, tyuil mTxrobel-
zec unda gavrcelebuliyo. vaxtang batoniSvilis samarTlis 154-e muxliT, qurds Svi-
deulis garda samTxrobloc unda gadaexada.92 msgavsi debulebaa Camoyalibebuli 249-e 
muxlSic: Tu qurdi `uarze dadges da patroni gasarjos, Svideulic misces da sam-
Txrobloca~.93 Sesabamisad, Tu qurdis mier gadaxdili Svideuli dazaralebulis mier 
gadaxdil samTxroblo Tanxas ar moicavda, igive unda vTqvaT, tyuil mTxrobelis mi-
marTac. tyuil mTxrobels, magaliTad, qurdobis dawamebisas, naqurdali nivTis Svide-
ulis gadaxdis garda, damatebiT aRebuli samaTxrobloc unda daebrunebina. 

 
8. daskvna 

 
amdenad, tyuili mTxrobloba,rogorc ciliswamebis erT-erTi forma, danaSau-

lis dabralebaSi gamoixateboda. miuxedavad imisa, rom tyuil mTxroblobas bevri sa-
erTo aqvs cru dasmenasTan, tyuil mowmeobasTan, igi, rogorc vnaxeT, gansxvavdeba 
rogorc erTisgan, ise meorisgan. samarTlis ZeglebSi erTmaneTisgan damoukidebeli 

                                                            
88  qarTuli samarTlis Zeglebi, t. VI, sasamarTlo ganCinebebi (XVIII-XIXss), teqsti gamosca, 

SeniSvnebi da saZieblebi daurTo prof. i.doliZem, Tb., 1977, 545. 
89  qarTuli samarTlis Zeglebi, t. I, vaxtang VI-is samarTlis wignTa krebuli, teqsti ga-

mosca, gamokvleva da leqsikoni daurTo prof. i.doliZem, Tb., 1963, 544. 
90   iqve, 519. 
91  iqve, 491. 
92  iqve, 519. 
93  iqve, 544. 
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normebis arseboba, romlebic pasuxismgeblobas aweseben calke tyuil mTxroblobi-
saTvis da calke tyuili dabezRebisaTvis, ukve sakmaris argumentad gamodgeba imis-
Tvis, rom tyuili mTxrobloba cru dasmenasTan ar gavaigivoT da CavTvaloT igi cal-
ke deliqtad. Cven SevecadeT tyuili mTxroblobis Sinaarsobrivi mxaris analizis sa-
fuZvelzec gagvekeTebina daskvna, Tu ras niSnavda aRniSnuli deliqti da riT gan-
sxvavdeboda danaSaulis dawamebis sxva SemTxvevebisgan. amave dros, rogorc samar-
Tlis Zeglebze, ise sasamarTlo praqtikaze dayrdnobiT SegviZlia vTqvaT, rom tyui-
li mTxroblobisaTvis sanqciaTa saxeebi icvleboda imis mixedviT, Tu ra danaSaulis 
dawamebas hqonda adgili. xolo rac Seexeba sakiTxs, warmoadgenda Tu ara tyuili 
mTxrobloba sajaro deliqts, calsaxad amis Tqma ar SegviZlia. daskvnis gakeTebisas 
veyrdnobiT vaxtang batoniSvilis samarTals da sasamarTlo ganCinebebs. aq ki, wina-
aRmdegobrivi suraTi warmogvidgeba. roca saubaria qurdobis tyuil mTxroblobaze, 
gamoyenebuli sanqciidan gamomdinare, SegviZlia vTqvaT, rom dasaxelebuli deliqti 
sajaro xasiaTs atarebs. magram, roca mkvlelobis dawamebazea saubari, kanonmdebeli 
kompoziciaTa sistemas mimarTavs, am dros SeiZleboda momxdariyo damnaSvis `xelT 
micema~, aseve pasuxismgebloba SeiZleboda dakisreboda ojaxis wevrebsac. dasaxele-
buli safuZvels ar gvaZlevs, rom aseTi saxis tyuili mTxrobloba sajaro deliqts 
mivakuTvnoT. vfiqrobT, aq garkveulwilad gamoxatulebas poulobs is garemoeba, 
rom tyuili mTxrobloba dakavSirebulia im danaSaulTan, ris Sesaxebac mTxroblob-
dnen. vaxtang batoniSvilis samarTlis 154-e muxli, romelic qurdobisaTvis iTvalis-
winebs sasjels, yovelTvis imis magaliTad mohyavT, rom Zveli qarTuli samarTli-
saTvis sajaro sawyisi ar iyo ucxo. Sesabamisad, gasakviri ar aris, rom qurdobis tyu-
ili mTxoblobac sajaro deliqtis saxiT aris Camoyalibebuli. mkvlelobas rac See-
xeba, is mTlianad kompoziciaTa sistemazea agebuli, Sesabamisad mkvlelobis tyuili 
mTxroblobisas kerZo interesis dakmayofilebazea aqcenti gakeTebuli. amdenad, 
tyuili mTxroblobis sajaro Tu kerZo xasiaTi damokidebuli iyo konkretulad im 
danaSaulze, romlis Sesaxebac mTxroblobdnen. Tumca Zveli qarTuli samarTalis 
ganviTarebis Semdgom etapze, es exeba daviT batoniSvilis samarTals, sajaro elemen-
tebis ganmtkiceba SeiniSneba. misi samarTlis wigniT, zogadad, tyuili mTxrobloba, — 
am SemTxvevaSi ar aris aqcenti gakeTebuli romelime konkretuli danaSaulis cilis-
wamebaze, — sajaro deliqts warmoadgenda.  
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sanotaro biuros finansebisa da notariusis  

Sromis anazRaurebis sakiTxisaTvis 

 
(`notariatis Sesaxeb~ saqarTvelos kanonis  

21-e muxlis komentari) 

 
I. Sesavali 

 
aRniSnuli naSromi sanotaro samarTlis iseT mniSvnelovan sakiTxs exeba, rogo-

ric notariusis finansebia.  `notariatis Sesaxeb~ saqarTvelos kanonis miRebis Sem-

deg1 sakmao dro gavida, amitom masSi Zalian bevri, amasTan, Zireuli cvlilebebi Sevi-

da.  es cvlilebebi kanonis 21-e muxlis danawessac Seexo, romelic notariusis Sromis 

anazRaurebasa da sanotaro biuros finansebs Seexeba. samwuxaroa, rom qarTveli mec-

nierebi nakleb yuradRebas aqceven samarTlis am metad mniSvnelovan sferos — sano-

taro samarTals, rac praqtikosi da Teoretikosi iuristebis saintereso kvlevis 

sferos unda warmoadgendes. arc kanonis muxlobrivi komentari arsebobs, romelic 

nawilobriv mainc Seavsebda im vakuums, romelic sanotaro samarTalSi arsebobs. ami-

tom gadawyda, notariatis kanonis erTi konkretuli muxlis komentari gakeTebuli-

yo, rogorc stimuli imisa, rom sanotaro samarTliT dakavebulma da dainteresebul-

ma qarTvelma iuristebma samecniero doneze ufro meti yuradReba miacion mas. amJa-

mad swored `notariatis Sesaxeb~ kanonis 21-e muxlis komentars SemogTavazebT, rome-

lic Semdegi TanmimdevrobiTaa warmodgenili: Tavdapirvelad saubari muxlis zogad 

mizanze da gamosayenebel kanonmdeblobaze iqneba (II nawili), Semdeg yuradReba anazR-

aurebis miRebis movaleobaze, sanotaro anazRaurebis cnebaze da mis sasyidlian xasi-

aTze gamaxvildeba, SemoTavazebuli iqneba SeRavaTis dawesebis an sanotaro mosakreb-

lis ganawilvadebis SesaZlo mowesrigebis sakiTxi (III nawili), bolo (IV) sakiTxi sano-

taro biuros Semosavlebs da misi gamoTvlis ZiriTad iuridiul principebs Seexeba, 

rac, saboloo jamSi, notariusis `sxva finansuri Senatanebis~ cnebis garkveviT das-

ruldeba. kanonis amgvari Canaweri orazrovani gagebis SesaZleblobas amkvidrebs. 

amitom misi ganmartebis originaluri meTodi iqneba SemoTavazebuli. naSromi mokle 

daskvniT dasruldeba. 

 

                                                            
∗  samarTlis doqtori, Tsu-is iuridiuli fakultetis asocirebuli profesori. 
1  saqarTvelos sakanonmdeblo uwyebani, 1996 wlis 3 maisi, 209. 
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II. zogadad 
 

kanonis aRniSnuli norma notariusis mier gaweuli saqmianobisaTvis anazRaure-
bis sakiTxs da mis finansur-materialur mxares exeba. muxlis regulirebis sferoc 
swored notariusis Sromis anazRaureba da sanotaro biuros mier finansuri urTier-
Tobis gansazRvraa. 21-e muxlis pirveli punqti akonkretebs im saqmianobas, romelic 
sanotaro moqmedebis Sesrulebas da misgan gamomdinare anazRaurebis SesaZlo moTx-
ovnas exeba. aRsaniSnavia, rom `notariatis Sesaxeb~ kanonis winamdebare normebTan er-
TobliobaSi gamosayenebeli iqneba aseve saqarTvelos kanoni `sanotaro moqmedebaTa 
SesrulebisaTvis sazRauris Sesaxeb~. swored am ukanaskneli sakanonmdeblo normati-
uli aqtiT wesrigdeba notariusis moqmedebis SesrulebisTvis gankuTvnili sazRau-
ris gadaxdevinebis wesi da misi moculoba. 

kanonis 21-e muxlis me-2 punqti ukve konkretul konstalacias iZleva imisa, Tu 
ra Seadgens notariusis samsaxurebrivi saqmianobidan miRebul Semosavals. me-2 pun-
qtis pirvelive winadadebiT notariusis Semosavlis legaluri definicia ganimarte-
ba. amgvarad, aRniSnuli norma im savaldebulo minimums gansazRvravs, romelSic no-
tariuss, Semosavlis miRebis TvalsazrisiT, moqmedebis Tavisufleba eniWeba. Tumca 
21-e muxlis me-2 punqtis bolo winadadeba aseTi Semosavlisa da, zogadad, notariusis 
finansur-materialuri urTierTobis maqsimums exeba. masSi naTqvamia, rom notariu-
sis Semosavals2 aseve SeiZleba Seadgendes sxvadasxva saxis finansuri Senatanebi. bu-
nebrivia, zemoT aRniSnuli finansuri Senatanebi marTlzomieri samarTalbrunvis 
farglebSi unda moeqces da, Sesabamisad, misi warmomavloba, miReba, ganawileba, aku-
mulireba da sxva operacia ar unda ewinaaRmdegebodes saqarTvelos kanonmdeblobas.  

 
III. anazRaurebis `amoRebis~ movaleoba 

 
1. sanotaro anazRaurebis cneba 

 
a) sanotaro momsaxurebis sasyidliani xasiaTi 

 
miuxedavad imisa, rom notariusi ar ganixileba sajaro moxeled3 da Sinaarsob-

riv-materialurad ufro Tavisufali profesiis pirebs hgavs,4 mas mis mier ganxorci-
elebul saqmianobaSi damoukideblobisa da moukerZoeblobis garkveuli garantia 
aqvs miniWebuli. komentatorul literaturaSi miCneulia, rom am garantiiT sargeb-
lobas didwilad notariusis saqmianobis sasyidliani xasiaTi ganapirobebs, radganac 
igi uflebamosilia, mxarisagan (mxareebisagan) moiTxovos momsaxurebis kanoniT dad-

                                                            
2  da am SemTxvevaSi Semosavali farTod unda ganimartos. 
3  rasac pirdapir ganamtkicebs `notariatis Sesaxeb~ kanonis me-3 muxlis me-9 punqti. 
4  swored amgvari siaxlove dainaxa germaniis federalurma sakonstitucio sasamarTlom 

notariusis Sinaarsobriv saqmianobaSi erT-erT Tavis gadawyvetilebaSi BVerfG = DNotZ, 
1978, 412-413, romelic, saboloo jamSi, notariusis, rogorc e.w. `nicht besoldeter Beamter~, 
anu `arafiqsirebul xelfasiani moxelis~ terminis damkvidrebis safuZveli gaxda. 
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genili anazRaureba, rac, Tavis mxriv, `notariusis ekonomikuri cxovrebis (arsebobis 
— i. b.) safuZvelsa da piradi damoukideblobis sawindars uzrunvelyofs~.5 swored 
amas ganamtkicebs `notariatis Sesaxeb~ kanonis 21-e muxlis pirveli punqtis pirveli 
winadadebis bolo sityvebi: `momsaxurebis gaweva fasiania~. sityva fasiani am SemTxve-
vaSi swored sasyidlians unda niSnavdes. gamodis, rom notariusis Sromis anazRaure-
ba mis sasyidlian xasiaTs efuZneba. niSandoblivia agreTve is, rom notariusi, rome-
lic Tavisi profesiis, Tavisi saqmianobis farglebSi anazRaurebas iRebs, uflebamo-
silia mxolod Tavad moiTxovos sazRauri, rac gamoricxavs am sazRauris moTxovnis 
uflebis miniWebas sanotaro biuroSi6 dasaqmebuli sxva pirebis mxridan,7 miuxedavad 
imisa, rom es kanonis sityvasityviTi mocemulobidan ar gamomdinareobs. sanotaro bi-
uroSi SesaZloa, agreTve sxva piri muSaobdes, Tumca igi am SemTxvevaSi mxolod nota-
riusze momuSave piria, romelic sanotaro moqmedebis (saqmianobis) ganxorcielebisas 
swored notariusis mier `ayvanili~ muSakia. am midgomas aseve iziarebs `notariatis 
Sesaxeb~ kanonis me-19 muxlis pirveli punqtis mesame winadadeba, romlis mixedviTac, 
notariuss Tavis sanotaro biuroSi sxva momuSave pirebis ayvanis ufleba aqvs. Sesaba-
misad, mas (notariuss) nebismieri piris Tavis sanotaro biuroSi samuSaoze ayvanisa da 
samuSaodan ganTavisuflebis ufleba eniWeba. notariussa da am pirebs Soris urTier-
Toba saqarTvelos Sromis kanonmdeblobiT wesrigdeba. amasTanave, notariuss am pir-
Ta mier ganxorcielebuli qmedebebis Sedegad sanotaro moqmedebis SesrulebiT miRe-
buli Semosavlis sakuTari Sexedulebisamebr gankargvis SesaZlebloba eZleva. 

am situaciisgan unda gansxvavdebodes `notariatis Sesaxeb~ kanonis 24-e muxlis 
pirveli punqtiT gaTvaliswinebuli SemTxveva, rodesac saubari notariusis Senac-
vlebazea. am dros swored notariusis Semnacvleli iqneba uflebamosili sanotaro 
anazRaurebis moTxovnaze, radganac igi SesaZloa, notariusis samuSaoze aryofnis 
droisaTvis, saqarTvelos notariusTa palatasTan SeTanxmebiT, Semcvlel pirad dai-
niSnos. Sesabamisad, es diskreciac swored am ukanasknelze delegirdeba.8   

 

                                                            
5  adamianis uflebaTa evropuli sasamarTlos 2002 wlis 21 martis gadawyvetileba baden-

viurtenbergis sanotaro saqmeze. miTiTebulia: Lerch K. in: Arndt H., Kommentar zum 
Bundesnotarordnung, 6. neu bearbeitete Auf., Carl Heymanns Verlag,  2008, §17 Rn. 3. 

6  qarTuli sanotaro praqtikac adasturebs, rom notariusi sanotaro saqmianobis gan-
xorcielebisas sakuTari sociumis farglebSi moqmedebs. am SemTxvevaSi mxedvelobaSia 
misaRebi `notariatis Sesaxeb~ kanonis me-19 muxlis pirveli punqtis pirveli wina-
dadebis danawesi, romlis mixedviTac, notariusis samuSao adgili misi sanotaro biu-
roa, anu notariuss unda hqondes sanotaro biuro. gamodis, rom es kanonis impe-
ratiuli danawesia. amitom, rogorc wesi, am sanotaro biuroSi (sociumSi) piradad no-
tariusis garda sxva TanamSromelic (TanamSromlebic) aris dasaqmebuli. saqarTvelo-
Si sanotaro biuroebi swored aseTi saxiT muSaobs. Tumca es, ra Tqma unda, ar gamo-
ricxavs imas, rom notariusma yvela sanotaro moqmedeba, konsultacia da kanoniT dad-
genili sxva qmedeba Tavad pirovnulad ganaxorcielos. TumcaRa es, TavisTavad cxa-
dia, Tavad sanotaro moqmedebis xarisxsa da siswrafeze didad aisaxeba. 

7  Frenz N. in: Eylmann H.,Vaasen H.-D., Bundesnotarordnung, Kommentar, 2. Auf., Verlag C. H. Beck, 2004, 
§17 Rn. 6.  

8  aseTive danawess iTvaliswinebs, magaliTad, notariatis Sesaxeb germaniis federaluri 
kanonis 41-e paragrafi, sadac notariusis Tanamdebobrivad daniSnul warmomadgenel-
zea saubari. BNotO § 41. 
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b) sanotaro Rirebulebis definicia 
 

notariusi, rogorc nebismieri araupiratesad mogebaze orientirebuli saqmia-
nobis ganmaxorcielebeli piri, ekonomikur wesrigs emorCileba. es niSnavs, rom sano-
taro biuros garkveuli xarjTaRricxva eqneba, romelic saerTo Rirebulebidan ga-
moiTvleba. Tavis mxriv igi ori ZiriTadi nawilisagan Sedgeba: sazRauri da xarji (ga-
savlebi).9 

gamomdinare iqidan, rom notariuss ar aqvs saxelmwifos mxridan dadgenili xel-
fasi da, amdenad, ar aris garantirebulad anazRaurebadi piri,10 anazRaureba swored 
misi momsaxurebiT mosargeble pirebis mier gaRebuli saxsrebidan finansdeba.11 Sesa-
bamisad, es swored sanotaro moqmedebis SesrulebisTvis gankuTvnili sazRauria, 
romlis legalur definicias `sanotaro moqmedebaTa SesrulebisaTvis sazRauris Se-
saxeb~ kanonis pirveli muxli gansazRvravs. aRniSnuli norma `notariatis Sesaxeb~ ka-
nonis 21-e muxlis pirveli punqtis konstalacias akeTebs da konkretulad im saqmia-
nobaze iZleva miniSnebas, romlidanac sazRauri momdinareobs. es aris 1. uSualod sa-
notaro moqmedeba, agreTve 2. iuridiuli konsultacia da 3. teqnikuri momsaxureba. 
amasTan, niSandoblivia, rom iuridiuli konsultacia da teqnikuri momsaxureba uSu-
alod an eventualurad sanotaro moqmedebis ganxorcielebas unda ukavSirdebodes. 
winaaRmdeg SemTxvevaSi SesaZloa, ekonomikuri samewarmeo saqmianobis kategoriaze 
gvefiqra. bunebrivia, Tuki notariuss daarsebuli aqvs sanotaro biuro, romelic 
sxvadasxva saqmianobas axorcielebs, maT Soris sakonsultaciosa da teqnikurs, rome-
lic dakavSirebuli ar iqneba mis sanotaro saqmianobasTan, maSin es saqmianoba avtoma-
turad amovardeba sanotaro saqmianobis sivrcidan da SeiZleba wminda saxis ekonomi-
kuri, mogebaze orientirebuli qmedebis makvalificirebeli niSnebi miiRos. ar aris 
gamoricxuli, rom qmedebis Sinaarsis mixedviT saqmianobam samewarmeo saqmianobis sa-
xe SeiZinos.12 mokled, notariusis saqmianobis yvela forma, iqneba es iuridiuli kon-
sultacia Tu teqnikuri momsaxureba, aucilebelad dakavSirebuli unda iyos sanota-
ro moqmedebasTan. es kanonebis13 iuridiuli mocemulobaa. 

sanotaro samarTlis specifika SesaZloa imaSic gamovlindes, rom sanotaro 
sazRauris forma da misi miRebis (dadgena-gansazRvris) safuZveli upiratesad saka-
nonmdeblo normebia. amasTan, sayuradReboa, rom notariusis sazRauri sajarosamar-

                                                            
9  Lerch K. in: Arndt H., Kommentar zum Bundesnotarordnung, 6. Auf., Carl Heymanns Verlag, 2008, §17 Rn. 6. 
10  rogorc iTqva, igi ar aris sajaro moxele da, Sesabamisad, ar aqvs saxelmwifos mier 

dadgenili xelfasis miRebis ufleba. 
11  Schippel H., Bundesnotarordnung, Kommentar, 7. neu bearbeitete Auf.,Verlag Franz Vahlen 2000, §17 Rn. 1. 
12  am SemTxvevaSi aucilebeli iqneba samarTlebrivi formis Camoyalibeba. es ki sanotaro 

saqmianobis, garkveulwilad, sajarosamarTlebrivi xasiaTidan gamomdinare, savsebiT 
miuRebeli aRmoCndeboda. ekonomikuri samewarmeo saqmianobis formisa da Sinaarsis 
Taobaze ix. mag.: burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tsu ga-
momc., 2008, 86-88. 

13 `notariatis Sesaxeb~ kanonis 21-e da `sanotaro moqmedebaTa SesrulebisaTvis sazRa-
uris Sesaxeb~ kanonis pirveli muxli. 
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Tlebriv moTxovnaTa kategorias ganekuTvneba,14 rac  mis, rogorc kerZosamarTleb-
rivi moTxovnis uflebad ganxilvas gamoricxavs. 

notariusis Sromis anazRaurebisTvis dawesebuli fasis gadaxda, rac `notaria-
tis Sesaxeb~ kanonis 21-e muxlis pirvelive punqtSi vlindeba, sanotaro qmedebis upi-
robo sasyidlian xasiaTze unda miuTiTebdes. am SemTxvevaSi saubaria imaze, rom sano-
taro moqmedebis ganxorcielebisas notariuss mxarisagan dawesebuli ganakveTis mi-
xedviT sazRauris gadaxdevinebis moTxovnis ara ufleba, aramed movaleoba akisria.15 
es `sanotaro moqmedebaTa SesrulebisaTvis sazRauris Sesaxeb~ kanonis pirveli mux-
lis ganmartebidan gamomdinareobs. mizanSewonilia, rom am muxlis SinaarsSi misi im-
peratiuli xasiaTi iqnes danaxuli, rac sanotaro `mosakrebelisagan~ mxaris gaTavi-
suflebis SesaZleblobas gamoricxavda.16 rac Seexeba Tavad sazRauris odenobas. ama-
ve kanonis me-2 muxlis Sesabamisad, notariusi, garkveuli gamonaklisebis garda, Ta-
vad gansazRvravs sanotaro momsaxurebis tarifebs. es gamonaklisi zustad aris mo-
cemuli kanonis me-2 muxlis pirvelive punqtSi. aRniSnuli danawesis mixedviT, im ga-
rigebisaTvis, romlis namdvilobac uciloblad moiTxovs sanotaro formis dacvas, 
sanotaro qmedebisaTvis gaTvaliswinebuli sazRauri mxolod kanoniT iqneba dadge-
nili.  am TvalsazrisiT, notariussa da mxares Soris sxva odenobaze SeTanxmeba mis ba-
Tilobas gamoiwvevs.17 sxva danarCen SemTxvevaSi, rogorc zemoT aRiniSna, notariusi 
qmedebis finansur SefasebaSi damoukidebelia. amitom sxvadasxva sanotaro biuros 
SesaZlebelia, sxvadasxva tarifi hqondes dawesebuli. Sesabamisad, umetes SemTxveva-
Si momsaxurebis mimRebi sakuTari nebis avtonomiis farglebSi Tavad SearCevda im sa-
notaro biuros, romelTanac igi garigebas daamyarebda.  

notariusisTvis gankuTvnili gadasaxadi, ZiriTadad, garigebis Rirebulebidan 
gamoiTvleba, anu `garigebis sagnis, Sefasebis masStabis gamoTvlili Rirebulebis mi-
xedviT~.18 sazRauris odenobis dadgenisas, bunebrivia, gasaTvaliswinebelia sanota-
ro moqmedebis sirTule, gaweuli iuridiuli konsultaciis simZime, daxarjuli dro 
da a.S. Tumca samosamarTlo praqtikiT19 dadgenilia, rom sazRauri, materialur-Sina-
arsobrivi TvalsazrisiT,  rogorc wesi, garigebis sirTulis, daxarjuli drois an 
gaweuli jafis (Sromis) mixedviT ar unda gamoiTvlebodes.20 swored amitom qarTuli 
kanonmdeblobac iziarebs ganviTarebuli qveynebis midgomas da sazRauri Sesaxeb ka-

                                                            
14  ix. BGH = DNotZ (1990), 314, 315. 
15  ix. mag.: Frenz N., in: Eylmann H.,Vaasen H.-D., Bundesnotarordnung, Kommentar, 2004, §17 Rn. 5 ff. am 

mxriv idea sanotaro anazRaurebis moTxovnis valdebulebisa erTgvarovani unda iyos 
rogorc qarTul, ise mravali evropuli qveynis sanotaro samarTalSi (germania, 
avstria, safrangeTi). 

16 am mxriv, notariusis sajarosamarTlebrivi qmedebis xasiaTidan gamomdinare, gamoric-
xuli iqneboda saxelmwifosTvis sanotaro qmedebis ganxorcielebisaTvis gankuTvni-
li gadasaxadis gadaxdisagan `Tavis arideba~. 

17  Lerch K. in: Arndt H., Kommentar zum Bundesnotarordnung, 2008, §17 Rn. 49. 
18  Lerch K. in: Arndt H., Kommentar zum Bundesnotarordnung, 2008, §17 Rn. 7. 
19  samwuxarod, am sakiTxebTan dakavSirebiT ar arsebobs qarTuli sasamarTlo praqtika, 

amitom sazomad da magaliTad kvlav germanuli doqtrina iqneba moyvanili. 
20  OLG Düsseldorf = DNotZ (1991), 411.  
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nonis me-2 muxlis me-5 punqtSi aRniSnavs, rom im sanotaro moqmedebisaTvis, romlis-
Tvisac sazRauri dadgenilia am kanoniT, gadaxdevineba unda moxdes mxolod am kano-
niT dawesebuli odenobis mixedviT. Sesabamisad, amave muxlis me-4 punqti gamoiyeneba 
mxolod im SemTxvevaSi, rodesac  gamoiricxeba me-5 punqtis pirveli winadadebis da-
nawesi. swored am viTarebaSi anazRaurebis minimalur da maqsimalur odenobas, sano-
taro moqmedebis sirTulis, iuridiul konsultaciaze gaweuli jafis, teqnikuri sa-
muSaosa da daxarjuli drois gaTvaliswinebiT, Tavad notariusi gansazRvravs. 

 
g) sanotaro sazRaurisagan gaTavisufleba, SeRavaTis  

daweseba an ganawilvadeba 
 

qarTuli sanotaro samarTali, notariusis mier gaweuli momsaxurebis gadaxdevi-
nebis savaldebuloobis TvalsazrisiT, sakmaod mkacria. SeiZleba iTqvas, rom moqmedi 
kanonmdebloba ar icnobs mxaris21 sazRaurisagan22 srulad an nawilobriv gaTavisuf-
lebas, SeRavaTis dawesebas an sazRauris gadaxdis ganawilvadebas. es sazRauris Sesaxeb 
kanonis Sefasebidan gamomdinareobs, gansxvavebiT, magaliTad, germanuli sanotaro sa-
marTlisagan, sadac es ukanaskneli sakiTxi sxvagvarad aris gadawyvetili. kerZod, `no-
tariusTa anazRaurebis Sesaxeb~ germaniis federalur kanonSi pirdapir aris miTiTe-
buli da konkretulad CamoTvlili gamonaklisebi da is  SeRavaTebi, romlebic SesaZ-
loa notariusma mxares sazRauris gadaxdasTan dakavSirebiT dauwesos.23 ufro metic, 
germanuli samarTali zogierT SemTxvevaSi notariuss saSualebas aZlevs, arsebuli 
Cveulebebisa da tradiciebis safuZvelze, Tavad miiRos gadawyvetileba sanotaro 
sazRaurisagan mxaris gaTavisuflebis an SeRavaTiani reJimis dawesebis Taobaze.24 ub-
ralod, es gadawyvetileba notariusTa palatasTan25 unda iyos SeTanxmebuli.26 

aRsaniSnavia is garemoeba, rom kanoniT dadgenil sanotaro qmedebis anazRaure-
basa da mis odenobasTan dakavSirebiT notariusebs Soris mZafri kerZosamarTlebri-
vi konkurencia ar unda arsebobdes. es notariusis, rogorc, garkveulwilad, sajaro-
samarTlebrivi funqciis ganmaxorcielebeli piris, principia. Tumca moqmedi qarTu-
li samarTali uSvebs maT Soris sabazro principebze dafuZnebul konkurenciis Se-
saZleblobas. konkurenciis gareSea kanoniT dadgenili is zustad gansazRvruli 
odenoba sazRaurisa, romelic zustad aris gawerili. rac Seexeba sxva danarCen Sem-
Txvevebs, es notariusis kerZo avtonomiis farglebSi gadasawyveti sakiTxia. maSasa-
dame, SeiZleba am mxriv sami donis gamoyofa: 1. rodesac garigebis namdvilobisaTvis 
aucilebelia notariusis CarTva am procesSi da sazRauri kanonmdeblobiT zustad 

                                                            
21  mxareSi klienti unda moiazrebodes, anu piri, vinc sanotaro momsaxurebiT sargeb-

lobs. am naSromSi sityva mxare da klienti Tanabari mniSvnelobis terminebi iqneba. 
Sesabamisad, orive erTnairi SinaarsiT iqneba gamoyenebuli. 

22  SeiZleba iTqvas, mosakreblisagan. 
23  Frenz N. in: Eylmann H.,Vaasen H.-D., Bundesnotarordnung, Kommentar, 2004, §17 Rn. 8 ff. 
24  Lerch K. in: Arndt Hü., Kommentar zum Bundesnotarordnung, 2008, §17 Rn. 66-68. 
25  Notarkammer. 
26   Schippel H., Bundesnotarordnung, Kommentar, 2000, §17 Rn. 28. 
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aris dadgenili (aq konkurencia gamoiricxeba); 2. rodesac saqme exeba iseT sanotaro 
moqmedebas, romlisTvisac kanoni ar awesebs dadgenil tarifs, anu notariuss garige-
bis sirTulis, gaweuli iuridiuli konsultaciis, gaxarjuli drois mixedviT SeuZ-
lia piradad mourigdes mxares anazRaurebasTan dakavSirebiT (am SemTxvevaSi, Tavis-
Tavad cxadia, kerZosamarTlebrivi konkurencia saxeze iqneba) da 3. rodesac sazRau-
ris maqsimaluri zRvari dawesebulia, xolo minimaluri ara. Sesabamisad, notariuss 
SeuZlia am maqsimumis farglebSi lavireba, rac aseve sanotaro bazarze garkveul 
konkurencias iwvevs.27 

 
IV. sanotaro Semosavlebi 

 
1. sazRauri, rogorc Semosavlis gamoTvlis ZiriTadi principi 

 
`notariatis Sesaxeb~ kanonis 21-e muxlis me-2 punqti notariusis saqmianobidan 

miRebul Semosavalsa da mis gamoTvlas exeba. me-2 punqtis pirveli winadadeba, upir-
veles yovlisa, yuradRebas notariusis samsaxurebrivi, profesiuli saqmianobidan 
miRebul Semosavalze amaxvilebs. aRniSnuli normis mixedviT, sanotaro Semosavlis 
ZiriTadi sazomi da `mogebis~ gamoTvlis qvakuTxedi kvlav notariusis  mier gaweuli 
momsaxurebis sazRauria. sanotaro saqmianobas, rogorc nebismier ekonomikuri xasia-
Tis saqmianobas, SemosavalTan erTad gasavali axlavs Tan. Sesabamisad, sanotaro biu-
ros movlisa da Senaxvis, kanoniT dadgenili gadasaxadisa da sxva savaldebulo gasav-
lis Semdeg notariusis wminda mogeba gamoiTvleba. amas kanoni notariusis Semosa-
vals uwodebs. xarjTaRricxvac da `amonagebis~ gamoTvlac zemoT mocemuli kriteri-
umebis mixedviT gamoiTvleba. magaliTad, klientma mimarTa notariuss garkveuli 
momsaxurebis (sanotaro moqmedebis) Sesasruleblad da notariusma misgan garkveuli 
sazRauri miiRo. yvela kanoniT dadgenili da sxva savaldebulo gadasaxadis gadaxdis 
Semdeg, aseve, sanotaro biuros Senaxvis xarjebis gaRebis Semdeg nameti Tanxa notari-
usis aqtivSi iwereba, rac mis Semosavals Seadgens. igi notariuss ekuTvnis. Tumca fi-
nansuri saxsrebis akumulirebis SesaZlebloba, TavisTavad cxadia, akrZaluli ar 
aris da notarius ufleba eZleva, saqmianobidan Semosuli aqtivi mis sanotaro biu-
ros moaxmaros. amiT, iseve rogorc es nebismieri ekonomikuri (samewarmeo) subieqtis 
marTvisas moxdeboda, notariusi materialur bufers28 Seqmnida, saidanac misi sano-
taro biuros ufro efeqturi saqmianobisaTvis materialuri saxsrebis akomodirebas 

                                                            
27  amis saukeTeso magaliTad gamodgeboda `sanotaro moqmedebaTa SesrulebisaTvis saz-

Rauris Sesaxeb~ kanonis me-18 muxlis me-2 punqtis (pirvel punqtTan erTobliobaSi) 
mocemuloba, romlis mixedviTac, samewarmeo iuridiul pirTan (mis saregistraciod 
warsadgen sadamfuZneblo dokumentaciis, wesdebaSi cvlilebis, wilis gasxvisebis da 
a.S.) dakavSirebuli sanotaro moqmedebis sazRauris maqsimaluri odenoba 1000 lars 
Seadgens. Sesabamisad, notariusTa Soris konkurencia swored am 1000 laris farglebSi 
warmoebs. minimaluri zRvari dadgenili ar aris. 

28  finansur-materialuri buferuli zonis Sesaxeb kapitalur sazogadoebaSi ix.: Hüffer 
U., AktG, 2008, §150 Rn. 2 ff. 
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SeZlebda. marTalia, notariusi ar aris mewarme subieqti29 da misi saqmianobac formi-
sa da Sinaarsis mixedviT ar ganekuTvneba samewarmeo saqmianobis kategorias, Tumca es 
ar gamoricxavs imas, rom igi finansur-materialuri RonisZiebebis ganxorcielebisas 
iyenebdes mewarme subieqtisaTvis maxasiaTebel marTvis principebs. am SemTxvevaSi no-
tariusi SesaZloa, emorCilebodes da mis saqmianobaSi nergavdes amgvar principebs, 
Tuki es ukanaskneli misi saqmianobis warmatebis mopovebis sawindari gaxdeba. mokled, 
is, rom notariusi garkveulwilad sajarosamarTlebrivi funqciis ganmaxorcielebe-
li subieqtia da ara mewarmis samarTlebrivi forma, ar niSnavs mis saqmianobaSi kor-
poraciul qmedebaTa gamoyenebis dauSveblobas. xSir SemTxvevaSi mravali ssip, saja-
ro funqciis ganmaxorcielebeli subieqti da zogjer saxelmwifoc ki korporaciuli 
danawesebisa da arsebuli (TviTregulirebadi) normebis mixedviT moqmedebs. Tanamed-
rove globalur epoqaSi, sadac multinacionaluri da transnacionaluri korpora-
ciuli warmonaqmnebi msoflio ekonomikis klimats qmnian, gasakviri ar aris, rom sa-
xelmwifomac ki misi funqciebisa da amocanebis ganxorcielebis procesSi moqnili 
korporaciuli principebis Sesabamisad imoqmedos. 

 
2. sxva finansuri Senatanebi 

 
21-e muxlis me-2 punqtis bolo winadadeba aRniSnuli debulebis yvelaze ufro 

zogadi xasiaTis normad SeiZleba miviCnioT. masSi naTqvamia, rom notariusis Semosa-
vals SesaZloa sxva finansuri Senatanebi miekuTvnebodes ise, rom Tavad am finansuri 
Senatanebis legaluri definicia kanonSi mocemuli ar aris. swored es iwvevs garkve-
ul gaugebrobasa da am normis farTo ganmartebas moiTxovs.  

zogadad, Senatanebis cnebis gansazRvrisaTvis SesaZlebelia moyvanil iqnes Sena-
tanis ekonomikur-samarTlebrivi gageba. Senatanis legaluri definicia, upiratesad, 
mocemulia `mewarmeTa Sesaxeb~ kanonSi. kerZod, me-3 muxlis me-5 punqtiT dadgenilia, 
rom ekonomikuri (samewarmeo) saqmianobis ganxorcielebis procesSi (rogorc misi 
dawyebis, ise nebismier Semdgom stadiaze) SesaZlebelia ganxorcielebul iqnes gar-
kveuli Senatanebi, romelic am ukanasknelisaTvis iqneba gankuTvnili. moqmedi kanon-
mdebloba materialur da aramaterialur qonebriv Senatanebze,30 aseve, momsaxurebis 
gawevasa da samuSaos Sesrulebaze amaxvilebs yuradRebas.31 TiToeul maTgans garkve-
uli ekonomikuri Rirebuleba gaaCnia, riTic am ukanasknelis materialur-qonebrivi 

                                                            
29  ix. Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, III gamoc., 2002, 8. 
30  fuladi da arafuladi Senatanebis Sesaxeb mag.: Kraft A. in: Kölner Kommenatr zum AktG, 1988, 

§27 Rn. 3 ff; MünchKommAktG/Pentz, 2008, §27 Rn. 4 ff; qarTulad: burduli i., saaqcio 
samarTlis safuZvlebi, 2010, 193 da momdevnoni. 

31  Setanaunariani obieqtebis pozitiuri da negatiuri principis Sesaxeb, romelic 1977 
wels miRebuli evropis kavSiris me-2 sakorporacio-samarTlebrivi direqtividan ga-
momdinareobs (Richtlinie 77/91/EWG von dem 13.12.1976, ABl. Nr. L. 26 v. 31.1.1977; vrclad am 
direqtivis Sesaxeb:  Drinkuth H., Die Kapitalrichtlinie – Mindest- oder Höchstnorm? Verlag Otto 
Schmidt, Köln 1998, 11 ff; qarTulad: juReli g., kapitalis dacva saaqcio sazogadoebaSi, 
Tb., 2010, 21 da momdevnoni). 
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Sefaseba da misi gamoTvla iqneba SesaZlebeli. Sesabamisad, sanotaro kanonmdeblobis 
aRniSnuli muxlis ganmartebiTac SenatanebSi yovelgvari materialuri da aramate-
rialuri qonebrivi sikeTe unda warmovidginoT. TumcaRa gaugebrobas ori momenti 
iwvevs: 1. es aris sityvebi sxva finansuri da 2. notariusis Semosavals SeiZleba Sead-
gendes. pirvel SemTxvevaSi gansamartavi iqneba aseve finansuri. ras niSnavs saerTod 
finansuri da xom ar igivdeba igi Senatanis qonebriv-materialur definiciasTan?! 
sityva finansuri ekonomikuri samarTlis kategoriaa. igi ze-cnebaSi — qonebrivi — un-
da moiazrebodes. Sesabamisad, `notariatis Sesaxeb~ kanonmdebloba qonebrivis, ro-
gorc legaluri definiciis, qvecnebad unda gamoiyenebodes, anu finansuri materia-
lur-qonebrivis Semadgeneli, magram ufro dakonkretebuli nawilia. maSasadame, ka-
nonmdeblis neba is unda iyos, rom sanotaro samarTalSi gansazRvrul sxva finansur 
SenatanebSi mxolod pozitiuri principis mixedviT dadgenili Senatani moiazreba. es, 
Tavis mxriv, unda gamoricxavdes Senatanad samuSaos Sesrulebasa da momsaxurebis ga-
wevis ekonomikur (Tumca negatiur) kategoriebs. kanonmdebels Senatanis materialu-
ri kategoriis dakonkreteba rom ar sdomoda, kanonis teqstSi sxva finansur Senata-
nebs ar ixmarda. amasTan aucilebelia, davukvirdeT amave muxlis me-2 punqtis pirve-
li winadadebis dasawyiss, sadac yuradReba gamaxvilebulia Tanxaze, anu finansur 
obieqtze. cxadia, TanxaSi finansuri saSualebebi unda moiazrebodes. aRniSnuli nor-
mis sxvagvari ganmartebis alternativa am SemTxvevaSi saxeze ar unda iyos. aqedan ga-
momdinare, me-2 punqtis meore winadadebaSic yuradReba swored Tanxobriv, Tumca 
sxvagvar finansur Senatanebze unda gamaxvildes. 

meore sakiTxi sxva finansuri Senatanebis (kanonis teqstis mixedviT) notariusis 
Semosavlad ganxilvas exeba. rogorc wesi, ekonomikur samarTalSi qonebrivi Tu ara-
materialuri qonebrivi Senatanebi Semdgomi Semosavlis miRebis winapirobaa da ara 
piriqiT. am SemTxvevaSi saqmianobis rentabelobis safuZveli SesaZloa garkveuli Se-
natanebis ganxorcieleba gaxdes.32 Tumca `notariatis Sesaxeb~ kanonis sityvasityvi-
Ti mocemuloba sawinaaRmdegos metyvelebs. aq naTqvamia, rom notariusis Semosavals 
SesaZloa sxva finansuri Senatanebi warmoadgendes, anu kanonmdebloba am SemTxvevaSi 
yuradRebas ara finansuri Senatanebis Sedegad SesaZlo Semosavalze, aramed apriori 
am Senatanebis Semosavlad ganxilvaze amaxvilebs. es ki gaugebrobas iwvevs. mniSvne-
lovania aseve imis aRniSvna, rom finansuri Senatanis unarianobis gansazRvrisaTvis 
saWiroa misi mimoqcevadoba, anu samarTlebrivi brunvaunarianoba.33 winaaRmdeg Sem-
TxvevaSi misi ganxilva Setanaunarian kategoriad safuZvels moklebuli iqneba. mok-
led, finansuri Senatani SesaZloa gaxdes saqmianobis samomavlo Semosavlis wyaro da 
ara piriqiT. amasTan yuradsaRebia TviT am finansuri Senatanebis Sedgenis samar-
Tlebrivi forma. 21-e muxlis me-2 punqtis bolo winadadebis mixedviT, nebadarTulia 
nebismieri finansuri Senatanis ganxorcieleba, romelic saqarTvelos kanonmdeblo-

                                                            
32  amis saukeTeso magaliTad kapitaluri tipis sazogadoebaTa samarTali gamodgeboda, 

sadac Senatanebis ganxorcieleba am samarTlebrivi formis arCevisa da saqmianobis 
rentabelobis ZiriTadi winapirobaa. 

33  jibuti m., yoranaSvili q., `fasiani qaRaldebis bazris Sesaxeb~ kanonis komentari, Tb., 
2004, 47. 
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biT dasaSvebia da akrZaluli ar aris. Sesabamisad, normis konstruqciac ZiriTad aq-
cents Senatanis marTlzomier da zogad xasiaTze akeTebs. Tumca, rodesac saubaria 
samarTlebriv formaze, gasaTvaliswinebelia, rom aseTi xelSekruleba34 mewarmis iu-
ridiul arqiteqturaSi verafriT moeqceva. am SemTxvevaSi, finansuri Senatanis gan-
xorcielebis xelSekruleba rom  dadebuliyo, maSin saxeze aucileblad mewarmis sa-
marTlebrivi forma gveqneboda, rac, TavisTavad cxadia, sanotaro saqmianobas gamo-
ricxavda. erTaderTi SesaZlebloba, romelic am iuridiul fabulas daamkvidrebda, 

amxanagobis xelSekruleba iqneboda. aq kargad gamodgeboda aSS-is Partnership-is samar-
Tlebrivi forma.35 yvelaze kargad es `notariatis Sesaxeb~ kanonis me-19 muxlis me-2 
punqtSi vlindeba, sadac saubaria, rom or an met notariuss SesaZloa hqondes saerTo 
sanotaro biuro da maT Soris ufleba-movaleobebi, aseve, urTierTdamokidebuleba 
maTsa da sanotaro biuros Soris maT Soris dadebuli xelSekrulebiT ganisazRvreba. 
xelSekruleba formaTavisufalia da igi swored finansur-materialur sakiTxebs Se-
iZleba exebodes. is, razec es muxli gansakuTrebul yuradRebas amaxvilebs, aris pi-
radi pasuxismgeblobis sakiTxi. es ukanaskneli ar SeiZleba mowesrigdes saxelSekru-
lebo Tavisuflebis farglebSi, radgan TiToeuli notariusi sanotaro moqmedebas 
axorcielebs sakuTari saxeliT, xolo samsaxurebrivi saqmianobidan warmoSobili zi-
anisaTvis dgeba misi personaluri individualuri pasuxismgeblobis sakiTxi. mokled, 
aseTi garesamarTlebrivi pasuxismgeblobis sakiTxi ar SeiZleba xelSekrulebiT mo-
wesrigdes. TumcaRa kanonis mocemulobiT, Sida urTierToba (Tundac pasuxismgeblo-
basTan mimarTebiT) SesaZloa SeTanxmebiT daregulirdes.36 sxva sityviT, erToblivi 
saqmianobis kuTxiT, or an ramdenime notariuss Soris SesaZlebelia kidec gaformdes 
amgvari saxis samoqalaqo xelSekruleba,37 romelic garkveuli Senatanebis gaerTiane-
bis Sedegad Camoyalibebuli warmonaqmni iqneba. Sesabamisad, aRniSnuli (finansuri) 
Senatanebi swored maTi saqmianobis warmatebis mopovebis sawindari SeiZleba gaxdes 
(magaliTad, kargi sanotaro ofisi, Tanamedrove teqnikuri Tu sxva saSualebebi, rek-
lamireba, maRalanazRaurebadi dasaqmebuli personalis ganswavluloba, romelic mom-
saxurebis doneze da, Sesabamisad, fasze iqoniebda gavlenas da a.S.). rac Seexeba Semosav-
lisa da `amonagebis~ gamoTvlis konkretul wess (romelic kanoniT dadgenil wess ga-
navrcobda), igi Sida urTierTobis dasadgeni iqneboda. maSasadame, finansuri Senatane-

                                                            
34  Senatanis ganxorcieleba Cveulebriv samoqalaqosamarTlebriv garigebad ganixileba 

(samewarmeo sazogadoebaSi Senatanis ganxorcielebis samarTlebrivi bunebis Taobaze 
ix.: burduli i., saaqcio samarTlis safuZvlebi, 2010, 178 da momdevnoni; amxanagur sa-
zogadoebebSi ix.: Grunewald B., Gesellschaftsrecht, 7. Auf., Mohr Siebeck, 2008, 11 ff., 99, 163, 182 
ff.; Hueck G., Windbichler C., Gesellschaftsrecht, 21. Auf., C. H. Beck,  2008, 58 f., 170 f.). 

35  am formis (am SemTxvevaSi saubaria mxolod GP da ara LP) iuridiuli bunebis Sesaxeb ix.: 
Kleinberger D., Agency, Partnerships, and LLCs, Aspen Publishers, 2002, 193-212; Gevurtz F., Corporation 
Law, West Group, 2000, 2. 

36  es situacia gansakuTrebiT kargad warmoaCens germanuli partnioruli sazogadoebis 
dadebiT mxares am sakiTxTan mimarTebiT. 

37  mag. Camoyalibdeboda e.w. Joint Venture, romelic Sida sazogadoebis nairsaxeobas war-
moadgens. Sida da gare sazogadoebis diferencirebis Taobaze ix.: burduli i., saaqcio 
samarTlis safuZvlebi, 2010, 122-124. 
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bis dros ZiriTadi yuradReba xelSekrulebis dadebis Sedegad Camoyalibebul sociums 
mieqceoda, romelic ramdenime piris (notariusis) gaerTianebad warmodgeboda.38 erTa-
derT SesaZleblobad, rodesac saxeze ar iqneboda notariusTa `gaerTianeba~ da sauba-
ri mxolod erTi romelime konkretuli notariusisaTvis finansuri Senatanis ganxor-

cielebaze iqneboda, SesaZloa ganxiluliyo e.w. stille Gesellschaft-is39 iuridiuli kon-
struqcia, TumcaRa, gamomdinare iqidan, rom am dros Senatanis adresati mxolod me-
warme subieqti40 unda iyos, aseTi samarTlebrivi konstalacia dauSvebelia. am SemTxve-
vaSi erTaderT gamosavlad kvlav amxanagobis xelSekruleba darCeboda.  

 
 V. daskvna 

 
miuxedavad notariusis sajarosamarTlebrivi funqciisa, finansuri Senatanebis 

ganxorcielebis SesaZleblobas kanoni misTvisac iTvaliswinebs. finansuri Senatani 
Setanaunariani sagnis pozitiuri gansazRvris principidan gamomdinareobs, rac samu-
Saos Sesrulebas da momsaxurebis gawevas imTaviTve gamoricxavs. finansuri Senatani 
apriori ar SeiZleba Seadgendes notariusis Semosavals. igi mxolod am Semosavlis 
wyaro da mastimulirebeli faqtori SeiZleba iyos. meore SemTxveva, rasac kanoni iT-
valiswinebs, normis pirdapiri ganmarteba iqneba. kerZod, finansuri Senatanebis gan-
xorcielebis Sedegad notariuss, bunebrivia, SeiZleba sxva Semosavalic hqondes. no-

                                                            
38  es sakiTxi SesaZloa Sedarebul iqnes 1995 wels germaniaSi calke gamoyofil samarT-

lebriv formasTan — partniorul sazogadoebasTan (Partnerschaftsgesellschaft), romelic 
mxolod Tavisufali profesiis pirTaTvis aris gankuTvnili. ix.: Eisenhardt U., Gesell-
schaftsrecht, 13. Auf., C. H. Beck, 2007,  202 ff. 

39  es konstruqcia pirdapir iTargmneba rogorc `arasolidaruli sazogadoeba~. aseT 
samarTlebriv formas `mewarmeTa Sesaxeb~ kanoni ar icnobs. arasolidaruli sazo-
gadoeba niSnavs sazogadoebas, romlis drosac piri, rogorc wesi, qonebrivad (finan-
suri SenataniT) monawileobs sxva piris, `mflobelis” (magram aucileblad mewarmis) 
samewarmeo saqmianobaSi ise, rom pasuxismgebeli ar aris sawarmos valdebulebisaTvis 
kreditorebis winaSe. igi ubralod axorcielebs qonebrivi saxis `daxmarebas~ mewarme 
subieqtis mimarT, monawileobs mogebis miRebaSi, misi konfidencialoba daculia da ar 
aqvs sawarmos marTvaSi monawileobis ufleba. sawarmos saqmianobas mxolod sawarmos 
mflobeli ganagebs. e.w. Stiller-s aqvs informaciis miRebisa da kontrolis ufleba. aseTi 
sazogadoebis `prototipi~ SeiZleba qarTul samoqalaqo kodeqsSic davinaxoT (sa-
qarTvelos samoqalaqo kodeqsis (SemdgomSi — ssk) mux. 930-941. Tumca, ra Tqma unda, 
arasolidaruli sazogadoebis momwesrigebeli normebis identuri igi namdvilad ar 
iqneba). Tavis mxriv, ssk-Si erToblivi saqmianobis, anu amxanagobis momwesrigebeli 
normebi, germaniis samoqalaqo kodeqsis (SemdgomSi — gsk-is) 705-e (da misi momdevno) 
paragrafis recefciis Sedegad damkvidrda. Tumca germaniaSi arasolidarul sazoga-
doebasTan mimarTebiT subsidiurad gamoiyeneba gsk-is Sesabamisi normebi. am sakiT-
xebTan dakavSirebiT ix.: Güroff G. in: Glanegger P., Güroff G., Nieder J., Peuker M., Russ W., Stuhl-
fehlner U., Handelsgesetzbuch, Heidelberger Kommentar, 4. Auf., Verlag C.F. Müller, Heidelberg, 1996, 
550-552; aseve: Sprau H. in: Palandt O. (Hrsg.), Bürgerliches Gesetzbuch, Kommentar, 62. neubearbeitete 
Auf., Verlag C.H.Beck, München, 2003, 1079-1089.   

40  Tumca SesaZloa, hqondes mniSvneloba, Tu romel samarTlebriv formas — amxanagurs 
Tu kapitalurs exeba saqme. 
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tariuss veravin aukrZalavs monawileoba miiRos sxva ekonomikur (garda sanotaro) 
saqmianobaSi. am SemTxvevaSi mxedvelobaSi miiReba notariusi, rogorc ekonomikuri 
saqmianobis pasiuri monawile. magaliTad, Tavisuflad aris SesaZlebeli, rom nota-
riusma mewarme an arasamewarmeo iuridiul pirSi an sxva gaerTianebaSi partniorad an 
wevrad miiRos monawileoba. mis mier ganxorcielebulma Senatanma ki mas Semosavali 
moutanos. bunebrivia, aseT uflebas notariuss veravin waarTmevs. Sesabamisad, 21-e 
muxlis me-2 punqtis bolo winadadebaSi amgvari Sinaarsic SeiZleba davinaxoT. es ki 
aRniSnuli normis zogadi ganmartebis (ar ewinaaRmdegeba saqarTvelos kanonmdeblo-
bas)  SesaZleblobas  daamkvidrebda. 

    
    
    

 



qeTevan iremaSvili
∗  

 
 
 

janmrTelobis dazRvevis samarTlebrivi  

regulirebis Taviseburebani 

 
1. Sesavali 

 
Tanamedrove pirobebSi janmrTelobis dazRveva adamianebis yoveldRiuri cxov-

rebis ganuyofeli nawilia. misi mometebuli mniSvneloba ganpirobebulia garkveuli 
socialuri da ekonomikuri faqtorebis arsebobiT, romlebic mWidrodaa dakavSire-
buli damzRvevis pirad interesebTan. janmrTeloba adamianisaTvis dacvis erT-erTi 
umniSvnelovanesi obieqtia.1  Sesabamisad, janmrTelobis dazRvevac, rogorc misi uz-
runvelyofis efeqturi saSualeba, gansakuTrebul datvirTvas iZens.  

teqnologiuri miRwevebisa da samedicino momsaxurebis meTodebis daxvewis para-
lelurad izrdeba samedicino momsaxurebis Rirebuleba.2 janmrTelobis dazRveva, ro-
gorc samedicino momsaxurebis xarjebis anazRaurebis efeqturi meqanizmi, am kuTxiT 
udavod mniSvnelovan rols asrulebs. amasTanave, gasaTvaliswinebelia is Tavisebure-
bebi, rac janmrTelobis dazRvevis calkeul saxes axasiaTebs da ris mixedviTac dam-
zRvevis interesebis dacva gansxvavebulad xorcieldeba.  

winamdebare statia miznad isaxavs janmrTelobis dazRvevis samarTlebrivi regu-
lirebis Taviseburebebis analizs.  

statiis pirveli Tavi eTmoba janmrTelobis dazRvevis cnebisa da dazRvevis erTi-
an sistemaSi misi adgilis gansazRvris sakiTxs. aRniSnul nawilSi ganxilulia dazRve-
vis klasifikaciis kriteriumebi da janmrTelobis dazRvevis, rogorc dazRvevis damo-
ukidebeli rgolis, ZiriTadi Taviseburebani.   

statiis meore Tavi janmrTelobis dazRvevis saxeebis gamijvnas eTmoba. mocemul na-
wilSi ganxilulia janmrTelobis dazRvevaSi saxelmwifos monawileobisa da dasaqmebaze 
dafuZnebuli janmrTelobis dazRvevis samarTlebrivi regulirebis Taviseburebani.  

statiis mesame TavSi gamokvleulia janmrTelobis dazRvevis xelSekrulebasTan 
dakavSirebuli problemuri sakiTxebi. statiis am nawilSi gaanalizebulia janmrTelo-
bis dazRvevis xelSekrulebis samarTlebrivi buneba, mxareTa ufleba-movaleobebis Si-
naarsi. calkea ganxiluli damzRvevis uflebrivi dacvis garantiebi janmrTelobis 
dazRvevis xelSekrulebaSi.  

statiaSi ganxorcielebuli kvleva efuZneba saqarTvelosa da amerikis SeerTebu-
li Statebis iuridiul doqtrinasa da sadazRvevo praqtikis magaliTebs. gamoyenebu-

                                                            
∗  Tsu-is iuridiuli fakultetis doqtoranti, mowveuli leqtori.  
1  Nomi Y., Medical Liability in Japanese Law, Modern Trends in Tort Law, Editor Hondius  E., Kluwer Law 

International, 1999, 29. 
2  Jerry R., Richmond D., Understanding Insurance Law, 4th Edition, LexisNexis, 2007, 494.  
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lia samecniero kvlevis meTodebi: analogia, induqcia da deduqcia, Sedareba. SemoTa-
vazebul daskvnebTan erTad statia wamoWris araerT problemur kiTxvas, romelic, 
Tavis mxriv, kvlevis damoukidebeli sagania.  

 
2. janmrTelobis dazRvevis cneba da adgili dazRvevis erTian sistemaSi 
 

2. 1. dazRvevis klasifikaciis kriteriumebi 
 

janmrTelobis dazRveva faravs damzRvevis janmrTelobasTan dakavSirebiT gawe-
uli samedicino momsaxurebis xarjebs. aRniSnuli instituti Tanamedrove pirobebSi 
farTod gamoiyeneba da gansakuTrebuli aqtualobiT gamoirCeva dazRvevis sxva saxe-
ebisagan. janmrTelobis dazRvevis Sinaarsis srulyofili analizi dazRvevis erTian 
sistemaSi misi adgilis gansazRvriT unda daiwyos. amisaTvis mizanSewonilia dazRve-
vis klasifikaciis kriteriumebis mimoxilva.  

samecniero literaturaSi dazRvevis klasifikaciis sxvadasxva kriteriums gamo-
yofen. dazRvevis calkeul saxeebad gamijvnis klasikuri meTodia obieqtis (riskis 
saxeobis) mixedviT dayofa. am TvalsazrisiT ganasxvaveben pirad, qonebisa da pasuxis-
mgeblobis dazRvevas.3 janmrTelobis dazRveva piradi dazRvevis saxea, radgan moce-
mul SemTxvevaSi dazRvevis  obieqtia dazRveulis janmrTeloba da, Sesabamisad, sa-
dazRvevo interesi mWidrod aris dakavSirebuli damzRvevis pirovnebasTan.4  

dazRvevis klasifikaciis erT-erTi kriteriumi mzRvevelis tipis gansazRvraa. am 
niSniT ganasxvaveben saxelmwifo da kerZo dazRvevas.5 erT SemTxvevaSi mzRvevelis sa-
xiT gamodis saxelmwifo, xolo meore SemTxvevaSi — sadazRvevo kompania. janmrTelo-
bis dazRveva orive SemTxvevaSi dasaSvebia im Taviseburebebis gaTvaliswinebiT, rac Ti-
Toeuls axasiaTebs. janmrTelobis dazRvevaSi saxelmwifos monawileobis farglebi 
ganisazRvreba TiToeuli saxelmwifos ekonomikuri da socialuri politikis priori-
tetebis mixedviT. dazRvevis saxeebs Soris janmrTelobis dazRveva yvelaze met yu-
radRebas iqcevs saxelmwifos mxridan. Tavis mxriv, mzRvevelsa da damzRvevs Soris da-
debuli janmrTelobis dazRvevis xelSekruleba kerZo samarTlis principebs emyareba.   

cnobilia dazRvevis klasifikacia marketingis tipis mixedviT. am mxriv erTma-
neTs emijneba individualuri da e.w. `korporaciuli~ dazRveva. pirveli iTvaliswi-
nebs calkeuli subieqtebisaTvis individualuri sadazRvevo dafarvis SerCevas, xo-
lo meore — erTi da imave standartuli sadazRvevo polisis gacemas adamianTa calke-
ul jgufebze, rogorc erT subieqtze.6 janmrTelobis dazRveva xorcieldeba ro-
gorc erT, ise meore SemTxvevaSi. korporaciuli dazRveva metwilad gamoiyeneba da-
saqmebulTa janmrTelobis dazRvevis dros.  

                                                            
3  Jerry R., Richmond D., Understanding Insurance Law, 4th Edition, LexisNexis, 2007, 29. 
4  zoiZe b., niniZe T., Sengelia r., Wanturia l., xecuriani j. (red.), samoqalaqo kodeqsis 

komentari, wigni IV, tomi II, 2001, 167.  
5  Jerry R., Richmond D., Understanding Insurance Law, 4th Edition, LexisNexis, 2007, 50. 
6  iqve, 54. 



 
 

 
q. iremaSvili,   janmrTelobis dazRvevis samarTlebrivi regulirebis Taviseburebani 

 

 48 

dazRvevis saxeebad dayofis kidev erTi kriteriumia dazRveulis interesis mata-
rebeli subieqtis gansazRvra. Sesabamisad, imisda mixedviT, Tu visi interesia upira-
tesad daculi dazRvevis xelSekrulebiT, ganasxvaveben pirveli pirisa da mesame pi-
ris dazRvevas. pirvel SemTxvevaSi (magaliTad, qonebis dazRvevis dros) ziani adgeba 
uSualod damzRvevs, xolo mesame piris dazRvevisas (pasuxismgeblobis dazRvevis 
SemTxvevaSi) ziani adgeba rogorc damzRvevs, ise — mesame pirs. vinaidan `pirdapiri~ 
ziani adgeba mesame pirs da ara damzRvevs, miiCneva, rom aseT dros xelSekrulebiT 
xdeba upiratesad mesame pirTa interesebis dacva.7  

pasuxismgeblobis dazRvevis garda dazRvevis yvela sxva saxe pirveli piris 
dazRvevas miekuTvneba. mesame piris dazRveva unda ganvasxvaoT mesame piris sasargeb-
lod dadebuli xelSekrulebisagan. magaliTad: sicocxlis dazRvevis SemTxvevaSi 
damzRvevi asaxelebs beneficiars. marTalia, sargeblis mimRebi aseT SemTxvevaSi mesa-
me piria, magram radgan pirdapir zians ganicdis damzRvevi (misi sicocxle ikargeba), 
miiCneva, rom sicocxlis dazRveva pirveli piris dazRvevis kategorias miekuTvneba. 
janmrTelobis dazRvevac msgavsia. xSirad sadazRvevo kompania samedicino momsaxu-
rebis xarjebs pirdapir unazRaurebs samedicino dawesebulebas da ara damzRvevs. mo-
cemul SemTxvevaSic sargebels iRebs mesame piri, magram, radgan pirdapiri ziani ad-
geba damzRvevs, miiCneva, rom janmrTelobis dazRvevis xelSekrulebac miekuTvneba 
pirveli piris dazRvevas.8 

 
2.2. janmrTelobis dazRveva, rogorc dazRvevis damoukidebeli rgoli 

 
janmrTelobis dazRveva dazRvevis damoukidebeli rgolia, romelsac dazRvevis 

sxva saxeebisagan araerTi niSani gamoarCevs, kerZod:  
1) dazRvevis obieqti, adamianis janmrTeloba, dacvis gansakuTrebuli sagania;  
2) sadazRvevo SemTxveva xSirad dakavSirebulia ara didi masStabis katastro-

ful da iSviaT movlenebTan, aramed winaswar mosalodnel  xarjebTan. magaliTad: vaq-
cinaciisa da janmrTelobis mdgomareobis Semowmebis SemTxvevebi da sxva;  

3) saxelmwifo gansakuTrebul rols asrulebs janmrTelobis dazRvevis sferoSi 
rogorc damfinanseblis, ise samedicino momsaxurebis mimwodeblis saxiT;  

4) samedicino momsaxurebiT sargeblobis uflebis SeZena xdeba winaswar, gansxva-
vebiT dazRvevis sxva saxeebisagan, rodesac damzRvevi yidulobs dazRvevas zianis sa-
momavlo anazRaurebis uzrunvelsayofad.9 

aRniSnuli Taviseburebebis gamo janmrTelobis dazRveva mkveTrad emijneba 
dazRvevis sxva saxeebs.  

janmrTelobis dazRvevis Tavisebureba gamoixateba imaSic, rom  aseT dros mom-
xmarebeli da mwarmoebeli araTanabar informacias floben  dazRvevis obieqtis Sesa-
xeb. cxadia, momxmarebeli mzRvevelTan SedarebiT srulyofil informacias flobs 

                                                            
7  Jerry R., Richmond D., Understanding Insurance Law, 4th Edition, LexisNexis, 2007, 43. 
8   iqve, 44. 
9  iqve, 493.  
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sakuTari janmrTelobis mdgomareobis Sesaxeb. aRniSnuli ki janmrTelobis dazRve-
vis sferoSi araerT problemas qmnis.10  

janmrTelobis dazRvevis mometebul mniSvnelobas garkveulwilad ganapirobebs 
is garemoebac, rom samedicino momsaxurebis fasebis zrdis pirobebSi faqtobrivad 
xdeba misi gaTanabreba samedicino momsaxurebis miRebis uflebis realizaciasTan.11 
aRniSnulis gamo janmrTelobis dazRveva gansakuTrebul aqtualobas iZens.  

 
2.3. janmrTelobis dazRveva: `socialuri sikeTe~ Tu                                           

`bazris produqti~? 
 

janmrTelobis dazRvevas dazRvevis sxva saxeebisagan gamoarCevs is Tavisebure-
bac, rom is ar ganixileba calsaxad sabazro ekonomikis regulirebis obieqtad. jan-
mrTelobis dazRveva, sakuTriv misi obieqtis specifikidan gamomdinare, `socialuri 
sikeTea~,12 saxelmwifos mxridan sazogadoebisaTvis uzrunvelsayofi minimaluri sar-

gebelia.13 aRniSnuli ukavSirdeba jandacvis sistemis fuZemdeblur principebis Sesa-
xeb arsebul azrTa sxvadasxvaobas. 

erTi mxriv, janmrTelobis dacva sazogadoebrivi sikeTea da mis minimalur dac-
vaze unda izrunos saxelmwifom. meore mxriv, samedicino momsaxurebis miRebis SesaZ-
lebloba unda gansazRvros bazarma da ara saxelmwifom. Sesabamisad, aRniSnuli mom-
saxurebiT SeiZleba isargeblos mxolod gadaxdisunarianma subieqtma. pirvel Sem-
TxvevaSi saxelwifo zrunavs yvela moqalaqis uzrunvelyofaze janmrTelobis minima-
luri dacviT. meore SemTxvevaSi mzRveveli ajgufebs dazRveulebs riskebis klasifi-
kaciis principiT, ris Sedegadac meti riskis SemTxvevaSi momxmarebeli ixdis mets, xo-
lo naklebis SemTxvevaSi — naklebs.14 gadaxdisuunaro subieqtebi ki janmrTelobis 
dazRvevis gareSe rCebian. 

janmrTelobis dazRvevis ganxilva `socialur sikeTed~ TavisTavad moiTxovs sa-
xelmwifos mxridan jandacvisa da janmrTelobis dazRvevis sferoebSi monawileobis 
sakiTxis Seswavlas. am SemTxvevaSi aqtualuria saxelmwifos socialuri da ekonomi-
kuri politikis prioritetebis gaTvaliswineba.15     

                                                            
10  aseT dros sadazRvevo riskis Sefasebisas mzRveveli did finansur resurss xarjavs 

janmrTelobis dazianebis mometebuli riskis matarebeli damzRvevebis gamosavlenad, 
ris Sedegadac izrdeba sadazRvevo premiis odenoba da mometebuli riskis matarebel 
damzRvevebs ezRudebaT janmrTelobis dazRvevis miRebis SesaZlebloba. ix. Jerry R., 
Richmond D., Understanding Insurance Law, 4th Edition, LexisNexis, 2007, 487.             

11  iqve. 
12  Social good. 
13  Jerry R., Richmond D., Understanding Insurance Law, 4th Edition, LexisNexis, 2007, 495. 
14   iqve, 489.  
15  magaliTad, amerikelebi istoriulad jandacvasTan mimarTebaSi mxars uWerdnen so-

cialuri  solidarobis ideas. aRniSnuli gulisxmobs sazogadoebis SedarebiT janmr-
Teli wevrebis mier imave sazogadoebis naklebad janmrTeli wevrebisaTvis janmrTe-
lobis dazRvevaSi gazrdili Tanxis gadaxdas. Tumca, janmrTelobasTan dakavSirebuli 
riskebis ganawilebis tradicia janmrTelobis dazRvevis fasebis zrdis Tanamedrove 
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janmrTelobis dazRvevis ganxilva calsaxad `bazris produqtad~16 moiiTxovs sa-
bazro ekonomikis wesebisa da saxelSekrulebo samarTlis principebis gaTvaliswinebas. 
rogorc statiis momdevno nawilSi gamoikveTeba, TviT mxareTa nebis avtonomiaze da-
fuZnebul urTierTobaSic ki arsebobs damzRvevis uflebriv dacvasTan dakavSirebuli 
safrTxeebi.  

marTalia, janmrTelobis dazRvevis daniSnulebis gansazRvrisas umetesad xdeba 
misi socialuri rolis xazgasma, magram faqtia, rom janmrTelobis dazRvevis SeZenisas 
praqtikuli gamoyeneba ufro ekonomikur terminebs aqvs, vidre moralurs. saboloo 
jamSi, gadawyvetilebis miRebisas premiis odenoba (rogorc produqtis fasi) gan-

msazRvreli faqtoria momxmareblisTvis.17  

 
3. janmrTelobis dazRvevis saxeebi da maTi Taviseburebani 

 
3.1. saxelmwifos monawileoba janmrTelobis dazRvevaSi 

 
3.1.1. janmrTelobis dazRvevaSi saxelmwifos monawileobis  

samarTlebrivi safuZvlebi 
 

janmrTelobis dazRveva momxmarebels sxvadasxva subieqtma SeiZleba SesTavazos. 
aseT subieqtebia saxelmwifo, damsaqmebeli da sadazRvevo kompania.  

saxelmwifo, misi ekonomikuri da socialuri politikis prioritetebidan gamom-
dinare, sxvadasxva formiT monawileobs sazogadoebis garkveuli jgufebis sadazRvevo 
dafarviT uzrunvelyofaSi.  

janmrTelobis dazRvevaSi saxelmwifos monawileobis idea mWidrodaa dakavSire-
buli samarTlianobis koncefciasTan. mdidrebis dabegvra Raribebis sasargeblod yo-
velTvis erTgvarovan Sefasebebs ar imsaxurebs. am mxriv sagulisxmoa samarTlis filo-
sofiaSi SemoTavazebuli argumentebis gaTvaliswineba.  

sayovelTaod miRebulia, rom samarTlianobis koncefcia dakavSirebulia adamia-
nebisaTvis Rirebuli sxvadasxva `sikeTeebis~ ganawilebasTan. aRniSnuls miekuTvneba: 
Semosavali da simdidre, uflebebi da movaleobebi, gavlenis sferoebi da SesaZleblo-
bebi, jildoebi da Tanamdebobebi. samarTlian sazogadoebaSi es `sikeTeebi~ sworad 

aris ganawilebuli — daniSnulebisa da damsaxurebis mixedviT.18 

                                                                                                                                                                                          
pirobebSi araerTgvarovan Sefasebebs imsaxurebs TviT aSS-Sic. ix. Monahan A., Health 
Insurance Risk Pooling and Social Solidarity: A Response to Professor David Hyman, Connecticut 
Insurance Law Journal, Spring, 2008, 1. 

16   Market product. 
17   Hyman D., Hall M., Two Cheers For Employment-Based Health Insurance, Yale Journal of Health Policy, 

Law and Ethics, Fall, 2001, 3.  
18   Sandel M., Justice (What’s the Right Thing To Do?), 1st Edition, Farrar, Straus and Giroux; New York, 2009, 19.    
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utilitarianizmis19 Tanaxmad, samarTlianoba miiRweva sayovelTao keTildReo-
bisa da bednierebis uzrunvelyofis xarjze.20 aRniSnuli Teoriis mixedviT, mdidre-
bis dabegvra Raribebis sasargeblod samarTliania, radgan aseT dros izrdeba kmayo-
fili da bednieri adamianebis ricxvi.  

utilitarianizmis `sayovelTao bednierebis~ ideis oponentTa mosazrebiT, is sa-
Tanadod ar afasebs adamianis Rirsebasa da mis uflebebs.21 misgan gansxvavebiT, li-
bertarianizmi22 upiratesobas aniWebs Tavisufal sabazro ekonomikas. libertaria-
nistebisaTvis miuRebelia saxelmwifo regulirebis idea (maT Soris socialuri usaf-
rTxoebis sferoSi),23 radgan, maTive azriT, saxelmwifos Careva adamianis uflebebis 
Tavisufal realizaciaSi dasagmobia yvela SemTxvevaSi, Tu es ar aris gamowveuli 
ekonomikis efeqturobis uzrunvelyofis aucileblobiT.24 libertarianizmi uar-
yofs nebismier kanons, romelic avalebs adamians, daexmaros sxvas, maT Soris sagada-
saxado kanonmdeblobas, gamoyenebuls simdidris gadanawilebis mizniT. aRniSnuli 
Teoriis mixedviT, gadanawilebiTi gadasaxadebi sxva araferia Tu ara iZulebis for-
ma, ufro metic — qurdoba. adamiani Tavad unda wyvetdes, vis daexmaros da ra for-
miT.25 winaaRmdeg SemTxvevaSi izRudeba misi ufleba, Tavad gansazRvros sakuTari Se-
mosavlis bedi.26 

samarTlianobasTan dakavSirebuli sakiTxebis ganxilva moiTxovs bazris rolis 
gansazRvras. aris ki Tavisufali bazari samarTliani? libertarianizmis mixedviT, 
adamianebis monawileoba Tavisufal sabazro ekonomikur urTierTobebSi maTi Tavi-
suflebis gamoxatulebaa. kanoni, romelic ereva Tavisufal sabazro ekonomikaSi, ar-
Rvevs adamianis Tavisuflebas. utilitarianistuli Teoriis mixedviT, bazari sayo-
velTao keTildReobas ganamtkicebs: roca ori adamiani Sedis saxelSekrulebo urTi-
erTobaSi, orive mogebuli rCeba. Tu maTi SeTanxmeba ar azianebs mesame piris intere-
sebs, sayovelTao keTildReoba izrdeba.27   

 
3.1.2. janmrTelobis dazRvevaSi saxelmwifos monawileobis farglebi 

 
janmrTelobis dazRvevis sakiTxis irgvliv arsebuli azrTa sxvadasxvaoba xSirad 

dakavSirebulia iseT problemasTan, rogoricaa saxelmwifos mxridan kerZo sabazro 
urTierTobebSi Carevis farglebi.28  

                                                            
19  fuZemdebeli jeremi bentami, 1748-1832. 
20   Sandel M., Justice (What’s the Right Thing To Do?), 1st  Edition, Farrar, Straus and Giroux; New York, 

2009, 34. 
21   iqve,  48. 
22   fuZemdeblebi — fridrix a. haieki, 1899-1992, milton fridmani, 1912-2006. 
23   Sandel M., Justice (What’s the Right Thing To Do?), 1st  Edition, Farrar, Straus and Giroux; New York, 

2009, 61. 
24   iqve, 59-60. 
25   iqve, 60-61. 
26   iqve, 62. 
27   iqve, 75. 
28 Swartz K., Justifying Government as the Backstop in Health Insurance Markets, Yale Journal of Health Policy, 

Law and Ethics, Fall, 2001, 1.     
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ekonomikur TeoriaSi saxelmwifos mxridan sabazro urTierTobebSi Carevis gasa-
marTleblad ori ZiriTadi argumenti gamoiyeneba. aRniSnuli argumentacia vrceldeba 
janmrTelobis dazRvevazec. pirveli ukavSirdeba resursebis gadanawilebas maTi samar-
Tliani ganawilebis mizniT, xolo meore — bazarze arsebuli xarvezebis gamosworebas.  

resursebis gadanawilebis Teoria29 gulisxmobs saarsebod aucilebeli sikeTee-
bis sazogadoebis im wevrTaTvis gadacemas, romelTac siRaribis an sxva mizezis gamo 
es sWirdebaT.30 moyvanili argumentis paralelurad ar arsebobs resursebis samar-
Tliani ganawilebis zusti gansazRvreba, radgan SeuZlebelia adamianis kmayofilebi-
sa Tu keTildReobis xarisxis ganmsazRvreli kriteriumebis dadgena. is, rac bednie-
rebas SeiZleba aniWebdes erT konkretul subieqts, SesaZloa damakmayofilebelic ar 
aRmoCndes meorisaTvis da a.S. amrigad, resursebis samarTliani ganawileba iseTive 
SefasebiTi kategoriaa, rogorc TviT samarTlianoba. TumcaRa, aRniSnuli Teoriis 
mixedviT, cxadia, rom samedicino momsaxurebis miRebis uflebis realizacia ar unda 
iyos damokidebuli konkretuli individis gadaxdisunarianobaze.  

bazarze arsebuli xarvezebis gamosworeba saxelmwifos mxridan sabazro urTi-
erTobebSi Carevis erT-erTi safuZvelia. aRniSnul xarvezs adgili aqvs, rodesac ba-
zari araefeqturia, kerZod: 1) rodesac sazogadoebis wevrebi iReben imaze mets an 
naklebs, rasac xarjaven, an 2) rodesac isini ver iReben srulyofil sargebels maT mi-

er warmoebuli produqtisgan.31 
janmrTelobis dazRvevaSi saxelmwifos monawileobis sakiTxTan dakavSirebiT 

`qceviTi ekonomikuri Teoriis~32 mimdevrebi Tvlian, rom adamianebs dazRvevis xel-
Sekrulebis wakiTxvis nacvlad ufro racionalurad SeuZliaT sakuTari drois gamo-
yeneba da maTi wakiTxvis SemTxvevaSic naklebad mosalodnelia, rom maT `aRmoaCinon~ 
xelSekrulebis `araefeqturi~ (maTTvis saziano) pirobebi. amitomac, aseTi mosazre-
bis mimdevrebi miiCneven, rom momxmarebels urCevnia, sadazRvevo dafarvis pirobebi 
ganisazRvros xelmwifos mier.  

neoklasikuri ekonomikuri Teoriis mimdevrebi yuradRebas amaxvileben iseT as-
peqtebze, rogoricaa janmrTelobis dazRvevis xelSekrulebis sirTule da arasrul-
yofileba. aseT pirobebSi regulirebis meqanizmi gaTvlili unda iyos mzRvevelsa da 
damzRvevs Soris urTierTobaSi Tanasworobis uzrunvelyofaze.33 

                                                            
29  resursebis gadanawilebis Teoria udevs safuZvlad aSS-Si Medicare-isa da Medicaid-is 

saxelmwifo programebis Camoyalibebas. saxelmwifom itvirTa funqcia, mosaxleobis-
gan Semosuli gadasaxadebis gadanawilebiT uzrunveleyo programaSi CarTuli subieq-
tebis samedicino momsaxurebis xarjebis dafarva. ix. Swartz K., Justifying Government as the 
Backstop in Health Insurance Markets, Yale Journal of Health Policy, Law and Ethics, Fall, 2001, 3.   

30  aRniSnulis magaliTia saqarTvelos mTavrobis mier 2007 wlidan siRaribis zRvars qve-
moT myofi mosaxleobisa da sajaro skolebSi dasaqmebuli pedagogebis janmrTelobis 
dazRveva.  

31   Swartz K., Justifying Government as the Backstop in Health Insurance Markets, Yale Journal of Health 
Policy, Law and Ethics, Fall, 2001, 3.    

32   Behavioral economic framework. 
33   Swartz K., Justifying Government as the Backstop in Health Insurance Markets, Yale Journal of Health 

Policy, Law and Ethics, Fall, 2001, 4. 
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3.2. dasaqmebaze dafuZnebuli janmrTelobis dazRveva 
 

3.2.1. dasaqmebaze dafuZnebuli janmrTelobis dazRvevis arsi                           
da warmomavloba 

 
janmrTelobis dazRvevis sferoSi saxelmwifo programebTan erTad gamoiyeneba 

`dasaqmebaze dafuZnebuli janmrTelobis dazRveva~.34 dasaqmebaze dafuZnebuli jan-

mrTelobis dazRveva moiazrebs damsaqmeblis mier sakuTari dasaqmebulisaTvis Sro-

mis anazRaurebasTan erTad janmrTelobis dazRvevis, rogorc erTgvari sargeblis,35 

SeTavazebas. saxelmwifos Semdeg damsaqmebeli erT-erTi msxvili subieqtia janmrTe-

lobis dazRvevis sferoSi. 

dasaqmebulTa janmrTelobis dazRvevisas damsaqmeblis motivacias garkveuli 

faqtorebi ganapirobebs. pirvel yovlisa, damsaqmebeli dainteresebulia misi dasaq-

mebulis Sromisunarianobis SenarCunebiT. Sesabamisad, is zrunavs misi dasaqmebulis 

janmrTelobis dacvaze. meore mxriv, damsaqmebeli janmrTelobis dazRvevas, rogorc 

mimzidvel pirobas, iyenebs dasaqmebulTa SromiTi motivaciis gasazrdelad.  

Tavdapirvelad damsaqmebeli janmrTelobis dazRvevis sferoSi umniSvnelo fun-

qcias asrulebda. mogvianebiT man dominirebuli mdgomareoba moipova, rac garkveul-

wilad istoriuli movlenebis kanonzomieri Sedegia. amerikis SeerTebul StatebSi me-

ore msoflio omamde damsaqmeblis mier dasaqmebulisaTvis janmrTelobis dazRvevis 

SeTavazeba iSviaT gamonakliss warmoadgenda.36 institutis aqtiurad danergva meore 

msoflio omis periodSi daiwyo, rasac sxvadasxva faqtori ganapirobebda. erTi mxriv, 

janmrTelobis dazRvevis, rogorc dasaqmebulisaTvis mimzidveli pirobis, SeTavaze-

biT damsaqmebeli uzrunvelyofda sakuTar konkurentunarianobas da nel-nela Sro-

mis bazarze imkvidrebda Tavs. meore mxriv, damsaqmeblis mier janmrTelobis dazRve-

vis aqtiuri gamoyeneba gapirobebuli iyo aSS-is sagadasaxado politikis `lmobiere-

biT~.37 institutis aqtiur danergvas mniSvnelovnad Seuwyo xeli profkavSirebis aq-

tiurobamac. 1940-50-ian wlebSi profesiuli kavSirebi intensiurad ibrZodnen dasaq-

mebulTa mier saukeTeso sargeblis misaRebad, romlis ricxvSic janmrTelobis dazR-

vevas mowinave adgili ekava.  

 

                                                            
34  Employment-based insurance. 
35  Fringe benefit. 
36   Hyman D., Hall M., Two Cheers For Employment-Based Health Insurance, Yale Journal of Health Policy, 

Law and Ethics, Fall, 2001, 2-3. 
37  1954 wels aSS-is kongresma sabolood gamoricxa dasaqmebaze dafuZnebuli janmrTe-

lobis dazRveva dabegrvadi Semosavlebidan. aRniSnulis gamo damsaqmebeli martivad 
yidulobda janmrTelobis dazRvevas Tavisi dasaqmebulisaTvis da ar saWiroebda mas-
ze zemoqmedebas aseTi dazRvevis SesaZenad. ix. Jerry R., Richmond D., Understanding Insurance 
Law, 4th Edition, LexisNexis, 2007, 493. 
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3.2.2. dasaqmebaze dafuZnebuli janmrTelobis dazRvevis                                      
gamoyenebasTan dakavSirebuli problemebi 

 
dasaqmebaze dafuZnebuli janmrTelobis dazRvevis mimarT sxvadasxva midgoma 

arsebobs. zogadad miiCneva, rom aseTi tipis dazRveviT naklebadaa SesaZlebeli 
srulyofili sadazRvevo dafarvis gaTvaliswineba. aseT dros damsaqmeblis mier pi-
radi prioritetebis gansazRvris arCevani ignorirebulia, radgan dasaqmebaze dafuZ-
nebuli janmrTelobis dazRveva ufro metad aris morgebuli damsaqmeblis interes-
ze. es ukanasknelic, Tavis mxriv, ufro motivirebulia sargeblis miRebiT, vidre misi 
dasaqmebulis saukeTeso interesis gaTvaliswinebiT.38 bunebrivia,  damsaqmebels sa-
kuTari motivacia gaaCnia aRniSnuli insitutis gamoyenebis mimarT. sxva saqmea ramde-
nadaa dabalansebuli damsaqmeblisa da dasaqmebulis interesebi janmrTelobis dazR-
vevis gamoyenebis dros. 

dasaqmebaze dafuZnebul janmrTelobis dazRvevasTan dakavSirebuli probleme-
bis didi nawili ukavSirdeba im garemoebas, rom xelSekrulebis pirobebs (magaliTad: 
sadazRvevo dafarvis moculobasa da premiis odenobas, samedicino momsaxurebis mi-
Rebis wess, gamonaklis pirobebs) gansazRvravs ara Tavad dazRveuli, aramed mis nac-
vlad damsaqmebeli.39  cxadia, damsaqmebeli janmrTelobis dazRvevis SeTavazebiT er-
Tgavarad cdilobs dasaqmebulis SromiTi motivaciis stimulirebas da is calsaxadaa 
dainteresebuli misi kmayofilebiT. Tumca sakamaToa sakiTxi imis Sesaxeb, ramdenad 
SeuZlia mas iseTi sadazRvevo dafarvis gaTvaliswineba, romelic bolomde misaRebi 
iqneba dasaqmebulisaTvis. am kuTxiT mxedvelobaSia misaRebi ramdenime faqtori.  

erTi mxriv, damsaqmeblis mier warmomadgenlobiTi funqciis sakuTar Tavze aRe-
biT izrdeba misi pasuxismgebloba damsaqmeblis winaSe. damsaqmeblis mier dasaqmebu-
lis saxeliT da mis sasargeblod garigebis dadeba, moiTxovs dasaqmebulis interese-
bis maqsimalur gaTvaliswinebas.  

meore mxriv, radgan damsaqmebeli Tavad ixdis dasaqmebulisaTvis SeTavazebuli 
janmrTelobis dazRvevis Rirebulebas, is uflebamosilia Tavad gansazRvros sa-
dazRvevo dafarvis moculoba premiis odenobasTan SesabamisobaSi. sabazro ekonomi-
kis wesebis Tanaxmad, damsaqmebeli ixdis produqtis fass, gansazRvravs mis pirobebs 
da sTavazobs mas dasaqmebuls. Tavis mxriv, dasaqmebuls SeuZlia daTaxmdes mas, an ua-
ri Tqvas SeTavazebul pirobebze.    

mesame mxriv, damsaqmeblis keTilsindisierebisa da mis mier dasaqmebulis intere-
sebis gaTvaliswinebis miuxedavad, arsebobs mizezi, ris gamoc aRniSnuli SeiZleba 
praqtikulad ver ganxorcieldes. saqme isaa, rom dasaqmebulTa prioritetebi samedi-
cino momsaxurebis fasTan, xarisxTan da wvdomasTan mimarTebaSi gansxvavdeba ro-
gorc vertikaluri (damsaqmeblis interesisgan), ise horizontaluri TvalsazrisiT 
(TviTon dazRveulebs Soris). bunebrivia, yvela adamians sakuTari prioriteti gaaC-

                                                            
38   Hyman D., Hall M., Two Cheers For Employment-Based Health Insurance, Yale Journal of Health Policy, 

Law and Ethics, Fall, 2001, 1-2.  
39   iqve, 4. 
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nia: zogs urCevnia meti xelfasi hqondes da, Sesabamisad, naklebi moculobis sadazR-
vevo dafarva, zogs ki — piriqiT. dazRveulTa garkveuli nawili, sakuTari janmrTe-
lobis mdgomareobidan gamomdinare (magaliTad, qronikuli daavadebis SemTxvevaSi), 
upiratesobas konkretuli tipis samedicino momsaxurebas aniWebs. radgan damsaqmeb-
lis mier SemoTavazebuli janmrTelobis dazRvevis paketi samedicino momsaxurebis 
miRebis wesebisa da pirobebis araerTgvarovani nakrebia, romelic gaTvlilia gansxva-
vebuli interesebis mqone dasaqmebulebze, konkretuli dasaqmebulisaTvis igi SesaZ-
loa ar aRmoCndes misaRebi da mis mier ganixilebodes, rogorc fulis aramiznobrivi 
xarjva.40 aRniSnulis gamo dasaqmebaze dafuZnebuli janmrTelobis dazRveva dam-
zRvevisaTvis aris xelsayreli, magram ara idealuri alternativa.  

gansaxilveli institutis kidev erTi Tavisebureba isaa, rom dazRveva mibmulia 
dasaqmebulis SromiTsamarTlebriv statusze. samsaxuris Secvla an dakargva Sesaba-
mis cvlilebebs iwvevs dazRveulisTvis. xSirad dazRveuli uars ambobs axal samsaxu-
rebriv SeTavazebaze, Tuki moqmedi sadazRvevo polisi kargad ergeba dasaqmebulisa 
da misi ojaxis wevrebis interesebs. samsaxuris gareSe darCenilebi avtomaturad kar-
gaven janmrTelobis dazRvevas.41 aseTi statusis gamo dasaqmebaze dafuZnebuli jan-
mrTelobis dazRveva ganixileba rogorc naklebad stabiluri dacvis saSualeba jan-
mrTelobasTan dakavSirebuli riskebis realizaciis dros.  

   
3.2.3. dasaqmebaze dafuZnebuli janmrTelobis dazRvevis  

gamoyenebis upiratesobebi 
 

dasaqmebaze dafuZnebul janmrTelobis dazRvevas, Tavis mxriv, garkveuli upi-
ratesobebi gaaCnia. damsaqmeblebi Sromis bazarze arsebuli konkurenciis pirobebSi 
aqtiurad cdiloben, gaiTvaliswinon dasaqmebulTa interesebi da prioritetebi. xSi-
rad damsaqmeblebi ufro ukeT icaven sadazRvevo davaSi Cabmuli dasaqmebulis inte-
resebs, vidre Tavad dazRveulebi.42 

sakuTari dasaqmebulebis interesebis dacvis farglebSi damsaqmebels mniSvne-
lovani rolis Sesruleba SeuZlia samedicino momsaxurebis xarisxis gaumjobesebis 
kuTxiT. am TvalsazrisiT damsaqmeblis, rogorc kerZo subieqtis, iniciativas praq-
tikuli Sedegis motana SeuZlia. aSS-Si damsaqmeblebi xSirad iyeneben TavianT sabaz-
ro Zalauflebas, raTa aiZulon samedicino dawesebulebebi, gaaumjobeson samedici-
no momsaxurebis xarisxi.  

damsaqmeblebs samedicino momsaxurebis gaumjobesebis moTxovnisas ekonomikuri 
motivacia amoZravebT da, Sesabamisad, maT saTanado pirobebi SeaqvT samedicino dawe-
sebulebebTan dadebul xelSekrulebebSi, riTac am ukanasknelTaTvis gadasaxdel 
anazRaurebas erTgvarad damokidebuls xdian samedicino momsaxurebis xarisxze. aR-

                                                            
40  Hyman D., Hall M., Two Cheers For Employment-Based Health Insurance, Yale Journal of Health Policy, 

Law and Ethics, Fall, 2001, 1-2.     
41  iqve, 5. 
42  iqve,  6. 
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niSnulis naTeli magaliTia damsaqmebelTa gaerTianeba43 aSS-Si, romelmac 1995 wels 
daiwyo xelSekrulebebis gaformeba samedicino dawesebulebebTan, romlebic iTva-
liswinebdnen samedicino momsaxurebis xarisxis (damsaqmeblis mier dadgenili stan-
dartis) gauTvaliswineblobis SemTxvevaSi finansur sanqcias. amgvarma praqtikam gaa-
marTla da dadebiTi gavlena iqonia samedicino momsaxurebis gaumjobesebaze.  

samedicino momsaxurebis gaumjobesebis mizniT damsaqmeblebma aqtiurad unda 
daafiqsiron TavianTi damokidebuleba samedicino Secdomebis mimarT. SesaZlebelia 
damsaqmebelma TviTon dauwesos samedicino momsaxurebis standarti samedicino da-
wesebulebas. amis magaliTia xelSekrulebis gaformebisas upiratesobis miniWeba im 
samedicino dawesebulebebisaTvis, romlebic seriozul investirebas axdenen samedi-
cino Secdomebis SemcirebaSi. aRniSnulis gaTvaliswinebiT damsaqmeblebma yuradRe-
ba unda gaamaxvilon sxvadasxva garemoebaze, magaliTad: rTuli samedicino momsaxu-
rebis saWiroebis mqone pacientebisaTvis uzrunvelyofil unda iqnes maTi gadacema im 
samedicino punqtebSi, sadac maTi gadarCenisaTvis saukeTeso pirobebia; intensiuri 
ganyofilebis mqone samedicino dawesebulebebSi mudmivad unda imyofebodes kriti-
kuli pacientis misaRebad kompetenturi eqimi da a.S.  

damsaqmeblis roli samedicino momsaxurebis gaumjobesebis procesSi udavod 
mniSvnelovania da gansakuTrebul Sefasebas imsaxurebs.  

dasaqmebaze dafuZnebuli janmrTelobis dazRvevis gamoyenebis kidev erTi upi-
ratesoba vlindeba imaSi, rom misi wyalobiT sadazRvevo dafarva vrceldeba im pireb-
ze, romlebic Tavad ar arian dasaqmebuli. mxedvelobaSi gvaqvs dasaqmebulis ojaxis 
wevrebi, romlebsac sxvagvar pirobebSi SeezRudebodaT janmrTelobis dazRvevis mi-
Rebis SesaZlebloba.  

 
4. janmrTelobis dazRvevis xelSekrulebis samarTlebrivi  

regulirebis Taviseburebani 
 

4.1. janmrTelobis dazRvevis xelSekrulebis Sinaarsi 
 

4.1.1. janmrTelobis dazRvevis xelSekrulebis samarTlebrivi buneba 
 

janmrTelobis dazRvevis xelSekruleba ormxrivad mavaldebulebeli, realuri, 
sasyidliani xelSekrulebaa. xelSekrulebis mxareebia — mzRveveli (warmodgenili sa-
dazRvevo kompaniis saxiT) da damzRvevi (fizikuri an iuridiuli piri). dazRvevis 
xelSekrulebiT gaTvaliswinebulia sadazRvevo SemTxveviT gamowveuli zianis anazR-
aureba mzRvevelis mxridan, ris sanacvlodac damzRvevi ixdis sadazRvevo premias.  

janmrTelobis dazRvevis xelSekrulebis mxareebs erTmaneTis mimarT gaaCniaT 
urTierTSemxvedri ufleba-movaleobebi. mzRveveli valdebulia aanazRauros sa-
dazRvevo SemTxvevis dadgomiT gamowveuli ziani da uflebamosilia moiTxovos dam-

                                                            
43  Pacific Business Group on Health (PBGH). 
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zRvevisagan premiis gadaxda. damzRvevi valdebulia SeTanxmebuli pirobebis dacviT ixa-
dos premia da uflebamosilia moiTxovos zianis anazRaureba sadazRvevo SemTxvevis 
dadgomisas.   

dazRvevis xelSekruleba realur xelSekrulebaTa ricxvs miekuTvneba, radgan is Za-
laSi Sedis ara mxareTa SeTanxmebisTanave, aramed sadazRvevo premiis Setanis Semdeg.44 
saqarTvelos samoqalaqo kodeqsis (SemdgomSi — ssk) 816-e muxlis Tanaxmad, pirveli an 
erTjeradi sadazRvevo Sesatanis droulad gadaxdamde mzRveveli Tavisufalia Tavisi 
movaleobisagan.  

xelSekrulebis moqmedebis vadis gansazRvra gansakuTrebul datvirTvas iZens 
dazRvevis xelSekrulebaSi, radgan sadazRvevo SemTxvevis ganxorcielebis dro da SesaZ-
leblobac mxareebisTvis ucnobia. amitomac, arsebiTi mniSvnelobisaa sadazRvevo perio-
dis da, Sesabamisad, mzRvevelis valdebulebis warmoSobis drois zustad gansazRvra. sa-
dazRvevo SemTxvevis dadgoma sadazRvevo periodis ganmavlobaSi problemas ar qmnis 
mzRvevelis valdebulebis warmoSobis TvalsazrisiT. Tu, magaliTad, xelSekruleba Za-
laSi Sevida 2010 wlis 1 marts da sadazRvevo SemTxveva dadga 2 marts, mzRvevelis valde-
bulebis warmoSobas araferi Seaferxebs. problema dgeba maSin, rodesac sadazRvevo Sem-
Txvevis dadgoma win uswrebs mzRvevelis valdebulebis warmoSobas.  

dazRvevis xelSekrulebis ZalaSi Sesvlis drois gansazRvrasTan dakavSirebiT sa-
interesoa ssk-is 816-e muxliT gaTvaliswinebuli regulireba. ssk-is 816-e muxlis Ta-
naxmad, pirveli an erTjeradi sadazRvevo Sesatanis droulad gadaxdamde mzRveveli 
Tavisufalia Tavisi movaleobisagan. moyvanili muxlis Sinaarsi calsaxad mijnavs 
dazRvevis xelSekrulebis dadebisa (mxareTa Soris SeTanxmebis) da misi ZalaSi Sesvlis 
etapebs, ukavSirebs ra xelSekrulebis ZalaSi Sesvlas sadazRvevo premiis gadaxdas. 
xelSekrulebis gaformebisa  da sadazRvevo premiis gadaxdis erTdroulad ganxorcie-
lebis SemTxvevaSi, imTaviTve gamoiricxeba mzRvevelis valdebulebis warmoSobasTan 
dakavSirebuli safrTxis arseboba. problema SesaZloa Seiqmnas, rodesac zemomoyvani-
li SemTxvevis magaliTze xelSekruleba gaformdeba 2010 wlis 1 marts, sadazRvevo Sem-
Txveva  dadgeba 2 marts da gairkveva, rom sadazRvevo premia gadaxdili ar aris. ssk-is 
816-e muxlis pirdapiri, sityvasityviTi ganmartebis safuZvelze, mocemul SemTxvevaSi 
damzRvevs mzRvevelisagan sadazRvevo anazRaurebis moTxovnis ufleba ar gaaCnia.  

janmrTelobis dazRvevis sferoSi ssk-is 816-e muxli problemas ar qmnis. jan-
mrTelobis dazRvevis xelSekrulebis gaformeba da premiis gadaxda erTdroulad 
xdeba da, Sesabamisad, xelSekrulebis gaformebisa da misi ZalaSi Sesvlis momenti 
erT dros dgeba. rogorc wesi, mzRveveli damzRvevs dasazRvevo poliss mxolod pre-
miis gadaxdis Sedegad gadascems. SesaZlebelia, mxareebma Tavad gansazRvron pirveli 
sadazRvevo xelSekrulebis ZalaSi Sesvlis momenti. 

iuridiul literaturaSi gamoTqmulia mosazreba imis Taobaze, rom dazRvevis 
xelSekruleba miekuTvneba pirobiT garigebas, radgan mzRvevelis movaleobis Sesru-
leba damokidebulia garkveuli pirobis, dasazRvevo SemTxvevis, dadgomaze. TumcaRa 

                                                            
44  zoiZe b., niniZe T., Sengelia r., Wanturia l., xecuriani j. (red.), samoqalaqo kodeqsis 

komentari, wigni IV, tomi II, 2001, 137. 
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gasaTvaliswinebelia, rom janmrTelobis dazRvevis xelSekrulebiT gansazRvruli 
mxareTa ufleba-movaleobebis warmoSoba da ganxorcieleba (magaliTad, damzRvevis 
movaleobis Sesruleba, droulad gadaixados sadazRvevo premia) ar aris damokidebu-
li sadazRvevo riskis realizaciaze.45 radgan sadazRvevo riskis ganxorcieleba wi-
naswar ucnobi movlenaa, SesaZloa, dazRvevis xelSekrulebis vada sadazRvevo Sem-
Txvevis dadgomis gareSe gavides.   

 
4.1.2. janmrTelobis dazRvevis xelSekrulebis mxareTa                                       

ufleba-movaleobebi 
 

janmrTelobis dazRevevis xelSekrulebis samarTlebrivi regulirebis wyaroa 
ssk, romelic, erTi mxriv, gansazRvravs saxelSekrulebo urTierTobebis principebs, 
xolo, meore mxriv, calke iTvaliswinebs dazRvevis xelSekrulebis maregulirebeli 
normebis nakrebs. ssk-is 799-858-e muxlebiT dadgenilia dazRvevis xelSekrulebis sa-
xelmZRvanelo principebi  rogorc zogad doneze, ise dazRvevis calkeuli saxeebis 
magaliTze. ssk janmrTelobis dazRvevis xelSekrulebas calke ar aregulirebs. Sesa-
bamisad, masze vrceldeba rogorc saxelSekrulebo samarTlis zogadi principebi, ise 
— dazRvevis xelSekrulebis maregulirebeli normebiT dadgenili wesebi.  

janmrTelobis dazRvevis xelSekrulebis mxareebia mzRveveli, warmodgenili sa-
dazRvevo kompaniis saxiT da damzRvevi, fizikuri an iuridiuli piri. mzRveveli wa-
rudgens momxmarebels janmrTelobis dazRvevis xelSekrulebis pirobebs. igi ecnoba 
maT da iRebs gadawyvetilebas saxelSekrulebo urTierTobaSi Sesvlis an ar Sesvlis 
Sesaxeb. acxadeben ra mzadyofnas SeTanxmebaze, mxareebi avlenen nebas, SeiboWon sa-
xelSekrulebo ufleba-movaleobebiT. ori urTierTmfaravi nebis gamovlenis safuZ-
velze  mxareebs Soris ideba xelSekruleba. 

janmrTelobis dazRvevis xelSekrulebiT mzRveveli valdebulebas iRebs, dam-
zRvevis mier sadazRvevo premiis gadaxdis sanacvlod aanazRauros damzRvevis jan-
mrTelobasTan dakavSirebuli samedicino momsaxurebis xarjebi sadazRvevo SemTxve-
vis dadgomis dros.  

mzRvevelis valdebulebebia: momxmareblisaTvis xelSekrulebis Sinaarsis gac-
nobis uzrunvelyofa, sadazRvevo SemTxvevis dadgomis dros damzRvevis sasargeb-
lod anazRaureba,  damzRvevisaTvis informaciis miwodeba misi valdebulebis Sesru-
lebisaTvis safrTxis Seqmnis Sesaxeb. Tavis mxriv, damzRvevis valdebulebebia: mzRve-
velis sasargeblod premiis gadaxda SeTanxmebuli periodulobiT, odenobiTa da 
formiT; informaciis miwodeba xelSekrulebis dadebis etapze, sadazRvevo periodis 
ganmavlobaSi da sadazRvevo SemTxvevis dadgomis dros. 

janmrTelobis dazRvevis xelSekruleba mxareTa Soris ndobaze dafuZnebul ur-
TierTobas emyareba. janmrTelobis dazRvevis xelSekrulebis SemTxvevaSi sadazRve-
vo interesi dakavSirebulia damzRvevis janmrTelobasTan, romelic dacvis gansa-

                                                            
45   zoiZe b., niniZe T., Sengelia r., Wanturia l., xecuriani j. (red.), samoqalaqo kodeqsis 

komentari, wigni IV, tomi II, 2001, 108. 
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kuTrebuli obieqtia. Sesabamisad, mxareTa mier nakisri valdebulebebis keTilsindi-
sierad Sesrulebas gansakuTrebuli mniSvneloba eniWeba.  

mzRvevelis valdebuleba, uzrunvelyos momxmareblisaTvis xelSekrulebis Sina-
arsis gacnoba, ukavSirdeba winasaxelSekrulebo etaps da Zalze mniSvnelovania  ro-
gorc dazRvevis xelSekrulebis namdvilobis, ise mxareTa Soris keTilsindisieri sa-
xelSekrulebo urTierTobis CamoyalibebisTvis.46 Tanamedrove pirobebSi sadazRve-
vo kompaniebs winaswar aqvT SemuSavebuli dazRvevis sxvadasxva saxis, da maT Soris, 
janmrTelobis dazRvevis xelSekrulebis standartuli formebi. dazRvevis calkeu-
li saxisaTvis standartuli polisis momzadeba sadazRvevo kompanias, rogorc finan-
sur instituts,  aZlevs SesaZleblobas, dazogos dro da finansebi da uzrunvelyos 
damzRvevis winaSe misi finansuri pasuxismgeblobis maqsimaluri efeqturoba.  aRniS-
nuli ganapirobebs imas, rom sadazRvevo kompaniaSi janmrTelobis dasazRvevad misu-
li momxmarebeli imTaviTve moklebulia xelSekrulebis pirobebze molaparakebis Se-
saZleblobas. momxmarebeli ecnoba sadazRvevo produqtis Sinaarss, mis Rirebulebas 
da Tavad wyvets SeiZinos Tu ara konkretuli saxis janmrTelobis dazRveva. zustad 
am dros dgeba mzRvevelis valdebuleba, uzrunvelyos momxmareblisaTvis xelSekru-
lebis Sinaarsis detalurad gacnoba, raTa Tavidanve gamoiricxos SemdgomSi damzRve-
vis mier xelSekrulebis dadebisas gamovlenili nebis namdvilobis saeWvod gaxdomis 
sakiTxi. aRniSnuli valdebuleba, rogorc winasaxelSekrulebo etapis Semadgeneli na-
wili, gansakuTrebulad awevs mzRvevels. momxmareblisaTvis xelSekrulebis pirobebze 
molaparakebis, maT Soris produqtis  fasis ormxrivad gansazRvris, SesaZleblobis 
SezRudvis paralelurad mzRvevelma unda uzrunvelyos momxmareblis mier namdvili 
nebis gamoTqmisaTvis aucilebeli da srulyofili informaciis miwodeba.  

dazRvevis xelSekrulebis Sinaarsis ganmsazRvreli, mzRvevelis e.w. centraluri 
valdebulebaa, ganaxorcielos anazRaureba damzRvevis sasargeblod sadazRvevo Sem-
Txvevis dadgomis dros.47 aRniSnuli valdebuleba, rogorc piroba, mzRvevelis Ziri-
Tadi, magram ara upirobo valdebulebaa. mzRvevelis mier sadazRvevo anazRaurebis 
gadaxdis valdebulebis dadgoma damokidebulia sadazRvevo SemTxvevis dadgomaze. 
sadazRvevo SemTxveva ki mxareebis mier arakontrolirebadi riskis realizaciis Se-

                                                            
46  dazRvevis xelSekrulebis mimarT moqmedebs principi contra proferentem, romlis Tanax-

madac xelSekrulebis bundovani da orazrovani debulebebi ganimarteba im mxaris 
sasargeblod, romelsac monawileoba ar miuRia maT CamoyalibebaSi.  am Tvalsazri-
siT gansakuTrebuli simZime awevT mzRvevelebs, radgan swored isini adgenen e.w. 
`standartuli xelSekrulebis” pirobebs da, Sesabamisad, valdebulnic arian, gansa-
kuTrebuli gulisxmierebiT moekidon am pirobebis garkveviT Camoyalibebas. xelSek-
rulebisaTvis gansakuTrebulad mniSvnelovani pirobebis, magaliTad, dazRvevis 
xelSekrulebis gamonaklisebis, TvalsaCinoebisaTvis SesaZlebelia maTi gansxvave-
buli SriftiT an ufro muqi nabeWdiT gamokveTa. ix. Cannar K., Essential Cases in Insurance 
Law, Woodhead-Faulkner, Cambridge, 1985,13.     

47  gasaTvaliswinebelia, rom dazRvevis xelSekrulebiT gaTvaliswinebuli mzRvevelis 
anazRaurebis valdebuleba dgeba mxolod im SemTxvevaSi, Tu mxareTa mier gansazRv-
rul sadazRvevo SemTxvevis ganxorcielebasa da damdgar zians Soris dadgindeba mize-
zobrivi kavSiris arseboba. ix. Cannar K., Essential Cases in Insurance Law, Woodhead-Faulkner, 
Cambridge, 1985, 15-16.  



 
 

 
q. iremaSvili,   janmrTelobis dazRvevis samarTlebrivi regulirebis Taviseburebani 

 

 60 

degia, romlis dadgomac albaTobis xarisxis mixedviT saTuoa da winaswarganuWvrete-
li. Sesabamisad, mzRvevelis valdebulebac, ganaxorcielos damzRvevisaTvis sadazRve-
vo SemTxvevis realizaciiT gamowveuli zianis anazRaureba, pirobiTia da saTuo. 

sadazRvevo anazRaurebis gansazRvris sxvadasxva wesi arsebobs. tradiciulad, 
erTmaneTisagan ganasxvaveben `pirveli riskisa~ da `proporciul~ sistemas. pirvel 
SemTxvevaSi `mxareebi Tanxmdebian sadazRvevo SemTxveviT miyenebuli zianis sruli 
moculobiT anazRaurebaze sadazRvevo Tanxis farglebSi. Tu ziani metia sadazRvevo 
Tanxaze, gadaWarbebuli ziani ar anazRaurdeba~.48 meore SemTxvevaSi sadazRvevo 
anazRaureba gamoiTvleba miyenebuli zianisa da sadazRvevo Tanxis namravlis sa-
dazRvevo SefasebasTan Sefardebis Sedegad.49  janmrTelobis dazRvevisas sadazRve-
vo kompanias, rogorc wesi, ekisreba damzRvevis mkurnalobasa da gamojanmrTelebas-
Tan dakavSirebiT gaweuli samedicino momsaxurebis xarjebis anazRaureba.50 

mzRveveli finansur garantias aZlevs damzRvevs, romlis Tanaxmadac damzRvevi-
saTvis zianis dadgomis SemTxvevaSi man unda ganaxorcielos anazRaureba. damzRvevis 
saxelSekrulebo interesis safuZveli swored mzRvevelis mier gacemuli finansuri 
garantiaa. Sesabamisad, saxelSekrulebo keTilsindisierebis principidan gamomdina-
re, sadazRvevo kompania valdebulia miawodos informacia damzRvevs im SemTxvevaSi, 
Tu mis finansur stabilurobas safrTxe Seeqmna, magaliTad, Tu mis winaaRmdeg gaixsna 
gakotrebis warmoeba da sxva.   

damzRvevis ZiriTadi valdebuleba, ris sanacvlodac mzRveveli sadazRvevo Sem-
Txvevis dadgomiT gamowveuli zianis anazRaurebis valdebulebas iRebs sakuTar Tav-
ze, sadazRvevo premiis gadaxdaa. iZens ra janmrTelobis dazRvevis poliss, damzRve-
vi garkveuli periodulobiT (umeteswilad Tviuri gadaxdis principiT) ixdis sa-
dazRvevo premias. 51 

mxareebi Tanxmdebian sadazRvevo premiis odenobaze, misi gadaxdis wessa da piro-
bebze.  sadazRvevo premia mzRvevelis mxridan `riskis tarebis~ Rirebulebaa. ixdis ra 
sadazRvevo premias, damzRvevi `yidulobs simSvidesa da finansur mdgradobas~. meo-
re mxriv, mzRvevelis saxelSekrulebo interesi swored premiis miRebaa. premiis ga-
daxda aris is Sesruleba, romelsac ukavSirdeba mzRvevelis Semxvedri Sesruleba.  

aRniSnuli valdebulebebis urTierTdamokidebulebas gaaCnia rogorc samar-
Tlebrivi, ise finansuri mxare. samarTlebrivi TvalsazrisiT,  saxelSekrulebo ur-
TierTobaSi myofi mxareebi Tanxmdebian, urTierTSemxvedri valdebulebebiT Seibo-
Won sakuTari Tavi. meore mxriv, sadazRvevo kompaniis finansuri stabilurobisa da 
gadaxdisunarianobis erT-erTi aucilebeli winapiroba sadazRvevo premiebis mozid-

                                                            
48  zoiZe b., niniZe T., Sengelia r., Wanturia l., xecuriani j., samoqalaqo kodeqsis komen-

tari, wigni IV, tomi II, 2001, 110-111. 
49   iqve, 111. 
50   iqve, 112. 
51  mesame piris sasargeblod dadebuli xelSekrulebis SemTxvevaSi sadazRvevo premias ix-

dis Sesabamisi subieqti dazRveulis, rogorc beneficiaris, sasargeblod. magaliTad, 
rodesac damsaqmebeli yidulobs dasaqmebulisaTvis janmrTelobis dazRvevis poliss; 
sxva SemTxvevebSi damzRvevi Tavad ixdis sadazRvevo premias.  



 
 

 
samarTlis Jurnali #2, 2011 

 

 61

va da swori akumulirebaa. sadazRvevo anazRaurebis gacema swored moziduli premie-
bis safuZvelze xorciledeba. Tu rogor abalansebs sadazRvevo kompania moziduli 
premiebisa da `zaralebis~ anazRaurebis mimoqcevas, es Tavad sadazRvevo kompaniis, 
rogorc finansuri institutis, Sida menejmentisa da finansuri politikis nawilia. 
samarTlebrivi kuTxiT mniSvnelovania mzRvevelis gadaxdisunarianobis uzrunvel-
yofa da misi finansuri stabiluroba, rogorc saxelSekrulebo valdebulebis Sesru-
lebisaTvis aucilebeli winapiroba. mzRveveli dainteresebulia aiRos premia da sa-
dazRvevo SemTxveva ar dadges, xolo damzRvevi dainteresebulia, sadazRvevo Sem-
Txvevis dadgomisas miiRos mzRvevelisagan Sepirebuli anazRaureba.  

ssk-is 808-814-e muxlebi damzRvevis mier mzRvevelisaTvis informaciis miwode-
bis valdebuleba adgens da misi darRvevis samarTlebriv Sedegebs gansazRvravs. in-
formaciis miwodebis valdebuleba damzRvevs ekisreba rogorc xelSekrulebis dade-
bis etapze (muxli 808-e), ise dazRvevis xelSekrulebis moqmedebisa (muxli 813-e) da 
sadazRvevo SemTxvevis dadgomis etapze (muxli 814-e).  

kodeqsis mier aRniSnuli valdebulebis ganmtkiceba miznad isaxavs mxareTa So-
ris arsebuli saxelSekrulebo urTierTobis moqcevas urTierTndobis, TanamSrom-
lobisa da keTilsindisierebis CarCoebSi. mzRvevelis valdebulebis Sesruleba da-
mokidebulia mis mier dazRvevis obieqtis Sesaxeb utyuari da srulyofili monaceme-
bis flobaze. xelSekrulebis dadebis etapze mzRvevelis mier dazRvevis obieqtis Se-
saxeb informaciis floba gansazRvravs mzRvevelis gadawyvetilebas:  

a) ra pirobebiT dados xelSekruleba (ZiriTadad es ukanaskneli premiis odeno-
bis gansazRvraSi gamoixateba, radgan premiis odenoba unda Seesatyvisebodes riskis 
tarebis xarjebs);  

b) saerTod dados Tu ara xelSekruleba.  
xelSekrulebis moqmedebis periodSi mzRvevelis mier dazRvevis obieqtTan dakav-

Sirebuli axali informaciis floba (magaliTad, safrTxis gazrdis SemTxvevaSi) gan-
sazRvravs mzRvevelis gadawyvetilebas, Secvalos Tu ara xelSekrulebis pirobebi da 
gaagrZelos Tu ara saxelSekrulebo urTierToba. sadazRvevo SemTxvevis dadgomis 
etapze mzRvevelis mxridan srulyofili informaciis floba gansazRvravs misi valde-
bulebis arsebobas damdgari zianis anazRaurebisa. damzRvevis mier informaciis miwo-
debis valdebulebis darRveva mzRvevels aniWebs xelSekrulebis moSlis uflebas. 

informaciis miwodebis valdebulebis Sesruleba dazRvevis xelSekrulebaSi ke-
Tilsindisierebis principis52 dacvis erTgvari gamoxatulebaa. tradiciulad, in-

                                                            
52  keTilsindisierebis principi zogadi gagebiT gulisxmobs mxareTa mier xelSekru-

lebis dadebisas nagulisxmev dapirebas, rom arc erTi maTgani ar Caidens iseT qmedebas, 
romelic zians miayenebs meore mxaris uflebas, miiRos sargebeli mocemuli xelSekru-
lebidan. ix. Jerry R., Richmond D., Understanding Insurance Law, 4th edition, LexisNexis, 2007, 179. sa-
gulisxmoa, rom keTilsindisierebis principi mzRvevelis valdebulebebSic aisaxeba. 
amerikis sasamarTlo praqtikaSi zogierT SemTxvevaSi keTilsindisierebis movaleoba 
ganixileba, rogorc mzRvevelis valdebuleba. aseTi midgoma ZiriTadad pasuxismgeb-
lobis dazRvevas ukavSirdeba. im SemTxvevaSi, rodesac mzRveveli damzRvevs `icavs” 
dazaralebuli mesame pirisagan, man upiratesad unda gaiTvaliswinos damzRvevis in-
teresi. molaparakebis procesSi mzRveveli unda daTanxmdes mxolod iseT SemoTa-
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formaciis miwodebis valdebulebis Sesrulebis tvirTi ufro mZimed awevs   dam-
zRvevs, radgan is flobs dazRvevis obieqtTan da riskTan dakavSirebul bevrad met 
monacems, vidre mzRveveli. mzRvevelis funqciaa am monacemebze dayrdnobiT Seafa-
sos riski, gansazRvros premiis odenoba da miiRos gadawyvetileba xelSekrulebis 
dadebis Sesaxeb.53  

janmrTelobis dazRvevis xelSekrulebis dadebis etapze sadazRvevo kompaniam 
unda icodes momxmareblis zusti asaki da janmrTelobis mdgomareoba. Tu, magali-
Tad, damzRvevi damalavs asaks an garkveuli mZime avadmyofobiT daavadebis faqts, 
mzRvevelis mier gamovlenili neba xelSekrulebis dadebasTan dakavSirebiT ar iqneba 
namdvili. mzRvevelis mier xelSekrulebis dadebisa da misi pirobebis sworad gan-
sazRvrisaTvis arsebiTi mniSvneloba aqvs  momxmareblis janmrTelobis mdgomareo-
basTan dakavSirebul informacias.  

damzRvevma upirobod unda Seatyobinos mzRvevels sadazRvevo periodis ganmav-
lobaSi riskis ganxorcielebis albaTobis donis cvlilebis Sesaxeb. janmrTelobis 
dazRvevis SemTxvevaSi aseT garemoebad SesaZlebelia ganixilebodes damzRvevis jan-
mrTelobis mdgomareobis gauareseba. saxelSekrulebo keTilsindisierebis principi 
moiTxovs damzRvevisagan mzRvevelTan TanamSromlobas da misTvis Sesabamisi cvli-
lebebis Sesaxeb informaciis miwodebas.  

sadazRvevo SemTxvevis dadgomisTanave damzRvevi valdebulia, acnobos mzRve-
vels aRniSnulis Sesaxeb. SesaZlebelia, xelSekruleba konkretul vadas iTvaliswi-
nebdes damzRvevis mier aRniSnuli valdebulebis ganxorcielebisaTvis. mTavaria, 
rom damzRvevma yvela Rone ixmaros mzRvevelis drouli informirebisaTvis.  

 
4.1.3. sadazRvevo dafarvis gansazRvris Taviseburebani  

janmrTelobis dazRvevis xelSekrulebaSi 
 

4.1.3.1. sadazRvevo dafarvis arsi 
 

janmrTelobis dazRvevis xelSekrulebis arsebiT pirobebze SeTanxmebisas gansa-
kuTrebuli mniSvneloba aqvs sadazRvevo dafarvis moculobis gansazRvras. sadazR-
vevo dafarvaSi moiazreba im samedicino momsaxurebis CamonaTvali, ris xarjebsac sa-
dazRvevo kompania aanazRaurebs. daTqmis saxiT sadazRvevo dafarvaSi gaTvaliswine-
bulia gamonaklisi pirobebi, e.i. im samedicino momsaxurebebis CamonaTvali, rac 
mzRvevelis mxridan anazRaurebas ar eqvemdebareba. aqtualuria rogorc aRniSnuli 
pirobebis sworad da gasagebad Camoyalibeba mzRvevelis mxridan, ise — maTi srulyo-
filad da adekvaturad aRqma damzRvevis mier. 

                                                                                                                                                                                          
vazebas, romelic yvelaze xelsayrelia damzRvevisaTvis. ix. iqve.  Sesabamisad, ameri-
kis SeerTebuli Statebis sasamarTloebi adgenen, rom mzRvevelis mier fiduciuri 
valdebulebis darRveva (damzRvevis interesis daqvemdebareba sakuTari interesisad-
mi) arakeTilsindisieri qmedebaa. ix.  Jerry R., Richmond D., Understanding Insurance Law, 4th 
Edition, LexisNexis, 2007, 180.   

53  Cannar K., Essential Cases in Insurance Law, Woodhead-Faulkner, Cambridge, 1985, 1. 
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sabazro ekonomikisa da xelSekrulebis dadebis Tavisuflebis pirobebSi sadazR-
vevo kompaniebi ar arian SezRuduli, calmxrivad gansazRvron im samedicino momsaxu-
rebis nusxa, risi anazRaurebac maT interesSi Sedis. ufro metic, saqarTvelos sa-
dazRvevo praqtikis magaliTze, umetes SemTxvevaSi, sadazRvevo kompaniebi Tavad gan-
sazRvraven im samedicino dawesebulebebs, sadac damzRvevma unda miiRos konkretuli 
tipis samedicino momsaxureba. erTi SexedviT, aRniSnuli problemas ar unda warmoad-
gendes, radgan sadazRvevo kompania, rogorc mogebis miRebaze orientirebuli kerZo-
samarTlis subieqti, Tavad gansazRvravs gasayidi produqtis fassa da pirobebs. mTa-
varia, momxmarebeli yuradRebiT gaecnos misTvis SeTavazebuli xelSekrulebis Sina-
arss da mxolod sadazRvevo dafarvis pirobebisa da gamonaklisebis saguldagulo 
analizis Semdeg miiRos gadawyvetileba xelSekrulebis dadebis Sesaxeb. momxmarebe-
li Tavisufalia sakuTar arCevanSi. xelSekrulebaze xelis moweris Sedegad ki is ibo-
Weba saxelSekrulebo ufleba-movaleobebiT, rac mas arTmevs xelSekrulebis calke-
ul pirobebTan dakavSirebiT SemdgomSi pretenziis gamoTqmis uflebas.  

mzRvevelsa da damzRvevs Soris miRweuli SeTanxmebis Tanaxmad ifareba damzRve-
vis janmrTelobasTan dakavSirebuli samedicino momsaxurebis xarjebi. Tavis mxriv, 
adamianis janmrTeloba kompleqsuri da araprognozirebadi kategoriaa da, bunebri-
via, mzRveveli dainteresebulia sakuTari pasuxismgeblobis konkretulad gansazR-
vriT. mzRveveli ver aiRebs sakuTar Tavze damzRvevis janmrTelobasTan dakavSire-
buli nebismieri samedicino momsaxurebis xarjebis dafarvis valdebulebas. aseT pi-
robebSi SeuZlebeli iqneba mzRvevelis mier finansuri dagegmarebis uzrunvelyofa, 
aqtivebisa da gasavlebis kontroli. amitomac aucilebeli xdeba sadazRvevo SemTxve-
vebis zustad gansazRvra.  

 
4.1.3.2. samedicino aucileblobis koncefcia 

 
marTalia, janmrTelobis dazRvevis xelSekrulebaSi sadazRvevo dafarvis gaT-

valiswinebisas mzRveveli Tavisufalia samedicino momsaxurebebis nusxisa da gamo-
naklisi pirobebis gansazRvraSi, Tumca arsebobs garkveuli kriteriumebi, romlebic 
mis Tavisuflebas erTgvarad zRudavs.  

sayovelTaod miRebulia, rom janmrTelobis dazRvevis xelSekrulebebSi sa-
dazRvevo dafarva ZiriTadad gaTvaliswinebulia `samedicino aucileblobiT~54 ga-
mowveuli samedicino momsaxurebisTvis. samedicino aucilebloba iuridiuli kate-
goria ar aris da misi Sinaarsis dazustebisTvis samedicino sferoSi arsebuli praq-
tikis gaTvaliswinebaa saWiro.  `samedicino aucilebloba~ gansxvavebulad ganimarte-
ba janmrTelobis dazRvevis polisebSi. magaliTad: aSS-is iuridiul literaturaSi 
moyvanili erT-erTi ganmartebis mixedviT, samedicino aucileblobiT gapirobebul 
samedicino momsaxurebas miekuTvneba janmrTelobis dazianebisa da daavadebis Sem-
TxvevaSi saWiro da Sesabamisi samedicino momsaxureba, romelic pacients gaeweva aSS-
is samedicino praqtikaSi miRebuli saerTo principebis Sesabamisad, da romelic ar 

                                                            
54  Medical necessity. 
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miiCneva `eqsperimentul mkurnalobad~ da ar gamoiyeneba saswavlo an samecniero miz-
nebisaTvis.55 

gasaTvaliswinebelia, rom samedicino aucileblobis cneba sakmaod rTuli gansa-
sazRvria. garkveul SemTxvevebSi aRniSnuli cnebis Camoyalibebisas sirTule nakle-
bia. magaliTad: sayovelTaod miRebulia, rom samedicino aucilebloba ufro farTo 
cnebaa, vidre mxolod arsebuli daavadebis an dazianebis gankurneba. aRniSnuli gu-
lisxmobs imas, rom samedicino aucileblobis definicia prevenciuli zomebis gata-
rebasac moiazrebs, rogoricaa, magaliTad, vaqcinacia. mzRvevelis mier vaqcinaciaze 
sadazRvevo dafarvis gavrcelebas misi ekonomikuri interesi gansazRvravs. cxadia, 
mzRvevels urCevnia dafaros vaqcinaciis xarjebi dRes, rac gacilebiT naklebia, vid-
re Tavad daavadebis mkurnalobis xarjebi xval.  

Tumca garkveul SemTxvevaSi samedicino aucileblobis gansazRvra rTulia. maga-
liTad samedicino praqtikaSi xSirad davoben imis Taobaze, aris Tu ara kosmetikuri 
operaciebi samedicino aucileblobiT gapirobebuli. cxadia, qirurgiuli Careva, 
romelic miznad isaxavs mZime avariis Sedegad adamianis dazianebuli da formaSec-
vlili organoebis koreqcias, samedicino aucileblobiTaa gapirobebuli. aRniSnuli 
aucilebelia pacientis organoebis sasicocxlo funqciebis SesanarCuneblad. magram 
rogor unda gadawydes sakiTxi, rodesac erTi samedicino manipulaciis Catarebas sa-
fuZvlad Sereuli motivi udevs. magaliTad, rodesac cxviris operacia keTdeba er-
Tdroulad rogorc vizualuri efeqtis, ise cxviriT sunTqvis funqciis gaumjobese-
bis mizniT?56 aseT dros zRvaris dadgena samedicino aucileblobasa da mis miRma ga-
weul samedicino momsaxurebebs Soris Zalze rTulia da sakiTxi yoveli konkretuli 
SemTxvevis magaliTze unda gadawydes.  

 
4.1.3.3. janmrTelobis dazRvevis xelSekrulebis sadazRvevo dafarviT 

gaTvaliswinebuli gamonaklisebi 
 

samedicino aucileblobis msgavsad eqsperimentuli mkurnalobac  samecniero da 
profesiuli standartebis mixedviT ganimarteba. maT zust gansazRvrebas praqtikuli 
mniSvneloba aqvs calkeuli sadazRvevo urTierTobisaTvis, radgan swored am defini-
ciebis Sinaarsi gansazRvravs calkeul SemTxvevaSi mzRvevelisa da damzRvevis saxel-
Sekrulebo interesis dakmayofilebas. erTis arseboba gamoricxavs meores da piriqiT. 

eqsperimentuli mkurnalobisTvis gaTvaliswinebuli samedicino momsaxureba jan-
mrTelobis dazRvevis xelSekrulebebSi, rogorc wesi,  gamonaklis pirobebSi xvdeba. aR-
niSnulis mizezi is garemoebaa, rom eqsperimentuli mkurnalobis xarjebi sakmaod maRa-
lia da maTi Rirebulebis zustad gansazRvra mzRvevelis mier winaswar SeuZlebelia. 
mzRvevelma rom sadazRvevo dafarva yvela saxis daavadebasa da yvela tipis mkurnaloba-
ze gaavrcelos, rogorc misi, ise damzRvevis xarjebi mniSvnelovnad gaizrdeba.57 

                                                            
55   Jerry R., Richmond D., Understanding Insurance Law, 4th  Edition, LexisNexis, 2007, 501. 
56  iqve, 504.  
57  iqve, 498. 
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eqsperimentuli mkurnalobis definiciebi sxvadasxvagvaradaa warmodgenili jan-
mrTelobis dazRvevis polisebSi. aSS-is sasamarTloebi damzRvevis sasargeblod gan-
martaven janmrTelobis dazRvevis xelSekrulebebs, sadac `eqsperimentuli mkurna-
lobis~ gansazRvreba mzRvevelis mier bundovnad aris Camoyalibebuli. Sesabamisad, 
sasamarTlo uars eubneba mzRvevels eqsperimentuli mkurnalobis Sesaxeb gamonakli-
sis aRsrulebaze dazRvevis xelSekrulebaSi aRniSnuli definiciis araadekvaturo-
bisa da detalurad dauregulireblobis gamo.58 

eqsperimentuli mkurnalobis meTodebTan dakavSirebiT azrTa sxvadasxvaobaa 
Tavad samedicino eqspertebs Soris. xSirad dava mimdinareobs imasTan dakavSirebiT, 
mkurnalobis esa Tu is konkretuli meTodi miekuTvneba tradiciuls Tu eqsperimen-
tuls. rogor unda moiqces aseT SemTxvevaSi mosamarTle: romeli eqspertis daskvnas 
daeyrdnos? rogor `SearCios~ swori daskvna?59 bunebrivia, mosamarTle saWiroebs 
konkretuli sferos warmomadgenelTa Sejerebuli poziciis gacnobas, ris mixedvi-
Tac man unda miiRos gadawyvetileba.  

aseTi situaciebis Tavidan asacileblad saukeTeso gamosavalia mzRvevelis mier 
gamonaklisebis nawilSi garkveuli cnebebisa Tu definiciebis motanis nacvlad kon-
kretuli samedicino procedurebis CamoTvla. amgvari taqtika gamoricxavs xelSek-
rulebis ganmartebas mzRvevelis sawinaaRmdegod.60 

`eqsperimentuli mkurnalobis~ garda janmrTelobis dazRvevis xelSekrulebis 
gamonaklisebSi xSirad warmodgenilia `winaswar arsebuli samedicino mdgomareobis 
gamoricxvis pirobebi~.61 aRniSnuli pirobebi gamoricxavs sadazRvevo dafarvis gav-
rcelebas iseT daavadebebze, romlebic dadga (an romelTa ganviTarebac daiwyo) sa-
dazRvevo periodis dawyebamde. winaswar arsebuli samedicino mdgomareobis gamo-
ricxvis pirobebiT:  

1) pirvel yovlisa, ganisazRvreba Tavad samedicino mdgomareoba, magaliTad: daa-
vadeba an dazianeba, romlisaTvisac ganxorcielda damzRvevis janmrTelobis mdgoma-
reobis Semowmeba, diagnostika, mkurnaloba da/an iseTi simptomebis erToblioba, ro-
melTa arsebobis SemTxvevaSic nebismieri gonieri adamiani mimarTavda eqims;  

2) ganisazRvreba vada sadazRvevo periodis dawyebamde, romlis ganmavlobaSi 
dadgomis drosac samedicino mdgomareoba CaiTvleba winaswar arsebulad; 

3) ganisazRvreba vada sadazRvevo periodis dawyebis Semdeg, romlis ganmavloba-
Si dadgomis drosac samedicino mdgomareoba CaiTvleba winaswar arsebulad.62 

winaswar arsebuli samedicino mdgomareobis gamoricxvis pirobebis gaTvaliswi-
neba janmrTelobis dazRvevis xelSekrulebaSi garkveul miznebs emsaxureba. aseTi 
pirobebis ararsebobis SemTxvevaSi konkretuli adamianebi daelodebodnen janmrTe-
lobis mdgomareobis gauaresebas, garkveuli samedicino mdgomareobis dadgomas da 
mxolod amis Semdeg SeiZendnen janmrTelobis dazRvevas. sadazRvevo SemTxvevis dad-

                                                            
58  Jerry R., Richmond D., Understanding Insurance Law, 4th  Edition, LexisNexis, 2007, 499.  
59   iqve, 500. 
60  iqve, 501.  
61   Preexisting condition exclusions. 
62  Jerry R., Richmond D., Understanding Insurance Law, 4th edition, LexisNexis, 2007, 495. 
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goma mxareTaTvis winaswar ucnobi da araprognozirebadi movlena unda iyos. aRniSnu-
li pirobebis arseboba zrdis momxmareblis motivacias, SeiZinos janmrTelobis 
dazRveva maSin, rodesac janmrTelia.63 aseTi SemTxvevebis klasikuri magaliTia or-
suli qalis mier orsulobis periodSi SeZenili janmrTelobis dazRveva, romlis pi-
robebic gamoricxavs orsulobasTan dakavSirebuli samedicino momsaxurebis xarje-
bis dafarvas.64 aRniSnuli gulisxmobs imas, rom orsuloba, rogorc damzRvevis jan-
mrTelobis garkveuli mdgomareoba, unda dadges sadazRvevo periodSi sadazRvevo 
SemTxvevis saxiT. gavrcelebuli sadazRvevo praqtikis Tanaxmad, swored aseT dros 
xorcieldeba damzRvevis orsulobasTan dakavSirebuli samedicino momsauxrebis 
xarjebis anazRaureba mzRvevelis mier. 

 
4.2. damzRvevis uflebrivi dacvis garantiebi janmrTelobis 

dazRvevis xelSekrulebaSi 
 

4.2.1. dazRvevis xelSekruleba, rogorc mxareTa araTanabari                                
uflebamosilebis pirobebSi65 dadebuli xelSekruleba 

 
janmrTelobis dazRvevis xelSekrulebis srulyofili analizi im Taviseburebe-

bis Seswavlas moiTxovs, rac mxareTa Soris xelSekrulebis pirobebze SeTanxmebis 
dros vlindeba. kerZod, yuradRebas iqcevs janmrTelobis dazRvevis xelSekrulebis 
dadebisas mxareTa araTanabari uflebrivi mdgomareoba.  

Tanamedrove pirobebSi adamianebi xSirad moklebulni arian xelSekrulebis pi-
robebze molaparakebis Tavisuflebas. xelSekrulebebis standartizacia calkeul 
sferoSi dakavSirebulia xelSekrulebebis pirobebis calmxrivad gansazRvrasTan, 
rac meore mxares maTi Secvlis uflebas arTmevs. aRniSnuli ki garkveul winaaRmde-
gobaSi modis xelSekrulebis Tavisuflebis ideasTan.66  

klasikur SemTxvevebSi xelSekruleba mxareTa Soris mis pirobebze SeTanxmebisas 
maTi Tanabari uflebamosilebis pirobebSi ideba. Tanamedrove cxovrebaSi  dazRvevis 
xelSekrulebis dadebisas aseTi SesaZleblobis arseboba faqtobrivad gamoricxuli-
a. damzRvevi Tavisufalia mis arCevanSi mzRvevelebsa da sxvadasxva sadazRvevo pro-
duqts Soris, magram rogorc ki is yuradRebas SeaCerebs dazRvevis konkretul saxe-

                                                            
63   Jerry R., Richmond D., Understanding Insurance Law, 4th edition, LexisNexis, 2007, 496. 
64   iqve, 497. 
65   Inequality of bargaining power. 
66  xelSekrulebis dadebis Tavisufleba yovelTvis ar iyo samarTlebrivi principi. sau-

kuneebis ganmavlobaSi adamianis ufleba-movaleobebi ganisazRvreboda misi daba-
debis, ojaxis statusis, garkveuli tomisaTvis kuTvnilebisa Tu sxva niSnebis mixed-
viT. adamianebs Soris samarTlebrivi urTierTobebi Seicvala mas Semdeg, rac ekono-
mika daefuZna Sromis danawilebis princips. axla ukve adamianebi Tavad gansazRvrav-
dnen pirad statuss calkeul saxelSekrulebo urTierTobebSi SesvliT. ix. Zweigert K., 
Kötz H., Introduction to Comparative Law, Translated from the German by Weir T., 3rd Revised Edition, 
Clarendon Press. Oxford, 1998, 325.         
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ze, xelSekrulebis pirobebze SeTanxmebis misi ufleba erTgvarad izRudeba. mzRveve-
li, rogorc wesi, winaswar gamzadebul standartul kontraqts warudgens damzRvevs 
xelmosawerad. bunebrivia, mzRveveli metad gamocdili da gawvrTnilia sadazRvevo 

terminebis Sinaarsis garkvevaSi, vidre `gamoucdeli~ momxmarebeli.67,68 
janmrTelobis dazRvevis xelSekrulebiT gaTvaliswinebuli dazRvevis obieqti, 

janmrTeloba, adamianis gansakuTrebul interesTa sferos miekuTvneba. Sesabamisad, 
misi dazRvevis motivacia, rogorc wesi, didia. janmrTelobis dazRvevis SeZenis inte-
resi gansakuTrebiT mometebulia iseT subieqtebSi, romlebsac ukve janmrTelobis 
mxriv garkveuli problemebi aqvT  da surT, janmrTelobis dazRvevis SeZena. mzRveve-
li iTvaliswinebs produqtze moTxovnis sidides da gansakuTrebuli sifrTxiliT 
ayalibebs xelSekrulebis standartul teqsts.  

imis gamo, rom momxmarebeli naklebad aris gamocdili sadazRvevo xelSekrulebe-
bis Sedgenasa da teqstis interpretaciaSi, arsebobs mometebuli safrTxe, rom mzRve-
veli borotad gamoiyenebs momxmareblis `gamoucdelobas~ da upiratesad sakuTar in-
teresebze moargebs xelSekrulebis pirobebs. xSirad xelSekrulebis iseTi mniSvnelo-
vani debulebebi, rogoricaa, magaliTad, gamonaklisi pirobebi, sadazRvevo polisSi im-
gvaradaa Camoyalibebuli, rom saTanado dakvirebis gareSe damzRvevma SeiZleba verc ki 
SeniSnos isini. arada, mis mier xelSekrulebis dadebisas gamovlenili nebis namdvilo-
bisaTvis aucilebelia, rom mas srulyofilad hqondes Semecnebuli sadazRvevo dafar-
vis Sinaarsi. magaliTad, Tu xelSekrulebis teqstSi gamonaklisebis grafaSi CamoTvli-
lia daavadebebi da winadadeba mTavrdeba daTqmiT `da sxva~, damzRvevma unda gaiTva-
liswinos, rom aRniSnuli daTqmaSi moeqceva nebismieri daavadeba, romelic ar aris 
gaTvaliswinebuli arc sadazRvevo dafarvis pirobebiT da arc gamonaklisebiT. 

xelSekrulebis dadebis Tavisufleba absoluturi kategoria ar aris. misi arse-
boba faqtobrivad gamoricxulia  xelSekrulebis mxareTa ekonomikuri da socialuri 
uTanasworobisas. aseT dros Zlieri mxare gansazRvravs xelSekrulebis Sinaarss.69 

janmrTelobis dazRvevis xelSekrulebis dadebisas mxareTa xelSekrulebis pi-
robebze molaparakebis araTanabari uflebamosileba xSirad gamowveulia erT-erTi 
mxaris aSkarad gamoxatuli ekonomikuri upiratesobiT, ris gamoc, faqtobrivad, is 
karnaxobs meore mxares xelSekrulebis pirobebs. magaliTad, dasaqmebis sferoSi ar-
sebuli moTxovnis sididisa da miwodebis simciris gamo, rogorc wesi, ganmcxadebeli 
moklebulia xelSekrulebis pirobebze molaparakebis SesaZleblobas. meore mxriv, 
mxare SeiZleba brmad, yovelgvari molaparakebis gareSe daTanxmdes xelSekrulebis 
pirobebs sxva mizeziTac, magaliTad: mis mier arasakmarisi gamocdilebis, molapara-

                                                            
67  Jerry R., Richmond D., Understanding Insurance Law, 4th  Edition, LexisNexis, 2007, 159-160. 
68  swored amitom aniWebs amerikis dazRvevis samarTali mzRvevels valdebulebas, gan-

sakuTrebuli sifrTxiliTa da keTilsindisierebiT moekidos xelSekrulebis piro-
bebis zustad da erTazrovnad formulirebas. dazRvevis xelSekrulebis bundovani da 
orazrovani debulebebi mzRvevelis (xelSekrulebis Semdgenis) sawinaaRmdegod gani-
marteba (iqve).  

69   iqve,  1360.  
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kebis unaris an xelSekrulebaSi misTvis xelsayreli pirobebis gaTvaliswinebis inte-
resis arqonis SemTxvevaSi.70 

me-19 saukunis industriuli revoluciis Sedegad saqonlisa da momsaxurebis 
warmoebasTan erTad standartizacia ganicada xelSekrulebis pirobebmac. xelSekru-
lebis standartuli pirobebis damkvidreba biznesis racionalizaciis aucileblo-
biT iyo gapirobebuli. xelSekrulebis standartuli pirobebis arsebobis SemTxveva-
Si saWiro aRar aris TiToeuli SeTanxmebisaTvis calke molaparakebis warmarTva, rac 
zogavs drosa da finansur resursebs.  

Tumca, biznesis racionalizacia xelSekrulebebis standartizaciis erTaderTi 
mizezi ar aris. msxvili kompaniebi efeqturad iyeneben standartul xelSekrulebebs 
imisaTvis, rom maTTvis maqsimalurad xelsayreli da mogebiani pirobebi gaiTvaliswi-
non, xelSekrulebaSi dakavSirebuli rac SeiZleba meti riski gadaakisron meore mxa-
res. magaliTad, xelSekrulebaSi SeiZleba Caidos fasis gazrdis piroba, SeizRudos 
meore mxaris ufleba xelSekrulebidan gasvlisa, gaTvaliswinebul iqnes sanqcia meo-
re mxaris mxridan valdebulebis Sesrulebis dayovnebis SemTxvevaSi da sxv. cxadia, am 
tipis pirobebi gaTvlilia calmxriv interesebze. mewarmis ekonomikuri, inteleqtua-
luri Tu fsiqologiuri upiratesobis gamo momxmarebels sxva arCevani ara aqvs, Tu 

ara daeTanxmos SemoTavazebul pirobebs.71  
gasaTvaliswinebelia is garemoebac, rom mizezi, ris gamoc momxmarebeli molapa-

rakebis warmarTvis gareSe Tanxmdeba SeTavazebul pirobebs, yovelTvis meore mxaris 
ekonomikuri upiratesoba ar aris. xSirad drois, finansuri resursisa Tu sxva faqto-
ris gamo momxmareblisaTvis ufro xelsayrelia standartul pirobebze daTanxmeba, 
vidre molaparakebis warmarTva da aseT pirobebze vaWroba. magaliTad, rodesac ada-
miani avtosadgomSi ayenebs manqanas an yidulobs kompiuters, is, rogorc wesi, pirda-
pir Tanxmdeba SeTavazebul pirobebs ara imitom, rom is iZulebulia ase moiqces, ara-
med imitom, rom molaparakebis warmarTvis xarjebi an sxva alternativis Zieba gaci-
lebiT araxelsayrelia misTvis, vidre aseT SeTavazebaze daTanxmebiT miRebuli sar-

gebeli.72 mewarmeebma kargad ician amis Sesaxeb. isini maqsimalurad sargebloben aseTi 
situaciebiT da maTTvis sasurvel pirobebs sTavazoben momxmarebels.    

1960-iani wlebis dasawyisidan evropuli qveynebis umetes nawilSi miRebuli kano-
nebi daefuZna swored momxmareblis, rogorc `susti~ mxaris, xelSekrulebis cal-
mxriv interesze gaTvlili pirobebisagan dacvis ideas. didi xnis ganmavlobaSi bizne-
sis usamarTlo pirobebisagan dacvas germaniis federaciul respublikaSi mxolod 

sasamarTloebi axorcielebdnen.73 aseT dros sasamarTloebi umetesad mimarTavdnen 

princips contra proferentem, romlis Tanaxmadac xelSekrulebis bundovani da orazrova-

ni debulebebi ganimarteboda im mxaris sasargeblod, romelsac monawileoba ar miu-

                                                            
70   Zweigert K., Kötz H., Introduction to Comparative Law, Translated from the German by Weir T., 3rd Revised 

Edition, Clarendon Press. Oxford, 1998, 331.  
71  iqve,   334. 
72  iqve. 
73   iqve, 335. 
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Ria maT CamoyalibebaSi. germaniis sasamarTloebma SeimuSaves saxelmZRvanelo prin-
cipebi xelSekrulebis standartuli pirobebis samarTlianobis dasadgenad, gamijnes 
ra calkeuli saqmeebi da xelSekrulebis garkveuli tipis pirobebi erTmaneTisgan. Se-
degad, Camoyalibda samosamarTleo samarTali, romelSic udavod didia germaniis sa-
samarTloebis roli da romelsac im droisaTvis analogi ar moeZebneboda. 1977 wels 

miRebul iqna kanoni biznesis zogadi pirobebis samarTlis kontrolis Sesaxeb.74 

xelSekrulebis `susti~ mxaris araxelsayreli pirobebisagan dacvas iTvaliswi-

nebs avstriis, Sveicariis, safrangeTis75, italiis76 samarTlis sistemebi.   

xelSekrulebis standartuli pirobebis samarTlianobis sakiTxi aseve aqtualu-
ria inglisuri da amerikuli samarTlisaTvis. am TvalsazrisiT aRsaniSnavia inglisis 

saapelacio sasamarTlos gadawyvetileba erT-erT saqmeze,77 romlis Tanaxmadac rac 

ufro moulodneli da araxelsayreli SeiZleba iyos xelSekrulebis piroba mxarisaT-
vis, miT ufro garkveviT da naTlad unda Camoyalibdes igi. inglisis sasamarTloebi 

aqtiurad mimarTavdnen princips contra proferentem.78 1977 wels inglisSi miiRes kanoni 

xelSekrulebis usamarTlo pirobebis Sesaxeb.  
xelSekrulebis standartuli pirobebis samarTlianobis problema uyuradRebod 

arc evrokavSiris saxelSekrulebo samarTals dautovebia. 1993 wlis 5 aprils miRebul 
iqna evrokavSiris direqtiva samomxmareblo xelSekrulebebSi usamarTlo pirobebis 

Sesaxeb.79 aRniSnuli direqtiva iTvaliswinebs momxmarebelTa uflebebis dacvis minima-

lur zRvars, rac, bunebrivia, ar uzRudavs wevr saxelmwifoebs aseTi dacvis gafarTo-
ebis SesaZleblobas. direqtiva Seexeba iseT xelSekrulebebs, sadac erTi mxare momxma-
rebelia (e.i. fizikuri piri, moqmedi iseTi miznebisaTvis, romlebic ar xvdeba mis pro-
fesiul, saqmianobisa Tu savaWro interesebSi). Sesabamisad, direqtiva ar vrceldeba 
iseT xelSekrulebebze, romlebic ideba biznesmenTa Soris. franguli samarTlis garda 
aseT SezRudvas ar icnobs germaniis, avstriis, SvedeTisa da holandiis kanonmdeblo-

ba.80  direqtivis Tanaxmad, xelSekrulebis piroba CaiTvleba baTilad, Tu masze SeTan-

xmeba ar momxdara calke mxareebs Soris da erT-erTi mxaris mier winaswar ise Camoya-

libda, rom momxmarebels ar hqonia SesaZlebloba misi Sinaarsis Secvlisa.81 

 

                                                            
74  Zweigert K., Kötz H., Introduction to Comparative Law, Translated from the German by Weir T., 3rd Revised 

Edition, Clarendon Press. Oxford, 1998, 337. 
75   iqve,  338. 
76  iqve,  339. 
77  Interfoto Library Ltd. v. Stiletto Ltd. [1989]. 
78  Zweigert K., Kötz H., Introduction to Comparative Law, Translated from the German by Weir T., 3rd Revised 

Edition, Clarendon Press. Oxford, 1998, 341. 
79  iqve,  343. 
80  iqve,  344. 
81  iqve,  345. 
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4.2.2 samedicino momsaxurebis xarisxis koncefcia janmrTelobis  
dazRvevis xelSekrulebaSi 

 
4.2.2.1. janmrTelobis dazRvevis xelSekrulebaSi damzRvevis uflebriv 

dacvasTan dakavSirebuli safrTxeebi 
 

janmrTelobis dazRvevas dazRvevis sxva saxeebisagan is Tavisebureba gamoarCevs, 
rom misi obieqti momxmareblisaTvis  gansakuTrebulad  mniSvnelovani da saTuTia.  
adamianisTvis yvelaze mniSvnelovani sicocxle da janmrTelobaa.82 damzRvevi, rome-
lic sakuTar janmrTelobasTan dakavSirebuli samedicino momsaxurebis xarjebis da-
farvas sxva pirs miandobs, elis ara mxolod aseTi xarjebis anazRaurebas, aramed 
adekvaturi da xarisxiani samedicino momsaxurebis miRebas. swored am motivaciazea 
dafuZnebuli  misi mxridan mzRvevelTan saxelSekrulebo urTierTobaSi Sesvla. 

janmrTelobis dazRvevis obieqtis gansakuTrebuli bunebis gamo momxmareblis 
mier janmrTelobis dazRvevis xelSekrulebiT gaTvaliswinebuli samedicino momsa-
xurebis miRebisas araerTi gauTvaliswinebeli Sedegi SeiZleba dadges. medicinaSi 
araprognozirebadi Sedegebis dadgomis albaToba sakmaod maRalia. eqimis meTvalyu-
reobis qveS aRmoCenili damzRvevi arafriT gansxvavdeba Cveulebrivi pacientisagan 
da yvela is gauTvaliswinebeli Sedegi, rac SesaZloa samedicino momsaxurebis gawevis 
dros dadges zogadad, SeiZleba dadges damzRvevis mimarTac. samedicino momsaxure-
bis gawevis Sedegad damzRvevs SeiZleba araerTi pretenzia gauCndes, kerZod mas Se-
saZloa: miadges ziani; is ar daakmayofilos gaweuli samedicino momsaxurebis xaris-
xma; mas daugviandes samedicino momsaxurebis gaweva da a.S. vis unda mimarTos dam-
zRvevma aseT SemTxvevebSi? rogor ganisazRvreba sadazRvevo kompaniis pasuxismgeb-
lobis farglebi? 

dazRvevis klasikuri principebis Tanaxmad, misi daniSnulebaa sadazRvevo Sem-
TxveviT gamowveuli zianis anazRaureba. dazRvevis xelSekrulebis SinaarsisaTvis 
ganmsazRvrelia riskisa da misi realizaciis Sedegad damdgari zianis arseboba. zia-
nis anazRaureba istoriulad dazRvevis funqciaa. Tanamedrove pirobebSic dazRveva 
gadaxdis meqanizmad ganixileba. mzRvevelsa da damzRvevs Soris dadebuli janmrTe-
lobis dazRvevis xelSekrulebiT gaTvaliswinebulia mzRvevelis valdebuleba, da-
faros damzRvevis samedicino momsaxurebis xarjebi. mxareTa Soris SeTanxmebis saga-
nia zianis anazRaureba. sadazRvevo kompania ver iqneba pasuxismgebeli yvela im gauT-
valiswinebeli SedegisaTvis, rac samedicino momsaxurebis gawevis procesSi SeiZleba 
dadges. Sesabamisad, sadazRvevo kompaniis pasuxismgebloba damzRvevis winaSe samedi-
cino momsaxurebis xarjebis anazRaurebiT amoiwureba. Tumca mocemul kiTxvaze ase-
Ti calsaxa pasuxis gacema ar aris im problemaTa gadawyvetis saSualeba, romelic 
praqtikaSi xSirad dgeba momxmareblis mier janmrTelobis dazRvevis SeZenis dros.  

                                                            
82  Nomi Y., Medical Liability in Japanese Law, Modern Trends in Tort Law, Editor Hondius  E., Kluwer Law 

International, 1999, 29. 
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4.2.2.2. samedicino momsaxurebis xarisxis uzrunvelyofa,                                    
rogorc damzRvevis umTavresi interesis dacvis saSualeba 

 
saqarTvelos sadazRvevo bazarze damkvidrebuli praqtikiT, xSir SemTxvevaSi 

janmrTelobis dazRvevis xelSekrulebiT konkretuladaa gansazRvruli is samedici-
no dawesebuleba, visac damzRvevma unda mimarTos samedicino momsaxurebis misaRe-
bad. es iseTi SemTxvevebia, rodesac sadazRvevo kompaniebi Tavad irCeven `kontraq-
tor~ samedicino dawesebulebebs da winaswar uTanxmdebian anazRaurebis pirobebze.  
mocemul SemTxvevaSi ramdenime problemasTan gvaqvs saqme. erTi mxriv, izRudeba sa-
qarTvelos jandacvis kanonmdeblobiT gaTvaliswinebuli pacientis ufleba, Tavad 
airCios samedicino dawesebuleba. Tumca aRniSnuli SezRudva TviTneburia, rac ga-
moixateba damzRvevis mier xelSekrulebaze Tanxmobis gamoTqmiT. nebis Tavisufali 
gamovlenis safuZvelze damzRvevi gamoTqvams mzadyofnas, SeiboWos xelSekrulebis 
pirobebiT. Sesabamisad, Tu damzRvevi xelSekrulebis dadebis etapze yuradRebiT ga-
ecnoba mis Sinaarss da srulyofilad Seimecnebs mis pirobebs, samarTlebrivi Tval-
sazrisiT problema ar dgeba. sxva sakiTxia, ramdenad legitimuria aseTi pirobis Ca-
deba janmrTelobis dazRvevis xelSekrulebaSi mzRvevelis mxridan.  

im argumentis gaTvaliswinebiT, rom janmrTelobis dazRvevis xelSekrulebis sa-
gani  mxolod samedicino momsaxurebis anazRaurebiT amoiwureba, maSin mzRvevelma ar 
unda dauwesos SezRudvebi damzRvevs samedicino dawesebulebis arCevisas. rodesac 
damzRvevi Tavad irCevs samedicino dawesebulebas, is irCevs samedicino momsaxure-
bis xarisxsac. aseT SemTxvevebSi mzRvevelis pasuxismgebloba calsaxad samedicino 
momsaxurebis xarjebis anazRaurebiT Semoifargleba. sxva saqmea, rodesac mzRveveli 
Tavad karnaxobs momxmarebels, romel samedicino dawesebulebas mimarTos.  

aseT SemTxvevebSi mzRvevelis pasuxismgebloba unda gaizardos, radgan is valde-
bulia gansakuTrebuli mzrunvelobiT moekidos  damzRvevis interesebis dacvas.  bu-
nebrivia, damzRvevs ara aqvs ufleba, im zianis anazRaurebis moTxovniT mimarTos sa-
dazRvevo kompanias, romlis adresatic samedicino dawesebulebaa. samagierod, mas 
SeuZlia sadazRvevo kompaniisagan moiTxovos misi, rogorc momxmareblis,  intereseb-
ze saTanadod zrunva. bunebrivia, sadazRvevo kompania dainteresebuli unda iyos sa-
medicino dawesebulebis mier momxmareblisaTvis xarisxiani samedicino momsaxurebis 
gawevaSi. sadazRvevo kompaniis mier momxmareblisTvis SeTavazebuli `produqti~ sa-
medicino momsaxurebaa, romelic Tavisi bunebiT sakmaod rTuli da kompleqsuria. 
swored amitom sadazRvevo kompaniis mxridan damzRvevis interesze zrunvis valde-
buleba mocemul SemTxvevaSi erTiorad mometebulia. damzRvevis interesze zrunvis 
legitimuri aucileblobis garda, gaweuli samedicino momsaxurebis xarisxi mniSvne-
lovania sadazRvevo kompaniis imijisa da saqmiani reputaciisaTvis.     

samedicino dawesebulebis mier pacientisaTvis xarisxiani samedicino momsaxure-
bis gaweva  mzRvevelisaTvis mniSvnelovania imdenad, ramdenadac aRniSnulis uzrun-
velyofiT is inarCunebs momxmarebels da piriqiT, samedicino momsaxurebiT ukmayo-
filo damzRvevi pretenzias mzRvevelis winaSe gamoTqvams. samedicino dawesebulebis 
mier dazRveulebisaTvis xarisxiani samedicino momsaxurebis uzrunvelyofis mizniT 
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sadazRvevo kompaniam mkacrad unda moiTxovos samedicino dawesebulebisgan yvela im 
valdebulebis keTilsindisierad Sesruleba, rac am ukanasknels zogadad ekisreba pa-
cientis winaSe. mxedvelobaSia iseTi SemTxvevebi, rodesac samedicino dawesebuleba 
misi valdebulebis darRvevisaTvis pasuxismgebeli iqneba ara mxolod pacientis, ara-
med sadazRvevo kompaniis winaSec. SesaZlebelia sadazRvevo kompaniam samedicino da-
wesebulebasTan saxelSekrulebo urTierTobis gagrZeleba garkveuli pirobebis Ses-
rulebas daukavSiros.   

adekvaturi da xarisxiani samedicino momsaxurebis gawevis valdebuleba samedici-
no dawesebulebis upirvelesi movaleobaa. 

samedicino personalma unda gamoiCinos pativiscema pacientis, rogorc individis, 
sicocxlisa da Rirsebis mimarT, borotad ar unda gamoiyenos pacientis fiziologiu-
ri da mentaluri mdgomareoba. samedicino personali valdebulia ganaxorcielos kar-
gi da saTanado xarisxis samedicino momsaxureba, romelic ar Semoifargleba mxolod 
daavadebis gankurnebiT da moicavs daavadebis prevenciisa da reabilitaciis etapeb-
sac.83   

samedicino personals ekisreba pacientze zrunvis valdebuleba, romlis fargle-
bic ganisazRvreba konkretul qveyanaSi pacientis mkurnalobis droisaTvis arsebuli 
medicinis ganviTarebis doniT.84 eqimis mier saTanado mzrunvelobis gamoCenis valde-
buleba dakavSirebulia pacientze zrunvis standartTan. Tu zrunvis standarti daba-
lia, es moqmedebs eqimis sasargeblod, xolo Tu standarti maRalia, es moqmedebs paci-
entis sasargeblod. zrunvis standarti erTgvari qcevis wesia, romelic ganisazRvreba 
yoveli konkretuli sivrcis samedicino CveulebebiT da warmoadgens miRebul praqti-
kas mocemul specialobaSi.85 

sadazRvevo kompaniam samedicino dawesebulebasTan dadebul xelSekrulebaSi Se-
saZloa gaiTvaliswinos iseTi muxli, romlis mixedviTac sadazRvevo kompanias ufleba 
eqneba moiTxovos samedicino dawesebulebis mier damzRvevisaTvis gaweuli uxarisxo 
mkurnalobiT gamowveuli zianis anazRaureba. 

zogadad, samedicino momsaxurebis xarisxi sajaro samarTlis gansazRvris sferos 
miekuTvneba da misi dadgena xelSekrulebis doneze SeuZlebelia. gansaxilvel SemTxve-
vaSi samedicino momsaxurebis xarisxi unda ganisazRvros kanonmdeblobiT standarte-
bis doneze da masze pasuxismgebeli ar SeiZleba iyos sadazRvevo kompania. samedicino 
dawesebulebis mxridan samedicino saqmianobis ganxorcielebis licenziis floba gar-
kveulwilad ganapirobebs xarisxiani samedicino momsaxurebis molodinis arsebobas.  

Tumca, mzRvevels SeuZlia gansazRvros samedicino dawesebulebis mxridan samedi-
cino momsaxurebis gawevis garkveuli kriteriumebi: magaliTad, xelSekrulebiT daad-
ginos Sesabamisi finansuri sanqciebi mis mier dadgenili standartebis darRvevis Sem-
TxvevaSi.  

                                                            
83  Nomi Y., Medical Liability in Japanese Law, Modern Trends in Tort Law, Editor Hondius  E., Kluwer Law 

International, 1999, 28. 
84  iqve, 29. 
85  Boccara S., Medical Malpractice, Tort Law and Economics, Encyclopedia of Law and Economics, Editor 

Faure M.,  2nd  Edition, Vol. 1, Edward Elgar Publishing, 2009, 351.          
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Tavis mxriv, damzRvevis statusis floba momxmarebels ar arTmevs uflebas, ga-
moiyenos saqarTvelos jandacvis kanonmdeblobiT gansazRvruli pacientis uflebe-
bi da wauyenos samedicino dawesebulebas (eqims) rogorc saxelSekrulebo, ise deliq-
turi moTxovnebi.  

 
4.2.2.3. eqimsa da pacients Soris arsebuli fiduciuri urTierTobis86 

arsi 
 

eqimsa da pacients Soris arsebuli urTierToba miekuTvneba iseTi urTierTobe-
bis ricxvs, sadac erTi mxare misTvis mniSvnelovan interesebs miandobs meore mxares 
da xdeba masze damokidebuli. pacienti eqims miandobs misTvis yvelaze mniSvnelovan 
intersebs — sicocxlisa da janmrTelobis dacvas. Sesabamisad, eqimis pasuxismgeblo-
ba sakmaod didia. samedicino saqmianobis sirTulidan gamomdinare, eqims gaaCnia dis-
kreciuli uflebamosileba samedicino momsaxurebis gawevis procesSi mkurnalobas-
Tan dakavSirebuli gadawyvetilebis miRebisa. samedicino saqmianobis mravalferov-
nebisa da sirTulis gaTvaliswinebiT, SeuZlebelia eqimis valdebulebis gansazRvri-
sas yvela detalis gaTvaliswineba. eqimis diskreciul uflebamosilebasTan mimarTe-
baSi ori aspeqtia sayuradRebo: 1) pacients SeuZlia eqimis diskreciuli uflebamosi-
lebis SezRudvis moTxovna. aseT SemTxvevaSi eqimma detaluri informacia unda miawo-
dos pacients diagnostikisa da mkurnalobis taqtikasTan dakavSirebiT da pacienti 
Tavad miiRebs saboloo gadawyvetilebas;  2) pacients SeuZlia moiTxovos, rom eqimis 
diskreciuli uflebamosileba gamoyenebul iqnes mis sasargeblod. winaaRmdeg Sem-
TxvevaSi adgili eqneba eqimis mxridan fiduciuri valdebulebis darRvevas.87 

fiduciuri valdebuleba eqimsa da pacients Soris urTierTobaSi moicavs eqimis 
pasuxismgeblobas gaufrTxilebeli, aragulisxmieri qmedebisaTvis, romelic pacien-
tis sulier tanjvas iwvevs.88 interesTa konfliqtis SemTxvevaSi fiduciuri valdebu-
leba ukrZalavs eqims pacientis interesis daqvemdebarebas misi piradi interesisad-
mi, magaliTad: Zvirad Rirebuli an eqsperimentuli mkurnalobis Catareba, rodesac 
aRniSnuli samedicino aucileblobiT ar aris ganpirobebuli.89 fiduciuri valdebu-

                                                            
86  fiduciur urTierTobas iuridiul terminebs Soris ganmartaven, rogorc mxareTa So-

ris gansakuTrebul ndobaze dafuZnebul urTierTobas. aseT dros erT-erTi mxare 
specialur codnasa da gamocdilebas flobs, ris gamoc misi kontrahenti daqvem-
debarebul mdgomareobaSi imyofeba. ix. Garner B.(Editor), Black’s Law Dictionary, 8th edition, 
Thomson West, 2004, 1314. fiduciuri urTierToba moiTxovs, rom upiratesad daqvemde-
barebuli mxaris interesi iqnes gaTvaliswinebuli. eqimsa da pacints Soris arsebul 
urTierTobaSi daqvemdebarebuli mxare pacientia. eqimebis upiratesi pozicia araso-
des Seicvleba. amitomac akisrebs kanonmdebeli eqims mTel rig valdebulebebs paci-
entis interesebis dacvis mizniT. ix. Nomi Y., Medical Liability in Japanese Law, Modern Trends 
in Tort Law, Editor Hondius  E., Kluwer Law International, 1999, 38.  

87  Nomi Y., Medical Liability in Japanese Law, Modern Trends in Tort Law, Editor Hondius  E., Kluwer Law 
International, 1999, 30. 

88  iqve, 31. 
89  iqve, 32. 
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leba eqimisagan moiTxovs mis xelT arsebuli codnisa da profesiuli unarebis umaR-
lesi xarisxiT gamoyenebas pacientis interesebis sasargeblod.90 

 
4.2.2.4 eqimis profesiuli pasuxismgebloba, rogorc samedicino                     

momsaxurebis xarisxis uzrunvelyofis erT-erTi efeqturi saSualeba 
 

samedicino momsaxurebis xarisxis uzrunvelyofis erT-erT efeqtur saSualebad 
ganixileba eqimis profesiuli pasuxismgeblobis dazRveva. arsebobs mosazreba, rom 
pasuxismgeblobis dazRveva zrdis eqimis mxridan sakuTari valdebulebebis gulis-
xmierad Sesrulebisa da sadazRvevo SemTxvevis prevenciis motivacias. yidulobs ra 
pasuxismgeblobis dazRvevas, eqimi uzrunvelyofs sakuTar finansur usafrTxoebas 
mzRvevelisaTvis sadazRvevo premiis gadaxdis sanacvlod.  premiis gadaxda erTgva-

rad Seaxsenebs eqims sakuTari pasuxismgeblobis Sesaxeb.91 
sadazRvevo SemTxvevis Tavidan acilebis motivaciis gasazrdelad sadazRvevo 

praqtikaSi miRebulia eqimebTan mimarTebaSi e.w. bonus-malus meqanizmis gamoyeneba. aR-
niSnuli meqanizmis Tanaxmad, sadazRvevo periodSi premiis odenoba icvleba eqimis mi-
er sakuTari valdebulebebis Sesrulebisas gamoCenili gulisxmierebis proporciu-
lad, kerZod: eqimis mier saTanado zrunvis gamoCenis SemTxvevaSi  premiis odenoba 

mcirdeba, xolo gaufrTxileblobis SemTxvevaSi — izrdeba.92 
sadazRvevo premiis gansazRvrisas mzRvevelma SesaZloa gaiTvaliswinos eqimis (an 

samedicino dawesebulebis) saCivrebis istoria, eqimis mier pacientisaTvis zianis miye-
nebis SemTxvevebis statistika. `kargi~ istoriis SemTxvevaSi mzRvevelma SesaZloa Seam-

ciros premiis odenoba da, Sesabamisad, `cudi~ istoriis SemTxvevaSi — gazardos.93 
aRsaniSnavia, rom deliqtis samarTlisa da pasuxismgeblobis dazRvevis gauTva-

liswineblad eqimebs daekargebaT sakuTari valdebulebebis Sesrulebisas saTanado 

zrunvisa da gulisxmierebis gamoCenis kerZosamarTlis xasiaTis motivacia.94 
sayovelTaod miCneulia, rom pasuxismgeblobis dazRveva deliqtis samarTlis 

ganviTarebis mamoZravebeli Zalaa. dazaralebuli mesame pirebis mier miRebuli Tan-
xebis didi nawili sadazRvevo kompaniebidan Semodis. Tuki deliqtis samarTali arse-
bobs rogorc zianis anazRaurebis meqanizmi, es metwilad ganpirobebulia dazRvevis 

arsebobiT.95 

 

                                                            
90   Nomi Y., Medical Liability in Japanese Law, Modern Trends in Tort Law, Editor Hondius  E., Kluwer Law 

International, 1999, 30,  33. 
91  Boccara S., Medical Malpractice, Tort Law and Economics, Encyclopedia of Law and Economics, Editor 

Faure M.,  2nd  edition, Vol. 1, Edward Elgar Publishing, 2009, 348. 
92  iqve. 
93   iqve,  349. 
94  Wagner G., Tort Law and Liability Insurance, Tort Law and Economics, Encyclopedia of Law and 

Economics, Editor Faure M., 2nd edition, Vol. 1, Edward Elgar Publishing, 2009, 385.  
95  iqve,  401. 
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5. daskvna 
 

janmrTelobis dazRvevis, rogorc samarTlebrivi institutis, siRrmiseuli Ses-
wavla araerTi problemis analizs moiTxovs. kvlevebis safuZvelze SesaZlebelia Sem-
degi daskvnebis Camoyalibeba: 

1. janmrTelobis dazRveva dazRvevis mkveTrad gansxvavebuli saxea, radgan misi 
dacvis obieqti dakavSirebulia adamianis janmrTelobasTan. aRniSnulis gamo momete-
bulia misdami saxelmwifosa da damsaqmeblebis interesi.  

1.1. saxelmwifo zrunavs sazogadoebis calkeuli jgufebisaTvis janmrTelobis 
dazRvevis uzrunvelyofaze. TumcaRa, rogorc kvlevam aCvena, saxelwifos mier jan-
mrTelobis dazRvevaSi monawileobis farglebi dakavSirebulia misi socialuri da 
ekonomikuri politikis  prioritetebTan. iq, sadac mdidrebis dabegvra Raribebis sa-
sargeblod samarTlianad miiCneva, saxelmwifo aqtiurad monawileobs janmrTelobis 
dazRvevaSi.  

1.2. damsaqmeblis monawileoba misi dasaqmebulebis janmrTelobis dazRvevaSi 
ganpirobebulia dasaqmebulTa janmrTelobis dacvisa da maTi SromiTi motivaciis 
gazrdis interesebiT. statiaSi gamoikveTa dasaqmebaze dafuZnebuli janmrTelobis 
dazRvevis gamoyenebis upiratesobebi da naklovanebebi. erTi mxriv, janmrTelobis 
dazRveva dasaqmebulisaTvis mosaxerxebeli, droisa da energiis dazogvis xarjze mi-
Rebuli sargebelia. meore mxriv ki dasaqmebulis janmrTelobis dazRveviT gaTvalis-
winebuli sadazRvevo dafarva srulyofilad ver icavs dasaqmebulis janmrTelobas-
Tan dakavSirebul finansur riskebs. amasTanave, samsaxuris dakargvasTan erTad da-
saqmebuli avtomaturad kargavs janmrTelobis dazRvevasac.  

2. janmrTelobis dazRvevis xelSekruleba  janmrTelobis dazRvevis SeZenis yve-
laze xelsayreli gzaa. aseT dros momxmarebeli Tavad wyvets sakuTar janmrTelo-
basTan dakavSirebuli riskebis dazRvevis sakiTxebs. TumcaRa, rogorc kvlevam aCve-
na, xelSekrulebis dadebis etapze arsebuli mxareTa uTanasworo mdgomareoba erTi-
orad zRudavs momxmareblis mier janmrTelobis dazRvevis xelSekrulebis calkeul 
pirobaze molaparakebis uflebas. garda amisa, saqarTvelos sadazRvevo praqtikis ma-
galiTebze dayrdnobiT winamdebare kvlevaSi gamoikveTa damzRvevis uflebrivi dac-
vis damatebiTi safrTxeebi. kerZod, damzRvevis SezRudva samedicino dawesebulebis 
arCevaSi, rac mzRvevelis mxridan damzRvevis winaSe samedicino momsaxurebis xaris-
xis uzrunvelyofis garantiiT unda dabalnsdes.  

winamdebare statiaSi gaanalizebulia mzRvevelis mxridan samedicino momsaxure-
bis xarisxis uzrunvelyofis alternativebi, kerZod:  

2.1. statiaSi SemoTavazebulia samedicino momsaxurebis xarisxis uzrunvelyofis 
moTxovnis gaTvaliswineba mzRvevelsa da samedicino dawesebulebas Soris dadebul 
xelSekrulebaSi. aseT SemTxvevebSi mzRveveli mis partnior samedicino dawesebule-
basTan urTierTobas amyarebs garkveuli winapirobebis arsebobaze. SesaZloa mzRve-
velma Tavad dauwesos mis xelSemkvrel mxares samedicino momsaxurebis xarisxis 
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standarti da/an Sesabamisi sanqciebi gaiTvaliswinos samedicino dawesebulebis mxri-
dan misi darRvevisaTvis.   

2.2. samedicino momsaxurebis xarisxis uzrunvelyofis erT-erT efeqtur saSua-
lebad statiaSi ganxilulia eqimis profesiuli pasuxismgeblobis dazRveva. aRniS-
nul institutTan dakavSirebiT arsebul azrTa sxvadasxvaobis miuxedavad, eqimis pa-
suxismgeblobis dazRveva calsaxad zrdis eqimis mxridan sakuTari valdebulebebis 
gulisxmierad Sesrulebisa da sadazRvevo SemTxvevis prevenciis motivacias, rac, Ta-
vis mxriv, samedicino momsaxurebis xarisxis uzrunvelyofisa da damzRvevis ufleb-
rivi dacvis erTgvari garantiaa.     

 
 
 



ekaterine lafaCi
∗
 

 
 

 
sajaro reestri — uZrav nivTebze uflebaTa maregistrirebeli 

organo da am sferoSi ganxorcielebuli reformebi 

 
1. Sesavali 

 
Tanamedrove periodisaTvis kanonmdeblobam uZravi nivTebis registraciasTan 

dakavSirebiT mravalricxovani da saintereso cvlileba ganicada. nebismier qveyana-
Si, ganviTarebis donis miuxedavad, aqtualuri da mniSvnelovania sakuTrebis warmo-
Sobis sakiTxebi, gansakuTrebiT ki uZrav nivTebTan mimarTebiT. Tanamedrove qarTu-
li kanonmdebloba uZrav nivTze sakuTrebis warmoSobas sajaro reestrSi registra-
cias ukavSirebs da mas konstituciur mniSvnelobas aniWebs. aRsaniSnavia, rom am sfe-
roSi ganxorcielebuli reformebis Sedegad Seicvala rogorc registraciis sistema, 
aseve im organoebis struqtura da funqciebi, romlebic axorcieleben uZrav nivTeb-
ze qonebrivi uflebebis registracias. 2006 wels miRebul iqna `uZrav nivTebze ufle-
baTa registraciis Sesaxeb~ saqarTvelos kanoni, romelSic 2009 wlamde uamravi cvli-
leba iqna Setanili da sabolood, `sajaro reestris Sesaxeb~ kanonis amoqmedebiT, 
2009 wlis 13 ianvars  am kanonma Zala dakarga. kanoni `sajaro reestris Sesaxeb~ aris 
mcdeloba imisa, rom erTiani aqtiT mowesrigdes yvela is sakiTxi, romelic nivTebze 
uflebaTa registraciis sferos ganekuTvneba da romelic am kanonis miRebamde sxva-
dasxva normatiul aqtebSi iyo gabneuli.  drois mokle monakveTSi uZravi nivTebis re-
gistraciis Sesaxeb kanonmdeblobaSi gatarebuli cvlilebebi kidev erTxel xazs us-
vams am sakiTxis aqtualurobas. 

iuridiul doqtrinaSi uZravi nivTebis registraciis problemebis kvlevas ume-
tesad daqvemdebarebuli adgili ukavia. erTi SexedviT es TiTqos gamarTlebulia, vi-
naidan uZrav nivTebze uflebebis registracia uZravi nivTebis samarTlebrivi reJi-
mis erT-erTi elementia. magram ar SeiZleba imis uaryofa, rom uZrav nivTebze ufle-
baTa registraciis sistema ewyoba da aigeba uZravi qonebis doqtrinaze.1  

1950 wlis 4 noembers romSi xeli moewera adamianis uflebebis Sesaxeb evropis 
konvencias, romlis  pirveli muxlis Tanaxmad, `TiToeul fizikur an iuridiul pirs 
aqvs Tavisi qonebis mSvidobianad sargeblobis   ufleba. aravis ar SeiZleba Camoer-
Tvas qoneba, garda kanonmdeblobiT gaTvaliswinebuli garkveuli pirobebis da saer-
TaSoriso kanonmdeblobiT gaTvaliswinebuli sazogadoebrivi interesebisaTvis~.2 
uZrav nivTebze sakuTrebis ufleba vlindeba, upirveles yovlisa, sajaro reetris 
registraciis monacemebidan.  

                                                            
∗  Tsu-is iuridiuli fakultetis doqtoranti, mowveuli leqtori.  
1  Алексеев В., Недвижимое имущество: государственная регистрация и проблемы правового регулиро-

вания, 2007, 2. 
2  Станакович Н.,  Вещные права на землю. Монография. Гродно, 2003, 4. 
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sajaro interesebis TvalsazrisiT, saregistracio sistemis monacemebs didi 
mniSvneloba aqvs uZravi qonebis dabegvrisa da, Sesabamisad, saxelwifo biujetSi Se-
mosavlebis miRebisaTvis; dagegmarebisa da ukeTesi miwaTsargeblobisaTvis; miwis re-

sursebis kontrolisaTvis.3 samarTlebrivi brunva moiTxovs myar safuZvels. es ga-
momdinareobs miwis sakuTrebis maRali ekonomikuri mniSvnelobidan, amitom Zalian 
mniSvnelovania imis codna, Tu vin aris gasayidi miwis mesakuTre.4 

axali samarTlebrivi sistemis Seqmnis procesSi kanonmdebeli xSirad mimarTavs 
ucxouri qveynebis gamocdilebas. ganviTarebuli qveynebis gamocdilebis gaziareba 
savsebiT misaRebia. magram amasTanave aucilebelia nacionaluri samarTlebrivi sis-
temis specifikis gaTvaliswineba.5  

qarTuli samarTali romanul-germanuli samarTlis skolis mimdevaria, rac, bu-
nebrivia, aisaxa qarTul sanivTo samarTalze, Sesabamisad, sajaro reestrisa da uZrav 
nivTebze sakuTrebis uflebis registraciis sakiTxebic am gziT ganviTarda.  

  
2. sajaro reestri  

 
miwis mmarTvelobisa da uZravi qonebis bazris ganviTarebisaTvis aucilebelia sa-

Tanado winapirobebi da Sesabamisi garemo. sajaro reestris erT-erTi “Rirebuleba” 
swored isaa,  rom igi iZleva uZravi nivTebis samarTlebrivi reJimis stabilurobis ga-
rantias. is qonebrivi urTierTobebis ganviTarebis xelSemwyobi organoa, romelic 
sTavazobs uZravi qonebis bazris monawileebs saregistracio, sakadastro da sainfor-
macio produqtebs, rac metad mniSvnelovania uZravi qonebis bazris ganviTarebis xe-
lis SewyobisaTvis.  `sajaro reestris mniSvnelovani Tviseba misi sajaro xasiaTia. igi 
arsebiTad brunvis monawilis interesebis uzrunvelyofa-dacvas emsaxureba~.6 

saqarTvelos samoqalaqo kodeqsis (SemdgomSi — ssk) 311-e muxlis I nawilis Tanax-
mad, sajaro reestri aris nivTsa da aramaterialur qonebriv sikeTeze uflebaTa, ya-
daRisa da sagadasaxdo giravnobis/ipoTekis warmoSobis, maTSi cvlilebis da maTi 
Sewyvetis, aseve uZrav nivTze sakuTrebis uflebis mitovebis warmoSobis da maTSi 
cvlilebis Sesaxeb monacemTa erToblioba.  

sajaro reestri samarTlebrivi institutia, romelSic xdeba calkeul kerZosa-
marTlebriv uflebaTa registracia.7 sajaro reestri es aris uZrav nivTebze ufleba-
Ta, sajarosamarTlebrivi SezRudvis, sagadasaxado giravnobis/ipoTekis da moZrav 

                                                            
3   Larsson G., Land Registration und Cadastral Systems, UK, 1991, 11-13, miTiTebulia: lazaraSvili 

l., uZravi nivTebis registraciis Sveduri sistema, Jurn. `adamiani da konstitucia~, 2, 
2001, 39. 

4   Schmidt R., Sachenrecht II, Immobiliarsachenrecht, Kreditsicherungsrecht, Verlag Dr. Rolf Schmidt, 1. 
Aufl., 2004, 16. 

5   Тужлова-Орданская Е.,  Сравнительный анализ понятия недвижимость по российскому и зарубежно-
му законодательству. Журн. «Вестник Башкирского университета», №3, 2006, 14.  

6   Einsele D., Inhalt Schranken und Bedeutung des Offenkundigkeitsprinzips, JZ 21/1990, 361, miTiTe-
bulia: zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 363. 

7   zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 363. 
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nivTebze da aramaterialur qonebriv sikeTeze uflebaTa reestrebis erToblioba, 
romlis struqturac, Tavis mxriv, Seicavs uZrav nivTebze uflebaTa reestrs, saja-
rosamarTlebrivi SezRudvis reestrsa da sagadasaxado giravnobis/ipoTekis rees-
trebs. Tavis mxriv, uZrav nivTebze uflebaTa reestri aris uZrav nivTebze uflebis, 
uZrav nivTebze sakuTrebis uflebasTan  dakavSirebuli valdebulebebis, maTSi cvli-
lebebis da maTi Sewyvetis, aseve uZrav nivTebze sakuTrebis uflebis mitovebis war-
moSobis Sesaxeb monacemTa erToblioba. sajaro samarTlebrivi SezRudvis reestri 
aris nivTsa da aramaterialur qonebriv sikeTeze sasamarTlo an sxva administraciu-
li organoebis mier kanoniT dadgenili wesiT dadebuli yadaRis, uflebis gankargvis 
SezRudvisa da akrZalvis, agreTve registraciis akrZalvis warmoSobis, maTSi cvli-
lebebis da maTi Sewyvetis Sesaxeb monacmeTa erToblioba. sagadasaxado giravnobis/ 
ipoTekis reestri aris nivTsa da aramaterialur qonebriv sikeTeze uflebaTa regis-
traciis, registrirebul uflebaSi cvlilebebisa da uflebis Sewyvetis Sesaxeb mona-
cemTa erToblioba.8 

`uZrav nivTebze uflebaTa reestrSi registracias eqvemdebareba sakuTreba, aR-
nagoba, aRnagobis uflebis ipoTekiT datvirTva, uzufruqti, servituti, ipoTeka, qi-
ravnoba, qveqiravnoba, ijara, qveijara, Txoveba, lizingi, sajaro samarTliT gaTva-
liswinebuli sargeblobasa da mflobelobasTan dakavSirebuli uflebebi, uZrav niv-
Tze sakuTrebis uflebasTan dakavSirebuli valdebulebebi~.9  

sajaro reestri, rogorc sajarosamarTlebrivi instituti, saxelmwifo rees-
tris erT-erT saxea. sajaro reestris mTavari funqcia uZrav nivTebze sakuTrebis 
uflebaTa registraciaa. marTalia, ssk-Si sajaro reestris Sesaxeb normaTa simwirea, 
magram es simwire gamarTlebulia `sajaro reetris Sesaxeb~ specialuri kanonis arse-
bobiT, romelic aregulirebs rogorc registraciis procedurul sakiTxebs, ise sa-
jaro reestris erovnuli saagentos struqturasa da sajaro reestris mier gaweuli 
momsaxurebis Sesaxeb sakiTxebs. saagentos momsaxurebis xelmisawvdomobis uzrun-
velsayofad TandaTan izrdeba saregistracio qseli, romelic amJamad teritoriuli 
saregistracio samsaxurebis garda moicavs avtorizebul momxmareblebsac. saagento 
Tavis uflebamosilebas axorcielebs uSualod an Tavisi saregistracio samsaxurebi-
sa da avtorizebuli pirebis meSveobiT.10 avtorizebuli momxmareblebi arian ZiriTa-
dad komerciuli bankebi, uZravi qonebis saagentoebi, notariusebi, iuridiuli kompanie-
bi, saamzomvelo ofisebi da sxva subieqtebi, romlebzec delegirebulia saagentos gar-
kveuli funqciebi. am etapze saagentos monacemebiT aseTi saregistracio qseli daaxlo-
ebiT 500 ofisisagan Sedgeba, romlebsac wina ofisebi ewodebaT.11 sajaro reestrSi saga-
dasaxado giravnoba/ipoTekis da sasamarTlo an sxva administraciuli organoebis mier 
dadebuli sajarosamarTlebrivi SezRudvis registracia SesaZlebelia ganxorcieldes 
saagentosa  da sasamarTlos an Sesabamis administraciul organos Soris dadebuli memo-
randumis safuZvelze. memorandumis safuZvelze sasamarTlos an administraciul orga-

                                                            
8  saqarTvelos kanoni `sajaro reestris Sesaxeb~, 2008 wlis 19 dekemberi, me-4 muxli.  
9  iqve, me-11, me-6 muxlebi. 
10  iqve, me-3 III muxli.  
11  ix. sajaro reetris erovnuli saagentos vebgverdi: <napr.gov.ge>.   
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nos Tavad eniWeba SesaZlebloba, ganaxorcielos sajarosamarTlebrivi SezRudvis re-
gistracia Tavisi TanamSromlis meSveobiT. am SemTxvevaSi ZiriTadi pirobaa, sajarosa-
marTlebrivi SezRudvis erT-erT mxares warmoadgendes Tavad memorandumis mflobeli 
organo da mas hyavdes Sesabamisi swavlebagavlili TanamSromeli.  

sajaro reestris momsaxurebis saxeebia: uZravi nivTebis registracia; giravnobi-
sa da lizingis uflebis registracia (garda meqnikuri stransporto saSualebebisa); 
sagadasaxado giravnoba/ipoTekis registracia; individualur mewarmeTa da iuridi-
ul pirTa registracia; miwis daniSnulebis Secvla; tyis fondis sazRvris cvlilebis 
registracia; sagadasaxado organosa da saagentos Soris dadebuli xelSekrulebis 
safuZvelze sagadasaxado kanonmdeblobiT gaTvaliswinebuli gadasaxadis gadam-
xdelTa momsaxurebis calkeuli saxeebis ganxorcieleba.12 

es aris im momsaxurebebis CamonaTvali, romelsac dRes axorcielebs sajaro re-
estri. es CamonaTvali Seefereba msoflios ganviTarebul qveynebSi arsebul saregis-
tracio sistemis standartebs, swored amitomac, 2006 wlis kvlevis mixedviT, saqar-
Tvelo aRiarebul iqna pirvel reformator qveynad uZravi qonebis registraciis seq-
torSi ganxorcielebuli reformiT. 2008-2009 wlebSi saqarTvelo qonebis registra-
ciis segmentSi msoflio reitingSi meore adgilzea.  

 
3. uZrav nivTebze uflebebis registraciis mizani, ganmarteba,                           

samarTlebrivi buneba 
 

3.1 registraciis mizani 
 

registraciis mizania samoqalaqo brunvis simyaris SenarCuneba  uZrav nivTebze 
uflebebis dadasturebisa da saxelmwifos mxridan garantiis Seqmnis gziT. socialu-
ri mizani samoqalaqo brunvis SenarCuneba, garigebaSi monawile mxareebisa da mesame 
pirebis uflebebis dacvaa.13  

`sajaro reestri asrulebs mowesrigebuli samoqalaqo brunvis garantis funqci-
as. swored amaSia misi ZiriTadi daniSnuleba~.14   

saadgilmamulo wignis arsebobis ZiriTadi mizania, Seqmnas garkveuli da myari sa-
fuZveli uZrav nivTebTan dakavSirebuli samarTlebrivi urTierTobebisaTvis, raTa 
SesaZlebeli iyos uZravi nivTis Sesaxeb utyuari da zusti informaciis miReba.15 saad-
gilmamulo wignis umTavresi amocanaa, masSi aRricxul iqnes saimedo da myari monace-
mebi uZravi nivTis mesakuTrisa da masze arsebuli uflebrivi tvirTis Sesaxeb.16  

                                                            
12  saqarTvelos kanoni `sajaro reestris Sesaxeb~, 2008 wlis 19 dekemberi, me-11 I muxli. 
13  Алексеев В., Недвижимое имущество: государственная регистрация и проблемы правового регули-

рования, 2007,  12. 
14   zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 366. 
15  Schöner H., Stübe K., Grundbuchrecht, Band 4,  Handbuch der Rechtspraxis Verlag- C-H, Beck -München,  

2008, 16.  
16  Schmidt R., Sachenrecht II, Immobiliarsachenrecht, Kreditsicherungsrecht, Verlag Dr. Rolf Schmidt,1.Aufl., 

2004, 16. 
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saregistracio monacemebis aRricxvis wignebi, aseve uflebis damdgeni dokumen-
tebi, rogorc erTiani reestris Semadgeneli nawilebi, inaxeba mudmivad, maTi ganad-
gureba anda raime dokumentis amoReba  dauSvebelia.17 Sesabamisad, sakuTrebis ufle-
bis gadacemis Sesaxeb informaciuli bankebi inaxeba mudmivad, rac Zalian mniSvnelo-
vania, vinaidan sakuTrebis uflebis dacvis myari garantiaa. reestris monacemebis mi-
marT moqmedebs utyuarobisa da sisrulis prezumfcia, e. i. reestris Canawerebi iT-
vleba sworad, vidre ar damtkicdeba maTi uzustoba (ssk-is  312-e I muxli). am sakiTxs 
akonkretebs saqarTvelos kanoni `sajaro reestris Sesaxeb~, romelic aseve ganamtki-
cebs utyuarobisa da sisrulis prezumfcias da uTiTebs, rom sajaro reestrSi re-
gistrirebul monacemTa mimarT moqmedebs utyuarobisa da sisrulis prezumfcia, 
vidre isini kanonmdeblobiT daculi wesiT Zaladakargulad, baTilad an ararad ar 
iqneba cnobili (muxli 5). amitom nebismier pirs, iqneba es fizikuri Tu iuridiuli, 
uZravi nivTis sajaro reestrSi registraciis momentidan aqvs misi sakuTrebis ufle-
bis dacvis myari garantia.  

uZrav nivTebze qonebrivi uflebebis registraciis mizania sakuTrebisa Tu miwa-
ze uflebebis naTlad gansazRvra. es pirvel rigSi gulisxmobs imas, rom naTeli iyos, 
Tu vin aris mesakuTre da romel uZrav nivTze (erTeulze) an mis nawilze vrceldeba 
esa Tu is ufleba. sxva mniSvnelovani miznebia miwaze garigebebis gaadvileba, miwasTan 
dakavSirebuli saqmianobis xelSewyoba, miwis Sesaxeb informaciis advili xelmisaw-
vdomobis uzrunvelyofa, stabiluri saxelmwifo Semosavlebis (gadasaxadebis) miRe-
bis xelSewyoba. uZravi nivTebis reestri, saadgilmamulo reestri  da miwis sainfor-
macio bankis sistema, iseve rogorc mTlianad saregistracio procesebi, qmediTi sa-
Sualebebia am miznis misaRwevad.18  

registraciis mizania uZravi nivTebis mesakuTreebisa da mflobelebis uflebe-
bisa da kanonieri interesebis dacva, kanonieri, saimedo samoqalaqo brunvis uzrun-
velyofa; uZrav nivTebze uflebebis saimedo dadastureba; uZravi qonebis marTvis sa-
xelmwifo regulirebis efeqturi meqanizmebis Seqmna; saxelmwifo biujetSi uZravi 
qonebis brunvis Sedegad  Sesuli Tanxebis realizeba; uZravi qonebis bazris usaf-
rTxoebis uzrunvelyofa am sferoSi samarTaldarRvevebisa da danaSaulebis aRmof-
xvriT saxelmwifos mxridan.19 

 
3.2 uflebebis registraciis ganmarteba 

 
uflebebis registracia es aris nivTsa da aramaterialur qonebriv sikeTeze `saja-

ro reestris Sesaxeb~ saqarTvelos kanoniT gansazRvruli uflebis, sajarosamarTleb-
rivi SezRudvis da sagadasaxado giravnobis/ipoTekis, uZrav nivTebze sakuTrebasTan 
dakavSirebuli valdebulebis warmoSobis, masSi cvlilebis da maTi Sewyvetis, uZrav 

                                                            
17   Крашенников П., О регистрации прав на недвижимое имущество. Журн. «Закон и право», №3, 1999, 3. 
18  lazaraSvili l., uZravi nivTebis registraciis Sveduri sistema, Jurn. `adamiani da 

konstitucia~, 2, 2001, 43-44. 
19   Алексеев В., Недвижимое имущество: государственная регистрация и проблемы правового регули-

рования, 2007,  12. 
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nivTze sakuTrebis mitovebis, aseve nivTsa da aramaterialur qonebriv sikeTeze ufle-
bis subieqtisa da obieqtis saidentifikacio monacemTa aRricxva Sesabamis reestrSi 
registraciis Taobaze gadawyvetilebis miRebiT.20 miwis nakveTis Sesaxeb materialuri 
samarTlis mixedviT miwis nakveTis samarTali aregulirebs miwis nakveTze sakuTrebis 
uflebis warmoSobis, Sewyvetisa da Secvlis Sesaxeb samarTlebriv urTierTobebs.21  

Tanamedrove demokratiul saxelmwifoSi piradi da politikuri Tavisufleba war-
moudgenelia ekonomikuri Tavisuflebis gareSe, risi ZiriTadi gamoxatulebacaa ker-
Zo sakuTrebis Tavisufleba.22  kerZo sakuTrebis Tavisuflebis mTavari gamovlinebaa 
uZrav nivTebze sakuTrebis uflebebis aRiareba saxelmwifos mier, rasac iuridiul 
enaze registracia ewodeba. `iseve rogorc uflebaunarianoba Cndeba adamianis daba-
debiT, rigi uflebebis dabadebac sajaro reestrSi misi registraciiT xdeba~.23 re-
gistraciis es sistema germanuli samarTlidanaa Semotanili. igi sando da mowesrige-
buli samoqalaqo brunvis seriozuli garantiaa.24 

uZrav nivTebze uflebaTa registraciis problematika ar yofila mecnieruli 
kvlevis sagani.  am sakiTxisadmi interesis zrda TvalsaCinoa bolo wlebSi.  

mesakuTrisaTvis da mesame pirTaTvis registraciis aucilebloba unda iyos ab-
soluturad naTeli.25 registracia   Zvirad Rirebuli da rTuli procesia, Tumca misi 
aucilebloba da arsi uZravi nivTis mesakuTrisaTvis umetesad naklebadaa gasagebi.  

uZrav nivTebze uflebaTa registraciis sistemam unda uzrunvelyos saxelmwi-
fos mxridan efeqturi zemoqmedeba uZravi nivTebis bazarze uZravi nivTebis mesa-
kuTris konstituciuri uflebebis dacvis mizniT.26 saxelmwifos ekonomikuri ganvi-
Tarebis interesebi moiTxovs saregistracio sistemis ufro siRrmiseul da mraval-
mxriv Seswavlas.27   

 
3.3 saxelmwifo registraciis samarTlebrivi buneba 

 
gansakuTrebul yuradRebas ipyrobs uZrav nivTebze saxelmwifo registraciis 

samarTlebrivi buneba. Tanamedrove iuridiul literaturaSi uflebaTa saxelmwifo 
registraciis sakiTxi ganixileba rogorc samarTlebrivi instituti da rogorc sa-

                                                            
20  `sajaro reestris Sesaxeb~ saqarTvelos kanoni, 2008 wlis 19 dekemberi, me-2 muxlis `T~ 

punqti . 
21   Schöner H., Stüber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis, Verlag- C-H, Beck, München, 

2008, 11.  
22  Анисимов А., Мелихов А,. Конституционно-правовое регулирование права частной собственности. 

2009, 2. 
23   zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 363. 
24   zoiZe b., kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 260. 
25  Никонов П., Журавский Н., Недвижимость, кадастр и мировые системы регистрации прав на 

недвижимое имущество. Аналитический обзор, 2006, 3. 
26  Карлин А.,  Система Государственной регистрации прав и земельные отношения, Журн. «Недвижи-

мость и инвестиции», 1 (10), 2002, 16. 
27  Емильянова Е., Правовые проблемы государственной регистрации прав на недвижимое имущество и 

сделок с ним, Самара 2003, 5. 
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marTlebrivi aqti. saxelmwifo registracia, rogorc samarTlebrivi instituti, es 
aris im samarTlebrivi normebis erToblioba, romlebic aregulireben sazogadoeb-
riv urTierTobebs, romlebic warmoiSoba pirebsa da specialurad saamisod ufleba-
mosil  saxelmwifo organoebs  Soris saxelmwifos mxridan uZrav nivTebze sakuTre-
bis uflebis aRiarebisa da dadasturebis Taobaze. Tavisi samarTlebrivi bunebiT es 
urTierTobebi atarebs administraciulsamarTlebriv xasiaTs. `maSin, roca kerZo 
sistemebi uaryofen sakuTrebis gadasvlisas sajaro organoebis Carevas, saadgilma-
mulo wignis sistemebi axal damatebiT funqciebs aniWeben uwyebebs. registraciam, 
wesiT, unda uzrunvelyos mxareTa interesebi da Seqmnas damatebiTi mtkicebulebebi 
maTi uflebebis Sesaxeb. am etapze registraciis savaldebulooba emsaxureba mxareTa 
interesebs, maT usafrTxoebas da ara saxelmwifos interesebs. registraciis saval-
debulooba mogvianebiT saxelmwifoebrivi nebarTvis savaldebuloobiT Seivso. amiT 
sanivTosamarTlebrivi sakuTrebis gadacemis instituti ukve sajarosamarTlebriv 
mniSvnelobasac iZens da wina planze wamoiwevs ara mxolod kerZo pirTa (e. i. mxareTa 
interesebi), aramed saxelmwifos interesebic~.28  

specialurad saamisod uflebamosili saxelmwifo organoebi, kerZod ki iusti-
ciis saministros mmarTvelobis sferoSi Semavali sajaro samarTlis iuridiuli pi-
ri — sajaro reestris erovnuli saagento — Tavisi teritoriuli samsaxurebis meSve-
obiT axorcielebs saregistraciod wardgenili sabuTebis samarTlebriv eqsperti-
zas.29  saqarTveloSi sajaro reestrs uZrav nivTebze sakuTrebis SeZenis garigebaze 
garigebis mxareTa xelmowerebis namdvilobis dammowmeblis funqciac aqvs. ssk-is 
3111-e muxlis II nawilis Tanaxmad, Tu garigebis monawile mxareebi xels aweren mare-
gistrirebel organoSi uflebamosili piris TandaswrebiT, maSin garigebis namdvi-
lobisaTvis ar moeTxoveba garigebis an garigebis monawile mxareTa xelmoweris nam-
dvilobisaTvis mxareTa xelmowerebis namdvilobis damowmeba. garda amisa, uZrav niv-
Tebze uflebaTa saxelmwifo registracia es aris administraciulsamarTlebrivi ga-
dawyvetileba da  Sesabamisad ganixileba rogorc iuridiuli aqti.    

 
4. saqarTveloSi ganxorcielebuli reforma uZrav nivTebze qonebrivi 

uflebebis registraciis sferoSi 
 

saqarTveloSi saregistracio sistemasTan dakavSirebiT saintereso reformebi 

Catarda. 1998-2004 wlebSi saqarTveloSi praqtikulad ori saregistracio organo 
funqcionirebda. es organoebi iyo teqnikuri inventarizaciis biuro da miwis marTvis 

departamenti. es ori organo praqtkulad erTsa da imave funqcias axorcielebda, 

magram raoden gasakviric ar unda iyos, orive `warmatebiT~ aregistrirebda uZrav qo-

nebaze uflebebs. am wesis Secvla SesaZlebeli gaxda mxolod 2002-2004 wlisaTvis, ro-

desac moxda miwis marTvis departamentis likvidacia da sajaro reetris erovnuli 

                                                            
28  Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 172-173. 
29  Емильянова Е., Правовые проблемы государственной регистрации прав на недвижемое имущество и 

сделок с ним, Самара, 2003, 31. 
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saagentos Camoyalibeba, aseve teqnikuri aRricxvis biuros likvidacia. es procesi sak-

maod rTuli da mtkivneuli iyo. erTdroulad ori saregistracio organos arseboba 

iwvevda moqalaqeebis samarTlian gaRizianebas. instituciuri qaosi da procedurebis 

aragamWvirvaloba xels uwyobda korufcias. sakadastro azomviTi samuSaoebi, rac qo-
nebis registraciis ganuyofeli nawilia, sruldeboda maregistrirebeli organoebis 

TanamSromlebis mier, maT mier Sesrulebeuli samuSaoebi Zalian dabali xarisxis iyo, 

xolo araoficialurad gadasaxdeli Tanxebi — sakmaod maRali.  

rogorc ukve aRiniSna, reformamde qonebis registraciis procesi da Sesabamisi 
procedurebi mimdinareobda sxvadasxva uwyebebSi, kerZod, notariusTa palataSi, sa-

dac warmoebda yadaRis reestri, teqnikuri inventarizaciis biuroSi (urbanul teri-

toriebze binebis da miwis nakveTebis aRricxva/registracia da azomvebi), da saqar-

Tvelos miwis marTvis departamentSi (miwis/uZravi qonebis registracia da azomvebi). 
amasTan, miwis marTvis saxelmwifo departamenti moicavda rogorc miwis administri-

rebis, aseve miwis marTvis da kontrolis funqciebs, rac iwvevda erTgvar interesTa 

konflinqts marTvis TvalsazrisiT. garda imisa, rom registraciisaTvis saWiro iyo 

sxvadasxva uwyebebSi siaruli, ar iyo gansazRvruli saregistracio procedura, ar 
iyo dadgenili vadebi. magaliTad, sacxovrebel saxlze sakuTrebis SesaZenad saWiro 

iyo marto erT organoSi, miwis marTvis departamentSi, aranakleb rva Sida rgolis 

gavla, rac damatebiT dros da kadrebs saWiroebda. Sesabamisad, es yvelaferi koruf-

ciis wyaro iyo. iseve rogorc Zalian bevr sxva sferoSi, 2004 wels aqac daiwyo sakmaod 

saintereso da radikaluri reformebi. ganxorcielda sakanonmdeblo, instituciuri, 
teqnologiuri da safinanso reformebi.  

1. sakanonmdeblo reforma. sakanonmdeblo reformis  farglebSi miRebul iqna ka-

nonebi: saqarTvelos kanoni `saxelmwifo reestris Sesaxeb~, saqarTvelos kanoni `re-

gistraciisaTvis gaweuli momsaxurebis safasuris Sesaxeb~, saqarTvelos kanoni `uZ-
rav nivTebze uflebaTa registraciis Sesaxeb~, saqarTvelos iusticiis ministris 

brZanebiT damtkicebuli instruqcia uZravi qonebis registraciis Sesaxeb. dReisaT-

vis es normatiuli aqtebi gauqmebulia da erT sakanonmdeblo aqtSia Tavmoyrili — 

`sajaro reetris Sesaxeb~ saqarTvelos kanonSi. am sakanonmdeblo aqtebis Sedegia 
dReisaTvis arsebuli registraciis procedurebis simartive da gamWvirvaloba, amas-

Tan, mniSvnelovani siaxle iyo xazovani nagebobebisa da mSenebare obieqtebis regis-

traciis danergva sajaro reestrSi, risi registraciac manamde ar xorcieldeboda 

da Zalian did problemas warmoadgenda. `registraciisaTvis gaweuli momsaxurebis 
safasuris Sesaxeb~ kanonma gaiTvaliswina daCqarebuli saregistracio momsaxureba, 

rac siaxle iyo qarTuli kanonmdeblobisaTvis. am kanonis mixedviT SesaZlebeli gaxda 

im moqalaqeebisaTvis, romlebsac eCqarebodaT saregistracio momsaxurebis miReba, 

damatebiTi safasuris gadaxdiT mieRoT es daCqarebuli momsaxureba, rac korufciis 

aRmofxvris erT-erTi winapiroba iyo. 
  2. instituciuri reforma. instituciuri reformis farglebSi ganxorcielda 

miwis marTvis departamentis likvidacia (saqarTvelos mTavrobis 2004 wlis 9 ivlisis 
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#56 dadgenileba), aseve likvidirebul iqna adgilobrivi mmarTvelobis teqnikuri 

samsaxurebi (igive teqnikuri aRricxvis biuro/teqbiuro. saqarTvelos prezidentis 

2004 wlis 28 seqtembris #416 brZanebuleba) da `saxelmwifo reestris Sesaxeb~ saqar-

Tvelos kanonis safuZvelze Camoyalibda sajaro reestris erovnuli saagento, ro-
gorc iusticiis saministros mmarTvelobis sferoSi Semavali sajaro samarTlis iuri-

diuli piri. miwis marTvis saxelmwifo departamentis raionuli ofisebis bazaze Camo-

yalibda qonebis registraciis samsaxurebi,  romlebc iyo centraluri mmarTvelobis 

daqvemdebarebaSi da sruliad gamoricxavda adgilobrivi mmarTvelobis gavlenas. saka-
dastro azomvebs ki kerZo pirebi axorcieleben Tavisufali konkurenciis pirobebSi.  

amdenad, instituciuri reformis Sedegad Seqmnil sajaro reestris erovnul sa-

agentos gadaeca teqnikuri inventarizaciis biuros arqivi — notariusTa palatisagan 

— da yadaRis reestri, ramac, institiuciuri TvalsazrisiT, `erTi fanjris principi~ 
Seqmna. 

3. teqnologiuri reforma. rogorc ukve aRiniSna ganxorcielda teqnologiuri 

reforma. am reformis Sedegad Camoyalibda eleqtronuli saregistracio-sainfor-

macio sistema. SesaZlebeli gaxda sajaro reestrSi uZrav nivTebze uflebaTa regis-
tracia, rac xels uwyobs reestris monacemebis sistematizaciasa da erTian sainfor-

macio bazaSi Tavmoyras, saregistracio procedurebis gamartivebasa da mniSvnelov-

nad mcire droSi ganxorcielebas, agreTve informaciis uwyvetad, mudmivad da momen-

talurad ganaxlebas.  

4. finansuri reforma. sajaro reestri Camoyalibda rogorc TviTdafinansebadi 
organizacia da registraciisaTvis gadaxdili safasuri gaxda saagentos Semosavali, 

amasTan, rogorc ukve aRiniSna, dainerga daCqarebuli momsaxurebisaTvis specialuri 

safasuri, rac saagentos dafinansebis erT-erT wyarod iqca. 

am reformebis Sedegad saqarTvelo dauaxlovda msoflios wamyvan qveynebSi ar-
sebul saregistracio sistemebs da postsabWouri qveynebisaTvis saqarTvelo Tavisi 

saregistracio sistemiT samagaliTo  gaxda.30  

zemoaRniSnulidan gamomdinare, cxadia, ganxorcielebuli reforma dadebiTi 

movlenaa saqarTvelos yofierebaSi. `sajaro reestris Sesaxeb~ saqarTvelos kanonis  

Tanaxmad, maregistrirebeli organo uflebamosilia, registraciasTan dakavSirebiT 

konkretul SemTxvevaSi damatebiT moiTxovos saregistracio warmoebisas dokumenti 
an informacia (sajaro reestris Sesaxeb saqarTvelos kanonis muxli 8-III). es Canaweri 

sajaro reestrs aZlevs srul Tavisuflebas, moiTxovos nebismieri dokumenti da ma-

Ti warmoudgenlobis motiviT SeaCeros saregistracio warmoeba. es keTilsindisieri 

moxelis SemTxvevaSi moqalaqes ar daazaralebs, magram ukeTesi iqneba, arsebobdes sa-
registracio dokumentebis CamonaTvali, rac mospobs bundovanebis momentebs.  

 

                                                            
30  Policy Framework, For Sustanable Real Estate Markets, Principles and Guidance for the Development of a 

Countries Real Estate Sector, United Nations, Geneva, 2010, IV. 
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5. msoflio saregistracio sistemebi 
 

5.1 saregistracio sistemebis zogadi daxasiaTeba 
 

uZrav nivTebze sakuTrebis uflebis warmoSobisaTvis registracias sxvadasxva 
qveyanaSi sxvadasxva organo awarmoebs, magaliTad, bulgareTSi sajaro reestris 
funqcias asrulebs notariusi; ungreTSi miwaTmowyobis ministris xelmZRvanelobiT, 
qonebis adgilmdebareobis mixedviT, registracias axorcielebs raionis, qalaqis,  
dedaqalaqis miwis mowyobis sammarTveloebi; poloneTSi saadgilmamulo wignis war-
moeba evaleba raionul sasamarTlos; CexeTSi — geodeziis, kartografiisa da kadas-
tris sammarTvelos; germaniaSi registracias awarmoebs sasamarTloebi uZravi qone-
bis adgilmdebareobis mixedviT; italiaSi — saadgilmamulo wignis damcveli  da a. S.31 

saadgilmamulo qveynebis sistemisaTvis damaxasiaTebelia miwis nakveTze sakuT-
rebis warmoSoba mxolod Sesabamisi registraciis Sedegad. germanuli samarTliT, mi-
wis nakveTze sakuTrebis gadasvlisaTvis aucilebelia mesakuTrisa da SemZenis Tan-
xmoba sakuTrebis gadasvlaze  (daTmoba) da registracia saadgilmamulo wignSi.32 

saadgilmamulo wignis arseboba ar aris savaldebulo espaneTSi, angloameriku-
li samarTlis qveynebSi da safrangeTSi. isini kerZo samarTlis sistemis qveynebs mie-
kuTvnebian. espaneTSi imisaTvis, rom SemZeni mesakuTred CaiTvalos, saWiroa ara mar-
to yidva-gayidvis xelSekrulebis dadeba, aramed aucilebelia, nivTis gadasvla sa-
kuTrebis reestrSi iqnes Setanili. amgvari registraciis safuZveli aris sanotaro 
wesiT damowmebuli xelSekruleba, magram registraciis iZulebas espanuri samoqala-
qo samarTali ar icnobs. faqtobrivad, sasoflo-sameurneo miwis nakveTebis udidesi 
nawili espaneTSi araregistrirebulia. Tumca arapirdapir iZulebas mainc icnobs es-
panuri samarTali, magaliTad, miwis nakveTis ormagi gayidvis dros sakuTrebas moipo-
vebs is SemZeni, romelic ukve registrirebulia. rac Seexeba angloamerikuli siste-
mis qveynebs, inglisSi sakuTrebis uflebis gadacemisaTvis saWiroa miwis nakveTebze 
uflebaTa garigebiseuli warmoSoba da gadacema. gamsxvisebelma unda `gadasces~ xel-
werili da beWdiT damowmebuli dokumenti. amerikis SeerTebulma Statebmac saerTo 
samarTlis sistemidan gadmoiRes miwis nakveTis kerZo gadacemis sistema. iseve ro-
gorc inglisur samarTalSi aucilebelia agreTve werilobiTi dokumenti, oRond 
beWdiT damowmeba bevr StatSi gauqmebulia. zog StatSi arsebobs transkripciis rees-
trebi, sadac SeiZleba sakuTrebis gadacemis registracia. franguli samarTlis  mi-

xedviT sakuTrebis gadasvla xorcieldeba xelSekrulebis dadebiT. Code civil-ze muSa-
obisas miwis reestris SemoReba miiCnies moqalaqeTa urTierTobis kerZo sferoSi Ca-
revad. marTalia, mogvianebiT miwis reestris reformis Sedegad registracia saval-
debulod gamocxadda, magram registracias ar mieniWa konstituciuri mniSvneloba 
sakuTrebis SeZenisaTvis.  am reformis  Semdegac franguli samarTali mxars uWers im 

                                                            
31  CitoSvili T., uZrav qonebaze sakuTrebis uflebis warmoSobis ZiriTadi samarTlebri-

vi aspeqtebi, Tb., 2006, 29. 
32   Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 176. 
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konstruqcias, rom miwis nakveTebze sakuTreba myidvelze gadadis xelSekrulebis da-
debiT da mas aqvs Sedegi mesame pirTa mimarTac.33    

`saadgilmamulo wignSi registracias konstituciuri mniSvneloba aqvs; anu uf-
leba, romelic eqvemdebareba registracias, warmoSobilad, Secvlilad an Sewyveti-
lad iTvleba mxolod registraciis ganxorcilebis momentidan. verc mxareTa Soris 
werilobiT (maT Soris sanotaro wesiT) dadebuli xelSekruleba, verc gamsxviseblis 
mier SemZenisaTvis sazRauris gadaxda, Tundac damatebiT uZravi qonebis realuri, 
faqtobrivi gadacema (magaliTad, SemZenis SeSveba miwis nakveTze) ar iwvevs sakuTre-
bis uflebis am ukanasknelze gadasvlas. mxareTa mier garigebiT dasaxuli samarTleb-
rivi Sedegi sakmaod daSorebulia nebis gamovlenis momentisgan, nivTis SemTxveviT 
daRupvis riski rCeba gamsxvisebelze; garda amisa, es ukanaskneli rCeba, agreTve, uZ-
rav qonebaze uflebrivi tvirTis matarebladac, xolo SemZeni jer uflebamosili ar 
aris, daitovos (miiTvisos) uZravi qonebis eqspluataciis Sedegad miRebuli Semosa-
vali Tu sasoflo-sameurneo saqmianobis Sedegad miRebuli nayofi.34 

e.w. `mTavar wignebSi~ Seitaneba uZrav nivTebze yovelgvari cnobebi. sabuTebi grov-
deba saadgilmamulo wignis krebulSi. Sedegad miiRweva Canaweris Sinaarsis garkveulo-
ba, rac Canaweris dacvisa da sandoobis uzrunvelyofis aucilebeli pirobaa.35 kerZo sis-
temebi moqmedebs rogorc romanul, aseve angloamerikul samarTlis sferoSi. saadgil-
mamulo wignis sistemebi damkvidrda germanulenovan Sua evropasa da avstraliaSi. Sua 
evropis saadgilmamulo wignis sistemebs erTmaneTTan saerTo is aqvT, rom miwis sakuT-
rebis gadacemisaTvis aucilebelia rogorc registracia, aseve mxareTa nebis gamomxat-
veli aqti (garigeba). avstraliuri Torrens-System-is Tanaxmad, sakuTrebis SeZena scildeba 
mxareTa nebas da mxolod registraciis saxelmwifo aqtzea damokidebuli.36  

evropis saregistracio sistemebs axasiaTebs Semdegi saerTo niSnebi:  
1. mTavari wignis arseboba; 
2. Canawerebis Setana mTavari wignis sxvadasxva ganyofilebaSi; 
3. mTavari wignisa da miwis kadastris urTierTkavSiri mTavar wignSi; 
4. saregistracio sistemisaTvis oficialuri statusis miniWeba; 
5. sasamarTlo sistemasa da miwis kadastris urTierTkavSiri mTavar wignSi; 
6. saxelmwifos oficialuri moTxovnebidan gamomdinare saregistracio safasu-

ris daweva; 
7. saxelmwifos pasuxismgebloba da zianis anazRaureba; 
8. saregistracio dokumentaciis forma; 
9. uZravi nivTebis garigebebis sajaro dadastureba; 
10. winaswari Canaweris arseboba. 

                                                            
33  ix.: Bernd E., Übertragung des eigentums an Grundstücken nach englischem Recht. Kiel, 1968; Hoffmann 

B., Das Recht des Grundstükskaufs. Eine rechtsvergleichende Unterschunng J. C. B. Mohr. Tübingen, 1982, 
24-29, Bärmann, Neues französises Grundstücksrecht: AcP 155 (1956) 440-441; Sturm F., Bringt die 
französise Bodenregisterreform eine Annährung an das deutsche Grundbuchrecht, in:FS Fiker (1967) 459, 
471, miTiTebulia: Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 175-177.  

34   WeWelaSvili z., sanivTo samarTali (SedarebiTsamarTlebrivi kvleva), Tb., 2008, 172, 173.   
35   Лазаревский А. (ред.), Системы регистрации прав на недвижимое имущество. Опит зарубежных 

стран. М., 2000, 27. 
36   Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 173. 
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 5.2 torensis sistema  
 

robert torensma 1925 wels avstraliaSi Seqmna uZrav nivTebze qonebrivi ufle-
bebis registraciis sistema, romelsac misi saxeli daerqva. es sistema gavrcelda 
mTels avstraliaSi. avstraliis gamocdilebidan gamomdinare, aucilebelia aRiniS-
nos, rom uZravi qonebis nawili, romelic torensis sistemis damkvidrebamde warmoiS-
va, agrZelebs Zveli wesebiT funqcionirebas. aseTi saxis uZravi qonebis mflobelebi 
uflebamosili arian, daregistrirdnen torensis sistemis mixedviT, magram ar arian 
valdebuli, maT aravin aiZulebT am sistemiT registracias. avstraliaSi paralelu-
rad arsebobs ori sistema. amiT uaryofilia Sexeduleba, rom is, rac ar aris torensis 
sistemiT daregistrirebuli, aucileblad saxelmwifos sakuTrebaa.37 

torensis sistemis mixedviT, visac saxelmwifo Seitans wignSi, xdeba mesakuTre, 
wignSi Canaweris Setana (saxelmwifo reestrSi), germaniisagan gansxvavebiT, es aris qo-
nebrivi  urTierTobis Secvlis ara saSualeba, aramed safuZveli. avstraliaSi moqme-

di torensis sistemis mixedviT gamsxvisebelma unda Seadginos e. w. memorandum of tran-
sfer. am dokumentiT ganmcxadebeli acxadebs, rom igi Tavis sakuTrebas gadascems Sem-

Zens. maSin, Coomon Law-s sistemis qveynebis mixedviT sakuTreba gadadis Deed-is meSve-
obiT. torensis sistemis Tanaxmad, registracia aris sakuTrebis gadacemis aucilebe-
li elementi. am sistemis mixedviT, miwis sakuTrebis gadacemis iuridiuli ganmsazR-
vrelia ara mxareTa neba da moqmedeba, aramed saxelmwifo registraciis aqti. regis-
traciiT xdeba sakuTrebis SeZena. es SeZena damoukidebelia garigebis namdvilobisa-

gan. sakuTrebis mopoveba registraciis ZaliT aris saboloo da xelSeuxebeli indefea-
sible, Tuki kanoni pirdapir ar miuTiTebs gamonaklisebze.38  

torensis sistema gadatanil iqna inglisis Zalian bevr yofil koloniaSi, magali-
Tad, aRmosavleT afrikis qveynebSi, aSS-is zogierT Statsa da kanadaSi. magram yvela-
ze gasaocari aris is, rom am gamocdilebiT isargebla konservatulma inglisma.39 
dReisaTvis torensis sistema aseve moqmedebs avstraliaSi, axal zelandiaSi, kanadis 
zogierT provinciaSi. marTalia, registraciis wesebi da procedurebi am qveynebSi 
gansxvavebulia (magaliTad, zogierT teritoriaze, romelic britaneTis iurisdiqci-
is qveS imyofeba, aucilebelia rogorc registracia, ise miwis mflobeloba), magram 
sakanonmdeblo regulireba erTsa da imave principebs emyareba40. 

uZrav nivTebze uflebebis registracia didi Zalisxmevis Sedegad iqna aRiarebu-
li inglisSi. imisaTvis rom garigeba dadebuliyo, aucilebeli iyo is dokumentebi, 

                                                            
37  Никонов П., Журавский Н.,Система регистрации прав на недвижимое имущество Роберта Торенса. 

Недвижимость, кадастр и мировые системы регистрации прав на недвижимое имущество. Аналит-
ическии обзор, 2006, 2. 

38   Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 178-179. 
39   Никонов П., Журавский Н., Система регистрации прав на недвижимое имущество Роберта Торенса. 

Недвижимость, кадастр и мировые системы регистрации прав на недвижимое имущество. Анали-
тическии обзор. 2006, 2. 

40  Лазаревский А. (редактор), Системы регистрации прав на недвижимое имущество. Опит зарубежных 
стран. М., 2000, 26. 
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romlebic adasturebdnen mxareebis uflebas miwis mflobelobasTan dakavSirebiT. 
amitom ingliselTa mxolod mcire raodenoba axerxebda rwmunebulebis gareSe miwis 
gayidvas an yidvas. iyo saregistracio sistemis SemoRebis araerTi mcdeloba, rac ga-
amartivebda miwis gasxvisebis process da garda amisa, am yvelafers ufro saimedos 
gaxdida. magram yvela mcdeloba uSedegod mTavrdeboda. inglisma torensis sistemi-
dan gadmoiRo mxolod is, rom sakuTrebis SeZenisaTvis gadamwyvetia registracia da 
amiT is winaaRmdegoba, rac SesaZlebelia avstraliaSi materialursamarTlebriv 
mdgomareobasa da reestris mdgomareobas Soris, gamoricxulia. arsebiTi gansxvaveba 
avstraliis sistemisagan isaa, rom, inglisuri samarTlis mixedviT, SesaZlebelia sa-

adgilmamulo wignis koreqtireba (rectification), maSin roca avstraliaSi es mxolod iS-
viaTi gamonaklisia.41 

torensis sistemis mixedviT registraciis Sesaxeb gadawyvetilebas iRebs iusti-
ciis organo, gansxvavebiT germaniisagan, sadac am gadawyvetilebas iRebs sasamarTlo. 
saqarTvelos saregistracio sistema am kuTxiT hgavs torensis sistemas. registraci-
as saqarTveloSi axorcielebs iusticiis saministros mmarTvelobis sferoSi Semava-
li sajaro samarTlis iuridiuli piri — sajaro reestris erovnuli saagento.  

Tavdapirvelad avstraliaSi torensis sistemis Setana xdeboda nebayoflobiT. 
reestrSi aRiricxeboda is pirebi, romlebic sakuTari nebiT midiodnen qonebis dasa-
registrireblad. magram saxelmwifosagan uZravi qonebis SeZenis SemTxvevaSi aseTi 
registracia savaldebulo iyo.42   

imperatiuli registracia avstraliaSi, axal zelandiasa da kanadaSi gavrcelda 
mxolod im miwis nakveTebze, romlebic samefo karis mier gaica torensis kanonis Za-
laSi Sesvlis Semdeg. yvela is nakveTi, romelic kanonis ZalaSi Sesvlamde kerZo pire-
bis sakuTrebaSi iyo, maT SeeZloT nebayoflobiT gaetarebinaT registraciaSi. miwis 

nakveTis gasxviseba, Zveli Common Law sistemis mixedviT, aseve SesaZlebeli iyo. dRe-
sac am qveynebSi orive sistema arsebobs. magram Tu avstraliaSi torensis sistema War-
bobs, kanadaSi gamonaklisia.43 

 
5.3 skandinaviis qveynebis saregistracio sistema  

 
`skandinaviuri qveynebis Taviseburebaa sakuTrebis reestris centralizebulo-

ba, aseve dasavleTevropuli qveynebis (germaniis) gavlena. am qveynebs aqvs uZravi qo-
nebis msxvilmasStabiani rukebi, romlebic erT koordinatTa sistemaSia Seqmnili. isi-
ni mTel qveyanas faraven da maT uZravi nivTebis saregistracio sistema eyrdnoba. sa-
kuTrebis reestrebi, ZiriTadad, kompiuterizebulia, centraluri saxelmwifo rees-
trebis mxridan imarTebian, maSin rodesac miwis nakveTebis kartografireba provin-
ciis doneze xdeba. miwis registraciis mTavari amocanaa miwis sakuTrebis garantia da 
maT Sesaxeb informaciis xelmisawvdomoba. miwis registraciis sistema, romelic mo-

                                                            
41   Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 179. 
42   Лазаревский А.(ред.), Системы регистрации прав на недвижемое имущество. Опит зарубежных стран. 

М., 2000, 13. 
43   Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 178. 
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wesrigebulia da kargad funqcionirebs, usafrTxoebis garantiaa da tranzaqciis gan-
xorcielebas emsaxureba.44  

norvegiaSi sakadastro rukebis Sesaxeb pasuxismgebloba ekisreba norvegiis kar-

tografiul samsaxurs (Norwegien Mapping Authority) da adgilobriv samsaxurebs. amasTan, 

arsebobs am organoebs Soris kompetenciebis Zalian mkveTri gamijvna, kerZod, norve-

giis kartografiuli samsaxuri qmnis sakadastro rukebs 1:5000 da 1:10000, romlebic 
faraven mTels qveyanas, maT Soris CrdiloeTis da mciredasaxlebul regionebs. adgi-

lobrivi samsaxurebi pasuxs ageben mWidrod dasaxlebul regionebSi sakadastro ru-

kebze. saxelmwifo pasuxs agebs sakadastro reestris saerTo wyobaze. norvegiaSi ar-

sebobs: uZravi nivTebis, misamarTebisa da mowyobilobebis nacionaluri reestri. is 
Seicavs informacias uZravi nivTebis fizikuri statusis Sesaxeb. es reestri eyrdno-

ba norvegiis kartografiul samsaxurs da Seicavs monacemebs mTeli qveynis masSta-

biT. ZiriTadi eleqtronuli baza Seicavs monacemebs uZravi nivTis samarTlebrivi da 

ekonomikuri statusis Sesaxeb. es reestri emyareba iusticiis saministrosa da adgi-
lobrivi sasamarTloebis monacemebs. norvegiaSi sakadastro sakiTxebi regulirdeba, 

ZiriTadad, sami kanoniT. esenia: miwis registraciisa da gasxvisebis Sesaxeb kanoni 

(Land Subdivision and Registration Act); samarTlebrivi registraciis Sesaxeb kanoni (Juridical 
Registration Act) da kanoni miwis konsolidaciis Sesaxeb (Land Consolidation Act)~.45  

uZravi nivTebis reestris formirebis sakiTxSi yvelaze warmatebuli qveyanaa 

SvedeTi. iq imdenad srulyofili sistemaa, rom uZrav nivTebTan dakavSirebuli sabu-
Tebi jer kidev me-17 saukunidan inaxeba.   

SvedeTSi miwa dayofilia uZravi nivTebis obieqtebad.46 SvedeTis miwa dayofilia uZ-

ravi  qonebis erTeulebad47 — daaxloebiT 4,5 milionze meti erTeulia da yvela es erTe-

uli reestrSia daregistrirebuli. TiToeul uZrav nivTs aqvs  unikaluri dasaxeleba, 
rac emsaxureba samarTlebriv identifikacias. am sistemiT registirebulia rogorc ker-

Zo, ise saxelmwifos uZravi qonebis sakuTreba. amasTan, saregistracio sistema moicavs 

aseve mdinareebsa da tbebs. sanapiro zoli, zRvis 300-metriani zoli da SvedeTis 5 tba 

miekuTvneba uZrav nivTebs da Sesabamisad eqvemdebareba registracias.48  

uZravi nivTebis obieqtebi SvedeTSi ramdenime sabazo reestrSi (uZravi nivTebis 

reestri, miwis reestri, Senobebis reestri, samisamarTo reestri da a. S.) registrir-
deba. uZravi nivTebis reestri da miwis reestri Seadgenen monacemTa bazebis birTvs. 

                                                            
44  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем. 

Краткое описание некоторых современных кадастровых систем. <http://www.geo-garant.ru/cgi-bin/ 
content.pl?p=52&nid=17>. 

45  iqve. 
46  iqve. 
47  Кобаса М., Недвижимость в Швеции. Законодательство и сравнительный анализ. Земельный кодекс 

Швеции. Cтатия 1.  Минск, 2004, 5. 
48  Никонов П., Журавский Н.,Система регистрации прав на недвижимое имущество Роберта Торенса. 

Недвижимость, кадастр и мировые системы регистрации прав на недвижимое имущество. Ана-
литическии обзор. 2006, 7. 
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garda amisa, am reestrebis monacemebi aris sagadasaxado organoebis monacemTa iden-

turi. uZravi nivTebis reestri aris bazisi sazogadoebis mravali sferosTvis, rogo-

ricaa, magaliTad, miwis registracia, uZravi qonebis ipoTekiT datvirTva, sasoflo-

sameurneo statistika, mosaxleobis registracia da a.S.49 

registraciis Svedur sistemas axasiaTebs mravalmiznobrioba, informaciis xelmi-

sawvdomoba da sajarooba. es aris saxelmwifo sainformacio sistema. igi faravs mTels 

qveyanas. sistema mTlianad avtomatizebulia da es aris myari, stabiluri da, rac Zali-

an mniSvnelovania, moqnili sistema.  SvedeTi erT-erTi iseTi evropuli qveyanaa, rome-

lic, yovelgvari gadaWarbebis gareSe, SeiZleba mivakuTvnoT uZravi qonebis registra-

ciis kargad ganviTarebuli da mowinave sistemis mqone qveynebs, romelTa raodenoba 

arcTu ise didia.50  

miwaze samarTlebrivi urTierTobis warmoSobas, mospobas da yovelgvar cvlile-

bas saadgilmamulo reestris samsaxurebi aregistrireben saadgilmamulo rees-

trSi.51 es sistema moicavs samsaxurebs, romlebic sasamarTloebis SemadgenlobaSi Se-

dian da romelTac administraciul zedamxedvelobas uwevs sasamarTloTa erovnuli 

administracia. administracia, Tavis mxriv, iusticiis saministros daqvemdebarebSia. 

raionuli sasamarTlos erT-erTi mosamarTle aris imavdroulad saadgilmamulo re-

estris samsaxuris xelmZRvanelic, Tumca arasrul ganakveTze. am samsaxuris kompe-

tenciaSia mxolod miwaze uflebebis registraciis sakiTxebi.52 

SvedeTSi moqmedebs uZravi qonebis sainformacio banki, romelic formalurad 

Seicavs ori saxis reestrs — uZravi nivTebis da miwis nakveTebis reestrebs.53  miwis 

reestri Seicavs uZrav qonebaze iuridiul da ekonomikur informacias. am reestris 

monacemebis sisworeze pasuxismgebelia uZravi nivTebis saregistracio saagento.  

iseve rogorc yvela arsebuli sistema, uZravi nivTebis registraciis Sveduri sis-

temac emsaxureba gansazRvruli miznebis uzrunvelyofas. Tavis mxriv, swored es miz-

nebi gansazRvravs am sistemis saqmianobis xasiaTs, mis ZiriTad niSnebsa da mimarTule-

bebs. registraciis Sveduri sistema myari, stabiluri sistemaa da naklebad aris damo-

kidebuli politikuri amindis cvlilebebze. es aris sakmaod moqnili sistema da advi-

lad uwyobs fexs teqnikuri da socialuri ganviTarebiT gamowveul axal moTxovnebs.54 

 

                                                            
49  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем. 

Краткое описание некоторых современных кадастровых систем. <http://www.geo-garant.ru/cgi-bin/ 
content.pl?p=52&nid=17>. 

50  lazaraSvili l., uZravi nivTebis registraciis Sveduri sistema, Jurn. `adamiani da 
konstitucia~, 2, 2001, 40-45. 

51  iqve. 
52  iqve, 4. 
53  uZravi nivTis cneba moicavs miwis nakveTsac zogadad, magram SvedeTis saregistracio 

sistemaSi reestrebi gamijnulia swored am principiT.  
54  lazaraSvili l., uZravi nivTebis registraciis Sveduri sistema, Jurn. `adamiani da 

konstitucia~, 2, 2001, 40-45. 
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5.4 Sotlandiis saregistracio sistema 
 

miwaze operaciebis Sesaxeb oficialuri Canawerebis warmoeba daiwyo 1617 wels. 
sakuTrebis memkvidreobis uflebis registracia SotlandiaSi saregistracio siste-
mis nawili iyo mas Semdeg, rac daarsda uflebis registracia generalur reestrSi 

(General Register of Sassinss). es ukanaskneli bolo periodSi gardaiqmna miwis registraci-

is sistemad (Land Registracion system, 1979) kanoniT miwis registraciis Sesaxeb. es sistema 
TandaTanobiT cvlis generalur reestrs.  

generalur reestrSi, romelic istoriulad Sotlandiis teritoriul gayofas-
Tan iyo dakavSirebuli da, romelsac sagrafoebis adgilobrivi organoebi awarmoeb-
dnen, arsebobs Canawerebi mTeli Sotlandiis masStabiT sakuTrebis uflebebis Sesa-
xeb. igi Seicavs amJamindeli da adrindeli mesakuTreebis 1 500 000 kerZo sakuTrebis 
Sesaxeb monacemebs. reestri ar emyareba rukebs. 

miwis reestri (Land Register) aris titulebis registraciis sistema. aqve regis-
trirdeba aseve monacemebi SezRuduli uflebebis Sesaxeb. sistema emyareba rukebs da 
moqmedebs Zveli Sotlandiis Svid sagrafoSi. 

Sotlandiis reestri iyenebs topografiuli samsaxuris msxvilmasStabian rukebs. 
qalaqebSi uZravi qoneba registrirdeba 1:250-masStabian rukebSi, soflebSi — 1:2 500, 
mTian raionebSi da sxva xeluxlebel zonebSi — 1:10000 masStabSi.  reestrebisTvis mo-
nacemTa bazebi iqmneba mTlianad kompiuterizebuli teqnologiebiT. aseTive saxiT 
mimdinareobs muSaoba cifrul rukebTan dakavSirebiT. topografiuli samsaxuri da 
miwis reestri erToblivad muSaoben rukebis srulyofaze. es procesi registraciis 
procesis Semadgenel nawilad gvevlineba.55  

Sotlandiis kanonmdeblobis mixedviT xelSekrulebis dadebisas uZravi nivTebis 
SeZenis dros gancxadebas waradgens uZravi nivTis gamsxvisebeli, xolo sasamarTlo 
gadawyvetilebis an pirveladi SeZenis dros — SemZeni.56  

 
5.5 germaniis saregistracio sistema 

 
germaniaSi, rogorc ukve aRiniSna, moqmedebs saadgilmamulo sistema. am sistemis 

mixedviT sakuTrebis uflebis registracias konstituciuri mniSvneloba aqvs. germani-
is kanonmdeblobiT, uZrav nivTebze sakuTreba, aseve  miwis nakveTebi da uflebrivi 
datvirTva eqvemdebareba savaldebulo registracias.57 saadgilmamulo qveynebis sis-
temisaTvis damaxasiaTebelia miwis nakveTze sakuTrebis warmoSoba mxolod Sesabamisi 
registraciis Sedegad. germanuli samarTliT, miwis nakveTze sakuTrebis gadasvlisaT-

                                                            
55  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем. 

Краткое описание некоторых современных кадастровых систем, <http://www.geo-garant.ru/cgi-bin/con-
tent.pl?p=52&nid=17>. 

56  Лазаревский А. (ред.), Системы регистрации прав на недвижимое имущество. Опит зарубежных 
стран. М., 2000, 2.  

57  Schöner H., Stüber K., Grundbuchrecht, Band 4, Verlag C. H. Beck, München, 2008, 17.  
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vis aucilebelia mesakuTrisa da SemZenis Tanxmoba sakuTrebis gadasvlaze  (daTmoba) 
da registracia saadgilmamulo wignSi.58 `sajaro reestrSi registracia emyareba mxa-
reTa namdvil nebas, romlis gamoxatvis utyuar sabuTs warmoadgens sakuTrebis ufle-
bis gadacemis Sesaxeb nebis gamovlena, rac gankargvis sanivTo garigebad iwodeba~.59 

germanuli miwis samarTliT saadgilmamulo wignSi gakeTebuli Canaweri aris me-
sakuTris sakuTrebis uflebis dacvis garantia.60 

germanul gvarovnul sazogadoebaSi xalxisTvis sakuTrebis gadasvla cnobili 
xdeboda sakuTrebis gadacemisaTvis aucilebeli moqmedebebis ganxorcielebiT sa-
xalxo krebis winaSe. Tanamedrove saxelmwifoTa Camoyalibebis kvalobaze, saxalxo 
krebis adgili daikava saxelmwifo mmarTvelobis specialurma organoebma.61 es faqti 
kidev erTi dasturia imisa, rom saregistracio sistemis pirveli Canasaxebi jer kidev 
uZveles periodebSi arsebobda.62  

germanuli samarTlis mixedviT, miwis nakveTi aris miwis zedapiris nawili, rome-
lic aris sivrcobrivad SemosazRvruli da gazomili. mas aqvs specialuri nomeri sa-
inventarizacio wignSi.63 

germaniis saadgilmamulo wigni SeiZleba Seicavdes iseT Canawerebs, romelic da-
xurulia, anu am informaciis naxva ar SeuZlia yvelas da ar aris sajaro.64 saqarTve-
loSic moqmedebs analogiuri wesi, marTalia, `sajaro reestris Sesaxeb~ saqarTvelos 
kanoni aRniSnul debulebebs ar Seicavs, magram am SemTxvevaSi moqmedebs zogadi admi-
nistraciuli kodeqsis normebi saidumlo informaciasTan dakavSirebiT. saadgilma-
mulo miwis sistema, rogorc srulyofili da Tanmimdevruli sistema, gaxda uZravi 
nivTebis samarTlis safuZveli prusiisaTvis (zogierTi gamonaklisebis garda), saqso-
niisa da hamburgisaTvis65. `germaniaSi mTeli miwis samarTali gamsWvalulia saadgil-
mamulo wignis sistemis principebiT. es niSnavs, rom uZrav nivTebTan dakavSirebuli 
yvela sanivTo ufleba moiTxovs registracias saadgilmamulo wignSi SemZenis regis-
traciiT. garda amisa, miwis nakveTebis yvela cvlileba pirdapir aisaxeba masSi. mxo-
lod saadgilmamulo wignSi  registracia warmoSobs Sesabamis samarTlebriv cvlile-
bas~.66  

miwis marTvis germanuli sistema xasiaTdeba detalurad damuSavebuli procedu-
rebiT, miwismflobelTa miwebis zusti sazRvrebis dadgeniT, daregistrirebuli uf-
lebebis garantiebiT da a.S. geodeziuri sakadastro sistemebi germaniaSi me-19 sauku-

                                                            
58   Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 176. 
59   zoiZe b., romSi mxolod sanotaro biuros gavliT, Jurn. `saqarTvelos notariati~, 2, 

2001, 89. 
60   Vieweg K.,Werner A., Sachenrecht, Garl Heymanns Verlag, KG, Köln, Berlin, Bonn, München, 2006, 435. 
61   Kruse F.V., Das Eigentumsrecht, Md. II, 1931, 1010-1055, miTiTebulia: Wanturia l., uZravi 

nivTebis sakuTreba, Tb., 2001, 178. 
62   Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 140.  
63    Eckert H., Hrsg.: Bamberger/Roth, Kommentar BGB, §902, <http://beck-online.beck.de/?vpath= 

bibdata%5ckomm%5cbeckok_zivr_19%5cbgb%5ccont%5cbeckok.bgb.p902.htm>. 
64   Grundbuchsordnung, 24.03.1897, § 10a (1). 
65  Schöner H., Stüber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis München,  2008, 10.  
66  Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 140.  
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nis dasawyisSi Seiqmna, amave periodSi Camoyalibda axali sagadasaxado sistema. wamo-
iSva sazRvrebis dadgenisa da sazogadoebrivi da kerZo sakuTrebis daregistrirebis 
saWiroeba. swored es gaxda sakadastro momsaxurebis ZiriTadi mizani. am kuTxiT Za-

lian mniSvnelovani iyo 1900 wels germaniis samoqalaqo kodeqsis miReba (Burgerlihes Ge-
zetzbuch), romelic tranzaqciebisa da uZrav nivTebze uflebebis registraciis safuZ-
velia. saboloo jamSi, instituciuri struqturis TvalsazrisiT, sistema Sedgeba sa-
mi ZiriTadi elementisagan. esenia: 

saadgilmamulo wignis marTva (Landbuch), romelic sakuTrebis uflebis reestrs 
eweva da Sedgeba sakadastro rukebisagan, sakuTrebis uflebis damdgeni sabuTebisa 

da Canawerebisagan; topogadaRebebis marTva  (Landesfermessungsant), romelic moicavs 
sakadastro rukebis Seqmnasa da dokumentaciis momzadebas, aseve awarmoebs topogra-
fiul-geodeziur samuSaoebs sxva miznebisaTvis; notariati, romelic amowmebs gari-
gebebs da sxva samarTlebriv aqtebs, romlebic Seexeba sakuTrebis uflebas, tranzaq-
ciebs da SezRudvebs, da awarmoebs am aqtebis reestrs. es sami damoukidebeli elemen-
ti urTierTkavSirSia da erTmaneTs akontrolebs, rac ganapirobebs sistemaSi mona-
cemebis maRal xarisxs. miuxedavad imisa, rom am sistemis Seqmnis safuZveli aris saga-
dasaxado brunva, es funqcia dRes naklebad mTavaria,  ufro didi mniSvneloba eniWeba 
sakuTrebis uflebis uzrunvelyofas, sakuTrebis uflebis tranzaqciis proceduris 
gamartivebas. germanias kadastris sferoSi gacilebiT ukeTesi miRwevebi aqvs, vidre 
franguli sistemis qveynebs, gansakuTrebiT es Seexeba sakuTrebis uflebis monace-
mebs. sakuTrebis uflebis reestri uzrunvelyofilia kartografiuli monacemebiT, 
romlebic reestris nawilia da amasTan dakavSirebiT aqvT kanoniT gaTvaliswinebuli 
iuridiuli Zala. sakuTrebis kartografia SeuZlia mxolod saxelmwifo dawesebule-
bebs, aseve specialuri licenziis mqone specialistebs, romelTac aRniSnuli dawese-
bulebebi uwevs kontrols. xolo registracia saxelmwifos uSualo prerogativaa. mi-
uxedavad imisa, rom uZravi nivTebis reestrsa da kartografuli monacemebis Setanas 
axorcielebs sxvadasxva organo, yvela monacemi jerdeba erTmaneTTan. am organoebis 
damoukidebloba mniSvnelovanwilad xels uwyobs asaxuli monacemebis siswores, vina-
idan TiToeul mxares Tavis nawilze akisria pasuxismgebloba.67     

`germanuli samarTlisaTvis sakuTrebis warmoSobas is gamarTleba aqvs, rom sa-
jaro reestrSi registracia emyareba mxareTa namdvil nebas, romlis gamoxatvis 
utyuar sabuTs warmoadgens sakuTrebis uflebis gadacemis Sesaxeb nebis gamovlena, 
rac gankargvis sanivTo garigebad iwodeba~.68  

germaniaSi miwis samarTali emyareba saadgilmamulo wignis sistemas. germaniis 
kanonmdeblobiT `sajaroobisa~ da `sandoobis~ principebi gaerTianebulia da saad-
gilmamulo wignis sajarooba-sandoobis principad iwodeba. rac imas niSnavs, rom sa-
adgilmamulo wignSi registrirebuli uflebebi kanonieria yvela im pirisaTvis, vinc 

                                                            
67  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем. 

Краткое описание некоторых современных кадастровых систем. <http://www.geo-garant.ru/cgi-bin/ 
content.pl?p=52&nid=17>. 

68   zoiZe b., romSi mxolod sanotaro biuros gavliT, `saqarTvelos notariati~, 2, 2001, 89. 
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uZrav nivTebze sakuTrebis ufleba SeiZina.69 `im piris sasargeblod, vinc garigebiT 
iZens uflebas miwis nakveTze an uflebas aseT uflebaze, saadgilmamulo reestris Si-
naarsi miiCneva sworad, garda im SemTxevevisa, rodesac sisworis sawinaaRmdegod regis-

trirebulia protesti (Wiederspruch) an usworobis Sesaxeb SemZenisaTvis cnobilia~.70  

aseve uflebebis registracia `kanonierebis dasabamad, dasawyisadaa~ miCneuli.71  
wignSi  registracia warmoSobs Sesabamis samarTlebriv cvlilebas. uZrav nivTeb-

ze sakuTrebis uflebis gadacemis dros savaldebuloa, rom garigebis damowmebas 
orive mxare eswrebodes, anu uZrav nivTebze sakuTrebis uflebis gadacemis dros uf-
lebamosil (administraciuli an sanotaro) organoSi unda eswrebodes orive mxare. 
imisTvis, rom gamoiricxos gaugebrobebi, da  xelSekrulebis mxareebs hqondeT naTe-
li warmodgena sakuTrebis uflebis gadacemis iuridiul Sedegze, mxareebs am sakiTx-

ebs uflebamosili administraciuli organo ganumartavs.72  

 
5.6 safrangeTis saregistracio sistema 

 
safrangeTis saregistracio sistema miekuTvneba napoleonis qveynebis sistemaTa 

jgufs. am qveynebSi kadastris ganviTareba daiwyo me-19 saukuneSi. 
safrangeTSi Tanamedrove kadastri emyareba 1974 wlis 18 ivlisis kanons, italia-

Si — 1972 wlis #650 dekrets. napoleonis sistemis qveynebSi kadastris mTavari mizani 
sakuTrebis gadasaxadebia (fiskaluri kadastri), romelsac ar aqvs iuridiuli kadas-
tris funqcia (an sistemebi, romlebic icaven sakuTrebis uflebas). imperatori napo-
leoni kadastris sistemis Seqmnisas iTvaliswinebda, rom sistema moemsaxureboda sa-
kuTrebis iuridiul dacvas  da Sesabamisad iyo kadastrisaTvis iuridiuli funqcie-
bis miniWebis mcdelobebi, magram es idea ar yofila realizebuli, vinaidan aseTi 
rTuli sistemis Seqmna SeuZlebeli iyo. civilizebul sabazro urTierTobaze gadas-
vlasTan dakavSirebiT am qveynebSi,  sakadastro reestris garda, aucilebeli gaxda 
uZravi nivTebis specialuri reestris Seqmna.73  

napoleonis administraciuli sistemis qveynebSi kadastri da registraciis sa-
kiTxebi ekonomikisa da finansTa saministros eqvemdebareba. am qveynebSi nacionaluri 
reestri centralizebuli sistemaa, romelic imarTeba uSualod saxelmwifos mxri-

                                                            
69  Покровский И., Основные проблеми гражданского права (по изд. 1917 г.), М., 1998, 200, miTi-

Tebulia: Емильянова Е., Правовые проблемы государственной регистрации прав на недвижимое 
имущество и сделок с ним. 2003, 12. 

70  WeWelaSvili z. (mTargmneli da redaqtori), germaniis samoqalaqo kodeqsi (2010 wlis 1 
martis mdgomareobiT), §892 (1), Tb., 2010, 185.  

71  Шершеневич Г., Учебник русского гражданского права. по изд. 1907, М., 1995, 149, miTiTebulia: 
Емильянова Е,. Правовые проблемы государственной регистрации прав на недвижимое имущество и 
сделок с ним, 2003, 13. 

72  Münchener Kommentar zum BGB §925, 5. Aufl., 2009, <http://beck-online.beck.de/?vpath=bibdata/ komm/ 
MuekoBGB_5_Band6/BGB/cont/MuekoBGB.BGB.p925.glI.gl1.htm>.  

73  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем.  
<http://www.geo-garant.ru/cgi-bin/content.pl?p=52&nid=17>. 
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dan qveynis sakanonmdeblo bazis safuZvelze, magram samuSaoebs praqtikulad munice-
palitetebis Sesabamisi momsaxurebis ganyofilebebi asrulebs. am qveynebis uZravi 
qonebis reestrebSi, romlebic mWidro kavSirSia kadastrTan, registrirdeba: uZrav 
nivTebze mesakuTris realuri uflebebi; iuridiuli aqtebi (yidva-gayidvis, transaq-
ciebis Sesaxeb gadawyvetilebebi, cenzebi, servitutebi da a. S.); mesame pirTa intere-
sebi; SezRudvebi; ipoTeka; kreditebi da a. S. 

safrangeTSi saregistracio sistema praqtikulad Sedgeba 353 reestrisagan, rom-
lebic 6 jgufad aris dayofili. reestris mTavari registratori piradad agebs pa-
suxs reestrSi registrirebuli informaciis namdvilobaze. igi Sesabamisi rangis mqo-
ne saxelmwifo moxelea, romelic, garda daniSnuli yovelTviuri  xelfasisa, damate-
biT anazRaurebasac Rebulobs. pasuxismgebel muSakebs Seqmnili aqvT sadazRvevo 
fondi, romlidanac maTi Secdomebis Sedegad damdgari ziani anazRaurdeba. aseTive 
midgomaa espaneTSi, sadac 1985 wlamde praqtikulad ar arsebobda kadastri evropu-
li gagebiT.  miuxedavad araerTi mcdelobisa, ver xerxdeboda evropuli saregistra-
cio sistemis Seqmna. Tanamedrove evropuli saregistracio sistemis danergva moxer-
xda mxolod 1989 wlidan — konstituciis miRebidan (1978w.)  TiTqmis 9 wlis Semdeg. 
oficialuri espanuri kadastri Camoyalibda 1845 wels, magram mxolod 1906 wels iqna 

miRebuli kadastris Sesaxeb kanoni (Law of Cadastre), romelic adgens samuSaoebis Ses-
rulebis  wesebs. kanonis mTavari mizani iyo miwis kadastris Seqmna.74  
 

5.7 aSS-is saregistracio sistema 
 

aSS-Si uZravi nivTebis gadacemis Sesaxeb garigebaTa registracisas saxelmwifos 
roli pasiuria. aRmasrulebeli xelisufleba mxolod saregistraciod warsadgeni 
sabuTebis aRricxvas eweva. magram aseTi registraciac ki ar atarebs savaldebulo xa-
siaTs. sabuTebis miRebisas maregistrirebeli organo ar iRebs gadawyvetilebas  ga-
rigebis namdvilobisa da kanonierebis Sesaxeb.  saxelmwifo ar iRebs aranair pasuxis-
mgeblobas, igi pasuxismgebelia mxolod daregistrirebuli xelSekrulebis Senaxvasa 
da  sajaroobaze. imisaTvis rom mxarem miiRos xelSekrulebis namdvilobis garantia, 
garigebis monawile mxareebi mimarTaven specialuri kompaniebis momsaxurebas, rom-
lebic `titulis dazRvevas~ axorcieleben. dainteresebul pirTan dadebuli xelSek-
rulebis safuZvelze isini Seiswavlian am qonebasTan dakavSirebuli yvela garigebis 
istorias daaxloebiT 30-70 wlis ganmavlobaSi (imis mixedviT, Tu romeli Statis Se-
madgenlobaSia es qoneba) da iZlevian garantias imis Taobaze rom `tituli sufTaa~. 
Tuki am qonebasTan dakavSirebiT raime problema warmoiqmneba, anu Tuki mxares ziani 
miadgeba, specialuri kompaniebi iReben pasuxismgeblobas da unazRaureben zians im 
pirebs, vinc tituli daazRvia (gansazRvrul farglebSi).75  

                                                            
74  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем. 

Краткое описание некоторых современных кадастровых систем. <http://www.geo-garant.ru/ cgi-bin/ 
content.pl?p=52&nid=17>. 

75  Лазаревский А. (ред.), Системы регистрации прав на недвижимое имущество. Опит зарубежных 
стран. М., 2000, 2. 
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aSS-Si moqmedebs evropuli saregistracio sistemisagan sruliad gansxvavebuli 
sistema. sainteresoa is faqti, rom aSS-Si qonebis SemZeni mxareebi gacilebiT daculi 
arian. marTalia, saxelmwifo ar iRebs aranair pasuxismgeblobas zianis dadgomis Sem-
TxvevaSi, magram kerZo kompaniebi imis garantiaa, rom ziani Zalian iSviaT SemTxvevaSi 
SeiZleba dadges da Tu mainc dadga, isini aucileblad aanazRaureben am zians.  

aSS-Si arakeTilsindisieri pirebisagan dacvisaTvis binis SeZenis dros profesi-
onal mSeneblebs dadgenili aqvT vadebi, romlis ganmavlobaSic myidvels SeuZlia 
xelSekrulebis moSla. magram es uaryofiTad moqmedebs uZravi qonebis brunvaze. ami-
tom xelSekrulebis mxareebi iyeneben an advokatebis momsaxurebas, an notariulad 
adastureben xelSekrulebas.76   

 
4.8 inglisis saregistracio sistema 

 
evropuli qveynebidan calke unda gamovyoT didi britaneTi, sadac, franguli ga-

gebiT, kadastri saerTod ar arsebobs. es dakavSirebulia `saerTo samarTlis~ Tavise-
burebebTan. miwis resursebis marTvis ZiriTad sistemad gvevlineba e.w. `misi udide-

bulesobis miwis reestri~ (Her Majesty Land Register), romelic Tavisi arsiT aris uZrav 
nivTebze sakuTrebis uflebebis reestri (an titulebis reestri). reestri Camoyalib-
da 1862 wels. Tanamedrove sistema emyareba 1985 wlis kanons. samefo reestris iuris-
diqciaSia inglisisa da uelsis teritoria. reestrSi Setanilia daaxloebiT 15 mili-
onze meti mesakuTre. reestri Ria da xelmisawvdomia yvelasaTvis. `onlainreJimSi~ 
SesaZlebelia informaciis miReba kompiuterizebuli reestridan mTeli inglisisa da 
uelsis teritoriaze. reestri Seicavs uZravi nivTebis gayidvebis iuridiul Canawe-
rebs da ijaris Sesaxeb bolo 25 wlis monacemebs.77 inglissa da uelsSi nel-nela Semo-
iRes savaldebulo torensiseuli principi. am sistemis gamoyenebiT dadebul garige-
baTa ricxvma garigebaTa saerTo raodenobis naxevarze meti Seadginda.78 `am sistemaSi 

mTavar rols asrulebs didi britaneTis geodeziuri samsaxuri (Ordnanse Survey) da mi-
si udidebulesobis miwis reestri an samefo reestri. geodeziisa da kartografiis 
mwarmoebeli mTavari organoa didi britaneTis nacionaluri saagento, romelic pa-
suxismgebelia geodeziisa da kartografiis sakiTxebze da warmarTavs am sakiTxebSi 
saxelmwifo politikas. samefo reestri eqvemdebareba iusticiis saministros, regio-
naluri ofisebi moqmedeben damoukideblad, kanonis safuZvelze, magram iuridiulad 
eqvemdebarebian mTavar registrators da adgilobriv administraciaze ar arian da-
mokidebuli. sistema Sedgeba sami oficialuri reestrisagan — uZravi nivTebis rees-

tri (Land Register), mesakuTreTa reestri da SezRudvebis reestri. inglisuri samar-
Tlis Teoria iTvaliswinebs, rom mTeli miwa aris gvirgvinis sakuTreba da kerZo pi-

                                                            
76  Лазаревский А.(ред.), Системы регистрации прав на недвижимое имущество. Опит зарубежных 

стран. М., 2000, 24. 
77  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем. 

Краткое описание некоторых современных кадастровых систем. <http://www.geo-garant.ru/cgibin/ con-
tent.pl?p=52&nid=17>. 

78  Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 178. 



 
 

e. lafaCi,   sajaro reestri _ uZrav nivTebze uflebaTa maregistrirebeli organo da  
am sferoSi ganxorcielebuli reformebi 

 

 98 

rebs miwa mxolod mflobelobaSi an sargeblobaSi SeiZleba hqondeT. amasTan arse-
bobs `mTliani mflobeloba~ da ijara 999 wliT. inglissa da uelsSi iricxeba daaxlo-
ebiT 20 milioni erTeuli uZravi qoneba, romlisganac daaxloebiT 15,7 milionia da-
registrirebuli. registracia sakuTrebis uflebis garantias ki iZleva, magram am sa-
kuTrebis uflebis sazRvrebis garantias ar qmnis (e. w. `saerTo sazRvrebi~), rac kon-
tinenturi evropis TvalsazrisiT garkveulwilad unikaluri movlenaa.79  

 
6. daskvna 

 
reformis Sedegad Seqmnili axali qarTuli saregistracio sistema savsebiT pa-

suxobs Tanamedrove msoflios ganviTarebuli qveynebis saregistracio standartebs. 
saqarTvelom gaiTvaliswina wamyvani qveynebis gamocdileba da Seqmna xarisxiani sare-
gistracio sistema. igi ZiriTadad germaniis saregistracio sistemis principebs ey-
rdnoba, Tumca ar aris misi analogiuri da garkveuli gansxavebebiT xasiaTdeba. dade-
biT siaxled SeiZleba CaiTvalos agreTve isic, rom saqarTveloSi aRar aris savalde-
bulo uZravi nivTis gasxvisebis  sanotaro wesiT damowmeba, Tumca survilis SemTxve-
vaSi mxareebs SeuZliaT uZrav nivTTan dakavSirebuli garigebebi daamowmebinon nota-
riuss. garda amisa, saqarTveloSi sakadastro samuSaoebs kerZo licenzirebuli am-
zomvelebi asruleben da bolos, saqarTveloSi damkvidrda sistema, romelmac msof-
lios wamyvani qveynebis saregistracio sistemis saukeTeso niSnebi Seisisxlxorca.

                                                            
79  Черемшинський Г., Обзор опыта зарубежных cтран в создании земельных регистрационных систем. 

Краткое описание некоторых современных кадастровых систем, <http://www.geo-garant.ru/cgi bin/ 
content.pl?p=52&nid=17>. 
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mewarme subieqtTa dogmatur-Teoriuli gamijvna kapitalur 

sazogadoebaTa sawyisebze 

 
I. Sesavali 

 
winamdebare statiaSi gaanalizebulia qarTuli sakorporacio samarTlis  mewarme 

subieqtTa samarTlebrivi formebis urTierTmimarTeba dogmatur-samarTlebriv Wril-
Si. kritikuli kvlevis safuZvelze Teoriul midgomaTa gamijvna qarTul samewarmeo su-
bieqtTa samarTlebrivi formebis Sinaarsisa da funqciis arsobriv ganmasxvavebel niS-
nebs warmoaCens. Tanamedrove sakorporacio samarTlis organizaciulsamarTlebrivi 
formebis fuZemdeblur TeoriaTa ganxilviT gamoikveTeba qarTul sakorporacio samar-
TalSi arsebul mewarme subieqtTa organizaciul-sistemuri gamijvnis problema. 

gansaxilvel sakiTxTa areali moicavs ekonomikuri saqmianobis ganmaxorcielebel 
mewarme subieqtTa samarTlebrivi formebis rogorc iuridiul doqtrinaSi Camoyali-
bebul da damkvidrebul Teoriul SexedulebaTa dogmaturi mikuTvnebis problemas 
(sazogadoebaTa mimarT), ise maT ekonomikur-sociologiur diferencirebas persona-
ficirebuli gamijvnis xaziT. individualizmze dafuZnebuli ekonomikur-samarTleb-
riv gansxvavebulobaTa sawyisebi Tavad sazogadoebaTa funqcionirebad subieqtad Ca-
moyalibebis ideur-Teoriul konteqstSi unda veZioT. meore mxriv, kapitalur gaerTi-
anebaTa personaluroba samarTlis calke subieqtad misiaRiarebis Sedegia. mewarme su-
bieqtTa dogmatur-Teoriuli disparituloba ki or sxvadasxva tolfasovan samar-
Tlebriv jgufSi maTi gaerTianebis pirvelwyaroa, rac sazogadoebaTa Tvisebrivi niS-
nebis funqciuri datvirTvis gamijvniT miiRweva. 

zemoTqmulidan gamomdinare, ikveTeba kvlevis mizani: ramdenad gamijnulia mewar-
me subieqtTa diferentuloba sakanonmdeblo doneze da Tu aris aseTi gamijvna, ramde-
nad Seesabameba an iziarebs is samarTlebriv Tu ekonomikur TeoriaTa indiferentul 
midgomas. dasaxuli miznis miRweva qarTveli kanonmdeblis dualisturi damokidebu-
lebis xarvezebs TvalsaCinos gaxdis. es ki mewarme subieqtTa safuZvlebis konceptua-
luri gagebis sistemuri analizis gareSe SeuZlebeli iqneboda. 

 
II. mewarme subieqtTa personaficirebuli xasiaTi 

 
Sesavali 

 
Tanamedrove sakorporacio samarTalSi mewarme subieqtTa dayofa maTi funqciu-

ri sxvaobisa da gaerTianebaTa specifikuri xasiaTidan gamomdinareobs. am niSnebiT 

                                                            
∗  Tsu-is iuridiuli fakultetis doqtoranti, mowveuli leqtori.  
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gansxvavebul organizaciebs miakuTvneben samewarmeo sazogadoebis fundamentur 
cnebaTa kategorias.1 organizaciaTa specifikuri xasiaTi erTianobis Camoyalibebis 
safuZvlebidan momdinareobs. mas erT SemTxvevaSi pirTa personaficirebuli gaerTi-
anebis warmoSoba ganapirobebs, xolo meore SemTxvevaSi pirTa urTierTdamokidebu-
lebas — kapitalis gaerTianeba. mewarme subieqtTa funqcionaluri sxvaoba arsebiTad 
erTi da imave miznis (mogebis, sargeblis) sxvadasxva samarTlebrivi saSualebebiT2 
miRwevasa da am saSualebaTa ganxorcielebis meqanizmebis daxasiaTebaSi vlindeba.  me-
warme subieqtTa funqciuri da personaficirebuli diferencirebis Sedegad ki ikve-
Teba sazogadoebaTa ori sxvadasxva tipis gaerTianeba — amxanaguri da kapitaluri sa-
zogadoeba.3 aRniSnul dayofas icnobs rogorc angloamerikuli, aseve kontinenturi 
samarTlis sistema. qarTul realobaSi, iseve rogorc samarTlis am or sistemas mi-
kuTvnebul sxva qveynebSi,4 mewarme subieqtTa organizaciul-samarTlebrivi forme-
bis gamijvna sakanondeblo donezea mowesrigebuli. sakanonmdeblo doneze reguli-
reba aSS-is magaliTze qarTul kanondeblobasTan mimarTebiT unda ganimartos ro-
gorc aSS-Si normatiuli aqtebis safuZvelze mewarme subieqtTa urTierTgamijnulo-
ba, rac, Tavis mxriv, ar niSnavs qarTuli kanonmdeblis mier yvela mewarme subieqtis 
(igulisxmeba sazogadoebaTa `mewarmeTa Sesaxeb~ kanonis me-2 muxlis pirveli punqtiT 
gansazRvruli organizaciuli formebi) samarTlebrivi formis regulirebis far-
glebs miRma darCenas, aramed es aris regulatoruli ukmarisobis klasikuri modeli, 
rac mewarme subieqtTa gaumijnaobis erT-erTi mizezi SeiZleba iyos.  Tumca, Cvens 
SemTxvevaSi, am ori sxvadasxva samarTlebrivi formis pirobiTi gamijvna erT aqtSi — 
mewarmeTa Sesaxeb kanonSia5 moqceuli. sainteresoa sakiTxi: ramdenad SeiZleba ori 
konceptualurad disocializebuli tipis sazogadoebis  gaerTianeba erT normati-
ul aqtSi miCneul iqnes kanonmdeblis erTgvari `unificirebuli~ korporaciulsa-
marTlebrivi aqtis Camoyalibebisken mimarTul qmedebad?! es ubralod kanonmdeblis 
`miRwevaa~, Tu erTiani sakanonmdeblo aqtis SemuSavebis ideis ganxorcielebis waru-

                                                            
1   Casson M., Entrepreneurship Theory:  Networks, History, Cheltenham, UK • Northampton, MA, USA 2010, 3. 
2   igulisxmeba samewarmeo sazogadoebaTa organizaciul-samarTlebrivi formebi. 
3   zogadad, amxanaguri da kapitaluri tipis sazogadoebebi ganixileba erTian mewarme 

sazogadoebad, mogebaze orientirebul mewarme subieqtad, romelzec vrceldeba sa-
zogadoebis Teoria (igive `firmis Teoria~). am Teorias safuZveli ekonomikuri ganvi-
Tarebisa da am ganviTarebis ekonomikuri analizis Sedegad Caeyara, romlisTvisac amo-
savali debuleba mewarmis ekonomikuri arsis ganxilvaa. swored aman ganapiroba ka-
pitalur da amxanagur sazogadoebaTa erT WrilSi — mewarmis statusiT — ganxilva. 
Biondi Y., Canziani A., Kirat T., The Firm as an Entity Implications for Economics, accounting and the law, 
the Taylor &  Francis e-Library, 2008; Sautet F., An Enterpreneurial Theory of the Firm, Routledge, the 
Taylor & Francis Group, London and New York, 2003. 

4   kontinenturi samarTlis sistemaSi Semavali qveynebidan, pirvel yovlisa, aRsaniSnavia 
germanuli sakorporacio samarTali, xolo angloamerikuli samarTlis sistemidan  — 
aSS-is sakorporacio da didi britaneTis kompaniaTa samarTali, radgan pirvel Sem-
TxvevaSi minimaluri sawesdebo kapitalis savaldebulobaa mocemuli, xolo meoreSi — 
farTo sawesdebo avtonomia, anu e.w. self-regulation normebi. es ukanaskneli ki Camo-
yalibebisTanave iZleva sistemur midgomaTa sxvaobis danaxvis SesaZleblobas. 

5   saqarTvelos `mewarmeTa Sesaxeb~ kanoni, 1994, saqarTvelos parlamentis uwyebani #21-22. 
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matebeli mcdeloba?! ukanaskneli sakiTxebi swored samewarmeo sazogadoebaTa dog-
maturi gamijvnis problemas ukavSirdeba, rasac konceptualuri winaaRmdegoba SeiZ-
leba mohyves, amis umTavresi mizezi ki sxvadasxva koncefciis mqone mewarme subieq-
tTa erT normatiul aqtSi gaerTianebaa. 

 
1. amxanaguri tipis sazogadoebaTa personaluri sawyisebi 

 
Tanamedrove ekonomika sakorporacio samarTalze mniSvnelovan gavlenas axdens. sa-

bazro urTierTobis ganviTareba ganapirobebs ekonomikuri saqmianobis6 ganmaxorciele-
bel organizaciulsamarTlebriv formaTa mravalferovnebas dawyebuli daxuruli ker-
Zo sazogadoebebidan, romelsac mohyveba partniorTa kuTvnili amxanaguri tipis sazo-
gadoebebi, damTavrebuli msxvil investorTa sakuTrebaSi arsebuli korporaciebiT.7 

amxanaguri tipis sazogadoeba socialuri kulturis da samarTlis sistemis gan-

viTarebis erTgvari Sedegia.8 uZvelesi droidan9 moyolebuli tendencia — ganexor-

cielebinaT erToblivi samewarmeo saqmianoba amxanagobis saxiT — SenarCunebul iqna.  

amxanagobisTvis damaxasiaTebeli personaluri pasuxismgeblobis instituti da yvela 

partnioris mier sazogadoebis mesame pirTan urTierTobaSi warmodgenis ufleba Ta-

namedrove sakorporacio samarTalis uZvelesi drois gadmonaSTi elementia.10 samar-

                                                            
6  Tanamedrove sabazro urTierTobebidan gamoikveTa mogebaze orientirebul subieq-

tTa samarTlebrivi formebis erTmaneTisgan gamijvna, erTi mxriv, mewarme subieqtad, 
romelic mogebaze orientirebul saqmianobas axorcielebs da, meore mxriv, iseTi 
organizaciuli formis mqone sazogadoebad, romlis saqmianoba upiratesad mogebaze 
orientirebuli ar aris. aSS-is samarTlebriv sivrceSi ganasxvaveben e.w. corporations-s da 
enterprises-s, sadac ukanaskneli moicavs pirvels, anu sawarmoo saqmianobaSi Sedis ro-
gorc mogebaze orientirebuli, aseve, samarTlis sxva subieqtTa (mag.: aramogebaze 
orientirebuli sazogadoeba) mier Sesrulebuli ekonomikuri aqtivoba. enterprises aris 
sawarmo, romelsac saqmianobis ganxorcielebisTvis kanonmdeblobiT gansazRvruli 
organizaciulsamarTlebrivi formebidan erT-erTi aqvs SerCeuli. Sead.: Wanturia l., 
niniZe T., mewarmeTa Sesaxeb kanonis komentari, me-3 gamoc., Tb., 2002, 12-14; ix.: Duruigbo 
E., Avoiding a Limited Future for the De Facto LLC and LLc by Estoppel, 12 U. Pa. J. Bus. L. 1013, 2010, 
8, 19-24. gansxvavebis Sesaxeb, ix. <http://www.ehow.com/info_7810404_difference-between-corpora-
tion-enterprise.html>, [bolo ganaxlebis TariRi 12.07.2011]. Sead.: cercvaZe g., sawarmos cne-
ba kerZo samarTalSi, Jurn. `samarTali~, 2002, 58-60. qarTul samarTlebriv sivrceSi 
ekonomikuri saqmianoba saqarTvelos sagasaxado kodeqsiT aris ganmartebuli, rome-
lic moicavs samewarmeo saqmianobas.  ix.: saqarTvelos sagadasaxado kodeqsis me-9 mux-
lis pirveli nawili. ix.: Veblen T., Theory Of Business Enterprise, Transaction Publishers, USA, 1978, 
24–79. sawarmosa da samewarmeo sazogadoebisa da samewarmeo saqmianobasTan dakavSi-
rebiT ix. burduli i., saaqcio samarTlis safuZvlebi, tomi I, sakorporacio, sabanko da 
ekonomikuri samarTlis instituti, Tsu, iuridiuli fakulteti, Tb., 2010, 118-122. 

7  Levin J., Tadelis S., A Theory of Partnerships, Standford Law School, working paper 244, 2002, 1.  
8  Borden B., Aggregate-Plus Theory of Partnership Taxation, 43 Ga. L. Rev. 717, 2009, 1. 
9  Udovitch A., Partnership and Profit in Medieval Islam, 1970, 7-8; Hansmann H., Kraakman R,  Squire R., 

Law and the Rise of the Firm, 119 Harv. L. Rev. 1333, 1399-1401, 2006.  
10  Gregory W., Hurst T., Agency and Partnership and Other Forms of Business Associations, Cases and Ma-

terials, USA, 1994, 362. 
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Tali aRiarebs amxanaguri tipis sazogadoebas, magram is ar aris samarTlis qmnile-

ba.11 adamianis swrafva, Camoayalibos amxanagoba amxanagobis specifikur bunebasTan 

konsolidaciaSi, samarTlisa da ekonomikis winaSe dRemde arsebul rTul sakiTxad 

rCeba. problema amxanaguri tipis sazogadoebaTa samarTlebrivi bunebaa. ukanaskneli 

Seicavs sazogadoebis Seqmnis safuZvels da am safuZvelsa da sazogadoebas Soris ga-

mijnuloba-erTianobis sakiTxs.  safuZveli ki SesaZlebelia iyos erTi: momavali par-

tniorebis urTierTanxvdenili nebis arseboba.12 amxanaguri tipis sazogadoebis Seq-

mnis safuZvlad partniorTa mier gamovlenili neba13 da partniori erTianobaSi unda 

iqnes ganxiluli, radgan sazogadoebis daarsebis safuZveli partnioris nebaa, xolo 

dafuZnebul sazogadoebaSi partniori gamodis rogorc sazogadoebis damfuZnebeli 

subieqti.14 saxezea survilis/nebis safuZvelze Seqmnili sazogadoeba,15 romlis fun-

qcionirebis amosavali principi partnioris sazogadoebaSi yofnaa. piris partnio-

rad Sesvlis savaldebulo xasiaTi ki ganapirobebs aseTi sazogadoebis personafici-

rebas. amasTan, mewarme subieqtebi, sadac ori an meti piria konsolidirebuli, ganixi-

lebian organizebuli saqmiani urTierTobebis erTgvar kavSirad.16 partniorebs SeuZ-

liaT, gamovidnen rogorc danarCeni partniorebis, aseve sazogadoebis saxeliT da 

warmoadginon sazogadoeba mesame pirebTan urTierTobaSi.17 magram amxanagobis fun-

qcionaluri arsis sworad aRqmas xels uSlis sazogadoebisa da partniorebis diqo-

tomia. problema sazogadoebisa da partniorebis, erTi mxriv, erT subieqtad aRqma da, 

meore mxriv, maT gancalkevebuli samarTlebriv-ekonomikuri bunebaa. Sesabamisad, iu-

ridiul doqtrinaSi ganviTareba pova TiToeuli poziciis mxardamWerma samarTleb-

rivma Teoriebma — e.w. aggregate theory  (agregatis Teoria) da entity theory (gaerTianebis 

Teoria).  TiToeuli maTgani sazogadoebis, sazogadoebis qonebisa da sazogadoebis 

partniorTa urTierTobis diferencirebas exeba.18  

                                                            
11  Rutledge T., Symposium-Limited Liability Companies At 20: External Entities and Internal Aggregates: A 

Deconstructionist Conundrum, 42 Suffolk U. L. Rev. 655, 2009, 2, 15.  
12  Meyer M., Formation and Nature of Partnership, 45.Tul. L. Rev. 331, 1971, 1-2. 
13  Sead.: Orts E., Shirking and Sharking: A Legal Theory of the Firm, 16. Yale. L. & Pol’y Rev. 265, 1998, 4-5. 
14  partniorad SeiZleba gamovides piri (`mewarmeTa Sesaxeb~ kanonis me-20 muxlis pirveli 

punqti), xolo 34-e muxlis 1-li da me-3 punqtebis Tanaxmad, piri SeiZleba iyos rogorc 
fizikuri, aseve iuridiuli. msgavs regulirebas moicavs aSS-is amxanagobis samarTali. 
ix.: Uniform Partnership Act (UPA), 1914, §2; Schneeman A., The Law of Corporations and Other Business 
Organizations, 5th edition, 2008, 53-55. 

15  anu amxanagoba iqmneba mxareTa Soris xelSekrulebis safuZvelze. French D., Mayson S., & 
Ryan C., Company Law, Oxford University Press, 26th ed., 2009-2010,  9-11. Sead.: Meyer M., Formation 
and Nature of Partnership, 45.Tul. L. Rev. 331, 1971, 3-4. 

16  Orts E., A Legal Theory of the Firm, 16. Yale. L. & Pol’y Rev. 265, 1998, 3. 
17  Schneeman A.,The Law of Corporations, 5th edition, 2008, 59. 
18  agregatisa da gaerTianebis Teoriis sasamarTlo praqtikis mokle mimoxilvasTan da-

kavSirebiT ix.: Laning D., Partnerships – Aggregate Theory of Partnerships Used To Deny Employee Re-
covery Under Partnership’s General Liability Policy, Cumb. L. Rev., 1977-1978, 991-1000.  
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agregatis Teoriis19 Tanaxmad, amxanaguri tipis sazogadoeba partniorTa erTia-
nobaa. amxanagoba ar ganixileba mewarmeobis calke ganmaxorcielebel mewarme subieq-
tad — is aris partniorebis erToba.20 am Teoriis mixedviT, amxanaguri tipis sazoga-
doebis partniorebi pasuxismgebeli arian sazogadoebis valdebulebebze pirdapir, 
uSualod, mTeli Tavisi qonebiT, solidarulad.21 Sedegad, sazogadoebis formirebi-
sas partniorTa qonebis gaerTianebis safuZvelze iqmneboda erTiani qoneba da sawar-
mo, romelic (biznessaqmianoba) ara erTi, aramed yvela partnioris TanasakuTrebaSi 
arsebuli materialuri dovlaTia.22 valdebulebis warmoSobis SemTxvevaSi ki pasuxis-
mgebloba dadgeboda partniorTa piradi qonebidan. am SemTxvevaSi faqtobrivad `pa-
suxismgeblobis gareT~ rCeba amxanagobis qoneba.23 saxeze iyo mewarme subieqti,24 rom-
lis rogorc sazogadoebis arsi,25 ise dabegvris sakiTxi26 nawilobriv dauregulire-
bel sakiTxTa areals miekuTvneboda.27 magram samarTlis politika cvalebadia. egzis-

                                                            
19   Kleinberger D., The Closely Held Business Through the Entityaggregate Prism, 40. Wake Forest L.Rev. 

827, 2005, 6. 
20  Schneeman  A., The Law of Corporations, 5th edition, 2008, 58. originali: According to aggregate theory 

a partnership is the totality of the partners rather than a separate entity.  
21  es danawesi sakanonmdeblo doneze SeimCneoda aSS-is UPA-s muxlebSi, Tumca am unifi-

cirebul aqtSi, agregatuli Teoriis garda, iyo gaerTianebis Teoriis niSnebic, maga-
liTad, sakuTari saxeliT gamosvla mopasuxed an mosarCeled, sagadasaxado dabegvris 
gancalkevebul reJimSi moqceva da sxva. zogadad, am ori Teoriis Sesaxeb ix.: Kleinberger 
D.,  Agency, Partnerships, and LLCs, examples and explanations, Aspen  Publisher, New York, 2002, 199; 
Schneeman A., The Law of Corporations, 5th  edition, 2008, 58; Kleinberger D., The Closely Held Business 
Through the Entityaggregate Prism,  40. Wake Forest L.Rev. 827, 2005, 3-7. 

22  Schneeman A., The Law of Corporations, 5th edition, 2008, 53.   
23  Tu gaviTvaliswinebT, rom, am Teoriis mixedviT, amxanagoba partniorTa sakuTrebad 

(erTianobad) ganixileba da ara calke subieqtad, gamodis, rom valdebulebis war-
moSobis SemTxvevaSi mxolod fiqciurad moxdeba pasuxismgebloba amxanagobis qonebiT, 
radgan is, imTaviTve, partniorTa sakuTrebad ganixileba, xolo Tu partniori `mTeli 
Tavisi qonebiT~ agebs pasuxs, amxanaguri sazogadoebis qonebac xom mis sakuTrebaSi ar-
sebuli qonebis nawils Seadgens?!  

24  aSS-is sakanonmdeblo sivrceSi amxanaguri tipis sazogadoebebi ar miekuTvneba iuri-
diul piris statusis mqone mewarme subieqtebs da isini, umetes SemTxvevaSi, ar regis-
trirdebian saxelmwifo uflebamosil organoSi. es sazogadoebebi fiqciis saSuale-
biT gaTanabrebulia iuridiul pirebTan. maT gaaCniaT sakuTari saxeli, SeuZliaT 
gamovidnen mosarCeled da mopasuxed mesame pirebTan urTierTobaSi. Sead: Meyer M., 
Formation and Nature of Partnership, 45.Tul. L. Rev. 331, 1971, 7-19. 

25  es ganapiroba UPA-s dualisturma damokidebulebam agregatisa da gaerTianebis Teo-
riebisadmi sakanonmdeblo doneze asaxvis dros: man, faqtobrivad, hibriduli va-
rianti SesTavaza mewarme subieqtebs, gaiTvaliswina ra rogorc erTi, ise meore Teo-
riisTvis damaxasiaTebeli niSnebi. ix: Hurst G., Agency and Partnership, USA, 1994, 396-398. 

26  Borden B., Aggreagte-plus Theory of Partnership Taxation, 43 Ga. L. Rev. 717, 2009, 2-17. 
27  unda daibegros Tu ara amxanagoba ise, rogorc korporacia?! igulisxmeba ormagi da-

begvris reJimi. amasTan arsebobs dauregistrirebel mewarme subieqtTaTvis arCevanis 
saSualeba — moeqcnen ormagi Tu pirdapiri dabegvris reJimSi e.w. “check-the-box”-is sa-
SualebiT. ix.: Field H., Checking in on “Check-The-Box”, 42.Loy. L. A. L. Rev. 451, 2009,  2-53; 
Hamilton R., The Law of Corporations, 5th ed, 2000, 32- 36; Yale E., Defining “Partnership” for Federal Tax 
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tencialuri Teoriuli midgoma sakiTxis gadaWris saSualebas iZleva gaerTianebis 
Teoriis28 gamoyenebiT. Secvlili midgoma sakanonmdeblo doneze aisaxa. amxanagoba 
mis partniorTagan gamijnul calke subieqtad iqna miCneuli.29 Tumca aRniSnul Teo-
riaTagan arc erTi ar uSlis xels amxanagobis personaficirebuli xasiaTis dogma-
tur gagebas. Camoyalibebis etapi partniorTa nebiT ganisazRvreba, xolo maTi gamov-
lenili neba sakanonmdeblo regulirebis farglebSi eqceva. Teoriuli gamijvna Camo-
yalibebuli amxanagobis funqcionirebis etapze iZens gansakuTrebul mniSvnelobas, 
romelic sazogadoebis qonebis da partniorTa qonebis urTierTmimarTebis dros pa-
suxismgeblobis konteqstSi naTlad aisaxeba. romelime Teoriis calsaxa upirateso-
baze samarTlis doqtrinaSi ar saubroben. arsebobs ramdenime kiTxva, romlis mixed-
viTac SeiZleba dadgindes, amxanagoba agregatuli Tu gaerTianebis tipis sazogadoe-
bas miekuTvneba: SeuZlia sazogadoebas sakuTari saxeliT gamosvla urTierTobebSi?! 
SeuZlia qonebis floba?! pasuxismgeblobis dadgomis SemTxvevaSi kreditorma anazR-
aureba unda moiTxovos jer sazogadoebis qonebidan Tu pirdapir partniorTa qone-
bidan?! Tu romelime partniori gardaicvleba, mis nacvlad Sesuli axali partnioriT 
Semdgari sazogadoeba unda CaiTvalos axal sazogadoebad, Tu imave sazogadoebad 
darCeba gaerTianeba?!  

es kiTxva yvela TanabarmniSvnelovania. yvelaze met yuradRebas ki, Cvens SemTxve-
vaSi,  ipyrobs kiTxva pasuxismgeblobis adresatis Sesaxeb. Tu sazogadoebas ganvixi-
lavT gaerTianebis tipis sazogadoebad, maSin pasuxismgeblobis dadgomis dros kre-
ditorma unda mimarTos aRsasruleblad jer sazogadoebis qonebas, xolo Tu is ar 
aRmoCndeba sakmarisi, Semdeg  — sazogadoebis partniorebs.30  

amxanagobis Camoyalibebis TiTqmis UPA-seul midgomas iTvaliswinebs mewarmeTa 

Sesaxeb kanonic.31 kerZod, sps-is Camoyalibebas ramdenime piris urTierTanxvdenili 
nebis gamovlena sWirdeba. Tumca, gansxvavebiT aSS-is unificirebuli aqtisgan, ar ake-
Tebs sakanonmdeblo gamijvnas Tavad amxanagobasa da mis partniors Soris. erTaderTi 
gamosavali kanonis ganmartebis safuZvelze SeiZleba moiZebnos,32 romelic sps-is 

                                                                                                                                                                                          
Purposes, Tax notes, May 9, 2011, 589-606. xelmisawvdomia: <http://ssrn.com/abstract=1833736> [bo-
lo ganaxlebis TariRi 12.07.2011].  

28  ix. originali: “According to Entity Theory a partnership is an entity separate from its partners, much li-
ke a corporations”.   

29   unificirebuli aqtis gadasinjulma variantma pirdapir gaiTvaliswina, romlis (Revi-
sed Uniform Partnership Act (RUPA)) §201-is mixedviT: “A partnership is an entity distinct from its 
partners”. Rupa-s warmoSoba-Camoyalibebis istoriis Sesaxeb ix. Kleinberger D., Agency, Par-
tnerships, and LLCs, New York, 2002, 190-193. 

30   Schneeman A., The Law of Corporations, 5th edition, 2008, 58-59. 
31  Tumca, aSS-Si amxanagobis Camoyalibebas, rogorc wesi, registracia ar sWirdeba, gan-

sxvavebiT saqarTvelosgan, sadac mewarme subieqtad miCnevis winapiroba samewarmeo da 
arasamewarmeo iuridiul pirTa reestrSi registraciaa (mewarmeTa Sesaxeb kanonis me-4 
muxlis pirveli punqti).   

32  `mewarmeTa Sesaxeb~ kanonis komentaris mixedviT sps-is ganmarteba akmayofilebs agre-
gatis Teoriis niSnebs. Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tb., 
2002, 228.  
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partniorTa pasuxismgeblobis WrilSi vlindeba. rodesac saubaria sps-is partnior-
Ta `...mTeli Tavisi qonebiT, pirdapir da uSualod~ pasuxismgeblobaze,33 aSkarad Cans 

agregatis Teoriis gavlena — UPA-is msgavsad, sps-is kreditori am danawesis mixedviT 
faqtobrivad valdebulia pirdapir partniors mimarTos valdebulebis Sesrulebis 

moTxovniT.34 magram, iseve rogorc UPA, mewarmeTa Sesaxeb kanonic maT Soris mkveTr 
gamijvnas mainc ver akeTebs da gvTavazobs dualistur damokidebulebas, romelic 
kvlav pasuxismgeblobis konteqstSi vlindeba. es ki realurad nonsensia: ori sxvadas-
xva midgoma amxanaguri sazogadoebis erT — pasuxismgeblobis — konteqstSi vlindeba. 
kerZod, mewarmeTa Sesaxeb kanoni imperatiulad gansazRvravs partnioris qonebaze 
gadaxdevinebis miqcevis etapze sazogadoebis qonebaze gadaxdevinebis miqcevasac.35 am 
daTqmiT kanonmdebeli, erTi mxriv, cdilobs partnioris qoneba sazogadoebis qonebis-
gan gamijnos,36 meore mxriv ki Semoaqvs gaerTianebis Teoriis principuli sakiTxi — pa-
suxismgeblobis aRsasruleblad misaqcevi qonebis Sesaxeb.  magram, es danawesi imdenad 
bundovania, rom SeuZlebelia kanonmdeblis zusti nebis danaxva. ra surda mas: sazoga-
doebis qonebis calke gamijvna partniorTa qonebisgan da amiT ssk-is 24 muxlis pirveli 
nawilis Sinaarsis samewarmeo doneze dakonkreteba,37 Tu kreditorTa moTxovnis pirve-
ladi samiznis moniSvna.38 es ki ewinaaRmdegeba me-20 muxlis pirvel punqts — pirdapiri 
pasuxismgebloba unda ganimartos partnioris qonebaze pirdapir, sazogadoebis qone-
bisgan gancalkevebiT aRsasruleblad mimarTvad, bolo, mesame punqti ki awesebs Sebru-
nebul variants — jer sazogadoebis qoneba da Semdeg partnioris qoneba. 

                                                            
33  amis sapirwoned SeiZleba moyvanil iqnes mewarmeTa Sesaxeb kanonis 44-e muxlis pirveli 

punqti, sadac saubaria kapitaluri sazogadoebis pasuxismgeblobis obieqtze — Sps 
kreditorebis winaSe mTeli Tavisi qonebiT, sazogadoebis qonebiT agebs pasuxs da amiT 
calsaxad imijneba sazogadoebisa da sazogadoebis wevrTa pasuxismgeblobis sakiTxi. 
Sesabamisad, partniorTa pasuxismgebloba ar dadgeba sazogadoebis valde-
bulebebisTvis (gamonaklisi SemTxvevis garda, romelsac iTvaliswinebs me-3 muxlis me-
6 punqti. ix. burduli i., sawesdebo kapitali da misi funqciebi, wignSi: Tanamedrove sa-
korporacio samarTlis Teoriuli da praqtikuli sakiTxebi, TinaTin wereTlis sa-
xelmwifosa da samarTlis instituti, Tb., 2009, 235-261).  

34  mewarmeTa Sesaxeb kanonis me-20 muxlis 1-li punqti.  
35  iqve, me-3 punqti. 
36  rac saqarTvelos samoqalaqo kodeqsis 24-e muxlis pirveli nawilis `...sakuTari 

qonebis...~ arsebobis politikis gatarebis mcdelobac aris.  
37  qarTuli sakorporacio samarTali mewarme subieqtebs (garda ind. mewarmisa) aqcevs 

iuridiuli piris definiciaSi (mewarmeTa Sesaxeb kanonis me-2 muxlis me-3 punqti). amiT 
avtomaturad mijnavs sazogadoebis qonebasa da partniorTa qonebas, magram ssk-is 24-e 
muxlis pirveli nawili ufro kapitalur sazogadoebaTa formebis makvalificirebel 
niSnebs exeba, vidre amxanaguri tipis sazogadoebebs. ix. qiria a., sakorporacio samar-
Tlis sistema saqarTveloSi, wignSi: sakorporacio samarTlis krebuli, red. i. burdu-
li, Tb., 2011, 26-29. Sedegad zRvari sazogadoebis qonebasa da partniorTa qonebas So-
ris amxanaguri sazogadoebebisTvis qarTul realobaSi pirobiTad rCeba, miuxedavad 
imisa, rom aSS-is samarTalSi korporaciis garda sxva mewarme subieqtebi iuridiuli 
fiqciis saSualebiT arian aRiarebuli da gaTanabrebuli (umravles SemTxvevaSi) iuri-
diul pirTan. gaerTianebis Teoria swored amxanaguri sazogadoebis da misi qonebis 
partniorTagan damoukideblobas emsaxureba da mijnavs maT erTmaneTisgan.  

38  es ki sps-is qoneba iqneba.  
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 mokled, iseve rogorc aSS-is sakanondeblo sivrceSi, arc qarTul realobaSi am-
xanagobis personalur sawyiss39 xels ar uSlis40 amxanagobisa da mis partniorTa qo-
nebrivi urTierTobis mkveTri gaumijnaoba.41 problema am sakiTxebTan mimarTebiT pa-
suxismgeblobis dros dgeba, rac kvlevis sferos scildeba. zemoaRniSnuli analizi 
amxanaguri tipis sazogadoebis kapitalur sazogadoebasTan mimarTebiT dogmaturi 
gamijvnis srulfasovan Sedegamde miyvanis Sualeduri, magram arsebiTi rgolia.  

 
2. kapitalur sazogadoebaTa personaluri sawyisebi 

 
personalur sazogadoebaTa sapirispiro kategoriaTa ricxvs miekuTvneba kapi-

taluri sazogadoeba. kapitalisturi urTierTobebis ganviTarebasTan erTad am uka-
nasknelma udidesi mniSvneloba SeiZina. amxanagur da kapitalur sazogadoebaTa fun-
qcionirebis da arsis ganmsazRvrel erT-erT faqtorad Tanamedrove ekonomikuri 
urTierTobebi iqca. Tumca, funqcionirebis Semadgenel elementTa42 analizi SeuZle-
beli iqneboda, rom ara misi fundamentis — funqcionirebis subieqtis — kapitaluri 
sazogadoebis fundamenturi elementis — Camoyalibeba-dafuZnebis sawyisebis ganxil-
va. am kuTxiT kvlevis obieqtia SezRuduli pasuxismgeblobis da saaqcio sazogadoe-
bis daarsebisTvis aucilebeli  qmedebebi.  

                                                            
39  anu amxanagoba mis wevrebTan asocirdeba. ix. burduli i., saaqcio samarTlis safuZ-

vlebi, tomi I, Tb., 2010, 110-117.  
40  Teoriul midgomaTa lavirebas gavlena aqvs ara marto pasuxismgeblobaze, aramed 

pasuxismgeblobis safuZvelzec. sakiTxi amxanaguri tipis sazogadoebaSi fiducialur 
movaleobebs exeba. rogorc UPA, ise RUPA iTvaliswinebs sazogadoebis partniorTa 
fiducialur movaleobas rogorc sazogadoebis mimarT, aseve partniorebs Soris. ix.: 
Schneeman  A., The Law of Corporations, 5th edition, 2008, 58;  Harris L., A Critical Theory of Private 
Equity, 35. Del. J. Corp. L. 259, 3-6. mewarmeTa Sesaxeb kanoni amxanagobebTan mimarTebiT 
arafers ambobs fiducialur movaleobebze (xelmZRvaneli piris pasuxismgebloba ar 
igulisxmeba am SemTxvevaSi), Tumca zogad nawilSi, kerZod, me-3 muxlis me-8 punqti 
dominanti partnioris uflebamosilebis ganzrax borotad gamoyenebis safuZvels ar 
ganmartavs, magram es safuZveli ar SeiZleba iyos sxva, Tu ara partnioris erTgulebis 
movaleobis darRveva sazogadoebis mimarT, xolo kanonis es danawesi dominant partniors 
pasuxismgeblobas sxva partniorebis mimarT akisrebs. amiT faqtobrivad arapirdapir 
daTqmas akeTebs partniorTa winaSe fiducialuri movaleobis arsebobis Taobazec. 
aRniSnuli `problema~ amxanaguri sazogadoebis personaluri sawyisebis dadasturebis 
kidev erTi magaliTia. Sesabamisad, misi farTod ganvrcoba saWiro aRar aris.  

41  Tumca, mewarmeTa Sesaxeb kanonis komentari maT Soris gamijvnas akeTebs, rac, faq-
tobrivad, ewinaaRmdegeba kanonis zemoaRniSnul ganmartebas. ix.:  Wanturia l., niniZe 
T., mewarmeTa Sesaxeb kanonis komentari, Tb., 2002, 229.  

42  es Semadgenloba SeiZleba ganimartos kapitalis bazarze msxvil korporaciaTa 
daniSnulebis, rolis, miznebis da maTi ganxorcielebis  samarTlebriv qmedebaTa da 
ekonomikur saqmianobaTa erTobad. pirvelSi (samarTlebrivSi) moiazreba dasaxuli 
miznebisa da daniSnulebis miRweva korporaciuli marTvis saTanadod ganxorcielebis 
Sedegad SerCeuli organizaciul-samarTlebrivi formis meSveobiT, xolo meoreSi — 
ganxorcielebuli mmarTvelobiTi saqmianobiT miRweuli socialuri keTildReoba, 
romelic, Tavis mxriv, moicavs rogorc sazogadoebis mowileTa (aqcionerTa), aseve 
dainteresebul pirTa keTildReobas. 
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winamdebare paragrafi Sinaarsobrivad SesaZlebelia ganimartos ori mimarTule-

biT. pirveli, Tu kapitalur sazogadoebaTa Camoyalibebis konkretul safuZvlebs ganvi-

xilavT, vaxdenT aseTi tipis sazogadoebaTa dafuZnebis personalur-individualur 

sawyisebze gasvlas da analizs, romelic momaval partniorTa individualur qmedebeb-

zea damokidebuli.  meore, Tu ganvixilavT kapitaluri saxis mewarme subieqts rogorc 

samarTalurTierTobis calke pirs, avtomaturad gadavalT am sazogadoebaTa ara da-

fuZnebis personalur sawyisebze, aramed dafuZnebuli sazogadoebis individualur uf-

lebaunarianobasa da qmedunarianobaze, radgan warmodgeba gancalkevebul samarTalsu-

bieqtad samoqalaqo-samarTlebriv urTierTobebSi. winamdebare paragrafi swored pir-

veli maTganis analizs daeTmoba, xolo meore SemTxvevas momdevno Tavi mieZRvneba.43 

kapitaluri sazogadoebis dafuZneba ramdenime mimarTulebiT iyofa. sazogadoe-
bis Seqmnas damfuZnebel partniorTa mier nebis gamovlena esaWiroeba, romelic wes-
debis formiT yalibdeba. is ganixileboda gansazRvrul struqturaSi gaerTianebul 
saerTo miznebis mqone pirTa gaerTianebad, romelic moqmedebda saerTo (erTiani) sa-
xeliT.44 Tumca samewarmeo sazogadoebis45 ganmartebisas mecnierTa azri sam ZiriTad 
nawilad gaiyo. zRvari gadioda im niSnulze, Tu visi interesebis dasakmayofileblad 
iyo es sazogadoeba Seqmnili. tradiciulad, sazogadoebis aqcioneri ganixileboda 
rogorc korporaciis mesakuTre, romelic flobda mas.46 mogvianebiT, sakorporacio 
samarTlis ufro `progresulad~ moazrovne mecnierebma aqcionerTa mdgomareoba 
ufro farTod ganmartes da Tqves, rom isini sawarmosTan dakavSirebul dainterese-
bul pirTagan erT-erTs warmoadgenen. dabolos, Camoyalibda e.w. `kontraqtiviste-
bis~47 pozicia, romlis Tanaxmadac, korporacias ara aqvs unari, iyos vinmes sakuTre-

                                                            
43  orive SemTxvevaSi kapitalur sazogadoebaTa dafuZnebis, anu pirveladi dafuZnebis 

sakiTxebze iqneba saubari da ara reorganizaciis safuZvelze sazogadoebis Seqmnis 
Taobaze. burduli i., saaqcio samarTlis safuZvlebi, Tb., 2010, 391 da momdevnoni.  

44  McBride D., The Model Business Corporation Act at Sixty: General Corporation Laws: History and 
Economics, 74_Law_&_Contemp Prob._1, 2011, 2.  

45  es kapitalur sazogadoebas, kerZod, korporaciebs exeboda. 
46  Bainbridge S., Director Primacy: The Means and Ends of Corporate Governance, 97 Nw. U. L. Rev. 547, 

563-64 in: Colombo R., Ownership, Limited: Reconciling Traditional and Progressive Corporate Law via an 
Aristotelian Understanding of Ownership, 34 Iowa J. Corp. L. 247, 2008, 20. 

47  maTgan aRsaniSnavia maikl jenseni da uiliam meklingi, romlebmac 1976 wels Seqmnes Ta-
vianTi cnobili naSromi: The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership 
Structure, Journal of Financial Economics, October, 1976, Vol. 3, No. 4, 305-360. maT Teorias safuZ-
veli daedo ronald koasis im Teoriis uaryofa, romlis mixedviTac sazogadoebis Si-
da urTierToba xasiaTdeboda avtoritaruli bunebiT. amis sapirispirod maikl jen-
seni da uiliam meklingi  sazogadoebis rogorc Sida, ise gare urTierTobebs bunebiT 
xelSekrulebiT saxeobas miakuTvneben. ix.: Colombo R., Ownership, Limited: Reconciling Tra-
ditional and Progressive Corporate Law via an Aristotelian Understanding of Ownership, 34 Iowa J. Corp. L. 
247, 2008, 5; Coase  R., The Nature of the Firm, Economica, New Series, Vol. 4, No. 16. 1937, 386-405; 
Jensen M., Meckling W., The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership 
Structure, 3 J. Fin. Econ., 1976. 
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baSi, ramdenadac is metaforuli xelSekrulebis qmnilebaa.48 am Teorias49 araerTi 
ekonomisti ganixilavda.50 maTi azriT,  aqcionerebi arian eqsplicitur da implici-
tur xelSekrulebaTa kompleqsuri qseliT SekavSirebuli warmoebis  Semadgenel mra-
val faqtorTagan erT-erTni.51 korporaciis saxelSekrulebo qmnilebad52 ganxilvis 
koncefcias Taviseburi ganmarteba aqvs. es ar aris koncefcia da arc ganimarteba pir-
dapiri mniSvnelobiT. zogadad, xelSekruleba niSnavs SeTanxmebas. samarTalSi es aris 
samarTlebrivad uzrunvelyofili da ganxorcielebadi dapireba. naTelia, rom `sa-
xelSekrulebo kavSiri~53 da mis safuZvelze Seqmnili sazogadoeba ar niSnavs arc xel-
SekrulebaTa kavSirs da arc samarTlebrivad uzrunvelyofili da ganxorcielebadi 
dapirebis erTobas. piriqiT, es aris urTierTTanxvdenili  (mravalmxrivi) nebis ga-
movleniT miRweuli SeTanxmeba.54 mokled, am koncefciis arsi isaa, rom korporacia ar 
ganixileba  mowileTa sakuTrebaSi Semaval subieqtad. aqcionerebi miiCnevian korpo-
raciis mimarT mxolod saxelSekrulebo moTxovnaTa mflobel subieqtebad.55 Sedegi 
aisaxeba sadamfuZneblo xelSekrulebiT.56 amasTan, zemoaRniSnuli ori Teoria57 ara 
mxolod amxanagurs, aramed organizaciulad mowyobil yvela subieqts exeba, Sesaba-

misad, kapitalur sazogadoebebsac. korporaciasTan mimarTebiT nexus of contracts-is 
koncefciisa da tradiciuli midgomis58 konsolidacia yvelaze axlos dgas agregatu-
li gaerTianebis TeoriasTan.59 es ukanaskneli sazogadoebas wevrTa gaerTianebad ga-
nixilavs da mas korporaciis agregats uwodebs.60 misi arsi, erTi mxriv, sazogadoebis 

                                                            
48  Colombo R., Ownership, Limited: Reconciling Traditional and Progressive Corporate Law via an Aris-

totelian Understanding of Ownership, 34 Iowa J. Corp. L. 247, 2008, 2. 
49  The Nexus-of-cotracts Theory. Teorias safuZvlad udevs maikl jenseni da uiliam meklingis 

naSromi: The Theory of the Firm: Managerial Behavior, and Ownership Structure, Journal of Financial 
Economics, 1976; Bainbridge S., The Board Of Directors as Nexus-of-Contracts, A Critique of Gulati, Klein 
& Zolt’s “Connected Contracts” model, School of Law, Research paper No. 02-05, Los-Angeles, 2002, 16-
25; Hamilton R., The Law of Corporations, 5th ed, 2000, 50-62. 

50  Sead.: Eisenberg M., The Conception That the Corporation is a Nexus of Contracts, and the Dual Nature of 
the Firm, 24 J. Corp. L. 1998-1999, 819-836. 

51  Colombo R., Ownership, Limited: Reconciling Traditional and Progressive Corporate Law via an 
Aristotelian Understanding of Ownership, 34 Iowa J. Corp. L. 247, 2008, 5. 

52  Sead.: Orts  E., Shirking and Sharking: A Legal Theory of the Firm, 16. Yale. L. & Pol’y Rev. 265, 1998, 5. 
(“Firms are more than a matter of contracts because of the importance of the relationships of authority and 
power among principals and agents organized within a business entity....  The origin of a business "entity" of 
more than one person thus lies in agency law. Firms do not arise from contracts alone”). 

53  nexus of contracts.  
54  Eisenberg M., The Conception that the Corporation is a Nexus of Contracts, and the Dual Nature of the 

Firm, 24 J. Corp. L., 1998-1999, 822-823. 
55  Eisenberg M., The Conception That the Corporation is a Nexus of Contracts, and the Dual Nature of the 

Firm, 24 J. Corp. L., 1998-1999, 825.  
56  burduli i., saaqcio samarTlis safuZvlebi, Tb., 2010, 398-401.   
57  agreggate da entity theory. 
58  rom sazogadoeba mis aqcionerTa Tu wevrTa kuTvnilebaa.  
59  Kleinberger D., The Closely Held Business Through the Entity-Aggregate Prism,  40. Wake Forest L.Rev., 

827, 2005, 3.  
60  French D., Mayson S., & Ryan C., Company Law, Oxford University press, 26th ed., 2009-2010, 6. 
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Seqmnis safuZvlebi,61 xolo, meore mxriv, Seqmnili sazogadoebisa da misi partniore-

bis mkafio zRvris ararsebobaa. TiToeuli cal-calke ki gvaZlevs nexus of contracts-is 
koncefciisa da tradiciuli midgomis ganmartebas, anu, Tavis mxriv, Sebrunebul 
mdgomareobasac: am or midgomaTa gaerTianebas.62 

aRniSnuli poziciis ganxilva kapitalur sazogadoebaTa dafuZnebis indiferen-
tul midgomaTa konkretul sawyisebamde dayvanis safuZvelia. problema dafuZnebis 
samarTlebrivad iseT mniSvnelovan sakiTxs exeboda, rogoric momavali partniorebis 
mier personaluri nebis gamovlenis safuZvelze sazogadoebis CamoyalibebisTvis au-
cilebeli elementis gamosaxvaa.63 es elementi aris ara erTaderTi, aramed erT-erTi 
faqtori, romelic saWiroa kapitaluri sazogadoebis Camosayalibeblad. kerZod, ara 
mxolod samarTlebrivi nebis gamovlena, aramed iuridiuli qmedebis ganxorcielebaa 
is aucilebeli elementi, romlis arseboba kapitaluri tipis sazogadoebisTvis impe-
ratiulad savaldebuloa.64 samarTlis doqtrinaSi arsebobs mosazreba, rom iuridi-
ul qmedebaTa kategoriaSi moiazreba sazogadoebis partnioris mier garkveuli moq-
medebis65 ganxorcieleba.66 es moqmedeba ki ganixileba sazogadoebis Seqmnis erT-erT 
aucilelebel elementad.67 swored am etapze vlindeba kapitaluri sazogadoebis ro-
gorc samarTlebrivi, aseve ekonomikuri buneba: is aris kapitalis gaerTianebis sa-
fuZvelze Seqmnili sazogadoeba, Tumca ara mxolod kapitalis, aramed am kapitalis 
Tavdapirvel mesakuTreTa (SemdgomSi sazogadoebis aqcionerTa) urTierTanxvdenili 
nebis gamovlenasTan erTobliobaSi qmnis kapitalur sazogadoebas. xolo sazogadoe-
bis kapitalis formirebisTvis aucilebeli qonebis gadacema kidev erTi individua-
luri68 nebis gamoxatvis safuZvelze xdeba. Sedegad, saxezea kapitaluri sazogadoe-
bis Camoyalibebis personaluri sawyisebi, romelic, zemoT ganviTarebuli msjelobi-
dan gamomdinare, daiyvaneba momaval partniorTa mier gamovlenil nebamde, romelic, 
erTi mxriv, SeTanxmebaSi gamoixateba, xolo, meore mxriv, sazogadoebisTvis sakuTari 

                                                            
61  igulisxmeba partniorTa mier gamovlenili neba.  
62  Phillips M., Reapraising the Real Entity Theory of the Corporation, 21 Fla. St. U.L. Rev. 1061, 1994, 1. 
63  sakorporacio samarTalSi arsebobs Teoriebi korporaciis Sesaxeb: The Concession, The 

Nexus-of-Contracts Theory, The Fiction Theory The real entity theory da The aggregate theory, 
zogierTi maTganis ganxilva qvemoT ufro dawvrilebiT moxdeba. 

64  miuxedavad imisa, rom mewarmeTa Sesaxeb kanonSi savaldebulo sawesdebo kapitalis Ta-
obaze daTqma aRar aris. ra Tqma unda, es ar niSnavs sazogadoebis sawesdebo kapitalis 
gauqmebas. mewarmeTa Sesaxeb kanonis me-3 muxlis me-5 punqti sazogadoebis kapitalis 
doqtrinis cnebis damdgenad SeiZleba miviCnioT, radgan avaldebulebs momaval 
partniorebs kapitalSi wilobrivi monawileobis gansazRvras. amasTan, sayuradReboa, 
rom germanul samarTalSi daTqmuli Senatanis Setana erT-erTi savaldebulo kri-
teriumia ss-is dasafuZneblad. ix. burduli i., Senatanis ganuxorcieleblobis samar-
Tlebrivi Sedegi: utopiuri Sexeduleba ss-dan partnioris garicxvis Sesaxeb, `sa-
marTlis Jurnali~ 1-2, Tb., 2010, 21-24. 

65  mag., brunvaunariani ekonomikuri Rirebulebis mqone obieqtis sazogadoebisTvis 
gadacema, momsaxurebis gaweva.  

66  burduli i., saaqcio samarTlis safuZvlebi, Tb., 2010, 401-402. 
67  Sead.:  burduli i., saaqcio samarTlis safuZvlebi, Tb., 2010, 403. 
68  iqneba es fizikuri Tu iuridiuli piri. 
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qonebis gadacemaSi. maTi krebsiTi cneba ki kapitaluri sazogadoebis Camoyalibebis 
(Seqmnis) safuZvelis ganmartebis identuria. 

mokled, kapitalur sazogadoebaTa personaluri sawyisebis sistemuri analizis 
safuZvelze SeiZleba gakeTdes daskvna, rom am sazogadoebaTa Seqmnis winapirobebi69 
sazogadoebis dafuZnebis Tanabari donis ori elementia.70 maTi arseboba71 Tanabrad 
mniSvnelovania kapitaluri sazogadoebis substanciuri arsis Sesaqmnelad da Sesa-
narCuneblad. am kuTxiT, mewarmeTa Sesaxeb kanonis me-3 muxlis me-5 punqti unda gani-
martos kapitalur sazogadoebebTan mimarTebiT rogorc dafuZnebis winare pirobis 
— kapitalis gadacemis ganxorcielebis da ganawilebis calke procedurul mxared da 
ara aseTi sazogadoebis CamoyalibebisTvis saWiro pirvel — urTierTTanxvdenili ne-
bis Semadgeneli nawili.72 Tumca, Tu kapitaluri sazogadoebis CamoyalibebisTvis mi-
nimaluri kapitalis savaldebuloba ar gveqneba, icvleba maSin samarTlebrivi mdgo-
mareoba?! ra Tqma unda, icvleba, magram es cvalebadoba ar iwvevs kapitaluri sazoga-
doebis funqcionalur identurobas amxanagur sazogadoebebTan. mizezi martivia: ka-
pitaluri sazogadoebis arsi pirTa gaerTianebasTan erTad swored kapitalis gaer-
Tianebaa. winaaRmdeg SemTxvevaSi miviRebdiT idealuri miznis mqone sazogadoebas.73 

kapitalis arsebobis savaldebulo xasiaTis dauwesebloba qarTuli realobis-
Tvis ar niSnavs kapitalur sazogadoebaTa substanciuri arsis ugulebelyofas da mi-
si CamoyalibebisTvis mxolod partniorTa urTierTanxvdenili nebis gamovlenis sak-
marisobas. Sedegad, miuxedavad aseTi danawesis ararsebobisa, kapitaluri sazogadoe-
bis Camoyalibebis erT-erT mniSvnelovan elementad kapitalis gaerTianeba rCeba. es 
aris 2008 wlis sakanonmdeblo cvlilebaTa74 Sedegad samewarmeo saqmianobis libera-
lizaciisa da TviTregulirebis75 modelze gadasvlis adekvaturi Sedegi. 

amxanagur da kapitalur sazogadoebaTa personalur sawyisTa analizis Sedegad 
gamokveTili gansxvaveba maT Soris rogorc Sinaarsobrivi, aseve funqcionaluri 
sxvaobis dogmaturi gamijvnis konceptualurad swori gamosavlisken mimavali `bili-
kis~ erTi monakveTia. es ki amxanaguri da kapitaluri sazogadoebis mimarT qarTveli 
kanonmdeblis dualisturi damokidebulebiT, erT sakanonmdeblo aqtSi gamoxatvis 
dausabuTeblobis erT-erT arguments warmoadgens. 

 

                                                            
69  rogoricaa urTierTTanmxvdenili nebis gamovlena da kapitalis gaerTianeba-gadacema 

sazogadoebisTvis. 
70  Sead.:  burduli i., saaqcio samarTlis safuZvlebi, Tb., 2010, 401-403. 
71  rogorc dafuZnebis, ise funqcionirebis Semdgom etapze.  
72  Sead.:  burduli i., saaqcio samarTlis safuZvlebi, Tb., 2010, 403.  
73  mxolod qonebis gaerTianebis mqones, magaliTad, fonds, an mxolod pirTa wevrobaze 

dafuZnebul kavSirs (Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tb., 
2000, 251-280). Tumca aRsaniSnavia, rom qarTuli kanondebloba fondsa da kavSirs, 
rogorc organizaciul formas, aRar iTvaliswinebs. Sead.: saqarTvelos samoqalaqo 
kodeqsis 39-e muxls.  

74  `mewarmeTa Sesaxeb~ saqarTvelos kanonis 2008 wlis 14 martis cvlilebebi da dama-
tebebi (5913).  

75  self-regulation. 
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III. kapitaluri sazogadoebis `pirovnulobis~  
Teoriul-samarTlebrivi analizi 

 
1. Teoriebi kapitaluri sazogadoebebis Sesaxeb76 

1.1. koncesiis/fiqciis Teoria77 
 

korporaciaTa Sesaxeb Teoriebis arsi kapitaluri sazogadoebis bunebisa da 
mniSvnelobis abstraqtuli definiciis SemuSavebaa.78 iseve rogorc Teoriebi, maT mi-
er SemoTavazebuli definiciebic uamravi da abstraqtulia. maT Soris mniSvnelovani 
mxolod ramdenimea.  

koncesiis Teoria kapitalur sazogadoebas ganixilavs ara rogorc TavisTavad 
gancalkevebul subieqts, aramed gaerTianebad, romelic ganyenebuli subieqtis sta-
tuss iZens saxelmwifo uflebamosili organos iuridiuli qmedebis safuZvelze.79 

                                                            
76  qvemoT ganxiluli Teoriebi SerCeul iqna im kruteriumiT, romelic kapitaluri 

sazogadoebis personalurobasa da misi  dafuZnebis individualur sawyisebs yvelaze 
naTlad ganixilavs.   

77  The Concession/Fiction Theory.  
78  korporaciis Sesaxeb Teoriebis warmoSobisa da implementaciis Taobaze ix.: Harris R., 

The Transplantation of the Legal Discourse on Corporate Personality Theories: From German Codification 
to British Political Pluralism and American Big Business, 63 Wash. & Lee L. Rev., 2006, 1421-1478. 
aseve, ixileT misi kritikuli analizi: Mitchell L., The Relevance of Corporate Theory To Cor-
porate and Economic Development: Comment on The Transplantation of the Legal Discourse on Corporate 
Personality Theories, 63 Wash. & Lee L. Rev., 2006, 1489-1502. 

79  angloamerikul samarTlis sistemaSi amerikuli da inglisuri sistema am kuTxiT 
gansxvavdeba: aSS-is samarTlebriv sivrceSi pirTa organizaciul an/da qonebis 
gaerTianebis Sedegi iuridiuli piris statusis miniWebaa, romelic saxelwifo uf-
lebamosil organoSi e.w. Secretary of State-Tan daregistrirebisa da registraciis Semd-
gom organizaciuli krebis Catarebis dasrulebis Sedegad miiRweva ix.: Schneeman A., The 
Law of Corporations, 5th edition, 2008, 307-308. aRniSnuli sxvaoba korporaciis Camoyalibebis 
etapebis demarkaciuli zRvaridan gamomdinareobs, radgan gansxvavdeba sazogadoebis 
daarseba da sazogadoebis formireba: sazogadoebis daarsebisTvis partniorTa 
gadawyvetileba (xelSekruleba wesdebis saxiT) da misi registraciaSi gatarebaa 
saWiro, Camoyalibebis pirvel etapi ki registraciaSi gatarebaa: sazogadoeba da-
arsebis Semdeg saWiroebs funqcionirebas da garigebaunarianobas, rac marTvis 
organoTa gareSe SeuZlebelia. Sesabamisad, registraciis momdevno umniSvnelovanesi 
etapi organizaciuli krebis Catarebaa (romelic, rogorc wesi, registraciaze 
uflebamosili piris mier xorcieldeba), sadac samewarmeo saqmianobisTvis SerCeuli 
organizaciul-samarTlebrivi formis marTvis struqturuli erTeulebis arCeva-
daniSvna xdeba. Palmiter A., Corporations: examples and explanations, 5th ed, 2006, 41-45. inglisur 
kompaniaTa samarTalSi registrirebisa da samarTlis subieqtis statusi ori ZiriTadi 
subieqtis — dedoflis mier samefo sigeliT saqmianobis nebarTvis micemiT an par-
lamentis Sesabamisi aqtiT — dadgenilebiT eniWeba. French D., Mayson S., & Ryan C., Company 
Law, 26th ed., 2009-2010, 7-9, 157. saqarTveloSi samewarmeo sazogadoeba iuridiuli piris 
statusis matarebel subieqtad aRiarebulia `mewarmeTa Sesaxeb~ kanonis me-2 muxlis 
me-3 punqtis safuZvelze, xolo statusis mimniWebel organod, amave kanonis me-4 
muxlis me-2 punqtis Tanaxmad, dadgenilia sajaro samarTlis iuridiuli piri — sajaro 
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pirTa gaerTianebas, romelsac ar gauvlia registracia, ar mieniWeba samarTlis ganye-
nebuli subieqtis statusi.80 koncesiis TeoriasTan erTad xSirad moixseneba fiqciis 
Teoria81, Tumca ganixileba cal-calke. maTi miznebi faqtobrivad Tanxvdenilia er-
TmaneTTan.82 princips, romlis mixedviTac pirTa gaerTianebis samarTlis gancalkeve-
bul subieqtad CamoyalibebisTvis saxelmwifos mxridan iuridiuli qmedebis ganxor-
cielebas moiTxovs, koncesiis Teoria ewodeba.83 fiqciis Teoria, Tavisi bunebiT, gan-
sxvavebulia koncesiis Teoriisgan. Tu koncesiis Teoriis arsebobis dros garkveul 
socialur warmonaqmns gancalkevebuli piris statusi eniWeba saxelwifos mxridan 
(mo)qmedebis ganxorcielebis Sedegad,84 fiqciis Teoriis85 Tanaxmad, aseTi warmonaq-
mnebi ki arseboben realurad, magram maTTvis gancalkevebuli piris statusis miniWe-
ba da amiT misi pirovnebad aRiarebaa fiqcia.86 aRniSnuli danawesis amokiTxva SeiZle-
ba cnobil sasamarTlo saqmeSi87 mosamarTle marSalis mier korporaciis ganmarteba-
Si.88 korporaciis xelovnur, uxilav da SeumCnevel qmnilebad aRiarebiT mosamarTle 
marSalma daadastura fiqciis Teoria. am ukanasknelis mixedviT ki, korporacia aris 
fiqciuri, xelovnuri, iuridiuli piri Tu gaerTianeba, romelic arsebobs misi dam-
fuZnebeli wevrebisgan damoukideblad. koncesiis Teoria, Tavis mxriv, ganixilavs 
korporaciis xelovnur qmnilebad Camoyalibebas mxolod samarTlis safuZvelze.89 es 
analizi ki efuZneba saxelmwifos mxridan koncesiis — iuridiuli qmedebis bazaze 
korporaciis calke subieqtad warmoSobas. ukanaskneli sakiTxi is rudimentia, rome-

                                                                                                                                                                                          
reestris erovnuli saagento, xolo registracia warmoebs mewarmeTa da arasamewarmeo 
(arakomerciuli) iuridiuli pirebis reestrSi. liluaSvili g., mewarmeTa regis-
traciis arsi da miznebi, wignSi: Tanamedrove sakorporacio samarTlis Teoriuli da 
praqtikuli sakiTxebi, Tb., 2009, 139-172. 

80  Tumca arsebobs gamonaklisi, rodesac saubaria dauregistrirebel pirTa gaer-
Tianebis mier samewarmeo saqmianobis faqtobrivi ganxorcielebiT mewarme subieqtad 
miCnevis SemTxvevaze. am etapze sakiTxi exeba pirTa gaerTianebisTvis mewarme subi-
eqtad mewarmis xarisxis miniWebas, romelsac ori — obieqturi da subieqturi — wi-
napiroba axasiaTebs. pirveli, es aris mewarmis xarisxis miniWebis formaluri wina-
piroba, romelic registraciis faqts ukavSirdeba, anu gaerTianeba mewarmis xarisxs 
registraciis momentidan iZens, xolo meore, faqtobrivi winapiroba, rodesac pirTa 
gaerTianeba faqtobrivi samewarmeo saqmianobis ganxorcielebiT iZens aseT xarisxs. 
Sead.: burduli i., saaqcio samarTlis safuZvlebi, Tb., 2010, 448-450. 

81  Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 
210-213. 

82  Phillips M., Reapraising the Real Entity Theory of the Corporation, 21 Fla. St. U.L. Rev. 1061, 1994, 2. 
83  French D., Mayson S., & Ryan C., Company Law, 26th ed., 2009-2010, 157.  
84 winaaRmdeg SemTxvevaSi aseTi gaerTianeba-warmonaqmni ver moipovebs samarTlis subi-

eqtis statuss.  
85  Dewey J., The Historical Backgraund of Corporate Legal Personality, Yale Law Journal, #6, 1926, 665-669. 
86  Phillips M., Reapraising the Real Entity Theory of the Corporation, 21 Fla. St. U.L. Rev. 1061, 1994, 2; ix.:  

Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 212. 
87  Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.), 1819.  
88  originali: "A Corporation is an Artificial being, Invisible, Intangible, and Existing only in 

Contemplation of Law." ix.  French D., Mayson S., & Ryan C.,  Company Law, 26th ed., 2009-2010, 157.   
89  romelic mosamarTle marSalmac ganmarta. aseve: Hamilton R., The Law of Corporations, 5th ed, 

2000, 46-50.  
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lic ganapirobebs koncesiisa da fiqciis Teoriebis erTmaneTSi aRrevas da im das-
kvnamde mivyavarT, rom  Tu korporacia saxelwifos mxridan garkveuli qmedebis gan-
xorcielebis Sedegad warmoiSoba, is, agreTve, unda iyos xelovnuri, uxilavi, arama-
terialuri da fiqciuri.90 

 
1.2. agregatis Teoria91 

 
kapitalur sazogadoebaTa dafuZnebis erT-erTi winapiroba momaval partniorTa 

nebis gamovlenaa.  XIX sakunidan moyolebuli, rodesac amxanagobebi miiCneodnen par-
tniorTa gaerTianebad da safuZveli Caeyara agregatis Teorias,92 iuridiul doqtri-
naSi TandaTan SeiniSneboda amxanagobis damaxasiaTebeli niSnebis gamoyenebis tenden-
cia biznesorganizaciasTan dakavSirebiT. Sesabamisad, kapitaluri sazogadoeba xasi-
aTdeba rogorc agregati, romelic partniorTa piradi nebis gamovlenis Sedegad 
formirdeba.93 korporaciis pirovnulobis Sesaxeb agregatis Teoriis mixedviT, sazo-
gadoeba mis wevrTa gaerTianebad ganixileba. Tavdapirvelad, agregatis TeoriaSi mo-
iazrebodnen mxolod sazogadoebis mowileebi. Teoriis ganviTarebasTan erTad mid-
goma Seicvala. aqcionerebTan erTad korporaciis agregatis Seqmnis winapiroba sazo-
gadoebis direqtorebisa da menejerebis arsebobaa.94 sisrulisaTvis, agregatis Teo-
ria moicavs fiqciis Teoriis im nawils, romelic sazogadoebas xelovnur qmnilebad 
ganixilavs. Tumca, fiqciis Teoriisgan gansxvavebiT, agregatis Teoria korporaciis 
gamoyofas calke samarTlis subieqtad — pirovnebad ar aRiarebs. magaliTad, pirTa 
gaerTianeba aris mxolod idea, gonebrivi konstruqcia, romelic adamianTa Soris 
sxvadasxva tipis urTierTobis  klasifikaciisTvis gamoiyeneba.95 sawarmos calke su-
bieqtad CamoyalibebisTvis saWiroa ara mxolod aseTi nebis, aramed mis (sawarmos) sa-
kuTrebaSi iseTi qonebis arsebobac, rac misi wevrebis qonebisgan gamocalkevebuli 
iqneba. Tumca, agregatis TeoriisTvis korporacia meti araferia Tu ara mis wevrTa 
gaerTianeba.96 fiqciis Teoriisgan gansxvavebiT, sadac korporacia aRiarebulia sa-
marTlis ganyenebul da personalur subieqtad, romelic gansxvavebuli da gamocake-
vebulia misi aqcionerebisgan, agregatis Teoria sazogadoebis qonebasa da partnior-

                                                            
90  French D., Mayson S., & Ryan C., Company Law, 26th ed., 2009-2010, 153; Phillips M.J., Reapraising the 

Real Entity Theory of the Corporation, 21 Fla. St. U.L. Rev. 1061, 1994, 2. 
91  The Agreggate Theory. aRniSnul Teoriaze zemoT ukve iyo saubari, amitom am TavSi ganxi-

lul iqneba mxolod misi mimarTeba korporaciasa da korporaciis danarCen Teori-
ebTan. 

92  French D., Mayson S., & Ryan C.,  Company Law, 26th ed., 2009-2010, 153. 
93  Phillips M., Reapraising the Real Entity Theory of the Corporation, 21 Fla. St. U.L. Rev. 1061, 1994, 2.  
94  zogierTi formulirebis mixedviT agregatis formulirebaSi monawileobas sazoga-

doebasTan dakavSirebuli da dainteresebuli pirebic iRebdnen.  
95  Phillips M., Reapraising the Real Entity Theory of the Corporation, 21 Fla. St. U.L. Rev. 1061, 1994, 3. 
96  amitom agregatis Teoria miCneulia meTodologiuri individualizmis erT-erT saxeo-

bad e.w. methodological individualism. ix. French D., Mayson S., & Ryan C.,  Company Law, 26th ed., 
2009-2010, 153-154; Phillips M., Reapraising the Real Entity Theory of the Corporation, 21 Fla. St. U.L. 
Rev. 1061, 1994, 3. 
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Ta qonebas, aseve sazogadoebisa da partniorTa gaerTianebis sxvadasxva personalu-
robas ar aRiarebs. ukanaskneli midgoma Camoyalibda amxanaguri tipis sazogadoebe-
bis mimarT.97 zemoaRniSnuli Teoria korporaciis mxolod personalur sawyisze amax-
vilebs yuradRebas da faqtobrivad gamoricxavs kapitalis rols kapitaluri sazoga-
doebis dafuZnebaSi. es ki ukve ganxilul kapitalur sazogadoebaTa personalur sawy-
isebTan erTad winaaRmdegobaSi modis qonebis gaerTianebis dasabuTebasTan. Sedegad, 
es ukanaskneli Teoria gamoyenebulia mxolod kapitaluri mewarme subieqtis perso-
naluri sawyisis argumentirebisTvis. 

agregatis Teoria aseve msgavsebas avlens  Nexus-of-Contracts Theory98-Tan. arc erTi 
Teoria99 ar aRiarebs korporaciis dafuZnebisTvis saWiro elementTa (qmedebaTa) da 
damfuZnebelTa gansxvavebul da gancalkevebul pirovnulobas Tavad korporaciis-
gan. es ukanaskneli Teoria korporacias ganixilavs dakavSirebul pirTa an sazogado-
ebaSi monawile pirTa Soris dadebul xelSekrulebaTa qmnilebad.100 

zemoaRniSnul or Teorias Soris sxvaoba naTelia, Tumca bundovania qarTuli sa-
korporacio samarTlis realobisTvis. es Teoriebi iuridiuli piris statuss exeba, 
umetesad ki kapitalur sazogadoebebs, maSin roca qarTuli amxanaguri tipis sazoga-
doebac iuridiuli piria. maT Soris sxvaoba arsebiTia (am TeoriaTa mixedviT), Tumca 
sakanonmdeblo sivrceSi isini (amxanaguri da kapitaluri sazogadoebebi) erT doneze 
da erT normatiul aqtSia mocemuli. orive tipis sazogadoebisTvis iuridiuli piris 
statusis miniWeba maT Soris dafuZnebis personalur sawyisebs erTnairad damokide-
buls xdis saxelmwifos iuridiul qmedebaze. es ewinaaRmdegeba amxanaguri tipis sa-
zogadoebis klasikur gagebas misi Camoyalibebis safuZvelSive.101 mdgomareobas ar-
Tulebs ori sxvadasxva tipis sazogadoebis erT aqtSi moqceva. amiT realuri sxvaoba 
faqtobrivi gaerTianebiT pirobiT mocemulobad iqceva. es ki pirdapir aisaxeba maT 
Soris funqciuri sxvaobis mkveTri demarkaciuli xazis arsebobaze. 

 
2. samarTlebrivi `pirovnuloba~ iuridiuli piris statusis samoselSi  
 

samewarmeo kapitalur sazogadoebaTa erTiani struqtura lavirebs samarTlis 
sistemaTa marginaluri diferencirebis pirobebSi. sxvadasxva samarTlebriv sistema-
Si arsebul gansxvavebulobaTa miuxedavad, kapitalur sazogadoebebs, globaluri 
masStabiT, aqvT saerTo fundamenturi samarTlebrivi niSnebi.102 kapitalur samewar-
meo sazogadoebaTaTvis Camoyalibebuli da damkvidrebulia xuTi samarTlebrivi ni-

                                                            
97  Kleinberger D., The Closely Held Business Through the Entity-Aggregate Prism, 40. Wake Forest L.Rev. 

827, 2005, 3. 
98  Pinto A., Branson D., Understanding Corporate Law, 3rd edition, LexisNexis, 2009, 109. 
99  igulisxmeba agregatisa da Nexus-of-Contracts-is Teoriebi.  
100  Phillips M., Reapraising the Real Entity Theory of the Corporation, 21 Fla. St. U.L. Rev. 1061, 1994, 4.  
101  is xom mxolod pirTa gamovlenili nebis safuZvelze iqmneba.  
102  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: Kraakman R., Armour J., Hansmann 

H., Enriques L., Hansmann H., Hertig G., Hopt K., Kanda H., Rock E., The Anatomy of Corporate Law, A 
Comparative and Functional Approach, 2nd edition, Oxford University Press, New York, 2009, 1.  
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Sani: `samarTlebrivi pirovnuloba~,103 SezRuduli pasuxismgebloba, wilebis Tavisu-
fali gasxvisebis SesaZlebloba,  uflebamosil organoTa mier sazogadoebis centra-
lizebuli mmarTveloba da kapitaldambandeblis sakuTreba.104 magram, arsebobs me-
warme subieqtTa iseTi samarTlebrivi formebi, romlebsac erT-erTi niSani mainc ak-
lia.105 meti sicxadisTvis, sabazro ekonomikaSi funqcionirebad sazogadoebaTa um-
ravlesoba xuTi ZiriTadi niSnis matarebeli subieqtia. sakorporacio samarTlis 
principuli  funqcia ki samewarmeo sazogadoebaTa iseTi organizaciul-samarTleb-
rivi formiT uzrunvelyofaa, romelic yvela am xuTi niSnis matarebeli iqneba. sta-
tiis miznidan gamomdinare, Teoriul analizs mxolod pirveli — samarTlebrivi pi-
rovnuloba eqvemdebareba. 

 
2.1. kapitaluri sazogadoebis `ormagi buneba~ 

 
kapitaluri sazogadoebisTvis yvelaze mniSvnelovani elementi misi ormagi bune-

baa: is aris pirTa organizaciuli kavSiri anu wevrTa gaerTianeba da subieqti,106 ga-
mijnuli misi wevrebisgan.107 samarTlebrivi analizis paralelurad ekonomistebi 
korporaciebs saxelSekrulebo samarTlis sistemuri cnebebiT ganixilaven. sawarmos 

arsis makvalificirebel elements, magaliTad,  nexus-for-contracts-s samoqalaqo samar-

TalSi, `gancalkevebul memkvidreobas~108 uwodeben. es ukanaskneli moicavs gamyof 
xazs gaerTianebis Sedegad Seqmnil qonebasa da sawarmos mesakuTreTa109 sakuTrebaSi 
arsebul qonebas Soris. gaerTianebuli qonebis mesakuTred ganixileba sazogadoeba, 
romelic qonebas marTavs daniSnuli menejerebis saSualebiT. gansazRvruli qonebis 
marTvis uflebamosileba moicavs mis gankargvas, gayidvas da, garemoebebidan gamom-
dinare, kreditorebisTvis gadacemas, e.i. radgan es qoneba sazogadoebis sakuTrebad 
ganixileba da ara sawarmos mesakuTreTa sakuTrebad, Sesabamisad, sazogadoebis mesa-
kuTreTa kreditorTaTvis es qoneba pasuxismgeblobis misaqcevad miuwvdomelia, rac 
sazogadoebis iuridiuli piris statusiT samarTlebrivi pirovnulobis Sedegad mi-

                                                            
103  Legal Personality – subieqtis iuridiuli piris statusi, romlis ZaliTac es gaerTianeba sa-

marTlebrivi urTierTobis konkretuli subieqtis substanciad aRiqmeba. Separate Personality 
— ganyenebuli pirovnuloba Legal Personality-is identuri ar aris. es ukanaskneli pirTa 
socialuri Tu faqtobrivi gaerTianebis iuridiuli piris statuss aRniSnavs, romelic 
gaerTianebis ganyenebul da samarTlis calke subieqtad aRqmis ganmapirobebelia.  

104  gansxvaveba iuridiul piris niSnebsa da korporacias Soris pirobiTia im kuTxiT, rom 
korporacia iuridiuli piria, Tumca korporacias iuridiuli pirisTvis damaxasia-
Tebeli niSnebisgan gansxvavebuli niSnebi aqvs, mag., wilTa sruli (da ara Tavisufali, 
mag., vinkulirebuli aqciebi) gasxvisebis SesaZlebloba. Sead.: burduli i., saaqcio 
samarTlis safuZvlebi, Tb., 2010, 166.  

105  mag.: amxanaguri tipis sazogadoeba.  
106  iuridiuli piri. 
107  French D., Mayson S., & Ryan C., Company Law, 26th ed., 2009-2010, 152. 
108  Separate patrimony.  
109  Shareholders.  
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iRweva.110 `gancalkevebuli memkvidreobis~ ZiriTad funqcias gaerTianebis `daculo-
ba~ ewodeba.111 gaerTianebis dacva niSnavs sazogadoebis mesakuTreTa pirad kredi-
torTa moTxovnebisgan sazogadoebis sakuTrebaSi arsebuli qonebis dacvas.112 am 
etapze aRar ganixileba, rom sazogadoebas calke pirovnulobis statusi ar aqvs: is 
gancalkevebuli da iuridiuli piris statusis mqone samarTalsubieqtia. sakorpora-
cio samarTalSi kapitaluri sazogadoebis, rogorc iuridiuli piris, SezRuduli pa-
suxismgebloba da sakuTari qoneba umniSvnelovanesi elementia, amitom korporaciu-
li sawyisebisa da personaluri sawyisebis mimoxilvisas mizanSewonilia misi analizi. 
ss-s samarTlebrivi pirovnulobis dadasturebis da sazogadoebis, rogorc xelSem-
kvreli mxaris, gamosvlas mesame pirebTan urTierTobaSi kidev ori elementi (anu sul 
sami) axasiaTebs. kerZod, sazogadoebis mesame pirebTan warmodgenis113 uflebamosile-
baTa mqone pirebi,114 romelTac SeuZliaT gaerTianebis saxeliT misi qonebis gankargva 
da iseT saxelSekrulebo urTierTobebSi Sesvla, romelic uzrunvelyofili iqneba 
amave (sazogadoebis) qonebiT,115 da meore — procedurebi, romelTa gamoyenebiT sazo-
gadoebasa da saxelSekrulebo urTierTobebSi misi saxeliT moqmed mesame pirebs Se-
uZliaT misi darRvevisas samarTlebrivi davis dawyeba da warmarTva.116  

 

2.2. `entity shielding~ - kapitaluri tipis gaerTianebis safarveliT                           
daculoba misi, rogorc samarTlis calke subieqtad, gansazRvris                 

safuZveli 
 

kapitaluri sazogadoeba funqcionirebis dros monawileobs sxvadasxva valde-
bulebiTsamarTlebriv urTierTobaSi. am monawileobis aucilebeli safuZvelia misi 
miCneva samarTlis calke subieqtad, raTa SeZlos garigebis dadeba, mopasuxed da mo-
sarCeled gamosvla, zogadad, Tavisi qonebis marTva. am qmedebaTa ganxorcielebis 

                                                            
110  es mxolod kapitaluri sazogadoebis SemTxvevaSi gvxvdeba, radgan qarTuli kanon-

mdeblobiT gaTvaliswinebul amxanaguri tipis sazogadoebebs, miuxedavad maTi iu-
ridiuli pirovnulobisa, msgavsi `TavdacviTi~ saSualebis gamoyenebis Sesalebloba 
ar aqvs arc sakanonmdeblo da arc partniorTa kerZo avtonomiis farglebSi. mag., `me-
warmeTa Sesaxeb~ kanonis me-3 muxlis me-3 punqtidan gamomdinare, yvela aseTi daTqma 
Tu SeTanxmeba baTilia mesame pirebis winaSe.  

111  e.w. korporaciuli safarveli, romelic SezRudul pasuxismgeblobaSi gamoixateba. 
swored SezRuduli pasuxismgeblobisa da gancalkevebuli pasuxismgeblobis ele-
mentebia kapitaluri tipis iuridiuli piris erT-erTi damaxasiaTebeli niSani, ro-
melic amxanaguri tipis sazogadoebas ar aqvs. 

112  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 
edition, 2009, 6.  

113  da amiT saxelSekrulebo urTierTobaSi misi samarTlebrivi pirovnulobis statusiT 
funqcionirebis efeqturad warmoCena. 

114  igulisxmeba xelZRvanelobaze uflebamosili piri — direqtori.  
115  Armour J., Hansmann H., Kraakman R.,What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 

edition, 2009, 7. 
116  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 

edition, 2009, 8.  
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dros xdeba ufleba-movaleobaTa aReba da nakisr valdebulebaTa Sesrulebaze pasu-
xismgeblobis dakisreba. pasuxismgeblobis dasadgenad korporaciuli aqtebTan (nor-
mebi) erTad samoqalaqo samarTlis normebic gamoiyeneba. magram pasuxismgebloba da 
valdebulebis Sesruleba erTi sakiTxia. meore da umTavresia valdebulebis aRsasru-
leblad misaqcevi qoneba, qonebis mesakuTris dadgena da kreditorTa simravle.117 
swored am SemTxvevaSi gansxvavdeba ss-is beneficiarTa SezRuduli pasuxismgeblo-
ba118 da ss-is SezRuduli pasuxismgebloba,119 romelic maTi kreditorebis gansxvave-
bulobidan gamomdinareobs. orive maTgani, rogorc wesi, moiazreba partniorTa pasu-
xismgeblobis SezRudvad sazogadoebis organizaciul-samarTlebrivi formis — pasu-
xismgeblobaSezRuduli sawarmos — dafuZnebis saSualebiT. TumcaRa maT Soris sxva-
oba arsebiTia. sxvaoba ki gamomdinareobs kapitaluri sazogadoebis korporaciuli 
safarveliT dacvis ori gansxvavebuli elementis — prioritetulobisa da likvidaci-
isgan — daculobis wesisgan. 

 
2.2.1. prioritetulobis wesi 

 
kapitaluri tipis sazogadoebebTan mimarTebiT korporaciuli mosasxamiT dacu-

lobis erT-erTi pirveli Semadgeneli elementi prioritetulobis wesia.120 priori-

                                                            
117 kreditorTa simravleSi moiazreba ara sxvadasxva aqcioneris an partnioris  mimarT 

moTxovnis uflebis mqone erTi da igive piri, aramed maTi, iseve rogor aqcionerTa, 
gansxvavebuloba. 

118  partnioris valdebuleba da misi moculoba, rogorc Sedegi sazogadoebis saqmianobisa 
da misi pasuxismgebloba sazogadoebis kapitalSi arsebuli wilobrivi sakuTrebidan, 
romelic sazogadoebisgan ganyenebul samarTlebriv urTierTobidan warmoiSva. ix. 
Hansmann H., Kraakman R., Squire R., Law and Rise of the Firm, Harvard Law Review, 2006, 2-4. 

119  sazogadoebis valdebulebisTvis pasuxismgeblobis farglebi, romelic gaerTianebis sa-
xeliT dadebuli xelSekrulebidan dadga sazogadoebis mimarT. Hansmann H., Kraakman R., 
Richard S., Law and Rise of the Firm, Harvard Law Review, 2006, 2. amasTan, mesame pirebTan ur-
TierTobaSi mniSvneloba ar aqvs es xelmZRvaneli piris fiduciuri movaleobis darRvevis 
Sedegad moxda Tu ara. Sead.:  Wanturia l., korporaciuli marTva, Tb., 2006, 61-69. 

120  priority rule. prioritetulobis wesis gamoyenebas safuZvlad udevs qonebis danawilebis 
principi — asset partitioning. iuridiul literaturaSi qonebis danawilebis or komponents 
gamoyofen. pirveli, rodesac gaerTianebisTvis samarTlis calke subieqtis statusis 
miniWeba xdeba misi samarTlis subieqtad aRiarebiT, romelic gancalkevebulia masSi 
gaerTianebuli individebisgan (swored es unda gaxdes amosavali debuleba `mewarmeTa 
Sesaxeb~ kanonis me-20 muxlis pirveli da me-3 punqtebis racionaluri sxvaobis saka-
nonmdeblo doneze dasadgenad). aseTi gaerTianebis qonebis mesakuTre Tavad sazoga-
doebaa. meore, es aris kreditorTaTvis prioritetulobis daweseba sazogadoebis qo-
nebaze moTxovnis dayenebis dros. ukanaskneli kidev or jgufad iyofa: qonebis e.w. 
afirmatiul (affirmative) da damcav (defensive)  danawilebad. pirveli winamdebare TavSia 
mocemuli prioritetulobisa da likvidaciisgan daculobis wesis paragrafebSi. rac 
Seexeba qonebis damcav danawilebas, is utoldeba SezRudul pasuxismgeblobas (limited lia-
bility), romelic kapitalur sazogadoebebs axasiaTebs da ar aqvs amxanaguri tipis sazoga-
doebebs. Entity shielding gamomdinareobs affirmative asset partitionig-dan da sazogadoebis qone-
bidan aRsrulebis prioritetuloba-dasaSvebobis wess gansazRvravs. mokled, entity shiel-
ding icavs sazogadoebis qonebas sazogadoebis benefeciarebis personaluri kredi-
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tetulobis wess safuZvlad udevs sawarmoSi gaerTianebuli qonebis danawevreba.121 
qonebis danawevreba `gancalkevebuli memkvidreobidan~ momdinareobs, romelic mij-
navs sazogadoebisa da sazogadoebis mesakuTreTa qonebas. maTi gansxvavebuloba di-
ferencirebul midgomas ayalibebs ukanasknel subieqtTa kreditorebs Soris. aqedan 
gamomdinare, ismis kiTxva: Tu romeli subieqtis kreditoris moTxovna romlis qone-
bidan unda dakmayofildes?! prioritetulobis wesis Tanaxmad, firmis kreditorebi 
pirvel rigSi, arian uflebamosilni mis (sazogadoebis) qonebaze (romelic firmis 
valdebulebebis uzrunvelyofis erTgvar saSualebas warmoadgens) aRsrulebis mi-
saqcevad sawarmos mesakuTre partniorTa pirad (personalur) kreditorebTan Seda-
rebiT.122 aRniSnuli wesi erTianadaa integrirebuli sxvadasxva samarTlebriv siste-
maSi dafuZnebul samewarmeo gaerTianebebTan dakavSirebiT, romelTa ricxvSi Sedis 
amxanaguri tipis sazogadoebebic, anu aRniSnuli prioritetulobis wesi ara marto 
kapitaluri tipis sazogadoebis mimarT, aramed, zogadad, amxanaguri tipis sazogado-
ebis mimarTac gamoiyeneba.123 prioritetulobis wesis gamoyenebis Sedegi aris is, rom 
sazogadoebis saxelSekrulebo valdebulebebis Sesruleba avtomaturad xorciel-
deba gaerTianebis qonebidan.124 

                                                                                                                                                                                          
torebisgan, xolo limited liability icavs sazogadoebis mesakuTreTa qonebas gaerTianebis 
kreditorTa moTxovnebisgan, amitom is miCneulia mesakuTreTa safarveliT damcav 
saSualebad — (complete) owner shielding, Sesabamisad, misi ganxilva winamdebare statiis 
mizani ar aris. pirvel maTgans moicavs kapitaluri tipis sazogadoebis samarTlebrivi 
pirovnulobis Semadgenloba, xolo meore — es aris korporaciisTvis damaxasiaTebeli 
erT-erTi gancalkevebuli elementi samarTlis subieqturobasTan erTad. ix.: Hansmann 
H., Kraakman R.,  The Essential Role of Organizational Law, Yale  Law Journal, 2000, 1-14; Armour J., 
Hansmann H., Kraakman T., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd edition, 2009, 
5-17; Pinto A., Branson D., Understanding Corporate Law, 3rd edition, 2009, 35-39. aRsaniSnavia, rom 
igive avtorebi Semdgom naSromSi entity shielding-sa da affirmative asset partitionig-s erTi da 
imave Sinaarsobrivi datvirTiT iyeneben. ix.: Hansmann H., Kraakman R., Squire R., Law and 
Rise of the Firm, 2006, 1. 

121  ix.:  Elgueta G., Divergences and Convergences of Common Law and Civil Law Traditions on Asset Parti-
tioning: A Functional Analysis, Pennsylvania  Journal of Business Law, weli, 517-554.  Hansmann H., 
Kraakman R., The Essential Role of Organizational Law, Yale Law Journal, 2000, 4-8.  

122  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 
edition, 2009, 8. 

123  aRniSnuli elementi orive formis (tipis) sazogadoebisTvis aris damaxasiaTebeli, 
rac maTi pirovnulobis etapze vlindeba, gamomdinare iqidan, rom  orive saxis sa-
zogadoeba samarTlis gancalkevebuli subieqtia erT SemTxvevaSi fiqciis, meore Sem-
TxvevaSi — iuridiuli piris statusis miniWebiT. amitom sazogadoebis safarveliT da-
culobis forma iyofa ramdenime saxed: gaerTianebis susti safarveliT dacva anu e.w. 
weak entity shielding, Zlieri safarveliT daculoba anu e.w. strong entity shielding da sruli 
daculoba anu e.w. complete entity shielding, igive limited liability. Armour J., Hansmann H., Kra-
akman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd edition, 2009, 9-12; Hansmann 
H., Kraakman R., The Essential Role of Organizational Law, Yale  Law Journal, 2000, 2-3; Hansmann H., 
Kraakman R., Squire R., Law and Rise of the Firm, 2006,1-7. 

124  Tu mxareTa Soris sxvagvari SeTanxmeba ar aris miRweuli. sakorporacio samarTalSi 
dispoziciur normebTan dakavSirebiT ix. Armour J., Hansmann H., Kraakman R.,  What is 
Corporate Law? in: The Anatomy of Corporate Law, 2nd edition, 2009, 19-22. 
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2.2.2. likvidaciisgan daculobis wesi 
 

samewarmeo saqmianobis ganxorcielebisTvis Camoyalibebuli sazogadoebis sa-
farveliT daculobis meore umniSvnelovanesi elementi sazogadoebis `likvidaciis-
gan daculobis~125 wesia.126 aRniSnuli wesis mixedviT, kapitaluri sazogadoebis indi-
vidualur mesakuTreebs127 ar SeuZliaT sakuTari surviliT gamoitanon sazogadoebi-
dan TavianTi wili im proporciiT, romelic sazogadoebis likvidaciis process gamo-
iwvevs.128 Tavis mxriv, sazogadoebis mflobel partniorTa personalur kreditorebs, 
romelTac moTxovnebi am pirTa mimarT iseT samarTlebriv reJimSi warmoeSvaT, rome-
lic ar aris dakavSirebuli sazogadoebis saqmianobasTan, ar aqvT SesaZlebloba 
moTxovna movalis — sawarmoSi sazogadoebis partnioris arsebuli wilidan da Sesaba-
misad, sazogadoebis qonebidan daikmayofilos.129 aRniSnuli wesi erTgvari garantiaa 
kapitaluri sazogadoebis mimdinare saqmianobis dekonstruqciisgan daculobisa, 
romelic SeiZleba an aqcionerma, an aqcionerTa personalurma kreditorebma gamoiw-
vion. kapitaluri sazogadoebis safarveliT dacvis meore elementi amxanaguri tipis 
sazogadoebas aRar axasiaTebs, rac maT Soris pasuxismgeblobis samarTlebrivi reJi-
mis diferencirebis ganmapirobebelia. Sedegad, kapitaluri sazogadoeba sargeblobs 
Zlieri korporaciuli mosasxamiT,130 xolo amxanaguri tipis sazogadoeba susti sa-
farvelis daculobiT.131,132 

kapitaluri sazogadoebis zemoaRniSnuli korporaciuli safarveliT dacvis 
ori elementi misi samarTlebrivi pirovnulobis argumentTa jaWvis erTi nawilia. sa-
zogadoebis pirovnulobas ori mTavari mocemuloba gansazRvravs: sawarmos marTvis 
ganxorcieleba daniSnuli/arCeuli direqtorebisa Tu menejerebis mier da gansazR-
vruli kapitalis gaerTianeba, romelic firmis kreditorTa moTxovnebis dasakmayo-
fileblad xelmisawvdomia. samarTlebrivi gaerTianebebi gansxvavebulia fizikuri 

                                                            
125  Liquidation protection.  
126  es ukanaskneli sazogadoebis `Zlieri safarveliT~ daculobis magaliTs warmoadgens. 

ix. Hansmann H., Kraakman R.,  The Essential Role of Organizational Law, Yale  Law Journal, 2000, 3.  
127  aqcionerebs. 
128  msgavsi danawesis moZieba SesaZlebelia `mewarmeTa Sesaxeb~ kanonis 531 muxlis me-7 

punqtSi, sadac sazogadoebis mier aqciaTa gamosyidvis raodenobriv SezRudvazea 
saubari. kerZod, dauSvebelia sazogadoebis saerTo krebis gadawyvetilebiT ukmayo-
filo aqcioneris aqciaTa gamosyidva, Tu misi wilis odenoba sazogadoebis kapitalis 
25%-s aRemateba. SezRudva ki dawesebulia sazogadoebis likvidaciis an/da gadax-
disuunarobis reJimisgan gverdis avlisTvis.  

129  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 
edition, 2009, 8., Hansmann H., Kraakman R.,  The Essential Role of Organizational Law, Yale  Law 
Journal, 2000, 3-4. 

130  strong entity shielding. Sesabamisad, gamoiyeneba safarveliT daculobis orive elementi, 
rogorc prioritetulobis, aseve likvidaciisgan daculobis wesi. 

131  weak entity shielding, romelic xasiaTdeba safarveliT daculobis mxolod priori-
tetulobis wesis gamoyenebiT da romelic amxanaguri tipis sazogadoebas axasiaTebs, 
qarTul realobaSi — sps-s. 

132  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 
edition, 2009, 8  
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pirebisgan da, ra Tqma unda, maTi qonebisgan.133 es ukanaskneli maxasiaTebeli ki — sa-
zogadoebis gaerTianebuli kapitalisa da sawarmos beneficiarebis personaluri qo-
nebis danawevreba — aris samewarmeo saqmianobis ganmaxorcielebeli organizaciuli 
warmonaqmnis134 iuridiuli pirovnulobis arsis mTavari ganmsazRvreli elementi135 
da maT Soris — rogorc dafuZnebis, aseve saqmianobis processa da misgan warmoSobili 
valdebulebebis Sesrulebis (pasuxismgeblobis) komponentebSi —  arsebuli anu fun-
qcionaluri sxvaobis warmoCenis magaliTi. 

 
2.3. mmarTvelobiTi saqmianobis delegireba uflebamosil organoze 

 
sawarmos, misi samarTlebrivi pirovnulobis miuxedavad, mesame pirebTan urTi-

erToba `piradad~ ar SeuZlia. samewarmeo saqmianobis gansaxorcieleblad da mogebis 
misaRebad mas sWirdeba mesame pirebTan saxelSekrulebo urTierTobebSi Sesvla. mesa-
me pirebTan sazogadoebis xelSemkvrel mxared warmosadgenad sakorporacio samar-
TalSi or mniSvnelovan elements gamoyofen, romelic upiratesad kapitaluri tipis 
sazogadoebas axasiaTebs. pirveli,  es aris sazogadoebis sadamfuZneblo dokumen-
tSi,136 romlis safuZvelzec xdeba sawarmos registracia da faqtobrivad samarTlis 
calke subieqtad Camoyalibeba, im pirTa (organoTa) gansazRvra, romelTac mieniWe-
baT uflebamosileba, warmoadginon sawarmo saxelSekrulebo urTierTobebSi — sa-
warmos saxeliT gayidon da iyidon garkveuli qoneba, dadon xelSekrulebebi, romle-
bic uzrunvelyofili iqneba sazogadoebis sakuTrebaSi arsebuli qonebiT.137 sakor-
poracio samarTalSi amas xelmZRvanelobiTi saqmianobis uflebamosil organoze de-
legirebas uwodeben,138 rac sazogadoebis mier daniSnul/arCeul pirs aniWebs mesame 
pirebTan sawarmos warmodgenis uflebamosilebas. sazogadoebis mmarTvelebi da sa-

                                                            
133  nawilobriv mainc.  
134  dakonkretebuli mewarme subieqti ar aris, radgan sazogadoebisa da misi partniorebis 

qoneba pasuxismgeblobis dadgomisas gamijnulia, rac gamomdinareobs iqidan, rom 
amxanaguri tipis sazogadoebebSi, wesiT, Tavdapirvelad aRsasruleblad unda mieqces 
amxanagobis qonebaze, xolo misi amowurvis Semdeg — partniorTa pirad sakuTrebaze. 
ix.: Schneeman A., The Law of Corporations, 5th edition, 2008,  58-59; Hansmann H., Kraakman R., Squire 
R., Law and Rise of the Firm, 2006, 2. 

135  Hansmann H., Kraakman R.,  The Essential Role of Organizational Law, Yale  Law Journal, 2000, 4. 
136  wesdebaSi ganasxvaveben sazogadoebis dokumentis or saxes: erTi, romelic sazoga-

doebis ~Sida~ dokumentad iTvleba da romelic awesrigebs sazogadoebis Sida organi-
zaciul saqmianobas, da meore, romelic sazogadoebis Sesaxeb mesame pirebisTvis 
specifikuri informaciis gacemas da mis wesebs gansazRvravs, anu ~gare~ dokumenti. 
angloamerikul samarTalSi pirvels uwodeben article of association-s, xolo meores — me-
morandum-s. ix.:  Barber S., Company Law, 3rd edition, Old Bailey Press, London, 2001, 8. sazogado-
ebis dafuZnebasa da sadamfuZneblo etapebis Sesaxeb, zogadad, ix. burduli i., qoneb-
rivi urTierToba saaqcio sazogadoebaSi, Tbilisis universiteti gamomcemloba, Tb., 
2007, 57-101. 

137  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 
edition, 2009, 7. 

138 Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 
edition, 2009, 13-14.  
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zogadoebis mesakuTreni139 gansxvavdebian erTmaneTisgan, radgan am ukanasknelT ar 
SeuZliaT sazogadoebis saxeliT xelSekrulebebis dadeba.140 kapitaluri sazogadoe-
bisgan gansxvavebiT, amxanaguri tipis sazogadoebaSi sawarmos saxeliT gamosvlis  uf-
lebamosileba partniorebs aqvT gadacemuli.141 es saqmianoba unda eqceodes Cveuleb-
rivi samewarmeo saqmianobis farglebSi. im SemTxvevaSi Tu scildeba Cveulebrivi saq-
mianobis farglebs, maSin saWiroa yvela partnioris erTsulovani gadawyvetileba. 
msgavsi danawesi ss-Si ganuxorcielebelia mis mesakuTreTa cvalebadobis gamo. Sede-
gad, kapitalur sazogadoebaSi problema wydeba uflebamosilebis gadacemiT erT 
konkretul organoze — direqtoriatze, romelsac sazogadoebis aqcionerebi irCe-
ven.142,143 es ukanaskneli sakiTxi amxanaguri da kapitaluri sazogadoebis funqciona-
luri gansxvavebis erT-erTi elementia, romelic, Tavis mxriv, aseTi tipis sazogado-
ebaTaTvis maxasiaTebel samarTlebrivi formis rogorc Sinaarsobriv, aseve daniSnu-
lebismieri diferentulobis Semadgenel mniSvnelovan rgols warmoadgens. 

rac Seexeba mmarTvelobiTi saqmianobis ganxorcielebis meore mniSvnelovan ele-
ments, romelic pirvel elementTan kombinaciaSi mewarme subieqtis samarTlis calke 
subieqtad aRqmis arsebiT nawils gansazRvravs, es aris proceduruli sakiTxebi. is 
dakavSirebulia sazogadoebis uflebaunarianobasa144 da mis ganmaxorcielebel fizi-
kur pirebTan,145 romelTa donezec146 daiyvaneba sazogadoebis mesame pirebTan urTi-

                                                            
139  Armour J., Gordon J., The Berle-Means Corporation in the 21st Century, Working Paper, 2008, 6-25. 
140  sazogadoebis mesakuTreTa da sazogadoebis qonebisa da misi gankargvisa da kon-

trolis gancalkevebulobaze pirveli fundamenturi naSromi Seiqmna 1932 wels adolf 
berlis da gardiner minsis mier. ix.  Berle A. & Means G., The Modern Corporation and Private 
Property, 1932. 

141  Tumca es ar gamoricxavs, kapitalur sazogadoebaSi romelime aqcioners hqondes 
delegirebuli sazogadoebis warmodgenis uflebamosileba. aq sakiTxi ZiriTad wess 
exeba, romlis drosac, rogorc wesi, ar xdeba sazogadoebis aqcioneris direqtorad 
daniSvna interestTa konfliqtis Tavidan acilebis gamo. korporaciuli marTvis sau-
keTeso praqtikisa da ucxo organos koncefciidan gamomdinare, sasurvelia, mmarTve-
lobiTi saqmianobis ganxorcielebis uflebamosilebis delegireba sawarmosgan 
damoukidebel pirze. interestTa konfliqtis ganmartebisTvis, romelic, analogiis 
wesiT, SesaZlebelia gamoyenebul iqnes arasabanko seqtorSi funqcionirebadi mewarme 
subieqtebis mimarTac, ixileT:  korporaciuli marTvis kodeqsi komerciuli bankebis-
Tvis, Tb., 2009, 25-26. 

142  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 
edition, 2009, 13. 

143  erTmaneTisgan ganasxvaveben samewarmeo sazogadoebis marTvis erTsafexurian da 
orsafexurian sistemas, romelic lavirebs sxvadasxva qveynis samarTlebrivi sistemis 
cvalebadobasa da gansxvavebulobasTan erTad. Wanturia l., korporaciuli marTva, 
Tb., 2006, 107-146. 

144  burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tb., 2007, 83-89. 
145  zogadad korporaciis uflebaunarianobasa da iuridiuli piris statusis Taobaze 

SegiZliaT ixiloT jon devius erT-erTi pirveli fundamenturi naSromi Dewey J., The 
Historical Backgraund of Corporate Legal Personality, Yale Law Journal, #6, 1926, 655- 673.  

146  saboloo jamSi, nebismieri mewarme subieqtis (garda individualuri mewarmisa) saq-
mianoba, miuxedavad misi gancalkevebuli pirovnulobisa, daiyvaneba fizikur pire-
bamde, radgan `xelovnur~ qmnilebas, romelsac adamianis ori mniSvnelovani elementi 
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erTobaSi sawarmos interesebis dacva.147 sazogadoebis interesebis dacva saWiroa ma-
Sin, rodesac misi uflebebi irRveva, an is arRvevs sxvis uflebebs. uflebis abstraq-
tuli arseboba bunebaSi misi matarebeli konkretuli subieqtis gareSe ar arsebobs. 
Tu interesis dacva xdeba, e.i. is uflebis darRvevis an gadaWarbebis Sedegia, Tu uf-
leba arsebobs, e.i. misi matarebeli subieqtic saxezea, xolo Tu am ufleba-movaleo-
baTa matarebeli subieqti arsebobs, e.i. mas samarTlebrivi substancia axasiaTebs, 
romlis funqciur realizacias uflebamosilebaTa delegirebis safuZvelze axorci-
eleben. Sedegi calsaxad naTelia: kapitalur sazogadoebas zemoaRniSnuli sami ele-
menti — gaerTianebis safarvliT dacva, mmarTvelobiTi uflebamosileba da misi de-
legireba da proceduruli sakiTxebis ganxorcieleba — korporaciis gancalkevebu-
li pirovnulobis gansazRvris sam fundamentur baziss warmoadgens. isini miCneuli 
da aRiarebulia samewarmeo gaerTianebaTa samarTlis calke subieqtad aRqmis e.w. heu-
ristikul formulad.148 aqedan gamomdinare, kapitaluri tipis sazogadoebis gancal-
kevebuli pirovnulobis sinonimad iuridiuli piric gamoiyeneba,149 romelic zemoaR-
niSnuli sami elementis matarebeli iqneba, gansxvavebiT amxanagobisgan, romelsac aR-
niSnuli sami elementi srulad ar axasiaTebs, ris gamoc, misi, rogorc iuridiuli pi-
ris statusis ararsebobazec SeiZleba miTiTeba.150 Tumca, amxanagobis calke subieq-
tad arsebobaze es ar axdens gavlenas. is ubralod ganasxvavebs mas kapitaluri tipis 
sazogadoebisgan, romlis erT-erTi aucilebeli elementi iuridiuli piris statu-
sia. Sedegad, ss-isa da amxanagobas Soris Sinaarsobrivi sxvaoba samarTlis gancalke-
vebul subieqtad maT Camoyalibeba-aRqmis Zireul elementebSivea SesaZlebeli. es 
aris maTi dafuZnebis Semdgomi151 saqmianobis Sinaarsobrivi da, aqedan gamomdinare, 

                                                                                                                                                                                          
— pativi da Rirseba ar gaaCnia, esaWiroeba misi, rogorc samarTlis subieqtis, uf-
lebamosilebis ganmaxorcielebeli konkretuli individi, rac, Tavis mxriv, ar afer-
mkrTalebs misi, rogorc calke subieqtis, arsebobis faqts — is ubralod sazoga-
doebis samewarmeo saqmianobaSi aqtiuri CarTvis saSualebaa. ix.: Ratner S., Corporations and 
Human Rights: A Theory of Legal Responsibility, 111 Yale L.J. 443, 2001, 2-39. amitom uflebamo-
silebiT aRWurvil pirs sazogadoebis oreulsac uwodeben. ix.: Armour J., Hansmann H., 
Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd edition, 2009, 13; Barber S., 
Company Law, 3rd edition, London, 2001, 8-9, 51-57.  

147  Barber S., Company Law, 3rd edition, London, 2001, 8-9.  
148  Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 

edition, 2009, 9. 
149  Sead.: Dewey J., The Historical Backgraund of Corporate Legal Personality, 1926, 656, sadac is 

miuTiTebs, rom `pirovneba~ ufleba-movaleobaTa matarebeli gaerTianebis sinonimad 
unda iqnes gamoyenebuli.  

150  ix. Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 
2nd edition, 2009, note 24, 9. 

151  qarTul sakorporacio samarTlaSi dafuZnebamde funqcionirebadi amxanaguri da 
kapitaluri tipis sazogadoeba erTmaneTisgan faqtobrivad ar gansxvavdeba, Tu 
wesdebiT sxva ram ar aris gaTvaliswinebuli, rac maTi pasuxismgeblobis sakiTxidan, 
kerZod ki, `mewarmeTa Sesaxeb~ kanonis me-2 muxlis me-2 punqtidan gamomdinareobs. 
sxvaoba amxanaguri tipis sazogadoebaTa Soris SeiZleba gamovlindes. Tu wesdeba 
konkretuli organizaciuli formis mqone sazogadoebisTvis damaxasiaTebel speci-
fikur daTqmas iTvaliswinebs, maSin maT Soris sxvaobas TvalsaCinos xdis regis-
traciis Semdgomi samarTlebrivi reJimis gavrceleba registraciamdel periodzec. 
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daniSnulebismieri sxvaobis mkveTri zRvris damdgeni. sxva sakiTxia, ramdenad mowes-
rigebulia qarTul sakorporacio samarTalSi maTi sistemuri wyoba. kanonmdeblis im-
plicituri neba faqtobrivi sakanonmdeblo daTqmis safuZvelze maTi substanciis 
funqciuri sxvaobis Cvenebisa ar aris sakmarisi realur ekonomikur urTierTobebSi 
mkveTri demarkaciuli xazis gavlebisTvis. neba saWiroebs eqsplicitur gamovlinebas. 
is unda gamoixatos sakanonmdeblo doneze mkacri imperatiuli regulaciebis SemoRe-
biT. misi subieqturi safuZveli kanonmdeblis sakanonmdeblo politikis kursis cvli-
lebaa, romelic obieqturad aisaxeba mewarme subieqtTa daniSnulebismier sxvaobaze. 
Sedegi sabazro ekonomikur urTierTobebSi zustad gawerili mewarme subieqtis orga-
nizaciul-samarTlebrivi formis adekvaturi SerCevis Sedegad saqmiani funqcionire-
bis bazaze Sinaarsobrivi diferenciaciis miRwevaa. arsobrivi sxvaobis sakanonmdeblo 
doneze warmoCena pirveli elementi iqneba maTi miznobrivi saqmianobis arealis tipo-

logiuri gamijvnisa. es qmedebis ex ante ganxorcielebaa, romelsac prevenciis efeqti 

aqvs ex post qmedebasTan mimarTebiT, radgan es ukanaskneli, umetes SemTxvevaSi, ganwi-
rulia ganxorcielebuli samarTlebrivi qmedebis Sedegad damdgari ekonomikuri Se-
degis Tavidan acilebis SesaZleblobisgan. 

 
IV. kapitaluri sazogadoebis  ekonomikuri arsi 

 
1. kapitaluri sazogadoebis  personaficirebuli arsis  

ekonomikuri gansazRvra 
 

kapitaluri sazogadoebis personaficirebuli arsi homogenuri warmonaqmnia.152 
misi samarTlis Sinaarsobrivi mxaris mxolod Teoriul-tipologiuri ganxilva sis-
temuri analizis kuTxiT arasrul suraTs iZleva. srulyofilebasTan miaxloeba mo-
iTxovs mis ekonomikur analizs. mis gareSe SeuZlebelia saubari organizaciul-sa-
marTlebrivi formebis sazogadoebriv (farTo gagebiT) warmateba-warumateblobaze. 

                                                                                                                                                                                          
magaliTad, sps-is registraciamde da mis Semdgom  etapebs wesdebis daTqma ar cvlis 
misi arsidan gamomdinare, magram ks-is dros Tu mxareebi gaiTvaliswineben koman-
ditisTvis xelmZRvanelobiTi uflebamosilebis miniWebas da mis mier dadebul gari-
gebas mohyveba valdebulebis Sesrulebis movaleoba, es iqneba uflebamosili SezRu-
duli partnioris mier dadebuli garigeba, romelzec `mewarmeTa Sesaxeb~ kanonis 37-e 
muxlis pirveli da meore punqtebi gavrceldeba, Tumca pasuxismgebloba  amave kanonis 
me-2 muxlis meore punqtis mixedviT dadgeba. magram, Tu wesdebaSi msgavsi daTqma ar 
iqneba, maSin aseTi xelSekruleba sazogadoebis damfuZneblebis mimarT valdebulebas 
ar warmoSobs, radgan aseTi garigeba arauflebamosili piris mier iqneba dadebuli, 
romelic sazogadoebis saxeliT dadebul garigeba ar aris. 

152  is, iuridiuli konstruqciis saSualebiT, nebismier dros, pirTa garkveuli wris mier 
gamoxatuli (gaerTianebis) nebisa da garkveuli kapitalis `piradi qonebidan~ gamo-
calkevebis safuZvelze miiRweva. miuxedavad savaldebulo kapitalis moTxovnis ara-
rsebobisa, ss-is ekonomikuri arsis ganxorcieleba aseTi kapitalis gareSe Teo-
riuladac SeuZlebeli iqneboda. sazogadoebis qonebisa da ekonomikuri faqtorebis 
Sesaxeb ix.: Hansmann  H., Ownership of the Firm, in: Corporate Law an Economic analys, Editor Lucian 
Arye Bebchuk, Cambridge University Press, New York, 1991, 281-313. 
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is xom socialuri warmonaqmnia da gamiznulia farTo masebis moTxovnebis struqtu-
rirebis, analizis, konkretuli sawarmos saSualebiT ganxorcielebis153 da, sabolo-
od, sazogadoebisTvis miwodebisTvis?!154 ekonomikuri da samarTlebrivi analizis 
kombinacia ekonomikuri urTierTobebis araswori mimarTulebis mimcem samarTlis 
regulatoruli arasrulyofilebis Secnoba-dadasturebamde migviyvans: Secnobadi 
gaxdeba ekonomikuri saqmianobisTvis sasurveli da Sesaferisi organizaciul-samar-
Tlebrivi formis arCevis kriteriumebi. 

sakorporacio samarTlis ganzogadebuli mizani sazogadoebrivi interesebis 
momsaxurebaa.155 xSirad sakorporacio samarTlis mizani dakonkretebas moiTxovs. sa-
marTlebriv WrilSi is daiyvaneba  aqcionerTa interesebisa da finansuri sargeblia-
nobis gazrdis miznamde.156 Tumca ekonomistebis xedva gansxvavebulia. arsebobs mo-
sazreba, rom korporacia Tavisi bunebiT aris rogorc socialuri gaerTianeba, aseve 
ekonomikuri saqmianobis specialuri koordinirebis areali.157 sawarmo dafuZnebisas 
aris `mcire~, romelic izrdeba.158 man unda miizidos momxmarebeli da investori maT-
Tvis saTanado qonebisa da momsaxurebis `dapirebiT~.159 korporacia, romelic ase ar 
moqmedebs, maleve wyvets funqcionirebas. rodesac sazogadoeba Cans warmatebuli, 
misi warmatebis Sefasebis kriteriumad investorTa da momxmarebelTa moTxovnebis 
dakmayofileba gamoiyeneba.160 kapitaluri sazogadoebis funqcionirebas ekonomikur 
sivrceSi ganapirobebs misi dafuZnebis samarTlebrivi formis sworad SerCeva da sa-
Tanado kapitaliT momarageba, romlis safuZvelzec ganaxorcielebs marketings ba-
zarze.161 saqmianobis safuZvlis sworad gansazRvra misi warmatebis winapirobaa, rad-
gan ekonomikuri sistema funqcionirebs TavisTavad: adamianuri SesaZleblobebis 
garda, moTxovna aregulirebs miwodebas, moxmareba — warmoebas, es yvelaferi ki av-
tomaturi da moqnili xdeba ekonomikur sistemaSi integrirebis Sedegad.162 magram es 
imas ar niSnavs, rom individebi mas ar gegmaven. dagegmvis pirveli etapi saqmianobis 
swori mimarTulebis SerCevaa. SerCeul mimarTulebas marTva sWirdeba. warmoiSoba 
menejmentis problema.163 menejmenti sazogadoebis saqmianobas ukavSirdeba. saqmiano-

                                                            
153  Henriques  A., Corporate Truth, Earthscan, UK, 2007, 33-42.  
154  anu produqciis warmoeba da nivTebis (saqonlis) bazrisaTvis SeTavazeba.  
155   Armour J., Hansmann H., Kraakman R., What is Corporate Law? in: The Anatomy of Corporate Law, 2nd 

edition, 2009, 28. Sead.: Pinto A., Branson D., Understanding Corporate Law, 3rd edition, 2009, 18-19. 
156  shareholder value. Armour J., Hansmann H., Kraakman R.,  What is Corporate Law? in: The Anatomy of 

Corporate Law, 2nd edition, 2009, 28-29. 
157  Schrader D., The Corporation as Anomaly, Cambridge University Press, New York, 1993, 1, 8-9. 
158  Coase R., The Nature of the Firm, Economica, New Series, Vol. 4, No. 16. 1937, 394-398. 
159  `dapireba~ ganisazRvreba sadamfuZneblo dokumentsa (wesdeba) da safondo birJaze 

savaWrod gamoSvebul aqciebSi. ix.: Easterbrook F., Fischel D., The Corporate Contract, in: 
Corporate Law an Economic analys, New York, 1991, 186. 

160  Easterbrook F., Fischel D., The Corporate Contract, in: Corporate Law an Economic analys, Editor Lucian 
Arye Bebchuk, Cambridge University Press, New York, 1991, 184. 

161  Hansmann H., Ownership of the Firm, in: Corporate Law an Economic analys, New York, 1991, 287-290. 
162  Coase R., The Nature of the Firm, Economica, New Series, Vol. 4, No. 16, 1937, 387. 
163  romelic sakuTrebasa da kontrols ukavSirdeba, aseve e.w. agency cost-s, romelic erT-

erTi mniSvnelovani sakiTxia sakorporacio samarTalSi. ix.: Fama E., Agency Problems an 
the Theory of the Firm, in: The Economic Nature of the Firm, editor Louis Putterman, Cambridge University 
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bis warmatebulad ganxorcielebis Sedegi investorisa da momxmareblis moTxovnile-
bis dakmayofilebaa. investoris interesi piradi qonebis maqsimizaciaa, momxmareblis 
interesi ki — produqcia. maTi kombinacia korporaciis ekonomikur arss qmnis. arsi 
gansazRvravs funqcias. funqciis Sinaarsobrivi mxare produqciis warmoebamde daiy-
vaneba. kapitaluri sazogadoebis mTavari produqti ki kapitalis bazarze Tavisuf-
lad brunvadi aqciaa.164 Tumca is ara marto momxmareblis,165 aramed aqcioneris inte-
resis dacvis funqciiTac aris datvirTuli.166 kapitaluri sazogadoebis personafi-
cirebul arss misi damfuZnebeli aqcionerebi eventualurad qmnian.167 Sesabamisad, in-
teress sazogadoebis yvelaze msxvili dainteresebuli pirebi,168 aqcionerebi iwveven. 
isini korporaciis personaficirebis `sulis Camdgmelni~ arian, Tumca Seqmnian ra 
imas, rasac maTi erTsulovani gadawyvetileba sWirdeba, calkeuli nebis gamovlenis 
safuZvelze veRar daSlian. es xom kapitaluri sazogadoebis personaficirebuli ar-
sis umniSvnelovanesi maxasiaTebeli elementia. 

rogorc ukve aRiniSna, Tavdapirvelad iqmneba mcire zomis sazogadoeba, rome-
lic Semdgom izrdeba ekonomikuri gagebiT. gazrda moicavs rogorc kapitalis, aseve 
qonebis169 matebas, saboloo jamSi — korporaciis ekonomikur stabilurobas. sawarmo, 
rogorc pirTa gansazRvruli wris agregati, qmnis pirTa gaerTianebas xangrZlivi pe-
riodiT, sadac TiToeuli individis funqcia gamijnulia. isini moqmedeben erTad da 
qmnian im materialur dovlaTs, romelsac cal-calke verasdros miaRwevdnen.170 Tav-

                                                                                                                                                                                          
Press, New York,1987, 196-208; Hansmann H., Ownership of the Firm, in: Corporate Law an Economic analys, 
New York, 1991, 289-293; Berle A,  Means G., The Modern Corporation and Private Property, 1932; Armour J., 
Gordon J., The Berle-Means Corporation in the 21st Century, Working Paper, 2008, 1-35;  Jensen M., Meckling 
W., The Theory of the Firm, Journal of Financial Economics, 1976, Vol. 3, No. 4, 308-339. magram kor-
poraciuli marTva ar aris kapitaluri sazogadoebis personaficirebuli arsis eko-
nomikur mxare, is iuridiul kategorias miekuTvneba, amitom is aq aRar ganixileba. 

164   Easterbrook F., Fischel D., The Corporate Contract, in: Corporate Law an Economic analys, New York, 
1991, 185.  

165  igulisxmeba sxva Ria ss-ebi, sabrokero kompaniebi, romlebic aqciaTa yidva-gayidviT 
garkveul sarfian manipulaciebs asruleben kapitalis bazarze.  

166  aqcioneris qonebis maqsimizacia xom aqciaTa raodenobrivi maCveneblis gazrdaSic 
SeiZleba gamoixatos.  

167  radgan maTi mogebis miRebis miznis formirebisas da Semdgomac ar arsebobs partni-
orTa mier ss-is personaficirebuli kuTxiT Secnobis arc erTi kriteriumi, garda am 
sazogadoebaSi maT gankargulebaSi arsebuli aqciebisa.   

168  iuridiul literaturaSi gaziarebulia mosazreba, rom e.w. stackholder-Ta jgufSive 
Sedis aqcioneric rogorc yvelaze `didi~ interesis mqone piri. amis sapirispirod, 
arsebobs midgomebi, romlebic dainteresebul pirebsa da aqcionerebs or sxvadasxva, 
magram erTi donis jgufSi moiazreben korporaciasTan mimarTebiT. ix. Mallin C., Cor-
porate Governance, 2nd Edition,  2007, 49-55. dainteresebuli pirebi kapitaluri sazogado-
ebisTvis iseTi Semadgeneli nawilebi arian, rogorc ujredia sxeulisTvis. Complexity 
theory-is mixedviT, `adamianis sxeuli emerjentirebuli organizmia, romelic SeuZle-
belia ujredebis saSualebiT aRiweros~. msgavsi danawesi moqmedebs sakorporacio 
samarTalSic. ix.  Henriques A., Corporate Truth, UK, 2007, 36. 

169  iuridiuli gagebiT.  
170  es jer kidev adam smitidan momdinareobs. ix. Smith A., The Wealth of Nations, 1776, in: Easter-

brook F., Fischel D., The Corporate Contract, in: Corporate Law an Economic analys, New York, 1991, 188.   



 
 

g. maxarobliSvili,  mewarme subieqtTa dogmatur-Teoriuli gamijvna kapitalur 
sazogadoebaTa sawyisebze  

 

 126 

dapirvel gaerTianebas ar mosdevs materialur-finansuri SesaZleblobebis masiuri 
akumulireba. mogebis mizani finansuri instrumentebis mozidvaa. es ki kapitaluri 
sazogadoebis mTavari ekonomikuri funqciaa.171 misi ganxorcieleba kapitalis bazar-
ze sazogadoebis damkvidrebiTaa SesaZlebeli. es SesaZlebloba ki mxolod kapita-
lur sazogadoebas aqvs, romlis kapitalis zrda bazarze gasvlasa da funqcionirebis 
warmatebazea damokidebuli.  

mokled, kapitaluri sazogadoebis dafuZnebis personaficirebuli safuZveli, 
kapitalis gaerTianebasTan erTad, misi ekonomikuri arsis Camoyalibebisa da swori 
mimarTulebiT funqcionirebis erT-erTi mniSvnelovani elementia. pirTa mier dasa-
xuli miznis miRweva SerCeuli samarTlebrivi formiT — iuridiuli konstruqciis 
meSveobiT xdeba. Tavad kapitalur sazogadoebaTa Soris172 sxvaobis Cveneba ori mimar-
TulebiT xorcieldeba: erTia, sakanonmdeblo doneze Sinaarsobrivi gansxvavebis 
funqciuri mijnis dadgena, rac, Cvens realobaSi, faqtobrivad, arsebobs, magram faq-
tobrivi sakanondeblo danawesis arseboba gafermkrTalebulia sabazro ekonomikuri 
urTierTobebis ganuviTareblobis gamo da, meore: ekonomikuri urTierTobebis gan-
viTareba maT (kapitalur da amxanaguri tipis sazogadoebaTa) rogorc funqciur, ase-
ve funqcionalur gansxvavebas naTels gaxdis. am ukanasknelidan pirvelSi moiazreba 
kapitalis gazrda finansuri instrumentebis gamoyenebiT, rac mxolod ss-is axasia-
Tebs aqciiT manipulaciis SesaZleblobis gamo.173 meore SemTxvevaSi moiazreba samar-
Tlebrivi formis is upiratesobebi, romlebic maTi funqcionirebis sxvadasxva sazo-
gadoebriv moTxovnaTa arealidan gamomdinareobs. kerZod, ss-is dafuZneba ar xdeba 
mxolod pasuxismgeblobis SezRudvis samarTlebrivi konstruqciis gamo, aramed ka-
pitalis mozidvis farTo da `martiv gzaze~ gasasvlelad. Tavis mxriv, Sps-is Seqmna 
SesaZlebelia, magram am `gzis~ arCevis SemTxvevaSi misi `gavla~ — SeuZlebeli.174 Sesa-
bamisad, pirebs, romelTac surT saqmianoba mxolod SezRudul da Tavidanve gansazR-
vrul partniorTa wreSi175 da SezRuduli pasuxismgeblobis WrilSi da romelic pi-
rad SesaZleblobebs ar emyareba, unda qmnidnen Sps-s. mokled, ekonomikur saqmianoba-
Si Tavad kapitalur sazogadoebaTa funqciuri zRvari unda gaivlos sakanonmdeblo 
doneze,176 Tundac ormagi dabegvris reJimis SemoRebiT mxolod ss-Tvis, rac xazs ga-
usvams mis ekonomikur funqcias. orive formis SemTxvevaSi saxezea dafuZnebis simar-

                                                            
171  Easterbrook F., Fischel D., The Corporate Contract, in: Corporate Law an Economic analys, New York, 

1991, 187-194.  ix. qiria a., sakorporacio samarTlis sistema saqarTveloSi, wignSi: sa-
korporacio samarTlis krebuli, red. i. burduli, Tb., 2011, 28.   

172  qarTul realobaSi Sps da ss.  
173  burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tb., 2010, 261-271. 
174  gamosavali mxolod misi reorganizaciaa.  
175  anu mcire da saSualo mewarmeTaTvis.  
176 erTi aseTi elementi ukve arsebobs. kerZod, mewarmeTa Sesaxeb kanoni Sps-Tan mimar-

TebiT uSvebs kapitalis gazrdis SesaZleblobas damatebiTi Senatanebis gziT, rac ss-
Tvis faqtobrivad gamoricxulia da ar aris daSvebuli sakanondeblo doneze pir-
dapiri daTqmiT, amasTan, misi funqciuri daniSnulebidanac gamomdinareobs. Tumca 
sainteresoa sakiTxi Ria da daxuruli ss-is da Sps-s urTierTimarTebis Sesaxeb. amis 
Taobaze ix.: burduli i., Senatanis ganuxorcieleblobis samarTlebrivi Sedegi, 
`samarTlis Jurnali~, 1-2, Tb., 2010, 18-58. 
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tive177 minimaluri sakanonmdeblo kapitalis ararsebobis kuTxiT. dafuZnebis Tavi-
sufleba uciloblad ar ganapirobebs kapitalis mozidvis warmatebulobas Sps-is mi-
marT.178 nebismier SemTxvevaSi, funqciuri demarkaciuli xazis gaqrobis sakanonmdeb-
lo deregulireba-liberalizaciasTan179 erTad, umTavresi ekonomikuri urTierTo-
bebis da kapitalis bazari araTu ganuviTarebelia, aramed faqtobrivad ar arse-
bobs.180 sabolood, unda iTqvas, rom kapitalur sazogadoebaTa Soris arsebuli gan-
sxvavebis warmomCeni da mimarTulebis mimcemi ori — sakanonmdeblo da ekonomikuri 
urTierTobis kriteriumi cal-calke da erTdroulad scdeba maT mizans da Sedegad 
viRebT tipologiurad gaumijnav formebs. pirvelis `gamosworeba~ ki ekonomikuri 
stagnaciis daZlevis kompleqsur baziss Seqmnis. amasTan, maTi dogmatur-Teoriuli 
gamijvnisa da arsis gamokveTis kidev erTi konceptualuri analizis gamoyeneba SeiZ-
leba: es personaluri da amxanaguri tipis sazogadoebaTa funqciuri diferentulo-
bis SedarebiTi kvlevaa sargeblianobis kuTxiT. amis safuZvelze SesaZlebeli gaxdeba 
imis gageba, amxanagur da kapitalur sazogadoebaTa tipebidan romeli da ratom iqne-
ba ufro rentabeluri ekonomikuri saqmianobis gansaxorcieleblad. sxva sakiTxia Ta-
vad tipebs Soris tipologiuri gaumijnaoba, rac statiis miznebs scildeba. 
 

V. qarTul personalur da kapitalur sazogadoebaTa                                         
arsis urTierTmimarTeba 

 
1. amxanagur da kapitalur sazogadoebaTa arsis gamijvna                                 

funqciur safuZvlebze 
 

sawarmoTa gaerTianeba181 ganixileba mmarTvelobis, mmarTvelobiTi saqmianobis 
ganxorcielebis Rirebulebisa da materialuri Rirebulebis mqone qonebis struqtu-
rul erTobad.182 mas ekonomikuri tradiciebi aqvs. mizezi, samewarmeo saqmianobis gan-
maxorcielebeli subieqtis ekonomikur institutad miCnevaa.183 romeli samarTlebri-

                                                            
177  ekonomikuri bazris ganuviTarebloba da kanonmdeblis liberaluri midgoma saqar-

TveloSi arsebul statistikur monacemebzec aisaxeba. kerZod, 2011 wlis 1 martis 
mdgomareobiT daregistrirebuli iyo 84 200 SezRuduli pasuxismgeblobis sazoga-
doeba, xolo saaqcio sazogadoeba — mxolod 1917, ix.: saqarTvelos statistikis erov-
nuli samsaxuris (saqstatis) oficialuri gverdi: <http://www.geostat.ge> [bolo ganaxle-
bis TariRi 12.07.2011]. Sead.: Pinto A., Branson D., Understanding Corporate Law, 3rd edition, 2009, 
92, note 27; 161-162. 

178  ix. qiria a., sakorporacio samarTlis sistema saqarTveloSi, wignSi: sakorporacio sa-
marTlis krebuli, red. i. burduli, Tb., 2011, 33-36. 

179  `mewarmeTa Sesaxeb~ saqarTvelos kanonis 2008 wlis 14 martis cvlilebebi da damate-
bebi (5913).   

180  kapitalis bazris ganuviTareblobaze ss-is simciris oficialuri statistikac miu-
TiTebs.  

181  upiratesad ekonomistebis mier.  
182  Jensen M., Meckling W., The Theory of the Firm, Journal of Financial Economics, 1976, V. 3, No. 4, 305-

360. 
183  Schrader D., The Corporation as Anomaly, New York, 1993, 3. 
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vi formaa misaRebi samewarmeo saqmianobisTvis?! es kiTxva da misi pasuxi biznesis 
dawyebis da misi warmatebulobis umTavresi amosavali debuleba SeiZleba gaxdes. ar-
Cevanis ganxorcielebas samewarmeo tranzaqciadac moixsenieben.184 personalur da kapi-
talur sazogadoebas Soris upiratesoba kapitalur sazogadoebas, korporacias eniWe-
ba.185 maTi funqciuri sxvaoba ekonomikuri aqtivobis ganmartebis zRvarze gadis. es ki 
amxanagur da kapitalur sazogadoebaTa gamijvnis dogmaturad damkvidrebuli Sexedu-
lebis186 miRma dgas. samarTlebrivi kuTxiT amxanagobas xelSekrulebis safuZvelze 
korporaciis msgavsi menejmenetis Seqmna SeuZlia,187 Tumca, sakanonmdeblo doneze, ka-
nonmdeblis mier SemoTavazebuli organizaciuli forma, romelic upiratesad amxana-
guri tipis sawyisebs emyareba,188 saxelSekrulebodan normatiul donemde dahyavs. ker-
Zod, ks-s komanditi funqciurad utoldeba ss-is aqcioners pasuxismgeblobis safe-
xurze, xolo mmarTvelobiT saqmianobaSi monawile sruli partnior(eb)i — direq-
tors.189 amiT kapitalur da amxanagur sazogadoebaTa struqturuli da funqciuri da-
axloeba SeiZleba moxdes. magram ra xdeba, roca saqme wminda amxanaguri tipis sazoga-
doebas190 exeba?! funqciuri sxvaoba SesaZlebelia ramdenime komponentad daiyos. 

aSS-is amxanaguri tipis sazogadoebebSi funqciuri sxvaobis ganmarteba iwyeba da-
fuZnebis etapzeve. kerZod, Tu korporaciis dafuZnebas oficialuri dokumentebis 
Sedgena da momzadeba sWirdeba, rac samewarmeo saqmianobis ganxorcielebis xarjebs 
zrdis,  amxanaguri tipis sazogadoebis Camosayalibeblad msgavsi moTxovnebi ar arse-

                                                            
184  Yale E., Defining “Partnership” for Federal Tax Purposes, Tax notes, May 9, 2011, 589.  
185  Sraderis azriT, korporacia, tradiciuli ekonomikuri TeoriebisTvis, erTgvari ano-

maliaa, radgan is aris namdvili koleqtiuri erToba, romelsac axasiaTebs ekono-
mikuri moqmedebebis koordinirebis `xiluli xeli~. ix. Schrader D., The Corporation as Ano-
maly, New York, 1993, 7, 156-174.  

186  is, ZiriTadad, moicavs  kapitalis bazarze wilTa brunvaunarianobas, damfuZnebel 
wevrTa raodenobas, wevrTa cvalebadobas, wilTa gankargvis Tavisuflebasa da pasu-
xismgeblobis SezRudvas. maT Soris ar aris yuradReba gamaxvilebuli mmarTvelobiTi 
saqmianobis ganmaxorcielebel organos da mis struqturaze, saqmianobis xang-
rZlivobasa da sagadasaxado garemoze. miuxedavad imisa, rom amxanagobis wevrebs sa-
xelSekrulebo uriTierTobiT SeuZliaT korporaciis msgavsi centralizebuli mmar-
Tvelobis Camoyalibeba, marTvis forma mainc umniSvnelovanes ganmasxvavebel ele-
mentad gvevlineba mmarTvelobiTi saqmianobis RirebulebasTan kombinaciaSi. ix.:  
Ribstein L., Why Corporations?  Berkley Bus. L. J. 183, 2004, 3-5. aqve unda aRiniSnos, rom aSS-Si 
amxanaguri tipis sazogadoebaSi garkveul SemTxvevebSi dasaSvebia pasuxismgeblobis 
SezRudva, gansxvavebiT qarTuli sakorporacio samarTlisgan, sadac `mewarmeTa 
Sesaxeb~ kanonis me-3 muxlis me-3 punqti msgavsi SezRudvis dawesebas imperatiulad 
krZalavs mesame pirebTan mimarTebaSi. ix. Pinto A., Branson D., Understanding Corporate Law, 3rd  
edition, 2009, 7. 

187  saubaria sps-ze.  
188  igulisxmeba komandituri sazogadoeba.  
189  direqtorats. Ribstein L., Why Corporations? Berkley Bus. L. J. 183, 2004, 1, 12-17. msgavs 

SesaZleblobas iZleva qarTuli sakorporacio samarTalic, radgan, magaliTad, 
`mewarmeTa Sesaxeb~ kanonis sps-s maregulirebeli normebi, misi dispoziciurobidan 
gamomdinare, saxelSekrulebo urTierTobis wina planze wamowevis saSualebas iZleva. 

190  solidaluri pasuxismgeblobis sazogadoeba.  
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bobs.191 aSS-sgan gansxvavebiT, qarTul realobaSi orive SemTxvevisTvis oficialuri 
monacemebis Segroveba, xelSekrulebis dadeba da misi nawilis192 registracia moiTxo-
veba.193 anu dafuZnebis etapzeve naTelia samewarmeo saqmianobis dawyebis `liberalu-
ri~ midgoma amxanaguri tipis sazogadoebisadmi. es ukanaskneli SeiZleba aixsnas mxo-
lod personaluri sazogadoebis iuridiuli statusis miniWebis kuTxiT, rac safuZ-
velSive ewinaaRmdegeba biznesis `liberalizaciis amerikul ideas~.194 

funqciurobis gamoxatvis momdevno saSualeba samewarmeo saqmianobis moculobi-
dan da specifikidan gamomdinareobs. Tavis mxriv, TiToeuli maTgani qvepunqtebad Se-
iZleba daiyos. moculobis gansazRvra ori mimarTulebiT aris SesaZlebeli. pirveli, 
rodesac saubaria partniorTa Soris `unikalur~ urTierTndobaze dafuZnebuli kav-
SirisTvis samarTlebrivi formis micemaze. es amxanaguri tipis sazogadoebas axasia-
Tebs. meore partniorTa mier rogorc urTierTTanxvdenili nebis safuZvelze, aseve 
kapitalis gaerTianebis safuZvelze formirebul sawarmos exeba. maTi raodenobrivi 
maCveneblis mixedviT — maformirebel kriteriumebTan erTad — biznessaqmianobis 
dawyebis saTanado samarTlebrivi formis arCeva xdeba. rac Seexeba specifikas, is sa-
marTlebriv-ekonomikur WrilSi unda iqnes ganxiluli. pirveli unda uzrunvelyof-
des specifikur samewarmeo urTierTobis regulirebas sakanonmdeblo doneze, rom-

lisTvisac konkretul samarTlebriv formas `numerus clausus~  principis mixedviT gan-
sazRvravda.195 meore anu ekonomikuri mxare gansazRvravs ekonomikuri saqmianobis 
areals. kerZod, amxanagoba, rogorc wesi, iqmneba iseTi profesionaluri momsaxure-
bis gawevisTvis, rogoricaa samarTali, medicina, buRalteria, menejmentis konsul-
tireba da sareklamo biznesi. misgan gansxvavebiT, korporacia, ZiriTadad, fabrika-
qarxnebisTvis, teqnologiuri ganviTarebisa da sxva industriuli saqmianobisa da 
momsaxurebisTvis yalibdeba.196 maTi gamijvnis mTavari Teza saqmianobis arsi da, Sesa-
bamisad, funqciuri miznebia. iq, sadac momsaxurebis gawevaSi adamianuri SesaZleblo-
bebi dominirebs, upiratesoba amxanagobas eniWeba. danarCen SemTxvevebSi nakleb efeq-
turia misi Camoyalibeba da dominirebs kapitaluri sazogadoeba. 

                                                            
191  Pinto A., Branson D., Understanding Corporate Law, 3rd edition, 2009, 6.  
192  saregistracio ganacxadis saxiT.  
193  Sedegad, orive tipis sazogadoebis dafuZnebis Rirebuleba TanafardobaSi modis ga-

momdinare iqidan, rom oficialuri dokumentebis Sedgenas iuridiuli daxmareba sWir-
deba. es ki dafuZnebis xarjebs aormagebs.  

194  biznesis liberalizacia mogebis maqsimizaciisken mimarTuli qmedebaa, swored amitom, 
misi dawyebis Rirebulebis zrda modis Tavisufal samewarmeo saqmianobasTan winaaR-
mdegobaSi. 

195  magaliTad, saadvokato saqmianobis dasawyebad gasaerTianebel pirebs calke mare-
gulirebel normatiul aqtSi rom ganesazRvros sps-d Camoyalibeba, saqmianobis speci-
fikuri inteleqtualuri momsaxurebis arsidan gamomdinare, es ar unda iqnes miCneuli 
samewarmeo Tavisuflebis SezRudvad samarTlebrivi formis arCevis kuTxiT, aramed is 
unda iqnes ganxiluli amxanagur da kapitalur sazogadoebaTa Soris funqciuri 
sxvaobis sakanonmdeblo doneze regulirebis saxeobad, rac safuZvelia maT Soris 
ekonomikuri funqcionirebis sxvaobis gamosakveTad.  

196  Tadelis L., A Theory of Partnerships, working paper 244, 2002, 1.  
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mesame kriteriumia maT daniSnuleba. is partniorebs ukavSirdeba. amxanaguri sa-
zogadoebis mogebis miReba TanabarmniSvnelovania yvela partniorisTvis maT Soris 
Tanabrad ganawilebis perspeqtivis gamo, xolo kapitaluri sazogadoebis dros sazo-
gadoeba gadawyvetilebas firmis materialuri dovlaTis gasazrdelad Rebulobs, 
romlis ganawilebac, wilTa sxvadasxvaobidan gamomdinare, diferentuli xdeba. swo-
red es ganawilebaa amxanagobisTvis korporaciasTan SedarebiT naklebi stimulis mim-
cemi, gazardos muSaxelis Tu partniorTa raodenoba.197 amasTan, Tu SevadarebT Tana-
bari SesaZleblobebis mqone amxanagur da kapitalur sazogadoebebs, gacilebiT maRa-
li xarisxis momsaxurebis gaweva SeuZlia amxnagur sazogadoebas, vidre korporacias. 
es ukanaskneli damokidebulia sabazro urTierTobebis kontrolis doneze — Tu sa-
bazro kontroli maRalia, maSin amxanagobis funqcionireba mowmdeba misi klientis-
Tvis gaweuli momsaxurebis xarisxiT; amxanagobis arsidan gamomdinare, romelic mo-
gebis miRebas partniorTaTvis iTvaliswinebs, saTanado bazris kontrolTan erTad, 
igi gacilebiT dabali donis serviss sTavazobs klients, vidre korporacia, romelic 
mogebis gazrdas cdilobs. es ki kapitaluri sazogadoebis mier gaweuli momsaxurebis 
xarisxis gaumjobesebas iwvevs.198 mokled, Tu sabazro kontroli sakmarisad sandoa, 
korporaciebi ukeT funqcionireben, vidre amxanagobebi. magram Tu aseTi kontroli 
aris naklovani, maSin amxanagoba gacilebiT mogebiani xdeba.199,200 

sabolood, saxezea Sedegi, romelic ramdenime kriteriums emyareba. saqmianobis 
dawyebis liberaluri samarTlebrivi politikis neba sakanonmdeblo doneze dafuZne-
bis xarjTaRricxvis doneze ar vlindeba. kapitalis bazrisa da ekonomikuri urTier-
Tobebis ganuviTarebloba samewarmeo saqmianobis funqciuri diferencirebulobis 
dadgenis iseT saSualebas, rogoric biznesis kvalitaturi da kvantituri maCvenebe-
lia, ganmartebis farglebs gareT tovebs. tipologiuri sxvaobis daniSnulebismieri 
gamokveTa amxanagur da kapitalur sazogadoebaTa samarTlebriv-ekonomikur gan-
sazRvras efuZneba. qarTuli samarTlebrivi realoba ver uzrunvelyofs saTanado 
samarTlebriv regulirebas. piriqiT, is ori sxvadasxva substanciisa da daniSnulebis 
mqone sazogadoebis samarTlebriv formebs erT normatiul aqtSi moqceviT pirobiT 
zRvarsRa adgens, rac ekonomikuri urTierTobisTvis destimulirebis safuZvelia. 
logikuri kavSiri ekonomikaze aisaxeba, rac maT Soris rogorc funqciur, aseve fun-

                                                            
197  aRniSnuli pirvelad  benJamin vordma gamoavlina 1958 wels. miTiTebulia: Tadelis L., A 

Theory of Partnerships, working paper 244, 2002, 2.  
198  gansxvavebiT amxanagobisgan, sadac, rogorc wesi, profesionalTa gaerTianeba xdeba 

saqmianobis specifikidan gamomdinare. Tumca, arasaTanado sabazro kontrolis dros 
klientisTvis SesaZloa wlebis ganmavlobaSi SeuZlebeli gaxdes amxanagobis mier gawe-
uli momsaxurebis  xarisxis gansazRvra. ix. Tadelis L., A Theory of Partnerships, working paper 
244, 2002, 2. 

199  aRniSnulis ekonomikuri analizi srulad, ix. Tadelis L., A Theory of Partnerships, working pa-
per 244, 2002, 4-29.  

200  saqarTveloSi, bazris arasaTanado kontrolis miuxedavad, suraTi Sebrunebulia — ka-
pitaluri sazogadoebaTa raodenoba gacilebiT didia, vidre amxanaguri tipis sa-
zogadoebisa. aRniSnulis axsna SesaZlebelia: saxezea maTi funqciur-daniSnulebiTi 
aRreva arajansaRi ekonomikuri urTierTobebis gamo, rasac samarTlebrivad re-
gulatoruli gaumarTaobac erTvis Tan. 
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qcionaluri sxvaobis gafermkrTalebaSi gamoixateba. miuxedavad amisa, Sinaarssa da 
daniSnulebas Soris sxvaobis warmoCenis upirvelesi saSualeba ekonomikuri moTxov-
nebis gazrdaa, rac kanonmdebelis mier SeTavazebuli organizaciuli formis aras-
rulyofilebas naTels mohfens da cvlilebaTa paketis momzadebis mastimulirebel 
faqtorad iqceva. 

 
VI. daskvna 

 
mewarme subieqtTa diferenciacia maTi formirebis safuZvelSive naTelia. per-

sonaluri niSnis mixedviT formirebul amxanagobas upirispirdeba kapitalisa da pirTa 
gaerTianebis Sedegad Camoyalibebuli kapitaluri sazogadoeba. Tanamedrove sakorpo-
racio samarTalSi am dapirispirebas mzardi ekonomikuri garemo udevs safuZvlad. 
ekonomikur moTxovnilebas ki samarTlebrivi regulirebis `miwodeba~ sWirdeba.  

mewarme subieqtTa Teoriuli gamijvna praqtikuli kuTxiT sakanonmdeblo done-
ze aisaxeba. organizaciuli formebis sakanonmdeblo regulirebis Teoriul-anali-
tikuri mimoxilva maTi warmoSoba-dafuZnebisa da personaficirebuli pirovnulobis 
gamokveTis saSualebaa. amis safuZvelze naTeli gaxda amxanagur da kapitalur sazo-
gadoebaTa Camoyalibebis sawyisTa normatiul doneze gaumijnaoba, romelic rTul 
problemebs warmoSobs sasamarTlo praqtikaSi pasuxismgeblobis dakisrebis momen-
tSi, im dros, roca msgavsi sasamarTlo praqtika qarTul realobaSi ar arsebobs. me-
warmeTa Sesaxeb kanonis formisa da Sinaarsis xarvezs amxanaguri da kapitaluri sazo-
gadoebis erTian aqtSi moqceva daedo safuZvlad. Tumca es ar da ver cvlis maT Soris 
istoriul, sociologiur da korporaciul-samarTlebriv sxvaobas. es iqneboda me-
warme subieqtTa dogmaturi gamijvnis gverdis avliT xelovnurad Seqmnili lafsusi. 
naklebad dasabuTebulia mosazreba, rom am ori sxvadasxva tipis sazogadoebas Soris 
zRvari waSlilia da maT mxolod terminebiRa asxvavebs. zRvaris waSla miznobriobis 
Secvlas niSnavs, rac gamoricxulia: SeuZlebelia kanonmdebelma sakanonmdeblo re-
gulirebiT praqtikuli, funqciuri Tu miznobrivi arsis sistemuri gansxvavebuloba 
asaxos saTanado ekonomikuri pirobebis gareSe. erTi normatiuli aqtiT regulireba, 
Tavis mxriv, maTi Sinaarsisa da daniSnulebis gamijvnis uvargisi kriteriumia. amas-
Tan, praqtikuli kuTxiT, maT Soris marTlac rom pirobiTi zRvaria. magram amas am-
xsnel-damazustebeli faqtorebic aqvs. kerZod, Tu davuSvebT, rom pirovnuli niSni-
sa da kapitalis gaerTianebis Sedegad Seqmnili sazogadoebis erTianobis kriteriumi 
maT saerTo mizanze — mogebis miReba — gadis, maSin am ori tipis sazogadoebas Soris 
Sinaarsisa da daniSnulebis gansxvaveba aRar iqneba. magram Tu moxdeba maTi Camoyali-
bebis ganmsazRvreli faqtorebis ganxilva, romelic gagrZeldeba maTi funqcionire-
bis mimoxilviT da dasruldeba kapitalis bazarze korporaciuli Tu samoqalaqosa-
marTlebrivi qmedebebis ganxorcielebis analiziT, gamoikveTeba amxanagur da kapita-
lur sazogadoebaTa dogmatur-Teoriuli gamijvnis praqtikuli suraTi: gansxvaveba 
safondo birJis WrilSi funqciuri datvirTvis saSualebiT. Sedegad, aRniSnuli sa-
kiTxis gadaWris ramdenime Tezisis Camoyalibeba SeiZleba: 
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1. mewarme subieqtTa normatiulad regulirebuli samarTlebrivi safuZveli 

unda Seicvalos maT Soris dRes arsebuli pirobiTi zRvaris gaqrobisTvis. misi miR-
weva SesaZlebelia amxanagur da kapitalur sazogadoebaTa mimarT sakanonmdeblo re-
gulirebis midgomis SecvliT. Tanamedrove sakorporacio samarTali am ori tipis sa-
zogadoebaTa calke normatiul aqtebSi mowesrigebul samarTlebriv regulirebas 
Seicavs, rac Sinaarsobriv da funqciur safuZvlebze maT praqtikul daniSnulebas na-
Telyofs. Sesabamisad, isini sxvadasxva aqtSi unda iqnen daregulirebuli.  

2. amxanaguri sazogadoebisTvis iuridiuli statusis arseboba samoqalaqo ko-
deqsis mier iuridiuli piris ganmartebis xarvezss ar warmoadgens. es amxanaguri ti-
pis sazogadoebis `piradi~ qonebis arsebobis zemoaRniSnuli dasabuTebidan gamomdi-
nareobs. ukanaskneli elemeti amxanagur da kapitalur sazogadoebas Soris sxvaobas 
ki ar afermkrTalebs, aramed amxanagur sazogadoebaSi personaluri pasuxismgeblo-
bis kriteriumis SemotaniT  mis Sinaarss mkafiod usvams xazs. 

3. mewarme subieqtTa Soris damkvidrebuli xuTelementiani dogmaturi gamijvna 
praqtikuli gamovlinebis saSualebiT warmoaCens amxanagur da kapitalur sazogadoe-
baTa Soris samarTlebriv sxvaobas, romelic calke safuZvelia maTi funqciuri da, 
Sesabamisad, daniSnulebismieri sxvaobis dasadgenad. 

4. funqciuri-Sinaarsobrivi gansxvavebulobis saTanado samarTlebrivi  regu-
lirebiT warmoCena sxvadasxva normatiuli aqtSi samewarmeo saqmianobis wamomwyeb 
pirTa mier Sesaferi organizaciuli formis arCevanis gakeTebas Seuwyobs xels. 

5. saTanado organizaciuli formis arCeva jer kidev `pirobiTi~ mijnaa amxana-
gur da kapitalur sazogadoebaTa Soris ekonomikur-funqcionaluri sxvaobis warmo-
saCenad. maT daniSnulebas praqtikuli gamoyeneba gansazRvravs, romelsac ara marto 
kapitalis bazris, aramed qveynis ekonomikuri ganviTareba aqvs bazisad. gamarTul sa-
marTlebriv regulirebasTan erTad swored ekonomikuri mdgomareobis gajansaReba 
gaxdeba sxvadasxva saqmianobis specifikidan gamomdinare gansxvavebuli organizaci-
ul-samarTlebrivi formis swori arCevanis gakeTebis pirvelwyaro. Sedegad, maT So-
ris rogorc funqciuri, aseve Sinaarsobrivi da funqcionaluri diferenciacia kom-
pleqsur asaxvas samarTlebriv-ekonomikur WrilSi povebs, rac xSirad dasmul da 
orazrovan kiTxvebs — amxanagur da kapitalur sazogadoebaTa indiferentul regu-
lirebasa da daniSnulebis Sesaxeb `gaurkvevlobas~ — gascems argumentirebul pasuxs, 
romelsac realurad arsebuli da ara abstraqtulad navaraudevi samewarmeo saqmia-
nobis ganxorcielebis Sedegebi daedeba safuZvlad. swored amiT aRmoifxvreba mewar-
me subieqtTa mimarT arsebuli kanonmdeblis dualisturi damokidebuleba. mokled, 
qarTul sakorporaciosamarTlebriv sivrceSi mewarme subieqtTa dogmatur-Teori-
ul gamijvnasa da mewarmeTa Sesaxeb kanonis formisa da Sinaarsis xarvezis gamoswore-
bas normatiuli mijnis dadgena da ekonomikuri politikisa da garemos gajansaReba  
unda daedos safuZvlad. 

 



naTia CitaSvili
∗
 

 
 
 

Secvlili garemoebebiT warmoSobili 

Sesrulebis garTuleba da SeuZlebloba 

 
(germanuli da qarTuli samarTlis SedarebiTsamarTlebrivi analizi) 

 
I. Sesavali 

 
xelSekrulebis uzenaesobis principi — Pacta sunt servanda1 — yvela marTlwesrigis2 

fuZemdebluri danawesia, valdebulebiTi samarTlis kardinaluri principia,3 rome-
lic imperatiulad adgens saxelSekrulebo pirobebis Sesrulebis savaldebuloobas 
samoqalaqo brunvis stabilurobisa da saxelSekrulebo wonasworobis uzrunvelyo-
fisaTvis. valdebulebis Sesrulebis legitimuri saxelSekrulebo interesi, samar-
Tlebrivi dacvis TvalsazrisiT, gansakuTrebuli sikeTea nebismieri samarTlis sis-
temaSi. igi kerZo avtonomiis erT-erTi aspeqtia, xelSekrulebis Tavisuflebis prin-
cipis ganxorcielebis winapirobaa, romliTac saxelSekrulebo Tavisufleba imTa-

viTve pasuxismgeblobas ukavSirdeba.4  
xelSekrulebis urRvevobis principis SeuzRudavma gamoyenebam SesaZlebelia sa-

marTlianobis, gonivrulobisa da keTilsindisierebis principTa xelyofa ganapiro-

bos5 saxelSekrulebo urTierTobebSi Secvlili garemoebebis aRmocenebisas, rac samo-

                                                            
∗   Tsu-is iuridiuli fakultetis doqtoranti, samarTlis mowveuli leqtori. 
1  ix.: Surhone L.M., Timpledon M.T., Marseken S. F., Pacta Sunt Servanda: Brocard, Civil Law, Contract, 

Clause, Law, Good Faith, Peremptory Norm, Clausula Rebus Sic Stantibus, Betascript Publishers, 2010, 
yvelgan; Houtte H.V., Changed Circumstances and Pacta Sunt Servanda: Gaillard (ed.), Transnational 
Rules in International Commercial Arbitration (ICC Publ. Nr. 480, 4), Paris, 1993, yvelgan, <http://tldb. 
uni-koeln.de/TLDB.html>; Zimmermann R., The Law of Obligations, Roman Foundations of the Civilian 
Tradition, Oxford University Press, 1996, 576-581; Sharp M.P., Pacta Sunt Servanda, Columbia Law 
Review, Vol. 41, 1941, yvelgan, <http://heinonline.org/HOL/Page?handle=hein.journals/clr41&div=55&g 
sent=1&collection=journals>;   

2   kontinenturi samarTlis sabaziso princips — Pacta sunt servanda — saerTo samarTalSi 
Seesatyviseba Doctrine of Consideration. ix. Hyland R., Pacta sunt servanda, A Meditation, Virginia 
Journal of International Law, Vol. 34, 1994, <http://heinonline.org/HOL/Print?collection=journals&handle= 
hein.journals/vajint34&id=417>. 

3  kandelhardi r., realuri Sesruleba Tu zianis anazRaureba: saerTaSoriso konsensu-
si? saiubileo krebuli `sergo jorbenaZe — 70~, Tb., 1996, 103. 

4   Hondius E.H., Grigoleit H. Ch., Unexpected Circumstances in European Contract Law, Cambridge Univer-
sity  Press, New York, 2011, 4.  

5   Baranauskas E., Zapolskis P., The Effect of Change in Circumstances on the Performance of Contract,  
Mykolas Romeris University, 4(118), 2009, 198, <http://www.mruni.eu/lt/mokslo_darbai/jurisprudencija/ 
archyvas/dwn.php?id=226657>. 
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qalaqo brunvisaTvis damaxasiaTebeli Cveuli riski da Tanamdevi movlenaa. saxelSek-
rulebo urTierTobis dros mxareTa mier winaswar gansazRvruli garemoebebi SeiZleba 

ise Seicvalos, rom mniSvnelovani gavlena iqonios valdebulebis mboWav xasiaTze.6 

Secvlili garemoebebi, zogadad, forsmaJorisa (romanul samarTalSi — vis major) 
da Sesrulebis garTulebis (hardship) or fuZemdeblur, sabaziso koncefcias afuZ-

nebs7 Tanamdevi samarTlebrivi SedegebiT. kerZod, Sesrulebis garTuleba gulis-
xmobs obieqturad ganxorcielebadi valdebulebis Sesrulebis ukidures damZimebas, 
romelic obieqturad ar gamoricxavs Sesrulebis SesaZleblobas, rodesac upirvele-
si samarTlebrivi dacvis saSualeba Secvlili garemoebebisadmi xelSekrulebis misa-
dagebaa. forsmaJori  (Sesrulebis SeuZlebloba) ki gansxvavebuli samarTlebrivi wi-
napirobebiT fuZndeba, romelic Tanamdev Sedegad Sesrulebis valdebulebisagan gan-

Tavisuflebas moiazrebs.8  
naSromSi valdebulebis Sesrulebis garTuleba sapirispiro cnebasTan — Sesru-

lebis SeuZleblobasTan — urTierTkavSirSi iqneba ganxiluli, romlis safuZvelze 
gamoikveTeba am ori samarTlebrivi institutis Tanafardoba germaniisa da qarTuli 
kanonmdeblobis magaliTze.  

Sesrulebis garTuleba da SeuZlebloba mWidrod dakavSirebuli koncefciebia.9 
maTi  urTierTdamokidebulebis dadgena xSirad Zalian rTulia, miT umetes, rom Ses-
rulebis SeuZlebloba ar moicavs mxolod absoluturi, obieqturi SeuZleblobis 
SemTxvevebs. Sesabamisad, aucilebelia im gansxvavebis dadgena, romelic Sesrulebis 
SeuZleblobisa da garTulebis arsebobisas pasuxismgeblobis sazRvrebs mijnavs. 
mniSvnelovania, Tu ra samarTlebrivi winapirobebiT emijneba valdebulebis Sesru-
lebis garTuleba, rogorc Secvlili garemoebebisadmi xelSekrulebis misadagebis 
safuZveli, Sesrulebis SeuZleblobas, rogorc valdebulebis Sesrulebisagan ganTa-
visuflebis safuZvels; sad gadis zRvari Sesrulebis valdebulebisagan ganTavisuf-
lebasa da Secvlili garemoebebisadmi xelSekrulebis misadagebas Soris; garemoebaTa 

                                                            
6  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni III, valdebulebiTi samarTali, zogadi nawili, Tb., 2001, 399. 
7   Lando O., Salient Features of the Principles of European Contract Law: A Comparison with the UCC, Pace 

International Law Review, Vol. 13, Issue 2, 2001, 27, <http://digitalcommons.pace.edu/cgi/viewcontent.cgi? 
article=1214&context=pilr>; Horn N., Changes in Circumstances and the Revision of Contracts in some 
European Laws and International Law, in: Horn N., (ed.), Adaptation and Renegotiation of Contracts in 
International Trade  and Finance, Antwerp, Boston, London, Frankfurt a.M. 1985, 16, <http://www.trans-
lex.org/create_pdf.php?docid=113700>. 

8   Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 483, < http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

9  `unidroas~ (Institut International pour l’Unification du Droit, UNIDROIT. instituti daarsda 1926 
wels erTa ligis egidiT, kerZo samarTlis unifikaciis xelSewyobis mizniT.) saerTa-
Soriso savaWro xelSekrulebaTa principebis (UNIDROIT Principles of International Commer-
cial Contracts, in: Uniform Law Review, 2004) (SemdgomSi — `unidroas~ principebi) 6.2.2 muxlis 
me-6 oficialuri komentaridan vlindeba, rom es koncefciebi xSirad imdenad uax-
lovdeba erTmaneTs, rom dazaralebuli mxaris gadasawyvetia samarTlebrivi dacvis 
romel saSualebas gamoiyenebs.  
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rogori cvlilebis pirobebSi SeiZleba mxareebma gadaarCinon xelSekruleba (Secvli-
li garemoebebisadmi misi misadagebis gziT) da ra SemTxvevaSia gamarTlebuli saxel-
Sekrulebo boWvisgan movalis ganTavisufleba. 

winamdebare kvleva swored aRniSnuli koncefciebis analizs eTmoba dogmatur-
samarTlebriv da SedarebiTsamarTlebriv WrilSi. 

 
II. Sesrulebis garTulebisa da forsmaJoris  

analogi koncefciebi germanul da qarTul samarTalSi 
 

qarTul samarTalSi Secvlil garemoebebTan dakavSirebuli problematika ar 
aris mowesrigebuli forsmaJorisa da Sesrulebis garTulebis saxelwodebis mqone 
institutebiT. Tumca, kanonmdebloba arsobrivad msgavsi samarTlebrivi koncefcie-
bis regulirebas iTvaliswinebs dauZleveli Zalis, Sesrulebis arabraleuli SeuZ-
leblobisa da Secvlili garemoebebis saxelwodebiT.  

aseve germanul samarTalSic ar arsebobs forsmaJoris saxelwodebis Sesatyvisi 
koncefcia, Tumca germaniis samoqalaqo sjuldeba ganamtkicebs uzogades princips, 
romelic valdebulebis darRvevisaTvis saxelSekrulebo pasuxismgeblobas movalis 
braleulobas, sul mcire, gaufrTxleblobis arsebobas ukavSirebs, Tu mkacri pasu-

xismgebloba (garantia) ar aris SeTanxmebuli,10 an ar gamomdinareobs valdebulebis 

arsidan.11 Sesabamisad, germanuli samarTlis Tanaxmad, valdebulebis darRvevisaTvis 

pasuxismgebloba gamoiricxeba, rodesac dabrkoleba mxaris kontrolis miRmaa, ro-

melsac valdebulebis darRvevisadmi gaufrTxileblobac ki ar Seeracxeba.12 pasuxis-

mgeblobis aRniSnuli wesi forsmaJoris samarTlebriv Sedegebs Seesabameba. 
amrigad, marTalia, germanuli samarTali ar icnobs forsmaJoris koncefcias, 

magram identuri samarTlebrivi Sedegi sxva saxelwodebis institutiT miiRweva. ker-
Zod, Sesrulebis arabraleuli SeuZlebloba afuZnebs forsmaJoris samarTlebriv 
Sedegebs — Sesrulebis valdebulebisagan ganTavisuflebas zianis anazRaurebis 
moTxovnis uflebis gamoricxviT. 

rac Seexeba Sesrulebis garTulebis koncefcias, igi germanul samarTalSi eko-
nomikuri SeuZleblobis cnebaSia moazrebuli.  

zemoaRniSnulis gaTvaliswinebiT, naSromSi valdebulebis Sesrulebis ukidure-
si damZimebis koncefciis gamosaxatavad gamoyenebuli iqneba Sesrulebis garTulebis 
uzogadesi termini, xolo forsmaJori moxseniebuli iqneba germanuli da qarTuli ka-
nonmdeblobisaTvis kargad nacnobi, Sesrulebis SeuZleblobis saxelwodebiT. 

 

                                                            
10  Horn N., Kötz H., Leser H.G., German Private and Commercial Law: An Introduction, 1982, 93, 112. 
11  German Civil Code - Bürgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbrücken, 

2005, §276 I. 
12  Horn N., Kötz H., Leser H.G., German Private and Commercial Law: An Introduction, 1982, 93, 112. 
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III. Secvlili garemoebebis samarTlebrivi mniSvneloba da                                     
istoriuli genezisi 

 
Secvlil garemoebaTa pirobebSi saxelSekrulebo boWvis problema umniSvnelo-

vanesia rogorc iuridiuli abstrahirebis, ise praqtikuli TvalsazrisiT.  
Secvlili garemoebebis institutis kvlevis samarTlebrivi mniSvneloba mWid-

rod ukavSirdeba valdebulebis Sesrulebis sakiTxs, vinaidan `es axali garemoebani 
gavlenas axdenen valdebulebis Semdgom bed-iRbalsa da mxareTa pasuxismgeblobis 

farglebze~.13 Tanamedrove msoflios yvela samarTlebriv sistemaSi valdebulebis 
Sesruleba, miuxedavad valdebulebis warmoSobis safuZvlisa, valdebulebiTi samar-

Tlis erT-erTi umniSvnelovanesi institutia.14 
Sesruleba valdebulebiTsamarTlebrivi urTierTobis fundamenturi elemen-

tia, romelsac emsaxureba mxareTa urTierTsanacvlo ufleba-movaleobebis ganxor-
cieleba. valdebulebis Sesrulebis fuZemdeblur mniSvnelobaze isic metyvelebs, 

rom valdebulebiTi samarTali saqarTvelos samoqalaqo kodeqsSi15 (SemdgomSi — ssk) 
Semdegi sityvebiT iwyeba: valdebulebis ZaliT kreditori uflebamosilia mosTxo-
vos movales raime moqmedebis Sesruleba. Sesruleba `valdebulebiTi urTierTobis 

sagans~16 warmoadgens. Secvlili garemoebebis mWidro kavSiri valdebulebis Sesru-
lebasTan, rogorc  centraluri mniSvnelobis institutTan, amaRlebs sakiTxis mec-
nierul Rirebulebas da zrdis kvlevis interess. 

Secvlili garemoebebis mniSvneloba aRiarebul iqna jer kidev kanonikuri samar-
Tlis iuristebis mier, romlebic pirobis darRvevas, gauTvaliswinebeli Secvlili 

garemoebebis warmoSobis SemTxvevaSi, ar miiCnevdnen marTlsawinaaRmdegod.17 Secvli-
li garemoebebis doqtrina axsnil iqna aristoteles Tanasworuflebianobis Teori-
iT, romlis Tanaxmad, kanonis miRebis Semdeg SeiZleboda aRmocenebuliyo garemoebe-
bi, romelTa arsebobis pirobebSi kanonmdebeli, Tanasworuflebianobis Tvalsazri-

siT, aragonivrulad miiCnevda kanonis ganuxrel dacvas.18 Secvlili garemoebebis 
doqtrinam asaxva pova aseve Toma akvinelis, sqolastikosebis, bunebiTi samarTlis 
iuristebis SromebSic. 

miuxedavad imisa, rom xelSekrulebis uzenaesobis principi samarTlebrivi sta-
bilurobis SenarCunebis garantiaa, praqtikam daadastura, rom xSir SemTxvevaSi mis 

                                                            
13  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni III, valdebulebiTi samarTali, zogadi nawili, Tb., 2001, 399. 
14  ZlieriSvilis z., valdebulebis Sesruleba, Tb., 2006, 12. 
15  saqarTvelos parlamentis uwyebani, sakanonmdeblo damateba, 24 ivlisi, 1997, 31. 
16  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni III, valdebulebiTi samarTali, zogadi nawili, Tb., 2001, 28. 
17  Gratian, Decretum, C.22, q.2, c.14, miTiTebulia: Gordley J., Foundations of Private Law: Property, 

Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 347. 
18  Aquinas T., Summa Theologiae II-II, q, 88a.10; q.89, a.9, miTiTebulia: Gordley J., Foundations of Private 

Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 347-348. 
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SeuzRudav gamoyenebas SeiZleba sapirispiro Sedegebi mohyves.19 Pacta sunt servanda, 
marTalia, valdebulebiTi samarTlis fuZemdeblur principad iTvleba, magram mova-
lis iZuleba, yovelgvari Secvlili garemoebebis miuxedavad, valdebulebis Sesru-
lebaze, aragonivruli da fataluri iqneboda saerTaSoriso savaWro brunvisaTvis, 

xolo kontraqti, rogorc samarTlebrivi garigeba, azrs dakargavda.20  
globalizaciis kvaldakval, garTulebuli samoqalaqo brunvis pirobebSi, xel-

Sekrulebis uzenaesobis principi didi gamowvevis winaSe aRmoCnda. saxelSekrulebo 
urTierTobebSi warmoSobili Secvlili garemoebebis samarTlebrivi problemis ga-
dasawyvetad iuridiul doqtrinaSi mniSvnelovani adgili daimkvidra kanonikuri sa-

marTlidan momdinare clausula rebus sic standibus21  moZRvrebam,22 rogorc pacta sunt servan-
da principis saxecvlilebam23 da gamonaklisma,24 romelic xelSekrulebis mboWav bu-

nebas aRiarebs mxolod ucvlel garemoebaTa pirobebSi.25  

 istoriulad clausula rebus sic standibus moZRvreba aisaxa me-18 saukunis kerZo sa-
marTlis kodifikaciebSi, Tumca mogvianebiT gakritikebul iqna misi bundovanebis ga-
mo. me-18 saukunis dasasrulsa da me-19 saukunis dasawyisSi, rodesac aRorZinda kla-
sikuri saxelSekrulebo moZRvreba da xelSekrulebis Tavisuflebam, ekonomikurma 

liberalizma da kanonis sicxadem uzenaesoba moipova, clausula rebus sic standibus doqtri-

na daviwyebas mieca.26  

                                                            
19  Liu Ch., Changed Contract Circumstances, 2nd edition, 2005, <http://www.cisg.law.pace.edu/cisg/biblio/ 

liu5.html>. 
20  Lindström N., Changed Circumstances and Hardship in the International Sale of Goods, Nordic Journal of 

Commercial Law, Issue 1, No.1, 2006, 2, <http://www.njcl.fi/1_2006/commentary1.pdf>.    
21  dawvrilebiT ix. Pichonnaz P., From Clausula Rebus Sic Stantibus to Hardship: Aspects of the Evo-

lution of the Judge's Role, A Journal of Legal History, Vol. 17, Issue 1, 2011, 125-143, <http://www.sabinet. 
co.za/abstracts/funda/funda_v17_n1_a6.html>; Gordley J., Impossibility and Changed and Unforeseen 
Circumstances, American Journal of Comparative Law, 2004, 513-530, <http://www.cisg.law. pace.edu/ 
cisg/biblio/gordley1.html>.  

22  es principi jer kidev adreuli Sua saukuneebis glosatorebisaTvis iyo cnobili. mas 
misdevdnen grociusi da pufendorfi. igi ganmtkicebulia aseve 1756 wlis maq-
similianes kodeqsSi da prusiis 1794 wlis saerobo kodeqsebSi. ix. cvaigerti k., kotci 
h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, tomi II, Tb., 
2001, 210. 

23  Lando O., Salient Features of the Principles of European Contract Law: A Comparison with the UCC, Pace 
International Law Review, Vol. 13, Issue 2, 2001, 27, <http://digitalcommons.pace.edu/cgi/ viewcontent. 
cgi?article=1214&context=pilr>. 

24  Liu Ch., Changed Contract Circumstances, 2nd edition, 2005, 30, <http://www.cisg.law.pace.edu/ cisg/ bib-
lio/liu5.html>.  

25  Baranauskas E., Zapolskis P., The Effect of Change in Circumstances on the Performance of Contract, 
Mykolas Romeris University, 4(118), 2009, 198, <http://www.mruni.eu/lt/mokslo_darbai/jurisprudencija/ 
archyvas/dwn.php?id=226657>; Zimmermann  R.,  Roman Law, Contemporary Law, European Law, The 
Civilian Tradition Today, Oxford University Press, 2001, 80. 

26  Liu Ch., Remedies for Non-performance - Perspectives from CISG, UNIDROIT Principles and PECL, 2003, 
296, <http://www.jus.uio.no/sisu/remedies_for_non_performance_perspectives_from_cisg_upicc_and_pecl. 
chengwei_liu/portrait.letter.pdf>. 
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amrigad, me-19 saukunis liberalizmma, romelmac absoluturi prioriteti mianiWa 

kerZo avtonomiasa da xelSekrulebis sityvasityviT Sinaarss, uaryo es koncefcia, an 

mniSvnelovnad Seamcira misi gavlena kontinenturi samarTlis qveynebze. pozicia, rom-

lis Tanaxmad, xelSekrulebaSi gamoxatuli mxareTa Tavisufali neba afuZnebs kontra-

hentTa samarTals, romelic ar SeiZleba Secvlil iqnes sasamarTlos mier, saxelSekru-

lebo samarTlis wamyvan principad iqca.27  

mogvianebiT, saxelSekrulebo samarTalSi keTilsindisierebisa da samarTlianobis 

ideaTa gavleniT uaryofil iqna absoluturi valdebulebis doqtrina da samarTlebriv-

ma sistemebma Sesrulebis SeuZlebloba pasuxismgeblobisgan ganTavisuflebis safuZ-

vlad aamoqmedes.28  

 

IV. Sesrulebis garTulebisa da SeuZleblobis reglamentacia                          
germaniis samoqalaqo kodeqsSi 

 
`nebismieri samarTlebrivi sistema angariSs uwevs Secvlil garemoebebs valdebu-

lebis Semdgomi Sesrulebis sakiTxis gadaWrisas~.29 TiToeuli samarTlebrivi sivrce sa-

kiTxis ama Tu im modifikaciebiT mowesrigebisas xSirad konceptualurad gansxvavebul 

midgomas avlens. am mxriv gamorCeuli da saintereso regulirebiT xasiaTdeba germanuli 
samarTali, romelmac zegavlena moaxdina aseve saerTo samarTlis institutebis formi-

rebaze.30  

germanuli samarTlis mimarT kvlevis interesi aseve ganpirobebulia im faqtiT, rom 
germanuli doqtrina, XIX saukunidan mokidebuli dReis CaTvliT, imdenad srulyofili 

aRmoCnda, rom igi Teoriuli wyaro gaxda ara marto Tavad germanuli kanonmdeblobisaT-

vis, aramed sxva xalxebisaTvisac da maT Soris qarTvelebisaTvis. am doqtrinisaTvis da-

maxasiaTebeli abstraqtuli azrovnebis stili kargad moergo qarTul cnobierebas.31  

                                                            
27  Horn N., Changes in Circumstances and the Revision of Contracts in Some European Laws and International 

Law,  in: Horn N. (ed.), Adaptation and Renegotiation of Contracts in International Trade  and Finance, 
Antwerp, Boston, London, Frankfurt a.M. 1985, 17, <http://www.trans-lex.org/create_pdf.php? docid= 
113700>. 

28  Liu Ch., Remedies for Non-performance - Perspectives from CISG, UNIDROIT Principles and PECL, 2003, 
296, <http://www.jus.uio.no/sisu/remedies_for_non_performance_perspectives_from_cisg_upicc_ and_pecl. 
chengwei_liu/portrait.letter.pdf>. 

29  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo 
kodeqsis komentari, wigni III, valdebulebiTi samarTali, zogadi nawili, Tb., 2001, 399. 

30  Riesenfeld S., The Impact of German Legal Ideas and Institutions on Legal Thought and Institutions in the 
United States in the Reception of Continental Ideas in the Common Law World, (Reimann M., ed., 1993), 
1820-1920, 89, 95-96 . 

31   surgulaZe iv., xelisufleba da samarTali, germanulidan Targmna da Sesavali werili 
daurTo o. gamyreliZem,  Tb., 2002, miTiTebulia: zoiZe b., qarTuli samoqalaqo kodeq-
sis Seqmnis istoriidan, Jurn. `qarTuli samarTlis mimoxilva~, 6/2003-1, 90. 
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amasTan, ssk pandeqturi samarTlis sistemas Seesatyviseba32 da calkeuli samar-
Tlis institutis mowesrigebisas ZiriTadad orientirebulia germaniis samoqalaqo 
kodeqsze33 (SemdgomSi — gsk34). 

 
1. hiperinflacia germaniaSi da ortmanis  

Teoriis aRmoceneba 
 

xelSekrulebis uzenaesobis principis gavleniT, germaniis samoqalaqo sjulde-

baSi clausula rebus sic standibus doqtrinam ver pova asaxva.35 zogadgermanuli saerTo sa-
marTlis mecnierebis warmomadgenlebma uari Tqves aRniSnul principze, CaTvales igi 
gaurkvevlad da miiCnevdnen, rom es principi xels uSlis samarTlebrivi stabiluro-

bis SenarCunebas.36  
miuxedavad aRniSnulisa, germanulma samarTalma gverdi ver auara Secvlili ga-

remoebebis sakanonmdeblo mowesrigebas, risi aucileblobac cxadyo I msoflio om-

ma,37 romelsac germaniaSi gamanadgurebeli ekonomikuri Sedegebi mohyva:38 vaimaris 

respublikam hiperinflacia ganicada,39 omamdel periodTan SedarebiT fasebi mkveT-
rad gaizarda, ramac grZelvadiani xelSekrulebebis Sesruleba movaleebisTvis eko-

nomikurad damRupveli gaxada.40 inflaciam ganapiroba ukiduresi Seusabamoba miwo-

debasa da gadaxdas, e.i. momsaxurebasa da anazRaurebas Soris.41 

                                                            
32   Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 82. 
33   CaCava s., myidvelis meoradi uflebebis SedarebiTsamarTlebrivi analizi, `qarTuli 

samarTlis mimoxilva~, specialuri gamocema, 2004, 35. 
34   German Civil Code - Bürgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbrücken, 

2005. 
35  Hondius E.H., Grigoleit H.Ch., Unexpected Circumstances in European Contract Law, Cambridge 

University Press, New York, 2011, 62; Schlechtriem P., The German Act to Modernize the Law of 
Obligations in the Context of Common Principles and Structures of the Law of Obligations in Europe, 
Oxford U Comparative L Forum 2, 2002, <http://ouclf.iuscomp.org/articles/schlechtriem2.shtml#fn1sym>. 

36  cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis 
sferoSi, tomi II, Tb., 2001, 210. 

37   Backhaus R., The Limits of the Duty to Perform in the Principles of European Contract Law, Vol. 8.1, 
2004,  <http://www.ejcl.org/81/art81-2.txt>. 

38  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 491, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

39   Renner Sh., Inflation and the Enforcement of contracts, Edward Elgar Publishing, Cheltenham, 1999, 
yvelgan; Holtfrerich C.L., The German Inflation 1914-1923, Berlin: Gruyter W.D., 1986, yvelgan; 
Ringer F.K., The German Inflation of 1923, New York, Oxford University Press, 1969, yvelgan; Laursen 
K., Pederson J., The German Inflation 1918-1923, Amsterdam, North Holland Pub. Co., 1964, yvelgan. 

40  Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-
performance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 79. 

41  Säcker F.J., The Transition from German to European Civil law – Effective Competition, Fairness and 
Reasonableness and Consumer Protection as New Principles of a Modern Social Civil Law in Europe, 3, 
<http://web.fu-berlin.de/iww/downloads/china/peking_09_03_the_transition.pdf>. 
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1919 wels qarxnis ramdenime mesakuTrem gayida kuTvnili wili. sakuTrebis gada-
cema moxda 1920 wlis 1 ianvars Sesyidvis fasis naxevris sanacvlod. darCenili Tanxis 
gadaxda unda momxdariyo 1921 wlis pirvel TveebSi. 1920 wlis dasawyisSi valutis 
msyidvelobiTi unarianoba 80%-iT Semcirda. movalis mier gadasaxdeli Tanxa mniSvne-
lovnad aRar Seesabameboda kreditoris mier ganxorcielebul Sesrulebas. Tumca, 
myidveli moiTxovda xelSekrulebis Sesatyvis Sesrulebas Tavdapirveli, gaufasure-

bamde arsebuli pirobebiT.42 
valutis gaufasurebis Sedegebis gasaneitraleblad germaniis umaRlesma sasa-

marTlom (the Reichsgericht — RG) Sesrulebis SeuZleblobis doqtrinas mimarTa. kerZod, 
man SeimuSava praqtikuli SeuZleblobis koncefcia, romelic fuZndeba  dabrkolebis 
warmoSobiT da aragonivrulad did xarjebs iTvaliwinebs valdebulebis Sesasruleb-

lad.43  
sasamarTlom absoluturi SeuZleblobis mimarT dadgenili Sesrulebis valde-

bulebisgan ganTavisuflebis wesi aamoqmeda fardobiTi SeuZleblobis mimarT, saxel-
Sekrulebo boWvisgan ganTavisuflebis safuZvlad miuTiTa Sesrulebis SeuZleblo-
bis maregulirebeli gsk-is 275 I paragrafi. amiT Sesrulebis SeuZleblobis koncef-
cia valdebulebis Sesrulebis ukiduresi garTulebis SemTxvevazec gaavrcela.  

amrigad, reformamdel kanonmdeblobaSi Sesrulebis absoluturi SeuZleblobis 
momwesrigebeli norma vrceldeboda ukiduresi garTulebis SemTxvevaze, miuxedavad 

imisa, saxeze iyo absoluturi Tu praqtikuli SeuZlebloba.44 
Tumca, mosamarTleebs gauZneldaT am bundovani da arazusti kriteriumis safuZ-

velze, absoluturi SeuZleblobis momwesrigebeli normebis gamoyenebiT, gadaewyvi-

taT fardobiTi SeuZleblobis problema.45 magaliTad, larencma fardobiTi SeuZ-
leblobis problemis mosagvareblad gsk-is 275-e paragrafis nacvlad keTilsindisie-

rebis principis (gsk-is §242) gamoyeneba miiCnia mizanSewonilad.46  
arsebuli socialur-politikuri viTarebis gaTvaliswinebiT, germanelma mecnie-

rebma mravali Teoria ganaviTares. magaliTad, vindSaidma SeimuSava `saxelSekrulebo 

                                                            
42  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 

International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 491, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

43  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 487-488, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=115404>.  

44  Zimmermann R., Breach of Contract and Remedies under the New German Law of Obligations, Saggi, 
Conferenze e Seminari 48, Roma, 2002, 15, <http://www.cisg.law.pace.edu/cisg/biblio/zimmerman.html>. 

45   Enneccerus L., Lehmann H., Derecho de Obligaciones, 241, 1966, miTiTebulia: Oliveira N.M.P., The 
German Act to Modernize the Law of Obligations as a Model for the Europeanization of Contract Law? The 
New Rules Regarding Impossibility of Performance from the Perspective of a Portuguese Lawyer, Electronic 
Journal of Comparative Law, Vol. 11.4, December 2007, 2, <http://www.ejcl.org/114/art114-2.pdf >.    

46  Larenz K., Lehrbuch des Schuldrechts. Allgemeiner Teil, 14th. ed., 1989, supra note 2, at 320, miTiTebulia: 
Oliveira N.M.P., The German Act to Modernize the Law of Obligations as a Model for the Europeanization of 
Contract Law? The New Rules Regarding Impossibility of Performance from the Perspective of a Portuguese 
Lawyer, Electronic Journal of Comparative Law, Vol. 11.4, December 2007, 2, <http://www.ejcl.org/114/art114-
2.pdf >.    
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prezumfciis~ Teoria (Lehre von der Voraussetzung), romelic gakritikebul iqna imis sa-
fuZvelze, rom calmxrivi motivebi ar SeiZleba pirobebad iqnes ganxiluli manam, sa-
nam xelSekrulebaSi ar iqneba isini gaTvaliswinebuli.47  

arsebul doqtrinaTa Soris yvelaze misaRebi ortmanis (Oertmann) mier SeTavaze-

buli garigebis safuZvlis rRvevis Teoria (Wegfall der Geschäftsgrundlage)48 aRmoCnda. 
xsenebuli doqtrinis gamoyenebis winapirobaa im saxelSekrulebo garemoebaTa arse-
biTi cvlilebis arseboba, romlebsac umTavresad daemyara mxareTa SeTanxmeba da 
axal pirobebSi aragonivrulia movalisagan valdebulebis Tavdapirveli saxiT Ses-
rulebis moTxovna. xelSekrulebis fundamentur pirobebad ganisazRvreba mxareTa 
mier xelSekrulebis dadebis etapze mtkicebulebad miCneuli faqtebi, warmodgenebi, 
romlebic mxareTa saxelSekrulebo miznis safuZvels qmnian.49 

Sesabamisad, sasamarTlom 1922 wels Sesrulebis SeuZleblobis momwesrigebeli 
normebis Sefardeba Sesrulebis ukiduresi garTulebis SemTxvevebisaTvis usafuZ-
vlod miiCnia.50 sasamarTlo, gsk-Si Sesabamisi debulebis ararsebobis gamo, pirvelad 
daeyrdno ekonomikuri SeuZleblobis koncefcias51 da zemoxsenebul saqmeze 1923 
wlis gadawyvetilebaSi saxelSekrulebo garemoebebis arsebiTi cvlilebis princi-

piT ixelmZRvanela, romelic daafuZna ortmanis (Oertmann) mier 1921 wels ganviTare-

bul garigebis safuZvlis (Geschäftsgrundlage) Sesaxeb doqtrinasa52 da gsk-is 242-e pa-
ragrafiT ganmtkicebul keTilsindisierebis princips.53 saukuneebis ganmavlobaSi 
`keTilsindisierebis daTqmaze~ dayrdnobiT kerZo samarTlis araerTi instituti Ca-
moyalibda da ganviTarda.54 keTilsindisierebis principi miiCneva aseve germanuli 

doqtrinis — Geschäftsgrundlage — safuZvlad.55 

                                                            
47  cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis 

sferoSi, tomi II, Tb., 2001, 211. 
48  vindSaidis Teoriisagan gansxvavebiT, ortmanis Teoriis Tanaxmad, samomavlo movle-

naTa ganviTarebis Sesaxeb warmodgenebi unda ekuTvnodes ara mxolod erT-erT mxares, 
aramed gaziarebuli unda iyos orive mxaris mier. ix. cvaigerti k., kotci h., SedarebiTi 
samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, tomi II, Tb., 2001, 213. 

49   Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 488, <http://papers.ssrn.com/sol3/papers.cfm?abstract_ id=1154004>. 

50  iqve. 
51  iqve, 491. 
52  Effect of Inflation in Zimmermann R., Whittaker S. (eds.), Good Faith in European Contract Law, Cambridge 

University Press, Cambridge, 2000, 557-558.  
53  RG 03.02.1922, RGZ 103, 328; 27.06.1922, RGZ 104, 394-402, ix. Tallon D. wignSi: Beale H., Kötz H., 

Hartkamp A., Tallon D.(eds.), Cases Matrerials and Text on Contract Law, Hart Publishing, Oxford and 
Portland, Oregon, 2002,  631-633; RG 03.02.1922, RGZ 103, 328, ix.  Lipstein K. wignSi: Markesinis S.B., 
Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2nd ed., Hart Publishing, 
Oxford and Portland, Oregon, 2006, 797-798; 15.12.1941, RGZ 168, 121, 126; Musy A.M., The Good Faith 
Principle in Contract Law and the Pre-contractual Duty to Disclose: Comparative Analysis of New 
Differences in Legal Cultures, December 2000, 5, <http://www.icer.it/docs/wp2000/Musy192000.pdf>. 

54  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 84. 
55  Oliveira N.M.P., The German Act to Modernize the Law of Obligations as a Model for the Europeanization 

of Contract Law? The New Rules Regarding Impossibility of Performance from the Perspective of a 
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sasamarTlom valutis gaufasureba saxelSekrulebo garemoebaTa winaswar gauTva-
liswinebel da fundamentur cvlilebad miiCnia im SemTxvevaSi, Tu saxelSekrulebo fasi 
da SesrulebaTa ekvivalenturoba arsebiT pirobad aris navaraudebi an gansazRvruli 
mxareTa mier. Secvlili garemoebebisadmi xelSekrulebis misadageba moiTxovs saxelSek-
rulebo fasis arsebiT da ara Cveulebriv cvlilebas, romelic samoqalaqo brunvis Tana-
mdevi movlenaa. am ukanasknel SemTxvevaSi movales ekisreba inflaciis riski. 

amrigad, sasamarTlom Seqmna precedenti Secvlili garemoebebisadmi xelSekru-
lebis misadagebisa da xelSekrulebis Sewyveta mxolod iseTi SemTxvevebisaTvis gan-
sazRvra, rodesac aragonivruli da gaumarTlebelia mxareTagan xelSekrulebis Se-
narCunebis moTxovna.56  

1923 wlidan germaniaSi doqtrina garigebis safuZvlis rRvevis Sesaxeb sul ufro 
xSirad gamoiyeneboda Sesrulebis ganuxorcieleblobis dros xelSekrulebis mboWa-
vi Zalis sakiTxis gadasawyvetad. rodesac winaswar gauTvaliswinebeli garemoebebi 
mxareebis interesTa balanssa da saxelSekrulebo wonasworobas  mniSvnelovnad ar-
Rvevda, maSin mosamarTleebi, aRniSnul doqtrinaze dayrdnobiT, xelSekrulebis 
Sewyvetas an Secvlili garemoebebisadmi mis misadagebas mimarTavdnen. 

amrigad, precedentuli samarTalSemoqmedebis nimuSi — xelSekrulebis safuZvlis 
rRvevis koncefcia — sasamarTlom ganaviTara da amiT moamzada safuZveli sakanonmdeb-
lo reformisaTvis, romelic dawvrilebiT momdevno TavebSi iqneba ganxiluli.   

 
 2. valdebulebiTi samarTlis reforma da konceptualuri  

srulyofis Sedegebi 
 

2.1 reformis ZiriTadi mimarTulebebi 
 

germaniaSi 2002 wels ganxorcielebuli valdebulebiTi samarTlis reforma ger-
manuli kodifikaciis miRebis dRidan (1900 wlis pirveli ianvari) kodeqsis yvelaze 
fundamentur reformad iTvleba.57  

1992 wels germaniis iusticiis saministros mier 1984 wels Seqmnilma samarTlis 
reformis komisiam gamoaqveyna winadadebebi saxelSekrulebo samarTlis reformire-
bis Sesaxeb. aRniSuli rekomendaciebi mniSvnelovnad efuZneboda saqonlis saerTaSo-
riso nasyidobis xelSekrulebaTa Sesaxeb gaerTianebuli erebis organizaciis 1980 

wlis 11 aprilis konvencias58 (SemdgomSi — nasyidobis konvencia) da `unidroas~ saxel-
Sekrulebo principebis proeqts. reforma dasrulda 2001 wlis 26 noembers valdebu-

                                                                                                                                                                                          
Portuguese Lawyer, Electronic Journal of Comparative Law, Vol. 11.4, December 2007, 2, <http://www.ejcl.org/ 
114/art114-2.pdf >. 

56   Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of Pri-
vate Law, Vol. 15, No. 4, 2007, 492, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

57  Zimmermann R., Breach of Contract and Remedies Under the New German Law of Obligations, Saggi, 
Conferenze e Seminari 48, Roma, 2002, 1, <http://www.cisg.law.pace.edu/cisg/biblio/zimmerman.html>. 

58  Schlechtriem P., Uniform Sales Law-The UN-Convention on Contracts for the International Sale of Goods, 
<www.law.pace.edu/cisg/text/treaty>. 
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lebiTi samarTlis modernizebis Sesaxeb kanonis59 miRebiT, romelic ZalaSi 2002 wlis 

pirvel ianvars, gsk-is miRebidan 102-e wels, Sevida.60 

reformam61 mniSvnelovani samarTlebrivi problemebis regulireba moicva: sa-
fuZvliani cvlilebebi ganxorcielda evrokavSiris direqtivebis implementaciis 
kuTxiT, xandazmulobis vadebisa da momxmarebelTa  uflebebis dacvis sferoSi. axle-
burad mowesrigda valdebulebis darRvevis, nasyidobis xelSekrulebasa da samuSaos 

SesrulebasTan dakavSirebuli sakiTxebi.62  
Tumca, reforma ar iyo mxolod evrokavSiris samarTlis moTxovnebiT ganpirobe-

buli, man moawesriga Sesrulebis garTulebisa da SeuZleblobis problemebic.63 vina-
idan kanonmdeblis erT-erT mizani iyo sasamarTlos mier kodeqsisagan damoukideb-

lad ganviTarebuli samarTlebrivi institutebis kodifikaciaSi asaxva,64 aRniSnuli 

reformis safuZvelze gsk-Si mowesrigda damxmare valdebulebebis koncefcia,65 wina-

saxelSekrulebo urTierTobidan gamomdinare valdebulebis sakiTxi,66 mesame pirTa 

ufleba-movaleobebi.67 aseve reformis safuZvelze zianis anazRaurebis moTxovnis 

                                                            
59  Gesetz zur Modernisierung des Sculdrechts, Vom 26.11.2001, verkündet in Jahrgang 2001 Nr. 61 vom 

29.11.2001, <http://www.rechtliches.de/info_Gesetz_zur_Modernisierung_des_Schuldrechts.html>. 
60  reformis Sesaxeb ix. Zimmermann R., Breach of Contract and Remedies under the New German Law of 

Obligations, 2002, 1-5, <http://www.cisg.law.pace.edu/cisg/biblio/zimmerman.html>. 
61  aRniSnul sakiTxTan dakavSirebiT ix.: Markesinis S.B., Unberath H., Johnston A., The German Law 

of Contract – A Comparative Treatise, 2nd ed., Hart Publishing, Oxford and Portland, Oregon, 2006, 382-
392; Vogenauer S., Weatherill S. (eds.), Zimmermann  R., Contract Law Reform: The German Experience, 
Hart Publishing, Oxford, 2006, 71-87, miTiTebulia: Vogenauer S., Weatherill S. (eds.), The Har-
monisation of European Contract Law: Implications for European Private Laws, Business and Legal Practice 
(Studies of the Oxford Institute of European and Comparative Law), Hart Publishing, Oxford, 2006;  
Zimmerman R., The New German Law of Obligations: Historical and Comparative Perspectives, Oxford 
University Press, 2005, 30, <http://fds.oup.com/www.oup.co.uk/pdf/0-19-929137-3.pdf>; Löwisch M., New 
Law of Obligations in Germany, Ritsumeikan Law Review, No. 20, 2003, <http://www.ritsumei.ac.ip/acd/cg/ 
law/lex/rlr20/Manfred141.pdf>; Schulte-Nölke H., The New German Law of Obligations: an Introduction, 
<http://www.murallivre.net/Archives/Law%20of%20Obligations.pdf>. 

62  Löwisch M., New Law of Obligations in Germany, Ritsumeikan Law Review, No. 20, 2003, 141, 
<http://www.ritsumei.ac.jp/acd/cg/law/lex/rlr20/Manfred141.pdf>.  

63  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 486, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

64  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2
nd 

ed., 
Hart Publishing, Oxford and Portland, Oregon, 2006, 383.  

65  Reimann M., The Good, the Bad, and the Ugly: The Reform of the German Law of Obligations, Tulane Law 
Review, Vol. 83, 2009, 888, <http://heinonline.org/HOL/Page?handle=hein.journals/tulr83&div=  
33&g_sent=1&collection=journals>. 

66  Reimann M., The Good, the Bad, and the Ugly: The Reform of the German Law of Obligations, Tulane Law 
Review, Vol. 83, 2009, 889, <http://heinonline.org/HOL/Page?handle=hein.journals/tulr83&div=33&g_sent= 
1&collection=journals>. 

67  iqve, 890. 
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uflebam sruli transformacia ganicada.68 valdebulebis darRvevis Semdgom aRmo-
cenebuli samarTlebrivi dacvis saSualebebs Soris erTianobis uzrunvelyofis miz-
niT, zianis anazRaurebis moTxovnis uflebis gamoyenebis winapirobebi, erTi mniSvne-
lovani gamonaklisis — bralis — garda, SesabamisobaSi iqna moyvanili xelSekruleba-

ze uaris Tqmisa da fasis Semcirebis meoradi moTxovnis uflebebis winapirobebTan.69 
reformamde arsebuli fragmentuli mowesrigebisagan gansxvavebiT, moqmedi re-

gulirebis sistema gacilebiT zusti da moqnilia, kanonmdeblis mizani ramdenime mux-
lis kombinaciiT miiRweva.  

reformis erT-erTi didi monapovari iyo `garigebis safuZvlis rRvevis~ doqtri-

na, romelic kanonmdebelma gsk-is 313-e paragrafSi daamkvidra.70 
   

  

2.2 `garigebis safuZvlis rRvevis~ (Störung der Geschäftsgrundlage) 
doqtrinis sakanonmdeblo reglamentacia 

2.2.1 Sesrulebis garTulebis samarTlebrivi Sinaarsi 

 
sasamarTlo wiaRSi ganviTarebuli ortmanis Teoria kodificirebul iqna germa-

niis valdebulebiTi samarTlis reformis Semdgom da modernizebis aqtiT ganmtkice-

bul gsk-is axal, 313-e paragrafSi71 aisaxa saxelwodebiT `garigebis safuZvlis rRve-

va~ (Störung der Geschäftsgrundlage) (“interference with the basis of the transaction“).72 aRniSnuli 
doqtrina Sesrulebis garTulebis uzogadesi koncefciis germanuli Sesatyvisia.  

axali normatiuli debulebiT ganmtkicebuli koncefcia gulisxmobs xelSekru-
lebis dadebis Semdeg aRmocenebul cvlilebas xelSekrulebis obieqtur safuZvleb-
Si, valdebulebis Sesrulebis ukidures garTulebas, romelic iwvevs saxelSekrule-
bo valdebulebebis Tanafardobis, ekvivalenturobisa da saxelSekrulebo wonaswo-
robis rRvevas. cvlileba imdenad arsebiTi unda iyos, rom misi winaswar gaTvaliswi-
nebis SemTxvevaSi mxareebi xelSekrulebas ar dadebdnen, an gaaformebdnen mas sruli-
ad gansxvavebuli SinaarsiT.  

                                                            
68  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2

nd 
ed., 

Hart Publishing, Oxford and Portland, Oregon, 2006, 438. 
69  iqve. 
70  Reimann M., The Good, the Bad, and the Ugly: The Reform of the German Law of Obligations, Tulane Law 

Review, Vol. 83, 2009, 891, <http://heinonline.org/HOL/Page?handle=hein.journals/tulr83&div=33&g_sent 
=1&collection=journals>. 

71  Säcker F.J., The Transition from German to European Civil law – Effective Competition, Fairness and 
Reasonableness and Consumer Protection as New Principles of a Modern Social Civil Law in Europe, 3, 
<http://web.fu-berlin.de/iww/downloads/china/peking_09_03_the_transition.pdf>. 

72  Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-
performance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 79. 
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gsk iTvaliswinebs xelSekrulebis Secvlili garemoebebisadmi misadagebis SesaZ-
leblobas, Tu, keTilsindisierebis principis gaTvaliswinebiT, aragonivrulia mxa-
risaTvis valdebulebis Tavdapirveli, ucvleli saxiT Sesrulebis moTxovna. xelSek-
rulebis mboWavi Zalis sakiTxi unda gadawydes saxelSekrulebo riskisa da faqtobri-

vi garemoebebis mxedvelobaSi miRebiT.73 am SemTxvevaSi erTmaneTs upirispirdeba 

xelSekrulebis mboWavi Zalisa da keTilsindisierebis principebi,74 rac unda gani-
sazRvros gonivrulobis kriteriumis safuZvelze. 

`keTilsindisierebis principis gamoyenebis sfero ZiriTadad ganpirobebulia 
SemTxvevebiT, romlebSic moTxovna formalurad Seesabameba moqmed materialur sa-
marTals, magram misi ganxorcieleba konkretul SemTxvevaSi usamarTloa. dauSvebe-
lia, moqmedi samarTlidan gamomdinare ufleba Tu Sedegi iyos arasamarTliani. Sesa-
bamisad, `keTilsindisierebis daTqma~ win aRudgeba moTxovnis ganxorcielebas iseTi 
uflebidan gamomdinare, `romelsac mocemul SemTxvevaSi uflebis mxolod forma 
aqvs da ara Sinaarsi~.75  

xelSekrulebis safuZvlis rRvevis koncefciaSi SeiZleba sami elementi iqnes mo-
azrebuli: (1) faqtobrivi, romelic gulisxmobs, rom arsebiTi, SeTanxmebis safuZ-
vlad miCneuli garemoebebi kontrahentTa an erT-erTi maTganis mier imTaviTve, xel-
Sekrulebis dadebis etapze, aris gacnobierebuli, nagulisxmevi. es pirobebi rom ar 
yofiliyo mxareTa (an mxaris) mier navaraudebi, xelSekruleba ar daideboda, an ga-
formdeboda igi sruliad gansxvavebuli SinaarsiT. (2) hipoTezuri elementi — xel-
Sekrulebis safuZvlad miCneuli mxaris/mxareTa nagulisxmevi pirobebi aucileblad 
gaxdeboda xelSekrulebis Semadgeneli nawili erT-erTi mxaris Sesabamisi survilis 
SemTxvevaSi. (3) normatiuli elementi — meore mxare aucileblad daeTanxmeboda xse-

                                                            
73  gsk-is 313-e paragrafi iTvaliswinebs: (1) Tu garemoebebi, romlebic xelSekrulebis 

safuZvels qmnis, xelSekrulebis dadebis Semdgom arsebiTad Seicvala, da mxareebi am 
cvlilebis winaswar gaTvaliswinebis SemTxvevaSi ar dadebdnen xelSekrulebas, an 
dadebdnen mas sruliad gansxvavebuli SinaarsiT, Secvlili garemoebebisadmi xel-
Sekrulebis misadageba SesaZlebelia moTxovnil iqnes, Tu  konkretuli SemTxvevis, 
riskis saxelSekrulebo da kanonismieri gadanawilebis gaTvaliswinebiT aragonivru-
lia, movales moeTxovos xelSekrulebis Tavdapirveli, Seucvleli pirobebis Sesru-
leba. (2) garemoebaTa cvlilebas uTanabrdeba SemTxveva, rodesac warmodgenebi, rom-
lebic xelSekrulebis safuZveli gaxda, mcdari aRmoCndeba. (3) Tu xelSekrulebis mi-
sadageba Secvlili garemoebebisadmi SeuZlebelia, an igi mniSvnelovan sirTules ukav-
Sirdeba erT-erTi kontrahentisaTvis, dazaralebul mxares ufleba aqvs, uari Tqvas 
xelSekrulebaze. grZelvadian valdebulebiTsamarTlebriv urTierTobebSi xelSek-
rulebaze uaris nacvlad gamoiyeneba xelSekrulebis Sewyveta.  

74  Hesselink M., The Concept of Good Faith, wignSi: Hartkamp A.S., Hesselink M., Hondius E.H., du Perron 
E., Joustra C., Veldman M.(eds.), Towards a European Civil Code, 2004, 471-498; Ebke W.F., Steinhauter 
B.M., The Doctrine of Good Faith in German Contract Law, in Beatson J., Friedman D. (eds.), Good Faith 
and Fault in Contract Law, Oxford University Press, 1995, 171-180; Houh E., The Doctrine of Good Faith in 
Contract Law: A (Nearly) Empty Vessel? Utah Law Review, Vol. 2005, U of Cincinnati Public Law 
Research Paper, No. 04-12, 2005, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=622982##>.  

75  „...im gegebenen Falle also nur die Form, nicht das Wesen des Rechtes hätte“. Dernburg, Pandekten, Band 
I, 1: Allgemeiner Theil, 1900, § 138, 320, miTiTebulia: kereseliZe d., kerZo samarTlis 
uzogadesi sistemuri cnebebi, Tb., 2009, 84. 
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nebuli pirobebis xelSekrulebaSi CarTvas. normatiuli elementi umniSvnelovanesi 
kriteriumia, radgan is qmnis xelSekrulebis safuZvels orive mxarisaTvis.76 

sistemuri TvalsazrisiT, garigebis safuZvlis moSlis doqtrina xSirad valdebu-

lebis darRvevis (Leistungsstörung) saTauris farglebSi moiazreba.77 gsk-is 313-e paragrafi, 
romelic keTilsindisierebis principis gamoxatulebaa, ganTavsda ara keTilsindisiere-
bis principis amsaxvel 242-e paragrafTan, rogorc es mosalodneli iyo, aramed valdebu-
lebiTi samarTlis II wignSi — saxelSekrulebo valdebulebebis nawilSi, amitom misi de-
bulebebi Tanabrad vrceldeba yvela saxelSekrulebo valdebulebaze. 

amasTan, gsk-is 313-e paragrafs aqvs mkacrad damxmare mniSvneloba.78 upirvelesad 
ganimarteba saxelSekrulebo debulebebi, gamoiyeneba Secdomis, Sesrulebis SeuZleb-
lobis, nakliani Sesrulebis momwesrigebeli normebi da Tu es meqanizmebic ver uzrun-
velyofs sakiTxis gadawyvetas, maSin mosamarTles SeuZlia mimarTos keTilsindisiere-

bis principis safuZvelze xelSekrulebis ganmartebas (§§157, 242). amrigad, gsk-is 313-e 
paragrafi gamoiyeneba maSin, rodesac samarTlebrivi dacvis yvela saSualeba amowuru-
lia.79 

 
2.2.2 Sesrulebis garTuleba da Secdoma garigebis safuZvlebSi 

 
reformis Semdgom Secvlili garemoebebis problematikam germanul samarTalSi 

moicva aseve `Secdoma garigebis safuZvelSi~. gsk-is 313-e paragrafi mijnavs garige-
bis obieqtur Tu subieqtur safuZvlebs konceptualurad da ara samarTlebrivi Se-

degebis TvalsazrisiT.80 diferenciacia xorcieldeba mxareTa SeTanxmebis Semdgom 
aRmocenebul saxelSekrulebo garemoebaTa arsebiT cvlilebasa da subieqturi gare-
moebebis sawyis ararsebobas Soris, romelic mkveTrad ar aris gamoxatuli. Tu gsk-is 
313-e I paragrafi moiazrebs arsebiT cvlilebas obieqtur safuZvlebSi, gsk-is 313-e II 
paragrafi gulisxmobs subieqturi garemoebebis sawyis ararsebobas, zogad Secdomas 
motivaciaSi, SemTxvevebs, rodesac mxare SecdomiT uSvebs garkveuli garemoebis ar-
sebobas. aRniSnulis klasikuri magaliTia saqme, romelSic mxareebi arasworad mia-
kuTvneben naxats sxva mxatvars, xelSekrulebis dadebis Semdgom ki namdvili mxatvari 

aRmoCndeba leibli, rac mniSvnelovnad zrdis xelSekrulebis sagnis Rirebulebas.81  

                                                            
76  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 

International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 489, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

77  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2nd 
ed., Hart Publishing, Oxford and Portland, Oregon, 2006, 381. 

78  Hondius E.H., Grigoleit H.Ch., Unexpected Circumstances in European Contract Law, Cambridge 
University Press, New York, 2011, 55. 

79  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 490-491, <http://papers.ssrn.com/sol3/papers.cfm? abstract_id= 1154004>. 

80  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2nd 
ed., Hart Publishing, Oxford and Portland, Oregon, 2006, 319. 

81   BGH, 8.6.1988, 2597. 
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gsk-is 119-e paragrafisgan gansxvavebiT, romelic iTvaliswinebs mxolod erTi 
kontrahentis Secdomas nebis gamovlenis SinaarsTan dakavSirebiT, gsk-is 313-e II pa-
ragrafi gulisxmobs mxareTa ormxriv Secdomas da gamosayenebelia maSin, rodesac 
mxareebs ar ufiqriaT im saxelSekrulebo garemoebebze, romlebic Semdgom samar-
Tlebriv mniSvnelobas iZenen. am dros warmoiSoba im faqtobrivi garemoebebis gan-

sazRvris sakiTxi, romlebic SeTanxmebis safuZvlad unda iqnen miCneulni.82  
amrigad, gsk-is 313-e II paragrafis SefardebisTvis sakmarisia mxareTa warmodge-

nebis ararseboba mniSvnelovan garemoebebze, maSin rodesac gsk-is 119-e paragrafis 
gamoyeneba aucileblad gulisxmobs mxaris mier nebis (Tumca mcdari) gamovlenas ga-

remoebebTan dakavSirebiT.83  
gsk-is 313-e I da II paragrafebis diferenciacia ar unda xorcieldebodes subieqturi 

da obieqturi garemoebebis gansxvavebiT, aramed gamijvnis kriteriumad aRiarebul unda 
iqnes saxelSekrulebo dabrkolebis warmoSobis dro. miT ufro, rom gsk-is 313 II awesri-
gebs subieqturi garemoebebis specialur SemTxvevas, maSin rodesac gsk-is 313-e I aregu-
lirebs xelSekrulebis dadebis Semdgom warmoSobili Secvlili garemoebebis proble-

mas da maT Soris moicavs rogorc obieqtur, ise subieqtur garemoebebs.84   
gansxvaveba ar ikveTeba samarTlebrivi Sedegis TvalsazrisiTac, radgan xelSek-

rulebis modificireba gamarTlebulia mxareTaTvis ucnobi movlenis xelSekrule-

bis dadebis momentamde arsebobis SemTxvevaSic.85 

 
2.2.3 Sesrulebis garTulebis samarTlebrivi Sedegebi 

  
germaniis samoqalaqo sjuldebam86 313-e paragrafis ganmtkicebiT aRiara Sec-

vlili garemoebebisadmi xelSekrulebis misadagebis primati mis SewyvetasTan Seda-
rebiT. germanuli sasamarTlo praqtikac adasturebs, rom sasamarTloebi Secvlili 
garemoebebis dros xelSekrulebis Sewyvetis nacvlad umTavresad mis misadagebas mi-
marTavdnen.  

Sesrulebis garTulebis samarTlebriv Sedegebs upirvelesad gsk-is 313-e I da III 
paragrafebi gansazRvravs: (1) ...Seclili garemoebebisadmi xelSekrulebis misadageba 
SesaZlebelia moTxovnil iqnes, Tu  konkretuli SemTxvevis, riskis saxelSekrulebo 
da kanonismieri gadanawilebis gaTvaliswinebiT, aragonivrulia, movales moeTxovos 

                                                            
82   Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 

International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 496, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

83   iqve, 497; Secdomis saxeebze dawvrilebiT ix. Hondius E.H., Grigoleit H.Ch., Unexpected Circum-
stances in European Contract Law, Cambridge University Press, New York, 2011, 56. 

84   Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of Private 
Law, Vol. 15, No. 4, 2007, 496-497, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id= 1154004>. 

85   Mekki M., Pelese M.K., Hardship and Modification (or ‘Revision’) of the Contract, 2010, 6, 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1542511>. 

86   inglisuri samarTlisgan gansxvavebiT. 
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xelSekrulebis Tavdapirveli, Seucvleli pirobebis Sesruleba. (3) Tu xelSekrule-
bis misadageba Secvlili garemoebebisadmi SeuZlebelia, an igi mniSvnelovan sirTu-
les ukavSirdeba erT-erTi kontrahentisaTvis, dazaralebul mxares ufleba aqvs ua-
ri Tqvas xelSekrulebaze. grZelvadian valdebulebiTsamarTlebriv urTierTobebSi 
xelSekrulebaze uaris nacvlad gamoiyeneba xelSekrulebis Sewyveta.  

amdenad, germanuli samarTali orientirebulia xelSekrulebis gadarCenaze, 
Secvlili garemoebebisadmi mis misadagebaze, romelic upirvelesad gamosayenebel 
samarTlebrivi dacvis saSualebad ganixileba Sesrulebis dabrkolebis pirobebSi. 

amasTan, gsk-is 313-e paragrafi uflebamosil kontrahents aniWebs xelSekrulebis 
misadagebis moTxovniT sasamarTlosadmi mimarTvis uflebas, yovelgvari winaswari mo-

laparakebis gareSe.87 doqtrinaSi miCneulia, rom molaparakebis warmoeba da xelSekru-

lebis gadasinjva unda iyos sasamarTlos mier xelSekrulebis adaptaciis winapiroba.88 
mxareebs unda ekisrebodeT valdebuleba, keTilsindisierebis principze dayrdnobiT 
awarmoon molaparakeba xelSekrulebis misadagebis mizniT da mxolod SeuTanxmeblo-

bis SemTxvevaSi gamoiyenon sasamarTlosadmi mimarTvis SesaZlebloba.89 saeWvoa, rom 
praqtikaSi Seicvalos midgoma, romlis ZaliTac sasamarTlo adaptaciis uflebis gamo-

yenebamde upiratesobas kontrahentTa molaparakebis warmoebas aniWebs.90  
amdenad, gonivrulia, rom gsk-is 313-e paragrafiT ganmtkicebuli winapirobebis 

arseboba upirvelesad  molaparakebebis warmoebis valdebulebas warmoSobdes.  
mniSvnelovania, rom xelSekrulebidan ormxrivi gasvla gamoiyeneba mxolod uki-

duresi samarTlebrivi dacvis saSualebis saxiT (gsk-is 346-e da Semdgomi paragrafe-
bis safuZvelze), rodesac SeuZlebeli an aragonivrulia xelSekrulebis Secvlili 

garemoebebisadmi misadageba.91  
amdenad, reformamde arsebul samarTlebriv saSualebebTan SedarebiT, proble-

mis gadawyvetis axali gza metad orientirebulia xelSekrulebis SenarCunebaze.92 sa-
samarTlos meSveobiT xelSekrulebis Secvlili garemoebebisadmi adaptaciiT kanon-
mdebeli uzrunvelyofs mxareTa interesTa balansisa da saxelSekrulebo wonasworo-
bis aRdgenas.  

                                                            
87   Schlechtriem P., The German Act to Modernize the Law of Obligations in the Context of Common Principles and 

Structures of the Law of Obligations in Europe, Oxford U Comparative L Forum 2, 2002, <http://ouclf. ius-
comp.org/articles/schlechtriem2.shtml#fn1sym>. 

88   iqve. 
89   Horn N., Changes in Circumstances and the Revision of Contracts in some European Laws and International 

Law,  in: Horn N. (ed.), Adaptation and Renegotiation of Contracts in International Trade  and Finance, 
Antwerp, Boston, London, Frankfurt a.M. 1985, 15, 22-23, <http://www.trans- lex.org/create_pdf.php? 
docid=113700>. 

90   Backhaus R., The Limits of the Duty to Perform in the Principles of European Contract Law, Vol. 8.1, 2004, 
 <http://www.ejcl.org/81/art81-2.txt>. 
91   Backhaus R., The Limits of the Duty to Perform in the Principles of European Contract Law, Vol. 8.1, 2004,  
 <http://www.ejcl.org/81/art81-2.txt>.  
92   Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 

International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of Pri-
vate Law, Vol. 15, No. 4, 2007, 492, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 



 
 

 
samarTlis Jurnali #2, 2011 

 

 149

2.3 Sesrulebis SeuZleblobis koncefciis axleburi mowesrigeba 
 

2.3.1 Sesrulebis SeuZleblobis saxeebi 
 

Sesrulebis SeuZleblobis problema umniSvnelovanesia yvela ganviTarebuli sa-
marTlis sistemaSi. kontinenturi samarTlis qveynebSi gansxvavebulad regulirdeba 
Sesrulebis SeuZleblobis safuZvliT pasuxismgeblobisgan ganTavisuflebis sa-

kiTxi.93 SeuZleblobis doqtrina umTavresad germaniis samoqalaqo samarTlis mecnie-
rebam ganaviTara. amitomac mas gansakuTrebuli yuradReba eTmoba germaniis poziti-
ur kanonmdeblobasa da iuridiul doqtrinaSi.  

bunebrivma katastrofebma, gauTvaliswinebelma politikurma Tu ekonomikurma 

faqtorebma,94 socialurma cvlilebebma — inflacia, ekonomikuri krizisi, SeiaraRe-

buli konfliqtebi, embargo, eqsportis akrZalva, Sesyidvis wyaros marcxi da a.S., Se-

saZlebelia daabrkolos an SeuZlebeli gaxados valdebulebis Sesruleba. magali-

Tad, Sesrulebis SeuZlebloba SeiZleba gamoiwvios konkretuli sagnis ganadgurebam 

(Destruction of a Subject Matter);95 movalis sikvdilma an qmeduunarod gaxdomam (Death or 
Incapacity) im xelSekrulebebSi, romlebic valdebulebis piradad Sesrulebas iTva-

liswineben (Personal Contracts);96 xelSekrulebis sagnis miuwvdomlobam  (Unavailability of 
the Subject Matter of the Performance);97  miwodebis gansazRvruli wyaros marcxma (Failure of a 
Particular Source);98 Sesrulebis xerxis SeuZleblobam (Impossibililty of the Method of Perfor-

                                                            
93   ix. magaliTad, Sveicariis samoqalaqo kodeqsis (Swiss Code of Obligations, English Translation 

of the Official Text, Zurich, 1992) 97-e, 119-e muxlebi; italiis samoqalaqo kodeqsis (Codice Ci-
vile Italiano, 1942) 1256 (1), 1463-e-1465-e muxlebi; espaneTis samoqalaqo kodeqsis (Código Ci-
vil español, 1889) 1182-e muxli. safrangeTis samoqalaqo kodeqsi (French Civil Code, Translated 
by Rouhette G. with the assistance of Rouhette-Berton A., 2006) Sesrulebis SeuZleblobaSi 
mxolod gayiduli saqonlis daRupvis SemTxvevas moiazrebs (1302-e muxli). 

94  Schwenzer I., Force Majeure and Hardship in International Sales Contracts, Victoria University of Wellington 
Law Review, Vol. 39, 2008, 709, <http://www.austlii.edu.au/nz/journals/VUWLawRw/ 2008/ 39.pdf>;  

95  Restatement (second) of Contracts §263, 1981; Brunner Ch., Force Majeure and Hardship under General 
Contract Principles, Exemption for Non-performance in International Arbitration, Kluwer Law International 
BV, the Netherlands, 2009, 91, Semdgomi miTiTebiT: Treitel G.H., The Law of Contract, 10th edition, 
London, 1999, 811; Treitel G.H., Frustration and Force  Majeure, 2nd ed., London, 2004, Ch.3. 

96  magaliTad, Sromis xelSekruleba, warmomadgenloba. Restatement (second) of Contracts §263, 1981; 
Treitel G.H., Frustration and Force Majeure, 2nd edition, London, 2004, 4-016 da Semdgomi gverdebi. 

97  xelSekrulebis sagnis miuwvdomlobis magaliTad SeiZleba dasaxeldes gayiduli sa-
qonlis rekviziciis SemTxveva. ix. Brunner Ch., Force Majeure and Hardship under General Contract 
Principles, Exemption for Non-performance in International Arbitration, Kluwer Law International BV, the 
Netherlands, 2009, 91, Semdgomi miTiTebiT: Treitel G.H., Frustration and Force  Majeure, 2nd edition, 
London, 2004, 4-002 da Semdgomi gverdebi. 

98  Restatement (second) of Contracts §263, 1981. magaliTad, Tu Sesyiduli saqonlis importi 
SeuZlebeli gaxdeba omis, bunebrivi katastrofebis an eqsportis akrZalvis gamo. ix. 
Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-per-
formance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 91, Semdgomi 
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mance).99 xelSekrulebis dadebis Semdgom ganxorcielebulma sakanonmdeblo cvlile-

bebma SeiZleba gamoiwvios Sesrulebis samarTlebrivi SeuZlebloba (Legal Impossibility, 
Supervening Illegality).100 

valdebulebis Sesrulebis sakiTxi saWiroebs gadawyvetas, rodesac kontrahen-
tebs Secvlili garemoebebis warmoSobis SemTxvevisaTvis winaswari saxelSekrulebo 

SeTanxmebiT ar daudgeniaT e.w. forsmaJoruli daTqmebi.101 am SemTxvevaSi mxareTa ne-

ba dgindeba xelSekrulebis ganmartebis safuZvelze xarvezis Sevsebis gziT.102 for-

smaJoruli daTqmebisa da xelSekrulebis ganmartebis garda saWiro xdeba sxva samar-
Tlebrivi meqanizmebis gamoyeneba Secvlili garemoebebis problemis gadasaWrelad. 

reformamdeli gsk-iT detalurad ganmtkicebuli Sesrulebis SeuZleblobis kon-

cefcia efuZneboda fridrih momzenis (Friedrich Mommsen) doqtrinas, romelic ganasxva-

vebda sawyisi da Semdgomi, absoluturi da fardobiTi, obieqturi da subieqturi, bu-

nebrivi da samarTlebrivi, mudmivi da droebiTi, sruli da nawilobrivi Sesrulebis Se-

                                                                                                                                                                                          
miTiTebebiT: Treitel G.H., The Law of Contract, 10th edition, London, 1999, 814; Treitel G.H., 
Frustration and Force  Majeure, 2nd edition, London, 2004, 4-041. 

99   sasamarTlom ganixila saqme Nicholl & Knight v. Ashton Edridge &Co (ix. Treitel G.H., The Law of 
Contract, 10th ed., London, 1999, 818), romlis faqtobrivi garemoebebis Tanaxmad, xelSek-
ruleba iTvaliswinebda ianvris TveSi qalaq aleqsandriidan bambis marcvleulis miwo-
debas gem `orlandos~ meSveobiT. xomaldi baltiis zRvis napirze gairiya da ianvris 
TveSi aleqsandriamde miRweva ver SeZlo. sasamarTlom xelSekrulebis ganmartebis sa-
fuZvelze daadgina, rom valdebuleba mxareTa  mier SeTanxmebuli wesis zusti dacviT 
unda Sesrulebuliyo (saqonlis gamogzavna unda momxdariyo qalaq aleqsandriidan).  

100  Restatement (second) of Contracts §264, 1981; Brunner Ch., Force Majeure and Hardship under General 
Contract Principles, Exemption for Non-performance in International Arbitration, Kluwer Law International 
BV, the Netherlands, 2009, Semdgomi miTiTebiT: McKendrick E., Chitty on Contracts, The Law of Con-
tracts,  Vol.1, General Principles, Chapter 24, Discharge by Frustration, London , 1999, 24-021. 

101  forsmaJoruli daTqmebi umTavresad gamoiyeneba inglisur samarTalSi, radgan an-
gloamerikuli xelSekrulebebi mniSvnelovnad detalizebuli pirobebiT xasiaTdeba 
kontinenturi qveynebis xelSekrulebebisgan gansxvavebiT. aRniSnuli ganpirobebulia 
gadawyvetilebiT saqmeze: Paradine v. Jane,  English Rep. 897 [K.B. 1647], ix. wignSi: Beale H., 
Kötz H., Hartkamp A., Tallon D.(eds.), Cases Materials and Text on Contract Law, Hart Publishing, Oxford 
and Portland, Oregon, 2002, 608; aseve ix.: Force Majeure and the Performance excuse: A Review of the 
English Doctrine of Frustration and Article 2-615 of the Uniform Commercial Code, 2010, 4, 9, 
<http://www.dundee.ac.uk/cepmlp/gateway/?news=30853>; Rösler H., Hardship in German Codified 
Private Law – In Comparative Perspective to English, French and International Contract Law, Kluwer Law 
International BV/Printed in Netherlands,  European Review of Private Law, Vol. 15, No. 4, 2007, 483,  
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>; Tallon D., Clauses Dealing with Super-
vening Events, wignSi: Beale H., Kötz H., Hartkamp A., Tallon D.(eds.), Cases Matrerials and Text on 
Contract Law, Hart Publishing, Oxford and Portland, Oregon, 2002, 639; Werner M., Force Majeure and 
Hardship Clauses in International Commercial Contracts in View of the Practices of the ICC Court of 
Arbitration, 1 J.Int'l Arb., 1984, <http://trans-lex.org/126600>; Trakman L.E., Declaring Force Majeure: 
Veracity or Sham? Un. of New South Wales, 2007, <http://works.bepress.com/leon_trakman/4>; Draetta U., 
Hardship and Force Majeure clauses in international contracts, RDAI/IBLJ, No. 3/4, 2002, 347. 

102  ergänzende Vertragsbedingung . 
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uZleblobis saxeebs. Sesrulebis SeuZleblobis TiToeuli zemoxsenebuli kategoria 

SeiZleba obieqturad warmoiSvas ama Tu im faqtobrivi garemoebis safuZvelze.103 

reformamdeli gsk-is 306-e paragrafis moqmedeba vrceldeboda sawyis absolutur 

SeuZleblobaze da afuZnebda garigebis baTilobas.104 xolo gsk-is 275-e paragrafi 
awesrigebda xelSekrulebis dadebis Semdgom aRmocenebuli absoluturi SeuZleblo-
bis SemTxvevas. 

reformis safuZvelze gauqmda sawyisi da subieqturi SeuZleblobis maregulire-
beli debulebebi da gsk-is 275-e paragrafs daemata Sesrulebis garTulebis momwesri-

gebeli normebi.105  
reformamdeli mowesrigebisgan gansxvavebiT, gsk-is axali 275-e I paragrafi aerTi-

anebs da aTanabrebs subieqtur da obieqtur SeuZleblobas,106 romelTa arsebobisas iT-

valiswinebs movalis Sesrulebis valdebulebisgan ganTavisuflebas.107 subieqturi 
SeuZlebloba gulisxmobs obieqturad ganxorcielebadi Sesrulebis SeuZleblobas 
mxolod konkretuli movalisaTvis. obieqturi SeuZleblobisas valdebulebis Ses-
ruleba fizikurad ganuxorcielebelia ara mxolod xelSekrulebis konkretuli mxa-

risaTvis, aramed nebismieri pirisaTvis.108 
nasyidobis konvenciis 79-e, `unidroas~ principebis 7.1.7 da evropis saxelSekru-

lebo samarTlis principebis109  (SemdgomSi — essp) 8:108 muxlebi ganamtkicebs movalis 
mier dabrkolebis Tavidan acilebis an misi daZlevis valdebulebas, miuxedavad imisa, 

dabrkoleba Tavad Sesrulebas ukavSirdeba Tu movalis pirovnebas.110 subieqturi Se-

                                                            
103  Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-

performance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 87. 
104  Zimmermann R., Breach of Contract and Remedies under the New German Law of Obligations, Saggi, 

Conferenze e Seminari 48, Roma, 2002, 6, <http://www.cisg.law.pace.edu/cisg/biblio/zimmerman.html>.  
105  Oliveira N.M.P., The German Act to Modernize the Law of Obligations as a Model for the Europeanization 

of Contract Law? The New Rules Regarding Impossibility of Performance from the Perspective of a Por-
tuguese Lawyer, Electronic Journal of Comparative Law, Vol. 11.4, December 2007, 1, <http://www.ejcl. 
org/114/art114-2.pdf >.  

106  Zimmermann R., Remedies for Non-performance. The Revised German Law of Obligations, Viewed against 
the Background of the Principles of European Contract Law, Edinburgh Law Review, Vol.6, 2002, 281, 
<http://heinonline.org/HOL/Page?handle=hein.journals/edinlr6&div=28&g_sent=1&collection=journals>. 

107  movalis an nebismieri sxva piris mier valdebulebis Sesrulebis SeuZlebloba gamo-
ricxavs valdebulebis Sesrulebis moTxovnis arsebobas. ix. gsk-is (German Civil Code - 
Bürgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbrücken, 2005) §275 I. 

108  Goldman A.J., Sigismond W.D., Business Law and Practices, 8th ed., South-Western College/West, 2010, 217. 
109  essp-is teqsti xelmisawvdomia: <www.lexmercatoria.org>; komentarebi ix.: Lando O., Beale H. 

(eds.), Principles of European Contract Law, part I and II, Kluwer Law International, Hague/London/Boston, 
2000; aRniSnul sakiTxTan dakavSirebiT ix. aseve, Hartkamp A.S., Principles of Contract Law, 
wignSi: Hartkamp A.S., Hesselink M., Hondius E.H., du Perron E., Joustra C., Veldman M.(eds.), Towards 
a European Civil Code, 2004, 125-144. 

110  Stoll H., Commentary on Article 79, miTiTebulia: Schlechtriem P. (ed.), Commentary on the UN Con-
vention on the International Sale of Goods (CISG), 2nd ed., 1998, 612: `rogorc wesi,  movales val-
debulebis SeTanxmebuli SinaarsiT Sesrulebis uzrunvelsayofad moeTxoveba dab-
rkolebis daZleva im SemTxvevaSic, rodesac es mniSvnelovnad did danaxarjebs an 
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uZleblobis arsebobisas movales dabrkolebis daZleva SeuZlia Sesrulebis mesame 
pirisaTvis gonivrul fasad gadandobis gziT. Tu gonivrul fasad mesame piris mier 
Sesruleba SeuZlebelia, maSin gamoyenebul unda iqnes ukiduresi garTulebis momwes-

rigebeli normebi.111 amrigad, Sesrulebis subieqturi SeuZlebloba ar unda iqnes gsk-

is 275-e I paragrafSi moazrebuli.112 
amrigad, gsk-is 275-e I paragrafis moqmedeba (Sesrulebis valdebulebisagan gan-

Tavisufleba) vrceldeba obieqturi da subieqturi, sawyisi da Semdgomi, nawilobrivi 

da sruli Sesrulebis SeuZleblobis saxeebze.113 aRniSnuli normiT ganmtkicebuli 
Sesrulebis SeuZleblobis saxeebi warmoSobs xelSekrulebidan gasvlis uflebas. Se-
sabamisad, ar qmnis Secvlili garemoebebisadmi xelSekrulebis misadagebis safuZ-
vels. xolo Sesrulebis garTulebis SemTxvevebi, rodesac Sesruleba obieqturad 

ganxorcielebadi rCeba, mowesrigebulia gsk-is 275-e II da 313-e paragrafebiT.114  
Tu gsk-is 275-e I paragrafi awesrigebs Sesrulebis absolutur SeuZleblobas, II 

da III nawilebi eTmoba fardobiTi SeuZleblobis regulirebas, romelic aerTianebs 

praqtikuli SeuZleblobisa (§275 II)115 da moraluri, eTikuri, piradi SeuZleblobis 

(§275 III)116 saxeebs.117 fardobiTi SeuZlebloba ar gamoricxavs Sesrulebis SesaZleb-
lobas, is mxolod uflebas aniWebs movales uari Tqvas Sesrulebaze. 

                                                                                                                                                                                          
ekonomikur danakargs ukavSirdeba~. Flechtner H., Article 79 of the United Nations Convention on 
Contracts for the International Sale of Goods (CISG) as Rorschach Test: The Homeward Trend and 
Exemption for Delivering Non-Conforming Goods, Pace International Law Review, Vol. 19, Issue 1, 4-1-
2007, 31, 32, 39, 48, <http://digitalcommons.pace.edu/pilr/vol19/iss1/3>. 

111  Oliveira N.M.P., The German Act to Modernize the Law of Obligations as a Model for the Europeanization 
of Contract Law? The New Rules Regarding Impossibility of Performance from the Perspective of a Portu-
guese Lawyer, Electronic Journal of Comparative Law, Vol. 11.4, December 2007, 10, 
<http://www.ejcl.org/114/art114-2.pdf>. 

112  Zimmermann R., Breach of Contract and Remedies under the New German Law of Obligations, Saggi, 
Conferenze e Seminari 48, Roma, 2002, 15, <http://www.cisg.law.pace.edu/cisg/biblio/zimmerman.html>. 

113  Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-
performance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 82. 

114  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2nd ed., 
Hart Publishing, Oxford and Portland, Oregon, 2006, 413. 

115  movales SeuZlia, uari ganacxados valdebulebis Sesrulebaze, Tu igi dakavSirebulia 
iseT xarjebTan, rac, xelSekrulebis sagnisa da keTilsindisierebis principis gaTva-
liswinebiT, mniSvnelovnad Seusabamoa Sesrulebisadmi kreditoris saxelSekrulebo 
interesTan. imis gansazRvrisaTvis, Tu ra Zalisxmeva SeiZleba moeTxovos movales, 
gasaTvaliswinebelia misi brali Sesrulebis SeuZleblobis gamomwvev dabrkolebaSi. 
ix. gsk-is (German Civil Code - Bürgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, 
Saarbrücken, 2005) §275 III. 

116  movales, romelmac valdebuleba piradad unda Seasrulos, SeuZlia uari ganacxados 
Sesrulebaze, Tu, kreditoris Sesrulebis interesisa da Sesrulebis mimarT arsebuli 
dabrkolebis urTierTSefardebis gaTvaliswinebiT, aragonivrulia movales moeTxo-
vos valdebulebis Sesruleba. ix. gsk-is (German Civil Code - Bürgerliches Gesetzbuch, Bun-
desministerium der Justiz, Juris GmbH, Saarbrücken, 2005) §275 III.    

117  Zimmermann R., Remedies for Non-performance. The Revised German Law of Obligations, Viewed against 
the Background of the Principles of European Contract Law, Edinburg Law Review, Vol. 6, 2002, 271-314, 
<http://heinonline.org/HOL/Page?handle=hein.journals/edinlr6&div=28&g_sent=1&collection=journals>. 
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gsk-is 275-e II paragrafi ganamtkicebs Sesrulebis praqtikul SeuZleblobas (fak-
tische an praktische Unmöglichkeit, practical impossibility), romlis drosac valdebuleba marTa-
lia, obieqturad ganxorcielebadia, magram misi Sesruleba aragonivrulia, ramdena-
dac kreditoris Sesrulebis interesTan SefardebiT Seusabamod did xarjebs ukav-
Sirdeba. xelSekrulebis mboWavi Zalis gansazRvrisas Sesrulebis xarjebis sidide da 
dabrkolebis gadalaxvis sirTule ar SeiZleba absoluturi mniSvnelobiT ganimar-
tos. igi SeiZleba Sefasebul iqnes mxolod kreditoris Sesrulebis interesis gaTva-

liswinebiT.118  
gsk-is 275-e II paragrafi gamoiyeneba mkacrad gansazRvrul SemTxvevaSi: Tu saxezea 

SesrulebisaTvis aucilebeli xarjebisa da kreditoris interesebis aSkara disbalan-

si,119 rodesac verc erTi gonieri kreditori ver daayenebs Sesrulebis moTxovnas.120 
gsk-is 275-e III paragrafi ganamtkicebs Sesrulebis pirad SeuZleblobas da 

vrceldeba momsaxurebisa da SromiT xelSekrulebebze, romlebic valdebulebis pi-
radad Sesrulebas iTvaliswineben. magaliTad, Sesrulebis valdebulebisagan SeiZle-
ba ganTavisufldes operis momRerali, romlis bavSvi sicocxlisaTvis saSiSi avad-

myofobiT aris daavadebuli.121 

 
2.3.2 Sesrulebis SeuZleblobis samarTlebrivi Sedegebi 

 
xelSekrulebis kontrahentTa umTavresi samarTlebrivi interesi SeTanxmebuli 

pirobebiT xelSekrulebis Sesrulebaa.122 mniSvnelovania, Tu samarTlebrivi sistema 
saxelSekrulebo interesis dakmayofilebis ra formebs sTavazobs dazaralebul mxa-
res Sesrulebis SeuZleblobis arsebobisas.     

Sesrulebis SeuZleblobis doqtrinis Tanaxmad, movale Tavisufldeba saxelSek-
rulebo boWvisa da zianis anazRaurebis valdebulebisgan, Tu Sesrulebis SeuZleb-
loba, romelic movalis braleul (ganzrax an gaufrTxilebel) qmedebas (moqmedebas 
an umoqmedobas) ar miewereba, warmoiSva xelSekrulebis dadebis Semdeg. sinalagmatu-
ri xelSekrulebebis ormxrivi bunebidan gamomdinare, arabraleuli Sesrulebis Se-

                                                            
118  Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-

performance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 82-83.  
119  Oliveira N.M.P., The German Act to Modernize the Law of Obligations as a Model for the Europeanization of 

Contract Law? The New Rules Regarding Impossibility of Performance from the Perspective of a Portuguese 
Lawyer, Electronic Journal of Comparative Law, Vol. 11.4, December 2007, 3, <http://www.ejcl.org/114/art114-
2.pdf >. 

120  Volker E., Das Recht der Leistungsstörungen 37 (5th. ed., 2003), miTiTebulia: Oliveira N.M.P., The 
German Act to Modernize the Law of Obligations as a Model for the Europeanization of Contract Law? The 
New Rules Regarding Impossibility of Performance from the Perspective of a Portuguese Lawyer, Electronic 
Journal of Comparative Law, Vol. 11.4, December 2007, 3, <http://www.ejcl.org/114/art114-2.pdf >. 

121  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 
International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 495, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>. 

122  Lindström  N., Changed Circumstances and Hardship in the International Sale of Goods, Nordic Journal of 
Commercial Law, Issue 1, 2006, No. 1, 2, <http://www.njcl.fi/1_2006/commentary1.pdf>.    
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uZlebloba, rogorc movalis Sesrulebis valdebulebisgan ganTavisuflebis safuZ-
veli, iwvevs kontrahentis ganTavisuflebas sanacvlo saxelSekrulebo valdebule-

bisgan (ormxrivi ganTavisufleba).123  
Tu Sesrulebis SeuZlebloba valdebulebis mxolod nawilze vrceldeba, maSin 

meore xelSemkvreli mxaris sanacvlo valdebulebisgan ganTavisufleba damokidebu-
lia imaze, Tu ramdenad SeiZleba hqondes kreditors nawilobrivi Sesrulebis miRebis 
interesi. Sesabamisad, sanacvlo ganTavisufleba SeiZleba gavrceldes sanacvlo Ses-
rulebis valdebulebaze srulad an SeuZlebeli Sesrulebis proporciulad.  

droebiTi SeuZleblobisas, sanacvlo Sesruleba ar SeiZleba moTxovnil iqnes 
Sesrulebis SeuZleblobis arsebobis manZilze. mudmivi Sesrulebis SeuZlebloba iw-
vevs xelSemkvrel mxareTa saboloo ganTavisuflebas urTierTsanacvlo valdebule-

bebisgan.124 
gansakuTrebiT rTulia Sesrulebis absoluturi da fardobiTi, obieqturi da 

subieqturi SeuZleblobis gamijvna valdebulebis Sesrulebisagan movalis ganTavi-
suflebis niSniT. magaliTad, Sesrulebis valdebulebisagan ganTavisufleba SeiZle-
ba ganxorcieldes ara mxolod absoluturi (obieqturi), aramed fardobiTi (subieq-
turi) SeuZleblobis SemTxvevaSic. amrigad, absoluturi da fardobiTi SeuZleblo-

bis gamijvna, Sedegis TvalsazrisiT, azrs moklebulia.125  
Sesrulebis praqtikuli SeuZleblobisas xelSekrulebis mboWavi Zala ganisazR-

vreba mxareTa braleulobis gaTvaliswinebiT da valdebulebis Seusruleblobis ris-
kis gadanawilebis mixedviT. 

 
2.4 Sesrulebis garTulebisa (ekonomikuri SeuZlebloba)                                      

da praqtikuli SeuZleblobis Tanafardoba 
 

germanuli doqtrina ganasxvavebs Sesrulebis praqtikul SeuZleblobas (faktische 
an praktische Unmöglichkeit) ekonomikuri SeuZleblobisgan (wirtschaftlische Unmöglichkeit).  es 
ukanaskneli ar regulirdeba gsk-is 275-e II paragrafiT, aramed mas awesrigebs gsk-is 
313-e paragrafi, romelic konceptualurad gansxvavebul — Secvlil garemoebebTan 

(Störung der Geschäftsgrundlage) (“interference with the basis of the transaction“) dakavSirebul Ses-
rulebis garTulebis problematikas Seexeba. gsk-is 313-e paragrafis moqmedebis far-

                                                            
123  Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-

performance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 79. 
124  Gareth J., Schlechtriem P., Breach of Contract (Deficiencies in a Party’s Performance), International Ency-

clopedia of Comparative Law, Vol. VII (Contracts in General), Chapter 15, Tübingen, 1999, Parag. 163, 
103, miTiTebulia: Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exem-
ption for Non-performance in International Arbitration, Kluwer Law International BV, the Netherlands, 
2009, 80. 

125  Treitel G.H., Frustration and Force Majeure, 2nd edition, London, 2004, 3-003, miTiTebulia: Brunner 
Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-performance in 
International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 88.  
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glebi gacilebiT farToa da moicavs Sesrulebis gansakuTrebul garTulebas, rode-

sac gamoiricxeba praqtikuli SeuZleblobis SemTxveva.126 
ekonomikuri SeuZleblobisas valdebuleba, marTalia, movalisaTvis ukiduresad 

mZimea Sesasruleblad, magram es sirTule ar aris kreditoris Sesrulebis interes-
Tan mniSvnelovnad Seusabamo (araproporciuli). magaliTad, xelSekrulebis dadebis 
Semdeg Tu gayiduli nivTis fasi 100-jer gaizrdeba, amiT, marTalia, valdebuleba 
ukiduresad damZimdeba, magram kreditoris Sesrulebis interesic gayiduli nivTis 

fasis Sesabamisad gaizrdeba.127 bunebrivia, am SemTxvevaSi gamyidvels eqneba safuZ-
vliani interesi, nivTis sanacvlod miiRos misi sabazro Rirebulebis Sesatyvisi fasi.  

amdenad, ekonomikuri SeuZleblobis arsebobisas kreditoris Sesrulebis interessa 
da movalis Sesrulebis sirTules Soris Seusabamoba ar arsebobs — ramdenadac rTulia 
valdebulebis Sesruleba movalisaTvis, imdenad mniSvnelovania amgvari Sesrulebis mi-
Reba kreditorisaTvis. kreditoris Sesrulebis interesi Seesabameba nivTis sabazro 
fass da ara xelSekrulebis sawyis fass. movalis pasuxismgeblobisagan ganTavisufleba 

ganisazRvreba imisda mixedviT, daculia Tu ara gsk-is 313-e paragrafis winapirobebi.128 
gsk-is 275 II (1) paragrafi, ganamtkicebs ra Sesrulebis praqtikul, faqtobriv Se-

uZleblobas, aTavisuflebs movales Sesrulebis valdebulebisgan, romelic arago-
nivrulad did danaxarjebs ukavSirdeba, xolo SesrulebisaTvis aucilebeli Zalis-
xmeva, valdebulebis arsisa da keTilsindisierebis principis gaTvaliswinebiT, mniS-
vnelovnad Seusabamoa kreditoris saxelSekrulebo interesisa. am dros xdeba valde-
bulebis Sesrulebis mimarT warmoSobili dabrkolebisa da kreditoris saxelSekru-

lebo interesis urTierTSefardeba.129 mocemul SemTxvevaSi gasaTvaliswinebelia mo-
valis brali dabrkolebis warmoSobaSi.  

praqtikuli SeuZleblobis klasikuri magaliTia cnobili saqme beWdis nasyidobis 

Sesaxeb,130 rodesac xelSekrulebis sagani myidvelisaTvis gadacemamde Cavarda tbaSi da 
CaiZira. vinaidan tbis daSroba obieqturad SesaZlebelia, mocemul SemTxvevaSi ar 

warmoiSoba Sesrulebis absoluturi SeuZlebloba (§275 I). radgan beWdis Rirebuleba 
100-jer naklebia tbis daSrobis xarjebTan SedarebiT, SesrulebisaTvis aucilebeli Za-
lisxmeva da xarjebi mniSvnelovnad araproporciulia TviT beWdis Rirebulebisa da Ses-
rulebisadmi kreditoris ucvleli interesisa. am SemTxvevaSi valdebulebis Sesrule-
bis moTxovna, misi ganxorcielebadobis miuxedavad, aragonivrulia, rameTu dabrkole-

                                                            
126  Oliveira N.M.P., The German Act to Modernize the Law of Obligations as a Model for the Europeanization of 

Contract Law? The New Rules Regarding Impossibility of Performance from the Perspective of a Portuguese 
Lawyer, Electronic Journal of Comparative Law, vol. 11.4, December 2007, 3, <http://www.ejcl.org/114/art114-
2.pdf >. 

127  Zimmermann R., Breach of Contract and Remedies Under the New German Law of Obligations, Saggi, 
Conferenze  e Seminari 48, Roma, 2002, 12-14, <http://www.cisg.law.pace.edu/cisg/biblio/ zimmerman.html>. 

128 Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-
performance in International Arbitration, Kluwer Law International BV, the Netherlands, 2009, 83. 

129  Grundmann S., Germany and the Schuldrechtsmodernisierung, 2002, European Review of Contract Law, 
Vol. 1, Issue 1, 2005, 129, 135. 

130  ix. Zimmermann R., Breach of Contract and Remedies under the New German Law of Obligations, Saggi, 
Conferenze e Seminari 48, Roma, 2002, 12-13, <http://www.cisg.law.pace.edu/cisg/biblio/ zimmerman. html>. 
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bis gadalaxvasTan (tbis amoSrobasTan) dakavSirebuli xarjebi kreditoris  Sesrulebis 
interess 100-jer aRemateba.  

movalis zedmeti da usafuZvlo danaxarjebis Tavidan acileba aris kanonmdeblis 
ekonomikuri mizani. Sesrulebis valdebuleba gamoiricxeba, Tu saamisod aucilebeli 
xarjebi mniSvnelovnad aRemateba xelSekrulebis sargeblianobas. swored xelSekrule-
bis sargeblianobiT fasdeba xelSekrulebis mboWavi Zalis ganmsazRvreli `gonivrulo-
bis~ kriteriumi.131  

1973 wels navTobis importiorma kompaniam, arsebuli krizisis gaTvaliswinebiT, ua-
ri ganacxada qalaqisaTvis navTobis miwodebaze im safuZvliT, rom misTvis Sesruleba Se-
Tanxmebul saxelSekrulebo fasad aragonivruli iyo. germaniis federalurma uzenaesma 

sasamarTlom (BGH) warmoSobili finansuri zaralis mimarT braleulad miiCnia kompania, 
romelmac ar Seisyida garkveuli raodenobis navTobi maragis akumulirebis mizniT, ar 
miiRo mosalodneli cvlilebebis Tavidan acilebisaTvis aucilebeli zomebi. amasTana-
ve, xelSekruleba ganamtkicebda fiqsirebul saxelSekrulebo fasebs, rac mxareebs akis-
rebda sabazro fasebis cvlilebebis risks. mocemul SemTxvevaSi gamoiricxa Secvlili 
garemoebisadmi xelSekrulebis rogorc misadageba, aseve misi Sewyveta garemoebaTa 
cvlilebis winaswar gaTvaliswinebisa da maTi Tavidan acilebis SesaZleblobis safuZ-

vliT,132 radgan Secvlili garemoebebisadmi xelSekrulebis misadagebis an saxelSekru-
lebo boWvisagan ganTavisuflebis samarTlebriv safuZvels qmnis mxareTa mier xelSek-
rulebis dadebis etapze gonivrulad arasavaraudo, gauTvaliswinebeli garemoebaTa 

cvlileba.133  
zemoganxilul navTobis krizisis Sesaxeb saqmeSi movalis Sesrulebis valdebu-

leba ar gamoiricxeba gsk-is 275 II paragrafis safuZvelze, radgan Sesyidvis fasis 
mkveTrma cvlilebam gamoiwvia myidvelis saxelSekrulebo interesis, saxelSekrule-
bo sargeblis sanacvlo gazrda, vinaidan kreditors navTobis sxva wyarodan Sesyid-
vis SemTxvevaSi mouwevs mniSvnelovnad maRali fasis gadaxda, xolo SeTanxmebul Tav-
dapirvel fasad Sesyiduli navTobis Semdgomi realizaciis SemTxvevaSi, miiRebs mniS-
vnelovan sargebels. vinaidan, arsebuli faqtobrivi garemoebebis gaTvaliswinebiT 

                                                            
131  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 

International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of 
Private Law, Vol. 15, No. 4, 2007, 494, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154004>; 
Posner R.A., Rosenfield A.M., Impossibility and Related Doctrines in Contract Law: An Economic Analysis, 
Journal of Legal Studies, Published by: The University of Chicago Press, Vol. 6, No. 1, 83-118, 
<http://www.jstor.org/stable/pdfplus/724191.pdf?acceptTC=true>; Kovač M., Comparative Contract Law 
and Economics (New Horizons in Law and Economics Series), Edward Elgar Pub., August 30, 2011, 259-
292; Kessedjian C., Competing Approaches to Force Majeure and Hardship, International Review of Law 
and Economics, Vol. 25, 2005, 415-431, <http://www.cisg.law.pace.edu/cisg/biblio/kessedjian.html>. 

132  BGH 08.02.1978. 
133  Mekki M., Pelese M.K., Hardship and Modification (or ‘Revision’) of the Contract, 2010, 16, <http://papers. 
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ar arsebobs Rirebulebisa da sargeblianobis mniSvnelovani Seusabamoba, movales 

ekisreba valdebulebis Sesruleba saamisod aucilebeli Zalisxmevis miuxedavad.134 
amrigad, gsk-is 275-e II (1) paragrafi ar vrceldeba SemTxvevaze, rodesac did xar-

jebTan dakavSirebul movalis saxelSekrulebo valdebulebas Seesabameba kredito-
ris Sesrulebis interesis sanacvlo, simetriuli zrda. gsk-is 313-e paragrafi moiTx-
ovs mxareTa interesebis urTierTmimarTebis analizs moraluri, finansuri Tu oja-
xuri sakiTxebis TvalsazrisiT. gsk-is 275-e II (1) paragrafi ki valdebulebis Sesrule-
bis gonivrulobis gansazRvris kriteriumad kreditoris saxelSekrulebo interess 
awesebs da afasebs mas movalis Sesrulebis RirebulebasTan SefardebiT.  

sabolood, gsk-is 275-e II paragrafi gamosayenebelia im SemTxvevebSi, rodesac ur-
TierTsanacvlo Sesruleba ekonomikuri TvalsazrisiT gaumarTlebelia, ramdenadac 
xarjebi aRemateba sargeblianobas. maSin rodesac, gsk-is 313-e paragrafi SesaZlebe-
lia gamoyenebul iqnes im SemTxvevaSi, Tu ormxrivi Sesruleba usamarTloa, vinaidan 
Sesrulebis fasi gacilebiT dabalia da ar Seesatyviseba Sesrulebis Rirebulebas.135 
gsk-is 275-e II paragrafisaTvis amosavali principi saxelSekrulebo valdebulebis 
Sesrulebis mimarT kreditoris interesia, xolo gsk-is 313-e paragrafi orientire-
bulia movalis interesze — uari Tqvas arasasurvel Sesrulebaze.  

zemoxsenebuli paragrafebis samarTlebrivi Sedegebi SesaZlebelia identuri 
iyos. kerZod, Tu mxares ar SeiZleba moeTxovos ucvleli pirobebiT valdebulebis 
Sesruleba, mxare uflebamosilia gsk-is 346-e paragrafis ZaliT, xelSekrulebidan 
gasvlis meoradi moTxovnis ufleba aamoqmedos mas Semdeg, rac gamoiricxeba xelSek-
rulebis adaptaciis SesaZlebloba an gonivruloba, misi prioritetuli mniSvnelobi-
dan gamomdinare. xelSekrulebis koreqtirebis uaryofiTi Sedegebi orive mxarisaT-
vis Tanabrad nawildeba saxelSekrulebo wonasworobisa da interesTa Tanafardobis 
uzrunvelyofis mizniT. 
  

IV. Sesrulebis garTulebisa da SeuZleblobis 
reglamentacia saqarTvelos samoqalaqo kodeqsSi 

 
1. saqarTvelos samoqalaqi kodeqsi 

germaniis valdebulebiTi samarTlis reformis kvaldakval 
 

1997 wlis 26 ivniss germanuli samarTlis moziare, damoukidebeli saqarTvelos 

sk-is miReba iyo mcdeloba evropuli samarTlebrivi sivrcisaTvis damaxasiaTebeli 

principebisa da RirebulebaTa sistemis amsaxveli samarTlebrivi bazis Seqmnisa, ro-

melic gaemijneboda sabWoTa samarTlebriv Sexedulebebs da Sesatyvisi iqneboda Sec-

                                                            
134  Rösler H., Hardship in German Codified Private Law – In Comparative Perspective to English, French and 

International Contract Law, Kluwer Law International BV/Printed in Netherlands, European Review of Private 
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vlili socialuri garemos pirobebSi aRmocenebuli samoqalaqo brunvis moTxovnebi-

sa. `kodeqsi unda yofiliyo is xidi, romelsac saqarTvelo dasavleTis kulturul 

samyarosTan unda daekavSirebina da romliTac ganviTarebuli samarTlebrivi kul-

tura saqarTveloSic unda Semosuliyo, rac mniSvnelovanwilad moxda kidevac~.136 

axali samarTlebrivi institutebis formirebisas ssk daemyara evropul kodifi-
kaciebs, gansakuTrebiT ki gaiziara germaniis valdebulebiTi samarTlis fundamen-
turi reformis safuZvelze ganxorcielebuli konceptualuri srulyofis Sedegebi.  

erT-erTi `principuli siaxle saqarTvelos samoqalaqo kodeqsisa misi 398-e mux-
lia, romelic exeba xelSekrulebis misadagebas Secvlili garemoebebisadmi. aseTi 
norma rusul kodeqsSicaa da Tanamedrove evropul samarTalTan harmonizaciis gav-
leniT Semovida postsabWour sivrceSi. am muxlis SemotaniT erTgvarad dazustda 
xelSekrulebis savaldebulo xasiaTi. am muxlis mixedviT, xelSekruleba warmoCinde-
ba rogorc cocxali organizmi, romelic garemoebaTa Sesabamisad SeiZleba saWiroeb-
des saxecvlilebas~.137 `Secvlili garemoebebisadmi xelSekrulebis misadageba gansa-
kuTrebiT mniSvnelovania arastabiluri samoqalaqo brunvis pirobebSi, rac damaxasi-
aTebelia postsabWouri qveynebisaTvis~138 da, Sesabamisad, didi mecnieruli da praq-
tikuli Rirebulebis mqonea qarTuli samarTlisTvisac. 

rogorc aRiniSna, germaniaSi garigebis safuZvlis rRvevis doqtrina sakanon-
mdeblo doneze mxolod 2002 wels ganmtkicda. miuxedavad amisa, Secvlili garemoebe-
bis mowesrigebisas qarTuli samarTali gsk-is reformis Semdegdroindel regulire-
basTan mniSvnelovan saerTos avlens. `ramdenad  paradoqsulic ar unda iyos, isev 
germanul-qarTuli TanamSromlobis Sedegad, saqarTvelos 1997 wlis samoqalaqo ko-
deqsiT ufro adre iqna gaTvaliswinebuli xsenebuli normebi~.139 aRniSnuli naTlad 
miuTiTebs, rom qarTveli kanonmdebeli swrafad reagirebs samoqalaqo brunvis moTx-
ovnebze, xolo germaniaSi didi sifrTxiliT ekidebian sakanonmdeblo cvlilebebs. 
aseve `es gamowveulia imiT, rom germaniaSi aRniSnul reformaze muSaoba wlobiT mim-
dinareobda da qarTvel kanonmdebels saSualeba hqonda gascnoboda jer kidev Semu-
Savebis procesSi myof kanonproeqtebs... ase rom, qarTuli da germanuli samoqalaqo 
samarTlis valdebulebiTi nawilic metwilad erTmaneTs Seesabameba.140 miuxedavad 
aRniSnulisa, germanuli samarTlis gavleniT danergili araerTi koncefcia mniSvne-
lovnad scildeba germaniis samoqalaqo sjuldebiT ganmtkicebul analog institu-
tebs da, konceptualuri Tu sistemuri TvalsazrisiT, xSirad winaaRmdegobriv regu-
lirebas iTvaliswinebs. 

                                                            
136  Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 19-20. 
137  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saqarTvelos mecnie-

rebaTa akademiis TinaTin wereTlis saxelobis saxelmwifosa da samarTlis instituti, 
kerZo samarTlis instituti, Tb., 2005, 288. 

138   zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, germaniis 
teqnikuri TanamSromlobis sazogadoeba (GTZ), Tb., 2007, 22-23, <http://www.scribd.com/ 
doc/44006042/besarion zoiZe>.  

139   Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 1997, 117. 
140  maCalaZe s., zianis anazRaureba valdebulebis darRvevisas (saqarTvelosa da germaniis ka-

nonmdeblobaTa analizi), `qarTuli samarTlis mimoxilva~, specialuri gamocema, 2004, 72.   
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2. Sesrulebis garTulebis regulirebis xarvezebi 
 

2.1 Sesrulebis garTulebis dafuZnebis  
samarTlebrivi winapirobebi 

 
valdebulebis Sesrulebis ukiduresi garTulebis sakanonmdeblo mowesrigebis 

analizi qarTul samarTalSi avlens araerT mniSvnelovan xarvezs rogorc sistemuri, 
ise Sinaarsobrivi TvalsazrisiT.  

  kerZod, 398-e I muxlis pirveli winadadebiT, Secvlili garemoebebisadmi xel-

Sekrulebis misadageba gansazRvruli samarTlebrivi winapirobebis141 arsebobas ukav-
Sirdeba: (1) xelSekrulebis safuZvlad miCneuli garemoebebis (2) arsebiTi cvlilebis 
(3) aRmoceneba xelSekrulebis dadebis Semdgom; (4) garemoebaTa winaswar gaTvaliswi-
nebis SeuZlebloba — araganWvretadoba, gauTvaliswinebloba; (5) garemoebaTa winas-
war gaTvaliswinebis SemTxvevaSi: (a) mxareTa mier xelSekrulebis ardadeba (e.i. saxel-
Sekrulebo interesis ararseboba xelSekrulebis dadebis mimarT) an (b) mis gansxvave-
bul Sinaarsze SeTanxmeba.  

moyvanili sakanonmdeblo debulebis samarTlebrivi analizis safuZvelze ikve-
Teba garTulebis warmoSobisaTvis aucilebeli, magram muxliT pirdapir araformu-
lirebuli, damatebiTi winapirobebi. kerZod, Tu garemoebaTa cvlileba mxarisaTvis 
ar aris xelSekrulebis dadebis etapze savaraudo, saxezea gauTvaliswineblobis wi-
napiroba, romelic imavdroulad gulisxmobs dabrkolebis arakontolirebad xasi-
aTs, mis gardauval bunebas. kerZod, Tu kontrahenti ar iTvaliswinebda da arc SeeZ-
lo gaeTvaliswinebina garemoebaTa cvlileba, Sesabamisad, igi moklebuli iyo am dab-
rkolebis Tavidan acilebis, daZlevis an misi uaryofiTi Sedegebis aRmofxvris obieq-
tur SesaZleblobas. zemoaRniSnuli winapirobebis arseboba dabrkolebas movalis 
kontrolis sferos miRma moiazrebs da, Sesabamisad, afuZnebs dabrkolebis mimarT 
movalis arabraleulobis kidev erT damatebiT winapirobas. arabraleulobis krite-
riumi gamoricxavs pasuxismgeblobas valdebulebis Sesrulebis garTulebisaTvis.  

zemoaRniSnuli samarTlebrivi winapirobebis arsebobisa da maT mier saxelSekru-
lebo wonasworobis rRvevis xarisxis gansazRvra calkeuli SemTxvevis Tavisebureba-
Ta analizis safuZvelze unda dadgindes. ganxiluli muxlis formulireba mniSvne-

lovnad uaxlovdeba gsk-is 313-e (1) paragrafis definicias.142  

                                                            
141  ssk-is 398-e muxlis gamoyenebis samarTlebrivi winapirobebis Sesaxeb ix.: saqarTvelos 

uzenaesi sasamarTlos 2010 wlis 6 ivnisis ganCineba saqmeze #as-7-6-2010, 18, <http://www. 
supremecourt.ge/files/upload-file/pdf/07-2010.pdf>; 2008 wlis 25 noembris ganCineba saqmeze #as-
466-707-08, 139, <http://www.supremecourt.ge/files/upload-file/pdf/11-2008.pdf> . 

142  ssk-is 398-e II muxliT mowesrigebulia SemTxveva, rodesac saxezea ara garemoebaTa 
cvlileba, aramed cdomileba. ix. Wanturia l., zoiZe b., niniZe T., Sengelia r., xe-
curiani j. (red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni III, Tb., 2001, 404. 
gsk-is 313-e II paragrafis msgavsad, garigebis safuZvlebSi Secdomis mowesrigeba, ro-
desac mcdari aRmoCndeba xelSekrulebis safuZvlad miCneuli mxareTa warmodgenebi, 
kanonmdebelma Secvlili garemoebebis regulirebis samarTlebriv reJimSi gaaerTiana. 
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2.2 Sesrulebis gonivruloba, rogorc xelSekrulebis mboWavi Zalis  
ganmsazRvreli kriteriumi 

 
ssk-is 398-e I muxlis pirveli winadadeba zemoganxiluli samarTlebrivi winapi-

robebis arsebobas ukavSirebs xelSekrulebis misadagebis SesaZleblobas, rasac mos-
devs Semdegi formulireba: winaaRmdeg SemTxvevaSi, calkeul garemoebaTa gaTvalis-
winebiT, xelSekrulebis mxares ar SeiZleba moeTxovos Seucvleli xelSekrulebis 
mkacrad dacva. aRniSnuli debuleba gaugebaria samarTlebrivi Sedegis Tvalsazri-
siT da arsobrivad mniSvnelovan xarvezebs avlens. sainteresoa, Tu ras miemarTeba 
fraza — `winaaRmdeg SemTxvevaSi~. udavoa, rom es ukanaskneli ar gulisxmobs pirveli 
winadadebis pirveli nawiliT ganmtkicebuli samarTlebrivi winapirobebis ararsebo-
bas. am logikiT da gramatikuladac igi unda ukavSirdebodes sawyisi winadadebis bo-
lo nawils: SeiZleba moTxovnil iqnes xelSekrulebis misadageba Secvlili garemoe-
bebisadmi. Sesabamisad, bolo winadadeba Semdegi SinaarsiT aRiqmeba: Tu ar iqneba 
moTxovnili Secvlili garemoebebisadmi xelSekrulebis misadageba, maSin mxares ar 
SeiZleba moeTxovos Seucvleli xelSekrulebis mkacrad dacva. e.i. movale ganTavi-
sufldeba saxelSekrulebo boWvisgan  da, rogorc 398-e III muxli ganamtkicebs, mieni-
Weba xelSekrulebidan gasvlis ufleba. amasTan dakavSirebiT upirvelesi SeniSvnis 
saxiT unda iTqvas, rom Secvlili garemoebebisadmi xelSekrulebis misadagebis arsi 
swored isaa, rom am dros ar xorcieldeba Tavdapirvelad SeTanxmebuli pirobebis ga-
nuxreli dacva da ara `winaaRmdeg SemTxvevaSi~, rogorc amas kanonmdebeli uTiTebs. 

sayuradReboa aseve, rom valdebulebis Sesrulebis iseTi dabrkoleba, rodesac 
mxares ar SeiZleba (e.i. aragonivrulia) moeTxovos Seucvleli xelSekrulebis mkac-
rad dacva keTilsindisierebisa da samarTlianobis principebidan gamomdinare, iuri-
diul doqtrinaSi Sesrulebis garTulebis warmoSobis aucilebel winapirobad gani-
xileba, ramdenadac Sesrulebis gonivruloba xelSekrulebis mboWavi Zalis gan-

msazRvrel kriteriumad aris miCneuli.143 am SemTxvevaSi `xelSekruleba xdeba ara Ta-
namSromlobisa da Tavisufali brunvis saSualeba, aramed erTi mxaris meoreze damor-

Cilebis iaraRi~.144 Sesabamisad, `kanonmdebelma gamarTlebulad miiCnia saxelSekru-
lebo boWvisagan im piris ganTavisufleba, romelic garemoebaTa cvlilebis Sedegad 

mniSvnelovnad da araTanazomierad zaraldeba~.145 aseTi Sesruleba uTanasworo 
mdgomareobaSi Caayenebda samoqalaqo brunvis monawileebs.  

amdenad, Sesrulebis aragonivruloba, araracionaluroba Sesrulebis garTule-
bis, rogorc koncefciis, srulad dafuZnebis sxva savaldebulo winapirobebTan er-
Tad erT-erT aucilebel winapirobad da ara mis Tanamdev Sedegad unda iqnes gansa-

                                                            
143   ix. magaliTad, gsk-is (German Civil Code - Bürgerliches Gesetzbuch, Bundesministerium der Justiz, 

Juris GmbH, Saarbrücken, 2005) §313 I. 
144  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saqarTvelos mecniere-

baTa akademiis TinaTin wereTlis saxelobis saxelmwifosa da samarTlis instituti, 
kerZo samarTlis instituti, Tb., 2005, 281. 

145  CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, sadi-
sertacio naSromi, Tb., 2010, 68, <http://www.law.tsu.edu.ge/files/disertacia_Sofio chachava. pdf>.  
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xilvel muxlSi ganmtkicebuli. Sesabamisad, sakanonmdeblo debulebis dazusteba Se-
saZlebelia Semdegi formulirebiT: Tu is garemoebebi, romlebic xelSekrulebis da-
debis safuZveli gaxda, xelSekrulebis dadebis Semdeg aSkarad Seicvala da mxareebi 
ar dadebdnen am xelSekrulebas an dadebdnen sxva SinaarsiT, es cvlilebebi rom gaeT-
valiswinebinaT, maSin SeiZleba arsebobdes Secvlili garemoebebisadmi xelSekrule-
bis misadagebis ufleba, Tu calkeul garemoebaTa gaTvaliswinebiT xelSekrulebis 
mxares ar SeiZleba moeTxovos Seucvleli xelSekrulebis mkacrad dacva.  
 

2.3 xelSekrulebis gadasinjvis mizniT mxareTa molaparakebis                           
savaldebulooba da xelSekrulebis adaptaciis uaryofis dauSvebloba 
 

samarTlebrivi Sedegebis TvalsazrisiT mniSvnelovania ssk-is 398-e III muxlis ana-
lizi: Sesrulebis garTulebis arsebobis pirobebSi kanonmdebeli mxareTa upirveles 
valdebulebad Secvlili garemoebebisadmi xelSekrulebis Seguebas gansazRvravs. 
kerZod, kontrahentebi valdebuli arian awarmoon molaparakeba xelSekrulebis ga-
dasinjvis mizniT: mxareebi jer unda Seecadon, rom xelSekruleba miusadagon Sec-
vlil garemoebebs. aRniSnuli sakanonmdeblo debulebiT ganmtkicebuli principi Se-

esabameba germanul iuridiul doqtrinasa da sasamarTlo praqtikaSi arsebul wess,146 
romelic mxareTa molaparakebas sasamarTlosadmi xelSekrulebis misadagebis moTx-
ovnis winapirobad ganixilavs. `mizani amisa isev Sesrulebisadmi mxardaWeraa, mxaree-
bisaTvis imisi Sexsenebaa, rom Secvlil garemoebebs isini ki ar unda gaeqcnen, aramed 
yvelaferi unda gaakeTon, rom xelSekruleba Seaguon maT. amiT samoqalaqo brunvis 

stabilurobac SenarCundeba da xelSekrulebac Sesruldeba~.147 meqanizmi, romelic 
uzrunvelyofs Secvlili garemoebebisadmi xelSekrulebis misadagebas, nagulisxme-

vad ganixileba saxelSekrulebo boWvis komponentad,148 romlis mizani principis — 
xelSekruleba unda Sesruldes — gatarebaa.  

garkveuli SeniSvnebi SeiZleba gamoiTqvas ssk-is 398-e III muxlis darCenili nawi-
lis mimarT, romlis Tanaxmad, Tuki SeuZlebelia xelSekrulebis misadageba Secvlili 
garemoebebisadmi, an meore mxare amas ar eTanxmeba, maSin im mxares, romlis interese-
bic dairRva, SeuZlia uari Tqvas xelSekrulebaze. aRniSnuli sakanonmdeblo debule-

ba ugulebelyofs sasamarTlos rols149 Secvlili garemoebebisadmi xelSekrulebis 
misadagebis procesSi, ramdenadac saxelSekrulebo molaparakebis etapze misadagebis 
SeuZleblobas an erT-erTi mxaris Tanxmobis ararsebobas pirdapir xelSekrulebidan 

                                                            
146   ix.: 88-e, 89-e, 90-e sqolioebi. 
147  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saqarTvelos mecnie-

rebaTa akademiis TinaTin wereTlis saxelobis saxelmwifosa da samarTlis instituti, 
kerZo samarTlis instituti, Tb., 2005, 288-289.  

148  Mekki M., Pelese M.K., Hardship and Modification (or ‘Revision’) of the Contract, 2010, 17, <http://papers. 
ssrn.com/sol3/papers.cfm?abstract_id=1542511>. 

149  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j. (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni III, Tb., 2001, 407. 
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gasvlis uflebas ukavSirebs da saxelSekrulebo molaparakebis Semdgom etapad sasa-
marTlosadmi adaptaciis moTxovnis uflebis wardgenas ar ganixilvas, maSin rodesac, 
Secvlili garemoebebisadmi xelSekrulebis misadagebis instituti precedentuli sa-
marTlis pirmSoa, romelic sasamarTlo wiaRSi aRmocenda da Semdgom pova sakanon-
mdeblo reglamentacia. `evropul samarTalSic ki Secvlili garemoebani umeteswi-

lad sasamarTlo praqtikaSi dadgenili garemoebania~.150  
amasTan, safuZvliani SeniSvna unda gamoiTqvas im sakanonmdeblo debulebis mimarT, 

romelic mxares avtomaturad aniWebs xelSekrulebidan gasvlis uflebas xelSekrule-
bis misadagebis mimarT misi Tanxmobis ararsebobis SemTxvevaSi. rogorc winare TavebSi 
detalurad iqna ganxiluli, ekonomikuri SeuZleblobisas valdebuleba, marTalia, mova-
lisaTvis ukiduresad mZimea Sesasruleblad, magram es sirTule ar aris kreditoris Ses-
rulebis interesTan mniSvnelovnad Seusabamo (araproporciuli). kreditoris Sesrule-
bis interessa da movalis Sesrulebis sirTules Soris Seusabamoba ar arsebobs — ramde-
nadac rTulia valdebulebis Sesruleba movalisaTvis, imdenad mniSvnelovania amgvari 

Sesrulebis miReba kreditorisaTvis.151 am pirobebSi, xelSekrulebis misadageba yovel-
Tvis movalis, rogorc dazaralebuli mxaris, interesebs exmianeba, romlisTvisac Tav-
dapirveli pirobebiT Sesruleba mZime Sedegebs ukavSirdeba. xolo kreditorisaTvis 
Secvlili garemoebebisadmi xelSekrulebis SesabamisobaSi moyvana marTalia ar iqneba 
mZime ekonomikuri Sedegis momtani, ramdenadac misadagebis dros sasamarTlo maqsima-
lurad xelmZRvanelobs keTilsindisierebisa (ssk-is me-8 III, 361-e II muxlebi) da samar-
Tlianobis (ssk-is 325-e muxli) principebiT, magram kreditorisaTvis  umjobesia xelSek-
rulebis ucvleli pirobebiT Sesruleba, romelic mniSvnelovnad zrdis misTvis saxel-
Sekrulebo interess, xelSekrulebis fassa da sargeblianobas.  

zemoaRniSnulidan gamomdinare, kreditoris uari Secvlili garemoebebisadmi 
xelSekrulebis misadagebaze ar unda iyos angariSgasawevi, ramdenadac mas upirispir-
deba movalis pativsadebi interesi, saxelSekrulebo wonasworobisa da interesTa ba-
lansis aRdgenisa da dacvis principi. magaliTad, essp-is 6.111 III (b) muxlis Tanaxmad, sa-
samarTlo Secvlili garemoebebisadmi xelSekrulebis misadagebis procesSi Tanabrad 
anawilebs mxareebze Secvlili garemoebebiT warmoSobil ziansa da sargebels. aseve 
erT-erTi mxaris mier keTilsindisierebisa da gulisxmierebis principTa sawinaaRmde-
god saxelSekrulebo molaparakebis SewyvetiT an masze uaris TqmiT warmoSobil zians 
am zianisaTvis pasuxismgebel mxares akisrebs. zemoaRniSnuli naTlad adasturebs, rom 
mxare valdebulia, xeli Seuwyos xelSekrulebis gadarCenisken mimarTul RonisZiebebs 
da 398-e III muxlis ganxiluli winadadebis (Tuki SeuZlebelia xelSekrulebis misadage-
ba Secvlili garemoebebisadmi, an meore mxare amas ar eTanxmeba) ZaliT ar SeiZleba mas 
eniWebodes Secvlili garemoebebisadmi xelSekrulebis misadagebis uaryofis ufleba.  

 

                                                            
150  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j. (red.), saqarTvelos samoqa-

laqo kodeqsis komentari, wigni III, Tb., 2001, 400. 
151  ix. naSromi. Tavi saxelwodebiT — Sesrulebis garTulebisa (ekonomikuri SeuZlebloba) 

da praqtikuli SeuZleblobis Tanafardoba. 
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2.4 xelSekrulebidan gasvlis samarTlebrivi winapirobebi 
Secvlil garemoebaTa pirobebSi 

 
mxareTa molaparakebis etapze Secvlili garemoebebisadmi xelSekrulebis misa-

dagebis SeuZleblobisas ssk-is 398-e III muxli pirdapir iTvaliswinebs dazaralebuli 
mxaris mier xelSekrulebidan gasvlis uflebis gamoyenebas sasamarTlosadmi misada-
gebis moTxovniT mimarTvis valdebulebis gareSe. aRniSnuli sakanonmdeblo debule-
ba xarvezebiT xasiaTdeba. kerZod,  xelSekrulebidan gasvlis moTxovnis amoqmedeba 
unda daiSvebodes mxolod mas Semdeg, rac sasamarTlo SeuZleblad miiCnevs xelSek-
rulebis Secvlili garemoebebisadmi misadagebas da ara im etapze, rodesac mxareebi 
ver SeaTanxmeben xelSekrulebis axali garemoebebisadmi Seguebis pirobebs.  

moyvanili poziciis sasargeblod unda iTqvas, rom vinaidan xelSekrulebis misa-
dagebis procesSi garkveuli saxis pirobebi axleburad unda Camoyalibdes Secvlili 
faqtobrivi garemoebebis gaTvaliswinebiT, mocemul SemTxvevaSi gamoyenebul unda 
iqnes ssk-is 325-e muxli: 1. Tu valdebulebis Sesrulebis pirobebi unda ganisazRvros 
xelSekrulebis erT-erTi mxaris an mesame piris mier, maSin saeWvoobisas ivaraudeba, 
rom amgvari gansazRvra unda moxdes samarTlianobis safuZvelze. 2. Tu mxare piro-
bebs ar miiCnevs samarTlianad, an maTi gansazRvra Wianurdeba, gadawyvetilebas iRebs 
sasamarTlo. Sesabamisad, Tu saxelSekrulebo molaparakebis etapze mxareebi ver Tan-
xmdebian xelSekrulebis gadasinjvis pirobebze, xelSekrulebis SenarCunebis mizniT 
urTierTobaSi unda CaerTos sasamarTlo, rogorc obieqturi mesame piri, neitralu-
ri mxare, romelic gonivruli gansjis safuZvelze obieqturad Seafasebs subieqtTa 
interesTa Tanafardobas, ekvivalenturobas da maT dabalansebas Seecdeba.     

xelSekrulebidan gasvlamde sasamarTlosadmi mimarTva uzrunvelyofs valde-
bulebis Sesrulebis fuZemdebluri principis dacvas. aRniSnuli sakiTxi mniSvnelov-
nad ukavSirdeba damatebiTi vadis koncefcias valdebulebiT samarTalSi. valdebu-
lebis darRvevis Semdgom gamosayenebel meoradi moTxovnis uflebaTa regulirebi-
sas angloamerikuli da kontinenturevropuli sistema konceptualurad gansxvave-
bul midgomas avlens: `inglisuri samarTlebrivi mowesrigebis safuZvelia koncefcia 
imis Taobaze, rom xelSekrulebis darRvevis SemTxvevaSi mxareebma SesaZloa, `miato-
von xelSekruleba~ da sxvagvarad eZion kuTvnili dakmayofileba, maSin rodesac ger-
manuli samarTlebrivi damokidebulebis idea sapirispiroa. kerZod, vidre mxareebi 
saxelSekrulebo urTierTobas sxvagvar samarTlebriv reJims ganusazRvravdnen, isi-
ni erTxel mainc unda Seecadon, gadaarCinon xelSekruleba. amitomacaa, rom movali-
saTvis damatebiTi vadis micema valdebulebis darRvevis samarTlebrivi mowesrige-

bis udavo laitmotivia kontinentur da, gansakuTrebiT, germanul samarTalSi~.152 

                                                            
152  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2nd ed., 

Hart Publishing, Oxford and Portland, Oregon, 2006, 380-381, miTiTebulia: fifia a., xelSekru-
lebidan gasvlis kontinenturevropuli da angloamerikuli samarTlebrivi mowesri-
gebis ZiriTadi maxasiaTeblebi da maTi gavlena qarTul samarTalze, `qarTuli sa-
marTlis mimoxilva~, specialuri gamocema, 2008, 80. 
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`germanuli samarTlis msgavsad romanul samarTalSic Sesrulebis moTxovnis uf-
leba farTodaa aRiarebuli da, magaliTad, safrangeTis samoqalaqo kodeqsis 1184-e II 
muxlisa da italiis samoqalaqo kodeqsis 1453-e muxlis Sesabamisad, kreditori, rom-
lis mimarTac movale ar Seasrulebs valdebulebas, uflebamosilia, moiTxovos ara 
mxolod xelSekrulebidan gasvla da zianis anazRaureba, aramed agreTve valdebule-
bis Sesruleba, Tu aRniSnuli jer kidev SesaZlebelia. saerTo samarTlis sistemaSi ki 
sxvagvaradaa sakiTxi danaxuli — Tu xelSekrulebiT SeTanxmebuli valdebuleba ar 
Sesrulda, mxare SezRudulia im TvalsazrisiT, rom mas xelSekrulebis darRvevis ga-
mo zianis anazRaurebis, da ara Sesrulebis, moTxovna SeuZlia~.153 

`kontinenturi evropis qveynebis kanonmdebloba tradiciulad gamodis iqidan, 
rom valdebulebis Seusruleblobis SemTxvevaSi kreditoris ZiriTadi uflebaa, mo-
iTxovos movalisagan valdebulebis realuri (naturiT) Sesruleba~.154 `inglisur-ame-
rikuli samarTali agebulia valdebulebis Sinaarsis sxvagvar samarTlebriv gagebaze... 
zogadi wesis saxiT dadgenilia, rom movalis mier saxelSekrulebo valdebulebis dar-
Rvevisas, kreditors SeuZlia moiTxovos movalisagan mxolod fuladi kompensacia~.155 

germaniis valdebulebiTi samarTlis reformis Sedegad damkvidrda midgoma, ro-
melic erTsa da imave dros icavs braleuli pasuxismgeblobis princips zianis anazRa-
urebis moTxovnis uflebasTan mimarTebiT da, amasTanave, aRiarebs naturiT Sesrule-
bis (performance in specie) moTxovnis primats.156 am ori niSandoblivi elementis kombina-
cia germanul samarTals doqtrinul doneze angloamerikuli sistemisagan diamet-
rulad gansxvavebul poziciaSi ayenebs.157  

rogorc kontinenturi samarTlis Semadgeneli nawili `qarTuli samoqalaqo ko-
deqsi Sesrulebaze orientirebuli aqtia~.158 valdebulebiTi samarTlis zogadi nawili 
Semdegi sakanonmdeblo debulebebiT iwyeba: 1. yoveli Sesruleba gulisxmobs valdebu-
lebis arsebobas. 2. valdebuleba unda Sesruldes jerovnad, keTilsindisierad, daT-
qmul drosa da adgilas.159 kodeqsis `mTeli organizmi, rogorc zogadi, ise kerZo nawi-
li, Sesrulebis meqanizmebzea agebuli. pasuxismgebloba misTvis yvelaze ukiduresi 
RonisZiebaa da vidre misi gamoyeneba moxdebodes, manam darRveuli valdebulebis ga-
jansaRebis Sansi eZlevaT mxareebs. mTavaria Sesruleba da ara pasuxismgebloba~.160 

                                                            
153  Zweigert K., Kötz H., Einführung in die Rechtsvergleichung: auf dem Gebiet des Privatrechts, 3. Aufl., 1996, 

469, 477, miTiTebulia: CaCava s., myidvelis meoradi uflebebis SedarebiTsamarTlebri-
vi analizi, `qarTuli samarTlis mimoxilva~, specialuri gamocema, 2004, 36.  

154  ZlieriSvilis z., valdebulebis Sesruleba, Tb., 2006, 76.  
155  iqve. 
156  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2nd ed., 

Hart Publishing, Oxford and Portland, Oregon, 2006, 438. 
157  iqve. 
158  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saqarTvelos mecniere-

baTa akademiis TinaTin wereTlis saxelobis saxelmwifosa da samarTlis instituti, 
kerZo samarTlis instituti, Tb., 2005, 285. 

159   Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j. (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni III, Tb., 2001, 267-359. 

160  zarandia T., saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi (sakandida-
to disertaciis avtoreferati), Tb., 2002, 3.  
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kodeqsiT ganmtkicebuli meqanizmebi umTavresad da upirvelesad valdebulebis 
Sesrulebis uzrunvelyofas emsaxureba. `xelSekruleba arc xelwamosakravi sikeTea 
da arc vinmes damonebis saSualeba. xelSekruleba hgavs im mSevenier sasaxles, sadac 
Sesvla Tavisufalia, xolo gamosvla Znelia... kodeqsis normebi isea mowyobili, rom 
igi erTmaneTze `gabutul mxareebs~ xelSekrulebis Sewyvetisken ki ar mouwodebs, 

aramed misi SenarCuneba-Sesrulebisken ubiZgebs~.161 
kerZod, Sesrulebis prioritetulobaze metyvelebs is faqtic, rom ssk valdebu-

lebis darRvevis safuZvelze aRmocenebul meoradi moTxovnis uflebaTa katalogSi 
upiratesad gamosayenebel samarTlebrivi dacvis saSualebad damatebiT Sesrulebas 
iTvaliswinebs. kerZod, ssk-is 405-e I muxli, romelic xelSekrulebidan gasvlis wina-
pirobebs gansazRvravs, xelSekrulebaze uaris uflebas SesrulebisaTvis damatebiT 
gansazRvruli vadis uSedegod gasvlas ukavSirebs. amave principiT, ssk-is 399-e II mux-
lis ZaliT, Tu valdebulebaTa darRvevaa xelSekrulebis moSlis safuZveli, aRniSnu-
li dasaSvebia mxolod naklovanebaTa aRmofxvrisaTvis dadgenili vadis uSedegod 
gasvlis an uSedego gafrTxilebis Semdeg.  

damatebiTi vada winapirobad aris gansazRvruli zianis anazRaurebis moTxovnis 
uflebis mimarTac ssk-is 394-e muxlSi, romelic garkveul winaaRmdegobriv reguli-
rebas avlens. msjelobis miznisTvis mniSvnelovania aRniSnuli sakanonmdeblo debu-
lebis formulirebis moyvana: movalis mier vadis gadacilebisas kreditors SeuZlia 
dauniSnos movales valdebulebis SesrulebisaTvis aucilebeli dro. Tuki movale am 
droSic ar Seasrulebs valdebulebas, maSin kreditors ufleba aqvs valdebulebis 
Sesrulebis nacvlad moiTxovos zianis anazRaureba. muxlis Sinaarsidan, marTalia, 
erTi SexedviT, damatebiTi vadis daweseba kreditoris uflebad vlindeba, Tumca ssk-
is 394-e III muxlis gaTvaliswinebiT, eWvgareSea, rom ssk-is 394-e II muxli damatebiTi 
vadis dawesebis savaldebulo wess ganamtkicebs. kerZod, damatebiTi vadis gansazR-
vra ar aris saWiro, Tu aSkaraa, rom mas raime Sedegi ar mohyveba, an roca arsebobs gan-
sakuTrebuli garemoebebi, romlebic orive mxaris interesebis gaTvaliswinebiT amar-
Tleben zianis anazRaurebis moTxovnis dauyovnebliv gamoyenebas (394-e III). moyvanili 
normebis urTierTkavSirSi ganxilvis safuZvelze SesaZlebelia Semdegi daskvnis ga-
keTeba: Tu ssk-is 394-e III muxli CamoTvlis damatebiTi vadis gansazRvris sagamonak-
liso SemTxvevebs, rodesac `ar aris saWiro~ damatebiTi vadis daweseba, logikurad 
ssk-is 394-e II muxli gulisxmobs, rom yvela sxva, III nawiliT gauTvaliswinebel Sem-
TxvevebSi, damatebiTi vadis dadgena savaldebuloa. am sakiTxis regulirebisas saqar-

Tveloc germanuli samarTlis gzas gahyva.162 
  zemoaRniSnuli kidev erTxel amtkicebs, rom Tu kanonmdebloba xelSekruleba-

ze uaris uflebisadmi xelmisawvdomobas, pativsadeb safuZvelTan erTad, ukavSirebs 
SesrulebisaTvis gansazRvruli damatebiTi vadis uSedegod gasvlas, Secvlili gare-

                                                            
161  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saqarTvelos mecniere-

baTa akademiis TinaTin wereTlis saxelobis saxelmwifosa da samarTlis instituti, 
kerZo samarTlis instituti, Tb., 2005, 286-287. 

162  gsk-is 323-e I paragrafi xelSekrulebidan gasvlis winapirobad gansazRvravs damatebiTi 
vadis dawesebis Sesaxeb moTxovnis dacvas da ara mxaris arsebiTi danakargis arsebobas.  
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moebebis arsebobisas, isev valdebulebis Sesrulebis uzenaesobis principis uzrun-
velsayofad, saxelSekrulebo urTierTobis xelSekrulebidan gasvlis samarTlebriv 
reJimSi transformirebisTvis, winapirobad unda ganisazRvros sasamarTlosadmi 
xelSekrulebis misadagebis moTxovniT mxareTa mimarTvis valdebuleba da sasamar-
Tlos mier xelSekrulebis adaptaciis SeuZleblad gamocxadeba. 

mxolod zemoganxilul samarTlebriv winapirobaTa Semadgenlobis arsebobisas Se-
saZlebelia amoqmeddes xelSekrulebidan gasvla, rogorc dazaralebuli mxaris umniS-
vnelovanesi samarTlebrivi dacvis saSualeba, romelic  `xorcieldeba zogadi wesis Se-
sabamisad. am uflebis realizebis SemTxvevaSi samarTlebriv Sedegs gansazRvravs da Se-
sabamis, xelSekrulebis dadebamde arsebuli pirvandeli mdgomareobis aRdgenis, moTx-

ovnas afuZnebs ssk-is 352-e muxli ssk-is 398-e muxlTan urTierTkavSirSi.163 

 
3. Sesrulebis SeuZleblobis regulirebis xarvezebi 

 
3.1 Sesrulebis arabraleuli SeuZlebloba, rogorc samoqalaqo                      

kodeqsiT gaTvaliswinebuli SeuZleblobis erTaderTi saxe 
 

germanul samarTalSi ganxorcielebuli fundamenturi reformis Semdeg dam-

kvidrda valdebulebis darRvevis erTiani cneba.164 valdebulebis Sesrulebis dab-

rkoleba (LeistungsstSrungen) gsk-Si saerTo samarTlis sistemisaTvis cnobili kategoriis 

— valdebulebis darRvevis (Breach of Contract) sinonimuri mniSvnelobiT gamoiyeneba. igi 
aerTianebs valdebulebis Seusruleblobis yvela saxes valdebulebis darRvevaTa er-
Tian sistemaSi da moicavs yvela cnobil da SesaZlo gadaxvevas saxelSekrulebo valde-

bulebis reJimidan.165 valdebulebis darRveva germanul samarTalSi ganimarteba ro-
gorc xelSekrulebiT gaTvaliswinebuli Sesrulebis ganuxorcielebloba mTlianad an 

nawilobriv.166 Sesabamisad, valdebulebis darRvevis arseboba dgindeba obieqturi kri-
teriumis safuZvelze — darRveva saxezea im SemTxvevaSi, Tu xelSekrulebiT nakisri val-
debulebis Seusrulebloba, rogorc obieqturi faqti, dadasturdeba.  

reformamdeli regulirebisgan gansxvavebiT, valdebulebis yovelgvari Seusru-

lebloba gaerTianda saerTo cnebaSi — valdebulebis darRveva (Pflichtverletzung), romel-
mac moicva oTxi saxis Seusrulebloba: 1) movalis mier vadis gadacileba; 2) valdebule-

                                                            
163  CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, sadiser-

tacio naSromi, Tb., 2010, 70, <http://www.law.tsu.edu.ge/files/ disertacia_Sofio_ chachava.pdf>.  
164   reformis Sedegad uari iTqva bralze, rogorc xelSekrulebidan gasvlis aucilebel 

winapirobaze. Tumca reformis komisiam ucvlelad SeinarCuna braleuloba zianis anazRa-
urebis moTxovnis safuZvlad. ix. Zimmermann R., Breach of Contract and Remedies under the New 
German Law of Obligations, Saggi, Conferenze e Seminari 48, Roma, 2002, 7-8, <http://www.cisg.law. 
pace.edu/cisg/biblio/zimmerman.html>. 

165  Markesinis S.B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2nd ed., 
Hart Publishing, Oxford and Portland, Oregon, 2006, 379.  

166  iqve, 387.  
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bis Sesrulebis SeuZlebloba; 3) nakliani Sesruleba; 4) mxaris uflebebis, samarTliT 

daculi interesebisa da sxva interesebis dacvis valdebulebis darRveva.167 
germanuli samarTlisgan gansxvavebiT, qarTul samarTlebriv sivrceSi ar arse-

bobs valdebulebis darRvevis erTiani cneba. ssk ar iTvaliswinebs valdebulebis 
darRvevis calkeuli kategoriis damoukidebeli muxliT regulirebas. magaliTad, 
nakliani Sesrulebis, rogorc erT-erTi saxis valdebulebis darRvevis, maregulire-
beli danawesebi nasyidobis xelSekrulebis momwesrigebel normebSia gabneuli da ar 
aris zogadi nawilis kuTvnileba, romlebic Tanabrad gamosayenebeli iqneboda cal-
keuli tipis xelSekrulebis mimarT. mxolod movalis mier vadis gadacilebaa calke 
reglamentaciis sagani, xolo misTvis gankuTvnil TavSi Sesrulebis SeuZleblobas er-
TaderTi muxli aqvs daTmobili, romelic aseve xarvezuli regulirebiT xasiaTdeba. 

valdebulebis Sesrulebis SeuZlebloba kontinenturi samarTlis sistemaSi xel-
Sekrulebis darRvevis erT-erT ZiriTad da damoukidebel saxed aris warmodgenili, 
Tumca ssk-Si, Sesrulebis SeuZleblobis reglamentaciis TvalsazrisiT, mniSvnelo-
vani vakuumia. kerZod, igi vadis gadacilebis kategoriaSia zedapirulad ganxiluli 
da valdebulebis darRvevis am damoukidebel saxes moqmed kodeqsSi safuZvliani sa-
marTlebrivi regulireba ar eTmoba. Sesrulebis SeuZleblobis momwesrigebeli er-
TaderTi, ssk-is 401-e, muxli warmodgenilia vadis gadacilebasTan kavSirSi im Sem-
Txvevis gamosaxatavad, Tu rodis ar CaiTvleba vada gadacilebulad. kerZod, aRniS-
nuli normatiuli debulebis formulirebiT, vada gadacilebulad ar CaiTvleba, Tu-
ki valdebuleba ar Sesrulda iseT garemoebaTa gamo, romlebic movalis braliT ar 
aris gamowveuli. xsenebuli muxli srulyofilad ver asaxavs Sesrulebis SeuZleblo-
bis samarTlebriv arss, vinaidan mas asaxelebs mxolod vadis gadacilebis gamomricx-
av garemoebad. aRniSnuli sakanonmdeblo debulebiT Sesrulebis SeuZleblobis mxo-
lod erT-erTi saxe — arabraleuli SeuZleblobaa mowesrigebuli, romelic ar aris am 
samarTlebrivi konstruqciis erTaderTi klasikuri SemTxveva. realurad, Sesrule-
bis SeuZleblobas SeiZleba rogorc movalis, ise kreditoris braleuli qmedeba 
(umoqmedoba) edos safuZvlad.  

ssk-is 401-e muxlis saTauris formulirebidanac naTlad ikveTeba, rom kodeqsi val-
debulebis yvela saxis Seusruleblobas, romelic movalis braliT araa gamowveuli, Ses-
rulebis arabraleul SeuZleblobad ganixilavs, rac aramarTebulia. magaliTad, kredi-
toris mier vadis gadacilebisas valdebuleba movalis bralisagan damoukideblad ver 
sruldeba, Tumca amiT calsaxad ar fuZndeba Sesrulebis SeuZlebloba, radganac mova-
le kvlav valdebuli rCeba, ganaxorcielos Sesruleba (magaliTad, deponirebiT). amas-
Tan, Sesrulebis SeuZlebloba saxezea ara mxolod maSin, rodesac movalisgan damouki-
debeli garemoebebiT valdebuleba ar sruldeba, aramed, rodesac Sesrulebis SeuZleb-
lobas kreditoris an Tavad movalis braleulma qmedebam Seuwyo xeli. 

                                                            
167  msgavsad, essp ganamtkicebs valdebulebis darRvevis erTian koncefcias, romelic 

aerTianebs braleuli da arabraleuli Sesrulebis SeuZleblobis, vadis gadacilebis, 
nakliani Sesrulebisa da valdebulebis ganxorcielebisaTvis aucilebeli Tanaqmede-
bis valdebulebis darRvevis saxeebs. ix. essp-is (Principles of European Contract Law – Parts I 
and II - Revised 1998, Part III – 2003, <www.lexmercatoria.org>) 1.301 IV muxli.   
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amrigad, kodeqsis 401-e muxlSi mxolod bundovnad ikveTeba Sesrulebis SeuZleb-
lobis mxolod erTi — arabraleuli SeuZleblobis kategoria. xolo Sesrulebis SeuZ-
leblobisas meoradi moTxovnis uflebebze xelmisawvdomobis, mxareTa pasuxismgeblo-
bis, Semxvedri valdebulebisagan ganTavisuflebis, kreditorisa Tu movalis braleuli 
qmedebiT ganpirobebuli, droebiTi da mudmivi, obieqturi Tu subieqturi, absoluturi 
Tu keTilsindisierebis principiT gamarTlebuli fardobiTi Sesrulebis SeuZleblo-
bis sakiTxebi sakanonmdeblo doneze araa gadawyvetili, rac rogorc doqtrinul, ise sa-
marTalSefardebis doneze arsebiT sirTuleebs ganapirobebs. magaliTad, sasamarTlo 
ssk-is 401-e muxls mxolod Sesrulebis SeuZleblobis iseTi SemTxvevis mosawesrigeblad 

iyenebs, romelic movalis braleul qmedebas ar miewereba.168 
amrigad, ssk-is 401-e muxlSi mxolod movalis bralisagan damoukidebeli Sesru-

lebis SeuZleblobis koncefciaa gadmocemuli, isic arasrulyofili da gaumarTavi 
formulirebiT.  

 
3.2 Sesrulebis SeuZleblobis valdebulebis darRvevis saxed                          

reglamentaciis problema da meoradi moTxovnis                                               
uflebebisadmi mimarTeba  

 
ssk-is 399-e muxli ganamtkicebs xelSekrulebis moSlis samarTlebriv reJims, ro-

melic mxolod grZelvadiani saxelSekrulebo valdebulebiTsamarTlebrivi urTier-
Tobis mimarT gamoiyeneba. aRniSnuli muxlis pirveli nawilis Tanaxmad, xelSekrule-
bis nebismier mxares SeuZlia, pativsadebi safuZvlidan gamomdinare, uari Tqvas 
grZelvadian valdebulebiT urTierTobaze xelSekrulebis moSlisaTvis dawesebuli 
vadis daucvelad. pativsadebi safuZvlis arsebobis gansazRvra obieqtur kriteri-
ums ukavSirdeba. kerZod, aRniSnuli muxlis ZaliT, pativsadebia safuZveli, roca 
xelSekrulebis momSlel mxares konkretuli viTarebis, maT Soris dauZleveli Zali-
sa da ormxrivi interesebis gaTvaliswinebiT, ar SeiZleba moeTxovos saxelSekrule-
bo urTierTobis gagrZeleba SeTanxmebuli vadis an xelSekrulebis moSlisaTvis da-
wesebuli vadis gasvlamde. mniSvnelovania, rom moyvanili sakanonmdeblo debuleba 
dauZlevel Zalas, rogorc Sesrulebis arabraleul SeuZleblobas, xelSekrulebis 
dauyovneblivi moSlis winapirobad gansazRvravs.  

msgavsi Sinaarsis normas ganamtkicebs gsk-is 314-e I paragrafi, romelic dasaSve-
bad miiCnevs grZelvadiani valdebulebiTsamarTlebrivi urTierTobis moSlas pativ-
sadebi safuZvliT, mxareTa SeTanxmebiT an kanoniT, xelSekrulebis moSlisaTvis dad-
genili specialuri vadebis daucvelad. Tumca, ssk-is 399-e I muxlisagan gansxvavebiT, 
gsk-is 314-e I paragrafi ar moicavs miTiTebas Sesrulebis SeuZleblobaze, rogorc 
xelSekrulebis dauyovneblivi moSlis safuZvelze. samagierod, gsk-is 323-e II parag-
rafi ganamtkicebs valdebulebis Seusruleblobis calkeul SemTxvevebs (maT Soris 

                                                            
168  saqarTvelos uzenaesi sasamarTlos 2006 wlis 2 martis ganCineba saqmeze: as-853-1122-

05, 42, <http://www.supremecourt.ge/files/upload-file/pdf/samoq2006-5-uni.pdf>.  
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moiazreba Sesrulebis SeuZleblobac), rodesac damatebiTi vadis samarTlebrivi me-
qanizmi ar gamoiyeneba. swored es aris gsk-is 314-e I paragrafSi Sesrulebis SeuZleb-
lobis miuTiTeblobis mizezi. amasTan, gsk-is 314-e II paragrafis ZaliT, valdebule-
bis darRveva xelSekrulebis moSlis damoukidebel safuZvlad ganixileba. am dros 
damatebiTi vadis koncefcia iwyebs sruli datvirTviT amoqmedebas, sanam moxdebodes 
urTierTobis transformireba xelSekrulebidan gasvlis samarTlebriv reJimSi.  

Tu ssk-is 399-e I muxliT, dauZleveli Zala, rogorc Sesrulebis arabraleuli Se-
uZlebloba, xelSekrulebis dauyovneblivi moSlis samarTlebriv safuZvlad ganixi-
leba, ssk-is 399-e II muxli xelSekrulebis moSlis damoukidebel winapirobad valde-
bulebis darRvevas acxadebs. kerZod, Tu safuZveli saxelSekrulebo valdebulebaTa 
darRvevacaa, xelSekrulebis moSla dasaSvebia mxolod naklovanebaTa aRmofxvri-
saTvis dadgenili vadis uSedegod gasvlis an uSedego gafrTxilebis Semdeg. Sesabami-
sad gamoiyeneba ssk-is 405-e II muxli. am logikiT, ssk Sesrulebis arabraleul SeuZ-
leblobas valdebulebis darRvevad ar ganixilavs, vinaidan Sesrulebis arabraleu-
li SeuZleblobisas xelSekrulebis moSlis sakiTxs calke regulirebas uTmobs, xo-
lo valdebulebis darRvevisas xelSekrulebis moSlis SemTxveva damoukidebeli — 
ssk-is 399-e II muxliT wesrigdeba. amrigad, Sesrulebis SeuZlebloba, rogorc valde-
bulebis darRvevis erT-erTi damoukidebeli saxe, swored 399-e II muxlis regulire-
bas unda daeqvemdebaros.  

marTalia, Sesrulebis SeuZleblobis pirobebSi damatebiTi vadis daweseba, Sede-
gis TvalsazrisiT, samarTlebriv azrs moklebulia, magram SemTxvevebs, rodesac xel-
Sekrulebidan dauyovneblivi gasvlis uflebamosileba fuZndeba, ssk-is 405-e II muxli 
gansazRvravs. ssk-is 405-e II (a) muxlSi saubaria swored im pirobebze, rodesac damate-
biTi vadis daweseba gamoiricxeba, radgan aSkaraa, rom mas araviTari Sedegi ar mohyve-
ba. normis ganmartebidan gamomdinare, aq unda igulisxmebodes mosalodneli darRve-
visa da Sesrulebis SeuZleblobis samarTlebrivi kategoriebi, rodesac damatebiTi 
vadis daweseba ubralo formalobad iqceva. swored amitom dauZlevel Zalaze ssk-is 
399-e I muxlSi miTiTeba samarTlebrivad gaumarTlebelia.  

marTalia, Sesrulebis arabraleuli SeuZleblobis SemTxvevaSi ssk-is 399-e I mux-
liT uzrunvelyofilia saxelSekrulebo urTierTobis damTavreba xelSekrulebis 
moSlis samarTlebrivi konstruqciiT, Tumca gaugebaria Sesrulebis arabraleuli 
SeuZleblobis, romelic valdebulebis darRvevad ar aris kodeqsSi warmodgenili, 
da xelSekrulebaze uaris urTierTmimarTeba, vinaidan xelSekrulebidan gasvlis uf-
leba, angloamerikuli samarTlisagan gansxvavebiT, kontinentur samarTalSi mxolod 
valdebulebis darRvevis safuZvelze aRmocendeba.  

ramdenadac kodeqsi Sesrulebis SeuZleblobisas saxelSekrulebo urTierTobis 
dasrulebis samarTlebriv reJims iTvaliswinebs mxolod grZelvadiani urTierTobis 
arsebobisas, yvela sxva valdebulebiTsamarTlebriv urTierTobaSi, romelic mra-
valjeradad gansaxorcielebel Sesrulebas ar iTvaliswinebs, Sesrulebis SeuZleb-
lobisas xelSekrulebidan gasvlis sakiTxi mouwesrigebeli rCeba. amasTan, xelSekru-
lebis moSlis instituti, Tavisi iuridiuli arsiT, mniSvnelovnad gansxvavdeba xel-
Sekrulebidan gasvlis samarTlebrivi kategoriisagan, romlisTvisac arsebiTi maxa-
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siaTebeli swored Tavdapirveli mdgomareobis aRdgena-restituciaa, rac moSlis 
SemTxvevaSi — grZelvadiani valdebulebiTsamarTlebrivi urTierTobis pirobebSi — 
realurad warmoudgenelia.  

ssk ar iTvaliswinebs Sesrulebis SeuZleblobis safuZvliT xelSekrulebidan 
gasvlis samarTlebriv konstruqcias, rac kidev erTxel adasturebs, rom Sesrulebis 
SeuZlebloba, rogorc valdebulebis Seusruleblobis obieqturi faqti, valdebu-
lebis darRvevis saxed ar aris kodeqsSi warmodgenili (miuxedavad imisa, rom igi val-
debulebis darRvevis karSia mocemuli). zemoaRniSnulis gaTvaliswinebiT, SeuZlebe-
lia arsebobdes aseve kreditoris zianis anazRaurebis uflebisadmi xelmisawvdomo-
ba, vinaidan ssk-is 394-e I muxlis Tanaxmad, movales pasuxismgebloba zianis anazRau-
rebis saxiT daekisreba mxolod braleuli darRvevis SemTxvevaSi.  

ramdenadac saxelSekrulebo urTierTobis damTavrebis SesaZleblobas kodeqsi 
iTvaliswinebs mxolod xelSekrulebis moSlis samarTlebrivi meqanizmiT, isic mxo-
lod arabraleuli Sesrulebis SeuZleblobis pirobebSi da mxolod grZelvadian 
valdebulebiT urTierTobaSi, imdenad regulirebis miRma rCeba braleuli Sesrule-
bis SeuZleblobisas xelSekrulebis samarTlebrivi bedis, mxareTa ufleba-movaleo-
bebis, aseve maTi pasuxismgeblobis sakiTxi. amasTan, ara marto grZelvadian, aramed 
moklevadian urTierTobebSi.  

De lege ferenda saxiT unda iTqvas, rom Sesrulebis SeuZleblobis valdebulebis dar-
Rvevis saxed reglamentaciiT uzrunvelyofil iqneba xelSekrulebidan gasvlisa da 
zianis anazRaurebis moTxovnis uflebebisadmi kreditoris xelmisawvdomoba. samar-
Tlebrivi gansazRvrulobisaTvis aucilebelia aseve, detalurad mowesrigdes Sesru-
lebis SeuZleblobis saxeebi da movalis pasuxismgeblobis farglebi ganisazRvros Ses-
rulebis SeuZleblobis warmoSobis mimarT movalis braleulobis gaTvaliswinebiT.  

 
V. daskvna 

 
1997 wlis 26 ivniss miRebul iqna germanuli samarTlis moziare, damoukidebeli 

saqarTvelos sk, rac iyo mcdeloba evropuli samarTlebrivi sivrcisaTvis damaxasia-
Tebeli principebisa da RirebulebaTa sistemis amsaxveli samarTlebrivi bazis Seq-
mnisa, romelic gaemijneboda sabWoTa samarTlebriv Sexedulebebs da Sesatyvisi iqne-
boda Secvlili socialuri garemos pirobebSi aRmocenebuli samoqalaqo brunvis 
moTxovnebisa.  

axali samarTlebrivi institutebis formirebisas ssk daemyara evropul kodifi-
kaciebs da gansakuTrebiT gaiziara germaniis valdebulebiTi samarTlis fundamen-
turi reformis safuZvelze ganxorcielebuli konceptualuri srulyofis Sedegebi. 
miuxedavad amisa, germanuli samarTlis gavleniT danergili Sesrulebis garTulebi-
sa da SeuZleblobis koncefciebi mniSvnelovnad scildeba gsk-is reformis Semdgom-
droindel regulirebas, germaniis samoqalaqo sjuldebiT ganmtkicebul analog in-
titutebs da, konceptualuri Tu sistemuri TvalsazrisiT, winaaRmdegobriv da ara-
erTgvarovan regulirebas iTvaliswinebs.  
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valdebulebis Sesrulebis ukiduresi garTulebisa da SeuZleblobis sakanon-
mdeblo mowesrigebis analizi qarTul samarTalSi avlens araerT mniSvnelovan xar-
vezsa Tu vakuums rogorc sistemuri, ise Sinaarsobrivi TvalsazrisiT. kvlevis Sede-
gebi SesaZlebelia Semajamebeli Tezisebis saxiT Camoyalibdes: 

• valdebulebis Sesrulebis garTulebis warmoSobisaTvis aucilebeli yvela 
winapiroba Secvlili garemoebebis momwesrigebeli ssk-is 398-e I muxliT pirdapir ar 
aris formulirebuli. muxlis gamoyenebis winapirobebi normis analizisa da sasamar-
Tlo praqtikis safuZvelze ikveTeba. normis marTebuli gamoyenebis uzrunvelsayo-
fad aucilebelia zustad da zedmiwevniT ganisazRvros Sesrulebis garTulebis yve-
la samarTlebrivi maxasiaTebeli. 

• Sesrulebis aragonivruloba ssk-Si warmodgenilia rogorc Sesrulebis gar-
Tulebis Tanamdevi Sedegi. saWiroa dazustdes ssk-is 398-e muxlis formulireba da 
Sesrulebis aragonivruloba, araracionaluroba, rodesac keTilsindisierebis prin-
cipis safuZvelze gaumarTlebelia mxarisagan xelSekrulebis ganuxreli dacvis 
moTxovna, Sesrulebis garTulebis srulad dafuZnebis sxva savaldebulo winapiro-
bebTan erTad, erT-erT aucilebel winapirobad iqnes ganmtkicebuli. aRniSnuli gan-
pirobebulia imiT, rom Sesrulebis gonivruloba xelSekrulebis mboWavi Zalis gan-
msazRvreli umTavresi kriteriumia. 

• Secvlili garemoebebis maregulirebeli sakanonmdeblo debuleba ugulebel-
yofs sasamarTlos rols axali garemoebebisadmi xelSekrulebis misadagebis proces-
Si, ramdenadac saxelSekrulebo molaparakebis etapze adaptaciis SeuZleblobas an 
erT-erTi mxaris Tanxmobis ararsebobas pirdapir xelSekrulebidan gasvlis uflebas 
ukavSirebs da saxelSekrulebo molaparakebis Semdgom etapad sasamarTlosadmi misa-
dagebis moTxovnis uflebis wardgenas ar ganixilvas. 

• dauSvebelia ssk-iT mxares eniWebodes Secvlili garemoebebisadmi xelSekru-
lebis misadagebis uaryofis ufleba. iuridiul doqtrinasa da evropul kanonmdeb-
lobaSi sayovelTaod aRiarebulia mxaris valdebuleba — xeli Seuwyos xelSekrule-
bis gadasarCenad mimarTul RonisZiebebs. Sesabamisad, kreditoris uari Secvlili ga-
remoebebisadmi xelSekrulebis misadagebaze ar unda iyos angariSgasawevi, ramdena-
dac mas upirispirdeba movalis pativsadebi interesi, saxelSekrulebo samarTliano-
bisa da wonasworobis, interesTa balansis aRdgenisa da dacvis principebi.  

• mxareTa molaparakebis etapze Secvlili garemoebebisadmi xelSekrulebis mi-
sadagebis SeuZleblobisas ssk pirdapir iTvaliswinebs dazaralebuli mxaris mier 
xelSekrulebidan gasvlis uflebis gamoyenebas, sasamarTlosadmi misadagebis moTx-
ovniT mimarTvis valdebulebis gareSe. aRniSnuli sakanonmdeblo debuleba xarvezu-
li mowesrigebiT xasiaTdeba. kerZod,  xelSekrulebidan gasvlis moTxovnis amoqmede-
ba unda daiSvebodes mxolod mas Semdeg, rac sasamarTlo SeuZleblad miiCnevs xel-
Sekrulebis Secvlili garemoebebisadmi misadagebas da ara im etapze, rodesac mxare-
Ta mier ver SeTanxmdeba xelSekrulebis axali garemoebebisadmi Seguebis pirobebi. 
Secvlili garemoebebis arsebobisas, isev valdebulebis Sesrulebis uzenaesobis 
principis uzrunvelsayofad, saxelSekrulebo urTierTobis xelSekrulebidan gas-
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vlis samarTlebriv reJimSi transformirebisTvis, winapirobad unda ganisazRvros 
sasamarTlosadmi xelSekrulebis misadagebis moTxovniT mxareTa mimarTvis valdebu-
leba da sasamarTlos mier xelSekrulebis adaptaciis SeuZleblad gamocxadeba. 

• germanuli samarTlisgan gansxvavebiT, qarTul samarTlebriv sivrceSi ar ar-
sebobs valdebulebis darRvevis erTiani cneba. ssk ar iTvaliswinebs valdebulebis 
darRvevis calkeuli kategoriis damoukidebeli muxliT regulirebas. magaliTad, 
nakliani Sesrulebis, rogorc erT-erTi saxis valdebulebis darRvevis, maregulire-
beli danawesebi nasyidobis xelSekrulebis momwesrigebel normebSia gabneuli da ar 
aris zogadi nawilis kuTvnileba, romlebic Tanabrad gamosayenebeli iqneboda calkeu-
li tipis xelSekrulebis mimarT. mxolod movalis mier vadis gadacilebaa calke reg-
lamentaciis sagani, xolo misTvis gankuTvnil TavSi Sesrulebis SeuZleblobas erTa-
derTi muxli aqvs daTmobili, romelic aseve xarvezuli regulirebiT xasiaTdeba.  

• ssk-Si, Sesrulebis SeuZleblobis reglamentaciis TvalsazrisiT, mniSvnelova-
ni vakuumia. kerZod, igi vadis gadacilebis kategoriaSia zedapirulad ganxiluli da 
valdebulebis darRvevis am damoukidebel saxes moqmed kodeqsSi safuZvliani samar-
Tlebrivi regulireba ar eTmoba. Sesrulebis SeuZleblobis momwesrigebeli erTader-
Ti, ssk-is 401-e, muxli warmodgenilia vadis gadacilebasTan kavSirSi im SemTxvevis ga-
mosaxatavad, Tu rodis ar CaiTvleba vada gadacilebulad. aRniSnuli sakanonmdeblo 
debulebiT Sesrulebis SeuZleblobis mxolod erT-erTi saxe — arabraleuli SeuZleb-
lobaa mowesrigebuli, romelic ar aris am samarTlebrivi konstruqciis erTaderTi 
klasikuri SemTxveva. gaumarTlebelia, rom kodeqsi valdebulebis yvela saxis Seusru-
leblobas, romelic movalis braliT araa gamowveuli, Sesrulebis arabraleul SeuZ-
leblobad ganixilavs. xolo Sesrulebis SeuZleblobisas meoradi moTxovnis uflebeb-
ze xelmisawvdomobis, mxareTa pasuxismgeblobis, Semxvedri valdebulebisagan ganTavi-
suflebis, kreditorisa Tu movalis braleuli qmedebiT ganpirobebuli, droebiTi da 
mudmivi, obieqturi Tu subieqturi, absoluturi Tu fardobiTi Sesrulebis SeuZleb-
lobis sakiTxebi sakanonmdeblo doneze araa gadawyvetili. 

• ssk Sesrulebis arabraleul SeuZleblobas valdebulebis darRvevad ar gani-
xilavs, vinaidan Sesrulebis arabraleuli SeuZleblobisas xelSekrulebis moSlis 
sakiTxs calke regulirebas uTmobs, xolo valdebulebis darRvevisas xelSekrule-
bis moSlis SemTxveva damoukidebeli — ssk-is 399-e II muxliT wesrigdeba. amrigad, Ses-
rulebis SeuZlebloba, rogorc valdebulebis darRvevis erT-erTi damoukidebeli 
saxe, swored 399-e II muxlis regulirebas unda daeqvemdebaros.  

• kodeqsi Sesrulebis SeuZleblobisas saxelSekrulebo urTierTobis dasru-
lebis samarTlebriv reJims iTvaliswinebs mxolod grZelvadiani urTierTobis arse-
bobisas, yvela sxva valdebulebiTsamarTlebriv urTierTobaSi, romelic mravalje-
radad gansaxorcielebel Sesrulebas ar iTvaliswinebs, Sesrulebis SeuZleblobisas 
xelSekrulebidan gasvlis sakiTxi mouwesrigebeli rCeba. amasTan, xelSekrulebis 
moSlis instituti, Tavisi iuridiuli arsiT, mniSvnelovnad gansxvavdeba xelSekru-
lebidan gasvlis samarTlebrivi meqanizmisgan, romlisTvisac arsebiTi maxasiaTebeli 
swored Tavdapirveli mdgomareobis aRdgena-restituciaa, rac moSlis SemTxvevaSi — 
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grZelvadiani valdebulebiTsamarTlebrivi urTierTobis pirobebSi — realurad 
warmoudgenelia. 

• ssk ar iTvaliswinebs Sesrulebis SeuZleblobis safuZvliT xelSekrulebidan 
gasvlis samarTlebriv reJims, rac kidev erTxel adasturebs, rom Sesrulebis SeuZ-
lebloba, rogorc valdebulebis Seusruleblobis obieqturi faqti, valdebulebis 
darRvevis saxed ar aris kodeqsSi warmodgenili. amdenad, regulirebis miRma rCeba da 
gaurkvevelia meoradi uflebebisadmi kreditoris xelmisawvdomobisa da mxareTa pa-
suxismgeblobis sakiTxi.  

• Sesrulebis SeuZleblobis valdebulebis darRvevis saxed reglamentaciiT 
uzrunvelyofil iqneba uflebamosili piris mier meoradi moTxovnis uflebebis 
amoqmedebis SesaZlebloba. samarTlebrivi gansazRvrulobisaTvis aseve aucilebe-
lia, detalurad mowesrigdes Sesrulebis SeuZleblobis saxeebi da movalis pasuxis-
mgeblobis farglebi ganisazRvros Sesrulebis SeuZleblobis warmoSobis mimarT mi-
si braleulobis gaTvaliswinebiT. 

 
 



ana ramiSvili
∗
 

 
 
 

momxmarebelTa uflebebis dacvis kerZosamarTlebrivi 

meqanizmebi samomxmareblo kreditis xelSekrulebaSi 

 
1. Sesavali 

 
qveynis ekonomikis ganviTarebis bunebrivi Sedegi mosaxleobis cxovrebis donis 

gazrdaa. ganviTarebuli qveynebis gamocdileba cxadyofs, rom sazogadoebaSi saSua-
lo fenis CamoyalibebasTan erTad izrdeba samomxmareblo kreditis mniSvneloba. sa-
momxmareblo krediti SesaZleblobas iZleva mosaxleobis piradi da sayofacxovrebo 
moTxovnilebebi dakmayofildes ufro maRali xarisxiT, vidre Tundac saSualo fenis 
warmomadgenels SeuZlia mxolod sakuTari saxsrebis gamoyenebiT. SeiZleba iTqvas, 
rom Tanamedrove sabazro ekonomikis mqone qveynebSi samomxmareblo krediti sazoga-
doebis yoveldRiuri cxovrebis ganuyofeli nawili gaxda. qarTul realobaSic sa-
momxmareblo krediti erT-erTi warmatebuli finansuri momsaxureba gamodga. amgva-
ri kreditis momxmarebelTa raodenoba sul ufro izrdeba.  

samomxmareblo kreditis farTo gavrcelebis miuxedavad, igi miCneulia erT-erT 
yvelaze rTul da potenciuri riskis Semcvel xelSekrulebad, romelsac momxmarebe-
li debs Tavisi piradi da sayofacxovrebo moTxovnilebebis dasakmayofileblad. aR-
niSnuli ganapirobebs momxmarebelTa uflebebisa da kanoniT gaTvaliswinebuli inte-
resebis dacvis gansakuTrebul mniSvnelobas da am kuTxiT samomxmareblo kreditis 
xelSekrulebis saTanado samarTlebrivi regulirebis saWiroebas misi Taviseburebe-
bis gaTvaliswinebiT. samomxmareblo dakreditebis sferoSi Tanamedrove samarTleb-
rivi mowesrigebis mizania jansaRi konkurenciis ganviTarebis xelSewyoba da momxma-
rebelTa uflebebis dacvis maRali donis uzrunvelyofa.  

 
 2. samomxmareblo kreditis xelSekruleba  

 
2.1 cneba 

 
      samomxmareblo kreditis1 an samomxmareblo sesxis2 xelSekrulebis cneba 

gvxdeba ganviTarebuli qveynebis erovnul kanonmdeblobaSi. aRniSnul definiciebSi 
samomxmareblo kreditis xelSekruleba ganisazRvreba rogorc kreditorsa da mom-

                                                            
∗  Tsu-is iuridiuli fakultetis magistri.  
1  Code de la consummation 311-1 (4); Consumer Credit Act 1974 c.39, sect. 8 (1); Truth in Lending Act 

(SemdgomSi — TILA) codified to 15 U.S.C. §1602 n. (h) SemdgomSi  — 15 U.S.C.    
2  germaniis samoqalaqo kodeqsis $491 (1), SemdgomSi — gsk. 
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xmarebels Soris dadebuli kreditis an sesxis xelSekruleba. Tumca, samomxmareblo 
kreditis Taobaze evropis kavSirSi miRebulma axalma direqtivam garkveulwilad 
uari Tqva terminze `samomxmareblo krediti~ da daazusta3 momxmarebelTan dadebu-
li sakredito xelSekrulebis definicia — `sakredito xelSekruleba es iseTi xel-
Sekrulebaa, romliTac kreditori gascems  an pirdeba gasces momxmarebelze krediti 
gadaxdis gadavadebis, sesxis an sxva msgavsi finansuri daxmarebis formiT, garda xel-
Sekrulebebisa, romlebiTac uzrunvelyofilia momsaxurebis gaweva uwyvet safuZ-
velze, an imave saxis saqonlis miwodeba, sadac momxmarebeli gadaixdis aseTi momsaxu-
rebis an saqonlisaTvis maTi uzrunvelyofis ganmavlobaSi ganvadebis saSualebiT~.4  

samomxmareblo kreditis xelSekrulebis sakanonmdeblo definicia qarTul sa-
marTlebriv sivrceSi ar moipoveba. saqarTvelos samoqalaqo kodeqsi (SemdgomSi — 
ssk) aRniSnul sakiTxTan mimarTebiT orazrovan STabeWdilebas tovebs. erTi mxriv, 
ssk-Si mocemulia muxli5  saxelwodebiT `samomxmareblo krediti~, romelic ganTavse-
bulia valdebulebiTi samarTlis zogad nawilSi, meore mxriv ki sabanko kreditis 
xelSekrulebis zogadi cnebis dadgeniT,6 romelic yvela saxis sakredito xelSekru-
lebebis mimarT gamoiyeneba, ar iziarebs kreditis gansxvavebuli saxeebis mixedviT sa-
marTlebrivi regulirebis midgomas. ssk-is 370-e muxlis I nawili kreditis mimRebis 
mier valdebulebis Sesrulebaze uaris Tqmis specialur SemTxvevas iTvaliswinebs. 
meore nawilSi ki kanonmdeblis mizania am specialuri SemTxvevis ganmarteba. samom-
xmareblo kreditis xelSekrulebis ganmarteba mocemulia qarTul iuridiul lite-
raturaSi — `samomxmareblo kreditis xelSekruleba aris sakredito xelSekruleba, 
romelic ideba mewarme an profesional kreditis mimcemsa da momxmarebels Soris~.7  

samomxmareblo kreditis xelSekruleba ganixileba rogorc dakavSirebuli sak-
redito xelSekruleba im ZiriTadi xelSekrulebis mimarT, romelSic monawile mom-
xmareblisaTvis finansuri daxmarebis mizniT ideba samomxmareblo kreditis xelSek-
ruleba. dakavSirebuli sakredito xelSekruleba niSnavs sakredito xelSekrulebas, 
sadac krediti emsaxureba mxolod konkretuli saqonlis miwodebis an konkretuli 
momsaxurebis gawevis xelSekrulebis dafinansebas8 da mocemuli ori xelSekruleba, 
obieqturi TvalsazrisiT, qmnis komerciul erTianobas.9 qarTul samarTalSi Ziri-
Tad xelSekrulebad miCneulia mxolod nasyidobis xelSekruleba.10 komerciuli er-

                                                            
3  Sead. Council Directive (87/102/EEC) for the Approximation of the Laws, Regulations and Administrative 

Provisions of the Member States Concerning Consumer Credit OJ L 42 12.2.1987, 48-53 Art. 1, para. 2 (c) — 
SemdgomSi Directive (87/102/EEC). 

4   Directive 2008/48/EC Of the European Parliament and of the Council of 23 April 2008 on Credit 
Agreements for Consumers and Repealing Council Directive 87/102/EEC OJ L 133 22.5.2008, 66-92 Art. 3, 
(c) SemdgomSi — Directive 2008/48/EC. 

5   ssk-is 370-e muxli. 
6   ssk-is 867-e muxli. 
7  Wanturia l.,zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo ko-

deqsis komentari,  valdebulebiTi samarTali, zogadi nawili, wigni III, Tb., 2001, 300. 
8   Sead. ssk-is 370-e muxlis me-2 nawilis pirveli winadadeba. 
9   Directive 2008/48/EC Art.3, (n) (i) (ii). 
10  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo ko-

deqsis komentari,  valdebulebiTi samarTali, zogadi nawili, wigni III, Tb., 2001, 301. 
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Tianoba arsebobs, sadac mimwodebeli an momsaxurebis gamwevi Tavad afinansebs mom-
xmarebels, an Tu momxmarebeli finansdeba mesame piris mier, sadac kreditori iyenebs 
mimwodeblis an momsaxurebis gamwevis momsaxurebas sakrediti xelSekrulebis momza-
debasTan an dadebasTan dakavSirebiT,11 an sadac konkretuli saqoneli an konkretuli 
momsaxurebis pirobebi detalurad gansazRvrulia sakredito xelSekrulebaSi.12 

 
2.2 mxareebi 

 
samomxmareblo kreditis xelSekrulebis subieqturi Semadgenloba samomxmareb-

lo kreditis ganmsazRvrel niSania, amitom am xelSekrulebis mxareebis ganxilvas gan-
sakuTrebuli mniSvneloba eniWeba.  

 
a. kreditoris cneba 

 
samomxmareblo kreditis xelSekrulebis im mxaris aRsaniSnavad, romlis movale-

obac kreditis gacemaa, ssk sityvaTSeTanxmebas `kreditis mimcemi~ xmarobs.13 xolo sa-
banko kreditis xelSekrulebis maregulirebel normebSi gamoyenebulia `kreditis 
gamcemi~.14 cnebaTa erTianobis uzrunvelyofis mizniT, terminologiuri Tvalsazri-
siT, mizanSewonilia erTi terminis `kreditoris~ damkvidreba. Tumca, gasaTvaliswi-
nebelia is garemoebac, rom ssk valdebulebiTi urTierTobis im monawilis aRsaniSna-
vad, romelsac meorisagan Sesrulebis moTxovnis ufleba aqvs, aseve iyenebs termins 
`kreditori~. miuxedavad amisa, sakredito urTierTobebSi im mxaris aRsaniSnavad, 
romlis movaleoba kreditis gacemaa, termin `kreditoris~ gamoyeneba raime gansa-
kuTrebul gaurkvevlobas an cnebaTa aRrevas kerZo samarTlebrivi urTierTobis mo-
nawileebs Soris ar gamoiwvevs. piriqiT, termin `kreditoris~ gamoyeneba sakredito 
urTierTobebis mimarT bunebrivicaa, rameTu igi ukeTesad asaxavs mocemuli xelSek-
rulebis specifikas. Sesabamisad, sakredito urTierTobebSi `kreditoris~ gamoyene-
ba SeiZleba ganvixiloT rogorc `kreditoris~ zogadi terminis kerZo SemTxveva. 

kreditori SeiZleba iyos rogorc fizikuri, ise iuridiuli piri, is, `vinc gas-
cems an pirdeba gasces krediti misi vaWrobis, saqmianobis an profesiis procesSi~.15 
amave dros direqtivam wevr saxelmwifoebs mianiWa ufleba, SeezRuda `kreditis piro-
bebi momxmareblebisaTvis mxolod iuridiuli pirebiT an garkveuli iuridiuli pire-

biT~.16 gsk-ma kreditoris nacvlad gamoiyena termini mewarme (Unternehmer), romelSic 
igulisxmeba `fizikuri an iuridiuli piri, an qmedunarian adamianTa amxanagoba, rome-
lic garigebis dadebiT moqmedebs misi samewareo an damoukidebeli profesiuli saq-

                                                            
11   ix. ssk-is 370-e muxlis me-2 nawilis me-2 winadadeba. 
12   Directive 2008/48/EC Art.3, (n) (ii). 
13   ix. ssk-is 370-e muxlis me-2 nawili. 
14   ssk-is 867-e muxli. 
15   Directive 2008/48/EC Art. 3 (b). 
16   Directive 2008/48/EC recital (15). 
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mianobis SesrulebaSi~.17 qarTul realobaSi kreditis gamcemad miCneulia banki an ise-
Ti dawesebuleba, romelsac gaaCnia anabrebis miRebisa da fuladi saxsrebis sesxad ga-
cemis licenzia.18  

 
b. momxmareblis cneba 

 
momxmareblis samarTlebrivi cneba, romelic momxmarebelTa uflebebis dacvis 

samarTlis moTxovnebs Seesabameba, me-20 saukuneSi19 warmoiSva Tavdapirvelad iuri-
diul mecnierebaSi da Semdgom ki gadatanil iqna ekonomikaSi, sadac momxmarebeli 
aRiqmeba, rogorc adresati, Zalian xSirad saqonlisa da momsaxurebis oferentis mi-
er ganxorcielebuli saqmianobis bolo mimRebi.20    

samomxmareblo kreditis xelSekrulebasTan dakavSirebiT axalma direqtivam, 
Zveli direqtivisgan gansxvavebiT, romelic mxolod vaWrobasa da profesias21 iTva-
liswinebda, ufro daazusta sfero da daadgina, rom `momxmarebeli niSnavs fizikur 
pirs, romelic direqtiviT mocul xelSekrulebaSi moqmedebs miznebisaTvis, romle-
bic misi vaWrobis, saqmianobis an profesiis miRmaa~.22   

momxmareblis iuridiul definiciaSi ori ZiriTadi niSani gamoiyofa. pirveli ni-
Sani subieqtur kriteriums emyareba da miuTiTebs, rom momxmarebeli fizikuri piria. 
meore niSani ki funqciur kriteriums efuZneba da am fizikuri piris moqmedebis mi-
zans gulisxmobs, mizans, romelic momxmarebels, rogorc mxolod fizikur pirs, Se-
iZleba gaaCndes. samomxmareblo kreditTan dakavSirebiT ki mocemul niSnebs urTier-
Tganpirobebuli da urTierTdakavSirebuli mniSvneloba aqvT. `momxmareblis cnebas, 
erTi mxriv, ganapirobebs msesxeblis pirovnulobis Tviseba da, meore mxriv, kreditis 
gamoyenebis mizani~.23 

qarTul kanonmdeblobaSi momxmareblis cneba mocemulia `momxmarebelTa ufle-
bebis dacvis Sesaxeb~ saqarTvelos kanonSi — `piradi saWiroebisaTvis saqonlis (samu-
Saos, momsaxurebis) gamomyenebeli, SemZeni, SemkveTi an aseTi ganzraxvis mqone moqa-
laqe~. mocemuli cneba orive niSnis TvalsazrisiT dasaxvewia. pirvel niSanTan mimar-
TebiT gasaTvaliswinebelia mosazreba `moqalaqis~ `fizikuri piriT~ Secvlis saWiro-

                                                            
17  gsk-is §14 (1). 
18  Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo ko-

deqsis   komentari, valdebulebiTi samarTali, kerZo nawili, wigni IV, t. II, Tb., 2001, 194. 
19  Hondius E., The Notion of Consumer: European Union versus Member States, Sydney Law Review, Vol. 

28, 2006, 89. 
20  Burgoine T., Characteristic of Consumer Law, 297; Dauses M. A., Sturm M., Prawne podstawy ochrony 

konsumenta na wewnętrznym rynku Unii Europejskiej, KPP 1997, z. 1, 34 ff. citirebulia: Elwira Ma-
cierzyńska-Franaszczyk, Consumer concepts in the European Union, <http://www.laweuropa.com/ En-
glish/index.php?d=tuketici&mod=Ab_Tuketicinin_2_Introduction>.  

21  Directive 87/102/EEC Art. 1, para. 2, (a). 
22  Directive 2008/48/EC Art. 3 (a). 
23  Bülow P., Artz M., Heidelberger Kommentar zum Verbraucherkreditrecht, 6., neu bearbeitete Auflage, C.F. 

Müller, 2006, 42. 
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ebis Sesaxeb.24 meore niSanTan dakavSirebiT ki aucilebelia fizikuri piris miznebis 
dazusteba da imis gansazRvra, rom momxmareblis miznebi misi vaWrobis, saqmianobisa 
da profesiis farglebSi ar unda eqceodes. garda amisa, sakanonmdeblo teqnikis 
srulyofis uzrunvelsayofad mizanSewonilia normis iseTi formulireba, romelic 
gamoricxavs Semdegi sityvebis —  `gamomyenebeli, SemZeni, SemkveTi an aseTi ganzraxvis 
mqone~ — gamoyenebas. mocemuli sityvebi mxolod da mxolod fizikuri piris moqmede-
bis stadiebis gamomxatvelia da Sesabamisad momxmareblis cnebis gansazRvraSi raime 
gansakuTrebuli mniSvneloba ar eniWeba.  

 
2.3. sagani 

 
samomxmareblo kreditis xelSekruleba miekuTvneba momsaxurebis tipis xelSekru-

lebas, romliTac kreditori finansur daxmarebas uwevs momxmarebels sakuTari moTx-
ovnilebebis dasakmayofileblad. gamomdinare aqedan, samomxmareblo kreditis xelSek-
rulebis sagania safinanso momsaxurebis gaweva. safinanso momsaxureba aris sabanko 
saqmis nebismier momsaxureba — krediti, dazRveva, kerZo pensia, investicia an gadaxdis 
saxe.25 samomxmareblo kreditis xelSekrulebis SemTxvevaSi safinanso momsaxureba ga-
moixateba kreditoris mier momxmareblisaTvis sakredito xelSekrulebiT gaTvalis-
winebuli odenobiT fuladi Tanxis gadacemaSi. sxva sityvebiT rom vTqvaT, kreditori 
momxmarebels fuladi saxsrebis droebiTi sargeblobis SesaZleblobas aZlevs.  

 
2.4. samomxmareblo dakreditebis principebi 

 
samomxmareblo dakreditebis principebis mniSvneloba ganpirobebulia im gare-

moebiT, rom isini gansazRvraven samomxmareblo-sakredito urTierTobebis samar-
Tlebrivi regulirebis amosaval debulebebs.26 `saqarTvelos erovnuli bankis Sesa-
xeb~ organul kanonSi mocemulia kreditis terminis27  gansazRvreba, romlis Tanaxmad 
krediti aris `dabrunebadobis, fasianobis, uzrunvelyofadobisa da vadianobis 
sawyisebze fuladi saxsrebis gacemasTan dakavSirebuli nebismieri valdebuleba~.28 
`mikrosafinanso organizaciebis Sesaxeb~ saqarTvelos kanonis 5-e muxlis 1-li pun-
qti ki ganmartavs mikrokreditis cnebas — `mikrokrediti aris mikrosafinanso orga-

                                                            
24  qardava e., momxmarebelTa uflebebis dacvis evropuli standartebis SedarebiTsamar-

Tlebrivi mimoxilva quCaSi dadebuli xelSekrulebis magaliTze, Jurn. `qarTuli 
samarTlis mimoxilva~ — specialuri gamoSveba, 2007, 158. 

25   Directive 2002/65/EC OF  of 23 September 2002 Concerning the Distance Marketing of Consumer Financial 
Services and Amending Council Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC, OJ L 271, 
9.10. 2002, Art. 2 (b).  

26  Сарнаков И.В., Потребительское кредитование в России: теория, практика, законодательство, Изд. 
«Юриспруденция», М., 2010, 80. 

27  `saqarTvelos erovnuli bankis Sesaxeb~ organuli kanonis 1-li muxlis ,,n~ punqti.  
28   Sead. `komerciuli bankebis saqmianobis Sesaxeb~ saqarTvelos kanonis 1-li muxlis `T~ 

punqti. 
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nizaciis mier sakredito xelSekrulebiT gaTvaliswinebuli vadianobis, dabruneba-
dobis, fasianobis da miznobriobis pirobebis Sesabamisad msesxebelze an msesxebelTa 
jgufze gacemuli fuladi Tanxa~. am debulebebidan SegviZlia gamovyoT is principe-
bi, romelTa safuZvelzec xorcieldeba samomxmareblo dakrediteba: dabrunebadoba, 
vadianoba, fasianoba, uzrunvelyofadoba da miznobrioba.  

dabrunebadoba gulisxmobs kreditoris mier gacemuli fuladi saxsrebis dabru-
nebis savaldebulobas. es principi praqtikul gamoxatulebas poulobs sakredito 
organizaciis miTiTebul angariSze Sesabamisi fuladi Tanxis gadaricxvis meSveobiT 
kreditis dafarvaSi, rac uzrunvelyofs bankis sakredito resursebis ganaxlebado-
bas. es sawesdebo saqmianobis gagrZelebis aucilebeli pirobaa.29  

vadianobis principi niSnavs, rom fuladi saxsrebi unda dabrundes ara momxmareb-
lisaTvis nebismier xelsayrel dros, aramed xelSekrulebiT gansazRvrul konkre-
tul vadaSi. dakreditebis vadianoba TavisTavad kreditis dabrunebadobis uzrun-
velyofis aucilebeli pirobaa. am principis daucvelobis SemTxvevaSi, ssk-is 873-e 
muxlis Tanaxmad, kreditors SeuZlia Sewyvitos sakredito urTierToba. mocemuli 
principiT ganisazRvreba konkretuli sakredito xelSekrulebis mikuTvnebis sakiTxi 
samomxmareblo kreditis xelSekrulebisadmi, kerZod, evrokavSiris direqtivam sa-
momxmareblo kreditis Taobaze daadgina, rom aRniSnuli direqtiva, zogierTi debu-
lebebis gamoklebiT,30 ar gamoiyeneba garkveuli tipis sakredito xelSekrulebebis 
mimarT, romelTa mixedviT krediti unda daifaros erT (overdrafti)31 an sam (gadava-
debuli sadebeto baraTi32)33 TveSi.34 sabazro ekonomikis pirobebSi mocemuli princi-
pis dacva Sedis ara mxolod konkretuli kreditoris, aramed mTlianad qveynis safi-
nanso sistemis mdgradobis interesebSi.   

fasianobis principis arsia kreditorisaTvis sargeblis miReba misi kapitaliT 
droebiTi sargeblobis sanacvlod. `kreditisaTvis sargeblis odenoba ganisazRvreba 
sakredito Tanxis ama Tu im odenobis procentis saxiT misi mTeli wlis manZilze gamo-
yenebisaTvis~.35 wliuri saprocento ganakveTis gamoangariSebisTvis unda ganisazR-

vros kreditis mTliani Rirebuleba momxmareblisTvis (total cost of the credit to the consu-
mer), romelic moicavs yvela xarjs, procentis, sakomisios, gadasaxadebisa da sxva ne-
bismieri gasamrjelos CaTvliT, romelTa gadaxdac moeTxoveba momxmarebels sakredi-
to xelSekrulebasTan dakavSirebiT da romelTa Sesaxeb cnobilia kreditorisaTvis, 
garda sanotaro xarjebisa. sakredito xelSekrulebasTan dakavSirebuli damxmare mom-
saxurebis xarjebi, gansakuTrebiT sadazRvevo premia, agreTve Sedis RirebulebaSi, Tu 
kreditis misaRebad momsaxurebis xelSekrulebis dadeba savaldebuloa.36 

                                                            
29  Сарнаков И.В., Потребительское кредитование в России: теория, практика, законодательство, Изд. 

«Юриспруденция», М., 2010, 85. 
30   Directive 2008/48/EC, recital (11). 
31   Directive 2008/48/EC, Art. 2, para. 2, (e). 
32   deferred debit card. 
33   Directive 2008/48/EC, recital (13). 
34   Directive 2008/48/EC, Art. 2, para. 2, (f). 
35  Wanturia l.,zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo ko-

deqsis   komentari, valdebulebiTi samarTali, kerZo nawili, wigni IV, t. II, Tb., 2001, 197. 
36   Directive 2008/48/EC Art. 3, (g).  
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uzrunvelyofadobis principis mizania momxmareblis mier sakredito xelSekru-
lebiT dadgenili valdebulebebis Seusruleblobis an arajerovani Sesrulebis Sem-
TxvevaSi kreditoris mier gacemuli fuladi saxsrebis dabrunebadobis uzrunvelyo-
fa. ssk-is 870-e muxlis mixedviT, sabanko kreditis uzrunvelyofa SeiZleba ganxorci-
eldes sanivTo an/da pirovnuli uzrunvelyofis saSualebiT. xolo amave kodeqsis 
871-e muxlis meore nawilSi aRniSnulia, rom `Tu kreditis amRebi momxmarebelia da 
krediti ar aris uzrunvelyofili ipoTekiT, maSin Sewyvetis ufleba warmoiSoba kre-
ditis aRebidan eqvsi Tvis Semdeg~. am normis Sinaarisidan gamomdinare, SegviZlia da-
vaskvnaT, rom qarTuli samarTali SesaZleblad miiCnevs ipoTekis gamoyenebas samom-
xmareblo kreditis safuZvelze warmoSobili momxmareblis valdebulebebis Sesru-
lebis uzrunvelsayofad. samomxmareblo kreditis mizani momxmareblis cxovrebis xa-
risxis gaumjobesebaa da ara piriqiT. amitom samomxmareblo kreditTan dakavSirebiT 
arsebobs gansxvavebuli midgoma, romlis Tanaxmad uzrunvelyofis saSualebas ar un-
da warmoadgendes ipoTeka an sxva Sesadarebeli uzrunvelyofa, romelic gamoiyeneba 
uZrav qonebaze an uZrav qonebasTan dakavSirebul uflebaze.37 Tumca, am midgomis mo-
dificireba xdeba samomxmareblo kreditis xelSekrulebiT dafinansebuli Tanxis 
maqsimaluri odenobis SezRudviT.38 

samomxmareblo kreditTan dakavSirebiT gansakuTrebuli mniSvneloba eniWeba 
miznobriobis princips. sabanko wreebSi samomxmareblo kreditis xelSekruleba sxva 
saxis sakredito xelSekrulebebisgan swored msesxeblis samarTlebrivi mdgomareo-
biTa da dakreditebis miznebiT gamoirCeva. `sesxi gansazRvrulia kerZo miznebisaT-
vis, Tu is emsaxureba msesxeblis piradi moTxovnilebebis dakmayofilebas~.39 samom-
xmareblo kreditis xelSekrulebasTan dakavSirebiT kerZo miznebis gansazRvris ori 
midgoma arsebobs. pirveli midgomis safuZvelia amerikuli samomxmareblo kultura, 
romelic kerZo miznebSi moiazrebs pirad, saojaxo da sayofacxovrebo miznebs.40 xo-
lo meore midgoma, romelic evrokavSiris samarTlis unifikaciidan warmoiSva, gu-
lisxmobs miznebs, romlebic fizikuri piris vaWrobis, saqmianobisa da profesiis 
farglebSi ar eqceva. konkretulad, samomxmareblo kreditis axalma direqtivam mom-
xmareblis definiciaSi gansazRvra, rom momxmarebeli moqmedebs miznebisaTvis, rome-
lic mis vaWrobas, saqmianobas an profesias scildeba.41 erTi SexedviT SeiZleba Seiq-
mnas STabeWdileba, rom meore midgoma miznebis ufro farTo ganmartebas iZleva, ra-
meTu negatiuri ganmarteba, rogorc wesi, yovelTvis ufro farToa, Tumca, samomxma-
reblo kreditis direqtivam gamonaklisebis dawesebiT daakonkreta samomxmareblo 
kreditis xelSekrulebis dadebis miznebi. kerZod, `direqtiva ar gamoiyeneba im sak-
redito xelSekrulebebis mimarT, romelTa mizania miwaze an arsebul, an daproeqte-
bul Senobaze sakuTrebis uflebis SeZena an SenarCuneba~.42 Tumca, es sakredito xel-

                                                            
37   Directive 2008/48/EC Art. 2, para. 2, (a). 
38   15 U.S.C. §1603 (3). 
39   Bülow P., Artz M., Heidelberger Kommentar zum Verbraucherkreditrecht, 6., neu bearbeitete Auflage, C.F. 

Müller, 2006,  50. 
40   TILA (Regulation Z) §226.2 (a) (12). 
41  Directive 2008/48/EC Art. 3 (a). 
42   Directive 2008/48/EC Art. 2, para. 2,  (b). 
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Sekrulebebi ar unda gamoiricxos direqtivis moqmedebis sferodan mxolod imitom, 
rom maTi mizania rekonstruqcia an arsebuli nagebobis Rirebulebis gazrda.43 amitom 
kreditis mizani, obieqturad da xelSekrulebis Sinaarsidan gamomdinare, unda dad-
gindes xelSekrulebis dadebis momentSi xelSekrulebis mxareebis — kreditis mimce-
misa da kreditis mimRebis — Tanmxvdenili nebis safuZvelze,44 radgan swored `kredi-
tis mizani xdis msesxebels momxmareblad~.45  

 
3. momxmarebelTa uflebebis dacvis ZiriTadi meqanizmebi 

 
momxmarebelTa uflebebis dacvis kerZosamarTlebrivi meqanizmebi pirobiTad 

or jgufad iyofa. pirvel jgufSi igulisxmeba kreditoris is movaleobebi, romelTa 
Sesrulebas gansakuTrebuli mniSvneloba aqvT momxmarebelTa uflebebis dacvis saq-
meSi, xolo meore jgufSi moiazreba Tavad momxmareblis uflebebi, romelTa reali-
zaciis pirobebSi uzrunvelyofilia momxmarebelTa uflebebis dacvis maRali done. 

 
3.1. informaciis gaxsnilobis movaleoba 

 
momxmarebelTa uflebebis dacvis mniSvnelovani meqanizmia kreditoris movale-

oba, uzrunvelyos informaciis gaxsniloba. informaciis gaxsnilobis movaleobis 
`mTavari mizani isaa, rom momxmareblebs SeuZliaT savaldebulod gaxsnili informa-
ciis wakiTxva da gageba da amgvarad ukeTesi (gonivruli da informirebuli) arCevanis 
gakeTeba mas Semdeg, rac miiReben konkretuli garigebis upiratesobebisa da saf-
rTxeebis Sesaxeb informacias~.46   

momxmarebelTa informirebulobis gaZlierebis interesebSi samomxmareblo kre-
ditis xelSekrulebis SemTxvevaSi informaciis gaxsnilobis movaleoba gulisxmobs 
potenciuri klientebisaTvis reklamaSi da uSualod xelSekrulebis dadebamde kon-
kretuli klientisTvis informaciis gaxsnilobas. saxelSekrulebo informaciis Sem-
TxvevaSi informaciis gaxsnilobis movaleoba ZiriTadad Seexeba xelSekrulebis uar-
yofisa da vadamde dafarvis uflebis gamoyenebis Sesaxeb informacias.47 momxmarebli-
saTvis gaxsnili informacia iyofa or ZiriTad kategoriad. pirvel kategoriaSi, Ta-
vis mxriv, gamoiyofa ori qvekategoria: samomxmareblo kreditis Rirebuleba (momxma-
reblis mier gadasaxdeli mTliani odenoba da morigi gadaxdis odenoba, wliuri sap-
rocento ganakveTi, sesxis saprocento ganakveTi nebismieri xarjebis monacemebTan 

                                                            
43   Directive 2008/48/EC, recital (14). 
44  Bülow P., Artz M., Heidelberger Kommentar zum Verbraucherkreditrecht, 6., neu bearbeitete Auflage, C.F. 

Müller, 2006,  50. 
45   iqve, 49.  
46   Garcia Porras C. I., Boom van W. H., Information Disclosure in the EU Consumer Credit Directive: 

Opportunities and limitations, Working Paper, Rotterdam Institute of Private Law, 2009, 4.  
47  Explanatory Memorandum to Modified Proposal for a Directive on Credit Agreements for Consumers 

Amending Council Directive 93/13/EC, COM(2005)0483 final, Brussels 7.10.2005, 6. 
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erTad) da potenciuri samomxmareblo kreditis xelSekrulebis pirobebi (kreditis 
mTliani odenoba, sakredito xelSekrulebis vada). meore kategoria ki Seexeba sakre-
dito xelSekrulebasTan dakavSirebuli damxmare momsaxurebis xelSekrulebis dade-
bis valdebulebis Taobaze informaciis gaxsnilobas.48 kreditoris mxridan usamar-
Tlo da mcdari informaciis miwodebisagan momxmareblebis dacvis mizniT `aseTi in-
formacia unda iyos miwodebuli naTlad, lakoniurad da TvalsaCinod konkretuli 
magaliTis moSveliebiT~.49 

 
3.2. daxmarebis movaleoba 

 
daxmarebis movaleoba (Duty to assist) gamoixateba momxmareblisaTvis samomxmareb-

lo kreditis xelSekrulebis pirobebis Sesaxeb saTanado axsna-ganmartebisa da rCevis 
micemaSi. am movaleobis mizania finansuri kuTxiT momxmarebelTa aRzrda. finansuri 
ganswavluloba momxmareblis uflebamosilebis arsebiTi Semadgeneli nawilia da 
centraluri adgili ukavia Tanamedrove rTul safinanso bazarze. finansuri ganswav-
luloba swori arCevanis gakeTebis winapirobaa. finansurad ganswavluli momxmarebe-
li flobs codnas sakuTari finansebis marTvis Sesaxeb da Seswevs finansurad xelsay-
reli an piriqiT riskebis Semcveli momsaxurebis Sefasebis unari.50 `mniSvnelobis 
mqone winasaxelSekrulebo informacia, iseve rogorc SeTavazebuli momsaxurebis ar-
sebiTi damaxasiaTebeli niSnebi, momxmarebels ganemarteba individualurad~.51 aRniS-
nuli saSualebas miscems momxmarebels, Seafasos, ramdenad misaRebia SeTavazebuli 
sakredito xelSekruleba misi saWiroebebisa da finansuri mdgomareobisaTvis.   

 
3.3. momxmareblis kreditunarianobis Sefasebis valdebuleba 

 
samomxmareblo dakreditebis bazris stabiluri ganviTarebis uzrunvelsayofad 

da kreditoris SesaZlo riskebisgan dacvis mizniT `kreditori dainteresebulia, Sea-
fasos  momxmareblis mier kreditis dafarvis SesaZlebloba~.52 kreditunarianobis Se-

fasebis valdebuleba efuZneba ,,sapasuxismgeblo dakreditebis~ princips (Principle of 
Responsible Lending). sapaxuxismgeblo dakrediteba niSnavs, rom sakredito produqti Se-
esabameba momxmareblis saWiroebebs da misadagebulia momxmareblis gadaxdis unar-
Tan.53 `sapaxuxismgeblo sakredito xelSekruleba zustad imdenadvea damokidebuli 

                                                            
48  Garcia Porras C. I., Boom van W. H., Information Disclosure in the EU Consumer Credit Directive: 

Opportunities and limitations, Working Paper, Rotterdam Institute of Private Law, 12. 
49  Directive 2008/48/EC, recital (18). 
50   EBF Report on Financial literacy, Financial literacy - Empowering Consumers to Make the Right Choices, 

European Banking Federation (a.i.s.b.l.)  D0305C-2009, 2. 
51   Directive 2008/48/EC recital (27). 
52   Civil Consulting, Broad Economic Analysis of the Impact of the Proposed Directive on Consumer cCredit, 

Study, 2006-2007, 52. 
53  European Commission, Internal Market and Services DG, Public Consultation on Responsible Lending and 

Borrowing in the EU, Brussels, 15 June 2009, 3. 
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sapaxuxismgeblo sesxebaze, rogorc sapaxuxismgeblo dakreditebaze~.54 sapasuxis-

mgeblo sesxeba (Responsible borrowing) gulisxmobs, rom kreditis misaRebad momxmare-
belma, erTi mxriv, unda miawodos kreditors  sakuTari finansuri mdgomareobis Sesa-
xeb saTanado, sruli da zusti informacia da, meore mxriv,  miiRos sesxebis Taobaze 
informirebuli da mtkice gadawyvetileba. amgvarad,  momxmareblis kreditunariano-
ba fasdeba sakredito xelSekrulebis dadebamde konkretuli momxmareblisagan miRe-
buli da saTanado monacemTa bazasTan konsultaciis Sedegad mopovebuli informaci-
is safuZvelze. kreditori pasuxismgebelia momxmareblis kreditunarianobis indivi-
dualur Semowmebaze.55   

 
3.4. xelSekrulebis uaryofis ufleba 

 
momxmarebelTa uflebebis dacvis mniSvnelovani garantiaa xelSekrulebis uar-

yofis ufleba (Right of Withdrawal), romlis mizania momxmareblis dacva naCqarevi ga-
dawyvetilebis miRebisagan da gamoixateba samomxmareblo kreditis xelSekrulebis 
dadebis Taobaze momxmareblis mier adre miRebuli gadawyvetilebis calmxrivad Sec-
vlis uflebaSi dajarimebisa da gamamarTlebeli safuZvlis miTiTebis valdebulebis 
gareSe.56 erTi SexedviT, iqmneba STabeWdileba, rom xelSekrulebis uaryofis ufleba 
momxmarebels icavs xelSekrulebis savaldebulo bunebis SezRudviT da amiT winaaR-
mdegobaSia saxelSekrulebo samarTlis erT-erT ZiriTad principTan, rogoricaa 
`xelSekruleba unda Sesruldes~. Tumca, `uaryofis ufleba SeiZleba gagebul iqnes 
rogorc mxolod sxva magaliTi im faqtisa, rom xelSekrulebis Tavisuflebis forma-
luri da materialuri cnebebi yovelTvis ar unda emTxveodes, gamomdinare iseTi 
cnobili saSualebebidan, rogoricaa arsebiTi Secdoma, motyueba da TaRliToba. am 

TvalsazrisiT, uaryofis ufleba sinamdvileSi winaaRmdegobaSi ar modis pacta sunt ser-
vanda-s principTan, rogorc pactum-Tan, romelzec xelSekrulebis savaldebulo bune-
baa dafuZnebuli, radgan realurad ar emyareba momxmareblis mier Tavisuflad gan-

sazRvrul Tanxmobas~.57 
ssk-Si aRniSnuli ufleba gaTvaliswinebulia quCaSi dadebuli xelSekrulebis mi-

marT.58 xelSekrulebis uaryofis uflebis gamoyenebisaTvis qarTvel momxmarebels 

                                                            
54  Kempson E., Over-indebtedness in Britain: A Report to the Department of Trade and Industry, Personal 

Finance Research Centre, September 2002, para. 4.2.  
55  Directive 2008/48/EC recital (26). 
56  Directive 2008/48/EC recital (34). 
57  Canaris W., ‘Wandlungen des Schuldvertragsrechts, Tendenzen zu seiner ‘Materialisierung’, Archiv für die 

civilistische Praxis 200 (2000), 344. Cf. also Büßer (2001), 133-134; Möllers Th.M.J., ‘Europäische 
Richtlinien zum Bürgerlichen Recht’, Juristenzeitung 2002, 130; Valk W.L., ‘Wanneer is een bedenktijd 
gerechtvaardigd?’, in: Hijma Jac., Valk W.L., Wettelijke bedenktijd, preadviezen Nederlandse Vereniging 
voor Burgerlijk Recht, Kluwer: Deventer, 2004, no. 39. citirebulia: Loos M., Right of Withdrawal, in: 
Modernising and Harmonising Consumer Contract Law, Howells G., Schulze R. (eds.), Sellier. European 
Law Publishers, Munich, 2009, 241.  

58  ssk-is 336-e muxli. 
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eZleva erTkviriani vada, maSin rodesac samomxmareblo kreditis xelSekrulebis Sem-
TxvevaSi evropeli momxmarebeli sargeblobs ToTxmeti kalendaruli dRis perio-

diT.59 `Cooling-off periodi unda iyos sakmaod grZeli, rom momxmarebelma SeZlos faq-

tobrivad gamoiyenos uaryofis ufleba. sxva mxriv, cooling-off periodma ar unda dat-

virTos usafuZvlod movaWre gaurkvevlobiT xelSekrulebis dadebasTan mimarTeba-
Si. orive mxaris interesi saWiroa dabalansdes imgvarad, rom movaWre ar daitvirTos 
metismetad, xolo momxmarebels mieces saSualeba, miiRos da mogvianebiT sisruleSi 

moiyvanos gadawyvetileba xelSekrulebis uaryofis Taobaze~.60 quCaSi dadebuli 

xelSekrulebisgan gansxvavebiT, samomxmareblo kreditis xelSekrulebis SemTxvevaSi 
arsebuli SesaZleblobebidan saukeTeso arCevanis gakeTeba momxmareblisagan finan-
suri ganswavlulobis ufro maRal dones moiTxovs.  

uaryofis uflebis Sesaxeb informacia momxmarebels miewodeba winasaxelSekru-

lebo etapze61 da, aqedan gamomdinare, ToTxmeti kalendaruli dRis periodi iwyeba an 

samomxmareblo kreditis xelSekrulebis dadebis dRidan, an im dRidan, rodesac mom-
xmarebelma miiRo saxelSekrulebo pirobebi da informacia qaRaldze an sxva xan-

grZliv saSualebaze, Tu mocemuli dRe win uswrebs xelSekrulebis dadebis dRes,62 

anu cooling-off periodi daiwyeba mxolod maSin, rodesac xelSekruleba dadebulia da 

kreditorma Seasrula Tavisi informaciis gaxsnilobis movaleoba, radgan `xelSek-
rulebis dadebis momentSi momxmarebeli, rogorc wesi, informirebulia uaryofis 

uflebis arsebobisa da am uflebis gamoyenebis wesis Sesaxeb~.63 Tu informacia xel-

Sekrulebis uaryofis uflebis Sesaxeb ar iqneba miwodebuli, cooling-off periodi ar da-

iwyeba.64 dakavSirebuli sakredito xelSekrulebis SemTxvevaSi ZiriTad xelSekrule-

basa da am xelSekrulebis dasafinanseblad dadebul samomxmareblo kreditis xelSek-
rulebas Soris arsebobs urTierTdamokidebuli kavSiri, Sesabamisad, Tu momxmarebe-
li saqonlis miwodebis an momsaxurebis gawevis xelSekrulebis mimarT gamoiyenebs 
xelSekrulebis uaryofis uflebas, is aRar iqneba SeboWili dakavSirebuli sakredi-

to xelSekrulebiT.65 garda amisa, ZiriTadi xelSekrulebis Seusruleblobis an nawi-

lobrivi Sesrulebis SemTxvevaSi momxmarebels ufleba aqvs, gamoiyenos dacvis sasa-
marTlo saSualebebi kreditoris winaaRmdeg, Tu momxmarebelma gamoiyena mocemuli 

saSualebebi mimwodeblis winaaRmdeg, magram ver dakmayofilda.66   

 

                                                            
59   Directive 2008/48/EC Art. 14, para. 1. 
60   Loos M., Right of Withdrawal, in: Modernising and Harmonising Consumer Contract law, Howells G., 

Schulze R., (eds.), Sellier. European Law Publishers, Munich, 2009, 244. 
61   Directive 2008/48/EC Art. 5, para. 1, (o). 
62   Directive 2008/48/EC Art. 14, para.1, (a) (b). 
63   Loos M., Right of Withdrawal, in: Modernising and Harmonising Consumer Contract law, Howells G., 

Schulze R. (eds.), Sellier. European Law Publishers, Munich, 2009, 255. 
64   ix. iqve, 251. 
65   Directive 2008/48/EC Art. 15, para. 1. 
66   Directive 2008/48/EC Art. 15, para. 2. 
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3.5. vadamde dafarvis ufleba 
 

momxmarebelTa uflebebis realizebis mniSvnelovani meqanizmia momxmareblisTvis 

kreditis vadamde dafarvis (early repayment) uflebis miniWeba, romelic gamoixateba sak-
redito xelSekrulebaSi Tavdapirvelad SeTanxmebul vadamde nebismier dros momxma-
reblis mier valdebulebebis sruli an nawilobrivi SesrulebiT.67 valdebulebis va-
damde Sesrulebis zogadi ufleba gaTvaliswinebulia ssk-Sic, romelic am uflebiT 
sargeblobas ukavSirebs kreditoris pativsadebi mizezis ararsebobas,68 xolo amave ko-
deqsis 626-e muxlis me-2 nawilis me-2 winadadeba ganmartavs, rom `procentiani sesxis 
vadamde dabruneba dasaSvebia mxolod mxareTa winaswari SeTanxmebiT an gamsesxeblis 
TanxmobiT~. samomxmareblo kreditis evropuli regulirebis moTxovnebTan Sesabami-
sobaSi moyvanis mizniT mizanSewonilia samomxmareblo kreditis xelSekrulebasTan mi-
marTebiT vadamde dafarvis uflebis Camoyalibeba upirobo uflebad, romelic damoki-
debuli ar iqneba kreditoris pativsadeb mizezze an mis Tanxmobaze.   

kreditorisaTvis samomxmareblo kreditis gacema komerciuli saqmianobaa. Sesa-
bamisad momxmareblis mier kreditis vadamde dafarva misTvis aramomgebiania, amitom 
am uflebis gamoyenebis SemTxvevaSi kreditors SeuZlia moiTxovos samarTliani da 
obieqturad dasabuTebuli kompensacia SesaZlo xarjebisaTvis, romlebic pirdapir 
dakavSirebulia kreditis vadamde dafarvis uflebiT sargeblobasTan.69 kompensaciis 
gamoangariSeba momxmareblisaTvis unda iyos gamWvirvale da gasagebi jer kidev wina-
saxelSekrulebo etapze. amasTan, gamoangariSebis meTodi advilad gamosayenebeli 
unda iyos kreditorisaTvis.70    

  
  3.6. xelSekrulebis werilobiTi forma  

 
saqarTvelos kanonSi `komerciuli bankebis saqmianobis Sesaxeb~ aRniSnulia, rom 

`sabanko momsaxurebis Taobaze klientsa da banks Soris urTierTobis pirobebi regu-
lirdeba xelSekrulebis safuZvelze~.71 ssk-iT ki dadgenilia, rom `xelSekruleba da-
debulad iTvleba, Tu mxareebi mis yvela arsebiT pirobaze SeTanxmdnen saamisod gaT-
valiswinebuli formiT~.72 qarTul samarTalSi samomxmareblo kreditis xelSekrule-
bis gaTvaliswinebul formas warmoadgens werilobiTi forma.73 samomxmareblo kre-
ditis xelSekrulebis mimarT werilobiTi formis moTxovna momxmarebelTa uflebe-
bis gonivruli dacvaa.74  

                                                            
67   Directive 2008/48/EC Art. 16, para. 1. 
68   ssk-is 364-e muxli. 
69   Directive 2008/48/EC Art. 16, para. 2. 
70   Directive 2008/48/EC recital (39). 
71  saqarTvelos kanoni ,,komerciuli bankebis saqmianobis Sesaxeb~, me-19 muxlis me-3 punqti. 
72   ssk-is 327-e muxlis I nawili. 
73  Wanturia l.,zoiZe b., niniZe T., Sengelia r., xecuriani j., saqarTvelos samoqalaqo 

kodeqsis komentari valdebulebiTi samarTali zogadi nawili, wigni III, Tb., 2001, 301. 
74  cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis 

sferoSi, t. II, red.: niniZe T., qarTuli Targmani: sumbaTaSvili e., Tb., 2001, 64. 
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samomxmareblo kreditis xelSekruleba, rogorc wesi, ideba xelSekrulebis 
standartuli pirobebis gamoyenebiT, romlebsac winaswar gamzadebuli saxelSekru-
lebo formularebis formiT xelSekrulebis erTi mxare — kreditori — sTavazobs 
momxmarebelebs. aRniSnuli garemoeba ganapirobebs momxmarebelTa uflebebis dacvis 
gansakuTrebul mniSvnelobas samomxmareblo kreditis xelSekrulebaSi. swored ami-
tom momxmarebels aqvs usasyidlod da moTxovnisTanave samomxmareblo kreditis 
xelSekrulebis proeqtis aslis miRebis ufleba winasaxelSekrulebo etapze.75  moce-
muli  ufleba emsaxureba momxmarebelTa informirebulobis gaZlierebas momxmareb-
lisaTvis  samomxmareblo kreditis xelSekrulebis pirobebisa da mxareTa ufleba-
movaleobebis Sesaxeb informaciis miwodebiT.  

samomxmareblo kreditis xelSekrulebis werilobiTi formis moTxovna srulde-
ba ori saSualebiT, kerZod, samomxmareblo kreditis xelSekrulebis Sedgena xorci-

eldeba qaRaldze an sxva xangrZliv saSualebaze.76 xangrZliv saSualebaSi (durable medi-
um) igulisxmeba `nebismieri instrumenti, romelic SesaZleblobas aZlevs momxmare-
bels, Seinaxos piradad misTvis gankuTvnili informacia momavali gamoyenebisaTvis 
xelmisawvdomad drois im periodiT, romelic adekvaturia informaciis miznebisaT-
vis da romelic Senaxuli informaciis ucvleli reproducirebis saSualebas iZle-
va~.77 xangrZlivi saSualebis definicia efuZneba or elements, kerZod, xangrZlivoba 
— drois mniSvneloba, ganmeorebadi wvdomis saWiroeba da informaciis reproducire-
badoba; da calmxrivi Seucvleloba — gamgzavnis mxridan potenciuri calmxrivi Sec-
vla ar uzrunvelyofda imave ucvleli informaciis ganmeorebad wvdomas.78 xangrZli-
vi saSualebis mizania samomxmareblo kreditis xelSekrulebis eleqtronuli formiT 
dadebis praqtikis waxaliseba da Semdgomi ganviTareba. 

 
4. daskvna 

 
winamdebare statiaSi warmoCinda is ZiriTadi kerZosamarTlebrivi meqanizmebi, 

romlebsac momxmarebelTa uflebebis dacvisaTvis gansakuTrebuli mniSvneloba eni-
WebaT samomxmareblo kreditis xelSekrulebaSi.  momxmarebelTa uflebebis saTanado 
dacva momxmarebelTa ndobis garantiaa. daculi momxmarebeli bazrisadmi ndobiT 
ganmsWvaluli momxmarebelia, ndobiT gamsWvaluli momxmarebeli ki potenciuri kli-
entia. Sesabamisad, momxmarebelTa uflebebis dacvis SemTxvevaSi uzrunvelyofilia 
samomxmareblo kreditis xelSekrulebis optimaluri pirobebi rogorc xelSekrule-
bis im mxarisTvis, romelic gascems  samomxmareblo kredits, aseve momxmareblisTvi-
sac. samomxmareblo kreditis xelSekrulebis urTierTxelsayreli pirobebiT miiRwe-

                                                            
75   Directive 2008/48/EC, Art. 5, para. 1, (r). 
76   Directive 2008/48/EC, Art. 10, para. 1. 
77   Directive 2008/48/EC, Art. 3, (m). 
78   Research Group on the Existing EC Private Law (Acquis Group), Principles of  the Existing EC Private Law 

(Acquis Principles) Contract I Pre-contractual Obligations, Conclusion of Contract, Unfair Terms, Sellier 
European Law Publishers, 2007, 51. 
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va samomxmareblo kreditis xelSekrulebis  orive mxaris interesebis dabalanseba, 
rac samomxmareblo dakreditebis bazris stabiluri ganviTarebis winapirobaa. 

momxmarebelTa uflebebis dacvis samarTlebrivi garantiaa samomxmareblo dak-
reditebis sferos saTanado mowesrigeba, romelSic igulisxmeba rogorc samomxma-
reblo kreditis xelSekrulebis, aseve am statiaSi ganxiluli momxmarebelTa ufle-
bebis dacvis kerZosamarTlebrivi meqanizmebis saTanado samarTlebrivi regulireba. 
aRniSnulSi moiazreba Semdegi sakiTxebis gadawyveta:  

1. samarTlebrivi sicxadis interesebidan gamomdinare, samomxmareblo kreditis 
xelSekrulebis cnebisa da adgilis gansazRvra. samomxmareblo kreditis xelSekru-
lebis sakanonmdeblo cnebis SemuSavebis garda, gasafarToebelia ekonomikuri erTia-
nobis definicia. `ekonomikuri erTianobis~ cnebis Camoyalibebisas gasaTvaliswinebe-
lia is faqti, rom mxolod nasyidobis xelSekruleba ar aris ZiriTadi xelSekruleba, 
rameTu ekonomikur erTianobaSi igulisxmeba samarTlebrivi urTierobis iseTi kon-
struqcia, romelSic gamyidvelis, momsaxurebis gamwevis an im mesame piris mier, rome-
lic Tavad iyenebs gamyidvelis an momsaxurebis gamwevis momsaxurebas sakredito xel-
Sekrulebis momzadebisas an dadebisas, xorcieldeba momxmareblis dafinanseba, an/da 
konkretuli saqoneli an konkretuli momsaxurebis pirobebi detalurad gansazR-
vrulia sakredito xelSekrulebaSi. 

2. momxmarebelTa uflebebis dacva warmoudgenelia momxmareblis mkafio da na-
Teli cnebis gansazRvris gareSe. `momxmarebelTa uflebebis dacvis Sesaxeb~ saqar-
Tvelos kanonSi mocemuli momxmareblis cnebis Tanamedrove moTxovnebTan Sesabami-
sobaSi moyvanis mizniT aucilebelia fizikuri piris moqmedebis miznebis dazusteba 
da imis dadgena, rom fizikuri piris moqmedebis miznebi misi vaWrobis, saqmianobis da 
profesiis farglebSi ar eqceva. garda amisa, saWiroa momxmareblis cnebis iseTi for-
mulireba, romliTac gamoiricxeba Semdegi sityvebis — `gamomyenebeli, SemZeni, Sem-
kveTi an aseTi ganzraxvis mqone~ gamoyeneba. momxmareblis cnebis gansazRvris parale-
lurad samomxmareblo kreditis xelSekrulebaSi momxmareblis kontrahentis aRsa-
niSnavad mizanSewonilia erTi terminis — `kreditoris~ damkvidreba. 

3. samomxmareblo dakreditebis sferoSi jansaRi konkurenciis ganviTarebisa da 
momxmarebelTa uflebebis dacvis mizniT mizanSewonilia safinanso momsaxurebis rek-
lamirebisaTvis specialuri moTxovnebis SemuSaveba. marTalia, kanoni finansuri mom-
saxurebis yvela saxes ver gaiTvaliswinebs, Tumca, finansuri momsaxurebis reklami-
rebis sferoSi  evrokavSiris gamocdilebis Seswavlisa da ganzogadebis safuZvelze 
gansaxorcielebelma cvlilebam unda moicvas is principebi da moTxovnebi, romlebic 
met-naklebad saerToa safinanso momsaxurebis TiTeuli saxisaTvis. 

4. samomxmareblo kreditis xelSekrulebis safuZvelze warmoSobil valdebule-
baTa Sesrulebis uzrunvelyofis saSualebebis gamoyenebis sakiTxis mowesrigeba. sa-
momxmareblo kreditis miznidan gamomdinare, mizanSewonilia momxmareblis valdebu-
lebebis Sesrulebis uzrunvelyofis saSualebad ipoTekis gamoyenebis SezRudva.  

5. xelSekrulebis uaryofis uflebis gamoyenebis meqanizmis sakanonmdeblo done-
ze gawera. samomxmareblo xelSekrulebebSi, maT Soris samomxmareblo kreditis xel-
SekrulebaSi, am uflebis realuri sargeblobisaTvis mizanSewonilia momxmarebels 
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ganesazRvros ToTxmetdRiani periodi. mizanSewonilia agreTve, Tu am uflebis, ro-
gorc zogadi uflebis, mowesrigeba ganxorcieldeba `momxmarebelTa uflebebis dac-
vis Sesaxeb~ saqarTvelos kanonSi. aseTi saxis mowesrigeba uzrunvelyofs am uflebiT 
sargeblobis SesaZleblobis arsebobas ara mxolod quCaSi dadebuli xelSekrulebis 
mimarT, aramed yvela im xelSekrulebis mimarT, romlebSic erT-erT mxared warmod-
genilia momxmarebeli.    

6. samomxmareblo kreditis xelSekrulebaSi vadamde dafarvis uflebis gamoyene-
bis pirobebis dadgena. kerZod, samomxmareblo kreditis xelSekrulebasTan mimarTe-
biT vadamde dafarvis ufleba unda Camoyalibdes rogorc upirobo ufleba, romelic 
damokidebuli ar iqneba kreditoris pativsadeb mizezze an mis Tanxmobaze.   

samomxmareblo kreditis xelSekrulebis saTanado samarTlebrivi regulireba 
momxmarebelTa uflebebis dacvis kuTxiT erTi patara nabijia saqarTvelos kanon-
mdeblobis evrokavSiris kanonmdeblobasTan harmonizaciis saqmeSi, rac xels Seuwy-
obs saqarTvelos integraciuli procesebis ganviTarebas.  

 
 
 
 
 



sergi jorbenaZe
∗
 

 
 
 

Secdoma garigebaSi,                                                                               

paraleli sxva samarTlebriv institutebTan 

 
I. Sesavali 

 
TiToeuli adamiani cxovrebis ganmavlobaSi uamravi saxis garigebas debs. xSirad 

igi ise moqmedebs, rom saerTod ar iazrebs samarTlebriv urTierTobaSi monawileo-

bis faqts. Tavis mxriv, yvela garigeba ver iqneba srulyofili da masSi SesaZlebelia 

daSvebul iqnes Secdoma.  
Secdomis daSvebam xSir SemTxvevaSi SesaZlebelia gamoiwvios dadebuli garigebis 

saciloobis sakiTxi. magram, Tavis mxriv, TiToeuli Secdoma ar aris sasamarTlo da-

vis gamomwvevi mizezi.  

saqarTvelos samoqalaqo kodeqsi (SemdgomSi — ssk) Secdomis definicias  ar ic-

nobs.1 amis Sesaxeb kanoni mxolod ganmartebis kuTxiT saubrobs, rodesac SecdomiT 
dadebuli garigebebis samarTlebriv Sedegze miuTiTebs. Sesabamisad, mniSvnelovania, 

gansazRvrul iqnes Secdomis faqti, rogorc samarTlebrivi instituti, da igi qar-

Tul kanonmdeblobaSi swored amgvari saxiT iqnes Camoyalibebuli. 

Secdoma SesaZlebelia daSvebul iqnes ara mxolod garigebaSi, aramed sxva samar-
Tlebrivi urTierTobis drosac. magaliTad, administraciuli xelSekrulebis dade-

bisas.2 aqedan gamomdinare, mniSvnelovania, paraleli iqnes gavlebuli am or (magali-

Tidan gamomdinare, sxva SemTxvevaSi statiaSi warmodgenilia sxva saxis SedarebiTsa-

marTlebrivi analizi) samarTlebriv instituts Soris.  
Secdoma adamianis mudmivad Tanamdevi SemTxvevaa. TiToeuli daSvebuli Secdomis 

dros saxezea survilis sawinaaRmdego Sedegi. arasasurvelma Sedegma SesaZloa pirs 

garkveuli qmedebis Sesruleba daavaldebulos. sakiTxze swored amgvari kuTxiT msje-

lobisTvis aris mniSvnelovani, Secdomis faqti Tavdapirvelad or ZiriTad aspeqtSi 
iqnes ganxiluli: Secdoma samarTlebrivi kuTxiTa da Secdoma moraluri kuTxiT.  

 

                                                            
   ∗ Tsu-is iuridiuli fakultetis magistri.  
1  ix. ssk, sadac Secdomis Sesaxeb upirveles daTqmas 72-e muxli akeTebs da sadac aseve 

uSualod Secdomaze araa konkretuli definicia gakeTebuli. sityva — `konkretuli de-
finicia“ gamoyenebulia aRniSnuli sakiTxis momwesrigebeli normebis sxva normebTan 
Sedarebis gaTvaliswinebiT. magaliTad, saqarTvelos samoqalaqo kodeqsis 50-e muxl-
Tan dakavSirebiT, sadac gansazRvrulia garigebis cneba.   

2  administraciul xelSekrulebasTan dakavSirebuli samarTlebrivi urTierTobis re-
gulirebis sakiTxi saqarTvelos zogadi administraciuli kodeqsis prerogativaa, mag-
ram misi samarTlebrivi Sedegebi ssk-is normebis safuZvelze wesrigdeba. 
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II. Secdoma, rogorc samarTlebrivi instituti 
 

Secdomis samarTlebrivi instituti samoqalaqo samarTalSi mniSvnelovani sa-
kiTxia.3 aravin aris dazRveuli, rom garigebis dadebisas ar dauSvebs konkretul Sec-
domas. Secdomis daSvebis miuxedavad, TiToeuli aseTi qmedeba samarTlebrivi Sede-
gis dadgomis winapiroba ar aris. Secdoma unda gansxvavebul iqnes SemoqmedebiTi an 
sxva saxis warumateblobisgan.4 Secdoma mxolod maSin iqneba saxeze, Tu Sedegi gan-
zraxvis sawinaaRmdegod dadga. aqedan gamomdinare, mniSvnelovania ganxilul iqnes 
sakiTxi, Tu konkretulad ra saxis qmedebebisas SeiZleba Tavidan iqnes acilebuli (an 
warmoiSvas) garigebis sacilod gaxdoma, romelic Secdomis daSvebis Sedegia.  

 
1. moraluri kuTxiT gansaxilveli Secdoma 

 
moraluri kuTxiT sakiTxis ganxilvisas mniSvnelovania Tavdapirvelad ganvsazR-

vroT, rom moraluri qcevis wesebis darRveva samarTlebriv Sedegebs ar warmoSobs5 
da Sesabamisad, pirsac ar warmoeSoba uflebamosileba, sasamarTloSi daicvas misi 
darRveuli uflebebi.6 moraluri gadacdomisas samarTlebrivi urTierTobis dasare-
gulireblad xSir SemTxvevaSi erT-erTi piris mxridan mobodiSebac CaiTvleba, rac 
TavisTavad samarTlebriv urTierTobaSi davis gadawyvetisTvis ar kmara. morali da-
uwereli regulirebis sferoa da igi subieqturi aRqmis sagania.7 

TiToeuli fizikuri piri gansxvavebulad uyurebs im sakiTxs, Tu ra SemTxvevaSi 
SeiZleba dairRves moraluri normebi. magaliTad, Tu zogierTisTvis quCaSi xmamaRla 
simRera moraluri kuTxiT gaumarTlebeli qmedebaa, SesaZlebelia sxva pirisTvis aR-
niSnuli mxolod siamovnebis mimniWebeli gaxdes. swored es aris samarTlisgan mora-
lis erT-erT ganmasxvavebeli niSani. moraluri kuTxiT sakiTxis ganxilva aseve SesaZ-
lebelia, rodesac piris mier daSvebulia Secdoma.8 magaliTad, piri masze ormocdaa-
Ti wliT ufros adamians misalmebisas e.w. `SenobiTi~ formiT mimarTavs. mas nebis ga-
movlenisas ar surda, moralurad gaumarTlebeli saqcieli Caedina, magram, miuxeda-
vad amisa, dainteresebul mxares ar warmoeSoba samarTlebrivi SesaZlebloba, piris 
qmedeba sasamarTloSi gaasaCivros.9  

                                                            
3   ix. ssk-is 72-e — 80-e muxlebi. 
4   Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 370. 
5  aq ar igulisxmeba moraluri zianis anazRaureba, romelic calkea samarTlebrivi 

normebiT regulirebuli da damoukidebeli ganxilvis sagania. 
6   ix. <http://www.zellux.net/m.php?sid=63>. 
7  Horster D., Recht und Moral, Analogie, Komplementaritaeten und Differenzen; in: Zeitschrift fuer 

philosopische Forschung, 51. Jg. 1997, 367-389, Siehe 1-5, <http://sammelpunkt.philo.at:8080/300/1/Recht 
–und–Moral.pdf> . 

8   aq ar igulisxmeba garigebaSi daSvebuli Secdoma. 
9  TavisTavad gasaCivrebis ufleba saqarTveloSi saqarTvelos konstituciiT aRiare-

buli uflebaa (ix. saqarTvelos konstituciis 42-e muxli) da misi gamoyeneba SeuZlia 
nebismier pirs. magram, gasaCivrebisas miTiTebul faqtobriv garemoebaSi zemoaR-
niSnuli faqti ver CaiTvleba davis sagnis arsebobis ganmsazRvrelad.  
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2. samarTlebrivi kuTxiT gansaxilveli Secdoma 

 
samarTlis normebis saxiT gansaxilveli Secdomis faqtis arsebobisas unda aRiniS-

nos, rom TiToeuli samarTlebrivi urTierToba konkretuli gansjis Sedegad unda iqnes 
aseTad dakvalificirebuli. ssk iZleva imis SesaZleblobas, rom kanonmdeblobaSi deta-
luri saxiT gavecnoT Secdomis sxvadasxva saxis momwesrigebel normebs.10  

aRniSnulis Semdeg ki SesaZlebelia imis gadawyveta, Tu ra saxis samarTlebrivi 
normebi gamoiyeneba samarTlebrivi urTierTobis mosawesrigeblad konkretul sakiTx-
Tan mimarTebaSi.11 sasamarTlo swored aRniSnulis gansjis Sedegad unda mivides Sesaba-
mis daskvnamde.12 

upirveles yovlisa, mniSvnelovania ganxilul iqnes Tavad Secdomis faqtis dakon-
kretebis samarTlebrivi safuZvlebi. uSualod Secdomis faqtis dakonkretebamde au-
cilebelia, misi dadgomis samarTlebriv safuZvlebze vimsjeloT. samarTlebrivi sa-
fuZvlebis ganxilvisas upirvel yovlisa mniSvnelovania garigebis monawile mxaris ne-
ba-survilze visaubroT. piris survils, dados garigeba iuridsprudenciaSi  nebis ga-
moxatva, anu gamovlena ewodeba.13  

 
2.1. garigeba 

 
garigebis cneba kerZo samarTlis uzogadesi cnebaa da igi samoqalaqo samarTlis 

sxva dargebSic gamoiyeneba.14 garigeba piris mier nebis gamovlenis Sedegia, magram au-
cilebelia, aRniSnuli neba imgvarad iqnes gamovlenili, rom man samarTlebrivi Sede-
gi gamoiwvios.15 amasTan, saWiroa materialuri da formaluri winapirobebis arseboba, 
rac, Tavis mxriv, samarTlebrivi urTierTobis monawilis asaks, janmrTelobis mdgo-
mareobas, qmedunarianobas an aseve samarTlebrivi Sedegis warmosaSobad sxva saxis 
aucilebel winapirobebs moicavs.16 

                                                            
10  ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 367 — avtori saubrobs 

swored im faqtze, rom ssk-iT Secdomis saxeebi detaluradaa mowesrigebuli.  
11   Tu ra saxis Secdomaa daSvebuli da ramdenad gaaCnia mas samarTlebrivi Sedegi. 
12  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos 2007 wlis 26 martis #bs-928-887   

(k-06) ganCineba aRwerilobiT nawilSi: zestafonis raionuli sasamarTlos 2005 wlis 11 
martis gadawyvetileba da quTaisis saapelacio sasamarTlos 2006 wlis 11 seqtembris 
ganCineba. mosamarTle piris mier ganxorcielebul qmedebas Secdomis faqtad akvali-
ficirebs da samarTlebriv urTierTobas ssk-is Sesabamisi normebiT (SecdomiT dade-
buli garigebebis momwesrigebeli normebi) awesrigebs. 

13   ix. Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Verlag C.H. Beck, München, 2005, 39. 
14   Sead. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 

2000, 313. 
15  zoiZe b., axvlediani z., Wanturia l., jorbenaZe s., saqarTvelos samoqalaqo kodeqsis 

komentari, w. I, samoqalaqo kodeqsis zogadi debulebani, Tb., 1999, 167. 
16  Sead. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 

2000, 312-313. 
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xelSekrulebebidan samarTlebrivi valdebulebebis warmoSoba jer kidev romis 
samarTlidanaa cnobili.17 valdebulebis warmoSobis sami gzidan18 xelSekruleba yve-
laze gavrcelebuli xasiaTis samarTlebrivi institutia. Tavis mxriv, romis samar-
TalSi xelSekruleba iseTi saxis samoqalaqo samarTlebrivi instituti iyo, romlis 
Seusruleblobac mxareTaTvis garkveuli valdebulebebis warmoSobas niSnavda.19 

romis samarTalSi gamoiyofoda xelSekrulebis ramdenime saxe, romelTagan um-

Tavres saxed — yidva-gayidvis xelSekruleba iyo warmodgenili (emptio-venditio).20 Tavis 
mxriv, nasyidobis xelSekruleba ormxrivi an mravalmxrivi garigebis saxea. amgvari 
dayofa (calxrivi, ormxrivi da mravalmxrivi) jer kidev romis samoqalaqo samarTal-
Si ikidebs fexs21 da iqidan moyolebuli, misi samarTlebriobis gansazRvrisTvis mniS-
vnelovani iyo mxareTa nebis gamovlenis faqtis dadgena.  

 
2.2. nebis gamovlena 

 
nebis gamoxatvis Tavisufleba qarTul iurisprudenciaSi pirisTvis konstituci-

iT miniWebuli uflebaa. Sesabamisad, TiToeul adamians aqvs SesaZlebloba, gamoxatos 
Tavisi neba da gamoxatuli nebiT sasurvel Sedegs miaRwios. gamoxatuli neba SeiZleba 
naklis mqone iyos; nakli, Tavis mxriv, SesamCnevi gaxdeba, Tu garigeba, romlis dade-
biskenac mimarTulia nebis gamovlena, ZalaSi iqna Sesuli. vinaidan, umetes SemTxveva-
Si gamovlenili neba garigebis dadebis safuZvelia, Secdomaze saubrisas mniSvnelo-
vania, ganvixiloT garigebis cneba samoqalaqo samarTalSi. 

nebis gamovlena TiToeuli adamianis mier yoveldRiurad ganxorcielebuli qme-
debaa. igi SesaZlebelia gamoxatul iqnes rogorc fxizel, aseve garkveuli zemoqme-
debis saSualebis gamoyenebiT22 TavisTavad, TiToeuli maTgani samarTlebriv Sedegs 
ver warmoSobs, vinaidan xSir SemTxvevaSi, magaliTad, ZilSi an hipnozis qveS gamoxa-
                                                            
17  metreveli v., romis samarTali, safuZvlebi, Tb., 1995, 60. 
18  iqve. avtori iSveliebs romaeli iuristebis Sexedulebebs valdebulebis warmoSo-

basTan dakavSirebiT da aRniSnavs, rom maTi umravlesoba romSi valdebulebis warmo-
Sobis or safuZvelze miuTiTebda: xelSekrulebidan (contractus) da deliqtebidan (deli-
ctum) warmoSobili valdebulebebi. gansxvavebuli mosazrebaa Camoyalibebuli ro-
maeli iuristis — gaiusis mier, romelic valdebulebis warmoSobis safuZvlebs sam 
jgufad hyofda: xelSekrulebidan, deliqtebidan da sxva danarCeni mizezebidan 
warmoSobili valdebulebani. avtori iqve dasZens, rom gaiuss gaaCnda aseve 
gansxvavebuli mosazreba — sxva adgilze valdebulebis warmoSobis oTx safuZvelze 
msjelobs: xelSekrulebidan, TiTqos (kvazi) xelSekrulebidan, zianis miyenebidan da 
TiTqos (kvazi) zianis miyenebidan warmoSobil valdebulebebze. amasTan, oTxnawiliani 
dayofa valdebulebis warmoSobis safuZvlisa SemoTavazebulia iustinianes 
digestebSi. SeiniSneba, rom zemoT CamoTvlili TiToeuli mosazreba valdebulebis 
warmoSobis safuZvlis mTavar saxed xelSekrulebas miiCnevs, rac TvalnaTliv 
uTiTebs xelSekrulebis rolze romis samoqalaqo samarTalSi.  

19  iqve, 61. 
20  iqve, 66. 
21  iqve, 62-63.  
22  Sead. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 

2000, 331. 
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tul nebas nebis mimRebi ar gaaCnia.23 aqedan gamomdinare, upirveles yovlisa, mniSvne-
lovania gansazRvrul iqnes, Tu konkretulad ra saxis nebis gamovlena CaiTvleba sa-
marTlebrivi Sedegi mqoned da ra saxis nebis nakli SeiZleba iyos garigebis sacilod, 
xolo Semdgom baTilad gaxdomis Sedegi. mniSvnelovania, ganxilul iqnes nebis nakli 
da misi samarTlebrivi Sedegebi.   

 
2.3. nebis nakli 

 
samoqalaqo samarTalSi iseT viTarebas, roca `garegnulad gamovlenili neba ar 

emTxveva misi gamomvlenis namdvil Sinagan nebas da garigeba ki nebis garegnuli gamov-
lenis Sedegad daido, nebis nakli ewodeba~.24 magaliTad: pirma moindoma saqarTvelos 
teritoriaze, aWaraSi, didi farTis yidva. miuxedavad SeTanxmebisa, xelSekruleba 
dado pirTan, romlis sakuTrebasac aRniSnuli farTi ar warmoadgenda. xelSekrule-
bis Sedegad Sesabamisad farTi ar gadavidoda nebis gamomvlenis sakuTrebaSi. vinai-
dan  garigeba swored am piris Tanxmobis safuZvelze iqna dadebuli, saxezea misi mxri-
dan motyuebis faqti. man daarwmuna nebis gamomvleni, rom farTi mis sakuTrebas war-
moadgenda.25 amgvari garigeba sacilo xasiaTisaa. 

nebis nakli SeiZleba rogorc gacnobierebuli, aseve gaucnobierebeli nebis gamov-
lena iyos.26 nebis nakli samoqalaqo kodeqsis zogadi nawiliTaa mowesrigebuli da igi 
piris cdomilebazea damyarebuli.27 nebis nakli xSirad SecdomiT dadebuli garigebaa. 
magram samoqalaqo kodeqsSi aseve nebis naklis sxva SemTxvevebic aris gawerili — moty-
ueba da iZuleba. iseve rogorc Secdomis dros, motyuebisas piri garigebas nebis sawi-
naaRmdegod debs,28 magram Secdomisgan gansxvavebiT, sxvisi zemoqmedebis qveS eqceva. 

nebis naklis kidev erTi SemTxvevaa iZulebiT dadebuli garigeba. massa da motyu-
ebiT dadebul garigebas Soris saerToa mxolod piris ganzraxva, magram adresati, anu 
piri, vinc survilis sawinaaRmdegod debs garigebas, iazrebs yovelives da ar cdeba 
mis arc Sinaarssa da arc samarTlebriv bunebaSi. es aris nebis aSkarad sawinaaRmdego 
qmedeba, rodesac pirma realuri viTareba icis da igi mxolod iZulebulia, ganaxor-
cielos nebis sawinaaRmdego moqmedeba.  

motyuebiT an SecdomiT dadebuli garigebis dros garigebis monawile darwmunebu-
lia misi nebis sisworesa da utyuarobaSi. mas miaCnia, rom  ubralod cdeba masSi, xolo 
iZulebiT dadebuli garigebis dros adgili aqvs aSkara Carevas nebis gamovlenaSi.29 

                                                            
23   Sead. iqve. ZilSi gamoxatuli neba ar SeiZleba calmxrivi garigebis saxed CaiTvalos. 
24   iqve, 365. 
25    Sead. iqve; ix. ssk-is 81-e muxli. 
26   Brox H., Wolker W.D., Allgemeiner Teil des BGB, 30. Auflage, Carls Heymanns, München, 2006, 201, 

miTiTebulia: kikoSvili s., samagistro naSromi Temaze, nebis nakli qarTul samara-
TalSi, Jurn. `qarTuli samarTlis mimoxilva~, 2008, 10, <http://www.geplac.ge/newfiles/ 
glr/2008/kikoshvili(geo)pdf>. 

27    ix. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 
378.  

28    iqve. 
29  ix. zoiZe b., axvlediani z., Wanturia l., jorbenaZe s., saqarTvelos samoqalaqo kodeq-

sis komentari, w. I, samoqalaqo kodeqsis zogad debulebani, Tb., 1999, 246. 
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2.3.1. iZuleba 
 

iZuleba qmedebis imgvari ganxorcielebaa, rodesac pirs saerTod araviTari sur-
vili ar gaaCnia Sedegis dadgomisa. iZuleba saxezea, rodesac piri sxvisi zemoqmedebis 
qveS eqceva ise, rom am faqts iazrebs da erTaderT gamosavalad misi direqtivis Ses-
rulebas miiCnevs.  

 
2.3.2. motyueba 

 
motyueba aris piris mier qmedebis imgvari ganxorcieleba, rodesac igi sxvisi mi-

TiTebebiT moqmedebs, magram misi zemoqmedebis qveS ise eqceva, rom ver iazrebs sabo-
loo Sedegs. piriqiT, mas surs motyuebis saxiT warmodgenili Sedegis dadgoma da 
momtyueblis mimarT garkveuli madlierebis grZnobac ki gaaCnia. magaliTad, Sromis 
xelSekrulebis dadebis dros, rodesac damsaqmebeli dasaqmebulTan aformebs kon-
traqts, motyueba saxeze iqneba, Tu piri damalavs, rom man saqme, romlis Sesasruleb-
ladac gadis gasaubrebas, saerTod ar icis. erTi mxriv, SeiZleba damsaqmebels madli-
erebis grZnoba gaaCndes, rom man moiZia Sesabamisi kadri, magram, meore mxriv, saxezea 
motyueba,30 vinaidan damsaqmebels rom scodnoda dasaqmebulis SesaZleblobis Sesa-
xeb, ar dadebda masTan garigebas.31 

 
2.3.3. Secdomis faqtis gansazRvra 

 
Secdoma nebis imgvari gamovlinebaa, rodesac survili SedegTan SeusabamobaSi 

modis. igi SesaZlebelia daSvebul iqnes samoqalaqo samarTlebrivi urTierTobis ne-

bismier stadiaze, magaliTad, winare xelSekrulebis dadebis Tu uSualod xelSekru-
lebis gaformebis dros. mniSvnelovania Secdomis faqtisgan gamijnul iqnes garige-

bis monawile mxaris gansxvavebuli Sexeduleba da ucodinroba, romelic xSirad Tana-

mdevia garigebis dadebisas.  

ucodinroba ar aTavisuflebs pirs samarTlebrivi pasuxismgeblobisgan an Sesa-
bamisi valdebulebis Sesrulebisgan, magaliTad, quCaSi moZraobis wesebis damrRvevis 

mier. SesaZlebelia mZRoli Secda konkretul situaciaSi da mas sxva mimarTuleba 

hqonda aRebuli, magram es faqti mas Semdgomi valdebulebis Sesrulebisgan ar aTavi-

suflebs. es ar aris Secdomis faqti. 

aseve, Tu pirs gaaCnia gansxvavebuli Sexeduleba, magram mainc moqmedebs misi sur-
vilis sapirispirod, ver iqneba mis mier dadebuli garigeba Secilebuli. am SemTxveva-

Si daaxloebiT igive principi moqmedebs, rac ucodinrobis dros gamoiyeneba. magali-

                                                            
30   Sead. Wollenschläger M.,  Arbeitsrecht, Carl Heymanns Verlag, München u.a., 1999,  56-57. 
31  iqve, SesaZlebelia paralelis gavleba kontrahentis pirovnebaSi daSvebul Secdomas-

Tan, magram am SemTxvevaSi aRniSnuli araa saxeze, vinaidan garigebis dadeba moxda da-
saqmebulis mier motyuebiT gakeTebuli ganmartebis Sedegad. 
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Tad, piri gadadis quCaze, rodesac misTvis wiTeli feria SuqniSanze anTebuli. igi ga-

dadis, vinaidan miaCnia, rom im adgilas SuqniSani saerTod araa saWiro. es faqti, ar 

SeiZleba Secdomad iqnes CaTvlili, vinaidan piri valdebuli iyo scodnoda (an am Sem-

TxvevaSi icoda) SesaZlo samarTlebrivi safrTxis Sesaxeb. aRniSnulidan gamomdina-
re, sainteresoa ganvixiloT ucodinrobisa da gansxvavebuli Sexedulebis mimarTeba 

SecdomiT dadebul garigebebTan. 

 
2.3.3.1. ucodinroba 

 
ucodinroba, rogorc garigebis dadebis safuZveli, ar aTavisuflebs mxareebs 

pasuxismgeblobisgan. ucodinrobasTan SesaZlebelia paraleli gaivlis motivSi daS-

vebuli Secdomis kuTxiT, rodesac konkretuli garigeba sacilo an miT umetes baTi-

li ver gaxdeba samarTlebrivi Sedegis arqonis gamo.  

ucodinrobiT dadebuli garigebisas SeiZleba visaubroT sk-is 56-e muxlis (gari-
gebis baTiloba moCvenebiTi da TvalTmaqcuri garigebis gamo, sk-is 56-e muxli) an 

motyuebiT dadebuli garigebis kuTxiT. motyuebiT dadebuli garigebis dros piri 

cdeba mis warmodgenaSi, magram icis is samarTlebrivi Sedegi, razec, wesiT, garigeba 

mimarTuli unda iyos. xolo ucodinrobiT dadebuli garigebis dros piri cdeba saer-

Tod yvelanair warmodgenaSi.  
sk-is 56-e muxli saubrobs garigebis imgvar tipze, rodesac garigebis SeTanxmeba 

moklebulia namdvilobas.32 Sesabamisad, aq ara ucodinroba, aramed mxareTa gaazrebu-

li moqmedeba gvaqvs saxeze. amgvari saxis garigeba baTilia misi dadebis momentidan, 

vinaidan igi xSirad imis gamo ideba, rom gadafaros sxva saxis garigeba.33  
meti sicxadisTvis ganvixiloT saqarTvelos uzenaesi sasamarTlos gadawyveti-

leba, romliTac garigeba baTilad  iqna cnobili, swored sk-is 56-e II muxlis Tanax-

mad.34 sasamarTlom miiCnia, rom gacvlis garigeba dafarulia nasyidobis xelSekrule-

biT.35 sasamarTlos ganmartebiT, aRniSnulis amgvari saxiT dakvalificirebis mizezi 
aris is faqti, rom mxareebs surdaT sxva garigebis (gacvlis) dafarva.  

Tu mxareebs sxva garigebis dafarva surT, maSin saxeze ucodinroba ar iqneba, mag-

ram Tu mxareebi konkretuli saxis garigebas deben da mis SinaarsSi cdebian, saxeze Se-

iZleba iyos SecdomiT an ucodinrobiT dadebuli garigeba.  

 

                                                            
32   Sead. magaliTad, zoiZe b., axvlediani z., Wanturia l., jorbenaZe s., saqarTvelos 

samoqalaqo kodeqsis komentari, w. I, samoqalaqo kodeqsis zogad debulebani, Tb., 1999, 
186. 

33   ssk-is 56-e II muxli; ix. aseve, magaliTad, Wanturia l., Sesavali saqarTvelos samoqa-
laqo samarTlis zogad nawilSi, Tb., 2000, 365. 

34  saqarTvelos uzenaesi sasamarTlos 2002 wlis 11 dekembris №3k-1142-02 gadawyveti-
leba; saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo, samewarmeo da 
gakotrebis saqmeebze, Tb., 2003, 411. 

35   iqve, 414.  
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2.3.3.2. mxareTa gansxvavebuli Sexedulebebi xelSekrulebis dadebisas 
 

gansxvavebuli Sexeduleba xelSekrulebis dadebisas,36 rogorc samarTlebrivi 
regulirebis sfero, samoqalaqo kanonmdeblobaSi gamoyofili ar aris. miuxedavad 
amisa, germaniis samoqalaqo kodeqsis (SemdgomSi — gsk) 155-e paragrafi akeTebs sakma-
od saintereso daTqmas, romlis mixedviTac, `Tu mxareebi im xelSekrulebiT, rome-
lic maT dadebulad miaCniaT, ver SeTanxmdnen im pirobaze, romelzec sinamdvileSi 
SeTanxmeba saWiro iyo, maSin SeTanxmebuli pirobebi gamoiyeneba, Tu ivaraudeba, rom 
xelSekruleba am pirobis gareSec daideboda~.37 Sinaarsidan gamomdinare, saintere-
soa xelSekrulebis dadebisas gansxvavebuli Sexedulebisa da SecdomasTan parale-
lis gavleba. orive SemTxvevaSi dgeba mxareTaTvis arasasurveli Sedegi da orive Sem-
TxvevaSi, rogorc minimum, erT-erTi mxaris mier gamovlenil nebasTan Seusabamoa. Se-
sabamisad, maTi umTavresi ganmasxvavebeli niSani SeiZleba iyos uSualod garigebis 
samarTlebrivi xasiaTi, kerZod, imis gansazRvra, iqna Tu ara saerTod ZalaSi Sesuli 
xelSekruleba.38 SecdomiT dadebuli garigebisgan gansxvavebiT, gansxvavebuli Sexe-
dulebis gamo Seqmnili uTanxmoebis arsebobisas, xelSekruleba ZalaSi ar aris Sesu-
li da Sesabamisad, misi sacilod gaxdomac SeuZlebelia.39  

sainteresoa, im sasamarTlo gadawyvetilebis ganxilva, romelic ganmartebaSi 
daSvebul Secdomasa da garigebis dadebisas gansxvavebul Sexedulebas exeba:40 mosar-
Cele iTxovda xelSekrulebis baTilad cnobas imis gaTvaliswinebiT, rom man Secdoma 
dauSva garigebis dadebisas. nacvlad 300 m2-iT Cawera 441 m2 da Sesabamisad garigebis 
monawile meore mxaresgan SeiZina 141 m2-iT meti farTobi. sasamarTlom  Tavis gada-
wyvetilebaSi ganmarta, rom garigebis monawilis survilisa da nebis gamovlenis Sesa-
bamisi ar iyo damdgari Sedegi. msjeloba warmarTul iqna ori kuTxiT: Secdoma gan-

martebaSi (Erklärungsirrtum) da dafaruli SeuTanxmebloba (Versteckter Einingungsmangel). 
marTalia, mxare Secda ganmartebisas da cifrebis daweris dros dauSva Secdoma, mag-
ram am SemTxvevaSi mniSvnelovani momenti is faqtia, rom xelSekruleba ZalaSi ar iqna 
Sesuli. Sesabamisad, sasamarTlom miiRo gadawyvetileba, romlis mixedviTac sarCeli 
ar iqna dakmayofilebuli.  marTalia ganmartebaSi daSvebuli iyo Secdoma, rac, Tavis 
mxriv, konkretuli cifrebis arasworad (nebis sawinaaRmdegod) daweris drosacaa Se-
saZlebeli, magram saxeze ar iyo ZalaSi Sesuli xelSekruleba da Sesabamisad, Secile-
bac ver moxdeboda. mxareebs gansxvavebuli mosazreba gaaCndaT da gansxvavebuli Se-

                                                            
36   germanul enaze — der Dissens. 
37   ix. germaniis samoqalaqo kodeqsi — germanul enaze: Bürgerliches Gesetzbuch, SemdgomSi — 

BGB § 155, ,,Haben sich die Parteien bei einem Vertrag, den sie als geschlossen ansehen, über einen Punkt, 
über den eine Vereinbarung getroffen werden sollte, in Wirklichkeit nicht geeinigt, so gilt das Vereinbarte, 
sofern anzunehmen ist, dass der Vertrag ohne eine Bestimmung über diesen Punkt geschlossen sein würde“.   

38   ix. magaliTad, Kramer E.A., Rebmann K., Säcker F.J., Rixecker R., Münchener Kommentar, Bürger-
liches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, München, 2001, 1546. 

39   Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Verlag C.H. Beck, München, 2005, 78. 
40   Rechtsprechung des Bundesgerichtshofs in Zivilsachen, Jahrgang1967, 1. Halbband, N 1-154, 1967, Köln, 

Berlin, Bonn, 142, sasamarTlo gadawyvetileba – Urt. V. 15. März 1967 – V ZR 60/64 – OLG 
Stuttgart. 
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degi miiRes, rac SeuTanxmeblobis upirvelesi safuZvelia.41 SeuTanxmeblobis dros 
mcdari SeTanxmebis Sesaxeb xelSekrulebis arc erTi monawilisTvis ar unda iyos 
cnobili,42 sxva SemTxvevaSi, igi SeuTanxmebeli aRar iqneba.43 

gsk-is 155-e paragrafis gaTvaliswinebiT, mniSvnelovania vimsjeloT amave kodeq-
sis 150-e II paragrafze:44 `aqceptis gakeTeba [...] cvlilebebiT CaiTvleba uarad da ama-
ve dros — axal ofertad~.45 Sesabamisad, am mosazrebidan gamomdinare, naTlad ikveTe-
ba, Tu ratom ar miiRo sasamarTlom mxedvelobaSi ganmartebaSi daSvebuli SecdomiT 
dadebuli xelSekruleba. 

amasTan, Sedarebisas, aucileblad unda moviSvelioT sk-is 333-e II muxli, sadac 
ganmartebulia, rom pasuxSi gakeTebuli aqcepti, oRond sxva pirobebiT, axal ofer-
tad da amave dros axal winadadebad CaiTvleba. aRniSnuli SemTxvevis dros saxeze ar 
aris ZalaSi Sesuli xelSekruleba, Sesabamisad, gamoiricxeba Secdomis faqti.  

xelSekruleba aqceptis meSveobiT mxolod im SemTxvevaSi iTvleba dadebulad, 
rodesac mis monawile mxareebs surT gaTvaliswinebuli Sedegis dadgoma.46 aRniSnuli 
ar iqneba saxeze, Tu mxaris mier SeTavazebulia modificirebuli aqcepti. Tavis mxriv, 
modificirebuli aqcepti imas niSnavs, rom aqceptantma SeTavazebul ofertze uari 
ganacxada da axali oferti warmoadgina.47 axali ofertis warmodgenas ki samarTleb-
rivi Sedegis dadgomisTvis Sesabamisi aqcepti sWirdeba. aqedan gamomdinare, SeuZle-
beli iqneba jer daudebeli garigebis sacilod gaxdoma, rac Secdomas (an Secilebisa 
Tu baTilobis sxva nebismier SemTxvevas) gamoricxavs.  

 
2.4. Secdoma garigebaSi, rogorc nebis naklis erT-erTi saxe 

 
qarTul samoqalaqo samarTalSi piris survilis Sesabamisi moqmedebas, romelic 

sasurvel samarTlebriv Sedegs ar warmoSobs, Secdoma ewodeba. garigebaSi daSvebu-
li Secdoma ganimarteba, rogorc piris mier misi nebis sawinaaRmdego moqmedeba,48 mag-
ram aqve unda aRiniSnos, rom iurisprudencia samarTlebriv institutad cdomilebas 
ar amkvidrebs.49 Tanamedrove Sexedulebebis Camoyalibeba Secdomis sakiTxTan dakav-
SirebiT savinis saxelTanaa dakavSirebuli, romelic amgvar ganmartebas iZleva: `Sec-

                                                            
41   Sead. iqve, 166. 
42   Prütting H., Wegen G., Weinrich G., BGB, Kommentar, 4. Auflage, Köln, Stuttgart, Oldenburg, 2009, 198. 
43   Herberger M., Martinek M., Rüßmann H., Weth S., Juris Praxiskommentar, BGB, Band 1, Allgemeiner Teil, 

2. Auflage, Verlag Juris Saarbrücken, Saarbrücken, 2004, 890. 
44   §150 BGB, Verspätete und abändernde Annahme. 
45  §150 II BGB, Eine Annahme unter Erwiterungen, Einschränkungen oder sonstigen Änderungen gilt als 

Ablehung verbunden mit einem neuen Antrag. 
46   Wanturia l., zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w. III, Tb., 2001, 142. 
47   iqve, 143. 
48  Sead. zoiZe b., axvlediani z., Wanturia l., jorbenaZe s., saqarTvelos samoqalaqo ko-

deqsis komentari, w. I, samoqalaqo kodeqsis zogad debulebani, Tb., 1999, 223. 
49   magaliTad, rusul samarTalSi SecdomiT dadebuli garigeba — ошибка aseve moixseni-

eba, rogorc cdomileba — заблюждение, ix. sadisertacio naSromi Temaze: Проблемы не-
дейсствительных сделок в гражданском праве,  <http://fineref.ru/16/239/index1.11.html> .  



 
 

 
s. jorbenaZe,  Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan  

 

 198 

domiT ganxorcielebuli nebis gamovlena ar aris namdvili, vinaidan am garegnuli ga-
moxatvis ukan ar dgas namdvili neba~.50 savinis ekuTvnis aseve mosazreba, romlis mi-
xedviTac, erTmaneTisgan imijneba Secdoma, romelic nebis formirebisas51 moxda da 
Secdoma, romelic piris mier misi nebis ganmartebisas52 iqna arasworad gadmocemu-
li.53 swored am saxiT aris SesaZlebeli erTmaneTisgan gaimijnos Secdomis Sedegad 
dadebuli garigebis ori saxis samarTlebrivi Sedegi — misi saciloobis safuZvelis 
arsebobis an ararsebobis sakiTxi.  

Tu moviyvanT savinis magaliTs, nebis formirebisas daSvebuli Secdoma ver CaiT-
vleba garigebis sacilod gaxdomis safuZvlad, vinaidan igi SeumCneveli saxis motivSi 
daSvebuli Secdomaa.54  

TiToeuli aseTi saxis Secdomis arsebobis sakiTxi da, Sesabamisad, mis konkre-
tul saxed dakvalificireba SesaZlebelia, Tu saerTod garigeba dadebul iqna mxare-
ebs Soris da, Sesabamisad, xelSekruleba ZalaSi iqna Sesuli.55  

germanul samarTalSi gawerilia Secdomis instituti, rogorc SemCnevadi an Se-
umCneveli Secdomis saxe. SeumCneveli Secdoma SeiZleba moazrebul iqnes, rogorc 
Secdoma motivSi, rodesac Tavad pirs ar aqvs gaazrebuli bolomde misi moqmedebis 
Sedegi.56 Tavis mxriv, sainteresoa, paralelis gavleba qarTul kanonmdeblobasTan. 
Secdomis saxeebze saubrisas qarTuli samoqalaqo kodeqsi ar gansazRvravs SeumCne-
vel Secdomas, rogorc Secdomis saxes, magram iribad 78-e muxlSi iTvaliswinebs mas.57 
paralelis gavlebisas sainteresoa SemCnevad Secdomaze saubari, romelic im SemTxve-
vaSia saxeze, Tu igi garigebis dadebis ganmsazRvreli motivi58 iyo.59 Tavis mxriv, gan-
msazRvreli motivi aris garigebis dadebis is safuZveli, romlis ararsebobisas `pi-
ri, romelic Secdomas uSvebs, amgvar xelSekrulebas ar dadebda~.60  

zemoaRniSnulidan gamomdinare, mniSvnelovania, Secdomis arsebiTobis an araar-
sebiTobis, iseve, rogorc SeuCneveli (piris mier SeumCneveli, sadac igulisxmeba Sec-
doma motivSi) da SesamCnevi Secdomis gamijvna erTmaneTisgan. 

 

                                                            
50  ix. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 

369.  
51  in der Phase der Willensbildung. 
52   die Willen in eine Erklärung umgesetzt hat, die jenen Willen irrtümmlich nicht richtig zum Ausdruck bringt. 
53   Zweigert K., Kötz H., Einführung in die Rechtsvergleichung, 3. Auflage, Verlag Mohr Siebeck, Tübingen, 

1996,  409, avtori imowmebs savinis mosazrebebs. 
54   iqve, der unbeachtliche Motiviirtum. 
55   iqve, 407. 
56  Sead. magaliTad, Brox H., Walker W.D., Allgemeiner Teil des BGB, Verlag Vahlen, Köln, 2009, 202; 

aseve Zweigert K., Kötz H., Einführung in die Rechtsvergleichung, 3. Auflage, Verlag Mohr Siebeck, 
Tübingen, 1996,  409 da Semdgomi. 

57   Sead. ssk-is 78-e muxli — Secdoma motivSi. 
58   Bestimmendes Motiv. 
59   Zweigert K., Kötz H., Einführung in die Rechtsvergleichung, 3. Auflage, Verlag Mohr Siebeck, Tübingen, 

1996, 413. 
60  iqve, der Irrende ohne den Irrtum den Vertrag überhaupt nicht[… ]abgeschlossen hätte. 
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2.5. Secdoma sxva saxis sacilo garigebis arsebobisas 
 

Secdomis garda, rogorc zemoT aRiniSna, garigebis sacilod gaxdomis safuZveli 
SesaZlebelia iyos motyueba an/da iZuleba. miuxedavad sacilo garigebebis amgvari 
dayofisa, cxovrebaSi xSiria magaliTi, rodesac CamoTvlili saxeebidan minimum ori 
maTgani saxezea. magaliTad, Secdoma, romelsac uSvebs piri, romelic sxvisi iZulebis 
qveS imyofeboda, an Secdoma, romelic meore piris ganzraxi, garigebis monawile mxa-
ris motyuebisken mimarTuli qmedebaa. Sesabamisad, sainteresoa, Secdoma ganxilul 
iqnes or aspeqtSi: — motyuebiT da iZulebiT dadebuli garigebis dros. 

 
2.5.1. Secdoma motyuebiT dadebul garigebaSi 

 
motyuebiT dadebuli garigeba Tavisi bunebiT sakmaod hgavs kanonis sawinaaRmde-

go garigebas, magram maT Soris ganmasxvavebeli niSani is aris, Tu ra neba-survili ga-
aCndaT mxareebs. kerZod, marTlsawinaaRmdego garigebis dros mxareTa mizani aris 
erTi, garkveul normaze Tavis aridebiT Sesabamisi Sedegis miReba. xolo roca sa-
kiTxi uSualod motyuebiT dadebul garigebas exeba, aq ikveTeba mxolod erTi mxaris 
(momtyueblis) neba, miRebul iqnes garigeba meore mxaris SecdomaSi SeyvaniT. motyue-
biT dadebuli garigebis dros, Tundac masSi erT-erTi mxare cdebodes arsebiTad, sa-
xeze iqneba swored motyuebisTvis gaTvaliswinebuli samarTlebrivi normebi. 

arsebiTi Secdomis arsebobaze saubari SeuZlebelia, roca saxezea garigeba, ro-
melic qveyanaSi damkvidrebul samarTlebriv normebs ewinaaRmdegeba. magaliTad, po-
litikuri gaerTianeba `qarTli~ ucxo qveynis moqalaqesTan debs xelSekrulebas, 
romlis mixedviTac, is mxolod maSin miscems am politikur partiis saarCevno siaSi 
adgils, Tu naRdi angariSworebis saxiT erT milion lars miiRebs. es garigeba kanon-
sawinaaRmdegoa da dadebis SemTxvevaSic ki ar CaiTvleba namdvilad,61 imis gaTvalis-
winebiT, rom saqarTvelos konstituciaSi gawerilia moqalaqis zogierTi uflebani 
da Tavisuflebani imgvarad, rom maTi gamoyeneba mxolod saqarTvelos moqalaqeebs 
SeuZliaT,62 anu amgvari uflebamosilebiT ucxo qveynis moqalaqeni ar sargebloben.63 
imis gaTvaliswinebiT, rom garigebis namdviloba eWvis qveS ar iqnes dayenebuli, saWi-

                                                            
61  kanonsawinaaRmdegoa sami mizezis gamo: 1. irRveva saqarTvelos konstituciis 49-e II 

muxli, romlis Tanaxmadac, parlametis wevrad SeiZleba airCes saarCevno uflebis mqo-
ne saqarTvelos moqlaqe 25 wlis asakidan; 2. irRveva ssk-is 81-e muxli, anu erT-erTi 
monawile garigebas debs motyuebiT; 3. saxezea sisxlis samarTlis kodeqsis 180-e mux-
liT gaTvaliswinebuli winapirobebi, garigebis dadebis momtyuebels brali waeyeneba 
TaRliTobis muxliT. 

62  kvaWaZe m., konstituciuri samarTali, Tb., 2005, 133. 
63   Sead. saqarTvelos konstituciis 49-e II muxli; 70-e II muxli; 86-e I muxli; 88-e IV muxli; 

Tavis mxriv, uSualod saqarTvelos moqalaqeobis institutisTvis Sesadareblad 
SesaZlebelia saqarTvelos konstituciis meore Tavis gamoyeneba (saqarTvelos mo-
qalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani; ix. saqarTvelos konsti-
tuciis meore Tavis Sesabamisi muxlebis komentari — izoria l., korkelia k., kubla-
Svili k., xubua g., saqarTvelos konstituciis komentarebi, 21). 
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roa igi eqvemdebarebodes kanonmdeblobiT gaTvaliswinebul normebs, vinaidan, Tavis 
mxriv, aRniSnuli normebi uSualod eqvemdebareba saqarTvelos konstitucias,64 rac 
garigebis dadebisas misi samarTlebrivi safuZveli iqneba. sxva mxriv ki SeiZleba aR-
niSnuli magaliTi baTilad iqnes cnobili motyuebiT dadebis gamo, vinaidan erT-erTi 
mxare endo meores ise, rom ar gaecno garigebis Sinaarsis samarTlebriv safuZvlebs. 
am msjelobaSi SeiZleba gamoikveTos meore azri, romelic damyarebuli iqneba prin-
cipze, romliTac adamians ar amarTlebs kanonis arcodna, magram garigebis dadebis 
momentSi es aris SemTxveva, rodesac aRniSnuli urTierTndobaze dayrdnobiT xorci-
eldeba.65 garigeba motyuebiT dadebulad SeiZleba CaiTvalos, Tu calsaxaa, rom 
motyuebis gareSe igi ar daideboda. swored aRniSnuli faqti SeiZleba gaxdes ara mar-
to samoqalaqo samarTlebrivi, aramed sisxlissamarTlebrivi pasuxismgeblobis 
kuTxiT ganxilvis sagani.66 saxezea garigebis dadebis iniciatoris mier aqtiuri TaR-
liToba (motyueba).67 moyvanili magaliTidan SegviZlia gamovitanoT Semdegi daskvna, 
rom ucxo qveynis moqalaqe ar gadaixdida erT milion lars, rom scodnoda, is ar gax-
deboda saqarTvelos parlamentis wevri. Sesabamisad, garigeba CaiTvleba motyuebiT 
dadebulad,68 vinaidan mxares surda am SeTanxmebiT sargeblis miReba.69  

moyvanil magaliTSi vimsjeloT im kuTxiT, rodesac monawile mxarem dauSva Sec-
doma da nacvlad erTi milioni larisa, garigebis dadebis iniciators gadauricxa 
mxolod aTasi lari. SecdomiT dadebuli garigebis zogadi principebidan rom amovi-
deT, saxezea arsebiTi Secdoma, vinaidan milion lari aTas lars aTasjer aRemateba, 
garigebis baTilobis sakiTxi dadgeba, magram ara SecdomiT Tanxis gadaricxvisTvis, 
aramed motyuebiT dadebuli garigebisTvis. aqedan gamomdinare, SegviZlia davas-
kvnaT, rom motyuebiT dadebuli garigebs dros, Tundac masSi nebis gamovlena arsebi-
Ti Secdomis safuZvelze iqnes gamovlenili, imoqmedebs garigebis dasadebad mxaris 
motyuebisTvis gaTvalswinebuli samarTlebrivi pirobebi. 

SeiZleba daisvas kiTxva: ratom regulirdeba motyuebiT dadebuli garigebis sa-
marTlebrivi urTierTobani kerZo samarTlis normebiT da ara sisxlis samarTlebri-
vi normebiT? kiTxvis logikuroba gamomdinareobs moyvanili magaliTidan, saidanac 

                                                            
64  kvaWaZe m., konstituciuri samarTali, Tb., 2005, 130. 
65  Sead. mJavanaZe z., sisxlis samarTali, kerZo nawili, komentarebi, Tb., 2000, 178. avtori 

konkretulad gansazRvravs amgvari Sedegis dadgomis faqts da miuTiTebs, rom sxvisi 
sakuTrebis xelyofisas xSirad dazaralebuli saerTod ver erkveva damnaSavis 
moqmedebaSi da umetes SemTxvevaSi damnaSavis moqmedeba masSi mowonebasac imsaxurebs 
manam, sanam ar dadgeba Sesabamisi Sedegi saxeze. 

66  zoiZe b., axvlediani z., Wanturia l., jorbenaZe s., saqarTvelos samoqalaqo kodeqsis 
komentari, w. I, samoqalaqo kodeqsis zogad debulebani, Tb., 1999, 239-240. 

67  mJavanaZe z., sisxlis samarTali, kerZo nawili, komentarebi, Tb., 2000, 179 (amgvari dana-
Sauli imitom Seefardeba pirs, rom (moyvanili magaliTis mixedviT) politikuri 
gaerTianeba `qarTli“ da misi warmomadgeneli (direqtori Tu sxva uflebamosili piri) 
ar gaxlavT sajaro moxele; amasTan, saxeze araa muqara. Sesabamisad, problemis 
gadasaWrelad arc qrTamis aRebisTvis da arc gamoZalvisTvis gaTvaliswinebuli 
normebi ar gamodgeba). 

68   Sead. saqarTvelos samoqalaqo kodeqsis 81-82-e muxlebi. 
69   zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w. I, 242. 
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Cans, rom saxeze aris TaRliToba, piri ar asrulebs nakisr valdebulebebs da arc 
surs misi jerovnad ganxorcieleba. magaliTisTvis gamovarCioT saqarTvelos uzena-
esi sasamarTlos 2007 wlis 15 ivnisis ganCineba (i1276-ap),70 romliTac msjavrdebuls 
miesaja Tavisuflebis aRkveTa garkveuli vadiT.71 sasamarTlo ganaCeni iziarebda im 
faqtobriv garemoebebs, romelic saqmeze winaswar da sasamarTlo moZiebis Sedegad 
iqna dadgenili (saqalaqosa da saapelacio instanciebSi). msjavrdebuls brali daedo 
TaRliTobisTvis. man motyuebiT moindoma sxvisi Tanxebis miTviseba da am mizniT qalaq 
TbilisSi gaavrcela informacia, rom turistul biuros amerikaSi mihyavda `qarTuli 
xmebi~ da mocekvaveTa jgufi, xolo mas wamsvlelTa dasaqmeba SeeZlo swored amerikaSi 
garkveuli fuladi gasamrjelos safasurad. Sesabamisad, turistul biuros miakiTxa 
araerTma pirma, romelTac msjavrdebulma 1997-2001 wlebSi gamoarTva e.w. gasamrjelo, 
romlis Tanaxmadac dazaralebuli pirebi unda waeyvana sxvadasxva qveyanaSi (maroko, 
portugalia, aSS). Sedegad, sasamarTlom miiCnia, rom msjavrdebuli arRvevda sisxlis 
samarTlis kanonmdeblobiT gaTvaliswinebul normas,72 anu motyuebiT iTvisebda sxvis 
qonebas. sasamarTlom samotivacio nawilSi miuTiTa, rom saapelacio palatis ganaCeni 
unda gauqmdes erT-erT nawilSi, kerZod: msjavrdebuls miesaja dazaralebulisTvis 
TaRliTuri gziT zianis miyenebisTvis Sesabamisi sasjeli, rac uzenaesi sasamarTlos 
sisxlis samarTlis palatis mier gauqmebul iqna Sedegi mizezebiT: msjavrdebulsa da 
dazaralebuls Soris daido arasacxovrebeli farTis ijaris xelSekruleba, ris sa-
fuZvelzec msjavrdebuls ekisreboda valdebuleba, gadaexada Sesabamisi qira, magram 
man aRniSnuli valdebulebani ar Seasrula. sasamarTlo miuTiTebs ijaris xelSekru-
lebis erT-erT punqtze, romlis mixedviTac: `sajaro sakiTxebi gadawydeba moqmedi ka-
nonmdeblobis safuZvelze, sasamarTlos meSveobiT~,73 xolo am saxis samarTlebrivi 
urTierTobis momwesrigebeli aris ara sisxlis, aramed samoqalaqo saqmeTa palata, vi-
naidan xelSekrulebis dadeba samoqalaqosamarTlebrivi urTierTobaa da mxareTa mier 
nakisri valdebulebebis arSesruleba ar warmoSobs sisxlissamarTlebrivi pasuxis-
mgeblobis sakiTxs.74 sasamarTlos azriT, msjavrdebuli sxvis nivTs an qonebriv ufle-
bas motyuebiT an ndobis borotad gamoyenebiT ar dauflebia.  

moyvanili sasamarTlo gadawyvetilebidan irkveva, rom TiToeuli saxis motyue-
ba, romlis safuZvelzec garigeba iqneba dadebuli, ar warmoSobs sisxlissamarTleb-
riv pasuxismgeblobas. mTavaria, masSi gamoikveTos sxvisi nivTis an qonebrivi ufle-
bis miTviseba, an ndoba borotad iqnes gamoyenebuli. magaliTad: u aris iuridiuli 
kompaniis direqtori, mas dasaqmebis surviliT mimarTa k-m, romelic amtkicebda, rom 
hqonda damlageblad muSaobis didi gamocdileba. sinamdvileSi k ityueboda da amas 
akeTebda mxolod imisTvis, rom moepovebina u-s ndoba da dasaqmebuliyo masTan. saxe-

                                                            
70  ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis saqmeeb-

ze, ekonomikuri danaSauli, №9, Tb., 2007, 39. 
71  saqarTvelos uzenaesi sasamarTlos 2007 wlis 15 ivnisis ganCinebiT, msjavrdebuls 

Seumsubuqda Tbilisis saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 
2006 wlis 4 oqtombris ganaCeni ramdenime nawilSi (ix. iqve: sarezolucio nawili, 48). 

72   Sead.  saqarTvelos samoqalaqo kodeqsis 180-e muxli. 
73  iqve, samotivacio nawili, 47. 
74  iqve, 47. 
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zea samoqalaqosamarTlebrivi urTierToba (Sromis samarTli), magram xelSekruleba 
moxda motyuebiT, erT-erTi mxaris ndobiT, romelmac imitom dado meore mxaresTan 
garigeba, rom sjeroda misi. garigebis Sesrulebis Semdgomi ganviTareba ar iwvevs 
sisxlissamarTlebriv pasuxismgeblobas momtyueblisTvis, vinaidan mas danaSauleb-
rivi qmedeba ar Caudenia, anu saxeze araa mZime Sedegi. u-m (damsaqmebeli) rom sasamar-
TloSi iCivlos, ar cnoben mas dazaralebulad TaRliTobis normis safuZvelze, vina-
idan saxezea kerZosamarTlebrivi urTierToba da SesaZlebelia garigebis baTilad 
cnoba motyuebis gamo. am SemTxvevaSi konkretuli SemTxveva dakvalificirdeba, ro-
gorc pasiuri moqmedeba, rac damsaqmeblisTvis monacemTa damalvaSi gamoixateba.75 

motyuebiT dadebuli garigeba mxolod im SemTxvevaSi warmoSobs sisxlissamar-
Tlebriv pasuxismgeblobas, Tu ziani miadgeba erT-erT mxares da saxeze iqneba qone-
bis miTviseba. am SemTxvevaSi motyueba gamoiyeneba, rogorc danaSaulis Cadenis xer-
xi,76 xolo am xerxiT xorcieldeba sxvisi qonebis miTviseba.77 sisxlissamarTlebrivi 
pasuxismgeblobis dros TaRliToba (motyuebis gziT nivTis dasakuTreba) SesaZlebe-
lia iyos nivTis miTvisebis erT-erTi xerxi, xolo kerZosamarTlebrivi urTierTobis 
dros qonebis mflobelobaSi gadacema erTaderTi saSualebaa.78 mxares eqneba SesaZ-
lebloba Seitanos samoqalaqo sarCeli sasamarTloSi da daiwyos saqmis warmoeba Se-
sabamis saqmeze, am SemTxvevaSi veranair Carevas ver moaxerxebs verc saxelmwifo 
bralmdebeli da sarCelis dakmayofilebis SemTxvevaSi pirs daekisreba samoqalaqosa-
marTlebrivi pasuxismgebloba, rac, Tavis mxriv, sxvadasxvagvari valdebulebis Ses-
rulebaSi SeiZleba gamoixatos.  

Tu gaviTvaliswinebT sasamarTlo praqtikas, davrwmundebiT, rom motyuebiT da-
debuli garigeba umetes SemTxvevaSi samoqalaqo kodeqsis 54-e muxliT79 regulirde-
ba.80 moyvanili sityvebis dasturad sasurveli iqneba ganxilul iqnes saqarTvelos 
uzenaesi sasamarTlos 2004 wlis 16 ivlisis gadawyvetileba,81 sadac sakasacio sasa-

                                                            
75  Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 377. 
76  lekveiSvili m., sisxlis samarTlis kerZo nawili, w. I, Tb., 2008, 367.  
77  Sead. iqve, 366.  
78  samoqalaqo samarTlis safuZvelze arc erTi sxva saSualeba ar arsebobs, romliTac 

moxdeba qonebis misakuTreba, xolo Zalismieri meTodis gamoyenebiT amgvari moqmede-
bis ganxorcieleba SesaZlebelia rogorc TaRliTobis, aseve qurdobis (saqarTvelos 
sisxlis samarTlis kodeqsis (SemdgomSi — sssk) 177-e muxli), Zarcvis (sssk-is 178 III mux-
li), yaCaRobisa (sssk-is 179-e muxli), gamoZalvis (sssk-is 181-e muxli) Tu sakuTrebis 
winaaRmdeg mimarTuli sxva saxis Cadenili danaSaulis (sssk-is merve kari, ekonomikuri 
danaSauli, Tavi XXV, 177-1891 muxlebi)  saSualebiT. 

79   ix. ssk-is 54-e muxli — marTlsawinaaRmdego da amoraluri garigebani. 
80  aq ar igulisxmeba saqarTvelos samoqalaqo saproceso kodeqsis IX TaviT gawerili 

mxareTa uflebaunarianobisa da qmedunarianobis principis darRveva. amave kodeqsis 
83-e III muxlis Tanaxmad, mxareebs gaaCniaT saproceso uflebebi, rac saqmis winaswari 
sasamarTlo ganxilvisTvis momzadebis Semdeg sarCelis safuZvlis an sagnis Secvlis 
dauSveblobaze miuTiTebs. magaliTad, ix. saqarTvelos uzenaesi sasamarTlos 2004 
wlis 16 ivlisis №as-325-619-04 gadawyvetileba.  

81  saqarTvelos uzenaesi sasamarTlos 2004 wlis 16 ivlisis №as-325-619-04 gadawyveti-
leba; saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo, samewarmeo da 
gakotrebis saqmeebze, Tb., 2004. 
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marTlo ar eTanxmeba saapelacio sasamarTlos azrs82 da iRebs gadawyvetilebas gari-
gebis baTilad da mindobilobis gauqmebulad cnobis Sesaxeb.83 saqmis arss xelSekru-
lebis baTiloba warmoadgens. mosarCelem mimarTa sasamarTlos da moTxovna daafuZ-
na ssk-is 59-e, 114-e da 81-e muxlebze. vinaidan pirveli instaciis sasamarTloSi sarCe-
li ar dakmayofilda,84 mosarCelem gadawyvetileba gaasaCivra saapelacio sasamar-
TloSi. aRniSnuli instaciis ganCinebiT aseve ar dakmayofilda sarCeli. sasamarTlos 
msjeloba daeyrdno Semdegs: a) ssk-is 81-e muxli araa saxeze, vinaidan, motyueba ar 
iyo saqmis masalebidan gamomdinare erTaderTi saSualeba, romlis gareSec garigeba 
ar daideboda, amasTan apelantebma ver daadgines, rom maT binaze nasyidobis xelSek-
ruleba mxolod im surviliT dades, rom Semdeg miiRebdnen sapasuxod oroTaxian bi-
nas; b) mopasuxes garigeba ar daudia sakuTar TavTan, vinaidan mindobilobiT warmoad-
genda mesame pirs da, Sesabamisad, saxeze araa ssk-is 114-e da 54-e muxlebi, vinaidan qo-
neba meuRleTa TanasakuTreba iyo.  

sakasacio instaciis mosazreba gasaziarebelia imdenad, ramdenadac is askvnis, 
rom mopasuxesa da mis meuRles Soris daido nasyidobis xelSekruleba da mas mihyida 
bina. Sesabamisad, dairRva ssk-is 1158-e I muxlis norma.85 am garigebis saSualebiT mxa-
reebs warmoeSvaT warmodgenili piris qonebaze TanasakuTrebis ufleba da amis gaTva-
liswinebiT amgvari garigeba gaigivebul unda iqnes sakuTar TavTan dadebul garige-
basTan.86 Sesabamisad, Tu dairRva ssk-is 114-e muxlis norma, saxezea marTlsawinaaR-
mdego garigeba, vinaidan igi `arRvevs kanoniT dadgenil wess“.  

saqarTvelos uzenaesma sasamarTlom saerTod ar imsjela ssk-is 81-e muxlze, 
rac, Tavis mxriv, zemoT ganmartebulis iribi damowmebaa. sasamarTlom arapirdapir, 
magram mainc, CaTvala, rom mosarCelem (kasatorma) ver warmoadgina imis damamtkice-
beli faqtebi, rom garigeba garkveuli SeTanxmebuli mizniT dado.87 Tumca sakiTxs Se-
iZleba mivudgeT meore kuTxiTac: gansaxilvelia, iyo Tu ara saxeze daSvebuli Sec-
doma? is faqti, rom pirs raRac pirobiT daadebines88 garigeba, motyuebas niSnavs. 

                                                            
82  Tbilisis saolqo sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa saa-

pelacio palatis 2004 wlis 5 Tebervlis ganCineba. 
83  saqarTvelos uzenaesi sasamarTlos 2004 wlis 16 ivlisis №as-325-619-04 gadawyve-

tileba, saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo, samewarmeo 
da gakotrebis saqmeebze, Tb., 2004, 2081. 

84   vake-saburTalos raionuli sasamarTlos 2003 wlis 24 ivlisis gadawyvetileba. 
85  meuRleTa TanasakuTreba: `meuRleTa mier qorwinebis ganmavlobaSi SeZenili qoneba 

warmoadgens maT saerTo qonebas (TanasakuTrebas), Tu maT Soris saqorwino xelSek-
rulebiT sxva ram ar aris dadgenili“.  

86  saqarTvelos uzenaesi sasamarTlos 2004 wlis 16 ivlisis №as-325-619-04 gadawyve-
tileba, saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo, samewarmeo 
da gakotrebis saqmeebze, Tb., 2004, 2081. 

87  aRniSnuls askvnis saapelacio sasamarTlo da Tavisi gadawyvetilebiT saqarTvelo 
uzenaesi sasamarTlo iziarebs yovelives. 

88  sityva — `xelSekruleba daadebines~, iZulebas niSnavs, magram am SemTxvevaSi saubaria 
konkretul SemTxvevaze, sadac piri ar rCeba meore mxaris mier valdebulebis Seusru-
leblobamde misi umaduri, piriqiT, araferi aqvs sawinaaRmdego imisa, rom momavalSi 
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amasTan, arapirdapir mtkicebulebad CasaTvlelia is faqti, rom mosarCelem saqmis 
warmoeba wamoiwyo sasamarTloSi mxolod imis gaTvaliswinebiT, rom mopasuxe mxarem 
dakisrebuli valdebulebani ar Seasrula. aqedan gamomdinare, sasamarTlos mosazre-
ba SeiZleba, rom arasrulfasovnad CaiTvalos, vinaidan mas unda gaeTvaliswinebina 
damatebiTi faqtobrivi garemoebani. 

 
2.5.2. Secdomis faqtis ugulebelyofa motyuebiT marTlsawinaaRmdego 

da amoraluri garigebisas 
 

Tu saxezea ssk-is 54-e muxliT gaTvaliswinebuli SemTxveva da amasTan, garigebaSi 
daSvebulia Secdoma, sakiTxi mogvardeba ara SecdomiT dadebuli garigebis kuTxiT, 
aramed marTlsawinaaRmdego da amoraluri garigebis saciloobis kuTxiT. magaliTis-
Tvis aviRoT SemTxveva, rodesac saqarTveloSi erT-erTi turisti, rogorc avtori, 
yidis Tavisi qveynis yvelaze cnobili momRerlis simRerebs ise, rom masTan aRniSnu-
lis Taobaze SeTanxmeba ar aqvs miRweuli. musikaluri nawarmoebis gamyidvels surs, 
rom gasayidi saqoneli mihyidos erT-erT cnobil kompanias, romelic mTeli saqar-
Tvelos masStabiT `piars~ akeTebs. turisti cdeba adresatSi da nacvlad dasaxelebu-
li kompaniisa, nivTs gadascems sxva firmas, romelic ara piaraqcias, aramed saqvel-
moqmedo aqcias atarebs. gaaCnia Tu ara ufleba gamyidvels, rom myidvels SecdomiT 
dadebuli garigebis baTiloba mosTxovos?  

saavtoro samarTliT, musikaluri nawarmoebi dacvadi obieqtia, anu masze 
vrceldeba saavtoro uflebebi. am SemTxvevaSi irRveva piris saavtoro da momijnave 
uflebebi (avtoris araqonebrivi uflebebi).89 gamyidvels ar gaaCnia Secilebis ufle-
ba, vinaidan man kanonis darRveviT moaxdina garigebis dadeba.90 moyvanili magaliTis 
SemTxvevaSi SesaZlebelia aseve dadges sisxlissamarTlebrivi pasuxismgeblobis sa-
kiTxi. sisxlissamarTlebrivi Sedegi im SemTxvevaSi dgeba, Tu pirma sxvisi saavtoro 
ufleba miiTvisa da, Sesabamisad, gamoiyena igi (moaxdina gavrceleba, miTviseba da a.S.) 
avtorisgan nebarTvis aRebis gareSe.91 danaSaulis Cadenis magaliTi mniSvnelovania 
sakiTxis ganxilvisTvis Secdomis WrilSi, romelic am SemTxvevaSi saxeze aRar iqneba. 

gansxvavebuli viTareba iqneboda im SemTxvevaSi, Tu gamyidveli yidis sxvis mier 
Seqmnil musikalur nawarmoebs, magram mas aqvs amis ufleba.92 magaliTad: gamyidveli 

                                                                                                                                                                                          
sakuTrebaSi gadaeces oroTaxiani bina. yovelive ki motyuebis faqtia da sityva 
`daadebines“ swored am WrilSia ganxiluli. 

89  Sead. iqve, me-17 muxli.   
90 saxeze aris ramdenime samarTlebrivi normis erTdroulad darRveva, kerZod: saqar-

Tvelos konstituciis 23-e muxliT — inteleqtualuri sakuTreba xelSeuvalia; amas-
Tan, ssk-is me-18 muxliT gaTvaliswinebulia piradi araqonebrivi uflebebis dacvis 
sakiTxi; saavtoro da momijnave uflebebis Sesaxeb kanonis me-17 muxlSi ganmtkice-
bulia nawarmoebis avtoris piradi araqonebrivi uflebebi; zemoaRniSnulidan 
gamomdinare, ramdenime samarTlebrivi norma erTdroulad irRveva.  

91  mJavanaZe z., sisxlis samarTali, kerZo nawili, komentarebi, Tb., 2000, 194. 
92 saavtoro da momijnave uflebebis Sesaxeb kanonis 35-e-42-e muxlebis safuZvelze ga-

dacemuli  aqvs avtoris qonebrivi uflebebi. 
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yidis im nawarmoebs, romelic erT-erTi cnobili momRerlis mieraa Seqmnili, magram 
uSualod aRniSnul momReralTan dadebul iqna salicenzio xelSekruleba, romli-
Tac gamyidvels gadaeca nawarmoebis qonebrivi uflebebi.93    

garigebis samarTlebriobis sakiTxi ganisazRvreba im faqtoriT, Tu kanonis ra 
normebis dacviTaa igi dadebuli. aucilebelia, igi ar modiodes winaaRmdegobaSi im 
samarTlebriv debulebebTan, romlebic qveyanaSi konstitucia gansazRvravs. aqedan 
gamomdinare, SeiZleba davaskvnaT, rom TiToeuli samarTlebrivi garigeba, miuxeda-
vad mxareTa interesebisa da survilisa (swored survilia nebis gamoxatvis winapiro-
ba da swored misi gamovlinebaa SeTanxmebis miRweva pirobebze), ar CaiTvleba kanonis 
farglebSi ganxorcielebulad, Tu igi ewinaaRmdegeba kanonmdeblobiT dadgenil 
wess. garigebis amgvari Tviseba, romelic kanonis winaaRmdeg dadebul garigebebs 
krZalavs, jer kidev romis samarTlidan momdinareobs. magaliTad, samarTlebrivi 
urTierTobis monawileebs ar SeeZloT garigebis dadeba sxva adamianis likvidaciis 
mizniT, Tundac igi linCis wesiT gaesamarTlebinaT.94 aRniSnuli gadawyvetilebis mi-
Reba mxolod mosamarTlis uflebamosilebas ganekuTneboda, magram masac konkretu-
li SemTxvevis Sesabamisad unda gadaewyvita gansasjelis bedi.  

rogorc zemoT aRiniSna, Tu Secdoma piris mier iqna daSvebuli, garigeba ver iqneba 
Secilebuli Secdomis safuZvelze dadebuli garigebis Sesabamisi normebiT. gavavloT 
paraleli gsk-sTan, romlis 134-e da 138-e paragrafebSi garigebis baTilobis sakiTxeb-
zea saubari. kerZod, Tu kanonidan sxva samarTlebrivi Sedegi ar gamomdinareobs, gari-
geba, romelic kanoniT dadgenil akrZalvas arRvevs, baTilia.95 amgvari saxis garigebis 
SemTxvevaSi, misi baTilad cnobisTvis saWiroa CamoTvlili kriteriumebis arseboba.96  

gansxvavebiT qarTuli samoqalaqo kodeqsiT gaTvaliswinebuli marTlsawinaaR-
mdego garigebisgan, gsk sxva normiT awesrigebs amoraluri garigebis samarTlebriv 
bunebas. igi, 134-e paragrafis msgavsad, baTili garigebaa.97 amoraluri garigeba aris 
zneobrivi normebis sawinaaRmdegod dadebuli, romelic aseTad rom CaiTvalos, saWi-

                                                            
93   Sead. jorbenaZe s., saavtoro uflebebi cxovrebaSi, Tb., 2008, 110 (magaliTi, romelic 

moyvanilia qonebrivi uflebebis gadacemasTan dakavSirebiT: 2003 wels Beatles-is yo-
filma wevrma, pol makartnim, Tavis meuRlesa da Svils saSobaod simRera `deda da Svi-
li~ aCuqa). 

94  Тираспольский Г.И., Беседы с палачом, M., 2003, 69: avtori gamoyofs sasjelis ramdenime 
saxeobas (romelic damnaSaves danaSaulisamebr Seefardeboda). sasjelebis erT-erTi 
aseTi saxe, romelic, Tavis mxriv, ramdenime sasjels moicavda,  egzotikuri sasjeli 
iyo (iqve. 66 — Экзотические казни). egzotikuri sasjeli avtoris mier gaerTianebulia 
gansakuTrebuli xasiaTis sasjelebSi (iqve. 62 — Особые казни). dRevandelobasTan 
paraleli rom gavavloT (naklebad mZime, mZime da gansakuTrebiT mZime danaSauli — 
Sead.: saqarTvelos sisxlis samarTlis kodeqsis III Tavi), egzotikuri sasjelis 
romelime saxe gamoyenebul iqneboda mxolod gansakuTrebiT mZime danaSaulis Cade-
nisas. paralelis gavlebis kuTxiT Tu vimsjelebT, amgvari simZimis danaSaulisTvis 
damnaSaves rogorc minimum 10 welze meti vadiT Seefardeboda Tavisuflebis aRkveTa.  

95   ix. BGB, § 134, Ein Rechtsgeschäft, das gegen ein gesetzlicher Verbot verstößt, ist nichtig, wenn sich aus 
dem Gesetz ein anderes ergibt. 

96    Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Verlag C.H. Beck, München, 2005, 63. 
97   ix. BGB § 138 I, Ein Rechtsgeschäft, das gegen die guten Sitten verstößt, ist nichtig. 
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roa, misi Sinaarsi ewinaaRmdegebodes morals,98 magaliTad, garigeba, romelic ideba 
pirTan raime danaSaulis CadenisTvis an konkretuli samarTlebrivi normis darRve-
visTvis.99 amave magaliTze dayrdnobiT ganvixiloT SemTxveva, rodesac piri debs ga-
rigebas sxvis sakuTrebaSi arsebul nivTze. TavisTavad, garigeba baTili iqneba, vinai-
dan gsk-is 903-e paragrafi nivTis mesakuTres nivTis sakuTari SexedulebebiT sargeb-
lobis uflebas aniWebs.100 Sesabamisad, vinaidan nivTi garigebis monawileTagan arc 
erTis sakuTreba ar aris, garigeba ver iqneba samarTlebrivi normebis dacviT dade-
buli.101 mivyveT magaliTs: pirma, romelsac surda, sxvis sakuTrebaSi arsebuli qoneba 
eyida ise, rom uflebrivad naklis mqone nivTis Sesaxeb araferi icoda, dauSva Secdo-
ma nivTis TvisebaSi. ra iqneba am SemTxvevis samarTlebrivi Sedegi? imis gaTvaliswine-
biT, rom Tavad garigebis monawiles ukve gaazrebuli hqonda samarTlebrivi Sedegi da 
nivTis uflebrivi nakli, garigeba baTili iqneba 134-e paragrafis safuZvelze.  

marTlsawinaaaRmdego garigeba aseTad, uSualod miRebuli SedegiT SeiZleba iq-
nes dakvalificirebuli. germanul iurisprudenciaSi amgvar garigebas `SemovliTi 
garigeba“ ewodeba.102 garigebis amgvari saxis arsebobis SemTxvevaSi, garigebis Sinaar-
si ki ar ewinaaRmdegeba samarTlebriv normebs, aramed mis safuZvelze miRebuli sabo-
loo Sedegia,103 magaliTad, SromiTi xelSekruleba, romelic, upirveles yovlisa, pi-
ris dasaqmebas iTvaliswinebs, Tu aRmoCndeba, rom es e.w. saqmianoba aris kanonsawi-
naaRmdego, magram xelSekrulebaSi amis garkveva SeuZlebelia, saxeze iqneba e.w. Semov-
liTi garigeba, vinaidan misi TiToeuli detali ar iyo xelSekrulebaSi gawerili. am 
SemTxvevaSic, Tundac daSvebul iqnes kontrahentis pirovnebaSi Secdoma da sxvas ga-
uformdes igi, garigebis baTilobis safuZveli iqneba (gsk-is 134-e muxli).  

germanul samarTalSi zneobis sawinaaRmdego garigebebis instituti romauli sa-
marTlidan Sevida.104 marTalia, zneobis winaaRmdeg mimarTuli garigebani germanul 
samarTalSi antikuri xanidan ikidebs fexs, magram man ganicada garkveuli cvlilebe-
bi da amJamad igi ufro Camoyalibebuli saxiT gvxvdeba.105 amoraluri garigeba SeiZle-
ba laxavdes rogorc calkeuli piris, ise saxelmwifos interesebsac.106 magaliTis-
Tvis SesaZlebelia moviyvanoT, saxelmwifos interesebis sawinaaRmdegod dadebuli 
garigeba, romelic miznad swored amoraluri xasiaTis Sedegis dadgomas isaxavs.107 aq-

                                                            
98  ix. Meyer-Maly T., Münchener Kommentar, Bürgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag 

C.H. Beck, München, 2001, 1352-1354. 
99   ix.  Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Verlag C.H. Beck, München, 2005, 66. 
100   ix. BGB § 903, Der Eigentümer einer Sache kann [...] mit der Sache nach Belieben verfahren und andere 

von jeder Einwirkung ausschließen. 
101   Sead. Meyer-Maly T., Münchener Kommentar, Bürgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, 

Verlag C.H. Beck, München, 2001, 1296-1298. 
102   Umgehungsgeschäft. 
103  Sead. Meyer-Maly T., Münchener Kommentar, Bürgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, 

Verlag C.H. Beck, München, 2001, 1296. 
104   Looschelders D., BGB, Anwaltskommentar, Band 1, AT mit EGBGB, Deutscheranwaltsverein, 2005, 719. 
105   iqve, miTiTeba: Sead. Staudinger/Sack, R. 1; Flume BGB AT B. 2, § 18,1. 
106   iqve. 
107   Sead. iqve. 



 
 

 
samarTlis Jurnali #2, 2011 

 

 207

ve aucilebelia aRiniSnos, rom xSir SemTxvevaSi, SeiZleba amoraluri garigeba Sei-
cavdes kanonmdeblobis sawinaaRmdego Sinaarss, rac, Tavis mxriv, sxva, specialurad 
mowesrigebadi samarTlebrivi urTierTobis Sesabamisi normebiT iqneba gansazRvru-
li. magaliTad, rodesac piri debs garigebas narkotikis SesyidvasTan dakavSirebiT 
ise, rom mas amis ufleba ar gaaCnia.108 

garigebis baTilad cnobisTvis zneobis normis darRveva unda `moxdes uSualod 
garigebiT, misi dadebis faqtiT an misi SinaarsiT“.109 garigebis monawile arc erTi pi-
ri ar aris dazRveuli Secdomisgan. ibadeba kiTxva, Tu ra samarTlebrivi Sedegi eqne-
ba garigebis monawiles aseTis arsebobis SemTxvevaSi da rodesac daSvebulia Secdoma 
garigebis SinaarsSi? iseve rogorc marTlsawinaaRmdego garigebisas, SemTxveva unda 
iqnes gadaWrili 138-e muxliT, vinaidan upirvelesad garigebis baTilobis sakiTxi un-
da iqnes dayenebuli.  

gavavloT paraleli gsk-is 134-e da 138-e paragrafebsa da ssk-is Sesabamis normas-
Tan (54-e muxlTan). Sedareba cxadyofs, rom saqarTveloSi, zneobisa da marTlwinaaR-
mdegobis winaaRmdeg mimarTuli samarTlebrivi SemTxvevebi erT muxlSi erTiandeba, 
rac germanuli kanonmdeblobiT or paragrafSia gawerili. Tumca aRniSnul or parag-
rafs aqvs erTmaneTTan damakavSirebeli funqcia, igi garigebis samarTlebrivi Sedegi —
garigebis baTilobaa.110 swored samarTlebrivi Sedegis gansazRvra mijnavs SecdomiT 
dadebuli garigebisgan marTlsawinaaRmdego da amoralur garigebas.  

ssk-is 54-e muxli marTlsawinaaRmdego da amoralur garigebebs samarTlebrivad 
awesrigebs.111 es is SemTxvevaa, rodesac: `garigebis namdvilobaze zegavlenis moxdena 
SeuZlia im kanonis xelyofas, romelic samarTlebriv Sedegad uSualod garigebis ba-
Tilobas iTvaliswinebs“.112 aRniSnuli gamoiyeneba germaniaSi moqmedi kanonmdeblobi-
danac, sadac garigebis baTilobis safuZveli aseve pirTa mier gamovlenil nebasa da 
maT mier ganxorcielebul qmedebazea damyarebuli.  

SecdomiT gamovlenil nebas samarTlebrivi Sedegi SecdomiT dadebuli garige-
bisTvis ar moyveba, Tu igi dadebul iqna motyuebiT. aRniSnuli exeba TiToeuli saxis 
Secdomas. `motyuebisas, saciloobisTvis ar aris arsebiTi is, Tu ra saxis Secdomaa 

                                                            
108  samarTlebrivi safuZveli (piris pasuxismgeblobis sakiTxi) dadgeba saqarTvelos 

sisxlis samarTlis kodeqsis XXXIII Tavis Sesabamisad (narkotikuli danaSauli, 260-e da 
274-e muxlebi). 

109  zoiZe b., axvlediani z., Wanturia l., jorbenaZe s., saqarTvelos samoqalaqo kodeqsis 
komentari, w. I, samoqalaqo kodeqsis zogad debulebani, Tb., 1999, 181. 

110   Meyer-Maly T., Münchener Kommentar, Bürgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag 
C.H. Beck, München, 2001, 1351. 

111  sainteresoa mosazreba, romliTac igi samarTlebriv Sedegs sam pirobiT kategoriad 
yofs: 1) moqmedeba, romelic xelyofs `kanoniT dadgenil wessa da akrZalvebs~ (kanon-
sawinaaRmdego, imave akrZalvis sawinaaRmdego nebis gamovlena); 2) moqmedeba, romelic 
`ewinaaRmdegeba sajaro wesrigs~ (sajaro wesrigis sawinaaRmdego nebis gamovlena);              
3) moqmedeba, romelic xelyofs `zneobis normebs~ (zneobis sawinaaRmdego nebis gamovle-
na). ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi Tb., 2009. 271-272. 

112  iqve, 275. aRniSnuli SemTxveva ekuTvnis kanonsawinaaRmdego nebis gamovlenis kate-
gorias. 
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gamowveuli piris nebis gamovlenaze motyuebiT zemoqmedebis Sedegad~.113 aRniSnulis 
dasturi aris qarTul iuridiul literaturaSi gamoTqmuli Sexeduleba, rom motyu-
eba mxolod ganzraxi qmedobiT SeiZleba iqnes gamoxatuli.114  

aRsaniSnavia lado Wanturias mosazreba, romelic dafuZnebulia SecdomiTa da 
motyuebiT dadebuli garigebebis uflebaTa konkurenciaze.115 motyueba Secdomis sa-
fuZvlad aris ganmartebuli. Tu orive saxeze iqna, sainteresoa, romeli maTganiT moax-
dens samarTlebrivi urTierTobis monawile garigebis sacilod gaxdomas: rogorc Sec-
domiT dadebul Tu rogorc motyuebiT dadebul garigebas. Secilebis uflebisa da 
xandazmulobis vadebidan gamomdinare, pirisTvis meore varianti ufro metad xelsay-
relia.116 avtoris mosazreba SesaZlebelia gazairebul iqnes da amasTan aqve aRiniSnos, 
rom Secilebis uflebis mqone pirisTvis metad ioli gzaa, garigebis sacilooba motyu-
ebiT dadebuli garigebis normis safuZvelze moiTxovos, vinaidan garigebis erT-erTi 
monawile ganzraxviT moqmedebs da misi samarTlebrivi Sedegebi gaazrebuli aqvs.117  

                                                            
113   iqve, 340.  
114  Sead. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 

2000, 377, sadac avtori eTanxmeba aRniSnul mosazrebas da sakiTxze msjelobs swored 
amgvari kuTxiT. 

115  iqve, 378-379. 
116   iqve, 378. 
117  sxva sakiTxia sasamarTlo procesis stadiaze arsebuli mtkicebis tvirTi, romelic 

mxares ekisreba Semdgom sasamarTlo msvlelobisas, magram aRniSnulic mniSvnelovan 
rols asrulebs im mizeziT, rom Secdomis faqtis dadgena ufro rTulia, vidre 
motyuebiT dadebuli garigebis, vinaidan Secdomisas pirs xSirad gaazrebuli ar aqvs 
saerTod, Tu ra saxis garigebas debs, rac motyuebiT dadebuli garigebisas gamoric-
xulia. piri, romelic atyuebs meore pirs, darwmunebulia Tavis ganzraxvaSi. magali-
Tad, 1. Secdomis SemTxveva: pirma unda miiRos garigebis safuZvelze avtomobili `mer-
sedesi~, magram SemTxveviT mis misamarTze gagzavnian `audis~; 2. motyuebis SemTxvevaSi: 
pirma unda miiRos avtomobili `mersedesi~. aRniSnuli safuZvliT dado garigeba, 
magram garigebaSi Cawerili `mersedesis~ seriis nomeri ar emTxveva mis mier aRweril 
serias, xolo meore mxare atyuebs mas da ajerebs, rom mis mier gamoxatuli neba Seesa-
bameba garigebis Sinaarss. uflebaTa konkurenciac saxezea Cem mier moyvanil maga-
liTSi, magram is, rom pirs hqonda ganzraxva, gaeyida sxva saxis, bevrad ufro 
iaffasiani avtomobili, Tavis mxriv Secdomas gamoricxavs, xolo mimRebis mxridan ar 
aris rTuli imis mtkiceba, rom garigebis dadebamde sxva saxis neba hqonda gamov-
lenili, rac aqceptantma sruliad gaiazra da ganzrax daadebina sxva saxis xel-
Sekruleba. SeiZleba sxva azric iqnes ganviTarebuli, rom Secdomis faqtis damtkiceba 
am magaliTSi bevrad martivi xasiaTisaa. aqedan gamomdinare, sakiTxi ganvixiloT sxva 
saxis magaliTiT. aRniSnulSi naTladaa warmoCenili, Tu ra saxis sirTulea Secdomis 
faqtis dadgena: pirs surda eyida avtomobili BMW X6, magram nebis ganmartebisas man 
axsna, rom mas surda avtomobili BMW X5 yidva, rac aqceptantis mier dakmayofilebul 
iqna. am SemTxvevaSi SeiZleba faqti ori kuTxiT ganvmartoT: Secdoma ganmartebaSi an 
Secdoma motivSi. Tavis mxriv, imis mtkiceba, rom motivSi arsebuli Sinaarsi gadmo-
cemulis araproporciulia, aranair samarTlebriv Sedegs ar warmoSobs. Sesabamisad, 
Tu saxeze iqna Secdoma ganmartebaSi, maSin igi piris mier damtkicebul unda iqnes, rac, 
Tavis mxriv, ar aris iolad Sesasrulebeli moqmedebas. aqedan gamomdinare, sainte-
resoa, gaziarebul iqnes lado Wanturias mosazreba, rom pirisTvis metad xel-
sayrelia ssk-is 81-84-e muxlebiT garigebis monawile meore mxarisTvis garkveuli val-
debulebis Sesrulebis moTxovna. 
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gsk-is 123-e muxlSi mowesrigebulia motyuebiT dadebuli garigebis samarTleb-
rivi buneba. motyueba118 is konkretuli SemTxvevaa, rodesac miRebuli Sedegi SeiZle-
ba gaufrTxileblobiTac iqnes damdgari.119 magaliTad, pirs hqonda warmodgena mosa-
lodneli bunebrivi cvlilebebis Sesaxeb, magram mainc ganaxorciela mowveva ofer-
tze da mxolod dadebuli garigebis Semdeg gaxda cnobili, rom ijaris xelSekrule-
bis monawileebi garigebis sagans survilisamebr ver gamoiyenebdnen.  

mniSvnelovania is, rom paraleli iqnes gavlebuli motyuebiT da marTlsawinaaR-
mdego/amoraluri garigebis momwesrigebel normebs Soris. TiToeulis saxeze arse-
bobis SemTxvevaSi Secdoma garigebebSi sxva saxis samarTlebrivi urTierTobis mom-
wesrogebeli normebiT regulirdeba. am SemTxvevaSi Secdomas ar SeuZlia, gavlena 
iqonios garigebis saboloo Sedegze. 

 
2.5.3. amoraluri da marTlsawinaaRmdego garigebis momwesrigebeli 

normebis konkurencia motyuebiT dadebul garigebis Sesabamis 
 normebTan mimarTebaSi 

 
ssk-is im TavSi, romelic motyuebiT dadebul garigebas exeba, 83-e II muxli gan-

sazRvravs Sesabamisi samarTlebrivi Sedegis arqonas, kerZod, rodesac samarTlebri-
vi urTierTobis orive mxare motyuebiT debda garigebas. aRniSnulTan dakavSirebiT 
saintereso mosazrebas aviTarebs daviT kereseliZe, romelic miiCnevs,  rom normis 
amgvari `formulireba motyuebiT dadebuli garigebebis mowesrigebis arss ewinaaR-
mdegeba~.120  

avtoris mosazreba gaziarebul unda iqnes, radgan faqtia, xelSekruleba ZalaSi 
rCeba, magram saxeze gvaqvs misi baTilobis safuZveli.121 Sesabamisad, es ori samar-
Tlebrivi instituti erTmaneTTan SeusabamobaSi modis da sabolood mxareTaTvis im 
uflebis CamorTmeva xdeba, rac maT sacilo garigebis dadebis SemTxvevaSi gaaCniaT.122 

paraleli unda iqnes gavlebuli motyuebiT dadebul garigebasa da marTlsawina-
aRmdego da amoralur garigebebs Soris. iseve rogorc pirvel SemTxvevaSi, Tu saxe-
zea marTlsawinaaRmdego da amoralur garigebaSi123 daSvebuli Secdoma, ver moxdeba 
garigebis saciloobis sakiTxze moTxovnis wamoyeneba ssk-is Sesabamisi normebiT, ro-
melic, Tavis mxriv, SecdomiT dadebul garigebas exeba. saqarTvelos uzenaesi sasa-
marTlos erT-erT ganCinebaSi sakiTxi sainteresodaa warmoCenili. kasatoris moTx-
ovna ar iqna dakmayofilebuli da Cuqebis xelSekruleba sasamarTlos mier miCneul 

                                                            
118   ,,Täuschung“. 
119   Sead.  Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Verlag C.H. Beck, München, 2005,  49. 
120   kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi Tb., 2009, 347. 
121   Sead. ssk-is 81-e muxli, rodesac garigeba baTilia, Tu igi motyuebiTaa dadebuli. 
122  Sead. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 

2000, 377-379, sadac avtori uTiTebs garigebis saciloobaze, Tu igi motyuebiTaa 
dadebuli da sadac avtori aRniSnavs, rom garigebis saciloobis moTxovna SeiZleba 
wamoyenebul iyos misi monawile mxaris mier. 

123   Sead. ssk-is 54-e muxli. 
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iqna baTilad.124 sasamarTlos mxridan amgvari msjelobis sagans warmoadgenda xelSek-
rulebis dadeba, romelic sajaro wesrigis winaaRmdeg iyo mimarTuli.125 garigebis 
monawile erT-erTi mxaris mier Cuqebis xelSekruleba dadebul iqna imgvarad, rom ga-
Cuqebuli nivTi ar iyo misi sakuTreba, anu moxda sxvisi sakuTrebis gadacema, rac, Ta-
vis mxriv, ewinaaRmdegeba samarTlebriv normebs.126 kasatoris mtkicebiT, gaCuqebuli 
qoneba adre nasyidobis xelSekrulebiT gadacemuli hqonda mas aRniSnul saqmeSi mo-
pasuxed dasaxelebul pirze, romelmac, Tavis mxriv, nayidi uZravi qoneba ar daare-
gistrira sajaro reestrSi 30 dRis vadaSi.127 Sedegad, kasatorma miiCnia, rom igi iyo 
qonebis mesakuTre da gaaforma Cuqebis xelSekruleba mesame pirTan (warmodgenili 
mesame piri gaxldaT kasatoris deda).  

mivyveT gadawyvetilebas qronologiurad da ganvixiloT SemTxveva, sadac SeiZ-
leboda, rom kasators Secdoma daeSva garigebis dadebisas da nacvlad sasurveli 
kontrahentisa, Cuqebis xelSekruleba gaeformebina sxva, arasasurvel pirTan, ro-
melTanac sinamdvileSi ar surda garigebis dadeba.128  

saqmis masalebidan Cans, rom naCuqari qoneba ukve nasyidobis xelSekrulebis sa-
fuZvelze misi myidvelisTvis gadacemuli iyo, anu gamCuqeblis sakuTrebas ar warmo-
adgenda igi, Sesabamisad, mniSvneloba ar aqvs, Tu vis gadascems igi qonebas, romlis 
gasxvisebis uflebiTac sxva piri sargeblobs. dadebuli garigeba ukve marTlsawina-
aRmdegoa, vinaidan mesakuTre Tavad aris uflebamosili gankargos nivTi, isargeblos 
misiT, vinaidan mas gaaCnia kanoniT miniWebuli sakuTrebis ufleba. 

 
2.5.4. iZulebiT dadebuli garigeba 

 
upirveles yovlisa, unda aRiniSnos, rom iZulebisas orive mxaris mier survi-

lisamebr ar xdeba nebis gamovlena. swored es aris amosavali wertili imisa, Tu ra-
tom araa moxseniebuli sxva saxis sacilo an/da baTil garigebebTan mimarTebaSi iZu-
lebiT dadebuli garigeba. Tavad iZulebis faqti nebis sawinaaRmdego qmedebaa129 da am 
dros piri, motyuebiT dadebuli garigebisgan gansxvavebiT, nebis sawinaaRmdegod 

                                                            
124  saqarTvelos uzenaesi sasamarTlos ganCineba №as-553-786-08, 2008 wlis 18 noemberi, 

saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo, samewarmeo da ga-
kotrebis saqmeze, Sesavali samoqalaqo samarTalSi, №3, Tb., 2009, 118-127. 

125   iqve, 127. 
126   Sead. ssk-is 183-e-185-e muxlebi. 
127  ix. iqve, 125, sadac sasamarTlo samotivacio nawilSi uTiTebs sadavo urTierTobis mo-

mentSi arsebuli kanonis `miwis registraciis Sesaxeb~ me-8 muxlze, romlis Tanaxmadac, 
Tu SemZenma uZravi qoneba 30 dRis vadaSi ar daaregistrira sajaro reestrSi, mas ar 
CamoerTmeva sakuTrebis ufleba aRniSnul qonebaze, mxolod mosakreblis garda  
damatebiTi Tanxa unda gadaexada. 

128   miuxedavad imisa, rom rTulia imis warmodgena, rogor unda daeSva garigebis erT-erT 
monawiles Secdoma adresatis arCevisas, rodesac saqmis masalebidan irkveva, rom es 
pirovneba kasatoris deda iyo, moyvanili magaliTi swored im SemTxvevas emsaxureba, 
rom naTlad gamoCndes ssk-is 54-e da 72-e muxlebis arsebobisas, romeli maTganiT ga-
dawydeba problema. 

129  Sead. Kramer E.A., Rebmann K., Säcker F.J., Rixecker R., Münchener Kommentar, Bürgerliches Geset-
zbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, München, 2001, 1186. 
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Segnebulad moqmedebs. sityva `moqmedebs“, am SemTxvevaSi SeiZleba ufro rbiladac 
JRerdes, vinaidan garigebis monawile ubralod valdebulia, ganaxorcielos esa Tu 
is qmedeba. Sesabamisad, ganxorcielebuli qmedeba ukve arasasurveli xasiaTisaa da is 
Tavidanve ewinaaRmdegeba mis survils, miiRos Sesabamisi samarTlebrivi Sedegi.  

 
2.5.4.1. Secdoma iZulebaSi 

 
iseve rogorc motyuebiT dadebuli garigebisas, iZulebiT dadebul garigebaSi 

saxeze araa piris mier gamovlenili nebis Sesabamisoba damdgar SedegTan. aRniSnuli 
SemTxveva gvaqvs SecdomiT dadebuli garigebebis drosac, rodesac gamovlenili ne-
biT ar miiRweva sasurveli Sedegi.  

sainteresoa iseTi SemTxveva, rodesac Secdoma daSvebul iqneba iZulebiT dade-
buli garigebis dros. magaliTad, damsaqmebeli aiZulebs dasaqmebuls, dados masTan 
SromiTi xelSekruleba. SromiTi xelSekruleba damsaqmeblis survilis mixedviT un-
da dadebuliyo 2-wliani vadiT. xelSekrulebis gaformebisas ki moxda Secdomis faq-
ti da nacvlad 2 wlisa Caweril iqna 2 Tve. Sedegad, saxeze dadga garigebis saciloo-
bis ori safuZveli: Secileba iZulebiT dadebuli garigebis kuTxiT da Secileba Sec-
domiT dadebuli garigebis kuTxiT. konkretul SemTxvevaSi, garigebis saciloobas 
daayenebs dasaqmebuli iZulebiT dadebuli garigebis kuTxiT. marTalia, saxezea Sec-
domis faqti, magram igi iZulebiT dadebuli garigebis Sedegia da, Sesabamisad, ar ga-
aCnia misTvis damaxasiaTebeli niSani.130 rac Seexeba im faqtis gansazRvras, Tu ramde-
nad moicavs iZulebiT dadebuli garigeba Secdomis faqts, konkretuli SemTxvevis 
ganmartebisas unda iqnes gamokveTili.131   

 
2.5.4.2. iZulebis faqtis mniSvneloba Secdomisas 

 
imis gaTvaliswinebiT, rom iZulebiT dadebuli garigeba Tavisi SinaarsiT aRemate-

ba SecdomiT dadebuli garigebis Sinaarss (piris mier nebis gamovlenis ugulebelyo-
fa), aseTi garigebis dadebisas Tundac mxareTa mier konkretuli saxis arsebiTi Secdo-
ma iqnes daSvebuli, SemTxveva mogvardeba iZulebiT dadebuli garigebis kuTxiT. 

 
2.5.4.3. miRebuli Sedegis analizi 

 
SecdomiT dadebuli garigebisgan motyuebiT an iZulebT dadebuli garigebis 

upirvelesi ganmasxvavebeli niSani aris xandazmulobis vadebi. TiToeuli zemoT moy-
vanili SemTxvevisTvis kanonmdebloba iTvaliswinebs gansxvavebul vadebs. magaliTad, 

                                                            
130   damaxasiaTebel niSanSi igulisxmeba Secdomis faqti, rodesac piris survili da Sedegi 

erTmaneTis sawinaaRmdegoa, magram amas piri gaazrebulad akeTebs da surs garigebis 
dadeba, rac iZulebis dros saxeze ar aris. ix. magaliTad, daviT kereseliZe, kerZo 
samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 317.  

131   Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Verlag C.H. Beck, München, 2005, 51; miTiTeba 
sasamarTlo gadawyvetilebaze – BGHZ 78, 216, 221. 
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ssk-is mixedviT, motyuebiT — iZulebiT dadebuli garigebebisTvis — erTwlian Secilebis 
vadaa gaTvaliswinebuli,132 xolo SecdomiT dadebuli garigebisTvis — erTTviani vada.133 
misi darRvevisTvis dgeba piris samoqalaqosamarTlebrivi valdebulebis sakiTxi da saq-
mis konkretul SemTxvevad dakvalificirebis funqcia sasamarTlos eniWeba.134 

 
III. SecdomiT dadebuli garigebebis momwesrigebeli normebis konkuren-

cia sxva saxis samarTlebriv normebTan mimarTebaSi 
 

SecdomiT dadebul TiToeul garigebas konkretuli faqtebis safuZvelze sWir-
deba gadawyveta, rac samarTlebrivi Sedegis gansazRvris SemTxvevaSi umniSvnelova-
nes rols asrulebs. Tavis mxriv, garigebis saciloobis saboloo saxe swored gansa-
xilveli garigebis baTilad cnoba an arcnobaa, xolo garigebis baTiloba, rogorc 
calke instituti, garigebis sacilod gaxdomis gareSe, Secdomis arsebobis dros ar 
ganixileba. Sesabamisad, mniSvnelovania, upirvelesad gamoyofil iqnes garigebis sa-
ciloobis mniSvneloba arsebiTi Secdomis dros. samarTlebriv Sedegs TavisTavad ad-
gens sasamarTlo. sasamarTlom SeiZleba Tavad gansajos is, rom konkretul SemTxve-
vaSi daSvebulia Tu ara Secdoma garigebaSi.135    

 
1. garigebis sacilooba 

 
sityva sacilo Tavisi mniSvnelobiT gansxvavdeba sityva ucilosgan. gansxvavebaa 

mis samarTlebriv bunebaSi da Sesabamisad, gansxvavdeba igi garigebebis samarTlebriv 
Sedegebze msjelobis drosac. kerZod, sacilo garigebas gaaCnia Tavisebureba, rac 
imaSi gamoixateba, rom igi Zalas im momentamde inarCunebs, sanam mxareebs sacilod ar 
gauxdiaT.136 sacilo garigeba namdvilia misi dadebis momentSi, rac gulisxmobs imas, 
rom is garemoebani arsebobs, ramac SesaZloa garigeba momavalSi baTili gaxados.137 

gsk Secilebis uflebis mqones amgvar SesaZleblobas arTmevs, Tu man icoda, an 
unda scodnoda garigebis Semdgom sacilod gaxdomis safuZveli.138 magaliTad, rode-

sac piri uSvebs Secdomas ganmartebaSi (Erklärungsirrtum), magram ise, rom xvdeba amis Se-

                                                            
132  ix. ssk-is 84-e da 89-e muxlebi.  
133  ix. ssk-is 79-e I muxli. 
134  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos 2010 wlis 9 noembris (#as-435-407-

2010) ganCineba ; iqve miTiTeba aRwerilobiT nawilSi, Tbilisis gldani-naZaladevis 
raionuli sasamarTlos 2004 wlis 30 noembris gadawyvetileba da Tbilisis saapelacio 
sasamarTlos 2009 wlis 27 oqtombris gadawyvetileba.         

135  ix. saqarTvelos uzenaesi sasamarTlos 2007 wlis 26 martis #bs-928-887(k-06) ganCineba, 
miTiTeba iqve, aRwerilobiT nawilSi: zestafonis raionuli sasamarTlos 2005 wlis 11 
martis gadawyvetileba da quTaisis saapelacio sasamarTlos 2006 wlis 11 seqtembris 
ganCineba. 

136   kobaxiZe a., samoqalaqo samarTali, I, zogadi nawili, Tb., 2001, 302. 
137  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi Tb., 2009. 270. 
138   Prütting H., Wegen G., Weinrich G., BGB, Kommentar, 4. Auflage, Köln, Stuttgart, Oldenburg, 2009, 110. 
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saxeb da ar cdilobs, realurad arsebuli informaciis gaazrebas. Sedegad, mas ar 
warmoeSoba safuZveli, moiTxovos garigebis sacilod gaxdoma. 139 

`sacilo garigebebi dadebis momentSi namdvilia“.140 Secilebis ufleba gaaCnia da-
interesebul pirs, romelsac, garda sasamarTloSi sarCelis Setanisa, SeuZlia igi sa-
cilod gaxados uSualod meore mxaresTan, sxva organoebis Caurevlad.141 sacilo ga-
rigebebis yvelaze gavrcelebuli sami saxea: SecdomiT, iZulebiT da motyuebiT dade-
buli garigebani,142 romelTa safuZvelze dainteresebuli mxaris143 mier Secilebis 
upirveles safuZvels nebis nakli warmoadgens.144 

garigebis saciloobis Sedegia garigebis baTiloba, romelic saciloobisgan upir-
velesad imiT gansxvavdeba, rom misi baTilobisTvis savaldebulo ar aris sasamarTlos 
gadawyvetileba.145 Sesabamisad, mniSvnelovania erTmaneTisgan gansxvavebul iqnes baTi-
loba, rogorc Secilebis samarTlebrivi Sedegi, da baTiloba, romlis warmoSobis mi-
zezad ucilod baTili garigeba gvevlineba.146 Tavis mxriv, Secilebuli garigeba baTi-
lad CaiTvleba misi dadebis momentidan da ara misi Secilebis momentidan.147 

 
2. garigebis baTiloba 

 
garigebis baTiloba SeiZleba gagebul iqnes, rogorc sacilo garigebis samar-

Tlebrivi, saboloo, Sedegi. garigebis baTiloba daiSveba mxolod im SemTxvevaSi, Tu 
igi Secilebul iqna namdvili Secilebis samarTlebrivi uflebis safuZvelze, Tu igi 
Secilebul iqna namdvili Secilebis SemTxvevaSi.148 gsk-is 142-e paragrafi ganmartavs 
saciloobis safuZvelze garigebis dadgomis samarTlebriv safuZvels. SeiZleba iT-

qvas, rom baTiloba sacilod dadebuli garigebis Sedegia.149 Sesabamisad, garigebis ba-
Tilad cnobis SemTxvevaSi, garigeba aseTad dadebis momentidan CaiTvleba.150 baTili 

                                                            
139  Sead. Erman W., Bürgerliches Gesetzbuch, Handkommentar, 12. Auflage, Band 1, Schmidt (Otto), Köln, 

2008, 101. 
140  Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 

388. 
141   iqve, 389. 
142   iqve. 
143  ix. iqve, 389-390; sainteresoa im faqtis dadgena, Tu vin aris `dainteresebuli mxare“. 

ssk-is 59-e III muxlis mixedviT, nebismieri dainteresebuli mxare aris Secilebis 
uflebis mqone nebismieri piri. 

144   iqve, 389. 
145   kobaxiZe a., samoqalaqo samarTali, I, zogadi nawili, Tb., 2001. 303. 
146   iqve. 
147   Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 389. 
148   Feuerborn A., Looschedlders D., Herausgabe von Heidel Thomas, Hüßtege Reiner, HeinzßPeter Mansel, 

Noack Ulrich, BGB, Anwaltskommentar, Deutscheranwaltverein, Band 1, Allgemeiner Teil mit EGBGB, D. 
A. Verlag, Bonn, 2005, 826; Die Nichtigkeitsfolge ergreift das wirksam angefochtene Rechtsgeschäft. 

149  Sead. Herberger M., Martinek M., Rüßmann H., Weth S., Juris Praxiskommentar, BGB, Band 1, 
Allgemeiner Teil, 2. Auflage, Verlag Juris Saarbrücken, Saarbrücken, 2004, 811. 

150   Walter E., Bürgerliches Gesetzbuch, Handkommentar, 12. Auflage, Band 1, Schmidt (Otto), Köln, 2008, 479. 
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garigeba ar aZlevs erT-erT mxares raime saxis upiratesobas, daayenos damatebiTi 
moTxovna (garigebis aseTad cnobis Semdeg).  

baTiloba upirveles yovlisa unda iqnes gamijnuli saciloobisgan. igi kanoniT 
gaTvaliswinebul SemTxvevebSi dgeba yovelgvari damatebiTi moqmedebis gareSe, anu 
avtomaturad. `kanoni ar iTvaliswinebs baTili garigebis gamosworebis SesaZleblo-
bas~.151 Sesabamisad, misi Secvla (gamosworeba) ver moxdeba verc garigebis monawileTa 
mier da verc sasamarTlos mier.152 

imis gaTvaliswinebiT, rom garigebis sacilooba, moyvanili magaliTebis mixed-
viT, xSir SemTxvevaSi nasyidobis xelSekrulebis saciloobas gulisxmobs (igulisxme-
ba sasamarTlo praqtika Tu sxva gamoyenebuli magaliTebi), sainteresoa ganmartebul 
iqnes samoqalaqosamarTlebrivi xelSekrulebis samarTlebriv SedegebTan mimarTeba-
Si administraciuli xelSekrulebis153 samarTlebrivi Sedegis arsi, mniSvneloba da 
mimarTeba samoqalaqo kodeqsiT gaTvaliswinebuli xelSekrulebebis baTilobis/sa-
cilobis safuZvlebTan.  

 
2.1. samoqalaqosamarTlebrivi xelSekrulebis baTiloba 

 
xelSekrulebis baTilobis safuZvlebi wesrigdeba baTili (sacilo) garigebebis 

Sesabamisi normebiT. germaniis kerZo samarTalSi arsebuli sxvadasxva saxis xelSek-
rulebaTa samarTlebriv Sedegs, swored sacilo/baTili garigebebis Sesabamisi nor-
mebi awesrigebs. amas mowmobs gsk-is komentarebi154 da germaniis sasamarTlo praqti-
ka.155 aqedan gamomdinare, sainteresoa baTilobis safuZvlis ganxilva sxva saxis samar-
Tlebriv urTierTobaSi, romlis magaliTadac qorwinebis baTiloba iqna moyvanili. 

 
2.2. administraciuli xelSekrulebis baTiloba156 

 
administraciuli xelSekrulebis baTiloba sakmaod sainteresoa samoqalaqo ko-

deqsiT gaweril garigebebis samarTlebriv SedegebTan mimarTebaSi ganxilvis kuTxiT, 
vinaidan igi regulirdeba ssk-is zogadi nawiliT gaTvaliswinebuli Sesabamisi norme-
biT. 

                                                            
151  Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 

383. 
152   iqve. 
153  ix. szak-is 70-e muxli. sanam cvlilebebi Sevidoda kodeqsSi, igi mowerigebul iyo, 

rogorc  administraciuli garigeba, Tumca sakanonmdeblo cvlilebebma mis SinaarsSi 
arsebiTi cvlileba ar gamoiwvia. 

154  ix. magaliTad, Prütting H., Wegen G., Weinrich G., BGB, Kommentar, 4. Auflage, Köln, Stuttgart, 
Oldenburg, 2009,  103 da sxv. 

155  ix. magaliTad,  BGH, Beschluss vom 5.6.2008 – V ZB 150/07 da sxv. 
156  ix. szak-is 70-e I muxli, sadac miTiTebaa Semdegze: administraciuli xelSekrulebis 

baTilobis gansazRvrisTvis ssk-is Sesabamisi normebi gamoiyeneba, romelic, Tavis 
mxriv, sacilo da baTili garigebebis momwesrigebelia.   
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2.2.1. administraciuli xelSekrulebis ganmarteba 
 

szak-is me-2 muxlis `z~ qvepunqtSi gawerilia administraciuli xelSekrulebis 
cneba. misi monawile unda iyos administraciuli organo. xelSekruleba unda daidos 
sajaro uflebamosilebis gansaxorcieleblad. Sesabamisad, ikveTeba misi samarTleb-
rivi buneba: administraciuli xelSekrulebis dadebisTvis savaldebuloa mis monawi-
leTa saerTo interesi — sajaro miznebi,157 rac, Tavis mxriv, garigebis monawileTa 
calkeul, arasajaro interesebs gamoricxavs. Tu saxeze iqna kerZo interesi, garigeba 
administraciul xelSekrulebad ver dakvalificirdeba. 

 
2.2.2. administraciuli xelSekrulebis gansxvaveba                                            

samoqalaqosamarTlebrivi garigebisgan 
 

administraciuli xelSekruleba samoqalaqosamarTlebrivi garigebebisgan ram-
denime niSniT gansxvavdeba. pirveli aseTi niSania garigebis mizani.158 rogorc zemoT 
aRiniSna, mniSvnelovania, rom misi dadebis mizani sajaro xasiaTs atarebdes da igi 
obieqturi kuTxiT iqnes gansazRvruli;159 amasTan, misi erT-erTi monawile aucileb-
lad unda iyos administraciuli organo.  

marTalia, administraciul xelSekrulebas sxva saxis xelSekrulebebisgan xel-
Sekrulebis sagani mijnavs, magram ssk-s misi samarTlebrivi Sedegis gansazRvrisTvis 
udidesi roli ukavia.  

 
2.2.3. saqarTvelos samoqalaqo kodeqsis roli 

 
ssk administraciuli xelSekrulebis baTilobis safuZvels gansazRvravs garige-

bebisTvis gawerili Sesabamisi normebiT.160 garda samoqalaqo kodeqsiT gaTvaliswine-
buli samarTlebrivi regulirebisa, saqarTvelos zogadi administraciuli kodeqsi 
iTvaliswinebs im moTxovnebs, romelTa daucvelobac SeiZleba administraciuli xel-
Sekrulebis baTilobis safuZveli gaxdes,161 magaliTad, zepirad dadebuli adminis-
traciuli garigeba,162 romelic samoqalaqosamarTlebrivi normebis Caurevlad gax-
deba baTilobis safuZveli. 

                                                            
157  wkeplaZe n., turava p., zogadi administraciuli samarTlis saxelmZRvanelo, Tb., 2010, 94.  
158  kopaleiSvili m. da avtorTa koleqtivi, zogadi administraciuli samarTlis saxel-

mZRvanelo, Tb., 2005, 196. 
159  wkeplaZe n., turava p., zogadi administraciuli samarTlis saxelmZRvanelo, Tb., 2010, 95. 
160   iqve, 105. 
161   iqve. 
162   ix. szak-is 69-e muxli, sadac Camoyalibebulia administraciuli xelSekrulebis for-

ma, romelic aucileblad werilobiT unda iqnes dadebuli, rac, samoqalaqosamarT-
lebrivi normebisgan gansxvavebiT, zepirad dadebul administraciuli xelSekrulebis 
faqts gamoricxavs.  
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samoqalaqosamarTlebrivi normebiT administraciuli xelSekrulebis baTilo-
bis gadawyvetas saqarTvelos zogadi administraciuli kodeqsi adre ar iTvaliswi-
nebda.163 Sesabamisad, szak-is 70-e muxlis ganmarteba administraciuli xelSekrulebis 
samoqalaqosamarTlebrivi xelSekrulebis samarTlebriv SedegebTan igiveobas gan-
sazRvravs. 

 
2.2.4. samarTlebrivi Sedegebis igiveoba 

 
samarTlebrivi Sedegis samoqalaqosamarTlebrivi normebiT regulireba upirve-

les yovlisa mxolod im SemTxvevaSia dasaSvebi, Tu szak-iT gaTvaliswinebuli TiToe-
uli norma mxareTa mier iqna daculi. rac Seexeba, uSualod samarTlebriv Sedegs, igi 
SeiZleba administraciuli xelSekrulebis baTiloba (mag. ssk-is 54-e muxlis pirobe-
bis arsebobisas) an administraciuli xelSekrulebis sacilooba (mag. ssk-is 81-e mux-
lis pirobebis arsebobisas)  iyos.  

magaliTisTvis ganvixiloT saqarTvelos uzenaesi sasamarTlos ganCineba,164 rom-
lis mixedviTac pirs administraciuli xelSekrulebis baTilad cnobaze uari im mize-
ziT eTqva, rom gasuli iyo sk-iT dadgenili xandazmulobis vadebi.165  

ganvixiloT kidev erTi SemTxveva, rodesac mxareebs Soris dava amjerad quTaisis 
saolqo sasamarTlos mier iqna miRebuli.166 saapelacio palatis azri saqarTvelos 
uzenaesma sasamarTlom Tavis gadawyvetilebaSi ar gaiTvaliswina167 da axali gadawyve-
tileba miiRo. sasamarTlo gadawyvetilebaSi mniSvnelovania im faqtorze xazis gasma, 
rodesac sakasacio palata ssk-is 129-e muxlze168 uTiTebs da xandazmulobis vadebs 
gasulad Tvlis.169  

zemoT moyvanili sasamarTlo praqtika mniSvnelovania swored administraciuli 
xelSekrulebis samarTlebrivi Sedegis garkvevisTvis. marTalia, szak-is 70-e muxli 
administraciuli garigebis baTilobis safuZvlebs awesrigebs, magram es ar niSnavs 

                                                            
163  Sead. magaliTad, kopaleiSvili m., zogadi administraciuli samarTlis saxelmZRva-

nelo, 221-222; marTalia, mas Semdeg cvlileba Sevida Tavad kodeqsis V Tavis dasa-
xelebaSic, magram moyvanili bibliografia mniSvnelovania im kuTxiT, rom masSi ga-
nixileba administraciuli garigebis — 2005 wlis 24 ivnisamde moqmedi normebis Se-
sabamisad — samarTlebrivi regulirebis meTodebi. 

164  saqarTvelos uzenaesi sasamarTlos 2004 wlis 9 ivlisis №bs-19-18-k-04 ganCineba; ix. 
saqarTvelos uzenaesi sasamarTlos gadawyvetilebani administraciul da sxva 
kategoriis saqmeebze, Tb., 2005. 

165   iqve, 2713-2714. 
166  quTaisis saolqo sasamarTlos administraciuli samarTlisa da sagadasaxado saqmeTa 

saapelacio palatis 2002 wlis 18 dekembris ganCineba; saqarTvelos uzenaesi sasa-
marTlos gadawyvetilebani administraciul da sxva kategoriis saqmeebze, Tb., 2003, 
2766. 

167   saqarTvelos uzenaesi sasamarTlos №3-g-d-101-k-03 gadawyvetileba. 
168   ix. ssk-is 129-e muxli — saxelSekrulebo moTxovnaTa xandazmulobis vada. 
169  ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani administraciul da sxva 

kategoriis saqmeebze, Tb., 2003, 2768, sadac sasamarTlo uZrav nivTebTan dakavSirebul 
saxelSekrulebo moxovnaze — eqvs Tveze saubrobs (ssk-is 129-e I muxli). 
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imas, rom SeuZlebelia administraciuli garigeba sacilod iqnes mxaris mier gamxda-
ri. aqedan gamomdinare, szak-is 70-e muxlis Sesabamisad, Secilebis uflebis mqone 
pirs, Secilebis safuZvlis arsebobisas SeuZlia, garigeba sacilod gaxados. uSua-
lod sityvaSi `garigeba~, Tavis mxriv, administraciuli xelSekrulebac moiazreba. 
marTalia, administraciuli xelSekrulebis monawileebs garkveuli saxis valdebu-
lebebis Sesruleba evalebaT da garkveul CarCoebSi jdebian (magaliTad, sajaro mi-
zani), magram, miuxedavad amisa, nebis gamovlenis ararsebobis SemTxvevaSi, iseve ro-
gorc samoqalaqo samarTlebrivi garigeba, administraciuli xelSekrulebac ar iqne-
ba ZalaSi Sesuli. 

 
2.3. qorwinebis baTiloba170 

 
qorwinebis baTilobaze saubrisas, upirveles yovlisa, saWiroa, igi ganvasxvaoT 

ganqorwinebisgan.171 am ukanasknelis arsebobis SemTxvevaSi igulisxmeba, rom meuRle-
Ta Soris arsebobda qorwineba da is yvela samarTlebrivi Sedegi, rac mis dadgomamde 
arsebobda, ZalaSi darCeba ganqorwinebis Semdegac.172   

qorwinebis baTilobisas ar SeiZleba gamoyenebul iqnes samarTlis is normebi, 
romelic dadgenilia samoqalaqosamarTlebrivi garigebebis baTilobis dros,173 vina-
idan qorwineba ar aris materialuri garigebis erT-erTi saxe.174 dRevandel kanon-
mdeblobaSi, qorwinebis baTilobas gaaCnia damoukidebeli safuZveli, romelic ar ga-
momdinareobs garigebis baTilobis/Secilebis samarTlebrivi safuZvlidan.175  

istoriuli magaliTi rom moviyvanoT, SevamCnevT, rom sabWoTa kanonmdeblobiTac, 
qorwinebis baTiloba gansxvavebuli normebis safuZvelze wesrigdeboda, vidre es saci-
lo/baTili garigebebis mowesrigebisTvis iyo gawerili.176 magaliTad, saqarTvelos ssr 
sisxlis samarTlis kodqsis 173-e muxli, qorwinebis monawileTa Soris sisxlis aRre-
visTvis sisxlissamarTlebriv pasuxismgeblobas awesebda,177 rac kidev erTxel cxad-
yofs qorwinebis baTilobis garigebis baTilobisgan ganmasxvavebel specifikas.  

qorwinebis baTilobisTvis, sacilo/baTili garigebebis momwesrigebeli normis-
gan gansxvavebiT, saWiroa darRveuli iyos daqorwinebis aucilebeli pirobebi,178 rac, 
magaliTad, nasyidobis xelSekrulebis baTilobisTvis gawerili calke muxlad araa 
da, Sesabamisad, misi baTilobis sakiTxi, garigebebis momwesrigebeli Sesabamisi nor-
mebiT regulirdeba.  

                                                            
170  ix. ssk-is V wignis I karis III Tavi, 1140-1150 muxlebi. 
171  jorbenaZe s., sabWoTa saojaxo samarTali, Tb., 1957, 192; 
172  Sengelia r., Sengelia e., saojaxo samarTali, Tb., 2011, 107-110. 
173  Новицкий И.Б., Cделки, М., 1954, 96-112, miTiTebulia: Sengelia r., Sengelia e., saojaxo sa-

marTali, Tb., 2011, 107-110. 
174   iqve. 
175   ssk-is 1140-e-1150-e muxlebi. 
176   jorbenaZe s., sabWoTa saojaxo samarTali, Tb., 1957, 192; 
177   iqve. 
178  Sengelia r., axvlediani z., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentare-

bi, w. V, Tb., 2000, 83. 
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2.4. sasamarTlo gadawyvetilebaSi daSvebuli Secdoma179 
 

nebismierma adamianma SeiZleba dauSvas Secdoma. mniSvneloba ar aqvs, igi skolis 
moswavlea Tu akademiuri xarisxis mqone; mSobeli Tu Svili; asakiT ufrosi Tu um-
crosi... Secdomisgan arc erTi maTgani araa dazRveuli, vinaidan Secdoma adamianis 
cxovrebis mudam Tanamdevi SemTxvevaa. aqedan gamomdinare, iseve rogorc nebismieri 
mokvdavi, arc mosamarTles aqvs imis garantia, rom ar dauSvebs Secdomas.  

upirveles yovlisa, aRsaniSnavia, rom saubaria mosamarTlis mier mis gadawyvetile-
baSi daSvebul Secdomaze da ara, vTqvaT, garigebaSi, romelSic igi erT-erT mxares war-
moadgens, vinaidan am SemTxvevaSi saxezea ukve SecdomiT dadebuli garigebebis samar-
Tlebrivi Sedegi. 

mniSvnelovania is, Tu ra qmedebis ganxorcieleba SeuZlia sasamarTlos, rodesac 
saqmis ganmxilveli piri — mosamarTle Secdomas uSvebs gadawyvetilebis gamotanisas.180 

saqarTvelos samoqalaqo saproceso kodeqsis (SemdgomSi — spsk) 260-e I muxlSi gan-
martebulia gadawyvetilebaSi usworobaTa da aSkara ariTmetikuli Secdomis gaswore-
bis samarTlebrivi regulireba. amasTan, Tu sasamarTlom mizanSewonilad miiCnia, SeuZ-
lia mas Sesworebis saxiT sakiTxi sasamarTlo sxdomaze ganixilos. aRniSnuli muxli ga-
nixileba or aspeqtSi: arsebiTi Secdomisa da wvrilmani Secdomis Sedarebis kuTxiT. 

 
2.4.1. sasamarTlo gadawyvetilebaSi daSveuli Secdoma,                                       

rogorc Secdomis gasworebis safuZveli, sasamarTlo sxdomis                     
daniSvnis gareSe; paraleli wvrilman SecdomasTan 

 
rogorc zemoT aRiniSna, garigeba da sasamarTlo gadawyvetileba erTmaneTisgan 

radikalurad gansxvavebuli institutebia. Tumca, miuxedavad amisa, sainteresoa maT 
Soris paralelis gavleba.  

vinaidan spsk-is 260-e I muxli, daSvebuli Secdomisas, sasamarTlos gadawyvetile-
baSi Sesworebis Setanas gulisxmobs, sainteresoa erTgvari kavSiris danaxva massa da 
wvrilman Secdomas Soris. wvrilmani Secdomis SemTxvevaSi ar dgeba garigebis baTi-
loba, aramed mxareebi asworeben mxolod garigebis Sinaarss. Sesabamisad, sasamarTlo 
gadawyvetilebaSi daSveuli Secdomis SemTxvevaSi, sasamarTlo  uflebamosilia, Ses-
woreba Seitanos mis gadawyvetilebaSi. 

mniSvnelovania, rom Sesworeba ar unda cvlides arsebiTad saqmis arss da misi 
ganxilvis samarTlebriv msjelobas. Sesworeba mxolod konkretuli (aSkara) Seusaba-

                                                            
179  saqarTvelos samoqalaqo saproceso kodeqsis 260-e I muxli — gadawyvetilebaSi uswo-

robaTa da aSkara ariTmetikuli Secdomis gasworeba. 
180  aq ar igulisxmeba Secdoma subieqturi midgomiT, vinaidan sasamarTlo gadawyve-

tilebiT erT-erTi mxare TiTqmis yovelTvis ukmayofilo rCeba da mxaris subieqturi 
kuTxiT sakiTxis danaxva ver gaxdeba problemebis gadaWris mizezi. Sesabamisad, zemoT 
ganxilul TavSi gaanalizebulia mosamarTlis mier daSvebuli ara samarTlebrivi 
Sefasebis kriteriumi, aramed miRebuli gadawyvetilebisas, magaliTad, beWdvaSi daS-
vebuli Secdoma. 
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mobis SemTxvevaSi SeiZleba, rac gamoixateba, magaliTad, cifrebis an asoebis gansxva-
vebulad CaweraSi da a.S. 

2010 wlis 25 ianvars saqarTvelos uzenaesma sasamarTlom gamoitana ganCineba sa-
samarTlo gadawyvetilebaSi usworobaTa da aSkara ariTmetikuli Secdomebis Seswo-
rebis kuTxiT.181 ganCinebis samotivacio nawilSi182 miTiTebaa spsk-is 260-e muxlze da 
sasamarTlo dadasturebulad miiCnevs ganCinebaSi183 daSvebul Secdomas. kerZod, ad-
gens, rom nacvlad sityvisa `ko“, unda iqnes Sesworeba Sesuli ganCinebaSi da Caiweros 
sityva `ka~.184  

sasamarTlom saqme ganixila zepiri mosmenis gareSe, rac, Tavis mxriv, imis dama-
dasturebelia, rom Secdoma arsebiTi xasiaTis185 ar iyo. swored amiT xdeba paralelis 
gavleba da swored amiT hgavs igi wvrilman Secdomas. am ukanasknelis arsebobis Sem-
TxvevaSi saxeze iqneba mxolod Sesworebis moTxovnis safuZveli. 

 
2.4.2. sasamarTlo gadawyvetilebaSi daSvebuli Secdoma,                                       

rogorc Secdomis gasworebis safuZveli, sasamarTlo sxdomis                             
daniSvnis gziT; paraleli arsebiT SecdomasTan 

 
arsebiTi Secdomis daSvebis dros garigeba xdeba sacilo, romlis samarTlebrivi 

Sedegi misi baTilad cnobaa. sacilo garigebis baTilad cnoba mxolod sasamarTlos 
SeuZlia, anu, wvrilmani Secdomisgan gansxvavebiT, saxezea sakmaod rTuli procedu-
ra, romelic garkveul vadas moiTxovs (es vada dadgenilia kanonmdeblobiT, maT So-
ris, gasaCivrebis vada garigebaSi Secdomis faqtis dadgenidan). paralelis gavleba 
swored amitom miviCnie mizanSewonilad, rom spsk-is 260-e I muxlis meore abzacSi gawe-
rilia Semdegi: `Tu sasamarTlos mizanSewonilad miaCnia, SesworebaTa Setanis sakiTxi 
SeiZleba gadawydes sasamarTlo sxdomaze~.  

am normidan ikveTeba swored saqmis sirTule. sirTule, Tavis mxriv, isaa, rom sa-
samarTlo daniSnavs sxdomas, sadac sasamarTlo gadawyvetilebaSi/ganCinebaSi cvli-
lebis Setanis sakiTxi  gadawydeba.186 magaliTad, ganvixiloT saqarTvelos uzenaesi 
sasamarTlos ganCineba,187 romelic sasamarTlo sxdomaze ganxilviT, sasamarTlos 

                                                            
181  saqarTvelos uzenaesi sasamarTlos 2009 wlis 23 ivlisis №a-1183-S-40-09 ganCineba. 
182  ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo saqmeebze, ucxo 

qveynebis sasamarTlos gadawyvetilebis saqarTvelos teritoriaze cnoba da aRsru-
leba, Tb., 2010, 15-16. 

183  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pa-
latis 2009 wlis 23 ivlisis №as-1183-S-40-09 ganCineba. ix. iqve, 16. 

184   iqve. 
185  aRniSnul mosazrebaSi msjeloba garigebaSi daSvebuli arsebiTi Secdomis kuTxiT ki 

ar aris warmarTuli, aramed gaanalizebulia sasamarTlo gadawyvetilebaSi daSvebuli 
Secdoma da misi samarTlebrivi Sedegi.  

186  ix. xrustali v., liluaSvili T., saqarTvelos samoqalaqo saproceso kodeqsis komen-
tari, II gamocema, Tb., 2007, 454-455. 

187   saqarTvelos uzenaesi sasamarTlos 2009 wlis 25 Tebervlis №as-799-1014-08 ganCineba. 
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ganCinebaSi188 daSvebuli usworobis gasworebis sakiTxs exeboda.189 kerZod, sasamar-
Tlos mier saxelmwifo baJis 70% ukan dabrunebisas daSvebul iqna Secdoma. am Sem-
TxvevaSi saubaria saCivriT gansazRvruli Tanxis sammag odenobaze.190 sammagi odeno-
bis Tanxa, magaliTad, garigebaSi daSvebuli Secdomisas, saciloobis safuZveli gax-
deboda, magram amiT ar igulisxmeba, rom garigebaSi daSvebuli Secdoma sasamarTlo 
gadawyvetilebaSi daSvebul Secdomad unda iqnes ganxiluli. 

gansxvavebiT arsebiTi Secdomisgan, rodesac garigebis baTlobis sakiTxis gan-
xilva dasaSvebia, sasamarTlo gadawyvetilebisas daSvebul SecdomaSi uSualod sasa-
marTlo gadawyvetilebis baTilobis safuZveli ar aris. 

 
2.4.3. gansxvaveba sasamarTlo gadawyvetilebasa da garigebas Soris 

 
miuxedavad Secdomis daSvebis faqtisa, aucilebelia erTmaneTisgan es ori insti-

tuti gaimijnos. garigeba pirTa nebaze damokidebuli samoqalaqosamarTlebrivi uf-
lebamosilebis ganxorcielebaa, xolo sasamarTlo gadawvetilebis SeTanxmeba dauS-
vebelia. garigebis — xelSekrulebis Sinaarss mxareebi ayalibeben. saxelSekrulebo 
Tavisuflebis principi xelSekrulebis monawile mxareebs aZlevs saSualebas, dadon 
sasurveli garigeba,191 rac sasamarTlo gadawyvetilebis SemTxvevaSi yovelgvar sa-
marTlebriv safuZvelsaa moklebuli. amasTan, ssk-is safuZvelze pirs SeuZlia Tavad 
gansajos (garkveuli SemTxvevebis garda) xelSekrulebis dadebis forma (magaliTad, 
sesxis xelSekruleba zepiri formiT, an nasyidobis xelSekruleba werilobiTi for-
miT), saxelSekrulebo vadebi (Tu kanoniT sxva ram araa gaTvaliswinebuli) da xelSek-
rulebis Sinaarsi.192 TiToeuli zemoT CamoTvlili sakiTxi, sasamarTlo gadawyveti-
lebis miRebisas, mxareTa SeTanxmebiT ki ar wydeba, aramed saqarTvelos kanonmdeblo-
biT dadgenili wesiT.193  

sasamarTlo gadawyvetilebaSi daSvebul Secdomas gaaCnia kidev erTi ganmasxvave-
beli niSani garigebaSi daSvebuli Secdomisgan: igi ar SeiZleba gaxdes sacilo an baTi-
li. sxva sityvebiT rom vTqvaT, dauSvebelia sasamarTlo gadawyvetilebaSi misi Sina-
arsisa da azris arsebiTad Secvla,194 Sesabamisad, dauSvebelia, sasamarTlo gadawyve-
tilebaSi daSvebuli Secdomisas am sakiTxis im normebis safuZvelze ganxilva, rome-
lic SecdomiT dadebuli garigebebis momwesrigebelia.  

                                                            
188  saqarTvelos uzenaesi sasamarTlos 2009 wlis 12 ianvris ganCineba. 
189  ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo saqmeebze, samo-

qalaqo procesi, №12, Tb., 2009, 202-204. 
190   iqve, 203, agreTve sarezolucio nawili, 204. 
191  Sengelia i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo samarTlis principi, 

arsi da mniSvneloba, Jurnali `marTlmsajuleba da kanoni~, №4(23)’09, Tb., 2009, 46. 
192   iqve, 47. 
193  magaliTad, ixileT saqarTvelos samoqalaqo saproceso kodeqsis 247-e I muxli: `gada-

wyvetilebas werilobiTi formiT Camoayalibebs mosamarTle“. 
194   xrustali v., liluaSvili T., saqarTvelos samoqalaqo  saproceso kodeqsis komentari, 

meore gamocema, Tb., 2007, 454. 
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3. Sualeduri Sedegi 
 

garigebebis samarTlebrivi Sedegebi TiToeul magaliTze dayrdnobiT sxvadas-
xvagvarad wesrigdeba. kerZod, SesaZlebelia garigeba iyos samarTlebrivi uflebis 
matarebeli an baTili/Secilebuli. rogorc zemomoyvanili msjelobidan Cans, Secdo-
mis arsebiTobis sakiTxs sasamarTlo gansazRvravs, xolo baTili garigebis SemTxveva-
Si sasamarTlo gadawyvetilebas ar eniWeba gadamwyveti mniSvneloba. TiToeuli Sem-
Txveva konkretuli msjelobis sagania. garigebis sacilod gaxdomisTvis aucilebe-
lia saxeze iyos Secilebis samarTlebrivi safuZveli. 195 kerZo samarTlis upirvelesi 
principi — pirTa Tanasworobaze damyarebuli samarTlebrivi urTierToba — mis mona-
wile mxareebs aniWebs uflebamosilebas, ganaxorcielon kanoniT dadgenili moqmede-
bani. maT aqvT SesaZlebloba airCion garigebis obieqti, SeaTanxmon sabazro fasi da 
a.S.196 Tumca, xSiria SemTxveva, rodesac garigeba, miuxedavad gamovlenili nebisa, Seu-
sabamobaSi modis survilTan, rac mas mxaris mier sacilod aqcevs. Sesabamisad, mniS-
vnelovania, gansazRvrul iqnes, Tu ra saxis faqti iqneba am mizezis gamomwvevi. ro-
gorc qarTul, aseve germanul samoqalaqo kodeqsSic mniSvnelovani adgili ukavia 
SecdomiT dadebul garigebaTa klasifikacias, rac iZleva saSualebas, garigebis sa-
ciloobisas moaxdinos maTi konkretuli diferenciacia da Sesabamisi SemTxveva Sec-
domis konkretuli saxis daSvebiT iqnes ganmartebuli. SecdomiT dadebuli garigebe-
bis samarTlebriv Sedegze saubrisas ikveTeba Semdegi: a) garigeba SeiZleba Secile-
bul iqnes, Tu Secdoma arsebiTi xasiaTisaa, xolo misi saboloo Sedegi garigebis ba-
Tilobad iqnes dakvalificirebuli; b) garigebaSi SeiZleba cvlileba iqnes Setanili 
(misi Sinaarsi Sesworebuli), Tu saxezea wvrilmani Secdoma; g) samarTlebrivi Sedegi 
ar dgeba, Tu Secdoma motivSi iqna daSvebuli. 

 
IV. daskvna 

 
garigebaSi daSvebul Secdomas samarTlebrivi Sedegi rom mohyves, saWiroa igi 

arsebiTi xasiaTis iyos. Secdomis arsebiToba-araarsebiTobis sakiTxi ganisazRvreba 
konkretul SemTxvevaze dayrdnobiTa da subieqtur da obieqtur faqtorebze damya-
rebuli mosazrebis SejerebiT. qarTul kanonmdeblobaSi, gansxvavebiT gsk-isgan, Sec-
domis is saxeebi konkretdeba, romelTa arsebobis SemTxvevaSic ki ar dadgeba samar-
Tlebrivi Sedegi.  

Secdomis samarTlebrivi Sedegi rogorc qarTul, iseve germanul samoqalaqo ko-
deqsSic garigebis sacilod gaxdomaa. Sesabamisad, swored aRniSnuli asrulebs mniS-
vnelovan rols saciloobis sakiTxis baTilobisgan gamijvnisas. daskvnis saxiT SesaZ-
lebelia iTqvas, rom sacilo garigeba saxezea mxolod im SemTxvevaSi, Tu garigeba uk-

                                                            
195   Herberger M., Martinek M., Rüßmann H., Weth S., Juris Praxiskommentar, BGB, Band 1, Allgemeiner Teil, 

2. Auflage, Verlag Juris Saarbrücken, Saarbrücken, 2004, 811; Das Rechtsgeschäft kann angefochten wer-
den, wenn ein Anfechtungsgrund vorliegt. 

196  Sead. Grunewald B., Bürgerliches Recht, 7. Auflage, Beck Juristischer Verlag, München, 2006, 1-5. 



 
 

 
s. jorbenaZe,  Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan  

 

 222 

ve dadebulia da misi pirobebis moqmedeba savaldebuloa orive mxarisTvis. sxva sity-
vebiT rom vTqvaT, garigebis sacilod gaxdomisTvis mniSvnelovania, rom xelSekrule-
ba gamovlenili survilis Sesabamisad iqnes dadebuli da ara sxva piris zemoqmedebiT. 

Secdoma SesaZleblia daSvebul iqnes nebismieri garigebis dadebisas, iqneba es 
nasyidobis, qiravnobis, ijaris Tu sxva xelSekruleba. Tavis mxriv, xelSekrulebis pi-
robebis Sesruleba misi monawile mxareebisTvis mniSvelovan rols asrulebs, xolo 
Tu xelSekruleba SecdomiTaa dadebuli, aucilebelia misi arsebiTobis sakiTxis Se-
mowmeba. 

Secdomis TiToeuli saxis arsebobisTvis mniSvnelovania, rom piris mier gamov-
lenili neba iyos naklis mqone, xolo Tavad piri moqmedebdes Tavisi survilisamebr 
da gamoxatavdes iniciativas garigebis dadebisas. sxva SemTxvevaSi saxeze aRar iqneba 
SecdomiT dadebuli garigebani. aqedan gamomdinare, SeiZleba Camoyalibebul iqnes 
Secdomis definicia, romelic Semdegnairad JRers: garigebis dadebisTvis gamovle-
nili nebis naklovaneba.  

 
 

 



gia gogiberiZe
∗
 

 
 
 

gadawyvetilebis miRebis procesSi sajaro interesebis 

 dacvisa da lobirebis procesis regulireba  

saqarTvelos kanonmdeblobis mixedviT  

 
1. Sesavali 

 
saxelmwifo xelisufleba, misi organizacia da funqcionireba mWidrod ukavSir-

deba sajaro interesebis aRiarebasa da dacvas. sajaro interesebis Sesabamisad xdeba 
saxelmwifo xelisuflebis mier mmarTvelobis procesis ganxorcieleba da gadawyveti-
lebebis miReba. meore mxriv, saxelmwifo xelisufleba, misi funqcionirebis procesSi, 
uzrunvelyofs sajaro interesebis formirebas. SeiZleba iTqvas, rom sajaro interese-
bis gansazRvra da dacva saxelmwifo xelisuflebis saqmianobis safuZvelia. amasTan, sa-
jaro interesebis realizebas saxelmwifo organoebi uzrunvelyofs, romlebic umniS-
vnelovanes rols asruleben saxelmwifos funqcionirebisa da saxelmwifos mier gadawy-
vetilebis miRebis procesSi. aRniSnuli organoebi mkacrad gansazRvruli reglamenta-
ciis pirobebSi saqmianobs da maTi saSualebiTaa SesaZlebeli sajaro miznis miRweva.  

Tavis mxriv sajaro interesis formireba mravalmxrivi da rTuli procesia, misi 
miRwevisaTvis mniSvnelovan garemoebaTa gaTvaliswineba da SexedulebaTa farTo 
speqtris urTierTdakavSireba da konsolidirebaa saWiro. gavrcelebuli Sexedule-
biT sajaro interesis formireba saxelmwifos kanonSemoqmedebiTi procesis Sedegad 
miiRweva, rodesac saxelmwifos saxeliT dgindeba savaldebulod Sesasrulebeli 
normebi da isini normatiuli saxiT formdeba. Tumca aRniSnuli procesi sakmaod wi-
naaRmdegobrivia da saboloo kompromisuli gadawyvetilebis miReba mravali barie-
ris daZlevas saWiroebs. amasTan, gasaTvaliswinebelia gadawyvetilebaTa1 miRebis 
forma da misi Sedegebis Sesabamisobis sakiTxi sajaro interesebisaTvis wardgenil 
moTxovnebTan. araferi rom ar vTqvaT avtoritarul reJimebze, sadac mmarTvelis er-
Tpirovnuli nebis Sesabamisad xdeba gadawyvetilebis miReba, TviT demokratiul re-
JimebSic ki gvxvdeba garkveuli disbalansi, rodesac gadawyvetileba ubralo umrav-
lesobiT miiReba, xolo meore, umciresobad miCneuli didi nawilisaTvis savaldebu-
lo xdeba aRniSnuli normebi, anda rodesac gadawyvetilebis miReba mmarTveli `eli-
tis~ prerogativaa. amgvari Taviseburebebis miuxedavad saxelmwifos funqcionireba 
gulisxmobs im ZiriTadi sakiTxebis gansazRvras, romlebmac sazogadoebis wevrTa 
harmoniuli Tanacxovreba da sajaro wesrigis dacva unda uzrunvelyos. amasTan, sa-
xelmwifos  mxridan msgavsi gadawyvetilebebis miRebis procesSi mniSvnelovania uz-
runvelyofil iqnes sajaro interesebis dacva.   

                                                            
∗   Tsu-is iuridiuli fakultetis doqtoranti, asistent-profesori.  
1   gadawyvetilebaSi moiazreba saxelmwifos mmarTvelobis procesisa da sazogadoebrivi 

urTierTobis regulirebis Taobaze miRebuli nebismieri gadawyvetileba.      
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winamdebare statiis mizania gadawyvetilebis miRebasa da sajaro interesebis 
formirebasTan dakavSirebuli problemebis, aseve saqarTvelos kanonmdeblobaSi ar-
sebuli im meqanizmebis mimoxilva, romelmac gadawyvetilebis miRebis procesSi saja-
ro interesebis dacva, zemoqmedebis faruli xerxebisa da gadawyvetilebis mimRebi 
Tanamdebobis pirebis piradi interesebis gamoricxva unda uzrunvelyos.   

 
2. sajaro interesi da gadawyvetilebis miRebis procesi 

 
sajaro interesis gansazRvra saxelmwifosa da misi organoebis saqmianobas ukav-

Sirdeba. Tavis mxriv, aRniSnuli organoebis saqmianoba garkveuli kanonzomierebiTa 
da kompetenciaTa gansazRvrulobiT xasiaTdeba. farTod damkvidrebuli Tanamedro-
ve Sexedulebis mixedviT,  saxelmwifo organoTa funqcionireba xelisuflebis mkveT-
ri danawilebis, urTierTkontrolisa da gawonasworebis princips eqvemdebareba. es 
ki uzrunvelyofs, rom saxelmwifo organoebma gadawyvetileba mxolod maTi kompe-
tenciisa da maTTvis legitimurad dadgenili zRvris gaTvaliswinebiT miiRon. aRniS-
nulis sapirwone ki  Sekavebisa da konstituciuri kontrolis meqanizmebis arsebobaa. 
swored aRniSnuli meqanizmebia saxelmwifo organoebis mier TavianTi saqmianobis sa-
jaro interesebis Sesabamisad warmarTvis garantia.  

sajaro interesis formirebisaTvis mniSvnelovania gadawyvetilebis miRebis sis-
temis gansazRvra da im faqtorebis gaTvaliswineba, rac gadawyvetilebis miRebas ax-
lavs. Tanamedrove pirobebSi sajaro interesebis aRiarebasa da dacvas mniSvnelovnad 
ukavSirdeba xalxis mier Zalauflebis ganxorcielebis demokratiuli da konstitu-
ciuri principebi. saxelmwifoTa Camoyalibebis dRidan adamianTa cnobiereba mudmi-
vad eswrafoda mmarTvelobis imgvari saxiT formirebis uzrunvelyofas, rac maTi 
cxovrebis, sakuTrebisa da piradi usafrTxoebis dacvis garanti iqneboda da sajaro 
wesrigis dacvas Seuwyobda xels. kacobriobis istoriulma cnobierebam Semogvinaxa 
mmarTvelobis uamravi forma (despotizmiT dawyebuli demokratiuli mmarTvelobiT 
damTavrebuli) da kidev ufro meti Sexeduleba aRniSnuli mmarTvelobaTa SesaZlo 
ganxorcielebis Taobaze.  moazrovneTa umetesoba mmarTvelobis yvelaze efeqtur 
formad uSualod xalxis mier ganxorcielebul mmarTvelobas miiCnevda (misi sxvadas-
xva variantebiT). maTi azriT, mxolod xalxi iyo uflebamosili TavisTvis sasurveli 
marTva-gamgebloba daemyarebina. aRniSnuli ideis realizaciam araerTi mZime isto-
riuli cvlileba gamoiwvia da, saboloo jamSi, kacobriobam aRiara xelisuflebiTi 
uflebamosilebis mxolod xalxis mier ganxorcielebis principi, anu demokratiuli 
mmarTveloba. `demokratiis TiTqmis yvelanairi gageba `saxalxo mmarTvelobis~ prin-
cips eyrdnoba. es ki imas niSnavs, rom adamianebi realurad Tavadve arian mmarTvelo-
bis wyaro — umniSvnelovanesi gadawyvetilebebis miRebaSic monawileoben da sakuTari 
sazogadoebis avkargianobasac ganapirobeben~.2   

xalxis mier xelisuflebis ganxorcielebis doqtrina Tavisi arsiT adamianTa bu-
nebrivi Tavisuflebisa da misi mxolod saerTo SeTanxmebis — xelSekrulebis safuZ-

                                                            
2   heivudi e., politika, qarTuli gamocema, mTargmnelebi WumburiZe g., WeliZe z., Tb., 

2007, 106. 
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velze gankargvis istoriul da liberalur principebs ukavSirdeba. `socialuri kon-
traqtis argumenti Tavis TavSi aerTianebs liberalTa ramdenime mniSvnelovan Tval-
sazriss konkretulad saxelmwifosa da zogadad politikuri Zalauflebis Sesaxeb. 
pirvel rigSi, is gulisxmobs, rom politikuri Zalaufleba, garkveuli gagebiT, `qve-
modan~ modis. saxelmwifos individebi qmnian aseve individebisaTvis. misi arsebobis 
mizania, maT interesebsa da moTxovnilebebs emsaxuros. mmarTveloba marTulTa Se-

Tanxmebidan an Tanxmobidan aRmocendeba~.3 aRniSnuli Sexedulebis niSandobliv sa-
fuZvels xazs usvamda jon loki  Tavis naSromSi `ori traqtati samoqalaqo mmarTve-
lobisa~: `ramdenadac adamianebi bunebiT Tavisufali, Tanaswori da damoukidebeli 
arian, aravis SeuZlia gamoiyvanos isini amgvari mdgomareobidan da daumorCilos 
sxvis politikur Zalauflebas maTi Tanxmobis gareSe. erTaderTi gza, romlis Sede-
gadac romelime uars ityvis Tavis bunebriv Tavisuflebaze da Seimoseba samoqalaqo 
sazogadoebis borkiliT — es aris SeTanxmeba sxva adamianebTan sazogadoebaSi gaerTi-
anebisa imisaTvis, rom moxerxebulad, keTildReobiT da mSvidobianad icxovron er-
Tad, mSvidad isargeblon TavianTi sakuTrebiT da ufro usafrTxod iyvnen, vidre isi-
ni, vinc ar arian sazogadoebis wevrebi. roca adamianTa garkveuli raodenoba aRniS-
nuli TvalsazrisiT SeTanxmdeba Seqmnan sazogadoeba anda saxelmwifo, isini, ukve ga-
erTianebulebi, qmnian erTian politikur organizms, romelSic umravlesobas aqvs 

ufleba imoqmedos da gadawyvitos sxvebis nacvlad~.4  
pirdapiri demokratiis institutebTan erTad (arCevnebi, plebisciti da a.S.) de-

mokratiuli mmarTvelobis modelis umniSvnelovanesi maxasiaTebelia aseve warmo-
madgenlobiTi institutebic, romlis pirobebSi xalxi gadawyvetilebis miRebis Se-
saZleblobas gadascems saamisod uflebamosil pirebs (delegirebul pirebs). `radgan 
uSualo demokratia ver pasuxobs Tanamedrove saxelmwifos moTxovnebs, warmomad-
genloba aucilebeli pirobaa~, — aRniSnavs filip lovo Tavis wignSi `Tanamedrove di-
di demokratiebi~.5 

warmomadgenlobiTi sistema yvelaze TvalsaCinod aisaxa sakanonmdeblo xeli-
suflebis ganStoebaSi. sakanonmdeblo organoTa umetesoba, romlebic parlamenta-
rizmis institutis saxiT damkvidrda, rogorc wesi, swored xalxis warmomadgenlebis 
— deputatebis meSveobiT kompleqtdeba. xalxis mier arCeuli warmomadgenlebi, Tavis 
mxriv, qmnian garkveul warmomadgenlobiT krebuls, romelic uzrunvelyofs xalxis 
nebis formirebasa da maT savaldebulod qcevas. aseTi organoebi amgvarad sakanon-
mdeblo organod yalibdeba.  

xalxis mier arCeuli warmomadgenlebi aseve uzrunvelyofen xelisuflebis sxva 
organoebis formirebas da maTTvis Zalauflebis nawilis delegirebas, gansakuTre-
biT maT mier miRebuli gadawyvetilebis aRsrulebis nawilSi. Znelia demokratiulad 

                                                            
3   heivudi e., politikuri ideologiebi (Sesavali kursi), me-3 gamocema, qarTuli 

gamocemis redaqtorebi beraia l., saraZe z., Tb., 2005, 45. 
4  Локк Д.,  Два трактата о правлении, Источник: Локк Дж., Сочинения: В 3 т., т. 3., М., 1988, 317. 
5  lovo f., Tanamedrove didi demokratiebi, 1990. frangulidan Targmnes: balavaZe m., 

cqitiSvili n., samecniero redaqtori — keSelava v., specialuri redaqtori — xubua g., 
saqarTvelos mecnierebaTa akademiis politologiis instituti, Tb., 2005, 77. 
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miCneul romelime saxelmwifoSi moiZebnos iseTi saxelisuflebo institucia, rom-
lis formirebaSi ama Tu im formiT ar monawileobdes xalxis mier arCeuli sakanon-
mdeblo organo. Tavis wignSi `Tanamedrove didi demokratiebi~ filip lovo aRniS-
navs, rom `warmomadgenlobiTi organoebi, germaneli iuristis elinekis SemoTavaze-
buli terminologiiT, meoradi organoebia. saxelmwifos pirvelad organos warmoa-
dgens xalxi iuridiuli mniSvnelobiT, anu realuri xalxis is nawili, romelsac kon-
stituciis mixedviT xmis micemis ufleba aqvs, e.i. zrdasruli moqalaqeebis erTobli-

oba~.6 aRsaniSnavia andraS Saios mosazreba, romlis mixedviT, `mTeli is Zalaufleba, 
romelic konstituciur institutebs aqvT, xalxma mianiWa maT. meore mxriv, xalxis 
suvereniteti sulac ar niSnavs, rom maT, vinc am suverenitets axorcielebs, SeuZli-

aT suverenulad ganagon yoveli adamianis bedi da moqmedeba~.7 
xalxis mier Zalauflebis ganxorcieleba, bunebrivia, gulisxmobs maT uflebamo-

silebas, gansazRvron sajaro interesi. amasTan, Zalauflebis warmomadgenlebze de-
legirebis kvaldakval maT gadaecema sajaro interesis gansazRvris funqciac. SeiZ-
leba iTqvas, rom warmomadgenlobis gaCena da misi sakanonmdeblo organosTan dakav-
Sireba xalxis umravlesobis nebis garkvevas emsaxureba. Tumca mxolod warmomadgen-
loba da nebis garkveva ar aris sakmarisi resursi aRniSnuli nebis formirebisaTvis, 
swored amitom Cndeba warmomadgenlobiTi organosaTvis sakanonmdeblo funqciis mi-
niWebis aucilebloba, romelic uzrunvelyofs umravlesobis gamovlenili nebis sa-
erTo-savaldebulod qcevas, kerZod, xalxis saerTo nebis formirebis safuZvelze 
savaldebulod Sesasrulebeli aqtis  — kanonis miRebas, romelic aregulirebs sazo-
gadoebrivi urTierTobis mravalferovan speqtrs. parlamenti Tavisi bunebiT gan-
sxvavebuli politikuri Zalebisa Tu qveynis sxvadasxva regionis warmomadgenelTa 
krebulia (erToba), romelic asaxavs da gamoxatavs qveyanaSi arsebul ZiriTad ten-
denciebs. swored aRniSnuli tendenciebisa da Sexedulebebis gaformeba xdeba maT mi-
er kanonis miRebiT. Sesabamisad, warmomadgenlobasa da sakanonmdeblo organos fun-
qcionirebas Soris urTierTkavSiri bunebrivia, isini urTierTsazrdooben da saerTo 
interesebis gamoxatvis safuZvelze, kanonis saxiT, interesTa normatiul (savalde-
bulod Sesasrulebel wesad) gaformebas uzrunvelyofen. rusi mecnieri b. CiCerini 
aRniSnavs: `...sargebeli, romelic saxelmwifosaTvis saxalxo warmomadgenlobas mo-
aqvs, ar Semoifargleba sazogadoebrivi azris Tavisufali gamoxatviT. amisaTvis sak-
marisi iqneboda sxva saSualebebi. ufro mniSvnelovania, rom aq azri pirdapir gadadis 
saqmeSi, rom sazogadoebrivi azri dgindeba xalxis nebis gamomxatvelad, moqalaqis 
monawileobad saxelmwifos saerTo saqmeSi~.8  

                                                            
6   lovo f., Tanamedrove didi demokratiebi, 1990. frangulidan Targmnes: balavaZe m., 

cqitiSvili n., samecniero redaqtori — keSelava v., specialuri redaqtori — xubua g., 
saqarTvelos mecnierebaTa akademiis politologiis instituti, Tb., 2005, 80-81. 

7  Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, Targmani ing-
lisuridan, mecnieruli redaqtori — niniZe T., Tb., 2003, 68. 

8  Чичерин Б., О народном представительстве, ix. Теория государства и права. хрестоматия, Автор-
составитель Мухаев Р.Т., M., 2000,195. 



 
 

 
samarTlis Jurnali #2, 2011 

 

 227

sakanonmdeblo organo gadawyvetilebas, rogorc wesi, umravlesobis nebis Sesa-
bamisad iRebs. umravlesobis nebas ki bevrad gansazRvravs sazogadoebis damokidebu-
leba problemisa da gansaxilveli sakiTxis mimarT. sazogadoebis ganwyobis gaTvalis-
winebiT miRebuli gadawyvetileba ki saerTo keTildReobis princips unda efuZnebo-
des, romlis arsic sazogadoebis umravlesobis urTierTobisa da erTmaneTTan har-
moniuli Tanacxovrebis mowesrigebisaTvis mniSvnelovani gadawyvetilebis miRebaa. 
swored saerTo keTildReobis principis gaTvaliswinebiT ganisazRvreba sajaro mi-
zani, romelic ukavSirdeba sazogadoebis ara erTi individis, aramed individTa er-
TobisaTvis misaRebi miznis formirebas. sajaro mizani kerZo interesebis ganmsazR-
vreli normebis mowesrigebasac gulisxmobs, imis gaTvaliswinebiT, rom TiToeuli 
aRniSnuli kerZo mizani ar SeiZleba winaaRmdegobaSi modiodes sajaro mizanTan. Tum-
ca, bunebrivia, miTiTebuli sajaro interesis formirebis procesSi gaTvaliswinebu-
li unda iqnes individebis interesebi da Sexedulebebi. 

sajaro interesebis formirebis procesSi individualuri Sexedulebebis agrega-
cia garkveuli pirobebis arsebobas saWiroebs. rogorc cnobili mecnieri bernar ma-
neini miuTiTebs `sazogadoebrivi azris Tavisufleba warmomadgenlobiTi sistemis 
demokratiuli maxasiaTebelia, vinaidan misi meSveobiT xalxis xma midis maTTan, vinc 
marTavs, ...sazogadoebrivi azris Tavisufleba uzrunvelyofs SesaZleblobas, warmo-
adginon es Sexedulebebi da moitanon es mosazrebebi maTTan, vinc marTavs. gadawyve-
tilebis miReba, bunebrivia, ekuTvniT warmomadgenlebs, magram adamianTa nebis siste-
mis Seqmna — erT-erTi is faqtoria, romelic aucileblad maT unda gaiTvaliswinon~.9  

amasTan, mecnieri sazogadoebrivi azris Tavisuflebis or pirobas gamoyofs. 
kerZod, misi mosazrebiT, `sazogadoebrivi politikuri azris Tavisufleba saWiro-
ebs ori pirobis dacvas. imisaTvis, rom marTulebs hqondeT SesaZlebloba, Camoayali-
bon Tavisi azri politikur sakiTxebze, maT aucilebelia hqondeT politikur infor-
maciis miRebis SesaZlebloba, es ki saWiroebs samTavrobo gadawyvetilebebis sajaro-
obas. meore piroba sazogadoebrivi azris Tavisuflebisa — es aris politikuri azris 
Tavisufali gamoxatva nebismier dros da ara mxolod arCevnebze xmis micemisas~.10 
amasTan, bernar maneini miuTiTebs gamoxatvis koleqtiuri xasiaTis upiratesobaze. 
misi azriT, `gamoxatvis koleqtiuri xasiaTi gansazRvravs mis politikur wonas. xe-
lisuflebas yovelgvari riskis gareSe SeuZlia individualuri azris gamoxatvis ig-
norireba, magram mas ar SeuZlia, aseve martivad ugulebelyos quCaSi gamosuli xalxi, 
rac ar unda mSvidobiani iyos, anda peticiebi aTasobiT xelmoweriT~.11    

zemoaRniSnuli pirobebis dacva, rogorc wesi, demokratiuli mmarTvelobis pi-
robebSia SesaZlebeli, romlis drosac uzrunvelyofilia xalxis monawileoba ga-
dawyvetilebis miRebis procesSi. amasTan, rogorc i. e. leini Tavis statiaSi `demok-
ratia da konstitucionalizmi~ aRniSnavs, `demokratia institutebis erTobliobaa 
`socialuri gadawyvetilebebis~ misaRebad, romelSic moiazreba meqanizmebi, romel-
                                                            
9  Манен  Б.,  Принципы представительного правления, Пер. с. англ. Рощуна Е.Н., науч. ред. Хархордин 

О.В., СПБ, 2008, 213. 
10  iqve, 209-210. 
11  iqve, 211. 
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Ta saSualebiT SesaZlebelia individis Sexedulebebis agregacia jgufur gadawyveti-
lebebSi~.12 

demokratiuli mmarTveloba, rogorc wesi, uzrunvelyofs gadawyvetilebis ko-
leqtiuri formiT, umravlesobis nebis Sesabamisad miRebas. demokratiis mravalgvari 
formis (pirdapiri, arapirdapiri da a.S.) miuxedavad, aRniSnuli principi SenarCune-
bulia msgavsi mmarTvelobis yvela formaSi. i.e. leinis SefasebiT,  `demokratiuli in-
stitutebis minimaluri wyoba Tavis TavSi moicavs  ori ZiriTadi principis realize-
bas: a) `erTi adamiani — erTi xma~, b) gadawyvetilebis miReba ubralo umravlesobiT~.13 
a. Saios SexedulebiT ki `konstituciur demokratiebSi warmomadgenlebi (da amomrCe-
velebi) Tanaswori arian. maT Tanaswori saarCevno ufleba aqvT da SeTanxmebuli ari-
an, Tanasworobaze damyarebuli reglamentis mixedviT imoqmedon da aRiaron sabo-
loo Sedegi. imis mizezi, rom arCevnebSi upiratesoba umravlesobis princips eniWeba, 
isaa, rom umravlesobis wesi yovelTvis uzrunvelyofs gadawyvetilebaTa miRebis 
procesis araorazrovan Sedegs~.14  

rogorc aRiniSna, demokratiuli mmarTvelobisas gadawyvetilebis miRebis pro-
cesSi mniSvnelovan rols asruleben warmomadgenlobiTi organoebi da warmomadgen-
lebi (amomrCevlebi), romlebic uzrunvelyofen gadawyvetilebebis dakavSirebas xal-
xis nebasTan. rusi mecnieri b. CiCerinis azriT, `TviT warmomadgenlobiTi dawesebu-
lebebi qmnian kargi mmarTvelobis elementebs. es kidev erTi mniSvnelovani samsaxu-
ria, rasac isini uweven saxelmwifos~.15  

amasTan, unda aRiniSnos, rom arCeuli warmomadgenlobiTi organoebis qmedunari-
anoba bevrad aris damokidebuli maT mier miRebuli gadawyvetilebebis sajaro inte-
resebTan Sesabamisobaze. rogorc aleqsi tokvili aRniSnavs Tavis wignSi `amerikuli 
demokratia~, `amerikelebi fiqrobdnen, rom TiToeul StatSi umaRlesi xelisufleba 
unda daamyaros TviTon xalxma, magram rogorc ki xelisuflebis organoebi Camoyalib-
da, amerikelebi ar miiCnevdnen, isini rameTi SeezRudaT, isini xalisiT eTanxmebodnen 
azrs, rom xelisuflebas ufleba aqvs, gaakeTos yvelaferi~.16 aRniSnuli mosazreba ga-
daisinja da liberalTa SexedulebaSi Camoyalibda Tvalsazrisi, rom `yvela mmarTve-
loba individis winaaRmdeg mimarTuli potenciuri tiraniaa. erTi mxriv, aseTi das-
kvnis safuZvelia is faqti, rom mTavroba suverenuli ZalauflebiTaa aRWurvili da 
amitom individis Tavisuflebas mudmiv safrTxes uqadis... amitomaa, rom liberalebi 
Tavisufali mmarTvelobis ideas ufrTxian da SezRuduli mmarTvelobis princips em-
xrobian. mTavroba SeuZlia SezRudos an `morCili gaxados~ konstituciurma SezRud-

                                                            
12  Лэйн Я.Э.,  Демократия и конституционализм. Журн. «Полис (`Политические исследования)», №6, 

1998, 33. 
13  iqve.  
14  Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, Targmani in-

glisuridan, mecnieruli redaqtori — niniZe T., Tb., 2003, 72. 
15  Чичерин Б., О народном представительстве, ix. Теория государства и права. хрестоматия, Автор-

составитель Мухаев Р.Т., М., 2000, 196. 
16  Токвиль А., Демократия в Америке. Пер. с франц.  Перевод Олейника В.Т.,  Предисл. Ласки Г. Дж., 

М., 1992, 483. 
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vebma an demokratiam~.17 analogiur mosazrebas usvams xazs andraS Saio Tavis wignSi `xe-
lisuflebis TviTSezRudva, konstitucionalizmis Sesavali~, romlis mixedviT `mTeli 
is Zalaufleba, romelic konstituciur institutebs aqvT, xalxma mianiWa maT. meore 
mxriv, xalxis suvereniteti sulac ar niSnavs, rom maT, vinc am suverenitets axorcie-
lebs, SeuZlia suverenulad ganagon yoveli adamianis bedi da moqmedeba~.18 

demokratiuli mmarTvelobis efeqturobis miuxedavad, aRniSnul reJimSi gadawy-
vetilebis miRebis procesi interesTa dabalansebisa da sazogadoebis wevrTa mraval-
gvari moTxovnilebebis dakmayofilebis specifikur Taviseburebebs eqvemdebareba. 
rogorc i. Sumpeteri Tavis wignSi `kapitalizmi, socializmi da demokratia~ miuTi-
Tebs: `demokratiuli meTodi — es iseTi instituciuri mowyobaa politikuri gadawy-
vetilebis miRebisa, romelSic individebi iZenen gadawyvetilebis miRebis Zalaufle-
bas amomrCevelTa xmebisaTvis konkurentuli brZolis gziT~.19 Sesabamisad, warmomad-
genelTa saqmianoba da maT mier gadawyvetilebis miRebis procesi mniSvnelovnad ukav-
Sirdeba xalxis azris gagebas. p. Seriolis mosazrebiT, `moqalaqeTa azri —saxelmwi-
fo postis kandidatebis samiznea. . . . moqalaqeTa Sexedulebebze zemoqmedeba sxvadas-
xva jgufis mizania, romlebic epaeqrebian erTmaneTs saxelmwifo postebisaTvis. aseT 
jgufebs, bunebrivia, esaWiroebaT, nebismieri saSualebiT daamuSaon moqalaqeTa az-
ri, raTa miiRon anda sulac gamoglijon mxardaWera maT umravlesobas~.20     

demokratiul reJimSi gadawyvetilebis miRebis koleqtiuri formis arseboba Ta-
vis SinaarsSi gulisxmobs sazogadoebis Sesabamis wevrTa interesebis dabalansebisa 
da kompromisis miRwevis aucileblobas. am TvalsazrisiT niSandoblivia f. Smiteris 
mosazreba, romlis mixedviT `Tanamedrove demokratia SesaZlebelia ganvixiloT ara 
rogorc `reJimi~, aramed rogorc erToblioba `kerZo reJimebisa~, romelTagan TiTo-
euli institucionalizebulia sazogadoebis garkveul nawilTan ama Tu im socialu-
ri jgufis warmodgenisa da misTvis damaxasiaTebeli konfliqtis gadawyvetisaTvis. 
msgavsi kerZo reJimebis farglebSi mimdinareobs konkurencia da gaerTianeba partie-
bis, asociacebis, moZraobebis... da maTi brZola saxelmwifo postebisTvis da gavlena 
qveynis politikur kursze~.21 

demokratiis pirobebSi gadawyvetilebis miRebis specifikurobaze  miuTiTebs 
frangi mecnieri p. Serioli, romlis mixedviT `demokratiuli wesrigi Semovida praq-
tikaSi mxolod imitom, rom miCneul iqna rogorc yvelaze ufro ekonomiuri yvela im 
konfliqtis gadasawyvetad, romlebsac struqturulad upirispireben erTmaneTs sa-

                                                            
17  heivudi e., politikuri ideologiebi (Sesavali kursi), me-3 gamocema, (qarTuli 

gamocemis redaqtorebi beraia l., saraZe z.), Tb., 2005, 46. 
18  Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, Targmani in-

glisuridan, mecnieruli redaqtori — niniZe T., Tb., 2003, 68. 
19   Шумпетер Й.А., Капитализм, Социализм и Демократия: Пер. с англ. (Предисл. и общ. ред. Автоно-

мова В.С.),  М., 1995, 412. 
20   Шерель П.И., Строить демократию: свобода формирования и выражения мнений. Журн., «Полис 

(Политические исследования)», №6, 1993, 95. 
21   Шмиттер Ф., Размышления о гражданском обществе и консолидации демократии.  Журн., «Полис 

(Политические исследования)», № 5, 1996, 20. 
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zogadoebis sxvadasxva jgufebi ZalauflebisaTvis brZolaSi. mowinaaRmdegis fizi-
kuri ganadgureba anda misi damorCileba xSirad Zvirad miiRweva, Tumca aRniSnuli 
TviT gamarjvebuli jgufis arsebobasac emuqreba. demokratiuli strategiis warma-
tebuli Sedegi  adamianuri sazogadoebis gaZlierebaa mis nawilebs Soris minimaluri 
Tanxmobis miRwevis gziT~.22 

demokratiul mmarTvelobaSi konstitucia is umniSvnelovanesi dokumentia, ro-
melic uzrunvelyofs sajaro interesis gansazRvrisaTvis Sesabamisi pirobebis Seq-
mnas da instituciurad ganamtkicebs aRniSnul process. konstitucia ayalibebs sa-
xelmwifo xelisuflebis mowyobisa da funqcionirebis sabaziso principebs da xels 
uwyobs gadawyvetilebis miRebis sistemis formirebas. rogorc g. almondi miuTiTebs, 
`konstituciebi Seicavs gadawyvetilebis miRebis Taobaze normaTa erTobliobas — 
fundamentur principebs, romlebic gansazRvraven: ra saSualebiT unda iqnes miRebu-
li gadawyvetileba, rogor dafuZndes institutebi da uwyebebi, rogor daekisroT 
maT konkretuli xelisuflebiTi uflebamosilebebi, agreTve adgenen amgvari insti-
tutebisa da uwyebebis kompetenciis teritoriul da funqcionalur sferos~.23  

amasTan, i.e. leinis SexedulebiT `konstituciuri saxelmwifo flobs or ZiriTad 
meqanizms socialuri gadawyvetilebebis stabilurobis amaRlebisaTvis: pirveli e.w. 
imunitetis sistemis Seqmnaa, e.i. samarTlisa, romelic ar eqvemdebareba gadasinjvas; 
meore — inerciis Setana gadawyvetilebebis miRebis procesSi. imuniteti da inercia 
amcirebs mojadoebuli wris albaTobas xmis micemisas, amcirebs negatiur Sedegebs 
strategiuli xmis micemisas da xmis micemas principiT `Sen  — me, me  — Sen~. konstitu-
ciuri saxelmwifos problemis ganxilvis dros is ki ar aris mniSvnelovani, misaRebia 
Tu ara imunitetisa da inerciis instituti, aramed is, Tu rogori moculobiTaa Se-
saZlebeli maTi gamoyeneba~.24                                  

g. almondi Tanamedrove saxelmwifoTa organoebis mier gadawyvetilebebis miRe-
bis mravalgvari wesidan or mTavar princips gamoyofs. misi azriT, `Tanamedrove saka-
nonmdeblo organoebis umetesobaSi, iseve rogorc mraval sasamarTloSi, gamoiyeneba 
xmis micemis egalitaruli wesi, sxva sityvebiT rom vTqvaT, TiToeuli kanonmdeblis 
anda sasamarTlo organos wevris xma Tanabaria (Tumca calkeul SemTxvevaSi, xmebis 
Tanasworobisas, xelmZRvaneli Tanamdebobis pirebis xmas, magaliTad, britaneTis 
TemTa palatis spikerisas, SesaZlebelia dakisrebuli hqondes gadamwyveti xmis uf-
leba). sxvagvarad rom vTqvaT: erTi adamiani — erTi xma. amasTan, samTavrobo dawesebu-
lebebSi (saministroebSi) aseTi praqtika iSviaTad Tu Segvxvdeba. gadawyvetilebis mi-
Rebis process iq ierarqiuli xasiaTi aqvs. miiCneva, rom yvela moqmedebs misi zemdgo-

                                                            
22  Шерель П.И., Строить демократию: свобода формирования и выражения мнений. Журн., «Полис 

(Политические исследования)», №6, 1993, 94.  
23  Алмонд Г., Пауэлл Дж., Стром К., Далтон Р.,  Сравнительная политология сегодня: Мировой обзор 

(Сокр. пер. с англ. Богдановского А.С., Галкиной Л. А.; Под. ред. Ильина М. В., Мельвиля А. Ю.), М., 
2002,  188. 

24  Лэйн Я.Э.,  Демократия и конституционализм, Журн. «Полис (`Политические исследования)», №6, 
1998, 45. 
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mi xelmZRvanelis miTiTebiT. ierarqiul sistemaSi saTvalavSi miiReba mxolod im ada-
mianis xma, romelic imyofeba ierarqiis saTaveSi (vTqvaT, ministri)~.25   

amasTan, gadawyvetilebis miRebis procesSi sajaro interesis dacva erTmaneTTan 
mWidrod dakavSirebuli mravali faqtoris gaTvaliswinebas gulisxmobs, iuridiul 
formalobasTan erTad igi fsiqologiur, politikur Tu sociologiur aspeqtebs mo-
icavs. e. heivudis mixedviT `politikuri gadawyvetilebebis miRebis ramdenime Teo-
ria arsebobs, romelTa Sesabamisad, am procesSi Semdeg faqtorebs gamoyofen: racio-
naluri sawyisi, garemoebaTa gaTvaliswineba, biurokratiuli meqanizmebis roli, ide-
ologiuri faqtorebis mniSvneloba~.26   

gadawyvetilebaTa miRebis rTuli struqturebis miuxedavad, rogorc  Tomas m. 
magStadti aRniSnavs, `politikaSi miznebi da saSualebebi erTmaneTisagan ganuyofelia. 
xSirad roca kamaToben imis Sesaxeb, ra saxis politikuri kursia sasurveli, TiTqmis 
yovelTvis gamodian daSvebidan, rom misi Sedegi unda eTanxmebodes sajaro keTildRe-
obas an unda Sediodes sajaro interesebSi da garkveuli saerTo sargebeli moutanos 
mogebas politikuri erTobas, rogorc erT mTels. rogorc wesi, demokratiul poli-
tikur meqanizmebSi debatebi imarTeba saSualebebTan da ara miznebTan dakavSirebiT~.27     

rogorc aRiniSna, gadawyvetilebis miRebis procesSi sajaro interesis formire-
ba rTuli procesia da mravalgvari specifikuri Taviseburebebis gaTvaliswinebas 
gulisxmobs. warmomadgenlobiTi demokratiis pirobebSi igi xalxis mier delegirebu-
li warmomadgenlebis mier xorcieldeba, Tumca TviT gadawyvetilebis miRebisa da sa-
jaro interesis formirebisas mniSvnelovania xalxis mosazrebis gageba da  maTi ker-
Zo interesebis harmoniuli dabalanseba, rac interesTa struqtuirebisa da kompro-
misebis safuZvelze miiRweva. rogorc rusi mecnieri i.a. tixomirovi Tavis wignSi `sa-
jaro samarTali~ sajaro interesis ganmartebisas miuTiTebs, `es sityva zusti mniS-
vnelobiT aris saerTo interesi, Taviseburad gasaSualoebuli piradi, jgufuri in-
teresebi. es aris sazogadoebrivi interesebi, romlis dakmayofilebis gareSe SeuZle-
belia, erTi mxriv, ganaxorcielo kerZo interesebi, xolo, meore mxriv, mTlianad uz-
runvelyo organizaciis, saxelmwifos, eris da sazogadoebis mTlianoba, simyare da 
normaluri ganviTareba~.28 aqve mecnieri xazs usvams sajaro interesis maxasiaTebel 
mniSvnelovan faqtors, kerZod, misi SexedulebiT `sajaro interesi saxelmwifos mier 
aRiarebuli da samarTliT uzrunvelyofili socialuri urTierTobis interesia, 
romlis dakmayofileba misi arsebobisa da ganviTarebis winapiroba da garantiaa~.29 

sajaro interesis formirebis rTuli da specifikuri Sinaarsis gaTvaliswinebiT 
problemuria gadawyvetilebis miRebis procesSi sajaro interesis dacva, sajaro da 

                                                            
25  Лэйн Я.Э.,  Демократия и конституционализм, Журн. «Полис (`Политические исследования)», №6, 

1998, 189-190. 
26  heivudi e., politika, qarTuli gamocema, mTargmnelebi WumburiZe g., WeliZe z., Tb., 

2007, 518. 
27  magStadti T.m., gavigoT politika, ideebi, institutebi da problemebi, qarTuli gamo-

cema, Tb., 2010, 422.    
28   Тихомиров Ю.А., Публичное право, Издательство БЕК, М., 1995, 55. 
29   iqve, 55. 
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kerZo interess Soris zRvris gavleba da misi, rogorc mudmivi da ucvleli substan-
ciis gansazRvra, vinaidan bevr SemTxvevaSi sajaro interesad swored umravlesobis 
gasaSualoebuli kerZo interesebis erToblioba warmogvidgeba. `sazRvari saxelmwi-
fosa da sazogadoebis sicocxlisunarianobis sferos, sajaro da kerZo interesebs 
Soris metad mokrZalebuli da moZravia, misi gansazRvra arc ise iolia. erTi mxriv, 
rTulia SemosazRvro cxovrebis yvela mxare, romelsac `sajaro~ mniSvneloba aqvs, 
xolo, meore mxriv, sazogadoebis ganviTarebis dinamika, cxovrebis materialuri pi-
robebis cvlileba gvaiZulebs, visaubroT `sajaroze~ rogorc mudmivad evoluciur 
kategoriaze~.30 amgvari cvalebadoba ki bevr SemTxvevaSi qveynis politikur koniun-
qturasa da gadawyvetilebaTa miRebis procesis TaviseburebebTan aris dakavSirebu-
li. Tumca mudmivi cvalebadobis pirobebSic ki arsebobs sakiTxebi, romelTa dacvas 
sasicocxlo mniSvneloba aqvs sajaro interesebis realizaciisaTvis da misi gaTva-
liswineba aucilebelia gadawyvetilebis miRebis procesSi.  

 
3. sajaro interesebis dacvis meqanizmebi  
saqarTvelos kanonmdeblobis mixedviT 

 
saqarTvelos kanonmdeblobaSi `sajaro interesis~ zusti sakanonmdeblo defini-

cia ar gvxvdeba. mis adekvaturad calkeul SemTxvevebSi terminebi `saxelmwifo inte-
resi~ an `sazogadoebrivi interesi~ gamoiyeneba. niSandoblivia, rom saqarTvelos 
konstituciaSi mis aRsaniSnavad termini `sazogadoebrivi saWiroeba~ gamoiyeneba, ro-
melic mis sasargeblod kerZo interesebisaTvis damaxasiaTebeli iseTi umniSvnelova-
nesi sikeTis SezRudvasa da CamorTmevasac ki iTvaliswinebs, rogoric sakuTrebaa.31  

amasTan, saqarTvelos kanonmdeblobaSi uxvadaa normebi, romlebic sajaro inte-
resebis dacvasa da realizacias uzrunvelyofen. saxelmwifo organoTa mowyobis, 
funqcionirebis, balansisa da urTierTkontrolis meqanizmebi, aseve gadawyvetile-
baTa miRebis konstituciuri normebi amis myar safuZvels iZleva. saxelmwifo flobs 
aseve mniSvnelovan saSualebebs, sazogadoebrivi interesis Sesabamisad areguliros 
gadawyvetilebaTa miRebis procesi, uzrunvelyos aRniSnul procesSi sazogadoebis 
CarTuloba, saxelmwifosa da sazogadoebis efeqturi urTierToba, amasTan samar-
Tlebrivi meqanizmebiT daicvas gadawyvetilebis miRebis procesSi sajaro interese-
bis SesaZlo darRvevis SemTxvevebi. 

gadawyvetilebis miRebis konstituciurad ganmtkicebuli sistemis paralelu-
rad mniSvnelovania im pirTa ufleba-movaleobaTa da kompetenciaTa gansazRvra, rom-
lebic uSualod monawileoben gadawyvetilebis miRebis procesSi da romlebzec bev-
rad aris damokidebuli aRniSnul procesSi sajaro interesebis dacva. aRniSnul na-
wilSic gadawyvetilebis miRebis procesSi sajaro interesis dacvasTan dakavSirebu-
li sakiTxebi zemoaRniSnuli TvalsazrisiT iqneba ganxiluli.  

                                                            
30   Кряжков А. В., Публичный интерес: понятие, виды и защита, Журн. «Государство и право», 1999, 

10, 93.  
31  ix. saqarTvelos konstituciis 21-e muxli.  
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saxelmwifoebi cdiloben gadawyvetilebis miRebis procesi imgvarad areguli-
ron, rom minimumamde Semcirdes masSi gadawyvetilebis miRebaze uflebamosili pire-
bis piradi, materialuri Tu sxva kerZo interesebis gaTvaliswineba, ris uzrunvelsa-
yofad specialuri antikorufciuli xasiaTis sakanonmdeblo aqtebi miiReba. aseve 
gavrcelebulia eTikis kodeqsebis miReba, romelic gansazRvravs xelisuflebis cal-
keuli Stos Tanamdebobis pirebis qcevis normebsa da maTTvis dadgenil SezRudvebsa 
da akrZalvebs. rogorc Tavis wignSi `korufcia da xelisufleba, mizezebi, Sedegebi 
da reforma~ siuzan rouz-akermani aRniSnavs, `ganviTarebuli qveynebis umravlesoba 
ukrZalavs samoqalaqo mosamsaxureebs im gadawyvetilebebis miRebis procesSi monawi-
leobas, romlebic maT finansur interesebs exeba. bevr SemTxvevaSi samoqalaqo moxe-
leebi da maRali rangis politikuri Tanamdebobis pirebi valdebuli arian, waradgi-
non maTi finansuri aqtivebis nusxa sajaro saagentoSi mainc, xolo umaRlesi donis 

moxeleebs moeTxovebaT maTi aqtivebis ganTavseba `blind trust~-Si. regulirdeba saCuq-
rebisa da honorarebis miRebac~.32    

saqarTvelos kanonmdebloba gadawyvetilebis miRebis procesSi gadawyvetilebis 
mimRebi pirebis mier sajaro interesTa dacvis uzrunvelyofis TvalsazrisiT umete-
sad prevenciuli xasiaTis normebs Seicavs, romlis mizanic gadawyvetilebebis miRe-
bis procesSi gadawyvetilebis mimRebi Tanamdebobis pirebis kerZo interesebis gamo-
ricxvaa. maT, Sesabamisad, antikorufciuli datvirTva gaaCniaT. rogorc wesi, msgavsi 
normebis mizania Tanamdebobis pirTaTvis garkveuli moqmedebebis SezRudva an ak-
rZalva, anda maTi Tanamdebobrivi SeuTavseblobis sakiTxis regulireba. Tumca, bu-
nebrivia, saqarTvelos kanonmdebloba aseve Seicavs pasuxismgeblobis ganmsazRvrel 
normebs (sisxlissamarTlebrivs Tu administraciulsamarTlebrivs) konkretuli pi-
ris mier sajaro interesis winaaRmdeg Cadenili qmedebisaTvis. magaliTad, saqarTve-
los sisxlis samarTlis kodeqsis XXXIX Tavi Seicavs pasuxismgeblobas samoxeleo da-
naSaulebisaTvis. amave Tavis normebis mixedviT ki samoxeleo danaSaulebis maxasiaTe-
bels warmoadgens samsaxurebrivi uflebamosilebis borotad gamoyeneba sajaro in-
teresis sawinaaRmdegod. 

erT-erTi mniSvnelovani sakiTxi, romelmac gadawyvetilebis miRebis procesSi 
sajaro interesebis dacva unda uzrunvelyos, esaa Tanamdebobis pirebisaTvis dadge-
nili Tanamdebobrivi SeuTavseblobis moTxovnebi, rodesac sajaro TanamdebobasTan 
erTad SeuTavsebeli xdeba sxva samsaxuris ganxorcieleba, gansakuTrebiT ki kerZo 
sferoSi raime funqciis Sesruleba. aRsaniSnavia, rom TviT saqarTvelos konstitu-
ciaSi gvxvdeba normebi calkeuli maRali rangis Tanamdebobis pirTaTvis arsebuli 
Tanamdebobrivi SeuTavseblobis Sesaxeb. kerZod, saqarTvelos konstituciiT gan-
sazRvrulia saqarTvelos prezidentis, saqarTvelos parlamentis wevris, saqarTve-
los mTavrobis wevris, mosamarTlis da sxva Tanamdebobis pirTa mimarT arsebuli Ta-
namdebobrivi SeuTavseblobis sakiTxebi.33 saqarTvelos konstituciasTan erTad aR-

                                                            
32  rouz-akermani s., korufcia da xelisufleba, mizezebi, Sedegebi da reforma, Targmani 

qarTul enaze, Tb., 2002, 109.  
33  ix. magaliTad, saqarTvelos konstituciis 53-e, 72-e, 812, 86-e muxlebi.  
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niSnul Tanamdebobis pirTa SeuTavseblobis sakiTxebi gansazRvrulia maTi saqmiano-
bis momwesrigebel specialur sakanonmdeblo aqtebSi. magaliTad, saqarTvelos par-
lamentis wevris Tanamdebobrivi SeuTavseblobis sakiTxebs gansazRvravs aseve `sa-
qarTvelos parlamentis wevris statusis Sesaxeb~ saqarTvelos kanoni da saqarTve-
los parlamentis reglamenti, saqarTvelos mTavrobis wevrisa da misi moadgileebis 
Tanamdebobrivi SeuTavseblobis sakiTxebs aregulirebs aseve `saqarTvelos mTavro-
bis struqturis, uflebamosilebisa da saqmianobis wesis Sesaxeb~ saqarTvelos kano-
ni,34 saqarTvelos mosamarTlis Tanamdebobrivi SeuTavseblobis sakiTxs — `saerTo sa-
samarTloebis Sesaxeb~ saqarTvelos organuli kanoni35 da a.S.   

amasTan, sajaro samsaxurSi dasaqmebul pirTaTvis sajaro samsaxurSi Tanamde-
bobrivi SeuTavseblobisa da Tanamdebobis pirebisaTvis dadgenili moqmedebis SezR-
udvis Taobaze normebi mocemulia `sajaro samsaxuris Sesaxeb~ saqarTvelos kanonsa 
da `sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~ saqarTve-
los kanonSi. es ukanaskneli sakmaod mniSvnelovani dokumentia, misi moqmedeba 
vrceldeba gadawyvetilebis mimReb TiTqmis yvela maRali Tanamdebobis pirze, adgens 
maTTvis moqmedebis  SezRudvis, Tanamdebobrivi SeuTavseblobis, saCuqris miRebisa 
da ekonomikuri interesebis gancxadebisa da gamoqveynebis valdebulebas periodu-
lad finansuri da qonebrivi mdgomareobis deklaraciis wardgeniT, aseve gansazR-
vravs  sajaro samsaxurSi korufciisa da korufciuli samarTaldarRvevis cnebasa da 
mis prevenciasTan dakavSirebul normebs. 

aRsaniSnavia, rom `sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis 
Sesaxeb~ saqarTvelos kanoniT36 ganisazRvra sajaro samsaxurSi „interesTa SeuTav-
seblobis“ definicia, romlis mixedviT „interesTa SeuTavsebloba sajaro samsaxur-
Si“ aris sajaro mosamsaxuris qonebrivi an sxva piradi interesebis dapirispireba sa-
xelmwifo samsaxuris interesebTan~. aRniSnulis gaTvaliswinebiT sayuradReboa, rom 
interesTa SeuTavseblobis ganmartebisas kanonmdebeli aqcents akeTebs swored Ta-
namdebobis piris qonebrivi interesis, aseve sxva piradi interesis SesaZlo dapirispi-
rebaze saxelmwifo samsaxuris interesebTan. kerZod, saxelmwifo moxelisaTvis mini-
Webuli saxelisuflo uflebamosilebis SesaZlo gamoyenebiT misTvis raime saxis qo-
nebrivi sikeTis an SeRavaTis miRebis mizniT. aqve yuradRebas iqcevs terminis — `sa-
xelmwifo samsaxuris interesebis~ — gamoyeneba. bunebrivia, miTiTebuli termini far-
To mniSvnelobiT unda iqnes gagebuli, vinaidan igi gulisxmobs ara mxolod konkre-
tuli saxelmwifos samsaxuris interesebTan dapirispirebas, aramed mTlianad im mar-
TlwesrigTan, romelic saxelmwifo xelisuflebis organizaciasa da mis funqcioni-
rebas Seexeba. saxelmwifo samsaxuri da misi funqcionirebis principebi ki ar SeiZle-
ba mowyvetili iyos saerTosaxelmwifoebrivi marTlwesrigisagan, ufro metic, isini 

                                                            
34  „saqarTvelos mTavrobis struqturis, uflebamosilebisa da saqmianobis wesis Sesaxeb“ 

saqarTvelos kanoni, saqarTvelos sakanonmdeblo macne, №3, 13.02.2004, 7. 
35  „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanoni, saqarTvelos saka-

nonmdeblo macne, №41, 08.12.2009, 300. 
36  „sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb“ saqarTvelos 

kanoni, parlamentis uwyebani, №44, 11.11.1997, 86. 
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TavianTi saqmianobiT uzrunvelyofen aRniSnuli marTlwesrigisa da sajaro intere-
sebis formirebas.      

 saqarTvelos kanonmdeblobis mixedviT, Tanamdebobis pirTa mimarT dadgenili 
Tanamdebobrivi SeuTavseblobis sakiTxebidan gansakuTrebiT aRsaniSnavia is akrZal-
vebi, romlebic dakavSirebulia Tanamdebobis piris mier samewarmeo saqmianobis gan-
xorcielebis SeuZleblobasa an masSi monawileobis SezRudvasTan.   

`sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~ saqarTve-
los kanonis me-13 muxlis mixedviT, `Tanamdebobis pirs ufleba ara aqvs ekavos raime 
Tanamdeboba romelime sawarmoSi~ (me-4 punqti), amasTan, `Tanamdebobis pirsa da aseve 
misi ojaxis wevrs ufleba ara aqvs ekavos raime Tanamdeboba an asrulebdes raime sa-
muSaos saqarTveloSi registrirebul im sawarmoSi, romlis samewarmeo saqmianobis 
kontrolic am Tanamdebobis piris an misi samsaxuris uflebamosilebas ganekuTvneba~ 
(me-3 punqti). ufro metic, aRniSnuli kanonis mixedviT, `Tanamdebobis pirs, misi oja-
xis wevrs ufleba ara aqvs flobdes aqciebs an sawesdebo kapitalis wils im sawarmoSi, 
romlis saqmianobis kontrolic am Tanamdebobis piris an misi samsaxuris uflebamosi-
lebas ganekuTvneba~ (me-13 muxlis me-5 punqti). aRsaniSnavia, rom saqarTvelos kon-
stitucia saqarTvelos mTavrobis wevrisaTvis krZalavs aseve sawarmos dafuZnebis 
SesaZleblobas.37 niSandoblivia, rom `sajaro samsaxurSi interesTa SeuTavseblobisa 
da korufciis Sesaxeb~ saqarTvelos kanonis mixedviT, SeuTavseblobis moTxovnis 
dacvis valdebuleba aseve vrceldeba Tanamdebobis piris ojaxis wevrzec. ojaxis wev-
rad ki miiCneva Tanamdebobis piris `meuRle, arasrulwlovani Svili da geri, agreTve 
masTan mudmivad mcxovrebi pirebi~ (me-4 muxlis a) qvepunqti). 

 `saqarTvelos parlamentis wevris statusis Sesaxeb~ saqarTvelos kanonis38 mi-
xedviT kidev ufro konkretdeba samewarmeo saqmianobis ganxorcielebis Tvalsazri-
siT parlamentis wevrebisaTvis dawesebuli akrZalvebi. aRniSnuli kanonis me-8 mux-
lis mixedviT, `saqarTvelos parlamentis wevrs ufleba ara aqvs uSualod ganaxorci-
elos araerTjeradi saqmianoba mogebis mizniT materialuri faseulobebisa da finan-
suri saSualebebis samarTavad39; uSualod ganaxorcielos samewarmeo saqmianobis su-
bieqtis mudmivmoqmedi xelmZRvaneli, sameTvalyureo, sakontrolo, sarevizio da sa-
konsultacio organos wevris uflebamosilebani~; Tumca aRniSnuli kanoni Seicavs 
miTiTebas imis Taobaze, rom `samewarmeo saqmianobasTan parlamentis wevris statusis 
SeuTavseblobis moTxovnebi ar xelyofs saqarTvelos konstituciiT aRiarebul sa-
kuTrebis uflebas. is SeiZleba flobdes aqciebs, wils da sxva qonebas~ (me-8 muxlis 
me-2 punqti). imave normebs Seicavs saqarTvelos parlamentis wevrebTan mimarTebaSi 
saqarTvelos parlamentis reglamentis (romelic kanonis Zalis mqone samarTlebrivi 
aqtia) me-9 muxli.  

                                                            
37  ix. saqarTvelos konstituciis 812 muxlis me-4 punqti. 
38  „saqarTvelos parlamentis wevris statusis Sesaxeb“ saqarTvelos kanoni, parlamentis 

uwyebani, №13-14, 8.04.1998, 201. 
39  `mewarmeTa Sesaxeb~ saqarTvelos kanonis mixedviT, `araerTjeradi saqmianoba mogebis 

mizniT~ warmoadgens samewarmeo saqmianobis definiciis erT-erT mniSvnelovan maxasia-
Tebels (ix. `mewarmeTa Sesaxeb~ saqarTvelos kanonis pirveli muxlis me-2 punqti). 
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aRsaniSnavia, rom saqarTvelos sisxlis samarTlis kodeqsis 337-e muxli awesebs sis-
xlissamarTlebriv pasuxismgeblobas samewarmeo saqmianobaSi ukanono monawileobisaT-
vis, romlis mixedviT sisxlissamarTlebriv pasuxismgeblobas gamoiwvevs `moxelis an 
masTan gaTanabrebuli piris mier piradad an sxvisi meSveobiT sawarmos, organizaciis an 
dawesebulebis daarseba samewarmeo saqmianobis mizniT, anda mis marTvaSi monawileoba 
kanoniT dadgenili akrZalvis miuxedavad, Tu es dakavSirebulia misTvis ukanono SeRava-
Tis an upiratesobis dawesebasTan, an mis sxva formiT mfarvelobasTan~.40 

niSandobliv debulebas Seicavs `sajaro samsaxurSi interesTa SeuTavseblobisa 
da korufciis Sesaxeb~ saqarTvelos kanonis me-7 muxli, romlis mixedviT, `Tanamde-
bobis pirs ufleba ara aqvs sajarosamsaxurebrivi uflebamosileba an masTan dakavSi-
rebuli SesaZlebloba gamoiyenos sajaro samsaxuris interesebis sawinaaRmdegod an 
im sakiTxis gadasawyvetad, romelic ar ganekuTvneba mis sajarosamsaxurebriv ufle-
bamosilebas~.  

aRniSnul akrZalvasTan erTad saqarTvelos kanonmdebloba Seicavs normebs Ta-
namdebobis piris mier gadawyvetilebis miRebis procesSi kerZo interesebis gacxade-
bis valdebulebis Taobaze. kerZod, `sajaro samsaxurSi interesTa SeuTavseblobisa 
da korufciis Sesaxeb~ saqarTvelos kanonis me-11 muxlis mixedviT, `Tanamdebobis pi-
ri, romlis movaleobaa kolegiuri organos SemadgenlobaSi im gadawyvetilebis miRe-
ba, romlis mimarTac mas qonebrivi an sxva piradi interesi aqvs, valdebulia amis Tao-
baze acnobos am organos sxva wevrebs an Tavis uSualo xelmZRvanels, amasTan, uari ga-
nacxados gadawyvetilebis miRebaSi monawileobaze~. xolo amave muxlis me-2 punqtis 
mixedviT, `Tanamdebobis piri, romlis movaleobaa im gadawyvetilebis erTpirovnu-
lad miReba, romlis mimarTac mas qonebrivi an sxva piradi interesi aqvs, valdebulia 
ganacxados TviTacilebis Sesaxeb da amis Taobaze werilobiT acnobos Tavis uSualo 
xelmZRvanels (xelmZRvanel organos), romelic an TviTon iRebs Sesabamis gadawyve-
tilebas, an sxva Tanamdebobis pirs akisrebs am movaleobas~. Tumca kanonSi arsebuli 
daTqmis mixedviT aRniSnuli valdebuleba ar vrceldeba rig Tanamdebobis pirebze, 
kerZod, saqarTvelos prezidentze, saqarTvelos parlamentis wevrze, afxazeTisa da 
aWaris avtonomiuri respublikebis umaRlesi warmomadgenlobiTi organoebis wevreb-
sa da aRmasrulebeli organoebis xelmZRvanelebze. 

interesTa gacxadebis Taobaze specialur normas Seicavs `lobisturi saqmiano-
bis Sesaxeb~41 saqarTvelos kanoni, romlis me-3 muxlis mixedviT, `sajaro mosamsaxu-
reebi valdebulni arian samewarmeo saqmianobaSi piradi interesebisa da sferos Sesa-
xeb werilobiT ganacxadon Tanamdebobaze arCevis, daniSvnis an damtkicebisTanave, an 
Semdgom, Tu aseTi interesebi warmoiSva. parlamentis wevrs, sxva sajaro mosamsaxu-
res, romelic werilobiT ganacxadebs samewarmeo saqmianobis sferoSi piradi intere-
sebis Sesaxeb, ufleba aqvs Tavi Seikavos Sesabamisi normatiuli aqtis ganxilvaSi mo-
nawileobisagan~. 

                                                            
40   saqarTvelos sisxlis samarTlis kodeqsi, saqarTvelos sakanonmdeblo macne, №41(48), 

1999, 209. 
41  saqarTvelos kanoni `lobisturi saqmianobis Sesaxeb~, saqarTvelos sakanonmdeblo 

macne, 2, 26.10.1998.  
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kanonmdebeli awesebs aseve SezRudvebs Tanamdebobis pirebisaTvis, rom maT sam-
saxurebrivi saqmianobis ganxorcielebasTan dakavSirebiT miiRon raime damatebiTi 
qonebrivi sargebeli. kerZod, `sajaro samsaxurSi interesTa SeuTavseblobisa da ko-
rufciis Sesaxeb~ saqarTvelos kanonis me-9 muxlis mixedviT, `Tanamdebobis pirs, ro-
melic sajaro samsaxuris gamo valdebulia ufasod gaswios momsaxureba an miiRos ga-
dawyvetileba, ufleba ara aqvs amisaTvis miiRos an moiTxovos anazRaureba qonebrivi 
an sxva sikeTis saxiT~. aseve amave muxlis me-3 punqtis mixedviT, `Tanamdebobis pirs 
ufleba ara aqvs miiRos raime anazRaureba saxazino dawesebulebis mier Seqmnili an 
mopovebuli informaciis, an am informaciis safuZvelze momzadebuli naSromis, mox-
senebis an sxva masalis gamoqveynebisaTvis~. 

erT-erTi mniSvnelovani SezRudva, romelic dakavSirebulia Tanamdebobis pirTa 
saqmianobasTan, mis mier garkveuli qonebrivi garigebebis dadebis SezRudvaa. `saja-
ro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~ saqarTvelos kano-
nis me-10 muxlis mixedviT, `Tanamdebobis pirs ufleba ara aqvs qonebrivi garigeba da-
dos im saxazino dawesebulebasTan, romelSic mas ukavia Tanamdeboba. Tanamdebobis 
pirs ufleba ara aqvs Tavis axlo naTesavTan an mis warmomadgenelTan dados qonebri-
vi garigeba, rogorc sajaro moxelem~. mniSvnelovan normebs sajaro mosamsaxureTa 
mier garigebaTa dadebis SezRudvis TvalsazrisiT Seicavs `sajaro samsaxuris Sesa-
xeb~42 saqarTvelos kanoni. aRniSnuli kanonis 66-e muxlis mixedviT, `mosamsaxures ek-
rZaleba: garigebis dasadebad misTvis mindobili dawesebulebis qonebis SeZena; qoneb-
rivi garigebis dadeba im dawesebulebasTan, sadac saqmianobs, garda kanonmdeblobiT 
daSvebuli gamonaklisebisa; rogorc sajaro mosamsaxurem, dados garigeba Tavisi sa-
mewarmeo saqmianobis subieqtTan, partiasTan an sxva dawesebulebasTan; rogorc saja-
ro mosamsaxurem, dados qonebrivi garigeba sakuTar meuRlesTan, sakuTar an meuRlis 
bebiasTan, babuasTan, mSobelTan, ZmasTan, dasTan, SvilTan an SviliSvilTan~. zemoaR-
niSnul moTxovnaTa darRveviT dadebuli garigeba baTilad miiCneva. 

mniSvnelovan SezRudvebs Seicavs aseve saqarTvelos kanonmdebloba Tanamdebo-

bis pirebis mier saCuqrebis miRebasTan dakavSirebiT. `sajaro samsaxurSi interesTa 
SeuTavseblobisa da korufciis Sesaxeb~ saqarTvelos kanonis mixedviT, „saCuqari“ 

aris sajaro mosamsaxurisaTvis, misi ojaxis wevrisaTvis usasyidlod an SeRavaTiani 

pirobebiT gadacemuli qoneba an gaweuli momsaxureba, qonebrivi valdebulebisagan 

srulad an nawilobriv gaTavisufleba, romelic warmoadgens saerTo wesidan gamonak-

liss~ (me-5 muxlis pirveli punqti). amave kanonis mixedviT, `sajaro mosamsaxuris mier 
saangariSo wlis ganmavlobaSi miRebuli saCuqrebis jamuri Rirebuleba ar unda aRe-

matebodes misi Tanamdebobrivi sargos wliuri odenobis 15%-s, xolo erTjeradad 

miRebuli saCuqrebisa — 5%-s, Tu es saCuqrebi miRebuli ar aris erTi wyarodan~ (me-5 

muxlis me-2 punqti), amasTan, `sajaro mosamsaxuris ojaxis TiToeuli wevris mier sa-
angariSo wlis ganmavlobaSi miRebuli saCuqrebis jamuri Rirebuleba ojaxis TiToe-

ul wevrze ar unda aRematebodes 1 000 lars, xolo erTjeradad miRebuli saCuqrebi-

                                                            
42  „sajaro samsaxuris Sesaxeb“ saqarTvelos kanoni, parlamentis uwyebani, №45, 

21.11.1997, 55. 
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sa — 500 lars, Tu es saCuqrebi miRebuli ar aris erTi wyarodan~ (me-5 muxlis me-3 pun-

qti). miTiTebuli kanonis mixedviT, Tanamdebobis pirma akrZaluli saCuqari sami samu-

Sao dRis vadaSi unda gadasces sajaro samarTlis iuridiul pirs — safinanso saagen-

tos (52 muxli). 
`sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~ saqarTve-

los kanoni da `sajaro samsaxuris Sesaxeb~ saqarTvelos kanoni saxelmwifo mosamsa-

xureTa saqmianobis gamWvirvalobisa da maTi ekonomikuri interesebis gacxadebisaT-

vis iTvaliswinebs Tanamdebobis pirebisa da sajaro mosamsaxureebis mier maTi qonebi-
sa da Semosavlebis Taobaze periodulad sajaro deklaraciis wardgenas. `sajaro sam-

saxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~ saqarTvelos kanonis mi-

xedviT, Tanamdebobis piri valdebulia Tanamdebobaze gamwesebidan da Tanamdebobis 

datovebidan ori Tvis vadaSi, xolo Tanamdebobaze yofnis ganmavlobaSi yovelwliu-
rad Seavsos da waradginos qonebrivi mdgomareobis deklaracia (me-14 muxli). kanoniT 

gaTvaliswinebul vadaSi deklaraciis warudgenloba iwvevs administraciuli pasu-

xismgeblobis dakisrebas jarimis saxiT, xolo administraciuli saxdelis dadebis 

Semdeg qonebrivi mdgomareobis deklaraciis warudgenloba, an deklaraciaSi ganzrax 
arasruli an araswori monacemis Setana iwvevs sisxlissamarTlebriv pasuxismgeblo-

bas saqarTvelos sisxlis samarTlis kodeqsis 355-e muxlis Sesabamisad.  

niSandoblivia, rom saqarTvelos kanonmdebloba SezRudvebs awesebs ara mxolod 

sajaro samsaxurSi yofnis periodisaTvis, aramed aseve SezRudvebs iTvaliswinebs sa-

jaro samsaxuris datovebidan garkveuli periodis ganmavlobaSi calkeuli samsaxuris 
dakavebasa da samuSaos SesrulebasTan  dakavSirebiT. magaliTad, `sajaro samsaxuris 

Sesaxeb~ saqarTvelos kanonis 65-e muxlis mixedviT, `ganTavisuflebuli saxelmwifo 

mosamsaxure ganTavisuflebis dRidan 3 wlis manZilze ar SeiZleba samsaxurSi Sevides 

im dawesebulebaSi an eweodes saqmianobas im sawarmoSi, romelsac igi ukanaskneli 3 
wlis manZilze sistematurad zedamxedvelobda samsaxurebrivad. am xnis ganmavlobaSi 

mas agreTve ar aqvs ufleba aseTi dawesebulebidan an sawarmodan miiRos Semosavali~.  

Tanamdebobrivi SeuTavseblobis moTxovnis darRveva Sesabamisi pirisaTvis Ta-

namdebobrivi uflebamosilebis Sewyvetis safuZvelia. aRsaniSnavia, rom saqarTvelos 
parlamentis wevris mier SeuTavseblobis moTxovnis darRvevis SemTxvevaSi misTvis 

uflebamosilebis Sewyvetis Taobaze miTiTebulia saqarTvelos konstituciaSi.43 

amasTan, `sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~ sa-

qarTvelos kanoni iTvaliswinebs normas, romlis mixedviT `Tanamdebobis piri, misi 

ojaxis wevri valdebulia am Tanamdebobis piris mier Tanamdebobis dakavebidan 10 

dRis vadaSi, Tu konstituciiT an kanoniT sxva ram ar aris gaTvaliswinebuli, gadad-
ges SeuTavsebeli Tanamdebobidan, Sewyvitos SeuTavsebeli saqmianoba,~ xolo msgavsi 

moTxovnis Seusrulebloba gamoiwvevs Tanamdebobidan mis ganTavisuflebas. 

 

                                                            
43 ix. saqarTvelos konstituciis 53-e da 54-e muxlebi. 
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4. lobirebis procesis regulireba saqarTvelos                                               
kanonmdeblobis mixedviT 

 
mniSvnelovan safrTxes gadawyvetilebis miRebis procesSi sajaro interesebis 

dacvisaTvis warmoadgens gadawyvetilebis miRebis procesze faruli zemoqmedebis 
arsebobis SesaZlebloba. gadawyvetilebis miRebaze zemoqmedeba zogadad lobirebis 
procesad miiCneva. damokidebuleba lobirebis procesis mimarT araerTgvarovania, 
Tu rig SemTxvevaSi igi negatiur movlenad miiCneva, sxva SemTxvevaSi igi demokratiis 
Tanmxleb movlenad da gadawyvetilebis miRebis procesis damxmare sainformacio-ana-
litikur wyarod ganixileba. amasTan, Tanamedrove pirobebSi saxelmwifoebi aqtiu-
rad mimarTaven sakanonmdeblo Tu sxva administraciuli xasiaTis zomebs, raTa uz-
runvelyon lobirebis procesis sajarooba da misi dadebiTi mxareebis ganviTareba. 

Tanamedrove pirobebSi, lobizmis aRiarebuli Sexedulebis mixedviT, igi moiaz-
reba, rogorc calkeuli piris Tu dainteresebuli jgufebis politikuri zemoqmede-
bis specifikuri forma saxelmwifo xelisuflebis organoebze TavianTi interesebis 
sakanonmdeblo doneze warmodgenis, dacvisa da uzrunvelyofisaTvis.  dReisaTvis 
bevr qveyanaSi lobireba legalurad miCneuli saqmianobaa, romlis ganxorcieleba 
specialuri sakanonmdeblo aqtebiT regulirdeba. aRniSnuli sakanonmdeblo aqtebi 
gansazRvravs lobisturi saqmianobis definicias, lobistis statusis warmoSobis, 
lobistebis mier saqmianobis ganxorcielebisa da maT mier perioduli angariSgebis 
moTxovnebs, aseve lobistebis uflebebsa da maT movaleobebs. 

Tanamedrove msoflioSi lobisturi saqmianobis regulirebis or ZiriTad mo-
dels gamohyofen: pirveli, e.w. anglosaqsuri modelis mixedviT (gavrcelebulia aSS-
Si, kanadaSi, avstraliaSi da a.S), aRniSnul qveynebSi moqmedebs specialuri kanoni lo-
bisturi saqmianobis regulirebis Taobaze, romelic iTvaliswinebs lobisturi saqmi-
anobis ganmaxorcielebeli pirebis savaldebulo registracias da maT periodul an-
gariSgebas. meore, evropuli anu kontinenturi modelis (gavrcelebulia italiaSi, 
germaniaSi, safrangeTSi da a.S.) mixedviT, Sesabamis qveynebSi specialuri kanoni lo-
bisturi saqmianobis Sesaxeb ar moqmedebs, Tumca arsebobs SesaZlebloba, dainterese-
bulma pirebma zemoqmedeba ganaxorcielon gadawyvetilebis mimReb pirebze, rasac 
isini axorcieleben sakanonmdeblo organoSi registraciiTa da sakanonmdeblo orga-
noSi arsebul komitetebsa da komisiebSi monawileobiT. 

saqarTveloSi jer kidev 1998 wels miRebul iqna lobisturi saqmianobis maregu-
lirebeli specialuri aqti — kanoni `lobisturi saqmianobis Sesaxeb~. aRniSnuli ka-
noni erT-erTi pirveli erTiani da sistematizebuli aqti iyo lobizmis regulirebis 
Taobaze yofil postsabWoTa da kontinenturi evropis qveynebis samarTlebriv sis-
temaSi. misi miReba dakavSirebuli iyo qveyanaSi xelisuflebis organoebis saqmiano-
bis momwesrigebeli da antikorufciuli xasiaTis sakanonmdeblo aqtebis miRebasTan. 
aRniSnuli kanonis miRebas win uZRoda iseTi sakanonmdeblo aqtebis miReba, rogori-
caa `sajaro samsaxuris Sesaxeb~, `sajaro samsaxurSi interesTa SeuTavseblobisa da 
korufciis Sesaxeb~ saqarTvelos kanonebi, saqarTvelos parlamentis reglamenti da 
sxva. 
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aRsaniSnavia, rom lobisturi saqmianobis maregulirebel specialur aqtTan er-
Tad, lobirebis processa da mis regulirebasTan dakavSirebuli normebi saqarTve-
los sxva sakanonmdeblo aqtebSic gvxvdeba. saqarTvelos kanonmdeblobaSi arsebuli 
normebi, romlebic lobisturi saqmianobis specifikur Taviseburebebs Seexeba, SesaZ-
lebelia, pirobiTad, ramdenime jgufad iqnes klasificirebuli. magaliTad, normaTa 
erTi nawili Seexeba TviT lobistis saqmianobis reglamentaciis sakiTxebs. aRniSnuli 
normebi gansazRvravs uSualod lobistis statusis warmoSobis, lobistad registra-
ciis, lobistis ufleba-movaleobaTa da misi saqmianobis ganxorcielebis sakiTxebs, 
aseve im xerxebsa da saSualebebs, romlebic lobisturi saqmianobis, rogorc legalu-
ri qmedebis, farglebSi kanonmdeblobis mixedviT aris daSvebuli. yovelive es, ro-
gorc aRiniSna, `lobisturi saqmianobis Sesaxeb~ saqarTvelos kanoniT regulirdeba. 

normaTa meore nawili Seexeba moqalaqeTa (moqalaqeTa jgufis), dainteresebuli 
pirTa (pirTa jgufis) mier saxelmwifo organoebisadmi mimarTvis, saxelmwifo orga-
noebSi TavianTi interesebis warmodgenisa da dacvis sakiTxebs. aRniSnuli normebi 
aseve gansazRvravs moqalaqeTa mier saxelmwifo organoebisadmi mimarTvis wesebs, sa-
kiTxis ganxilvisa da gadawyvetilebis miRebis procesSi maTi monawileobis Tavisebu-
rebebs. magaliTad, saqarTvelos parlamentis reglamentis44 203-e muxli iTvaliswi-
nebs SesaZleblobas, pirTa jgufma saqarTvelos parlamentis Tavmjdomaris saxelze 
waradginos werilobiTi mimarTva — peticia, romelic Seexeba saxelmwifoebriv da sa-
erTo problemebidan gamomdinare sakiTxebs. peticiis Taobaze miRebuli gadawyveti-
leba erTi kviris ganmavlobaSi ecnobeba mis avtorebs. aseve saqarTvelos parlamen-
tis reglamentis 150-e muxli iTvaliswinebs sakanonmdeblo iniciativis uflebis ar-
mqone subieqtis — saqarTvelos moqalaqeebis, kanoniT dadgenili wesiT saqarTveloSi 
registrirebuli politikuri da sazogadoebrivi gaerTianebebisa da sxva iuridiul 
pirebis mier saqarTvelos parlamentisadmi sakanonmdeblo winadadebis, dadgenili 
wesiT gaformebuli da dasabuTebuli mimarTvis, wardgenis SesaZleblobas axali ka-
nonis miRebis an kanonSi cvlilebebis an/da damatebebis Setanis Taobaze. sakomiteto 
ganxilvis Sedegad sakanonmdeblo winadadeba motivirebuli gadawyvetilebiT SeiZ-
leba cnobil iqnes miRebulad an uaryofilad. aseve saqarTvelos zogadi administra-
ciuli kodeqsi45 iTvaliswinebs normatiuli administraciulsamarTlebrivi aqtis ga-
mocemasTan dakavSirebul administraciul warmoebaSi dainteresebuli fizikuri da 
iuridiuli pirebis monawileobis SesaZleblobas. aRniSnuli kodeqsis 1061 muxlis           
me-3 nawilis mixedviT, `administraciuli warmoeba normatiuli administraciulsa-
marTlebrivi aqtis misaRebad SeiZleba daiwyos fizikuri an iuridiuli piris, admi-
nistraciuli organos gancxadebis safuZvelze~. amasTan, aRniSnuli kanonis 1064 mux-
lis pirveli nawilis mixedviT, `yvelas aqvs ufleba, warudginos sakuTari mosazreba 
kolegiuri administraciuli organos normatiuli administraciul-samarTlebrivi 
aqtis proeqtTan dakavSirebiT~. aRsaniSnavia, rom `normatiuli aqtebis Sesaxeb~ sa-

                                                            
44  saqarTvelos parlamentis reglamenti, saqarTvelos sakanonmdeblo macne, №8, 

25.03.2004, 38. 
45  saqarTvelos zogadi administraciuli kodeqsi, saqarTvelos sakanonmdeblo macne, 

№32(39), 1999, 166. 
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qarTvelos kanonis46 mixedviT, gansaxilvelad wardgenil kanonproeqts, aseTis arse-
bobis SemTxvevaSi, Tan unda erTvodes kanoniT dadgenili wesiT registrirebuli lo-
bistis daskvna (me-17 muxlis me-2 punqti). 

normaTa mesame nawili Seexeba xelisuflebis ganxorcielebis procesSi sajaro 
interesebis dacvisa da saxelmwifo moxeleTa saqmianobis gamWvirvalobis sakiTxebs, 
lobirebis faruli xerxebisa da Sesabamisi antikorufciuli xasiaTis qmedebebis gan-
sazRvrasa da misi prevenciis uzrunvelyofas. am TvalsazrisiT aRsaniSnavia `sajaro 
samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~ `sajaro samsaxuris Se-
saxeb~, `saqarTvelos parlamentis wevris statusis Sesaxeb~  saqarTvelos kanonebi. 
rogorc zemoT aRiniSna, miTiTebuli kanonebi gansazRvravs sajaro mosamsaxureTa da 
maTi ojaxis wevrebisaTvis dadgenil SezRudvebs, akrZalvebs, Tanamdebobrivi Seu-
Tavseblobisa da ekonomikuri interesebis gacxadebisa da gamoqveynebis sakiTxebs, 
aseve Sesabamis pasuxismgeblobis meqanizmebs. 

normaTa meoTxe nawili Seexeba calkeul gaerTianebaTa (iuridiul pirTa) saqmia-
nobis regulirebasa da maTTvis sakanonmdeblo aqtebis safuZvelze garantirebul 
garkveul uflebamosilebebs, specifikur sakanonmdeblo statuss, saqmianobis for-
mebs, interesebis warmodgenisa da dacvis, aseve gadawyvetilebis miRebis procesSi 
monawileobis Taviseburebebs.  am mxriv aRsaniSnavia `saqarTvelos savaWro-samrewve-
lo palatis Sesaxeb~ saqarTvelos kanoni47, romlis mixedviT saqarTvelos savaWro-
samrewvelo palata aris korporaciulad organizebuli sajaro samarTlis iuridiu-
li piri. miTiTebuli kanonis me-4 muxlis me-2 punqtis g) qvepunqtis mixedviT, saqar-
Tvelos savaWro-samrewvelo palatis funqcias ganekuTvneba `samewarmeo saqmianobas-
Tan dakavSirebul sakiTxebSi, maT Soris, sazRvargareT, mewarmeTa saerTo da indivi-
dualuri interesebis warmodgena da dacva~, xolo amave kanonis me-5 muxlis pirveli 
punqtis mixedviT, igi uflebamosilia `monawileoba miiRos ekonomikuri da sxva saxis 
sakiTxebis Sesaxeb kanonproeqtebis SemuSavebasa da ganxilvaSi, ganaxorcielos eko-
nomikis sferoSi momzadebuli normatiuli aqtebis proeqtebis damoukidebeli eq-
spertiza da Sesabamis saxelmwifo organoebs gansaxilvelad warudginos winadadebe-
bi~. aRsaniSnavia aseve `profesiuli kavSirebis Sesaxeb~ saqarTvelos kanoni48, romlis 
me-10 muxlis mixedviT `profesiul kavSirebs, profesiuli kavSirebis gaerTianebebs 
(asociaciebs) ufleba aqvT, monawileoba miiRon Sesabamis organoebSi SromiT da so-
cialur-ekonomikur sakiTxebze sakanonmdeblo da kanonqvemdebare normatiul aqte-
bis proeqtebis winaswar ganxilvaSi, SeimuSaon alternatiuli winadadebebi~, xolo 
amave muxlis me-3 punqtis mixedviT, `profesiuli kavSiri waradgens winadadebebs sa-
xelmwifo xelisuflebis organoebSi cxovrebis donis ZiriTadi kriteriumebisa da 
kompensaciebis gansazRvris Sesaxeb~. aRsaniSnavia aseve `Semoqmed muSakTa da Semoqme-

                                                            
46  „normatiuli aqtebis Sesaxeb“ saqarTvelos kanoni, saqarTvelos sakanonmdeblo macne, 

№33, 09.11.2009, 200. 
47  „saqarTvelos savaWro-samrewvelo palatis Sesaxeb“ saqarTvelos kanoni, saqarTvelos 

sakanonmdeblo macne, 33, 10.11.2001, 132. 
48   „profesiuli kavSirebis Sesaxeb“ saqarTvelos kanoni, parlamentis uwyebani, №15-16, 

26.04.1997, 6. 
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debiTi kavSirebis Sesaxeb~ saqarTvelos kanoni, romlis me-15 muxlis me-2 punqtis mi-
xedviT, `SemoqmedebiT kavSirs ufleba aqvs Tavisi kompetenciis farglebSi monawile-
oba miiRos literaturisa da xelovnebis sferoSi saerTaSoriso xelSekrulebebis, 
saqarTvelos sakanonmdeblo da sxva normatiuli aqtebis proeqtebis ganxilvaSi, wi-
nadadebiT mimarTos sakanonmdeblo da aRmasrulebeli xelisuflebis organoebs li-
teraturisa da xelovnebis ganviTarebis, agreTve Semoqmedi muSakis socialursamar-
Tlebrivi dacvis sakiTxebze~. aRsaniSnavia aseve saqarTvelos kanoni, `bavSvTa da 
axalgazrduli kavSirebis saxelmwifoebrivi mxardaWeris Sesaxeb~49, romlis me-5 mux-
lis mixedviT bavSvTa da axalgazrdul kavSirebs ufleba aqvs, `bavSvebisa da axalgaz-
rdebis interesebidan gamomdinare, saqarTvelos kanonebsa da sxva normatiul aqteb-
Si cvlilebaTa Sesatanad winadadebiT mimarTon sakanonmdeblo iniciativis mqone su-
bieqtebs; monawileoba miiRon saxelmwifo axalgazrduli politikis sferoSi saxel-
mwifo programebis SemuSavebaSi, ganxilvasa da ganxorcielebaSi~. 

`lobisturi saqmianobis Sesaxeb~ saqarTvelos kanoniT ganmartebul iqna lobis-
turi saqmianobis cneba, romlis mixedviT lobisturi saqmianoba gulisxmobs `sakanon-
mdeblo cvlilebis ganxorcielebis mizniT warmomadgenlobiT an aRmasrulebel or-
ganoze lobistad registrirebuli piris iseT zemoqmedebas, romelic ar aris akrZa-
luli saqarTvelos kanonmdeblobiT~ (me-2 muxlis a) qvepunqti), xolo sakanonmdeblo 
cvlileba gulisxmobs normatiuli aqtis miRebas an normatiuli aqtis proeqtis Sec-
vlas an uaryofas (me-2 muxlis d) qvepunqti). 

aRsaniSnavia, rom miTiTebulma kanonma gaiTvaliswina kontinenturi evropis 
qveynebis gamocdileba da piris lobistad registracias mianiWa gadamwyveti mniSvne-
loba mis mier lobisturi saqmianobis ganxorcielebis uflebamosilebis warmoSobi-
saTvis. swored registraciis Semdeg warmoeSoba pirs lobistis samarTlebrivi mdgo-
mareoba da eniWeba garkveuli damatebiTi uflebebi. kanoni detalurad aregulirebs 
lobistis registraciis wessa da pirobebs, gansazRvravs im subieqtTa wres, romel-
Tac ara aqvT lobistad registraciis ufleba, registraciisaTvis warsadgeni monace-
mebis nusxas da im organos an Tanamdebobis pirs, visac unda waredginos aRniSnuli mo-
nacemebi. registratoris rolSi gamodis saqarTvelos parlamentis biuro, saxelmwi-
fo kancelariis ufrosi, raionis an qalaqis warmomadgenlobiTi organos Tavmjdoma-
re, imisda mixedviT, Tu xelisuflebis romel rgolze xorcieldeba zemoqmedeba. ka-
noni iTvaliswinebs lobistad registraciaze uaris Tqmis SemTxvevaSi gadawyvetile-
bis gasaCivrebis SesaZleblobas, agreTve lobistis samarTlebrivi mdgomareobis 
Sewyvetis (dakargvis da CamorTmevis) SemTxvevebs. 

kanonis mixedviT lobistis mier lobisturi saqmianobis ganxorcielebis safuZ-
velia davaleba, romelic formdeba saqarTvelos samoqalaqo kodeqsiT dadgenili we-
siT. davaleba SeiZleba iTvaliswinebdes mxolod erTi normatiuli aqtis miRebas an 
normatiuli aqtis mxolod erTi proeqtis Secvlas an uaryofas. aRsaniSnavia, rom da-
valebaSi marwmuneblad SeiZleba warmodgenili iyos saqarTveloSi registrirebuli 

                                                            
49 „ bavSvTa da axalgazrduli kavSirebis saxelmwifoebrivi mxardaWeris Sesaxeb“ saqar-

Tvelos kanoni, saqarTvelos sakanonmdeblo macne, №25(32), 1999, 124. 
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iuridiuli piri (saxazino sawarmosa da saxazino dawesebulebis garda) an saqarTve-
los qmedunarian moqalaqeTa aranakleb ormocdaaTkaciani jgufi (muxli 7). 

`lobisturi saqmianobis Sesaxeb~ saqarTvelos kanonis mixedviT lobirebis gan-
xorcielebis SesaZlebloba daSvebulia xelisuflebis rogorc sakanonmdeblo, ise 
aRmasrulebel organoze, aseve adgilobrivi TviTmmarTvelobis organoebsa da maT 
aRmasrulebel erTeulebze.  

kanonSi vrcladaa saubari lobistis uflebebsa da misi saqmianobis samarTlebriv 
garantiebze, kerZod, kanonis mixedviT, lobists ufleba aqvs Sevides da gadaadgildes 
Sesabamisi warmomadgenlobiTi an aRmasrulebeli organos administraciul SenobaSi, 
monawileoba miiRos normatiuli aqtebis proeqtebis ganxilvaSi, daeswros warmomad-
genlobiTi organos struqturebis mier mowyobil normatiuli aqtebis proeqtebis Ria 
ganxilvis yvela stadias, miiRos reglamentirebuli sityvis ufleba, werilobiTi 
moTxovnis safuZvelze Sesabamisi struqturisagan miiRos misTvis saWiro informacia, 
Sexvdes warmomadgenlobiTi organos wevrs da a. S. kanonis mixedviT, lobisti ufleba-
mosilia ganaxorcielos lobisturi saqmianoba rogorc damoukideblad, ise kanoniT 
dadgenili wesiT Seqmnili lobistTa sxvadasxva gaerTianebebis meSveobiT. 

kanoni gansazRvravs lobistTa angariSgebis wess, romlis mixedviT lobisti val-
debulia registraciis dRidan ara ugvianes yoveli momdevno Tvis pirvelidan aT ricx-
vamde, agreTve lobistis samarTlebrivi mdgomareobis Sewyvetis dRidan ara ugvianes 
10 dRis vadaSi, im Tanamdebobis pirs, romelmac moaxdina piris lobistad registracia, 
warudginos angariSi. amasTan, uzrunvelyofilia sazogadoebisaTvis lobistis saqmia-
nobis sajarooba. nebismier moqalaqes ufleba aqvs gaecnos xelisuflebis organoSi 
lobistis mier wardgenil sabuTebsa da angariSebs, gadaiRos maTi aslebi. 

 
5. daskvna 

 
gadawyvetilebaTa miRebis procesSi sajaro interesebis dacvas fundamenturi 

mniSvneloba aqvs, radgan masze bevrad aris damokidebuli miRebuli gadawyvetilebis 
adekvaturoba sazogadobis moTxovnebsa da sajaro marTlwesrigTan mimarTebaSi. Se-
sabamisad, saxelmwifoTa zrunvis sagani gadawyvetilebis miRebis procesSi sazoga-
doebis umravlesobisaTvis misaRebi interesis gansazRvra da aRniSnul procesSi, 
mraval sxva faqtorTan erTad, gadawyvetilebis mimReb Tanamdebobis pirTa kerZo in-
teresebis gamoricxvaa. rogorc aRiniSna, saqarTvelos kanonmdebloba am mxriv mra-
val mniSvnelovan debulebas Seicavs da ZiriTadad interesTa SesaZlo konfliqtis 
warmoSobis Tavidan acilebazea orientirebuli. 

kanonmdeblobaSi arsebuli Tanamdebobrivi SeuTavseblobis, samewarmeo saqmia-
nobaSi monawileobis SezRudvis, interesTa gacxadebisa da garkveuli moqmedebebis 
ganxorcielebis SezRudvis moTxovnebi mniSvnelovnad amcirebs gadawyvetilebis mi-
Rebis procesSi gadawyvetilebis mimReb pirTa piradi, qonebrivi Tu sxva kerZo inter-
sebis gaTvaliswinebis SesaZleblobas. amasTan, unda aRiniSnos, rom kanonmdebloba 
nakleb aqcentebs akeTebs msgavsi akrZalvebisa Tu SezRudvebis dacvaze zedamxedve-
lobisa da administrirebis TvalsazrisiT. marTalia, TiToeuli am akrZalvisa Tu 
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SezRudvis darRvevas Sesabamisi pasuxismgebloba (disciplinuri, administraciuli 
Tu sisxlissamarTlebrivi) mohyveba, Tumca naklebad gvxvdeba normebi aRniSnuli 
valdebulebebis dacvaze sistemuri da kompleqsuri zedamxedvelobis TvalsazrisiT 
(bunebrivia, aq ar igulisxmeba iseTi SemTxvevebi, rodesac msgavsi akrZalvisa Tu 
SezRudvis darRveva sisxlissamarTlebriv pasuxismgeblobas ukavSirdeba). 

lobisturi saqmianobis samarTlebrivi regulirebis TvalsazrisiT, aRsaniSnavia 
aseve saqarTvelos kanonmdeblobaSi arsebuli normebi, rac aRniSnuli qmedebis saja-
roobisa da misi samarTlebriv CarCoebSi moqcevis mniSvnelovani winapirobaa. amasTan, 
msgavsi procesis stimulirebisaTvis mniSvnelovania lobistad registrirebuli piri-
saTvis miniWebuli uflebebis gafarToeba, gansakuTrebiT informaciuli da analiti-
kuri SesaZleblobebis TvalsazrisiT. amasTan, lobisturi saqmianobis regulirebisas 
sayuradReboa gaTvaliswinebul iqnes calkeul qveynebSi (amerikis SeerTebuli State-
bi, kanada da a.S.) arsebuli gamocdileba, romlis mixedviT, lobisturi saqmianobis gan-
xorcieleba kanonmdeblobiT dadgenili wesis darRveviT iwvevs garkveul pasuxismgeb-
lobas (ZiriTadad, finansuri xasiaTis sanqciebs). aRniSnuli gansakuTrebiT mniSvnelo-
vania iseTi SemTxvevebisaTvis, rodesac gadawyvetilebis mimReb pirebze zemoqmedebasa 
da  lobirebis process Sesabamisi pirebi axorcieleben registraciis da kanoniT dad-
genili sxva procedurebis moTxovnaTa darRveviT, riTac aRniSnul process faruli, 
korufciasa da `xmaTa mosyidvasTan~ dakavSirebuli forma aqvs.  
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adgilobriv TviTmmarTvelobasa da regionis dekoncentrirebul 

mmarTvelobas Soris kompetenciebis gamijvnis 

 samarTlebrivi garantiebi 

 
1. Sesavali 

 
saqarTvelos parlamentis mier 2004 wlis 26 oqtombers, `adgilobrivi TviTmmar-

Tvelobis evropuli qartiis~ ratificirebis Semdeg, saqarTveloSi daiwyo evropuli 
standartebis Sesabamisi TviTmmarTvelobebis formirebis procesi. `adgilobrivi 
TviTmmarTvelobis Sesaxeb~ 2005 wlis 16 dekembris saqarTvelos organuli kanonis 

amoqmedebiT saqarTveloSi damkvidrda axali decentralizebuli1 mmarTvelobis sis-
tema, rac samarTlebrivi saxelmwifos da demokratiis principebis umniSvnelovanesi 
pirobaa. 2006 wlis 5 oqtombris adgilobrivi TviTmmarTvelobis arCevnebis saboloo 
Sedegebis gamocxadebis dRidan saqarTveloSi moqmedebs TviTmmarTvelobaze dafuZ-
nebuli erTdoniani adgilobrivi xelisuflebis sistema, romelic 69 TviTmmarTvel 
erTeuls — 64 municipalitetsa da 5 TviTmmarTvel qalaqs aerTianebs. 

mmarTvelobis sistemis decentralizaciamde ganxorcielda regionuli mmarTve-

lobis dekoncentraciis2 procesi.  samTavrobo dawesebulebebis regionuli organoe-
bis garda, Seiqmna saxelmwifo rwmunebulis — gubernatoris instituti, romelic uz-
runvelyofs saqarTvelos prezidentisa da mTavrobis warmomadgenlobas saqarTve-

los administraciul-teritoriul erTeulebSi,3 agreTve regionuli ganviTarebisa 

                                                            
•  Tsu-is iuridiuli fakultetis doqtoranti. 
1  decentralizacia gulisxmobs saxelmwifos dayofas administraciul-teritoriul 

erTeulebad, romlebic saxelmwifo xelisuflebis mimarT administraciuli avto-
nomiiT sargebloben; Tumca, unda aRiniSnos, rom zogjer termini `decentralizacia~ 
ufro farTo mniSvnelobiT gamoiyeneba da aRniSnavs Zalauflebis da resursebis 
gadacemas centraluri donidan regionul da adgilobriv doneze an centraluri 
xelisuflebis daqvemdebarebaSi myof regionul an adgilobriv administraciul er-
Teulze. aseT SemTxvevaSi decentralizaciis  formebad ganixileba dekoncentracia, 
delegireba da devolucia, amis Taobaze ix. Democratic Decentralization Programming Hand-
book, USAID, Office of Democracy and Governance, Washington, 2009, 9.     

2  dekoncentracia gulisxmobs saxelmwifo kompetenciebis gadanawilebas xelisuflebis 
centralur da centraluri xelisuflebisadmi organizaciulad da struqturulad 
daqvemdebarebul teritoriul (samxareo, adgilobriv da a.S.) organoebs Soris, ix. 
demetraSvili a., kobaxiZe i., konstituciuri samarTali, Tb., 2008, 374. 

3  1993 wlidan, prezidentis institutis SemoRebamde, arsebobda saxelmwifo rwmune-
bulis instituti; saxelmwifo rwmunebuli iyo saxelmwifos meTauris warmomadgeneli 
Sesabamis regionSi.  prezidentis institutis SemoRebidan 2007 wlamde arsebobda 
saqarTvelos prezidentis saxelmwifo rwmunebulis instituti; saqarTvelos prezi-
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da infrastruqturis saministro, romlis mmarTvelobis erT-erT sferod regionuli 
ganviTarebis politika ganisazRvra. 

centralur, regionul da adgilobriv instituciebs Soris uflebamosilebebis 
gamijvna gansakuTrebuli gamowvevaa axali demokratiis qveynebisaTvis da maT Soris 
saqarTvelosaTvis, vinaidan mmarTvelobis sistemis Tanmimdevruli decentraliza-
ciisa da dekoncentraciis procesis ganxorcieleba swored xelisuflebis sxvadasxva 
dones Soris uflebamosilebebis efeqtian gadanawilebazea damokidebuli. 

winamdebare naSromis mizania: gaaanalizos adgilobrivi TviTmmarTvelobisa da 
regionuli dekoncentrirebuli mmarTvelobis konstituciuri garantiebi, adgilob-
rivi TviTmmarTvelobisa da regionuli dekoncentrirebuli mmarTvelobis sferoSi 
saxelmwifo instituciebis uflebamosilebebis samarTlebrivi reglamentaciis sa-
kiTxebi da dasaxos adgilobriv TviTmmarTvelobasa da regionis dekoncentrirebul 
mmarTvelobas Soris uflebamosilebebis gamijvnis samarTlebrivi perspeqtivebi, maT 
Soris, iseT umniSvnelovanes sferoSi, rogoricaa regionuli ganviTarebis strategi-
uli dagegmva.  

 
2. adgilobrivi TviTmmarTvelobisa da regionuli dekoncentrirebuli 

mmarTvelobis konstituciuri safuZvlebi 
 

2.1 adgilobrivi TviTmmarTvelobisa konstituciuri garantiebi 
 

2010 wlis 15 oqtombers saqarTvelos parlamentis mier `saqarTvelos konstitucia-
Si cvlilebebisa da damatebebis Setanis Sesaxeb~ saqarTvelos konstituciuri kanonis 
miRebiT saqarTvelos konstitucias daemata axali, VII1 Tavi — „adgilobrivi TviTmmar-
Tveloba~, romelic amoqmedda 2011 wlis 1 ianvridan. konstituciis VII1 TaviT, adgilob-
rivi TviTmmarTvelobis sferos sxva sakiTxebTan erTad, mowesrigda adgilobrivi TviT-
mmarTvelobis uflebamosilebebis gansazRvris safuZvlebi. garda amisa, aRniSnuli kon-
stituciuri kanonis Sesabamisad konstituciis 89-e muxlSi Setanili cvlilebis safuZ-
velze, adgilobrivi TviTmmarTvelobis warmomadgenlobiT organos mieniWa sakonsti-
tucio sasamarTloSi konstituciuri sarCelis Setanis uflebamosileba. 

konstituciis me-VII1 Tavis 1012-e muxlis 1-li punqtis Sesabamisad, `adgilobrivi 
TviTmmarTvelobis uflebamosilebebi gamijnulia saxelmwifo organoTa uflebamo-
silebebisagan~. uflebamosilebaTa gamijvnis principis damatebiTi konstituciuri 
garantiebi Seiqmna 1012 muxlis me-2 punqtiT, romlis Sesabamisad, `TviTmmarTveli er-
Teuli sakuTar uflebamosilebebs axorcielebs saqarTvelos kanonmdeblobiT dad-
genili wesiT, damoukideblad da sakuTari pasuxismgeblobiT~. konstituciis am daT-
qmiT gamoiricxa saxelmwifo xelisuflebis yovelgvari uSualo Careva adgilobriv 
doneze gadawyvetilebaTa miRebis procesSi. garda amisa, konstituciis VII1 TaviT ga-
nisazRvra TviTmmarTveli erTeulis uflebamosilebaTa saxeebi, — sakuTari da dele-

                                                                                                                                                                                          
dentis saxelmwifo rwmunebuli iyo saqarTvelos prezidentis warmomadgeneli saqar-
Tvelos administraciul-teritoriul erTeulebSi.    
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girebuli uflebamosilebi da dawesda organuli kanoniT gansazRvruli sakuTari 
uflebamosilebebis eqskluziurobis garantiebi.  

sakonstitucio cvlilebebis ganxorcielebisas nawilobriv gadaisinja saqarTve-
los konstituciis me-2 muxlis me-4 punqti, romelic adgens adgilobrivi TviTmmar-
Tvelobis ganxorcielebis zogad safuZvlebs. kerZod, misi axali redaqciis Sesabami-
sad, `TviTmmarTvel erTeulSi registrirebuli saqarTvelos moqalaqeebi adgilobri-
vi mniSvnelobis saqmeebs awesrigeben adgilobrivi TviTmmarTvelobis meSveobiT, sa-
xelmwifo suverenitetis Seulaxavad, saqarTvelos kanonmdeblobis Sesabamisad~. am 
normis Sinaarsi Seesatyviseba konstituciuri samarTlis TeoriaSi damkvidrebul ad-

gilobrivi TviTmmarTvelobis uflebamosilebaTa universalurobis princips.4 am prin-
cips ganamtkicebs konstituciis 1012 muxlis me-3 punqtic, romlis Tanaxmad: `TviT-
mmarTveli erTeuli uflebamosilia Tavisi iniciativiT gadawyvitos nebismieri sa-
kiTxi, romelic saqarTvelos kanonmdeblobiT ar aris xelisuflebis sxva organos uf-
lebamosileba da akrZaluli ar aris kanoniT~ (`nebayoflobiTi~ sakuTari uflebamosi-
lebebi). amiT, saqarTvelos konstitucia SesabamisobaSia `adgilobrivi TviTmmarTve-
lobis evropuli qartiasTan~, romlis me-4 muxlis me-2 punqtis Sesabamisad, `xelisuf-
lebis adgilobriv organoebs, kanonis farglebSi aqvT sruli Tavisufleba, ganaxorci-
elon TavianTi iniciativa nebismieri sakiTxis mimarT, romelic ar gamoiricxeba maTi 
kompetenciidan an romelic miniWebuli ara aqvs xelisuflebis sxva organos~. 

konstituciiT ar aris gansazRvruli adgilobrivi TviTmmarTvelobis uflebamo-
silebebis sferoebi (ekonomikuri, socialuri, saganmanaTleblo, komunaluri da sxv.),5 
rac SeiZleba aixsnas konstituciuri kanonmdeblis TavSekavebiT (momavalSi am ufleba-
mosilebebis CamonaTvalSi SesaZlo xSiri cvlilebebis Setanis saWiroebidan gamomdi-
nare). Tumca, unda aRiniSnos, rom konstituciiT  adgilobrivi TviTmmarTvelobis uf-
lebamosilebebis ZiriTadi sferoebis gansazRvris SemTxvevaSi, udavod, Seiqmneboda 
TviTmmarTveli erTeulebis damoukideblobis myari garantiebi. amgvari garantiebis 
Seqmna gansakuTrebiT aqtualuria iseT sferoSi, rogoricaa strategiuli dagegmva. 

 
2.2 regionuli dekoncentrirebuli mmarTvelobis  

konstituciuri garantiebi 
 

1993 wlidan, saqarTvelos prezidentis (saxelmwifos meTauris) brZanebulebebis 
Sesabamisad, saqarTvelos regionebSi moqmedebda saqarTvelos prezidentis (saxel-
mwifos meTauris) rwmunebulis instituti, romelic axorcielebda adgilobrivi da 
centraluri xelisuflebis organoTa regionuli warmomadgenlobebis formalur da 
araformalur koordinacias. 

                                                            
4  Nierhaus M., Art. 28, in: Sachs M . (Hrsg.), Grundgesetz: Kommentar, 3. Aufl. 2003, Rn. 40 ff.  
5 es rekomendacia gaTvaliswinebuli iyo veneciis komisiis daskvnaSic, ix.: CDL(2010)017 
 Draft Constitutional Law on changes and amendments to the Constitution of Georgia – Chapter VII1 Local Self-
Government; amis Taobaze aseve ix.: kobaxiZe i., konstituciuri kanonis mimarT gamoTqmuli 
kritikuli SeniSvnebis analitikuri mimoxilva, <www.osgf.ge/files/In-house%20Prijects/Human% 
20Good%20Governance/Const_Final_(Geo)_-Irakli_Kobakhidze.doc>. 
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saxelmwifo rwmunebulis — gubernatoris institutis sakanonmdeblo ganmtkiceba 
ganxorcielda sakmaod gvian, saqarTvelos parlamentis mier 2007 wlis 8 ivliss miRebu-
li kanoniT `adgilobrivi TviTmmarTvelobis organoebis saqmianobaze saxelmwifo ze-
damxedvelobis Sesaxeb~. am kanonTan erTad miRebul iqna, aseve, saqarTvelos kanoni `sa-
qarTvelos mTavrobis struqturis, uflebamosilebebisa da saqmianobis wesis Sesaxeb~ 
saqarTvelos kanonSi cvlilebebisa da damatebebis Setanis Sesaxeb~, romlis Sesabamisad, 
ganisazRvra saxelmwifo rwmunebulis — gubernatoris uflebamosilebebis farglebi. 

saxelmwifo rwmunebulis — gubernatoris institutis konstituciuri ganmtki-
ceba ganxorcielda `saqarTvelos konstituciaSi cvlilebebisa da damatebebis Seta-
nis Sesaxeb~ 2008 wlis 11 martis saqarTvelos konstituciuri kanoniT. am konstitu-
ciuri kanonis Tanaxmad konstitucias daemata 813 muxli, romlis Sesabamisad dadgin-
da, rom saxelmwifo rwmunebuli — gubernatori uzrunvelyofs saqarTvelos prezi-
dentisa da mTavrobis warmomadgenlobas saqarTvelos administraciul-teritori-
ul erTeulebSi. aRniSnuli muxliT aseve ganisazRvra saxelmwifo rwmunebulis — gu-
bernatoris uflebamosileba, kanoniT dadgenili wesiT ganaxorcielos saxelmwifo 
zedamxedveloba adgilobrivi TviTmmarTvelobis organoebis saqmianobaze da aseve 
kanoniT gansazRvruli sxva uflebamosilebebi. 

`saqarTvelos konstituciaSi cvlilebebisa da damatebebis Setanis Sesaxeb~ 2010 
wlis 15 oqtombris saqarTvelos konstituciuri kanoniT cvlilebebi Sevida konsti-
tuciis 813 muxlSic (amoqmeddeba 2013 wlis oqtombris morigi saprezidento arCevne-
bis Sedegad arCeuli prezidentis mier ficis dadebis momentidan) da dadginda, rom 
saxelmwifo rwmunebulis — gubernatoris (romelic uzrunvelyofs saqarTvelos 
mTavrobis warmomadgenlobas saqarTvelos administraciul-teritoriul regioneb-
Si) uflebamosilebebi ganisazRvreba kanoniT. 

zemoaRniSnulidan gamomdinare, konstituciis moqmedi 813 muxli gansazRvravs sa-
xelmwifo rwmunebulis — gubernatoris erTaderT, saxelmwifo zedamxedvelobis gan-
xorcielebis uflebamosilebas, xolo am muxlis axali redaqcia (romelSic saxelmwifo 
zedamxedvelobis uflebamosilebac aRaraa dadgenili) ar awesebs saxelmwifo rwmune-
bulis — gubernatoris arc erT uflebamosilebas. es qmnis uflebamosilebaTa gamij-
vnis principis realizebisa da adgilobrivi TviTmmarTvelobis damoukideblobis 
SezRudvis safrTxes, vinaidan, saxelmwifo rwmunebulebi — gubernatorebi, faqtobri-
vad, axorcieleben qmediT, Zlier dekoncentrirebul mmarTvelobas regionebSi.  

 
3. adgilobrivi TviTmmarTvelobis uflebamosilebebi `adgilobrivi 

TviTmmarTvelobis evropuli qartiis~ mixedviT 
 

2004 wlis 26 oqtombers saqarTvelos parlamentis mier ratificirebul iqna `ad-
gilobrivi TviTmmarTvelobis evropuli qartia~, riTac qveyanam aiRo valdebuleba, 
Camoeyalibebina decentralizebuli mmarTvelobis sistema qartiiT gaTvaliswinebu-
li normebis Sesabamisad. qartiiT gansazRvrulia adgilobrivi TviTmmarTvelobis 
universaluri evropuli standartebi da principebi. amitom ganuzomelia am dokumen-
tis mniSvneloba qartiis monawile qveynebisaTvis, „imis miuxedavad, rom normaTa es 
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jgufi ganekuTvneba `araTviTSemsrulebel~ normaTa kategorias, romelTa gamoyeneba 
damakonkretebeli Sidasaxelmwifoebrivi normatiuli aqtis miRebis gareSe TiTqmis 
SeuZlebelia~.6  

qartiis xelSemkvreli saxelmwifoebis umniSvnelovanesi amocanaa qartiiT dad-
genili standartebis da principebis realizaciis mizniT Sidasaxelmwifoebrivi ka-
nonmdeblobis mowesrigeba. amasTan, aRsaniSnavia, rom qartiis me-4 muxlis 1-li pun-
qtis Sesabamisad, qartiis xelmomweri evropis sabWos wevri saxelmwifoebi iReben 
valdebulebas, xelisuflebis adgilobrivi organoebis ZiriTadi uflebamosilebebi 
ganisazRvros konstituciiT an kanoniT. `es mxolod imas niSnavs, rom evropuli qar-
tia pirdapir avaldebulebs evropis sabWos wevr qveynebs, realurad gamoiyenon adgi-
lobrivi xelisuflebis politikuri, administraciuli da safinanso damoukideblo-

bis uzrunvelmyofi ZiriTadi samarTlebrivi normebi~.7  

qartiis Sesabamisad, adgilobrivi TviTmmarTvelobis ZiriTad uflebamosilebe-
bad ganxilul unda iqnes is uflebamosilebebi, romlebic arsebiTia adgilobrivi 
TviTmmarTvelobis ganxorcielebisaTvis. swored es uflebamosilebebi unda gani-
sazRvros konstituciiT an kanoniT. amiT, qartiiT aRiarebul iqna adgilobrivi 
TviTmmarTvelobis ZiriTadi uflebamosilebebisa da pasuxismgeblobis konstituci-

iTa da kanoniT gansazRvris principi.8 amasTan, aqve unda aRiniSnos, rom, qartiis me-4 

muxlis me-2 punqtis Sesabamisad, adgilobrivi TviTmmarTvelobis uflebamosilebis 
farglebi negatiurad aris SemosazRvruli. xelisuflebis adgilobriv organoebs ka-
nonis farglebSi aqvT sruli Tavisufleba, ganaxorcielon Tavisi iniciativa nebismi-
eri sakiTxis mimarT, romelic ar gamoiricxeba maTi kompetenciidan an romelic mini-
Webuli ara aqvs xelisuflebis sxva organos (nebayoflobiTi uflebamosilebebi). 
praqtikaSi am uflebamosilebebis ganxorcieleba dakavSirebulia mmarTvelobis pro-
cesSi iseTi RonisZiebis gatarebis saWiroebasTan, romelTa Sesabamisi uflebamosi-
lebebi xelisuflebis arc erT organos ar aqvs kanonmdeblobiT gansazRvruli. aseT 
SemTxvevaSi adgilobriv TviTmmarTvelobas aqvs ufleba, nebayoflobiT ganaxorcie-
los uflebamosilebebi konkretuli sakiTxis gadasaWrelad, Tu kanoni pirdapir ar 
krZalavs am sakiTxis gadawyvetis uflebas. 

adgilobrivi TviTmmarTvelobis uflebamosilebebis klasifikacia sxvadasxva 

niSniT (gansazRvrulobis formis, Sinaarsis, valdebulebiTi xasiaTis da sxv.) SeiZle-

ba. adgilobrivi TviTmmarTvelobis uflebamosilebebis samarTlebrivi regulirebi-

                                                            
6  WiRlaZe n., adgilobrivi TviTmmarTvelobis garantiebi, qarTuli samarTlis mimo-

xilva t.X, 4, Tb., 2007, 438, citireba 6: korkelia/qurdaZe, adamianis uflebaTa saer-
TaSoriso samarTali adamianis uflebaTa evropuli konvenciis mixedviT, Tb., 2004, 29. 

7  zugbaia z., melqaZe o., zogierTi komentari adgilobrivi TviTmmarTvelobis evropuli 
qartiis erovnul kanonmdeblobaSi implementaciisaTvis, qarTuli samarTlis mimo-
xilva t.V, 1, Tb., 2002, 98. 

8  adgilobrivi TviTmmarTvelobis evropul qartiaSi adgilobrivi TviTmmarTvelobis 
uflebamosilebebis gansazRvrasTan dakavSirebuli principebis Sesaxeb ix. zardia-
Svili d., TviTmmarTveli erTeulis uflebamosilebebi, sakanonmdeblo regulirebis 
problemebi da maTi gadawyvetis gzebi, Tb., 2009, 11-15.    
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sas, upirveles yovlisa, gamoiyeneba uflebamosilebebis dayofa subieqtisadmi kuT-

vnilebis (sakuTari, erToblivi da delegirebuli uflebamosilebebi) mixedviT. adgi-

lobrivi TviTmmarTvelobis evropuli qartiac uflebamosilebebis klasifikacias, 

ZiriTadad, subieqtisadmi kuTvnilebis niSniT axdens. qartia erTmaneTisagan ganas-

xvavebs TviTmmarTveli erTeulis uflebamosilebebis or ZiriTad kategorias: 1. saku-

Tar uflebamosilebebs da 2. delegirebul uflebamosilebebs. qartiis me-4 muxlis me-4 

punqtis Sesabamisad, xelisuflebis adgilobrivi organoebisaTvis miniWebuli ufleba-

mosileba, rogorc wesi, unda iyos sruli da eqskluziuri (amasTan, ar SeiZleba am uf-

lebamosilebis SezRudva centraluri an regionuli organos mier kanoniT gansazR-

vruli SemTxvevebis garda), xolo me-4 muxlis me-5 punqtis Tanaxmad, `centraluri an 

regionuli organoebis mier uflebamosilebaTa delegirebis SemTxvevaSi, xelisufle-

bis adgilobriv organoebs eniWebaT, ramdenadac es SesaZlebelia, Tavisufleba, gana-

xorcielon delegirebuli uflebamosilebebi adgilobriv pirobebTan misadagebiT~. 

`adgilobrivi TviTmmarTvelobis evropuli qartiis~ me-4 muxlis me-3 punqti  ga-

namtkicebs adgilobrivi TviTmmarTvelobis uflebamosilebebis ganxorcielebis um-

niSvnelovanes princips — subsidiarobis princips. am principis Sesabamisad, dauSvebe-

lia SedarebiT maRali safexuris xelisuflebas daekisros im uflebamosilebebis 

ganxorcieleba, romelTa ganxorcieleba SedarebiT dabali safexuris xelisuflebas 

SeuZlia. amasTan, uflebamosilebebis gadanawilebisas mxedvelobaSi unda iqnes miRe-

buli efeqtianobisa da ekonomiis moTxovnebi. im SemTxvevaSi, Tu zeda donis organos 

SeuZlia raime uflebamosilebis ufro efeqtianad da ekonomiurad ganxorcieleba, 

vidre qveda donis organos, SesaZlebelia es uflebamosileba ganisazRvros zeda do-

nis organos uflebamosilebad. `adgilobrivi TviTmmarTvelobis evropuli qartiis~ 

zedmiwevniT dacva, Sesruleba da pativiscema evropis sabWos mier9 ganixileba adgi-

lobriv da regionul doneze SesaZleblobaTa ganviTarebis samarTlebriv safuZ-

vlad, rac, upirveles yovlisa, gulisxmobs subsidiarobis principis realizebas. 

`adgilobrivi TviTmmarTvelobis evropuli qartiis~ me-4 muxlis me-6 punqti ga-

namtkicebs xelisuflebis centraluri organoebis valdebulebas, gamarTon winaswa-

ri konsultaciebi (ramdenadac es SesaZlebelia) adgilobrivi TviTmmarTvelobis or-

ganoebTan adgilobriv TviTmmarTvelobasTan uSualod dakavSirebuli gadawyveti-

lebebis dagegmvisa da miRebis SemTxvevaSi. qartiiT ganmtkicebuli es principi — ad-

gilobrivi TviTmmarTvelobis organoebTan konsultaciis gamarTva — ar aris rati-

ficirebuli saqarTvelos parlamentis mier. 

       

                                                            
9  evropis sabWos rekomendaciebi adgilobrivi TviTmmarTvelobis sakiTxebze, Tb., 2009, 

317. 
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4. adgilobrivi TviTmmarTvelobisa da regionuli dekoncentrirebuli 
mmarTvelobis sferoSi saxelmwifo instituciebis uflebamosilebebis 

samarTlebrivi regulireba 
 

4.1 adgilobrivi TviTmmarTvelobis uflebamosilebebis                                   
samarTlebrivi regulireba 

 
`adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos organuli kanoni adgens 

TviTmmarTveli erTeulis uflebamosilebebis or saxes. esenia: 1) sakuTari uflebamosi-
lebebi da 2) delegirebuli uflebamosilebebi10. amasTan, organuli kanoni gansazRvravs 
im sakiTxebis amomwurav CamonaTvals, romlebTan dakavSirebiT gadawyvetilebis miReba 
mxolod TviTmmarTveli erTeulis uflebamosilebas warmoadgens (uflebamosilebaTa 
e.w. pozitiuri regulirebis principis Sesabamisad11). es sakiTxebia: 

saerTo daniSnulebis adgilobrivi momsaxurebis sferoSi:12 a) TviTmmarTveli 
erTeulis biujetis proeqtis momzadeba, ganxilva da damtkiceba, damtkicebul biu-
jetSi cvlilebebisa da damatebebis Setana, biujetis Sesrulebis angariSis mosmena 
da Sefaseba; b) adgilobrivi gadasaxadebisa da mosakreblebis SemoReba da gauqmeba, 
maTi ganakveTebis dadgena kanoniT gaTvaliswinebuli zRvruli odenobebis fargleb-
Si; g) investirebis mimarTulebebis, sakuTari, agreTve erToblivi miznobrivi prog-
ramebis gansaxorcieleblad saWiro saxsrebis gansazRvra da TviTmmarTvel erTeul-
Si investiciebis xelSewyoba saqarTvelos kanonmdeblobiT dadgenili wesiT; d) xel-
Sekrulebis damtkiceba erToblivi proeqtebis ganxorcielebis mizniT sxva TviT-
mmarTvel erTeulTan sabiujeto saxsrebis gaerTianebis Sesaxeb; adgilobrivi mosak-
reblebis amoReba; e) adgilobrivi Sesyidvebis ganxorcieleba; v) mSeneblobis nebar-
Tvis gacema, TviTmmarTveli erTeulis teritoriis farglebSi mimdinare mSenebloba-
ze zedamxedveloba kanoniT dadgenili wesiT; z) TviTmmarTveli erTeulis ufleba-
mosilebis ganxorcielebis mizniT gansazRvruli iuridiuli pirebis Seqmna, reorga-
nizacia da likvidacia; T) avtomanqanebis parkirebis adgilebis gansazRvra da parki-
rebis wesebis dadgena; miwaTsargeblobis  dagegmva, TviTmmarTveli erTeulis teri-
toriis zonebad (gamwvanebis, dasvenebis, samrewvelo, savaWro da sxva specialuri zo-
nebi) dayofa, maTi sazRvrebis dadgena da Secvla; i) gare vaWrobis, bazrebisa da baz-

                                                            
10  `saqarTvelos dedaqalaqis — Tbilisis Sesaxeb~ saqarTvelos parlamentis 1998 wlis 20 

Tebervlis #1254 kanoni (me-9 muxli) adgens agreTve saxelmwifosa da q.Tbilisis 
erTobliv kompetenciebs. 

11   Лазарев В.В. (Отв. Ред.), Конституционное право, Из-во Юристъ, М., 1999,  517. 
12  `adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos organul kanonSi sakuTari 

uflebamosilebebi ar aris mowesrigebuli sferoebis mixedviT. naSromSi warmodge-
nili klasifikacia avtoriseulia da Camoyalibebulia xarjebisa da arafinansur aq-
tivebze operaciebis funqcionaluri klasifikaciis (klasifikaciis 1-li Tanrigis Se-
sabamisad) da am klasifikaciis meToduri miTiTebebis Sesabamisad, ix.: saqarTvelos 
finansTa ministris 2010 wlis 25 agvistos #672 brZaneba „saqarTvelos sabiujeto 
klasifikaciis damtkicebis Taobaze.~    
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robebis regulireba; k) gare reklamis ganTavsebis regulireba saqarTvelos kanon-
mdeblobiT dadgenili wesiT; l) Sekrebebis, mitingebis, demonstraciebis Catarebas-
Tan dakavSirebuli sakiTxebis regulireba saqarTvelos kanonmdeblobiT dadgenili 
wesiT; m) quCebisa da moednebis saxeldeba da numeracia; n) TviTmmarTveli erTeulis 
municipaluri saxanZro usafrTxoebisa da samaSvelo RonisZiebebis uzrunvelyofa; 
o) TviTmmarTveli erTeulis teritoriaze adgilobrivi mniSvnelobis saavtomobilo 
gzebisa da sagzao moZraobis dagegmareba; TviTmmarTveli erTeulis sivrciT-teri-
toriuli dagegmva da TviTmmarTveli  erTeulis sivrciT-teritoriuli dagegmvis 
normebisa da wesebis gansazRvra; p) miwaTsargeblobis generaluri gegmis, ganaSeniane-
bis regulirebis gegmis, dasaxlebaTa teritoriebis gamoyenebisa da ganaSenianebis 
regulirebis wesebis damtkiceba; J) TviTmmarTveli erTeulis teritoriis keTil-
mowyobisa da sainJinro infrastruqturis ganviTarebis programebis damtkiceba; r) 
TviTmmarTveli erTeulis municipaluri programebisa da gegmebis SemuSaveba da dam-

tkiceba; ს) municipaluri arqivis Seqmna da saarqivo momsaxurebis tarifebis dadgena 
saqarTvelos kanonmdeblobiT dadgenili wesiT.  

ekonomikuri saqmianobis sferoSi: a) TviTmmarTveli erTeulis qonebis flobis, 
gankargvis da qonebiT sargeblobis wesebis dadgena saqarTvelos kanonmdeblobiT 
dadgenili wesiT; b) dasaqmebis xelSewyobis municipaluri programebis damtkiceba; g) 
mSeneblobis nebarTvis gacema, TviTmmarTveli erTeulis teritoriis farglebSi mim-
dinare mSeneblobaze zedamxedveloba kanoniT dadgenili wesiT; d) TviTmmarTveli 
erTeulis sakuTrebaSi arsebuli miwis resursebis marTva da gankargva saqarTvelos 
kanonmdeblobiT dadgenili wesiT; e) adgilobrivi mniSvnelobis tyis da adgilobrivi 
mniSvnelobis wylis resursebis marTva; v) adgilobrivi mniSvnelobis gzebis Senaxva, 
mSenebloba da ganviTarebis uzrunvelyofa; z) saqarTvelos kanonmdeblobiT miniWe-
buli uflebamosilebis farglebSi sagzao moZraobisa da avtosatransporto gadayva-
nis regulireba, kanoniT dadgenili nebarTvebis gacema da mosaxleobis samgzavro 
transportiT momsaxurebis organizeba. 

garemos dacvis sferoSi: a) dasaxlebebSi quCebis dasufTaveba, gare ganaTeba, sa-
niaRvre meurneobis, kanalizaciis, nagavsayrelebis mowyoba, sayofacxovrebo narCe-
nebis Segrovebisa da utilizaciis samuSaoTa warmoebis dagegmva da ganxorcieleba an 
maT ganxorcielebaze municipaluri Sesyidvis organizeba; b) TviTmmarTveli erTeu-
lis teritoriis keTilmowyoba da gamwvaneba, Sesabamisi programebis damtkiceba, 
programiT gaTvaliswinebul RonisZiebaTa ganxorcieleba an maT ganxorcielebaze 
municipaluri Sesyidvis organizeba; d) sasaflaoebis movla-patronoba. 

janmrTelobis da socialuri dacvis sferoSi: saqarTvelos kanonmdeblobis 
Sesabamisad TviTmmarTveli erTeulis teritoriaze janmrTelobisa da socialuri 
dacvis sferoSi municipaluri resursebis mobilizeba, Sesabamisi RonisZiebebis (ada-
mianis janmrTelobisaTvis usafrTxo garemos Seqmna, cxovrebis jansaRi wesis dam-
kvidreba, janmrTelobis riskfaqtorebis identificireba) SemuSaveba, ganxorcieleba 
da amis Taobaze mosaxleobis informireba.  

kulturis sferoSi: adgilobrivi mniSvnelobis biblioTekebis, muzeumebis, Te-
atrebis, gamofenebis, sportul gamajansaRebeli obieqtebis saqmianobis organizeba;  
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ganaTlebis sferoSi: skolamdeli da skolisgareSe dawesebulebebis arasamewar-
meo (arakomerciuli) iuridiuli piris formiT Seqmna da maTi wesdebebis damtkiceba. 

TviTmmarTveli erTeulis sakuTari uflebamosilebebis warmodgena uflebamo-
silebebis sferoebis mixedviT mkafiod warmoaCens am uflebamosilebaTa simwires. 
TviTmmarTveli erTeulis sakuTari uflebamosilebebi, ZiriTadad, administrirebis 
sferos ganekuTvneba. amasTan, organuli kanonis mixedviT es uflebamosilebebi sa-
kiTxebis saxiT imgvarad aris formulirebuli, rom zogierT maTganSi mocemulia ro-
gorc dargobrivi, ise zogadi administrirebis sferoSi Semavali sakiTxebi da amitom 
ar aris SesaZlebeli saerTo daniSnulebis adgilobrivi momsaxurebis sferoSi maTi 
gaTvaliswineba. aqedan gamomdinare, kidev ufro metad izrdeba administrirebis sfe-
roSi gansazRvruli uflebamosilebebis wili da kidev ufro mwirad warmoCndeba 
TviTmmarTveli erTeulis sakuTari uflebamosilebebi sxva dargobriv sferoebSi. 
TviTmmarTveli erTeulis SezRudul sakuTar uflebamosilebebs mkafiod warmoa-
Cens maTi Sedareba kanonmdeblobiT aRmosavleT evropis qveynebSi ganmtkicebul ad-

gilobrivi TviTmmarTvelobis kompetenciebTan13. TviTmmarTvel erTeuls ar aqvs 
gansazRvruli sakuTari uflebamosilebebi iseT sferoebSi, rogoricaa sabinao-ko-
munaluri momsaxureba da socialuri dacva, rac pirdapir SeiZleba CaiTvalos `adgi-
lobrivi TviTmmarTvelobis evropuli qartiiT~ dadgenili subsidiarobis principis 
ugulebelyofad. 

umniSvnelovanesi problemaa adgilobrivi TviTmmarTvelobis calkeuli dargob-
rivi sakuTari uflebamosilebebis sakanonmdeblo reglamentacia Sesabamis dargob-
riv kanonmdeblobaSi; kerZod, dargobriv kanonmdeblobaSi isini imgvarad aris asaxu-
li, rom ar aris uzrunvelyofili adgilobrivi sakuTari uflebamosilebebis eq-

skluziuroba da amiT isini eqcevian saxelmwifo organoebis gamgeblobis sferoSi14. 
aqedan gamomdinare, umniSvnelovanesi sakiTxia adgilobrivi TviTmmarTvelobisa da 
centraluri, maT Soris, regionuli, dekoncentrirebuli mmarTvelobis sferoSi uf-
lebamosilebebis gamijvnis samarTlebrivi mowesrigeba. 

amgvari sakanonmdeblo mowesrigebis saWiroeba warmoCndeba, aseve, TviTmmarTve-
li erTeulis delegirebuli uflebamosilebebis samarTlebrivi regulirebis gan-

xilvis safuZvelze. amJamad mxolod ori kanoni15 — `sazogadoebrivi janmrTelobis 
Sesaxeb~ saqarTvelos kanoni da `samxedro valdebulebisa da samxedro samsaxuris Se-
saxeb~ saqarTvelos kanoni — xazgasmiT miuTiTebs TviTmmarTveli erTeulis delegi-
rebul uflebamosilebebze. amasTan, TviTmmarTveli erTeulebi realurad  axorcie-

                                                            
13  zardiaSvili d., TviTmmarTveli erTeulis uflebamosilebebi, sakanonmdeblo regu-

lirebis problemebi da maTi gadawyvetis gzebi, Tb., 2009, 44-60.    
14   iqve, 72.    
15  aq ar  aris miTiTeba saqarTvelos parlamentis 2010 wlis 17 dekembris #4107 kanonze 

`saqarTvelos 2011 wlis saxelmwifo biujetis Sesaxeb~. masSi mocemuli delegirebuli 
uflebamosilebebi (iseve rogorc es gansazRvruli iyo 2007, 2008, 2009 da 2010 wlebis 
saxelmwifo biujetis Sesaxeb kanonebiT), garda am ori kanoniT gansazRvruli ufle-
bamosilebebisa, ar unda CaiTvalos kanonis safuZvelze delegirebul uflebamo-
silebebad, vinaidan  isini ar aris asaxuli (xazgasmiT) Sesabamis dargobriv kanonebSi.   
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leben mTel rig delegirebul dargobriv uflebamosilebebs, miuxedavad delegire-
buli uflebamosilebebis saxiT maTi sakanonmdeblo reglamentaciisa. es qmnis ormag 
problemas, — irRveva adgilobrivi TviTmmarTvelobis ganxorcielebis erT-erTi Zi-
riTadi principi (saxelmwifosa da adgilobrivi TviTmmarTvelobis gamijvnis princi-
pi)  da safrTxe eqmneba `adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos orga-
nuli kanoniT dadgenili delegirebis wesis (delegirebisas Sesabamisi materialuri 

da finansuri resursebi unda gadaeces TviTmmarTvel erTeuls)16 ganxorcielebas. am 
problemebis gadaWris erT-erT samarTlebriv gzad gvesaxeba, kanonis safuZvelze de-
legirebis SemTxvevaSi, dargobriv kanonmdeblobasTan erTad, `adgilobrivi TviT-
mmarTvelobis Sesaxeb~ saqarTvelos organuli kanoniT ganisazRvros TviTmmarTveli 
erTeulis delegirebuli uflebamosilebebis (garda xelSekrulebis safuZvelze de-
legirebuli uflebamosilebebisa) CamonaTvali. 

 
4.2 regionuli dekoncentrirebuli mmarTvelobis sferoSi                                   

uflebamosilebebis samarTlebrivi regulireba 
 

regionul doneze moqmedebs saxelmwifo rwmunebulis — gubernatoris institu-
ti. saqarTvelos konstituciis Sesabamisad,17 rogorc zemoT aRiniSna, saxelmwifo 
rwmunebuli — gubernatori uzrunvelyofs saqarTvelos prezidentisa da mTavrobis 
warmomadgenlobas saqarTvelos administraciul regionebSi. konstitucia gansazR-
vravs saxelmwifo rwmunebulis — gubernatoris erTaderT uflebamosilebas: kanoniT 
dadgenili wesiT ganaxorcielos saxelmwifo zedamxedveloba adgilobrivi TviT-
mmarTvelobis organoebis saqmianobaze. konstituciis Sesabamisad, saxelmwifo rwmu-
nebulis — gubernatoris sxva uflebamosilebebi dgindeba kanoniT. saxelmwifo rwmu-
nebulis — gubernatoris uflebamosilebebis sakanonmdeblo reglamentacia ganxor-
cielda `saqarTvelos mTavrobis struqturis, uflebamosilebisa da saqmianobis we-
sis Sesaxeb~ saqarTvelos kanoniT da `adgilobrivi TviTmmarTvelobis organoebis 
saqmianobis saxelmwifo zedamxedvelobis Sesaxeb~ saqarTvelos kanoniT.18 

saxelmwifo rwmunebuli — gubernatori, garda konstituciiTa da saxelmwifo ze-
damxedvelobis sferoSi kanoniT gansazRvruli uflebamosilebebisa,    axorcielebs Sem-
deg uflebamosilebebs:19 mTavrobis davalebiT administraciul-teritoriul erTeu-
lebSi axorcielebs socialur-ekonomikuri ganviTarebis regionalur programebs, aseve, 
mTavrobis davalebis SemTxvevaSi koordinacias uwevs saqarTvelos saministroebis te-

                                                            
16  ix. `adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos parlamentis 2005 wlis 16 

dekembris  #2304 organuli kanonis me-17 muxlis 1-li punqti.  
17  ix. saqarTvelos konstituciis 813-e muxli.  
18   kanonis me-3 muxlis 1-li punqtis Sesabamisad, am kanoniT gansazRvruli formiTa da pi-

robebiT, rogorc wesi, saxelmwifo zedamxedvelobas axorcieleben saxelmwifo rwmu-
nebulebi — gubernatorebi. 

19  ix. `saqarTvelos mTavrobis struqturis, uflebamosilebisa da saqmianobis wesis Sesa-
xeb~ saqarTvelos parlamentis 2005 wlis 16 dekembris #2304 kanonis 271 muxlis me-2 
punqti. 
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ritoriuli organoebis saqmianobas. saxelmwifo rwmunebuli — gubernatori uflebamo-
silia mxolod saTaTbiro xmis uflebiT monawileobdes mTavrobis sxdomebSi da Tavisi 
uflebamosilebebis farglebSi gamosces individualuri samarTlebrivi aqti. 

kanoniT gansazRvruli uflebamosilebebis farglebSi saxelmwifo rwmunebulis 
— gubernatoris uflebamosilebebi dakonkretebulia saqarTvelos prezidentis 
brZanebulebiT damtkicebul debulebaSi.20 garda uflebamosilebebisa, brZanebule-
biT gansazRvrulia, aseve, saxelmwifo rwmunebulis — gubernatoris amocanebi da 
funqciebi, romlebic SeiZleba ganxilul iqnes mis damatebiT uflebamosilebad. aR-
niSnuli funqciebidan zogierTi (magaliTad, sazogadoebrivi wesrigis dacva, ekolo-
giuri mdgomareobis stabilizaciis misaRwevad RonisZiebaTa ganxorcielebis xel-
Sewyoba) warmoadgens Sesabamisi saministros teritoriuli organoebis funqciasac. 
saxelmwifo rwmunebuli — gubernatori ki, kanonmdeblobis Sesabamisad, mxolod 
mTavrobis davalebiTaa uflebamosili koordinacia gauwios saministroebis terito-
riuli organoebis saqmianobas, rac mis kompetenciaSi Semavali funqciebis ganxorci-
elebis SesaZleblobas mniSvnelovnad zRudavs. dekoncentrirebul mmarTvelobaSi 
Seqmnili aseTi mdgomareoba SeiZleba Sefasdes rogorc `dekoncentracia dekoncen-
traciis winaaRmdeg (Sesasusteblad)~. amasTan, aRsaniSnavia, rom saministroebisa 
(amasTan yvela saministros ar aqvs teritoriuli organoebi) da sajaro saqmianobis 
ganmaxorcielebeli sxva organizaciebis teritoriuli organoebis uflebamosilebe-
bis teritoriuli sazRvrebi araerTgvarovania da xSir SemTxvevaSi ar emTxveva ro-
gorc saxelmwifo rwmunebulis — gubernatoris, ise sxva samTavrobo dawesebulebis 
regionuli organoebis uflebamosilebis teritoriul sazRvrebs. aqedan gamomdina-
re, `SeuZlebeli xdeba regionul doneze marTvis organoebis koordinacia~.21 

saministroebisa da sajaro saqmianobis ganmaxorcielebeli sxva organizaciebis 
teritoriul organoebs Sesabamisi samarTlebrivi aqtebiT gansazRvruli aqvT, Ziri-
Tadad, informaciis Segrovebis, zedamxedvelobisa da kontrolis (rogorc es saxel-
mwifo rwmunebuls — gubernators aqvs gansazRvruli) funqciebi. aqedan gamomdinare, 
saqarTveloSi regionuli dekoncentrirebuli mmarTvelobis ganviTarebis am etaps 
SeiZleba ewodos regionuli kvazidekoncentrirebuli mmarTvelobis etapi. 

 
5. adgilobriv TviTmmarTvelobasa da regionis dekoncentrirebul 
mmarTvelobas Soris uflebamosilebebis gamijvnis samarTlebrivi              

garantiebi regionuli ganviTarebis strategiuli dagegmvis sferoSi 
 

`adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos organuli kanonis Sesaba-
misad, mxolod TviTmmarTveli erTeulia uflebamosili, miiRos gadawyvetileba Sem-
deg sakiTxebze: TviTmmarTveli erTeulis biujetis momzadeba, ganxilva da damtki-

                                                            
20  ix. saqarTvelos prezidentis 2007 wlis 27 ivnisis #406 brZanebulebiT damtkicebuli 

saxelmwifo rwmunebulis — gubernatoris debulebis  me-6 muxli. 
21  saqarTvelos regionuli ganviTareba, diagnostikuri moxseneba, saqarTvelos region-

nuli ganviTarebis komisia, Tb., 2009, 30. 



 
 

T. zaaliSvili,   adgilobriv TviTmmarTvelobasa da regionis dekoncentrirebul 
mmarTvelobas Soris  kompetenciebis gamijvnis samarTlebrivi garantiebi  

 

 256 

ceba, damtkicebul biujetSi cvlilebebisa da damatebebis Setana, biujetis Sesru-
lebis angariSis mosmena da Sefaseba, TviTmmarTveli erTeulis municipaluri prog-
ramebisa da gegmebis SemuSaveba da damtkiceba. garda amisa, TviTmmarTveli erTeuli 
uflebamosilia SeimuSaos `saqarTvelos sabiujeto kodeqsiT~ gaTvaliswinebuli ad-
gilobrivi TviTmmarTvelobebis administraciuli erTeulebis ganviTarebis ZiriTa-
di gegma — adgilobrivi TviTmmarTveli erTeulis prioritetebis dokumenti, rome-
lic asaxavs informacias saSualovadiani samoqmedo gegmebis Sesaxeb. TviTmmarTveli 
erTeulis biujetis proeqti unda Seicavdes informacias adgilobrivi TviTmmarTve-
li erTeulis prioritetebis dokumentiT gaTvaliswinebuli adgilobrivi TviTmmar-
Tveli erTeulis saSualovadiani prioritetebis, maTi miznebisa da Sedegebis Sesaxeb. 
amgvarad, dReisaTvis adgilobrivi TviTmmarTvelobebis mier prioritetebis SemuSa-
veba ukavSirdeba sabiujeto process da warmoadgens biujetis Sedgenis safuZvels. 

prioritetebis gansazRvras calkeul SemTxvevebSi xels uSlis `adgilobrivi 
TviTmmarTvelobis Sesaxeb~ saqarTvelos organul kanonTan dargobrivi kanonmdeb-
lobis da im sakanonmdeblo aqtebis winaaRmdegobebi, romlebic awesrigeben aradar-
gobriv, zogad, sakuTar uflebamosilebebs. am winaaRmdegobebis aRmofxvra xels Se-
uwyobs adgilobrivi TviTmmarTveli erTeulis mier sakuTari uflebamosilebis gan-
xorcielebas — SeimuSaos da ganaxorcielos adgilobrivi TviTmmarTveli erTeulis 
strategia da misi samoqmedo programa. TviTmmarTveli erTeulis es uflebamosile-
ba, aseve, gulisxmobs prioritetebis SemuSavebasa da damtkicebas. Tumca, adgilobri-
vi TviTmmarTvelobebis, iseve rogorc centralur da regionul doneze Sesabamisi 
subieqtebis, mier am uflebamosilebebis efeqturi ganxorcielebisaTvis saWiroa 
`CarCo~ sakanonmdeblo bazis Seqmna. 

kanoniT unda Camoyalibdes da gaimijnos regionuli ganviTarebis procesSi cen-
traluri, avtonomiuri respublikebis, droebiTi administraciul-teritoriuli er-
Teulis, q. Tbilisisa da sxva adgilobrivi TviTmmarTvelobebis kompetenciebi, dad-
gindes mdgradi regionuli ganviTarebis saxelmwifo politikis ganxorcielebis uz-
runvelyofis meqanizmebi. garda amisa, kanoniT unda dadgindes erTiani wesisa da me-
Todologiis safuZvelze regionuli ganviTarebis prioritetebis gansazRvris auci-
lebloba regionul da adgilobriv doneze (analogiurad `saqarTvelos sabiujeto 
kodeqsiT~ gaTvaliswinebuli prioritetebis dokumentebis SemuSavebisa). amasTan, 
uzrunvelyofil unda iqnes Sesabamisi subieqtebis sabiujeto sferoSi gansazRvru-
li uflebamosilebebis urTierTTavsebadoba. 

aRsaniSnavia, rom saqarTvelos mTavrobis mier miRebulia saqarTvelos regionu-
li ganviTarebis 2010-2017 wlebis saxelmwifo strategia22 da am strategiis 2011 wlis 

samoqmedo gegma23, rac qmnis regionuli ganviTarebis strategiuli dagegmvis sferoSi 

                                                            
22  ix.: saqarTvelos mTavrobis 2010 wlis 25 ivnisis #172 dadgenileba „saqarTvelos re-

gionuli ganviTarebis 2010-2017 ww. saxelmwifo strategiis damtkicebisa da saqar-
Tvelos regionuli ganviTarebis samTavrobo komisiis Seqmnis Sesaxeb~. 

23  samoqmedo gegma damtkicda saqarTvelos mTavrobis 2010 wlis 16 noembris #1448 gan-
kargulebiT `saqarTvelos regionuli ganviTarebis 2010-2017 ww. saxelmwifo stra-
tegiis 2011 wlis samoqmedo gegmis damtkicebis Sesaxeb~.   



 
 

 
samarTlis Jurnali #2, 2011 

 

 257

adgilobriv TviTmmarTvelobasa da regionis dekoncentrirebul mmarTvelobas So-
ris uflebamosilebebis gamijvnis samarTlebriv winapirobebs. mdgradi regionuli 
ganviTarebisaTvis efeqtiani marTvis uzrunvelyofis mizniT, strategiiT gaTvalis-
winebulia araerTi amocanis ganxorcieleba, maT Soris: regionuli ganviTarebis sa-
marTlebrivi uzrunvelyofa, saqarTvelos regionuli ganviTarebis reformis pro-
cesSi monawile saxelmwifo organoTa kompetenciebis gansazRvra, adgilobrivi TviT-
mmarTvelobis damoukideblobis xelSewyoba da centralur da adgilobriv xelisuf-
lebebs Soris uflebamosilebebis mkafio gamijvna. strategiis Tanaxmad, saWiroa ga-
daisinjos sajaro uflebamosilebebis maregulirebeli yvela sakanonmdeblo aqti da 
uzrunvelyofil iqnes maTi Tavsebadoba `adgilobrivi TviTmmarTvelobis evropul 
qartiasTan~, aseve, `adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos organul 
kanonTan. sakanonmdeblo aqtebis gadasinjvisas miRebuli unda iqnes principuli ga-
dawyvetileba — konkretuli sajaro kompetencia gadaeces adgilobriv TviTmmarTve-
lobebs sakuTar kompetenciad, an moxdes misi delegireba TviTmmarTveli erTeule-
bisaTvis, an am kompetenciis ganxorcieleba miekuTvnos saxelmwifo xelisuflebis 
(maT Soris saxelmwifo rwmunebulis — gubernatoris) uflebamosilebis sferos. 

saxelmwifo rwmunebuli — gubernatori, rogorc zemoT aRiniSna, mTavrobis da-
valebiT administraciul-teritoriul erTeulebSi axorcielebs socialur-ekono-
mikuri ganviTarebis regionalur programebs, mTavrobis davalebis SemTxvevaSi ko-
ordinacias uwevs saqarTvelos saministroebis teritoriuli organoebis saqmiano-
bas. saqarTvelos prezidentis mier damtkicebuli saxelmwifo rwmunebulis — guber-
natoris debulebis Sesabamisad, strategiuli ganviTarebis sferoSi saxelmwifo 
rwmunebulis — gubernatoris kompetenciebia: Sesabamisi administraciul-terito-
riuli erTeulebis socialur-ekonomikuri ganviTarebis programebis SemuSaveba da 
ganxorcieleba; investiciebis mozidvasa da regionaluri ganviTarebis RonisZiebeb-
Si monawileoba; kanonmdeblobiT dadgenil SemTxvevebSi adgilobrivi TviTmmarTve-
li erTeulisaTvis Sesabamisi konsultaciis gaweva dasagegm gadasaxdelebsa da im 
prioritetebTan dakavSirebiT, romlebic asaxul unda iqnes qveynis ZiriTadi mona-
cemebisa da mimarTulebebis dokumentSi. aRniSnulidan gamomdinare, saxelmwifo 
rwmunebuli — gubernatori ar flobs regularul kompetencias strategiuli da-
gegmvis sferoSi. 

efeqtiani regionuli dekoncentrirebuli mmarTvelobis ganxorcielebisa da 
saxelmwifo rwmunebulisaTvis — gubernatorisaTvis mkafio kompetenciebis dadge-
nis mizniT, rac, Tavis mxriv, uzrunvelyofs mmarTvelobis sxvadasxva doneebze uf-
lebamosilebebis gamijvnas, saxelmwifo rwmunebulis — gubernatoris regularul 
kompetenciad unda ganisazRvros regionis ganviTarebis strategiis momzadeba da 
misi ganxorcielebis koordinacia (Sesabamisad, regionis ganviTarebis prioritete-
bis dadgena). saxelmwifo rwmunebulisTvis — gubernatorisTvis am regularuli kom-
petenciis samarTlebrivi ganmtkicebis mizniT, saWiroa Sesabamisi cvlilebebi da da-
matebebi Setanil iqnes `saqarTvelos mTavrobis struqturis, uflebamosilebisa da 
saqmianobis wesis Sesaxeb~ saqarTvelos kanonSi da `saxelmwifo rwmunebulis — gu-
bernatoris debulebis damtkicebis Sesaxeb~ saqarTvelos prezidentis 2007 wlis 27 
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ivnisis #406 brZanebulebaSi. amasTan, kanoniT unda dadgindes regionuli mmarTve-
lobis sferoSi saxelmwifo rwmunebulis — gubernatoris (iseve rogorc saministro-
ebisa da sajaro saqmianobis ganmaxorcielebeli sxva organizaciebis teritoriuli 
organoebis) kompetenciebis amomwuravi CamonaTvali, winaaRmdeg SemTxvevaSi regio-
nis strategia SeiZleba gaxdes TviTmmarTvelobis sakuTar kompetenciebSi Carevis 
legitimaciis safuZveli. garda amisa, saWiroa regionis doneze funqcionirebdes im-
gvari instituciebi (regionuli ganviTarebis sabWoebi), romlis saqmianobis far-
glebSi uzrunvelyofili iqneba adgilobriv organoebTan konsultaciebis gamarTva 
yvela im sakiTxze, romelic uSualod exeba maT. amiT uzrunvelyofili iqneba regio-
nuli dekoncentrirebuli mmarTvelobis doneze `adgilobrivi TviTmmarTvelobis 
evropuli qartiis~ me-4 muxlis me-6 punqtiT gansazRvruli adgilobriv TviTmmar-
TvelobebTan konsultaciis gamarTvis principi, rac xels Seuwyobs am punqtis rati-
ficirebisaTvis winapirobebis Seqmnas. 

 
6. daskvna 

 
adgilobrivi TviTmmarTvelobisa da regionuli dekoncentrirebuli mmarTve-

lobis sferoSi saxelmwifo instituciebis uflebamosilebebis samarTlebrivi reg-
lamentaciis Seswavlam warmoaCina am uflebamosilebebis gamijvnasTan dakavSirebu-
li problemebi, romelTa gadaWrisaTvis saWiroa Semdegi sakiTxebis mowesrigeba: 

a) saqarTvelos konstituciiT mizanSewonilia ganisazRvros TviTmmarTveli 
erTeulis ZiriTadi uflebamosilebebi;  

b) saqarTvelos konstituciiT unda ganisazRvros saxelmwifo rwmunebulis — 
gubernatoris ZiriTadi uflebamosilebebi, maT Soris regularuli uflebamosile-
ba regionuli strategiuli dagegmvis sferoSi, rac Seqmnis uflebamosilebaTa ga-
mijvnisa da adgilobrivi TviTmmarTvelobis damoukideblobis konstituciur ga-
rantiebs; 

g) `adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos organuli kanoniT 
TviTmmarTveli erTeulis sakuTari da kanonis safuZvelze delegirebuli ufleba-
mosilebebi unda ganisazRvros sferoebis mixedviT; 

d) unda gafarTovdes TviTmmarTveli erTeulis uflebamosilebebi, maT Soris, 
upirveles yovlisa, sabinao-komunalur da socialuri dacvis sferoebSi; 

e) unda ganxorcieldes TviTmmarTveli erTeulis dargobrivi sakuTari ufle-
bamosilebebis reglamentacia Sesabamis dargobriv kanonmdeblobaSi; 

v) kanonis safuZvelze delegirebis SemTxvevaSi, dargobriv kanonmdeblobasTan 
erTad, `adgilobrivi TviTmmarTvelobis Sesaxeb~ saqarTvelos organuli kanoniT un-
da ganisazRvros TviTmmarTveli erTeulis delegirebuli uflebamosilebebis (gar-
da xelSekrulebis safuZvelze delegirebuli uflebamosilebebisa) CamonaTvali;  

z) kanoniT unda dadgindes regionuli mmarTvelobis sferoSi saxelmwifo rwmu-
nebulis — gubernatoris kompetenciebis amomwuravi CamonaTvali. 



nino kilasonia
•
   

 
 
 

administraciul normaSemoqmedebaSi xalxis  

monawileobis formebi 

 
(SedarebiTsamarTlebrivi analizi) 

 
1. Sesavali 

 
dRes evropis masStabiT aucilebeli moTxovnaa moqalaqeebis da gadawyvetilebis 

mimRebi subieqtebis daaxloeba, aseve samTavrobo saqmianobis Riaobis da gamWvirva-
lobis gazrda. aqedan gamomdinare, administraciul normaSemoqmedebaSi xalxis mona-
wileoba iZens gansakuTrebul mniSvnelobas. moqalaqeebs SeuZliaT monawileoba po-
litikur procesSi ara marto arCevnebis gziT an administraciuli warmoebis safuZ-
velze (individualuri aqtis gamocemasTan dakavSirebiT), aramed administraciuli an 
kvazisamTavrobo saagentoebis mier normebis SemuSavebis procesSi aqtiuri CarTviT.1          

winamdebare naSromi eZRvneba administraciul normaSemoqmedebaSi xalxis monawile-
obis rolis gamokveTas da monawileobis im formebis analizs, romlebic gavlenas axde-
nen administraciuli normaSemoqmedebis legitimaciaze.  es sakiTxi qarTul iuridiul 
literaturaSi ar aris gamokvleuli. amitom saintereso iqneba xalxis monawileobis 
sxvadasxva formis analizi amerikuli administraciuli kanonmdeblobis mixedviT.2   

naSromSi ganxilulia administraciul normaSemoqmedebaSi xalxis monawileobis is 
formebi, romlebic gamoiyeneba rogorc amerikis SeerTebul StatebSi, aseve saqarTve-
loSi. garda amisa, warmodgenili iqneba amerikuli  samarTlisTvis damaxasiaTebeli mona-
wileobis sxva formebis analizi, xalxis monawileobis formaluri da araformaluri 
proceduris dadebiTi da uaryofiTi mxareebi da warmoCenili iqneba problemis gadaW-
ris is gzebi, romlebic damkvidrebulia amerikul samarTalSi. naSromis pirveli nawili 
Seexeba delegirebis doqtrinas da administraciul normaSemoqmedebas, meore nawili — 
administraciul normaSemoqmedebaSi xalxis monawileobis mniSvnelobas da formebs, me-
same nawili — xalxis monawileobis formebis dadebiTi da uaryofiTi mxareebis gamovle-
nas,  xolo daskvnaSi warmodgenili iqneba kvlevis Sedegebi. 

                                                            
•   Tsu-is uridiuli fakultetis doqtoranti. 
1   Ziamou T., Public Participation in Administrative Rulemaking: The Legal Tradition and Perspective in the 

American and European (English, German, Greek) Legal Systems, Max-Planck-Institut für ausländisches 
öffentliches Recht und Völkerrecht, 2000, 43, <http://www.zaoerv.de/60_2000/60_2000_1_a_41_102.pdf>.  

2   saqarTvelos zogadi administraciuli kodeqsi administraciul normaSemoqmedebaSi 
xalxis monawileobis amerikul models emxroba. Sesabamisad, SedarebiTi kvlevisaTvis 
arCeul iqna amerikuli kanonmdebloba. udavoa, rom xalxis monawileobis formebis 
analizisTvis saintereso iqneba amerikuli praqtikis da gamocdilebis gaTvaliswine-
ba-gaziareba. 



 
 

 
n. kilasonia,   administraciul  normaSemoqmedebaSi  xalxis monawileobis formebi  

 

 260 

2. delegirebis doqtrina da administraciuli normaSemoqmedeba 
 

yvela saxelmwifo, romelic xelisuflebis danawilebis tradiciul princips mis-
devs, awydeba dilemas, rac aRmasrulebeli xelisuflebisaTvis sakanonmdeblo ufle-
bamosilebis delegirebas ukavSirdeba.3 amerikul samarTlebriv literaturaSi ga-
moTqmuli mosazrebis Tanaxmad, Teoriulad kanonmdebels ar SeuZlia sakanonmdeblo 
uflebamosilebis gadacema, magram praqtikulad kanonmdebeli amas gamudmebiT ake-
Tebs statutebis meSveobiT, romlebic normaSemoqmedebis farTo uflebamosilebas 

aniWeben administraciul saagentoebs.4 aSkaraa, rom samarTlis normas ar SeuZlia mo-
awesrigos sazogadoebrivi urTierTobebi mmarTvelobis sferoSi maTi mravalmxrivo-
bis da dinamikurobis gamo. Sesabamisad, mmarTvelobiTi urTierTobis sruli iuridi-
uli reglamentacia da saqmianobis mizani uzrunvelyofilia saxelmwifo mmarTvelo-
bis organoebis samarTalSemoqmedebiTi saqmianobiT.5 ramdenadac sakanonmdeblo xe-
lisuflebas Zala ar Seswevs, uzrunvelyos qveynis sazogadoebrivi cxovrebis yvela 
sakiTxis normatiuli mowesrigeba, normaSemoqmedeba moiTxovs samuSaos gayofas saka-
nonmdeblo da aRmasrulebel xelisuflebas Soris.6 parlamentis mier mTavrobisaT-
vis sakanonmdeblo uflebamosilebis delegirebis aucilebloba ganpirobebulia par-
lamentis samuSao drois dazogvis saWiroebiT.7 kanonSi yvela teqnikuri detalis mo-
wesrigeba fizikurad SeuZlebelia...  magaliTad, parlaments fasebis gansazRvra rom 
evalebodes, maSin rodesac fasebis regulirebaa saWiro, fasebis regulireba saer-
Tod SeuZlebeli gaxdeboda.8 Sesabamisad, arc erTi parlamentisaTvis ar aris mosa-
xerxebeli Tavad SeimuSaos mTeli detaluri kanonmdebloba.9 aqedan gamomdinare, 
parlamenti sakanonmdeblo uflebamosilebas gadascems aRmasrulebel xelisufle-
bas, romelic  iyenebs  specialur codnas da kompetencias10 administraciul normaTa 
SesamuSaveblad. delegirebuli kanonSemoqmedebis saxelmwifoebriv-samarTlebrivi 
azri swored isaa, rom kanonis moTxovnaTa dacviT regulirebis amocanebis Sesrule-
baSi CarTul iqnes aRmasrulebeli xelisuflebis specialuri SesaZleblobani da misi 
specializebuli profesiuli codna.11 maSasadame, delegirebuli samarTalSemoqmede-

                                                            
3  Punder H., Democratic Legitimation of Delegated Legislation-A Comparative View on the American, 

British and German Law, Cambridge Journals, “International Comparative Law Quarterly”, Vol. 58(2), 
2009, 353-378. 

4  Asimov M.R., Administrative Law, The BarBri Group, Chicago, 2002, 2-3. 
5  Каплунов А.И., Административное право (обшая часть): учебное пособие, авторский коллектив, под 

обшей редакциией Салникова В.П., тема 13, Санкт-Петербург, 2000, 134. 
6  turava p., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tb., 2010, 83.  
7   Bailey S.H., Cases, Materials and Commentary on Administrative Law, 4th ed., Sweet and Maxwell, London, 

2005, 206. 
8  Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, Tb., 2003, 203.  
9   Seerden Rene J.G.H., Administrative Law of the European Union, its Member States and the United States - 

A Comparative Analysis, 2nd ed.,  Intersentia, Antwerpen-Oxford, 2007, 233.  
10   Рихтер И., Шуперт Г.Ф., Судебная практика по админиистративному праву, М., 2000, 141. 
11  kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli saproceso 

samarTlis saxelmZRvanelo, Tb., 2008, 271.  
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ba aris specifikuri miznisTvis miniWebuli uflebamosileba,12 romelic mimarTulia 
ekonomikurobis da efeqturobis miRwevis, aseve sajaro saqmianobis gaumjobesebisaken.13  

delegirebuli uflebamosileba gamoxatulebas poulobs kanonqvemdebare admi-
nistraciul normaSemoqmedebaSi,14 anu aRmasrulebel gadawyvetilebaSi,15 romelic 
sxva araferia Tu ara samTavrobo saagentoebis samarTalSemoqmedeba 16 da kanonis da-
zusteba.17  igi, rogorc amerikis SeerTebul StatebSi, ise saqarTveloSi, miCneulia 
xelisuflebis danawilebis principis aucilebel saWiroebad18 da biurokratiuli ga-
dawyvetilebis miRebis konkretul formad.19 amerikis SeerTebul StatebSi `normaSe-
moqmedeba aris erTaderTi yvelaze ufro mniSvnelovani funqcia, romelsac samTav-
robo saagentoebi asruleben~.20 isini normaSemoqmedebis gamoyenebiT statutiT dad-
genili uxeSi da ararsebuli normebidan gadadian dasabuTebul da gansazRvrul nor-
mebze,21 samarTlebrivad SemboWav moTxovnebze, romlebic sazogadoebam, saagentoeb-
ma da sasamarTlom unda gamoiyenos.22 administraciuli normaSemoqmedebis aseTive 
ganmartebas iZleva saqarTvelos zogadi administraciuli kodeqsi (SemdgomSi — 
szak). szak-is mixedviT, normatiuli administraciul-samarTlebrivi aqti aris ufle-
bamosili administraciuli organos mier sakanonmdeblo aqtis safuZvelze gamocemu-
li samarTlebrivi aqti, romelic Seicavs misi mudmivi an droebiTi da mravaljeradi 
gamoyenebis qcevis zogad wess.23  maSasadame, amerikeli da qarTveli kanonmdeblisaT-
vis normaSemoqmedeba, rogorc erT-erTi mTavari gamogoneba,24 sakanonmdeblo proce-

                                                            
12  McHarg A., What is Delegated legislation? Journal “Public Law”, issue AUTUM, 2006, 557.  
13  Langhauser D.P., Executive Regulations and Agency Interpretations: Binding Law or More Guidance? 

Development in Federal Judicial Review, “Journal of College and University Law”, Vol. 29, 2002,  6.  
14  ufro dawvrilebiT normatiuli aqti, rogorc kanonqvemdebare administraciuli nor-

maSemoqmedeba ix. Козлов Ю.М., Овсянко Д.М., Попов Л.Л., Административное право, М., 2002, 256.  
15  frangi politologi maqs geneli gamoyofda administraciul aqtebs sajaro samar-

Tlis sxva wyaroebisgan da uwodebda maT aRmasrulebel gadawyvetilebebs, dawvri-
lebiT ix. Тихомиров Ю.А., Административное право и процесс: полный курс, М., 2001, 107.  

16  Furlong S.R., Kerwin M.C., Interest Group Participation in Rule Making: A Decade of Change, Economics 
of Administrative Law, edited by Rose-Ackerman S., An Elgar Reference Collection, Chentelham, UK, 
Northhampton, MA, USA, 2007, 318. 

17  administraciuli normaSemoqmedeba ganmartebulia, rogorc aRmasrulebeli xeli-
suflebis mier dadgenilebis SemuSaveba kanonis dasazusteblad. dawvrilebiT ix. Аэ-
дама А., Ломан Э., Паррэст Н., Пилвинг И., Вэне Э., Руководство по административному произ-
водству, Тарту, 2005, 560. 

18  Wade, W., Forsyth, C., Administrative Law, Chapter 22, 9th ed., Oxford University Press, New York, 2004, 857. 
19  Black, J., Rules and Regulations, Oxford University Press, New York, 1997, 213. 
20  Warren K.F., Administrative Law in the Political System, 4th ed., Westview Press, Colorado, 2004, 213. 
21  Davis, K.C., Discretionary Justice: A Preliminary Inquiry, Louisiana State University Press, Baton Rouge, 

1969, 219. 
22  Koch C.H.Jr., Jordan W.S. III., Murphy R.W., Administrative Law, Cases and Materials, 5th ed., Mathew 

Bender and Company, San-Fransisco, 2006, 183.  
23   szak, 1999 wlis 25 ivnisi, me-2 muxlis `e~ qvepunqti.  
24   Cooper J.P., Public Law and Public Administration, 4th ed., Wadsworth Publishing, 2006, 180. 
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sis administraciuli ekvivalentia, 25 romelic samarTlebrivi normebis SemuSavebaSi26  
da sakanonmdeblo saqmianobis dasrulebaSi27 gamoixateba.  

erTi mxriv normaSemoqmedeba Seufasebelia, Tu gaviTvaliswinebT imas, rom aR-
masrulebeli xelisuflebis organoebi kompetenturebi arian, miiRon gadawyvetile-
ba sazogadoebrivi cxovrebis ama Tu im sferosTan dakavSirebiT. meore mxriv, aRmas-
ruleblebisaTvis, romlebic uSualod ar arian arCeulebi xalxis mier, ganuzomeli 
uflebamosilebis miniWeba problematuri sakiTxia,28 amitom praqtikaSi dgeba dele-
girebuli uflebamosilebis legitimaciis problema, romlis gadaWris sxvadasxva gza 
arsebobs.29 amerikeli da qarTveli kanonmdeblebi sakiTxis gadawyvetis xalxze orien-
tirebul midgomas emxrobian. isini administraciuli normaSemoqmedebis legitimaci-
isaTvis xalxis monawileobis formalur da araformalur procedurebs mimarTaven, 
romlebsac dawvrilebiT qvemoT ganvixilavT. 

 
3. xalxi rogorc administraciul-samarTlebrivi normebis Semoqmedi 

 
dRes, rodesac asea gavrcelebuli sakanonmdeblo uflebamosilebis delegireba 

aRmasrulebeli xelisuflebisaTvis, gansakuTrebiT mniSvnelovania misi legitima-
cia. rogorc pol greigi aRniSnavs, normaSemoqmedebisadmi absoluturi ndoba ar ar-
sebobs, radgan mTavrobis racionalurobaze saubari yovelTvis warmoSobs kiTxvas. 
mTavrobis aqtebi xSirad politikuri dapirispirebis Sedegia da, aqedan gamomdinare, 
aucileblad saWiroeben demokratiul legitimacias. 30 gza, romlis gamoyenebiTac Se-
iZleba ganxorcieldes normaSemoqmedebis realizacia ise, rom misi Sedegi ar movides 
winaaRmdegobaSi demokratiuli mmarTvelobis principTan, aris  normaSemoqmedebaSi 
im pirebis uSualod CarTva, romlebic dainteresebuli arian sakiTxis gadawyvetiT.31 

                                                            
25  Hall D.E., Administrative Law Bureaucracy in a Democracy, 2nd ed., Prentice Hall, Upper Saddle River, 

New Jersey, 2003, 110.  
26  ufro dawvrilebiT ix. Бровко Н.В., Смоленский М.Б., Соколова Ю.А., Административное право, 

М., 2003, 127. 
27  rogorc profesori kervini acxadebs, normaSemoqmedeba aris yvelaze mniSvnelovani 

gamogoneba, rac federalurma saagentoebma SeiZleba gamoiyenon kongresis samuSao 
produqtis warmoCenis, ganmartebis da daxvewisaTvis. dawvrilebiT ix. Croley S., Making 
Rules: An Introduction, How Government Agencies Write Law and Make Policy by Cornelius M. Kerwin, 
“Michigan Law Review”, Vol. 93, 1995, 1512. 

28  Balla S.J., Between Commenting and Negotiation: The Contours of Public Participation in Agency 
Rulemaking, “I/S: A Journal of Law and Policy for the Information Society”, Vol.1, 2004/2005, 60. 

29  magaliTad, zogierT saxelmwifoSi normaSemoqmedebis legitimaciis gza aris sapar-
lamento kontrolis ganxorcieleba aRmasrulebeli xelisuflebis saqmianobaze. uf-
ro dawvrilebiT Punder H., Democratic Legitimation of Delegated Legislation-A Comparative View on 
the American, British and German Law, Cambridge Journals, “International Comparative Law Quarterly”, 
Vol. 58(2), 2009, 353-378. 

30  Balla S.J., Between Commenting and Negotiation: The Contours of Public Participation in Agency 
Rulemaking, “I/S: A Journal of Law and Policy for the Information Society”, Vol.1, 2004/2005, 353-378. 

31  Balla S.J., Between Commenting and Negotiation: The Contours of Public Participation in Agency 
Rulemaking, “I/S: A Journal of Law and Policy for the Information Society”, Vol. 1, 2004/2005, 60. 
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Tumca SesaZlebelia administraciuli normaSemoqmedebis legitimaciis wyaro iyos 
ara xalxi, aramed xalxis mier arCeuli warmomadgenlebi.32 aseT SemTxvevaSi maT unda 
hqondeT aRmasrulebel xelisuflebaze kontrolis mniSvnelovani samarTlebrivi me-
qanizmi,33 magram zedmeti gadatvirTulobis gamo xalxis mier arCeuli warmomadgen-
lebi moklebuli arian SesaZleblobas, zedamxedveloba gauwion maT mier daniSnul 
Tanamdebobis pirebs.34 aqedan gamomdinare, aucilebeli xdeba xalxis pirdapiri mona-
wileoba normaSemoqmedebaSi, rogorc saarCevno procesis Canacvleba, romelic Tavis 
mxriv uzrunvelyofs kanonmdeblobis konstituciur legitimacias35 da moqalaqeebs 
aZlevs SesaZleblobas, ganaxorcielon demokratiuli TviTmmarTveloba.36 Sesabami-
sad, Tanamedrove saxelmwifoebma unda gaafarToon normaSemoqmedebaSi xalxis mona-
wileobis farglebi,37 radgan moqalaqeebze orientirebuli procedurebi uzrunvel-
yofen normaSemoqmedebaSi CarTuli pirebis mosazrebebisa da Sexedulebebis gaTva-
liswinebas.38  xalxs surs samarTliani administraciuli gadawyvetilebebi.39 aqedan 
gamomdinare, mmarTvelebma unda gaaTanabron yvela dainteresebuli mxare normaSe-
moqmedebis procesSi da SeimuSaon iseTi teqnika, romelic yvelaze ufro ukeT warmo-
aCens xalxis interess.40 saqarTveloSi da amerikis SeerTebul StatebSi aseTi teqni-
kaa rogorc araformaluri cnobis gamoqveynebis da mosazrebebis wardgenis normaSe-
moqmedeba,  ise formaluri normaSemoqmedeba (iTvaliswinebs formalur procedu-
rebs, rogoricaa: sajaro ganxilvebi da mtkicebulebebis wardgena). 

 
3.1. cnobis gamoqveynebis da mosazrebebis wardgenis normaSemoqmedeba 

 
amerikuli administraciuli samarTlis mixedviT, cnobis gamoqveynebis da mosaz-

rebebis wardgenis normaSemoqmedeba aris mniSvnelovani instituti, romlis dros sa-
agento valdebulia, uzrunvelyos dainteresebuli mxareebis monawileoba normaSe-

                                                            
32  Punder H., Democratic Legitimation of Delegated Legislation-A comparative View on the American, British 

and German Law, Cambridge Journals, “International Comparative Law Quarterly”, Vol. 58(2), 2009, 353-
378. 

33   Richardson H.S., Democratic Autonomy, Public Reasoning About the Ends of Policy, Oxford University 
Press, New York, 2002, 4.  

34   Coglianese C., The Internet and Citizen Participation in Rulemaking, “A Journal of Law and Policy for the 
International Society”, Vol.1, 2004/2005, 36.  

35   Furlong S.R., Kerwin M.C., Interest Group Participation in Rule Making: A Decade of Change, Economics 
of Administrative Law, edited by Rose-Ackerman S., An Elgar Reference Collection, Chentelham, UK, 
Northhampton, MA, USA, 2007, 318. 

36   Noveck B.S., The Electronic Revolution in Rulemaking, “Emory Law Journal”, Vol. 53, 2004, Spring, 460.  
37  Rose-Ackerman S., Regulation and Public Law in Comparaive Perspective, Vol.14, 

<http://www.law.utoronto.ca/documents/conferences2/Trebilcock09_Rose-Ackerman.pdf> 
38   Aman A.C. Jr., Politics, Policy and Outsourcing in the United States: The Role of Administrative Law, 

Administrative Law in a Changing State, Essays in Honour of Mark Aronson, edited by Pearson L., Harlow 
C., Taggart M., Hart Publishing, Oxford and Portland, Oregon, 2008,  220. 

39   Shapiro M., Who Guards the Guardians? Judicial Control of Administration, the University Georgia Press, 
Athens and London, 1988, 34. 

40   Warren K.F., Administrative Law in the Political System, 4th ed., Westview Press, Colorado, 2004,  234. 
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moqmedebaSi maTTvis werilobiTi dokumentebis wardgenis uflebamosilebis miniWe-
biT.41 maSasadame, araformaluri normaSemoqmedeba, cnobili aseve, rogorc cnobis ga-
moqveynebisa da mosazrebebis wardgenis normaSemoqmedeba, iTvaliswinebs saagentos 
mxridan aqtis proeqtis gamoqveynebas federalur reestrSi da dainteresebuli pire-
bisaTvis normaSemoqmedebasTan dakavSirebiT mosazrebebis wardgenis SesaZleblobis 
miniWebas.42 qarTveli kanonmdebeli amerikeli kanonmdeblis msgavsad arCevans  cnobis 
gamoqveynebis da mosazrebebis wardgenis normaSemoqmedebaze aCerebs. gansxvaveba 
isaa, rom  szak-iT mxolod kolegiuri administraciuli organoa valdebuli, norma-
tiuli administraciulsamarTlebrivi aqtis gamocemisas gamoiyenos cnobis gamoq-
veynebisa da mosazrebebis wardgenis procedura.43 Sesabamisad, statiaSi kolegiuri 
administraciuli organos normaSemoqmedebas ganvixilavT, radgan swored kolegiu-
ri administraciuli organos normaSemoqmedebis dros gamoiyeneba amerikuli demok-
ratiis qvakuTxedad44 wodebuli cnobis gamoqveynebis da mosazrebebis wardgenis pro-
cedura.  

amerikis SeerTebuli Statebis administraciuli proceduris aqtis45 (SemdgomSi 
administraciuli proceduris aqti) mixedviT, administraciuli normaSemoqmedeba 
iwyeba saagentos mier administraciuli normaSemoqmedebis Sesaxeb cnobis gamoqvey-
nebiT, romelsac Sesabamisi gamoxmaureba mohyveba xalxis mxridan.46 administraciuli 
proceduris aqti47 adgens, rom cnoba normaSemoqmedebis Sesaxeb gamoqveynebul unda 
iqnes federalur reestrSi da unda Seicavdes informacias normaSemoqmedebis drois 
da adgilis, normaSemoqmedebis procedurebis da im organos Sesaxeb, romelic norma-
Semoqmedebis iniciatoria. cnoba aseve unda Seicavdes SeTavazebuli proeqtis Sina-
arss an kidev im sakiTxebis aRwerilobas, romlebsac moicavs SeTavazebuli proeqti. 
amasTan, dainteresebuli pirebi unda flobdnen srulyofil informacias im sakanon-

                                                            
41   Longley D., Rhoda J., Administrative Justice: Central Issues in UK and European Administrative Law, 

Cavendish Publishing Limited, London, 1999, 237-238. 
42   Kolber M., Rulemaking without Rules: An Empirical Study of Direct Final Rulemaking, “Albany Law 

Riview”, 72, 2009, 85. 
43   szak misi amoqmedebidan (2000 wlis 1 ianvari) moyolebuli `normatiuli aqtebis Sesa-

xeb~ axali kanonis miRebamde,  calke Tavad gamoyofda administraciul warmoebas nor-
matiuli administraciulsamarTlebrivi aqtis gamocemasTan dakavSirebiT, romliTac 
iTvaliswinebda yvela saxis normatiuli administraciulsamarTlebrivi aqtis gamo-
cemisas cnobis gamoqveynebis da mosazrebebis wardgenis aucileblobas. 2009 wlis 22 
oqtombers amoqmedda `normatiuli aqtebis Sesaxeb~ axali kanoni, romlis 1-li muxlis 
me-3 punqtiT dadginda, rom szak-iT normatiuli administraciulsamarTlebrivi aqtis 
gamocemisaTvis gaTvaliswinebuli administraciuli warmoeba gamoiyeneba mxolod 
kolegiuri administraciuli organos mier gamocemuli normatiuli aqtebis mimarT, 
xolo sxva administraciuli organosa da Tanamdebobis piris mier gamocemuli nor-
matiuli aqtebis miRebis (gamocema) sakiTxebs awesrigebs ,,normatiuli aqtebis Sesaxeb~ 
saqarTvelos organuli kanoni.  

44  Croley S., Making Rules: An Introduction, How Government Agencies Write Law and Make Policy by 
Kerwin C.M., “Michigan Law Review”, Vol. 93, 1995, 1525. 

45   Administrative Procedure Act (APA), §553.  
46   iqve, 1519. 
47   Administrative Procedure Act (APA), §553(b). 
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mdeblo normis Sesaxeb, romlis safuZvelze saagento gamoscems regulacias.48 admi-
nistraciuli normaSemoqmedebis dawyebis analogiuri wesi gamoiyeneba saqarTveloSi 
kolegiuri administraciuli organos mier normatiuli administraciulsamarTleb-
rivi aqtis gamocemisas. kerZod, szak-is mixedviT, aucilebelia  normatiuli adminis-
traciulsamarTlebrivi aqtis proeqtis gamoqveyneba49 kolegiuri administraciuli 
organos beWdviT organoSi, xolo Tu administraciul organos ar gaaCnia oficialu-
ri beWdviTi organo, normatiuli administraciulsamarTlebrivi aqti unda gamoqvey-
ndes beWdviT organoSi, romelic vrceldeba administraciuli organos mTel samoq-
medo teritoriaze da gamoicema kviraSi erTxel mainc, an gamocxaddes sajarod,50 rac 
gulisxmobs aqtis administraciul organoSi yvelasaTvis xelmisawvdom adgilze gan-
Tavsebas.51 garda amisa, dasaSvebia normatiuli administraciulsamarTlebrivi aqtis 
proeqti oficialur beWdviT organoSi gamoqveynebis nacvlad daidos kolegiuri ad-
ministraciuli organos vebgverdze.52 amasTan, szak normatiuli administraciulsa-
marTlebrivi aqtis proeqtis gamoqveynebasTan erTad avaldebulebs kolegiur admi-
nistraciul organos, gamoaqveynos cnoba normatiuli administraciulsamarTlebri-
vi aqtis gamocemasTan dakavSirebiT administraciuli warmoebis dawyebis Sesaxeb.53 
administraciuli warmoebis Taobaze cnobis gamoqveyneba aucilebelia im pirebis in-
formirebisaTvis, romlebic dainteresebuli arian normaSemoqmedebis SedegiT. Sesa-
bamisad, administraciuli organo cnobaSi miuTiTebs im kolegiuri administraciuli 
organos dasaxelebas, romelSic mimdinareobs warmoeba, normatiuli administraci-
ulsamarTlebrivi aqtis miRebis vadas, kolegiuri administraciuli organos misa-

                                                            
48  amas gansakuTrebuli mniSvneloba aqvs, rasac adasturebs Global Van Lines, Inc. v. ICC, 714 

F.2d 1290 (5th Cir.1983) saqme, romelTan dakavSirebiT saolqo sasamarTlom StatTaSoriso 
savaWro komisiis mier gamocemuli regulaciis gauqmebis gadawyvetileba miiRo. 
regulaciis gauqmebis safuZveli gaxda dainteresebuli pirebisaTvis regulaciis 
proeqtTan dakavSirebiT peticiis wardgenis SesaZleblobis SezRudva. saolqo sasa-
marTloSi komisiam ganacxada, rom satransporto  momsaxurebaze SezRudvebi Secvala 
Sesabamisi normatiuli aqtiT,  romlis gamocemis uflebamosileba gamomdinareobda 
StatTaSoriso savaWro aqtis debulebebidan. Tumca, normaSemoqmedebis Sesaxeb gamo-
qveynebul cnobaSi komisias aRniSnul samarTlebriv safuZvelze miTiTeba ar gau-
keTebia. sabolood saolqo sasamarTlom gaauqma komisiis mier miRebuli gadaw-
yvetileba da daadgina, rom komisiis mier sakanonmdeblo safuZvlis miuTiTeblobam 
dainteresebul pirebs waarTva mosazrebis wardgenis SesaZlebloba. ix.  Aman A.C. Jr., 
Mayton W.T., Administrative Law, Hornbook Series, West Publishing, St. Paul, Minn., 1998, 51-52. 

49  magaliTad, szak-is 1062  muxlis 1-li punqti miuTiTebs, rom normatiuli administra-
ciulsamarTlebrivi aqtis proeqtis gamoqveynebisaTvis gamoyenebuli unda iqnes amave 
kodeqsis 55-e da 56-e muxlebiT gaTvaliswinebuli wesebi. 

50  rogorc es gaTvaliswinebulia szak-is  56-e muxlis 1-li da me-2 punqtebiT.  
51  ix. szak-is 57-e muxli.  
52  normatiuli administraciulsamarTlebrivi aqtis proeqtis gamoqveynebis msgavsi 

procedura siaxlea qarTul administraciul kanonmdeblobaSi da aSkarad wingadad-
gmuli nabijia, Tu gaviTvaliswinebT imas, rom dRes aravisTvis aris ucxo 
administraciul normaSemoqmedebaSi dainteresebul pirTa eleqtronuli 
mmarTvelobis gamoyenebiT monawileoba. Tumca aRniSnuli sakiTxi, misi moculobisa 
da sirTulis gamo, calke ganxilvis sagania da winamdebare statiaSi mas ar SevexebiT.  

53    ix. szak-is 1062-e muxlis me-2 punqti. 
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marTs, romelSic SesaZlebelia mosazrebebis wardgena, da mosazrebebis wardgenis va-
das.54  garda amisa, Tu normatiuli administraciulsamarTlebrivi aqtis proeqti di-
di moculobisaa da kolegiur administraciul organos ar gaaCnia sakuTari vebgver-
di, kolegiuri administraciuli organo uflebamosilia, gamoaqveynos mxolod cnoba 
normatiuli administraciulsamarTlebrivi aqtis miRebasTan dakavSirebuli admi-
nistraciuli warmoebis Sesaxeb. aseT SemTxvevaSi cnobaSi aRiniSneba normatiul admi-
nistraciulsamarTlebrivi aqtis dasaxeleba da mokle Sinaarsi.55 zemoT moyvanili 
msjeloba adasturebs, rom amerikeli da qarTveli kanonmdeblebi gansakuTrebul yu-
radRebas uTmoben administraciul normaSemoqmedebaSi xalxis monawileobis ara-
formalur formas. isini administraciuli procedurebis momwesrigebeli specialu-
ri aqtebiT56 pirdapir ayalibeben cnobis gamoqveynebis da mosazrebebis wardgenis 
procedurebs, magram ramdenad efeqturia es procedurebi da ramdenad uzrunvel-
yofs administraciul normaSemoqmedebaSi dainteresebuli pirebis monawileobas,57 
amaze qvemoT visaubrebT.  

 
3.2. formaluri normaSemoqmedeba 

 
jer kidev me-20 saukuneSi arsebobda Sexeduleba, rom sajaro ganxilvebi, saTaT-

biro komitetebi da konsultaciis sxva formebi mniSvnelovan rols asrulebda nor-
maSemoqmedebis procesSi.58 rogorc wesi, pirebi ufro metad cdiloben Seasrulon 
norma, romelic konsensusis Sedegia im molaparakebaSi, sadac isini mxared gamodiod-
nen.59 Sesabamisad, msoflioSi sxvadasxva formaluri procedura gamoiyeneba adminis-
traciul normaSemoqmedebaSi xalxis uSualo monawileobis uzrunvelsayofad. mecni-
erTa nawilis azriT, mmarTvelobis organos da dainteresebul pirebs Soris molapa-
rakebebis warmoeba da TanamSromlobaze dafuZnebuli60 urTierToba saukeTeso pro-

                                                            
54  ix. szak-is 1062-e muxlis me-3 punqti. 

55  ix. szak-is 1062-e muxlis me-4 punqti. 
56  msoflio Tanabrad iyofa im saxelmwifoebad, romlebsac aqvT zogadi proceduruli 

kodeqsi da im saxelmwifoebad, romlebic proceduruli sakiTxebis gadawyvetas, gansa-
kuTrebiT politikis SemuSavebis sferoSi, utoveben `mSobeli~ statutiT dadgenil 
normebs. ix. Galligan D.J., Langan R. II, Nicandrou C.S., Administrative Justice in the New European 
Democracies, cases Studies of Administrative Law and Process in Bulgaria, Estonia, Hungary, Poland and 
Ukraine,  COLPI, University of Oxford, 1998, 343.     

57  Harrington C.B., Carter L.H., Administrative Law and Politics: Cases and Comments, 4th ed., A division of 
Sage Washington D.C., 2009, 242. 

58  Balla S.J., Between Commenting and Negotiation: The Contours of Public Participation in Agency 
Rulemaking, “I/S: A Journal of Law and Policy for the Information Society”, Vol. 1, 2004/2005, 66-67. 

59  Freeman J., Colloborative Governance in the Administrative State, “UCLA Law Riview”, Vol. 45, 1997, 
23-24.  

60  TanamSromlobaze damyarebuli mmarTveloba aris erT-erTi gza, rom gaumjobesdes 
saagentos iseTi iniciativebis xarisxi, aRsruleba da legitimuroba, rogoricaa: ad-
ministraciuli normaSemoqmedeba. dawvrilebiT ix.  Zabawa B.J., Making the Health Insurance 
Flexibility and Accountability (HIFA) Waiver Work Through Colloborative Governance, “Annals of Health 
Law”, Vol.12, 2003, 378. 
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ceduraa administraciul normaSemoqmedebaSi xalxis monawileobis gasaumjobeseb-
lad. molaparakebis normaSemoqmedebis procesSi mxareebi erToblivad ikvleven ro-
gorc  maT saerTo interesebs, ise gansxvavebul Sexedulebebs  da TanamSromloben 
teqnikuri informaciis Segrovebisa da analizis kuTxiT, ayalibeben mosazrebebs da 
kamaToben am mosazrebebTan dakavSirebiT gansxvavebuli prioritetebis Sesabamisad.61 
 molaparakebis normaSemoqmedebis zemoT moyvanili upiratesobebis miuxedavad, gan-
sxvavebuli Sexeduleba aqvT mecnierebs, romlebic miiCneven, rom sajaro ganxilva 
aris erTaderTi modeli, romelic yvelaze ufro axlos dgas xalxis mier ganxorcie-
lebul mmarTvelobasTan da gadawyvetilebis miRebis procesTan. maTi azriT, yvela 
sxva models wminda sakonsultacio xasiaTi aqvs.62 niSandoblovia, rom formaluri 
normaSemoqmedebis erTmaneTisgan gansxvavebul formebs icnobs amerikuli da qarTu-
li administraciuli samarTali. amerikis SeerTebul StatebSi farTod gamoiyeneba 
administraciul normaSemoqmedebaSi xalxis Cabmis iseTi procedura, rogoricaa mo-
laparakeba saagentos warmomadgenlebs da dainteresebul pirebs Soris. igi aris ad-
ministraciuli proceduris aqtiT63 dadgenili normaSemoqmedebis damateba, rome-
lic uzrunvelyofs molaparakebebis gamarTvas normaSemoqmedebis Sesaxeb cnobis ga-
moqveynebamde.64 tipuri molaparakebiTi regulirebis dros kerZo dainteresebuli 
pirebi administraciul saagentosTan aTanxmeben SesaTavazebeli normis Sinaarss, ro-
melsac Semdgom saagento gamoscems tradiciuli cnobis gamoqveynebis da mosazrebe-
bis wardgenis procedurisaTvis.65 molaparakebis normaSemoqmedebis zemoT moyvanili 
modeli amerikis SeerTebul StatebSi SemoRebul iqna administraciuli normaSemoq-
medebis formis da Sinaarsis gasaumjobeseblad.66 administraciul normaSemoqmedeba-
Si molaparakebebis gamoyenebis momxreebi miiCnevdnen, rom xSirad dainteresebul 
pirTa CarTva adreul normaSemoqmedebaSi gacilebiT ufro didi efeqtis momtani iq-
neboda, vidre Semdgomi monawileoba ukve urTierTdapirispirebis procesSi.67 Sesaba-
misad, maT arCevani xalxis monawileobis molaparakebiT meqanizmze SeaCeres. aRsaniS-
navia, rom msgavsi saxis molaparakebis models qarTuli administraciuli samarTali 
ar icnobs, Tumca administraciul normaSemoqmedebaSi xalxis monawileobis zepir 
mosmenaze dafuZnebuli procedura, romelic aSkarad formalur xasiaTs atarebs, 
qarTveli kanonmdeblisaTvis ucxo ar aris. amis sailustraciod SegviZlia moviyva-
noT szak-Si Camoyalibebuli debuleba administraciul normaSemoqmedebaSi forma-

                                                            
61  Susskind L., McMahon G., The Theory and Practice of Negotiated Rulemaking, “Yale Journal on Re-

gulation”, Vol. 3, 1985, 137. 
62  Abels G., Organizer, Observer and Participation, different pTA models? “Science, Technology and In-

novation Studies”, Vol. 5, 2009, 25. 
63  Administrative Procedure Act (APA), §553 
64  Lubbers J.S., Approaches to Regulatory Reform in the United States: A Response to the Remarks of 

Professors Levin and Freeman, “Washington University Law Quarterly”, Vol. 83, 2005, 1898.  
65  Rossi J., Bargaining in the Shadow of Administrative Procedure: the Public Interest in Rulemaking 

Settlement, “Duke Law Journal”, Vol. 41, 2001, 1021.  
66  Esposito D.H., Ulbrich K.W., Negotiated Rulemaking in Environmental Law, “Rhode Island Bar Journal”, 

Vol. 46, 1998, April, 5. 
67  Fine J.D., Owen D., Tecnocracy and Democracy: Conflicts Between Models and Participation in 

Environmental Law and Planning, “Hastings Law Journal”, Vol. 56, No 5, 2005, 918-919.  
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luri procedurebis gamoyenebis Sesaxeb. kerZod, szak-is 103-e muxlis 1¹ punqtSi mo-

cemulia, rom Tu kanoniT sxva ram ar aris dadgenili, kolegiuri administraciuli 
organos mier normatiuli administraciulsamarTlebrivi aqtis miRebisas gamoiyene-
ba  sajaro administraciuli warmoebisaTvis dadgenili wesebi. sajaro administraci-
ul warmoebaze miTiTebiT, romelic zepir mosmenas iTvaliswinebs,68 aSkaraa, rom szak 
dainteresebul mxareebs aniWebs SesaZleblobas, uSualod miiRon monawileoba norma-
tiuli administraciulsamarTlebrivi aqtis gamocemasTan dakavSirebiT mimdinare 
administraciul warmoebaSi. maSasadame, kolegiuri administraciuli organos mier 
normatiuli administraciulsamarTlebrivi aqtis gamocemisas aRniSnulma organom 
dainteresebuli mxareebi administraciul normaSemoqmedebaSi unda Caabas, Tu kano-
niT sxva ram ar aris gaTvaliswinebuli.69 zemoT Tqmuli cxadyofs, rom rogorc ameri-
kis SeerTebul StatebSi, ise saqarTveloSi gamoiyeneba formaluri procedurebi ad-
ministraciul normaSemoqmedebaSi xalxis monawileobis uzrunvelsayofad, im gan-
sxvavebiT, rom amerikis SeerTebul StatebSi moqmedi molaparakebis normaSemoqmede-
ba tradiciuli  cnobis gamoqveynebis da mosazrebebis wardgenis normaSemoqmedebiT 
gaTvaliswinebuli cnobis gamoqveynebis proceduramde gamoiyeneba, isic yovelTvis 
ara.70  saqarTvelos kanonmdebloba  ki, rogorc zemoT aRvniSneT, ar icnobs molapara-
kebiT normaSemoqmedebas. szak-iT gaTvaliswinebulia mxolod  zepiri mosmena,  rome-
lic Cveulebriv gamoiyeneba kolegiuri administraciuli organos mier normatiuli 
administraciulsamarTlebrivi aqtis gamocemisas, Tu kanoniT sxva ram ar aris gaTva-
liswinebuli. zemoT Tqmuli cxadyofs, rom, amerikuli samarTlisgan gansxvavebiT,71 

                                                            
68  szak-is 120-e muxli adgens: `sajaro administraciuli warmoebisas unda gaimarTos 

zepiri mosmena, romlis drosac gamoiyeneba am kodeqsis 110-e-112-e muxlebis debu-
lebebi~. 

69  103-e muxlis 1¹ punqtSi miTiTebulia, rom sajaro administraciuli warmoeba unda 
iqnes gamoyenebuli normatiuli aqtis gamocemisas, raTa uzrunvelyofil iqnes sa-
zogadoebis monawileoba. normatiuli aqti pirTa ganusazRvreli wrisTvisaa gankuT-
vnili. SesaZlebelia sazogadoebis bevr wevrze potenciurad gavrceldes am norma-
tiuli aqtis moqmedeba da, aqedan gamomdinare, sazogadoebas sruli ufleba aqvs, iyos 
informirebuli normatiuli aqtis gamocemis mimdinareobis Sesaxeb da monawileoba 
miiRos masSi. amave dros kanoniT SesaZloa dadgenil iqnes normatiuli aqtis gamo-
cemis sxva procedurac. ix. adeiSvili z., vinteri g., qitoSvili d., saqarTvelos zogadi 
administraciuli kodeqsis komentari, Tb., 2002, 371. 

70  molaparakebis normaSemoqmedebis aqti CamoTvlis sxvadasxva aucilebel moTxovnas, 
romelic dacul unda iqnes molaparakebis warmoebisaTvis da mxolod am faqtorebis 
gaTvaliswinebiT irCevs saagento, ramdenad  mizanSewonilia gamoiyenos molaparakeba 
normaSemoqmedebis damxmare saSualebad. Aman A.C. Jr., Mayton W.T., Administrative Law, 
Hornbook Series, West Publishing, St. Paul, Minn., 1998, 51. 

71  amerikis SeerTebuli Statebis administraciuli proceduris aqti normatiuli aq-
tebis miRebas uzrunvelyofs formaluri da araformaluri warmoebis saSualebiT. 
warmoebisam or saxes Soris gansxvaveba aris is, rom oficialuri warmoebis procedura 
moiTxovs saqmis sajaro, zepir mosmenas im dros, roca araformaluri warmoebis pro-
ceduris dros zepiri mosmenis Catarebis sakiTxi kompetenturi organoebis diskre-
ciuli uflebaa. formaluri warmoeba gamoiyeneba mxolod kanonmdeblobiT gaTvalis-
winebul SemTxvevebSi. yvela sxva SemTxvevaSi gamoiyeneba araformaluri warmoeba. ix. 
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qarTuli administraciuli samarTali pirdapir szak-iT72 aRiarebs normaSemoqmede-

baSi xalxis monawileobis formaluri procedurebis gamoyenebas.  

 

4. formaluri Tu araformaluri procedurebi? 
 

zemoT warmodgenili Sedarebis Semdeg saintereso iqneba imis dadgena, adminis-
traciul normaSemoqmedebaSi xalxis monawileobis uzrunvelsayofad romeli proce-

duraa (formaluri Tu araformaluri) ufro efeqtiani. amerikul samarTlebriv li-

teraturaSi gamoTqmuli mosazrebebis Tanaxmad, cnobis gamoqveynebis da mosazrebe-

bis wardgenis dros dainteresebuli pirebis mier codnis gamovlenis da masalasTan 

daSvebis SesaZlebloba srulad aris gaTvaliswinebuli.73 mniSvnelovani sakiTxia saa-
gentos mxridan ganxilvis samarTlianad warmoebis uzrunvelyofa. cnobis gamoqvey-

nebis da mosazrebebis wardgenis procedura iZleva SesaZleblobas, rom mxareebma wa-

radginon TavianTi Sexedulebebi, magram ar uzrunvelyofs am Sexedulebebis saagen-

tos mxridan gaTvaliswinebis garantias.74 magaliTad administraciuli proceduris 
aqti75 ar gansazRvravs, ra igulisxmeba terminSi `mosazrebebis gaTvaliswineba~. pire-

bi, romlebzec uSualo zegavlenas axdens saagentos saqmianobis Sedegi, miuTiTeben, 

rom `gaTvaliswineba~ saagentoebis umetesi nawilisaTvis niSnavs mosazrebaze misi 

wardgenis dRis TariRis da beWdis dasmas da SemdgomSi mis moTavsebas Sesabamisi masa-
lebisTvis gankuTvnil oTaxSi. sruliad naTelia, rom saagento ar aris absoluturad 

SeboWili mosazrebebiT saboloo normis Camoyalibebis dros.  mas SeuZlia mimarTos 

sakuTar eqspertizas normis SemuSavebisas im SemTxvevaSic ki, roca mosazrebebis gaT-

valiswinebiT sapirispiro Sedegs miiRebs.76 amerikeli kanonmdeblis msgavsad, qarTve-

                                                                                                                                                                                          
adeiSvili z., vinteri g., qitoSvili d., saqarTvelos zogadi administraciuli kodeq-
sis komentari, Tb., 2002, 369. 

72  zogierT saxelmwifoSi (magaliTad, did britaneTSi, germaniaSi, saberZneTSi) xalxis 
monawileoba administraciul normaSemoqmedebaSi mowesrigebulia ara zogadi kodeq-
siT an specialuri aqtiT (rogorc es amerikis SeerTebul StatebSi da saqarTveloSia), 
aramed im konkretuli sakanonmdeblo aqtiT, romlis aRsrulebas emsaxureba adminis-
traciuli normaSemoqmedeba. es imas niSnavs, rom Tavad im  sakanonmdeblo aqtSi aris 
mocemuli miTiTeba xalxis monawileobis Tu romeli konkretuli forma (cnobis ga-
moqveyneba da mosazrebis wardgena, molaparakebis warmoeba an sajaro mosmena da mtki-
cebulebis gamokvleva) unda iqnes gamoyenebuli administraciuli normaSemoqme-
debisas. gansxvavebuli wesi moqmedebs amerikis SeerTebul StatebSi, sadac araforma-
luri normaSemoqmedeba Cveulebriv gamoiyeneba, xolo formalur normaSemoqmedebas 
saagentoebi (sajaro mosmena da mtkicebulebebis gamokvleva) mimarTaven mxolod 
maSin, roca statuti avalebs. Heinzerling L., Tushnet M.V., the Regulatory and Administrative State, 
Materials, Cases, Comments, Oxford University Press, New York, 2006, 425.       

73  Galligan D.J., Due Process and Fair Procedures, a Study of Administrative Procedures, Clarendon Press, 
University of Oxford, New York, 1996, 497-498. 

74  iqve, 498.  
75  Administrative Procedure Act (APA), $553(c). 
76  Fox W.F.Jr., Understanding Administrative Law, 4th ed., Mathew Bender and Company, Lexis Publishing, 

Danvers, 2000, 169. 
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li kanonmdebeli ar awesebs kolegiuri administraciuli organos mier mosazrebebis 

gaTvaliswinebis aucileblobas. szak-is mixedviT, yvela pirs aqvs ufleba, waradgi-

nos sakuTari mosazreba normatiuli administraciulsamarTlebrivi aqtis proeq-

tTan dakavSirebiT. wardgenili mosazrebebi ganxilul unda iqnes kolegiuri adminis-
traciuli organos mier. mosazrebebze pasuxis gacema savaldebulo ar aris.77 admi-

nistrativistebis nawilis azriT, msgavsi midgoma azrs ukargavs cnobis gamoqveynebis 

da mosazrebebis wardgenis normaSemoqmedebas. Sesabamisad, administraciuli samar-

Tlis mecnierebs Soris dominirebs Sexeduleba administraciuli normaSemoqmedebis 
dros sasamarTlo mosmenebis msgavsi formaluri procedurebis gamoyenebis Sesaxeb.78 

mecnierebi miiCneven, rom sakiTxebis sajaro ganxilva da gadawyveta gacilebiT ufro 

efeqtiani iqneba. sajaro mosmenis SemoRebis SemTxvevaSi xalxi Seecdeba, uSualod sa-

jaro mosmenis dros waradginos mtkicebulebebi da gaabaTilos sxva pirebis mier miwo-
debuli mosazrebebi. ufro meti, mkvlevarTa nawili ar sjerdeba mxolod formaluri 

procedurebis SemoRebas administraciul normaSemoqmedebaSi da miuTiTebs, rom admi-

nistraciuli normaSemoqmedebis Sesaxeb cnobis gamoqveynebamde saagentoebma unda mi-

marTon sakiTxis damuSavebis winare amomwurav procedurebs da analizs.79  
ramdenad uzrunvelyofen zemoT moyvanili formaluri da winare procedurebi 

cnobis gamoqveynebis da mosazrebebis wardgenis normaSemoqmedebis Sevseba-gaumjo-

besebas da Sesabamisad xalxis monawileobis rolis gazrdas administraciul normaSe-

moqmedebaSi? mecnierebi, romlebic emxrobian formaluri procedurebis gamoyene-

bas, miuTiTeben, rom sajaro ganxilva da mosmenebi saagentos aZlevs SesaZleblobas, 

moipovos mniSvnelovani praqtikuli informacia, romlis miReba sxvagvarad SeuZle-

belia da rac sabolood aumjobesebs saagentos politikas.80 garda amisa, molaparake-

bis Sedegad SeiZleba Semcirdes miRebuli regulaciis sasamarTloSi gasaCivrebis ra-

odenoba, radgan im pirebis umravlesoba, romlebzec gavlenas axdens normaSemoqme-

debis Sedegi, da romlebic ivaraudeba, rom gaasaCivreben gadawyvetilebas, faqtob-

rivad, monawileobs normis SemuSavebaSi.81 molaparakebis procesi aseve amcirebs ga-

dawyvetilebis aRsrulebis xarjebs.82 Sesabamisad, molaparakeba, romelic moiTxovs 

damatebiT dros da axangrZlivebs normaSemoqmedebas, umetes SemTxvevaSi miiCneva sa-

                                                            
77   szak-is  1064  muxlis 1-li da me-2 punqtebi.  
78  Galligan D.J., Due Process and Fair Procedures, a Study of Administrative Procedures, Clarendon Press, 

University of Oxford, New York, 1996, 498.  
79  Stern S., Cognitive Consistency: Theory Maintanance and Administrative Rulemaking, “University of 

Pitsburg Law Review”, Vol. 63, 2002, 598. 
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marTlian procedurad im sargeblis misaRebad, rac aRniSnuli procesis Sedegia.83 

Tumca, administraciul normaSemoqmedebaSi molaparakebis da sxva formaluri pro-

cedurebis danergvis mowinaaRmdegeebi acxadeben, rom  mTavrobis gadawyvetileba ar 

SeiZleba emyarebodes konsensuss, radgan sazogadoebis, xalxis, politikis saukeTeso 

interesebis gadawyveta aris mTavrobis funqcia da valdebuleba.84 Sesabamisad, aRniSnu-

li debulebis ugulebelyofa winaaRmdegobaSi modis `xalxis interesebTan~.85 garda ami-

sa, kritikosebis azriT, sakiTxis sajaro ganxilva da gadawyveta moiTxovs moqalaqeebs 

Soris konsensusis dones, rac, Cveulebriv, ar arsebobs Tanamedrove Sereul sazogadoe-

baSi.86 amasTan, maTi SexedulebiT, formaluri `sasamarTlos magvari~ procedurebi uad-

giloa normaSemoqmedebaSi... isini Seqmnilia savsebiT gansxvavebuli procedurebisaTvis 

da SeiZleba gamoiwvios administraciuli procesis virtualuri paralizeba.87  

 zemoT warmodgenili gansxvavebuli mosazrebebis fonze, SeiZleba iTqvas, rom 

arc cnobis gamoqveynebis da mosazrebebis wardgenis normaSemoqmedeba da arc sxva ne-

bismieri formaluri procedura ar aris panacea88  da ar SeiZleba gamoyenebul iqnes 

yvela SemTxvevaSi. moqalaqeebisaTvis, Tanamdebobis pirebisa da praqtikosebisaTvis 
ZiriTadi gamowvevaa, daadginon konkretul normaSemoqmedebasTan dakavSirebiT xal-

xis monawileobis romeli forma iqneba ufro efeqtiani da xelsayreli. 

 
5. daskvna 

 
kvlevis Sedegad gamoikveTa, rom qarTveli kanonmdebeli administraciuli nor-

maSemoqmedebis legitimaciis aucilebel winapirobad miiCnevs xalxis uSualo monawi-
leobas aRniSnul procesSi. igi savsebiT samarTlianad amkvidrebs formalur da ara-
formalur procedurebs administraciul normaSemoqmedebaSi xalxis monawileobis 
uzrunvelsayofad. cnobis gamoqveynebis da mosazrebebis wardgenis procedurasTan 
erTad sainteresoa aseve zepiri mosmenis gamarTvis daweseba, romelic administraci-
ul normaSemoqmedebaSi xalxis monawileobis erTgvari hibridia. Tumca, sasurveli 
                                                            
83  Selmi D.P., the Promise and Limits of Negotiated Rulemaking: Evaluating Negotiation of a Regional Air 

Quality Rule, “Environmental Law”, Vol. 35, 2005, 460.  
84   Harter P.J., A Plumber Responds to The Philosophers: A Comment on Professor Menkel-Meadow’s Essay 

on Deliberative Democracy, “Nevada Law Journal”, Vol. 5, 2004-2005, 384. 
85   Goldfien J., Negotiated Rulemaking and the Public Interest, “Journal of American Arbitration”, Vol. 5, 

2006, 88-92.  
86   Hunold C., Corporatism, Pluralism, and Democracy: Toward a Deliberative Theory of Bureaucratic 

Accountability, “An International Journal of Policy and Administration”, Vol. 14, No. 2, 2001, 153. 
87   United States v. Florida East Coast Railway Co., 410 U.S. 224 (1973) saqmis Semdeg sasamarTloebi 

moiTxoven saagentoebisagan, rom formalur normaSemoqmedebas mimarTon Semdeg Sem-
TxvevebSi: 1. konkretuli statuti naTlad moiTxovs formalur normaSemoqmedebas; 2. 
zepiri ganxilva da mtkicebulebebis Semowmeba savaldebuloa statutidan gamom-
dinare. dawvrilebiT ix. Warren K.F., Administrative Law in the Political System, 4th ed., Westview 
Press, Colorado, 2004, 220. 

88   McKinney M., Negotiated Rulemaking: Involving Citizens in Public Decisions, “Montana Law Riview”, 
1999, 537-538.   
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iqneba, Tu sakanonmdeblo doneze mowesrigdeba cnobis gamoqveynebis Sedegad miRebu-
li mosazrebebis gaTvaliswinebis wesi da normatiuli administraciulsamarTlebri-
vi aqtis werilobiT dasabuTebaSi89 mieTiTeba mosazrebebis uaryofis mizezi. garda 
amisa, mizanSewonili iqneba xalxis monawileobis sxvadasxva formaluri procedura 
(rogoricaa: molaparakebebi, zepiri mosmena da mtkicebulebebis gamokvleva), kodeq-
sis garda, damatebiT Tavad im sakanonmdeblo aqtiT ganisazRvros, romlis aRsasru-
leblad unda gamoices Sesabamisi normatiuli administraciulsamarTlebrivi aqti, 
radgan msgavsi formaluri proceduris danamatis saxiT im sakanonmdeblo aqtiT dad-
gena, romelic unda iqnes aRsrulebuli, gacilebiT ufro metad uzrunvelyofs xal-
xis realur monawileobas administraciul normaSemoqmedebaSi.  

 
 
 
 
 
 

                                                            
89   marTalia, szak-iT ar aris aucilebeli warmodgenil mosazrebebze werilobiTi pa-

suxis gacema, radgan winaaRmdegobriv SemTxvevebSi, SesaZloa warmodgenili iyos im-
denad bevri mosazreba, rom TiToeuli moqalaqisaTvis pasuxebis gacemam SeiZleba Sea-
ferxos normatiuli aqtis gamocemis procesi. miuxedavad amisa, organom unda moawyos 
mosazrebaTa Sida ganxilva da es dokumenturad daafiqsiros. ix. adeiSvili z., vinteri g., 
qitoSvili d., saqarTvelos zogadi administraciuli kodeqsis komentari, Tb., 2002, 378.  
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pozitiuri samarTlis moqmedebis farglebis 

anu mowesrigebuli adamianisa da  

mimtevebeli saxelmwifos  Sesaxeb 

 
(esei) 

 
I 

 
samarTlis moqmedebis farglebis usazRvrod gafarToeba iseve saSiSia, rogorc 

misi moqmedebis uzomod Seviwroeba. arc samarTlis uqonloba varga da arc yvelaf-
ris `gasamarTleba~. roca adgili aqvs samarTlis naklebobas, Sesabamisad, urTierTo-
banic mouwesrigebelia. uwesrigo samoqalaqo cxovreba Sobs uwesrigo adamians. uwes-
rigo adamiani ki Tavisuflebadakarguli adamiania. misi neba ar aris samarTlebrivi 
dacvis obieqti. es neba, pirdapiri gagebiT, arcaa neba. igi bunebrivi Tavnebobis ga-
movlinebaa. Tavnebobis safuZveli ki samarTlis uqonlobaa. Tavisufali neba iqaa, 
sadac samarTalia. nebis Tavnebobis pirobebSi ki Tavad pirovnul unarianobazea da-
mokidebuli am nebis warmateba. rogorc neba, ise am nebis dacvis meqanizmi pirovnebis 
xelSia. aseT viTarebaSi saxelmwifo funqciurad ucxovdeba, eTiSeba samoqalaqo 
cxovrebas, rogorc Zalauflebis subieqti, rasac Sedegad mosdevs anarqia. samar-
Tlis naklebobis dros ar arsebobs samarTlisadmi sandooba. adamiani Tavis Tavs av-
lens iseTi bunebrivi TavisuflebiT, rac misTvis Tavisuflebis SezRudvaa. Tavisuf-
leba iq ki araa, sadac adamianebis nebaTa dapirispirebaa, aramed iqaa, sadac maT 
Soris mSvidoba da solidarobaa. naklebi samarTali aucileblad warmoSobs am 
problemas. sxva socialurma normebma SeuZlebelia Seasrulon is funqcia, rasac as-
rulebs samarTali. SeuZlebelia maT daikavon is adgili, sadac mxolod sakanonmdeb-
lo neba unda batonobdes.    

axla rac Seexeba mometebuli samarTlis Sesaxeb. es iseTi sinamdvilea, roca 
yvelgan da yvelaferSi batonobs samarTali. misi Sedegia mowesrigebuli, samarTleb-
rivi wesrigiT gansazRvruli samoqalaqo cxovreba. igi SeiZleba imdenad daSordes 
bunebrivi wesrigiT ganpirobebul cxovrebas, rom absoluturad Seicvalos Tavad 
cxovrebis arsi. adamiani eqceva samarTliT dadgenili cxovrebis SuagulSi da am 
cxovrebis wesebs asrulebs avtomaturad. aq cxovreba imdenad Secvlilia, rom Tavad 
samarTali xdeba nebis subieqti da adamianebs aiZulebs, moiqcnen am nebis Sesabamisad. 
adamianTa `Tavisufali nebac~ esaa. adamiani aseT pirobebSi emsgavseba manqanas da, 
teqnokratiuli samarTlis meSveobiT, am sazogadoebis erT-erTi WanWiki xdeba. igi, 
rogorc saaTis calkeuli meqanizmi, isea CarTuli sazogadoebrivi cxovrebis fer-

                                                            
∗  iuridiul mecnierebaTa doqtori, Tsu-is iuridiuli fakultetis sruli profesori.  
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xulSi, rom misma erTma cdomilebam SeiZleba mTeli urTierToba gaaCeros. rac ufro 
maRalia mowesrigebis es forma, miT ufro iSleba zRvari sazogadoebriv kanonebsa da 
teqnikur kanonebs Soris da adamiani Caplinis gmirs emsgavseba. amgvar mowesrigebas 
mosdevs mniSvnelovani warmatebebi, vinaidan yvelaferi gawerilia da adamianebi yve-
lafers zustad asruleben. ibadeba kiTxva, aris ki am wesrigis pirobebSi adamiani misi 
subieqti? ara mgonia, adamiani am wesrigis elementia. Tavad wesrigia sikeTe. amito-
mac, adamiani aRar aris Tavisufali nebis subieqti. misTvis wesrigi bunebriv auci-
leblobad ki ar aRiqmeba, aramed Tavsmoxveul Rirebulebad. igi saqmes akeTebs imi-
tom, rom asea saWiro, ase moiTxovs samarTlis neba. 

amitomac vamtkiceb, rom mometebuli samarTlis pirobebSi adamiani ar aris Tavi-
sufali. aseTi samarTali uaryofaa individualuri cxovrebisa da igi mTlianad mor-
gebulia sazogadoebrivi cxovrebis interesebze. kerZo interesi STanTqmulia sazo-
gadoebriviT. adamianebi cxovroben sazogadoebriviT ganpirobebuli kerZo cxovre-
biT da ara piriqiT — kerZoTi ganpirobebuli sazogadoebrivi cxovrebiT. aseTi wes-
rigi amaxinjebs adamianis adamianurobas da mas aqcevs samoqalaqo cxovrebis tyved, 
cvlis mis xasiaTs da saxis gamometyvelebasac. bunebrivia, aq Znelia msjeloba mis Ta-
visuflebaze. aseT pirobebSi samarTali Tavad qmnis adamianTa yofierebas da aiZu-
lebs maT am yofierebiT icxovron  da cnobierebac  Sesabamisi iqonion. aseTi samarTa-
li ver SenarCundeba didxans da adamiani aucileblad gaeqceva mas. sakmarisia igi aR-
moCndes sxva garemoSi, rom Seecdeba moiSoros mometebuli samarTlis tvirTi da da-
ubrundes Tavis bunebriv yofierebas. samarTlis mometebuli diqtatura, momete-
buli samarTlebrivi wesrigi, uwesrigobis Taviseburi gamovlinebaa.  

maS raa saWiro imisaTvis, rom adamiani Tavisufali iyos da samarTlebrivi wesri-
gis pirobebSi cxovrobdes? pirvel rigSi saWiroa sworad moixazos samarTlebrivi 
mowesrigebis sivrce. ar unda davuSvaT samarTlis intervencia cxovrebis im sfe-
roSi, sadac adamiani Tavs avlens ara rogorc samarTlis subieqti, aramed ro-
gorc tradiciulad moazrovne moraluri subieqti, sadac qcevaTa mravalferovne-
bas ar moaqvs sazogadoebisaTvis uaryofiTi Sedegebi. aq aRaraa saWiro samarTliT 
ganpirobebuli saerTo masStabis aucilebloba. garda amisa, arc iqaa saWiro saxel-
mwifos mxridan normatiuli Careva, sadac aseTi normativizmi bunebrivad arsebobs. 
umjobesia adamians hqondes valdebulebis Sesrulebis bunebrivi aucileblobis Seg-
rZneba, vidre saxelmwifo axsenebdes amas. mokled, samarTali cxovrebis saSualeba 
unda iyos da ara mizani. aseTi samarTlis diqtati dasaSvebia da aucilebelic. aseTi 
samarTlis pirobebSi adamianebs miecemaT SesaZlebloba, rac SeiZleba metad igrZnon 
Tavi adamianebad da samarTlis baton-patronebad. aseT pirobebSi, mowesrigebuli 
adamiani bunebrivi adamiania da moxsnilia misi gaucxoeba samarTalTan.  

samarTali ver icocxlebs, Tuki igi absoluturi, totaluri batonobis ideiT 
mova. es samarTlis fetiSizmi da TviTuaryofaa. samarTali, iseve rogorc yvela sxva  
fizikuri Tu goniTi faseuloba, aucileblad moiTxovs dapirispirebul garemoSi ar-
sebobas. samarTali, rogorc dadebiTi, pozitiuri faseuloba, aucileblad saWiro-
ebs negatiur, arapozitiur garemos. maSinac ki, roca samarTliT mowesrigdeba adami-
anTa cxovreba, unda darCes mowesrigebis sxva saSualebebi, romelTanac samarTals 
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eqneba mSvidobiani Tanaarseboba. esaa socialuri normebis moqmedebis sferoTa swori 
gansazRvra. amiT gamoiricxeba samarTlis monopolizmi da damyardeba mSvidobiani ba-
lansi aRniSnul normebs Soris. bevria SemTxveva, roca mTeli rigi urTierTobebidan 
gamodevnilia morali, rac qmnis arabunebrivi mowesrigebis safrTxes da urTierTo-
bis subieqtTa erTmaneTisagan gaucxoebas. nebismieri samarTlis pirobebSi rCeba 
iseTi sfero, romelic mTlianad adamianTa Tavnebobis samyaroa da aucilebelia 
Tavisufali nebis subieqtisa da, Sesabamisad, samarTlis arsebobisaTvis. arc aq 
unda Caerios saxelmwifo, igi aucileblobiTaa ganpirobebuli.  

mokled, zRvargadasuli mowesrigebis saSiSroeba isaa, rom mas mosdevs, jer er-
Ti, arabunebrivi, adamianisgan gaucxoebuli qcevebis iZuleba da, meorec, adamianis 
iseTi qcevebis marTva, rac ukeTesad imarTeba normatiuli Carevis gareSe. gaucxoe-
buli qcevis iZuleba individualuri Tavisuflebis darRveva da bunebis sawina-
aRmdego moqmedebaa. mas ar mosdevs dadebiTi efeqti. nebismieri mowesrigeba ise un-
da moewyos, rom aman xeli Seuwyos adamianis im pozitiuri, bunebrivi qcevebis ganvi-
Tarebas, riTac igi rac SeiZleba metad gamoavlens Tavs, rogorc Tavisufali nebis 
subieqti. amas mohyveba qcevis waxaliseba da ara misgan gaucxoeba. qcevaSi unda vlin-
debodes samarTlis gonivruli da bunebrivi subieqti. aseTi mowesrigeba ar warmo-
Sobs adamianTa konfliqts normatiuli garemosadmi. piriqiT, adamianebi advilad 
darwmundebian imaSi, rom mxolod aseT realobaSi SeiZleba maTi mSvidobiani da Tavi-
sufali Tanaarseboba. samarTali adamianebis TvalSi gardauval aucileblobad war-
moCindeba da mas Seiyvareben. da piriqiT, gaucxoebuli, xelovnurad mogonili, arabu-
nebrivi qcevebis legalizaciis SemTxvevaSi, adamianebi da samarTali gaucxovdebian 
da rac meti iZuleba iqneba gamoyenebuli am qcevebis dasamkvidreblad, miT ufro ga-
moCndeba maTi arabunebrioba da gaucxoeba. es ar iqneba samarTali.  

gustav radbuxis formulidan Tu amovalT, mometebuli samarTali kanonismieri 
umarTlobis farglebSi gadadis. masSi moWarbebulia iZulebiTi da arabunebrivi ele-
mentebi. aseTi samarTlis mizania mowesrigebuli adamianis Seqmna, romelic saaTis me-
qanizmiviT iqneba awyobili. esaa, yvela SemTxvevaSi, iseTi adamianis aRzrda, sadac 
naklebi iqneba impulsuri, aracnobieri qcevebi. aq saxezea bunebrivi garemos tota-
luri boWva da, Sesabamisad, adamianebis gaucxoeba sakuTari yofierebisagan.  

amdenad, saWiroa, arc meti da arc naklebi samarTali, mxolod imdeni, ramde-
nic adamianTa cxovrebis praqtikuli gonierebiTaa ganpirobebuli.   

    
II 

 
ra aris imisaTvis aucilebeli, rom adamiani bednieri iyos? samarTlebrivi fun-

damentalizmis mixedviT, adamiani bednieria kanoniT mowesrigebul samyaroSi. Znelia 
am debulebaSi eWvi Segeparos, Tumca, rogorc ukve visaubreT, TavisTavad wesrigi ki 
araa faseulobaa, aramed gonivruli wesrigi. mometebuli wesrigi iseve boWavs ada-
mians, rogorc uzomod moWerili artaxebi akvanSi mwoliare bavSvs. gonivruli wesri-
gi ki, rogorc iTqva, saSualebaa da ara mizani. aseTi saSualeba aucilebelicaa bedni-
erebisaTvis da mas adamianebi advilad eCvevian. samwuxarod, adamianebi aragonivrul, 
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mometebul wesrigsac eCvevian da mas miiCneven sikeTedac da gardauval borotebadac. 
aseTi adamiani yalbi adamiania da misi Rimiliani, esTetikurad lamazi gamometyvele-
ba da kulturuli sityva-pasuxi erTob arabunebrivia. sakmarisia maRaziis gamyidve-
li, restornis mosamsaxure, TavianTi samsaxuris kars daSordnen, rom maSinve gauqre-
baT xelovnuri samarTlebrivi niRabi da Seecdebian, TavianTi namdvili saxe daibru-
non. e.i. gamodis, rom samarTlebrivi iZuleba arc ise `sasiamovno~ iZuleba yofila. 
cxadia, ver moviTxovT, rom adamianebi yvela garemoSi erTnairad iqceodnen, magram 
yvelaze racionaluri samarTali mainc is iqneba, sadac samarTlis neba adamianis fsi-
qologiuri nebiT iqneba gajerebuli. kanonmdebeli samarTals ise unda ganicdides, 
rogorc nebismieri momakvdavi adamiani.  es ki miiRweva maSin, roca kanonmdeblis neba 
da calkeuli adamianis neba daemTxveva erTmaneTs. aq ukve dgas samarTlebrivi kul-
turis sakiTxi. samarTlebrivi kulturac gonivruli samarTlis nayofia. Tu sa-
marTali ar aris praqtikulad gonivruli, ver Camoyalibdeba misi Sesatyvisi 
kultura da maT Soris gaucxoeba iqneba. amdenad, gonivruli mowesrigeba swori 
kulturis safuZvelia. Tavad samarTali unda iyos kulturuli Rirebuleba, rom Sev-
ZloT adekvaturi bunebrivi qcevebis Camoyalibeba. amdenad, samarTali mxolod erTi 
aucilebeli faqtoria adamianTa bednierebisa.  

aqve gaCndeba kiTxva, rogor gavigoT samarTali, Cven gareT arsebuli faseuloba 
Tu CvenSi arsebuli cocxali sikeTe? mokled, samarTali aucileblad TviTon unda 
pasuxobdes kiTxvebze — ki an ara da Tu mec xelmewifeba, egzistencialurad mivudgebi 
am sakiTxs. mimaCnia, rom samarTali unda gavigoT iseT sikeTed, romelsac calkeul 
SemTxvevebSi SeuZlia sakuTari Tavis `uaryofac~. es uaryofa ar unda warmovidginoT 
urezultato TviTlikvidaciad. amuaryofas isev samarTali mosdevs Sedegad, oRond 
arapozitiuri da ara sayovelTao. es aris konkretuli viTarebis Sesatyvisi egzis-
tencialuri samarTali. nebismier SemTxvevaSi uaryofas gonivruli gamarTleba unda 
hqondes da ar unda gaCndes samarTlebrivi usafrTxoebisa da wesrigisadmi safrTxe. 
praqtikulad, gonivruli uaryofiT daiZleva samarTlebrivi pedantizmi. marTalia 
kanonmdebelma gamoTqmebi `ar SeiZleba~ da `SeiZleba~ zogadi moqmedebisaTvis Seqmna, 
gamoricxa misgan gadaxvevebi, magram vinaidan zogadi gamomdinareobs konkretulidan 
da ar SeiZleba iyos yvela SemTxvevis Sedegi, Tundac imitom, rom konkretuli Sem-
Txvevebi cvalebadia da yovelTvis srulad ver aisaxeba zogad debulebebSi, es gare-
moeba aucileblad gasaTvaliswinebelia samosamarTleo samarTlis dros. ar gamov-
ricxav aRniSnulis mixedviT  subieqtebis moqmedebas calkeul SemTxvevebSi. mTava-
ria, rom yvela SemTxvevaSi Cven davrCeT praqtikuli gonierebiT gamarTlebuli sa-
marTlis sivrceSi. maSasadame, gamodis, rom samarTalsac unda SevxedoT rogorc 
cocxal organizms, romelic Tavad aris qcevis imitirebuli subieqti. Zveli qarTu-
li samarTlis ZeglebSi xSirad gamoiyeneboda gamoTqma — `samarTals ase surs~, magram 
samarTali ar aris marto kanonmdeblis normatiuli nebis survili, advili SesaZle-
belia, rom samarTals sxvagvaradac surdes da es survili iyos yvelaze gamarTlebu-
li calkeul specifikur SemTxvevebSi. aq ukve samarTlis namdvili survilis amocno-
bis monopolisti sasamarTloa, aq ukve sasamarTlo normatiul survils xsnis namdvi-
li samarTlis surviliT. samarTlis sazogado survilSi Tavad kanonmdeblisa da sa-
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samarTlos garda veravin Caereva. me mxolod imas vamtkiceb, rom egzistencialuri 
gadaxrebis wyalobiT SesaZlebelia, am saerTo survilis arsebobis pirobebSi, konkre-
tuli SemTxvevisadmi gansxvavebuli midgoma, rac swored samarTlebrivi nebis gamo-
xatva da samarTlis qmedunarianobis aRiareba iqneba.   

 
III 

 
rogorc platoni ambobda, saxelmwifo adamianis organizmiviT unda moewyos 

da bevri ramiT adamians unda Camohgavdes. rac ufro metia es msgavseba, miT ufro 
adamianuria saxelmwifo. mainc riT unda Camohgavdes adamians saxelmwifo? SeiZleba 
aq vigulisxmoT qristianuli Semwynarebloba? albaT swori viqnebiT, Tu vityviT, 
rom, iseve rogorc  calkeuli adamiani, saxelmwifoc mimtevebeli da Semwynarebe-
li unda iyos. gamodis, rom saxelmwifosac unda swamdes bibliuri imperativebi da, 
maSasadame, RmerTi. ase Tu ar iqneba, saxelmwifo ver daemsgavseba adamians da, amde-
nad, masTan dapirispirebuli iqneba. rogor gavigoT, saxelmwifos mimteveblobac ise-
Tia, rogoric calkeuli adamianisa? aq ukve zRvaria gasavlebi. saxelmwifos mimte-
veblobis sazomia sazogado interesebi, maSin roca calkeuli adamianis mimteveblo-
bas zRvari ara aqvs. danaSaulis msxverplma SeiZleba mZime danaSauli apatios damnaSa-
ves, magram saxelmwifo uflebamosilia es gaakeTos mxolod sazogado usafrTxoebis 
mxedvelobaSi miRebiT. calkeuli adamianis mimtevebloba wesrigs ar emorCileba, 
maSin roca saxelmwifo SeboWilia am wesrigiT. Sesabamisad, mimteveblobis xarisxi 
damokidebulia imaze, Tu rogor esmis saxelmwifos es wesrigi. demokratiul saxel-
mwifoSi wesrigi sikeTea da saxelmwifos mimteveblobac adekvaturia am sikeTis Rir-
sebis SenarCunebisa. roca saxelmwifo araTanazomierad moqmedebs, igi mimteveblobis 
Tvisebas kargavs. maSasadame, saxelmwifos Semwynarebloba yovelTvis gonivruli, au-
cilebeli da samarTliani unda iyos. saxelmwifos nebismieri nabiji, romelic ar ga-
momdinareobs aucileblobidan, iqneba usafuZvlo da uSedego. amiT saxelmwifo rac 
SeiZleba metad daSordeba calkeul adamians. Tanamedrove evropuli samarTali sa-
xelmwifosagan swored rom aucilebeli da gonivruli, miznis Sesaferisi nabijebis 
gadadgmas moiTxovs.  

 
IV 

 
mimtevebloba da SurisZieba gamoricxaven erTmaneTs. mimteveblobis Sedegi mSvi-

dobaa, vinaidan igi sikeTis propagandaa. SurisZiebas Sedegad mosdevs `omi~, vinaidan 
igi sikeTisgangaucxoebaa. rogorc erTi, ise meore iaraRia adamianis xelSi borote-
bis winaaRmdeg. erTi spobs borotebas saerTod, meore ki SeiZleba gaxdes axali boro-
tebis wyaro. aseT Tvisebas iZens mimtevebloba da SurisZieba adamianTa xelSi. gansxva-
vebulia maTi mdgomareoba saxelmwifos xelSi. saxelmwifo, rogorc iTqva, ver imoq-
medebs wminda mimteveblobiT. maSin igi eklesias daemsgavseba, eklesias, romelic Ta-
vad hgavs saxelmwifos Tavis mrevlTan mimarTebiT.  
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saxelmwifos mimtevebloba sanqciaTa moqmedebis sazomia. ras unda niSnavdes es? 
pirvel rigSi imas, rom saxelmwifom sworad gansazRvros adamianis mier Cadenili qme-
debisaTvis sanqciis SemoReba. iqneb sulac ar aris saWiro sanqcia da misi SemoRebiT 
saxelmwifo boWavs adamianis Tavisuflebas? Tavisuflebad ki ar SeiZleba gavigoT 
mxolod pozitiur qmedebaze agebuli sikeTe. aris adamianTa mxridan iseTi gadaxveve-
bi, romlebic ganuyofelia dadebiTi qmedebebisagan. saxelmwifom  sanqciis politi-
kiT moqmedebis asparezi unda Seuqmnas adamians da ara xel-fexi Seukras. saxelmwi-
fo, romelic kargad Caswvdeba adamianis am filosofias, aucileblad warmatebebi eq-
neba. ra Sedegi mohyveba am bunebrivi sinamdvilis gauTvaliswineblobas? is, rom yve-
la adamiani realuri samarTaldarRvevis winaSe aRmoCndeba, rac iqneba maTi nabijebis 
Tanamdevi movlena da isini pasuxs ageben imisaTvis, rom arian adamianebi da ara imi-
tom, rom arian cudi adamianebi. am pirobebSi myofi adamianebi mudam SiSisa da saf-
rTxis Semcvel garemoSi iqnebian. es aiZulebs maT pasiuri qmedebebisaken, riTac isini 
gamoeTiSebian samoqalaqo cxovrebis sivrces. saxelmwifos ki mudam momwyvdeuli 
eyoleba adamiani, imis miuxedavad, Tu rogoria misi cxovrebis wesi. saxelmwifos 
mxridan mimtevebloba iqneba is, rom igi adamians ar dasjis imis gamo, rom igi adamia-
nia. maSasadame, saxelmwifom angariSi unda gauwios imas, rom adamiani codvilia da 
aris codvebi, romlebsac igi zogjer maSinac Cadis, roca pozitiur qmedebebs 
axorcielebs.  

amasTan, aris meore kategoria adamianTa qmedebebisa, romlebic mkacrad imijnebian 
pozitiuri qmedebebisagan da kidec  upirispirdebian maT. aq ukve saxelmwifos mimte-
vebloba sxvagvarad vlindeba. es qmedebanic SeiZleba Tavis mxriv or jgufad daiyos. 
pirvelSi Sedis adamianTa iseTi qmedebani, romelTa marTlwinaaRmdegobis gacnobiere-
ba mxolod kanonis codnis prezumfcias emyareba. es prezumfcia saSualo adamianisadmi 
wayenebuli moTxovnaa. gasaTvaliswinebelia is, rom aRniSnuli prezumfciis safuZveli 
ar SeiZleba iyos erTnairi yvela marTlsawinaaRmdego qmedebisaTvis. aqac Segvxvdeba 
iseTi qmedebani, romelTa `dasjadobis~ codna ver daemyareba prezumfcias da sagange-
bo codna sWirdeba adamians, rom qmedebis misgan gaucxoeba SeniSnos.  

iq, sadac es codna oficialurad moiTxoveba, prezumfcia ki ar gvaqvs, aramed Ta-
vad codna. amitomac, arcodna ver iqneba sakuTari qmedebis gamarTlebis safuZveli. 
magaliTad, mZRoli ver imarTlebs Tavs imiT, rom man ar icoda moZraobis wesebi. sa-
dac prezumfcia faqtobrivad usafrTxoebis interesebs emyareba da adamianisgan mo-
iTxovs mometebul codnasa da specialur ganaTlebas, iq saxelmwifom sanqciis dawe-
sebisas angariSi unda gauwios Semdeg realobas: ,,unda mcodnoda~ niSnavs ki yovel-
Tvis imas, rom SemeZlo mcodnoda? ,,unda vicode is, rac SemiZlia vicode~, `rac ar Se-
miZlia vicode, is verc mecodineba~. iq, sadac qmedebis codna marto misi bunebidan ar 
gamomdinareobs, saxelmwifo valdebulia mometebulad TavSekavebuli iyos.  

rac Seexeba qmedebaTa meore jgufs, aq Tavad qmedebidan Cans misi codnis prezum-
fcia da mas ar sWirdeba damatebiTi codna. aq qmedebis boroti xasiaTi yvelam unda ico-
des da, Sesabamisad, yvelas SeuZlia icodes. ratom aris ase? imitom, rom Tavad qmedebaa 
imdenad gaucxoebuli da dapirispirebuli adamianis normalur yofierebasTan, rom misi 
Secnobac advilia. arasrulwlovansac ki aqvs imisi cnobiereba, rom adamianis mkvleloba 
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dauSvebelia da codvaa. bavSvmac ki icis, rom ar SeiZleba sxvisi nivTis qurdoba. rogor 
unda moiqces saxelmwifo am SemTxvevaSi? xmali iSiSvlos da Tavebi waagdebinos kanon-
damrRvevebs? saxelmwifo am SemTxvevaSic unda amovides iqidan, rom codvebisaTvis ada-
miani ise unda daisajos, rom ar miviRoT axali codva. aqac mimteveblobis TvaliT un-
da Sexedos saxelmwifom adamians da ar unda gabruvdes SurisZiebiT.   

 
V 

 
nebismieri sanqcia aucileblobiT unda iyos ganpirobebuli. sanqcia nebismier 

SemTxvevaSi bolo sityvaa ama Tu im miznis misaRwevad. Tuki saxelmwifos SeuZlia igi-
ve Sedegi miiRos ufro umtkivneulo gziT, man jer es gza unda mosinjos. samoqalaqo 
kodeqsebma es ase gamoxates: samarTlis mizania darRveuli valdebulebis gajansaRe-
ba — gacocxleba (Sesruleba) da ara dauyovnebliv sanqciis gamoyeneba. sanqcia maSin 
gamoiyeneba, roca mosinjulia keTilsindisieri brunvisaTvis Cveuli meTodebi, mag-
ram uSedegod. cxadia, nebismier sanqcias ase ver mivudgebiT. umarTlobis bunebazea 
damokidebuli, Tu rogor gamoviyenebT ama Tu im sanqcias.  

da mainc, ras vaRwevT sanqciiT? rac yvela sanqciisaTvisaa damaxasiaTebeli — esaa 
kerZo da saerTo prevencia. saxelmwifo pasuxismgeblobis dakisrebiT samarTaldam-
rRvevs afrTxilebs, rom momavalSiac daisjeba msgavsi qmedebis CadenisaTvis. es mis-
Tvis imisi Cvenebaa, rom pasuxismgebloba aucdenelia. am konkretuli piris dasjiT 
saxelmwifo imavdroulad yvelas afrTxilebs, rom Tavi Seikavon umarTlobisgan, To-
rem isinic iseve daisjebian, rogorc konkretuli samarTaldamrRvevi daisaja. amiT 
saxelmwifo adamianebs Seaxsenebs, rom mxolod gonivruli marTlwesrigis piro-
bebSia SesaZlebeli maTi mSvidobiani Tanacxovreba. amdenad, marTlwesrigi mSvi-
dobaa. oRond ara yvelanairi marTlwesrigi, aramed mxolod iseTi, romelic Tavisi 
TvisebiT sikeTes warmoadgens da, amgvarad, faseulobasac. mxolod aseT marTlwes-
rigs aqvs ufleba xeli miuwvdebodes sanqciaze. sanqciis es mizani ZvelTaganvea cno-
bili da mis  ganxorcielebas sxvadasxvagvarad aRwevdnen sxvadasxva droSi. magali-
Tad, mkvlels an moedanze mokveTdnen Tavs, an CamoaxrCobdnen, an kidev gzaze Camoki-
debdnen sxvebis dasaSineblad. es dro warsuls Cabarda, magram is, rom sanqciiT xdeba 
momavali safrTxeebis gauvnebelyofa, amas yvela droSi eqneba adgili. bunebrivia, ne-
bismieri damnaSave dasvams kiTxvas: me imitom msjiT, rom Cemi qmedebiT konkretuli 
ziani gamoviwvie, Tu imitom, rom sxvebma iswavlon Wkua Cemi dasjiT? nebismieri sa-
xelmwifo ase gascems pasuxs am kiTxvaze: rogorc erTisTvis, ise meoresTvis.  

gamodis, rom sanqciis gamoyenebis erT-erTi ZiriTadi motivacia subieqtis das-
jaa. diax, es asea da rogoradac ar unda Selamazdes am motivaciis safuZvlebi, dasjas 
ver avcdebiT. sadac umarTlobis SedegTa kompensacia SesaZlebelia dasjiT, aq TviT 
dasjis arsebobac saeWvo xdeba. magram roca SeuZlebelia kompensacia, vinaidan ar 
xdeba Sedegis reabilitacia, maSin sanqcia marTlac dasjis TvisebiT gvevlineba. ase-
Ti SemTxvevebi bevria da naklebad sarwmuno xdeba sanqciis humanitarul miznebze 
xazgasma. vin daijerebs imas, rom adamians Tavisuflebis aRkveTas ufardeben martoo-
den imisaTvis, rom misi aRzrda-gamosworeba moxdes. vin irwmunebs imas, rom sanqciaTa 
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daxarisxeba mxolod imis mixedviT xdeba, Tu ramdeni droa saWiro damnaSavis gamosas-
woreblad. ra Tqma unda, es momentebicaa motivaciis safuZveli, magram araa arsebiTi. 
nebismieri sanqcia dgindeba Cadenili qmedebis simZimis adekvaturad. Tanazomie-
reba, adekvaturoba, sxvas ras unda niSnavdes Tu ara ZvelTaganve cnobil ekvivalen-
tobas. amdenad, sakuTriv dasjac unda iyos sanqciis gamoyenebis erT-erTi mTavari sa-
fuZveli. raxan es asea, saxelmwifo aqac gonivrul mimteveblobas unda avlendes da 
SurisZiebis survilma ar unda Seipyros. mTavaria, damnaSavem codvebi moinanios da 
es xdebodes monaniebis  mtkice SegnebiT. e.i. damnaSavisaTvis tkivilis miyenebis 
gziT xdeba im miznis miRweva, rasac hqvia kerZo da sajaro prevencia. damnaSave, rome-
lic fizikuri da sulieri tanjvis `sakvebs~ miiRebs, amiT Cadenil codvasac moinani-
ebs da axali codvebis Cadenis madac daekargeba. rac Seexeba amis mayurebel sazoga-
doebas, maTi Tanamoqalaqis dasja yvela danarCenisaTvis muxruWis funqcias asru-
lebs umarTlobis mimarT. amdenad, damnaSave isjeba imisaTvis, rom man Caidina umar-
Tloba. rogorc kerZo, ise sajaro prevenciebi masTan dakavSirebuli movlenebia da 
sasjels igi TavisTavad aucileblad mohyveba. maSasadame, saxelmwifos pasuxi damna-
Savis kiTxvaze asec gamoiTqmeba: `me gsji imitom, rom codva Caidine da ara imitom, 
ucodveli gagxado~. aseTi xedvisas prevencia mometebulad veRar daamZimebs sas-
jels. ra Tqma unda, arc samagieros mizRvis idealizaciaa saWiro da arc prevenciis 
daviwyeba.  

 
VI 

 
ar sWirdeba Selamazeba im azrs, rom dazaralebuls SurisZieba amoZravebs. damna-

Savis dasjaSi xedavs igi uflebriv simSvides maSinac ki, roca misi aRdgena SeuZlebe-
lia. sasjeli misTvis moraluri kompensaciaa.  

is, rom damnaSavis dasjis ufleba mTlianad saxelmwifos xelSia, ar niSnavs daza-
ralebulTa interesebis uaryofasa da angariSis sivrcidan gaZevebas. dazaralebuli 
interesis subieqti rCeba mTeli procesis ganmavlobaSi. am interesis dakmayofilebis 
iaraRi saxelmwifos mxridan samarTliani ganaCenis gamotanaa. Tu es ar moxdeba, dam-
kvidrdeba marTlmsajulebisadmi undobloba. sasamarTlo, rogorc samoqalaqo wes-
rigis garanti, nihilizmis obieqti gaxdeba. Sedegad miviRebT imas, rom saxelmwifo 
gaucxovdeba adamianebisgan da fexs moikidebs TviTgasworebis patriarqaluri wesi. 
amitomac, samarTliani ganaCenebi samoqalaqo  mSvidobis garantiaa. saxelmwifos 
nebismieri gadawyvetileba, romelic am mSvidobas safrTxes Seuqmnis, miuRebelia. 
mSvidobas ki samarTlianobis aRdgena iwvevs. samarTlianoba ki sasjelis aucile-
beli Tvisebaa. amdenad, nebismier SemTxvevaSi damnaSavis interesi dazaralebulis in-
teresTan erTad unda ganvixiloT. mcdari iqneba is azri, rom danaSaulis Cadenis Sem-
deg gvaqvs mxolod damnaSavis interesi.  sasjeli dazaralebulis uflebriv sfero-
sac Seexeba. sasjels saxelmwifo ufardebs da am azriTaa misi ufleba. dazaralebu-
li, braldebulis msgavsad, uflebamosilia imaze, rom samarTliani sasjeli dad-
gindes. es ki saxelmwifos avaldebulebs.  
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saxelmwifo mimtevebelia, roca igi sanqciis SemoRebisas efuZneba humanur ide-
ebs. humanizmi kacTmoyvareobaa. saxelmwifos unda uyvardes nebismieri moqalaqe, ri-
si moqmedic ar unda iyos igi. damnaSavesac man kacTmoyvareobis grZnobiT unda Sexe-
dos da humanuri sasjeli unda Seufardos. xangrZlivi vadiT patimroba, Tuki igi ci-
viluri formiT xdeba, SeiZleba kidec aCvevdes adamians araadamianuri cxovrebis 
wess, iseve rogorc amas SeeCvia kunZulze ganmartovebuli robinzoni. sanqcia maSin 
iqneba efeqtiani, roca am kuTxiTac gonivruli iqneba. sanqciam Tavisuflebis inte-
resi ar unda Cauklas adamians. visTvisac Tavisufleba gaufasurebulia, is gaci-
lebiT saSiSi xdeba, vidre is, visac SerCenili aqvs misi wyurvili. amdenad, arc mo-
metebulad mkacri sanqciebia saWiro da Sesabamisad, arc mometebulad humanuri. sa-
xelmwifom zomiereba unda daicvas sanqciis gansazRvrisas.  

saxelmwifos nebas gamoxatavs sasamarTlo da sxva dawesebulebani. rogor unda 
moiqces sasamarTlo? igi unda moiqces iseve, rogorc saxelmwifo sanqciebis SemoRe-
bisas. e.i. sasamarTloc humanur poziciebze unda dadges. es ki imas niSnavs, rom sasa-
marTlom maqsimalurad unda gaiTvaliswinos damnaSavis mdgomareoba da rac SeiZleba 
humanuri sasjeli Seufardos mas. mosamarTle, romelic Tavidanve mkacr sasjeleb-
zea orientirebuli, ver gamodgeba mosamarTled. is ver acdeba usamarTlo ga-
dawyvetilebebs. am pirobebSi sasamarTlo veRar Seasrulebs marTlmsajulebis fun-
qcias da ara marto damnaSaves, aramed mTel sazogadoebas daapirispirebs saxelmwi-
fos. ar SeiZleba simkacre CaiTvalos obieqturobis niSnad.  

 
VII 

 
aris sanqciebi, romlebic ekonomikur efeqts iZlevian saxelmwifosaTvis. aseTia 

umeteswilad administraciuli sanqciebi. aseTi sanqciebis dawesebisas gansakuTre-
buli gonierebaa saWiro, raTa maqsimalurad iqnes daZleuli saxelmwifos cduneba, 
Semosavlis wyarod gaixados igi. sakmarisia saxelmwifom biujetis orientacia am san-
qciebze aagos, igi dakargavs sanqciis imanentur Tvisebas da gaxdeba Tavisi moqalaqe-
ebis uflebaTa darRvevis iaraRi. saxelmwifom am SemTxvevaSi ekvivalentobis, Tana-
zomierebis principiT unda ixelmZRvanelos. Tumca, ekvivalentobasa da Tanazomie-
rebas Soris gansxvavebacaa. ekvivalentoba sikeTis kompensaciis Tanawonadi for-
maa, maSin roca Tanazomiereba ara ubralod Tanawonadi, aramed yvelaze Sesaferi-
si formaa sanqciiT uzrunvelyofili miznisa. am TvalsazrisiT administraciuli 
sanqciebia yvelaze mniSvnelovani. roca sanqcia ambobs, rom administraciul SenobaSi 
sigaretis ganmeorebiT moweva isjeba, vTqvaT, xuTmagi odenobiT, ras unda emsaxure-
bodes amgvari sanqciebi, dasjas, prevencias? albaT arc erTs. xuTmagi da meti odeno-
bis sanqcia sulac araa umarTlobis adekvaturi. gaugebaria sigaretis meored mowe-
vam rogor SeiZleba pirovnebis qmedebis aseTi hipertransformacia gamoiwvios. san-
qcia, qmedebis iseT Sefasebas iZleva, romelic arsebiTad cvlis Tavad qmedebis bune-
bas, iseTi suraTi iqmneba, TiTqos ganmeorebis SemTxvevaSi administraciuli gadac-
doma ki ar Caudenia adamians, aramed `danaSauli~. Tu es keTdeba prevenciis mizniT, ma-
Sin ra saWiroa saamisod sanqciebis ase mometebulad gazrda? gana prevencias sanqciis 
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gonivruli zrda ar iwvevs? nebismieri prevencia Tavisuflebis farglebSi unda 
ganxorcieldes. ar SeiZleba ganmeorebiTma da damatebiTma sanqciebma safrTxe Seuq-
mnan am Tavisuflebas. amdenad, aseTi midgomiT saxelmwifo sinamdvileSi samarTaldar-
RvevaTa kvalifikacias cvlis. garda amisa, saxelmwifo valdebulia angariSs uwevdes im 
realobas, Tu pasuxismgeblobis ra tvirTis matarebeli  SeiZleba iyos sanqciis subieq-
ti. ra Tqma unda, es pasuxismgebloba moiazreba misi qonebrivi SesaZleblobebis far-
glebSi. roca sanqcia bevrad aRemateba pirovnebis qonebriv mdgomareobas, amas pirov-
nebis Tavisuflebis srul kraxamde mivyavarT, vinaidan xSirad igi iZulebulia yvela-
feri gayidos da didi vali aiRos, raTa pasuxismgebloba moixsnas. aseTi sanqciebi moqa-
laqeebs usustebs saxelmwifoebriv azrovnebas da saxelmwifoSi isini xedaven maTTan 
dapirispirebul subieqts, vidre maTi interesebis damcvel dawesebulebas.  

 
VIII 

 
rac Cven aRvniSneT saxelmwifos Sesaxeb, igive exeba calkeul adamians. Tuki vaRi-

arebT, rom uflebebi bunebiTi sikeTeebia, maSin valdebulic varT vaRiaroT maTi kav-
Siri uzenaes nebasTan. religia xom marto ritualebis samyaro araa. religia uze-
naesi sikeTe da, Sesabamisad, uflebaTa Sinaarsis ganmsazRvrelia. SeiZleba amis 
oficialuri aRiareba ar moxdes im saxelmwifoSi, sadac eklesia naklebad ereva saero 
cxovrebaSi, magram, faqtobrivad, mas yovelTvis eqneba adgili. an kidev vin dauSlis 
adamians Tavis uflebaTa gamoyenebisas qcevebi aagos religiur imperativebze. roca 
vsaubrobT samoqalaqo brunvis keTilsindisierebaze, gana am keTilsindisierebis wya-
ro religiac araa? Secdoma iqneba keTilsindisierebaSi martooden wminda merkanti-
luri, qonebrivi interesis dakmayofilebis saSualeba dagvenaxa. cdeba is, romelic 
ambobs, rom mxolod imitom ar tyuian, rom zarali ar naxon. keTilsindisieri 
qceva Tavadaa faseuloba yovelgvari qonebrivi datvirTvebis gareSe. amitomac 
vamtkiceb, rom religiiT gaSualebuli keTilsindisiereba umaRlesi faseuloba da 
samoqalaqo brunvis sisxlxorceuli nawilia. is adamiani, romelic religiisagan Ta-
visufalia da ara aqvs codvis gancda, cxadia, naklebad saimedo iqneba aRniSnuli miz-
nis miRwevisaTvis. mTavaria, adamians hqondes codvis gancda, imisi gancda, rom dana-
Saulis Cadena codvaa da am codvebisaTvis igi ganisjeba uflisagan.  

saxelmwifo adamianisaTvis yovelTvis araa sanimuSo avtoriteti misi gamoswore-
bisaTvis. damnaSavem sasjeli unda miiRos. es ki SeuZlia im adamians, romelsac 
aqvs codvis gancda. maSasadame, saWiro yofila saxelmwifom eklesia gamoiyenos am 
miznebisaTvis. es ar niSnavs saxelmwifos gaeklesiurebas. magram SeuZlebelia qveyana-
Si saxelmwifos gverdiT arsebobdes eklesia da vamtkicebdeT, rom maT sruliad gan-
sxvavebuli miznebi aqvT. orives mizani erTia _ adamiani. gansxvaveba am miznis miRwe-
vis gzebSia. saxelmwifom aucileblad unda gamoiyenos religia im donemde, rac mas ar 
daukargavs saero xasiaTs. radganac religia umaRlesi Rirebulebaa, saxelmwifom au-
cileblad unda iTanamSromlos masTan. ar yofila faqti, roca eklesiidan wasul 
adamians saxelmwifosaTvis Seefarebinos Tavi, da piriqiT, eklesia yovelTvis iyo 
saxelmwifosgan gaZevebuli adamianebis TavSesafari. maSinac ki, roca adamianebi 
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ver Rebuloben saxelmwifosgan sakmaris mfarvelobas, isini eklesiaSi xedaven mfar-
vels. rac ufro uZluria saxelmwifo, miT ufro matulobs eklesiis mrevli. adamianma 
sadRac aucileblad unda naxos TavSesafari. sadac ukeTesad grZnobs Tavs, igi iq mi-
dis. roca saxelmwifo Zlieria, maSinac ar unda moakldes mrevli eklesias. am saqmeSi 
eklesiam unda Seasrulos Tavisi roli. eklesiaSi marto gaWirvebuli adamiani ki ar 
unda midiodes, aramed isinic, visac ar uWirs. motivacia orive SemTxvevaSi sikeTis 
samsaxuri da imisi Segnebaa, rom yvela adamiani Tanasworia da mdidrebs metad evale-
baT xelgaSlilebi da mimtevebelni iyvnen. yvelaze didi simdidre saerTo bedniere-
baa. yvela adamianma unda iwamos, rom is ver iqneba bednieri, Tuki am sikeTes mok-
lebul garemoSi icxovrebs. bedniereba bednier garemos gulisxmobs. aseTi gare-
moa mTeli saxli da ara marto izolirebuli bina.        

 
 
 



giorgi daviTaSvili
∗
 

 
 
 

danaSauli da sasjeli qarTul CveulebiT samarTalSi 

(gamomcemloba `meridiani~, Tbilisi, 2011) 
 

reziume 
 

naSromSi XIX saukunis meore naxevrisa da XX saukunis qarTuli CveulebiTi samar-
Tlis masalebis safuZvelze Seswavlilia danaSaulisa da sasjelis instituti qar-
Tul CveulebiT samarTalSi. kerZod, gadmocemulia am institutebis zogadi daxasia-
Teba.  

 
Tavi pirveli: danaSaulis arsi, danaSaulTa klasifikacia qarTul CveulebiT 

samarTalSi 
1. qarTuli CveulebiTi samarTlis masalebis mixedviT danaSaulobebi SesaZlebe-

lia davyoT: sazogadoebis winaaRmdeg mimarTul danaSaulebad da kerZo samarTal-
darRvevebad. 

2. danaSaulTa am or jgufs Soris CveulebiTi samarTliT dadgenili zusti mijna 
ar arsebobda, Tumca qarTuli CveulebiTi samarTlis masalebze dayrdnobiT, SegviZ-
lia vTqvaT, rom garkveuli danaSaulebani, konkretul SemTxvevebSi, umTavresad sa-
zogadoebis winaaRmdeg mimarTul danaSaulobebad iTvleboda, xolo meoreni — kerZo 
samarTaldarRvevebad. es garemoeba saSualebas gvaZlevs danaSaulebani or zemoaR-
niSnul jgufad davyoT. 

3. qarTuli CveulebiTi samarTlis masalebis mixedviT, sazogadoebis winaaRmdeg 
mimarTul danaSaulebs (sajaro samarTaldarRvevebs) ZirTadad miekuTvneba: sazoga-
doebis Ralati, sazogadoebis Tavisuflebis xelyofa, sazogadoebis piris gatexva, 
qurdoba (sakuTar sofelsa Tu TemSi Cadenili, ZiriTadad, ganmeorebiTi, sistematu-
ri), uzneo saqcieli (ukanono sqesobrivi kavSiri, gaupatiureba, buSis gaCena), sazoga-
doebis gadawyvetilebis Seusrulebloba, eklesiis qonebis xelyofa (aRmosavleT sa-
qarTvelos mTianeTSi jvar-xatis), sazogadoebis (Temis, soflis) saerTo sakuTrebis, 
saerTo qonebis xelyofa, misi ukanono eqsploatacia, ukanono qorwineba, TemSi, so-
felSi raime upiratesobis (socialuris, qonebrivis) mopovebisaken swrafva da Temi-
sagan gancalkevebis mcdeloba (es fiqsirdeba zogierT mTis regionSi), uqmis gatexva 
da sxva. 

4. kerZo samarTaldarRvevebs (kerZo danaSaulobebs) ZiriTadad miekuTvneba: 
mkvleloba, daWra-dasaxiCreba, qurdoba, Seuracxyofa, qonebis dazianeba, valis da-
ubrunebloba, saojaxo sferoSi  warmoSobili davebi, ganqorwineba, qonebrivi davebi, 
ojaxis gayrisas, qonebis gayofasTan dakavSirebiT warmoSobili davebi da sxva. 

                                                            
∗  iuridiul mecnierebaTa doqtori, Tsu-is iuridiuli fakultetis sruli profesori.  
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Tavi meore: SurisZiebis institutis zogadi daxasiaTeba qarTul   CveulebiT 
samarTalSi           

1. saqarTvelos zogierT kuTxeSi (svaneTi, xevsureTi da sxva) sisxlis aRebis in-
stituti XX saukuneSic SemorCa.  

2. sisxlis aRebis instituts religier-sarwmunoebrivi safuZveli hqonda, rac 
qarTul sinamdvileSic fiqsirdeba. kerZod, igi dakavSirebuli iyo micvalebulis 
kultTan. 

3. sisxlis aReba valdebulebaa swored moklulis winaSe, romelic Tavisi naTesa-
vebisagan mkvlelis an misi naTesavis sisxls moiTxovs, winaaRmdeg SemTxvevaSi did 
ubedurebas mouvlens sakuTar naTesaobas. sisxlis auReblobiT micvalebulisgan 
movlenili saSineli safrTxis sruliad realurad warmosaxvis gamo, sisxlis aReba sa-
zogadoebis warmodgenaSi valdebulebad aRiqmeboda. 

 
Tavi mesame: danaSaulis subieqti qarTul CveulebiT samarTalSi  
1. qarTul CveulebiT samarTalSi fiqsirdeba koleqtiuri, jgufuri pasuxismgeb-

loba, rac damaxasiaTebelia im xalxebisaTvis, romlebSic SenarCunebulia SurisZie-
bis instituti, daculia gvarovnul-Temuri solidaroba. qarTuli CveulebiTi samar-
Tlis masalebis mixedviT danaSaulis subieqtad individis garda gvevlineba gvari, 
gvaris struqturuli erTeuli (samxubi, mamiSviloba), Temi, sofeli. 

2. Cveni dakvirvebiT, qarTuli CveulebiTi samarTali mniSvnelovnadaa gacdenili 
ganviTarebis im safexurs, rodesac pasuxismgeblobis dakisrebisas jgufi srulad 
STanTqavs individs. SeiniSneba pasuxismgeblobis individualizaciis garkveuli ele-
mentebi. Cveni azriT, qarTul CveulebiT samarTalSi (svanuri da xevsuruli Cveule-
biTi samarTlis masalebis mixedviT Tu vimsjelebT), koleqtiuri pasuxismgeblobi-
dan individualurze gadasvlis garkveuli etapi fiqsirdeba. xolo saqarTvelos im 
regionebis CveulebiT samarTalSi, sadac ar SemorCa sisxlis aRebis instituti (maga-
liTad, qarTlis CveulebiTi samarTlis mixedviT), damnaSavis absoluturad indivi-
dualuri pasuxismgebloba fiqsirdeba. 

3. obieqturi Seracxvis principis gavleniT, qarTul CveulebiT samarTalSi (xev-
sureTsa da svaneTSi dafiqsirebuli monacemebiT), mcirewlovnis Tu suliT avadmyo-
fis mier danaSaulis Cadenis SemTxvevaSi, pasuxismgebloba sruli moculobiT dgeba 
im jgufis mimarT, romlis warmomadgenelicaa damnaSave. suliT avadmyofi Tu mcirew-
lovani damnaSave, rogorc wesi, ar xdeboda SurisZiebis obieqti. dazaralebuli mxare 
Tavis Surisgebas, ZiriTadad, misi gvaris (ufro zustad mamiSvilobisa Tu samxubis) 
vaJkacobiT gamorCeuli wevris winaaRmdeg mimarTavda. im regionebSi ki, sadac sis-
xlis aRebisa da gvarovnuli solidarobis principi CveulebiTi samarTlis masalebiT 
ar fiqsirdeba, suliT avadmyofisa da mcirewlovnis mier danaSaulis Cadenis SemTxve-
vaSi sisxlissamarTlebrivi pasuxismgeblobas adgili ar hqonda. 

4. qarTul CveulebiT samarTalSi danaSaulis subieqtad mxolod adamiani, adami-
anTa jgufi gvevlineba da ar fiqsirdeba cxovelebis, frinvelebis, mwerebis Tu usu-
lo sagnebis pasuxismgebloba. 
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5. Sinauri cxovelis mier zianis miyenebis SemTxvevaSi pasuxismgeblobis subieq-
tad misi patroni iTvleba. fiqsirdeba aseve iaraRis (magaliTad, Tofis) patronis 
garkveuli pasuxismgebloba sxvisi iaraRiT danaSaulis Cadenis SemTxvevaSi. 

 
Tavi meoTxe: bralis sakiTxi qarTul CveulebiT samarTalSi 
1. qarTuli CveulebiTi samarTali calsaxad ganasxvavebs bralis or formas: gan-

zraxvas da ganzraxvis gareSe qmedebas. es fiqsirdeba saqarTvelos yvela im kuTxeSi, 
sadac CveulebiTi samarTlis moqmedeba XIX saukunis meore naxevris da XX saukunis 
Cvens xelT arsebuli masalebiT fiqsirdeba (maT Soris XX saukunis dasasrulis masa-
lebiT).  

2. ganzraxvis aRsaniSnavad qarTul CveulebiT samarTalSi vxvdebiT Semdeg ter-
minebs: `gizamaobiT~, `gangeb~, `gangebisaiT~, `mofiqrebiT~, `simterisiT~, `nebiT.~ am 
terminebSi igulisxmeba damnaSavis neba-surviliT Cadenili danaSaulebi.  

3. ganzraxvis gareSe Cadenili danaSaulebi qarTul CveulebiT samarTalSi gamoi-
xateba terminebiT: `iSobrad~, `SemTxveviT~, `ucabedad~, `faTerakiT~, `uneburad~, 
`uneblied~, `yezad~. am terminebis Sinaarsi dRevandeli gagebiT moicavs rogorc ga-
ufrTxileblobas, ise SemTxvevas, kazuss, anu SeiZleba maTi dakavSireba ganzraxvis 
gareSe, damnaSavis neba-survilis winaaRmdeg Cadenil danaSaulTan. 

4. qarTul CveulebiT samarTalSi sakmaod didxans SemorCa obieqturi Seracxvis 
principisaTvis damaxasiaTebeli elementebi. es gansakuTrebiT exeba xevsureTsa da 
svaneTs, sadac CveulebiTi samarTlis moqmedeba sxva regionebTan SedarebiT yvelaze 
srulyofili, Tanac uZvelesi saxiT fiqsirdeba. obieqturi Seracxvis principebis ga-
movlena qarTul CveulebiT samarTalSi SemdegSi gamoixateba: a) xevsureTsa da sva-
neTSi dafiqsirebul araerT monacemSi gamokveTilad Cans, rom pasuxismgeblobis da-
kisrebisas gadamwyveti mniSvneloba eniWeboda danaSaulebriv Sedegs da ara danaSau-
lis motivsa da mizezs. am monacemebis mixedviT, danaSauli ganzrax iyo Cadenili Tu 
ganzraxvis gareSe (SemTxveviT, uneblieT, faTerakiT), amas pasuxismgeblobis dakisre-
bisas yuradReba ar eqceoda. am TvalsazrisiT, obieqturi Seracxvis principis moqme-
deba gansakuTrebiT xevsureTSi vlindeba. mkvlelobasTan dakavSirebiT am principis 
moqmedeba aq  XX saukunis dasasrulis masalebiTac fiqsirdeba. svaneTSi obieqturi 
Seracxvis principis moqmedeba ki eg. gablianis da a. daviTianis masalebSi Cans. am masa-
lebiT, miuxedavad imisa, rom adgilobriv mediator mosamarTleebs (morvebs) Zalian 
kargad esmodaT gansxvaveba ganzrax da SemTxveviT danaSaulebs Soris, danaSaulis mi-
zezisa da motivis mniSvneloba, mainc garkveul faqtorebs uwevdnen angariSs da am 
faqtorebs ganaCenis gamotanisas (gansakuTrebiT mkvlelobis saqmeze) ar iTvaliswi-
nebdnen; b) sisxlis aRebisas dazaralebul mxares SeeZlo ara marto mkvlelis, aramed 
mis nacvlad, misi axlo naTesavis mokvla, rac im pirovnebis pasuxismgeblobis SesaZ-
leblobas gulisxmobs, romelsac aranairi subieqturi damokidebuleba mocemul da-
naSaulTan ar hqonia. ase rom, samarTalganviTarebis adreuli etapisaTvis damaxasia-
Tebeli obieqturi Seracxvis principis elementebi saqarTvelos zogierTi kuTxis 
CveulebiT samarTalSi XX saukunis ganmavlobaSic ki SemorCa.   
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5. qarTul CveulebiT samarTalSi mxolod obieqturi Seracxvis principis moqme-
deba ar fiqsirdeba. saqarTvelos im kuTxeebSic ki, sadac obieqturi Seracxvis prin-
cipi arsebiT rols asrulebda, subieqturi Seracxvis elementebi mainc vlindeba. amas 
adasturebs is garemoeba, rom SedarebiT gaadvilebuli iyo mxareTa Serigeba ganzrax-
vis gareSe (SemTxveviT) Cadenili danaSaulis SemTxvevaSi. saqarTvelos yvela im kuTx-
eSi, sadac sisxlis aRebis institutis moqmedeba XX saukunis masalebiT fiqsirdeba, 
gaadvilebuli iyo mxareTa Serigeba araganzraxi mkvlelobisas, ganzrax mkvlelobas-
Tan SedarebiT. 

6. subieqturi Seracxvis principis moqmedeba qarTul CveulebiT samarTalSi yve-
laze metad pasuxismgeblobis gansazRvrisas danaSaulisadmi damnaSavis subieqturi 
damokidebulebis gaTvaliswinebaSi gamoixateba. amas miuTiTebs ganzraxvis gareSe 
(SemTxveviTi) danaSaulisaTvis pasuxismgeblobis mniSvnelovani Semcireba, rac Ziri-
Tadad XX saukunis masalebiT fiqsirdeba _ xevsureTSi (mxolod daWra-dasaxiCrebi-
sas da ara mkvlelobisas), fSavSi, svaneTSi (rogorc mkvlelobisas, ise daWra-dasaxiC-
rebisas).  

7. m. kekelias mier svaneTSi XX saukunis 60-70-ian wlebSi Caweril masalebSi cal-
saxad Cans pasuxismgeblobis dakisrebisas danaSaulis motivisa da mizezis gaTvalis-
wineba. 

8. svaneTSi sxvadasxva dros dafiqsirebuli masalebi calsaxad  gviCvenebs svanu-
ri CveulebiTi samarTlis progress. kerZod, eg. gablianis mixedviT, pasuxismgeblo-
bis dakisrebisas araviTari yuradReba ar eqceva imas, danaSauli ganzraxaa Cadenili 
Tu SemTxveviT, arc danaSaulis motivsa da mizans, rac svanur CveulebiT samarTalSi 
jer kidev obieqturi Seracxvis principis garkveul gavlenas adasturebs. m. kovalev-
skis da a. daviTianis mixedviT, SemTxveviTi danaSaulisas SesaZlo iyo rogorc sruli 
gadasaxadis dakisreba, ise misi Semcireba. a. daviTianis ganmartebiT, SemTxveviTi 
mkvlelobis Camdens, ZiriTadad, srul wors akisrebdnen, woris SemcirebisaTvis ki 
damnaSave mxares garkveuli pirobebi unda Seesrulebina, xolo danaSaulis mizezisa 
da motivis gaTvalswineba (maTi gaTvaliswinebis samarTlianobis gacnobierebis miu-
xedavad), garkveuli mizezebis gamo, faqtobrivad ar xdeboda. SedarebiT gviandeli pe-
riodis amsaxvel m. kekelias masalebiT ki calsaxad Cans svani morvebis mier danaSaulis 
mizezisa da motivis upirobo gaTvaliswineba, aseve SemTxveviTi mkvlelobisas pasuxis-
mgeblobis mniSvnelovani Semcireba. rogorc Cans, garkveul etapze, faqtorebs, rom-
lebic aferxebdnen svaneTSi pasuxismgeblobis dakisrebisas danaSaulis mizezis da mo-
tivis gaTvaliswinebas, xolo araganzraxi mkvlelobisas `woris~ mniSvnelovan Semcire-
bas, Zveleburad aRar eqceoda arsebiTi yuradReba. es miuTiTebs droTa ganmavlobaSi 
subieqturi Seracxvis principis srulfasovan  damkvidrebas svaneTSi morvTa sasamar-
Tlo saqmianobisas, rac svanuri CveulebiTi samarTlis genezisis maCvenebelia (Tumca, 
aqve unda aRiniSnos, rom amis paralelurad svaneTSi obieqturi Seracxvis principis 
SemorCenilobac dasturdeba, rac sisxlis aRebis niadagze mkvlelis sruliad udanaSa-
ulo axlo naTesavis mokvlis SesaZleblobaSi gamoixateba). 

9. aWaraSi, xevSi, fSavSi da saqarTvelos zogierT sxva kuTxeSi Caweril masalebSi 
aseve fiqsirdeba pasuxismgeblobis dakisrebisas danaSaulis motivisa da mizezis gaT-
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valiswineba, rac zogierTi monacemiT, gansazRvrul SemTxvevebSi, mkvlelobisas Tu 
sxva danaSaulebisas, pasuxismgeblobis gamoricxvaSic gamoixateba. 

 
Tavi mexuTe: Tanamonawileobis sakiTxi qarTul CveulebiT samarTalSi 
1. xevsuruli CveulebiTi samarTlis Sesaxeb Cvens xelT arsebuli masalebis mi-

xedviT, pasuxismgebloba ekisreboda ara mxolod danaSaulis Camdens, aramed danaSau-
lis CadenasTan dakavSirebul sxva pirebsac: danaSaulis Tanaamsruleblebs, damnaSa-
visaTvis im iaraRis mTxovebels, romliTac danaSauli ganxorcielda, enis mitanis sa-
fuZvelze danaSaulis Cadenisas, enis mimtans da sxva, rac miuTiTebs xevsureTSi, gar-
kveuli formiT, Tanamonawileobis institutis arsebobas. es garkveulwilad gadaxve-
vaa obieqturi Seracxvis principidan, romlis mixedviTac pasuxismgebloba danaSau-
lis Cadenisas ekisreba mxolod zianis uSualo mimyenebels, danaSaulebrivi Sedegis 
gamomwvevs. Tumca obieqturi Seracxvis principis gavlena Tanamonawileobis insti-
tutze xevsureTSi mainc arsebiTia. 

2. xevsureTSi Cadenili danaSaulisaTvis gaTvaliswinebuli pasuxismgebloba ekis-
reboda mxolod danaSaulis uSualo Camdens (magaliTad, mkvlelobisas sasikvdilo 
Wrilobis mimyenebels). mkvlelobis Tanaamsrulebeli ixdida `xelCasamrTaos~, rome-
lic ar Sedioda mkvlelobisaTvis gaTvaliswinebuli kompoziciis SemadgenlobaSi, xo-
lo Tanaamsrulebels ar exeboda im wesebis Sesruleba, rac xevsureTSi mkvlelobisaT-
vis pasuxismgebels ekisreboda, e. i. igi ar agebda pasuxs im danaSaulisaTvis gaTvalis-
winebuli sasjelis farglebSi, romlis Tanaamsrulebelic iyo. igive SeiZleba iTqvas 
enis mimtanze da iaraRis mimcemze, romlebic ixdidnen `arbiTs~, Cadenili danaSauli-
sadmi maTi subieqturi damokidebulebis miuxedavad. aRniSnuli faqtorebi miuTiTebs 
swored obieqturi Seracxvis principis gavlenas Tanamonawileobis institutze. 

3. xevserul CveulebiT samarTalSi Tanamonawileobis institutis Taviseburebas 
ganapirobebs agreTve is, rom mkvleloba, daWra-dasaxiCreba da sxva danaSaulebi ker-
Zo deliqtis bunebis matarebelia. dazaralebulisTvis mTavari iyo danaSauliT mis-
Tvis miyenebuli zianis qonebrivi kompensireba. am danaSaulTa CadenisaTvis gaTva-
liswinebuli kompoziciis odenobaze aranair gavlenas ar axdenda danaSaulSi monawi-
leTa raodenoba. Tu danaSaulis uSualo Camdenis dadgena ver xerxdeboda, Tanaam-
srulebelni solidarulad iRebdnen monawileobas `Tavsisxlis~ gadaxdaSi, rogorc 
erTi subieqti. sisxlis aRebisas ki TanamonawileTagan mxolod erT-erTis mimarT Se-
iZleboda ganxorcielebuliyo SurisZiebis aqti. 

4. zemoTqmuli gviCvenebs, rom xevsurul CveulebiT samarTalSi, Tanamonawileo-
bis instituti Tanamedrove gagebiT ar gvxvdeba. Cveni azriT, aq saqme gvaqvs Tanamona-
wileobis institutis adreul, Canasaxobriv formasTan, romlis Tavisebureba ganpi-
robebulia obieqturi Seracxvis principis primatiT subieqturTan SedarebiT da ase-
ve danaSaulTa kerZodeliqturi bunebiT. 

5. svanuri CveulebiTi samarTlis masalebiTac Cans danaSaulis Tanaamsruleblis, 
damnaSavisaTvis danaSaulis Cadenis iaraRis mTxoveblis, danaSaulis gamomwvevi Cxu-
bis damwyebis pasuxismgebloba (Cvens xelT arsebuli masalebiT ar dasturdeba wamqe-
zeblis pasuxismgebloba). 
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6. xevsureTisagan gansxvavebiT, svaneTSi aRniSnul pirTa gadasaxdeli sazRauris 
odenoba winaswar ar yofila gansazRvruli da morvebi yovel konkretul SemTxvevaSi 
adgendnen mas, maTi danaSaulebriv qmedebaSi monawileobis xarisxis Sesabamisad, rac 
svanur CveulebiT samarTalSi subieqturi faqtoris ganviTarebis maCvenebelia. es 
sazRauri mniSvnelovnad naklebia im sazRaurze, romelic mxareTa Serigebisas danaSau-
lis uSualo Camdens unda gadaexada. misi saxeze yofnisas mocemuli danaSaulisaTvis 
pasuxismgebloba, Sesabamisi qonebrivi sazRauris (woris) gadaxdiT, mas ekisreboda. 

7. miuxedavad imisa, rom Tanamonawileobis instituti svaneTSi ufro srulfasov-
nad aris gamovlenili, vidre xevsureTSi da garkveuli gansxvavebebi Tanamonawileo-
basTan dakavSirebiT SeimCneva, am institutis ZiriTadi Taviseburebani saqarTvelos 
am orive kuTxis CveulebiT samarTalSi erTmaneTis msgavsia.  

 
Tavi meeqvse: mcdelobis sakiTxi qarTul CveulebiT samarTalSi 
1. qarTuli samarTlis Zeglebis msgavsad, qarTul CveulebiT samarTalSi gvxdeba 

danaSaulis e.w. `Sekvecili Semadgenloba.~ Cveni azriT, aseTi Semadgenlobis mqonea 
da amdenad safrTxis Semqmnel deliqts warmoadgens sxvis saxlSi ukanonod SeRweva, 
romelic sxva danaSaulis Casadenad xorcieldeba, Tumca svanur da xevsurul Cveu-
lebiT samarTalSi damTavrebuli danaSaulia. 

2. qarTul, kerZod, svanursa da xevsurul  CveulebiT samarTalSi, miuxedavad 
maTze obieqturi Seracxvis principis mniSvnelovani gavlenisa, mainc aSkarad das-
turdeba danaSaulis  mcdelobis dasjadoba. svaneTTan dakavSirebiT es ZiriTadad 
qvemo svaneTs exeba, xolo zemo svaneTSi, XIX saukunis dasasrulis masalebiT, mcde-
lobis dasjadoba ar fiqsirdeba (gamonaklisia m. kovalevskis cnoba uSgulTan dakav-
SirebiT). mkvlelobis mcdelobis dasjadoba dasturdeba m. kekelias mier XX saukunis 
60-iani wlebis bolos uSgulSi Cawerili masalebiTac. 

3. qarTuli samarTlis Zeglebis msgavsad svaneTsa da xevsureTSi mxolod erTi 
danaSaulis, kerZod, mkvlelobis mcdelobis dasjadoba vlindeba. 

4. Cvens xelT arsebuli umravlesi monacemis mixedviT, mkvlelobis mcdelobi-
saTvis sasjelis zoma damTavrebuli mkvlelobisaTvis gaTvaliswinebuli sasjelis 
naxevaria. amas adasturebs m. kekelias svani da xevsuri informatorebis umravlesoba, 
romelic mkvlelobis mcdelobis dasjadobis Sesaxeb saubrobs, aseve b. niJaraZe qvemo 
svaneTTan dakavSirebiT. gansxvavebuli monacemi gvxvdeba mxolod b. gaburTan xevsu-
reTTan dakavSirebiT — 5 Zroxa. 

5. xevsureTSi sicocxlisaTvis saSiS adgilas xanjlis wveriT miyenebuli Wrilo-
ba (Tundac msubuqi, umniSvnelo) ganixileba mkvlelobis mcdelobad, rac samediato-
ro sasamarTlos gadawyvetilebebSic kargad Cans da naxevari sisxlis gadaxdas iTva-
liswinebs. 

6. svanur da xevsurul CveulebiT samarTalSi mkvlelobis mcdelobis dasjadoba 
maCvenebelia imisa, rom, konkretul SemTxvevebSi, pasuxismgeblobis dakisreba xdebo-
da ara miyenebuli faqtobrivi zianis, realurad damdgari Sedegis mixedviT, aramed 
subieqturi faqtoris, kerZod, mkvlelobis ganzraxvis arsebobis gaTvaliswinebiT, 
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rac xevsurul da svanur CveulebiT samarTalSi subieqturi Seracxvis principis ele-
mentebis arsebobasac adasturebs. 

 
Tavi meSvide: sasjelis institutis zogadi daxasiaTeba qarTul CveulebiT sa-

marTalSi  
1. danaSaulis klasifikaciis msgavsad, sasjelebic qarTul CveulebiT samarTal-

Si SeiZleba daiyos sajaro da kerZo sasjelebad.  
2. sasjelis miznebad qarTuli CveulebiTi samarTlis masalebis mixedviT Cans: sa-

magieros mizRva, zogadi da kerZo prevencia, damnaSavis gamosworeba, kerZo Tu sazo-
gadoebrivi interesis dacva. 

3. masalebis ganzogadebis safuZvelze SesaZlebelia pasuxismgeblobis damamZime-
bel da Semamsubuqebel garemoebebze saubari qarTuli CveulebiTi samarTlis mixed-
viT. pasuxismgeblobis Semamsubuqebeli garemoebebia:  danaSaulis Cadena ganzraxvis 
gareSe, damnaSavis mZime ojaxuri mdgomareoba, danaSaulis monanieba, danaSaulis Ca-
dena naTesavis mimarT (garkveuli kerZo xasiaTis danaSaulebisas) da sxva. pasuxis-
mgeblobis damamZimebeli garemoebebia: danaSaulis Cadena araerTgzis, danaSaulis Ca-
dena eklesiaSi Tu salocavis teritoriaze, danaSaulis Cadena uasakos mimarT (Cans, 
ukanono sqesobriv kavSirTan mimarTebaSi), danaSaulis Cadena naTesavis mimarT (gar-
kveuli sajaro xasiaTis danaSaulebisas) da sxva.  

 
Tavi merve: sasjelebis calkeuli saxeebi qarTul CveulebiT samarTalSi  
1. Cvens xelT arsebuli qarTuli CveulebiTi samarTlis masalebis mixedviT, fiq-

sirdeba sasjelTa iseTi saxeebi, romlebic qarTul samarTlis Zeglebsa da sxva iuri-
diuli xasiaTis werilobiT aqtebSi gvxvdeba da aseve iseTebic, romlebic werilobiTi 
ZeglebisaTvis ucnobia. amdenad aRniSnuli masala saSualebas gvaZlevs warmodgena 
viqonioT werilobiTi ZeglebisaTvis ucnobi sasjelebis Sesaxeb. 

2. gvxvdeba sasjelebi (an sasjelTa elementebi), romlebic damaxasiaTebelia sa-
zogadoebisaTvis, romelSic Zlieria Temur-gvarovnuli urTierTobebi. es saSuale-
bas gvaZlevs, ganvixiloT sazogadoebrivi ganviTarebis adreuli etapisaTvis damaxa-
siaTebeli sasjelebi da maTi niSnebi.  

3. sikvdiliT dasja, cxadia, yvelaze ufro mZime danaSaulebisaTvis gamoiyenebo-
da. qarTuli CveulebiTi samarTlis normebis safuZvelze sikvdiliT dasjis gamoye-
neba iSviaTad xdeboda. gvxvdeba sikvdiliT dasjis uZvelesi saxe — `Caqolva~, romlis 
gamoyeneba XX saukunis dasawyisSic ki fiqsirdeba. sikvdiliT dasjis es saxe saqarTve-
loSi sakmaod farTod iyo gavrcelebuli. `Caqolvas~ vxvdebiT aRmosavleT saqarTve-
los mTianeTSi, svaneTSi, aWaraSi, aseve baris regionebSi. gvxvdeba sikvdiliT dasjis 
sxva saxeebic, magaliTad, wvetiani sagnebiT (anZa, Samfuri, Subebi), cecxlsasroli ia-
raRiT da sxva. 

4. qarTul CveulebiT samarTalSi kerZo xasiaTis samarTaldarRvevebisaTvis yve-
laze gavrcelebuli qonebrivi sasjelebi iyo. qonebrivi sazRauris — kompoziciis — 
gadaxda CveulebiTi samarTlis safuZvelze fiqsirdeba rogorc naturiT, ise fuliT. 
kerZod, aRmosavleT saqarTvelos mTianeTSi gadaxdis ZiriTadi saSualeba iyo pi-
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rutyvi, svaneTSi ki miwa, rac am regionebSi wamyvani meurneobis faqtoriT iyo ganpi-
robebuli. pirutyvi da miwa aq qonebrivi sazRauris gadaxdis ZiriTadi ekvivalenti 
iyo. masalebis mixedviT qonebriv sazRaurTa sakmaod bevri saxe fiqsirdeba. svaneTSi, 
fSav-xevsureTSi, TuSeTSi mkvlelobisaTvis gadasaxadi winaswar gansazRvruli saxiT 
fiqsirdeba — fSav-xevsureSi mas `Tavsisxls~ uwodeben, svaneTSi — `wors~. aRmosav-
leT saqarTvelos mTianeTsa da svaneTSi daWrisa da dasaxiCrebisaTvis, agreTve sxva 
danaSaulebisaTvis Camoyalibebuli iyo qonebrivi sazRaurebis mTeli sistema. aseve 
bevr regionSi gvxvdeba qurdobisaTvis naqurdalis ramdenimemagi anazRaureba, aRmo-
savleT saqarTvelos mTianeTis zogierT kuTxeSi ki qarTuli samarTlis ZeglebisaT-
vis kargad cnobili `Svideuli~ (naqurdalis Svidmagi anazRaureba). Zalze gavrcele-
bul qonebriv sazRaurs waroadgenda jarima. igi ZiriTadad sajaro samarTaldarRve-
vebisas gamoiyeneboda, Tumca misi dakisreba kerZo samarTaldarRvevebis drosac 
gvxdeba, Tanac, rogorc sazogadoebis, ise kerZo piris sasargeblod. dajarimebis Ta-
viseburi formaa `darbeva~. am terminiT gamoixateboda damnaSavisaTvis dakisrebuli 
jarimis amoRebis meTodi. `darbevisas~ xalxs (xalxis warmomadgenlebs) dajarimebu-
lis ojaxidan misgan ukiTxavad jarimis saxiT gamohyavda raime pirutyvi, gamohqonda 
Rvino, riTac Semdeg mTeli sazogadoeba qeifobda. qonebrivi sazRauris sxva saxeebi, 
ZiriTadad, saqarTvelos calkeul kuTxeebSi gvxvdeba da maT gansxvavebul SemTxve-
vebSi iyeneben.      

5. Cvens xelT arsebuli XIX-XX saukunis eTnografiuli monacemebis mixedviT, sa-
qarTveloSi fiqsirdeba sxvadasxva saxis gamawbilebeli sasjelebis gamoyeneba Cveu-
lebiTi samarTlis safuZvelze. yvelaze gavrcelebul gamawbilebeli sasjelebia: sa-
xalxo Sercxvena-gakicxva, simboluri Caqolva, Tavs lafis dasxma, virze Sesma, samar-
cxvino boZze gakvra, sofelSi Camotareba. zogierTi gamawbilebeli sasjeli mxolod 
calkeuli kuTxisaTvis iyo damaxasiaTebeli. gamawbilebeli sasjeli SesaZloa gamoye-
nebuliyo rogorc ZiriTad, ise damatebiT sasjelad. aRsaniSnavia isic, rom zogierTi 
monacemis mixedviT, pirovneba, romlis mimarTac gamawbilebel sasjels gamoiyeneb-
dnen, garkveuli xnis ganmavlobaSi sazogadoebidan gariyuli iyo da masTan urTierTo-
bas yvela gaurboda, ise, rom mokveTas Tu boikotis gamocxadebas adgili ar hqonia.  

6. mokveTa (boikotis, undoblobis gamocxadeba) qarTuli CveulebiTi samar-
Tlis masalebis mixedviT sakmaod gavrcelebuli sasjeli iyo. mokveTa xdeboda ro-
gorc teritoriuli erTeulidan (Temidan, soflidan), ise naTesaobidan. gadawyveti-
lebas mokveTis (boikotis gamocxadebis) Sesaxeb iRebda Sesabamisi teritoriuli erTe-
ulis sazogadoebis yriloba, an Sesabamisi naTesauri jgufi. mokveTa (boikotis, undob-
lobis gamocxadeba) yvelaze ufro mZime danaSaulebisaTvis gamoiyeneboda, magaliTad, 
sazogadoebis (Temis, soflis) RalatisaTvis, ukanono qorwinebisaTvis, ukanono sqe-
sobrivi kavSirisTvis, qurdobisaTvis da sxva. aRmosavleT saqarTvelos mTianeTSi mok-
veTis rituals Tan axlda jvar-xatSi samrisxvelo saklavis dakvla da zogierT, yvela-
ze ufro mZime SemTxvevaSi, samnis Casma. mokveTili (boikotgamocxadebuli) rCeboda Ta-
vis saxlSi, Tumca sruliad gariyuli iyo sazogadoebisagan. mokveTilTan sazogadoe-
bis yvela wevrs yovelgvari urTierToba ekrZaleboda. Wirsa Tu lxinSi mas aravin dau-
Zaxebda, ar daexmareboda, saerTod ar daelaparakeboda, raime sazogadoebrivi sikeTiT 
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sargeblobis uflebas sazogadoeba ar miscemda. aRmosavleT saqarTvelos mTianeTSi 
(fSav-xevsureTSi) mokveTili jvar-xatidanac mokveTilad iTvleboda, aqedan gamomdi-
nare SedegebiT. garkveuli drois Semdeg SesaZlebeli iyo mokveTilis Semorigebac. na-
Tesaobidan ZiriTadad ikveTdnen ukanono qorwinebisaTvis (gvaris gatexisaTvis), uka-
nono sqesobrivi kavSirisaTvis da sxva. naTesaobidan mokveTa xdeboda maZaxurobiT, 
ZaRlis mokvliT, xolo umZimes SemTxvevaSi samnis CasmiT. naTesaobidan mokveTilis mi-
marT mokveTaSi monawile yvela piri naTesaobaze dafuZnebuli yvela valdebulebisa-
gan Tavisufldeboda, maT Soris sisxl-mesisxleobis safuZvelze warmoqmnili valde-
bulebisagan. naTesaobidan mokveTilis mier mkvlelobis Cadenis SemTxvevaSi misi mom-
kveTi naTesaoba Tavisufldeboda yovelgvari pasuxismgeblobisagan — ar iqneboda da-
zaralebuli mxaris devnis obieqti, ar daekisreboda Sesabamisi naTesauri jgufisaTvis 
savaldebulo kompoziciis (dramis) wilis gadaxda,  gaTavisufldeboda moklulis na-
Tesavebisadmi e. w. `pativis~ gadaxdisagan. mokveTili naTesavis mkvlelobis SemTxvevaSi 
ki mkvlels da mis naTesaobas verafers mosTxovda. 

7. mokveTis garda qarTuli CveulebiTi samarTali gaZevebasac icnobs. es erT-
erTi uZvelesi sasjeli saqarTveloSi sakmaod didxans SemorCa da masze msjeloba XX 
saukunis II naxevarSi Cawerili masalebiTac aris SesaZlebeli. gaZeveba, rogorc sas-
jeli, fiqsirdeba saqarTvelos faqtobrivad yvela kuTxis CveulebiT samarTalSi, 
rogorc mTis, ise baris regionebSi. gaZeveba xdeboda garkveuli teritoriuli erTe-
ulidan. mTavaria gaZevebuli am teritoriuli erTeulis farglebs gascloda da Tu 
sad wavidoda sacxovreblad, misi gadasawyveti iyo. gaZeveba xdeboda soflidan, Temi-
dan (soflebis gaerTianeba) da xeobidan (Temebis gaerTianeba). baris regionebSi, Ziri-
Tadad, soflidan gaZeveba fiqsirdeba, xolo mTis regionebSi aseve Temidan da mTeli 
xeobidan gaZevebasac vxvdebiT. es imiT unda iyos ganpirobebuli, rom sakvlev peri-
odSi Temuri gaerTianeba mTis regionebSi ufro myari saxiT SemorCa, vidre barSi. ga-
Zeveba SesaZloa yofiliyo vadianic da uvadoc, qonebrivi sanqciebiTac da amis gare-
Sec. Cveulebrivi movlena iyo gaZevebasTan erTad sxva sasjelebis gamoyenebac (mag., 
darisxeba, mokveTa). gaZevebis Sesaxeb gadawyevtilebas faqtobrivad yvela regionSi 
Sesabamisi teritoriuli erTeulis sazogadoebis yriloba iRebda (zogierT kuTxeSi 
sazogadoebis mesveurebi, romelTac Sesabamisi uflebamosileba sazogadoebisgan 
hqonda miniWebuli) da misi Sefardeba, ZiriTadad, sajaro xasiaTis samarTaldarRve-
vebisaTvis xdeboda, xolo gaZevebulTan gaZevebis Sesaxeb gadawyvetilebis mimRebi 
yvela subieqti yovelgvar kavSirs wyvetda. es sasjeli faqtobrivad imave danaSaule-
bisas gamoiyeneboda, risTvisac mokveTa. sazogadoeba gaZevebas upiratesad maSin mi-
marTavda, rodesac Sesabamisi danaSauli SedarebiT mZime garemoebebSi iqneboda Cade-
nili, an mas mZime Sedegi mohyveboda. sazogadoeba gadawyvetilebas yovel konkretul 
SemTxvevaSi iRebda aRniSnuli faqtorebis Tu damnaSavis pirovnebis gaTvaliswine-
biT. sazogadoebidan gaZeveba umZimes sasjelTa ricxvs miekuTvneba, romlebic qarTu-
li CveulebiTi samarTlis masalebSi gvxvdeba. 

8. qarTuli CveulebiTi samarTlis mixedviT, dawyevla sxvadasxva formiTa da sa-
xiT sakmaod gavrcelebuli sasjeli iyo. Tavisi SinaarsiT, igi SeiZleba yofiliyo ro-
gorc sajaro, ise kerZo xasiaTis. rogorc gamoCnda, SesaZloa, dawyevla darisxebis, 
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Serisxvis saxiT damnaSavisaTvis Seefardebina sazogadoebas (mTels xeobas, Tems, so-
fels), kultis msaxurTa monawileobiT. am SemTxvevaSi dawyevla sajaro xasiaTis sas-
jeli iyo. is garemoeba, rom mas garkveuli teritoriuli erTeulis sazogadoebis 
yriloba ufardebda, miuTiTebs im danaSaulis sajaro xasiaTs, romlisTvisac is gamo-
iyeneboda. aqve aRvniSnavT, rom, rodesac naTesauri jgufi arisxebda pirovnebas, ma-
Sin es xdeboda ara sajaro xasiaTis danaSaulisaTvis, aramed iseTi danaSaulisaTvis, 
romelic mxolod am naTesauri erTeulis interess xelyofda da amdenad am SemTxveva-
Si gamoyenebul mocemul sasjels kerZo xasiaTi unda hqonoda, Tumca ZiriTadSi, da-
risxeba mainc sajaro sasjelad Cans Camoyalibebuli. rac Seexeba dawyevlis sxva saxe-
ebs — xatze gadacema, `bedua~, windiT gadacema, dakoWva — maTi Sefardeba, ZiriTadad, 
kerZo pirTa iniciativiT xdeboda uSualod maTi interesebis xelmyofi qmedebebis 
SemTxvevaSi. xSirad Sesabamis ceremonialsac TviTon dazaralebulebi axorcieleb-
dnen. aseT SemTxvevaSi aRniSnuli sasjelebi kerZo xasiaTis matareblebad SeiZleba 
CaiTvalos. 

9. qarTuli CveulebiTi samarTlis masalebis mixedviT kidev sxva saxis sasjele-
bic fiqsirdeba, romelTa Sesaxebac Cvens xelT arsebul masalebSi monacemebi Sedare-
biT mwiria. masalebis mixedviT, SesaZlebelia saubari damnaSavisaTvis garkveuli 
valdebulebis Sesrulebis dakisrebaze. aq igulisxmeba garkveuli samuSaos Ses-
rulebis valdebuleba, kerZod, damnaSavisaTvis SeiZleba daekisrebinaT sazogadoe-
bisaTvis sasargeblo SromaSi (magaliTad, sasoflo gzis mSeneblobaSi) monawileoba. 
imave kategoriis sasjels SeiZleba mivakuTvnoT `Zenglis dadeba~, rac gulisxmobda 
damnaSavis mier weliwadSi erTxel romelime dReobaze jvris (salocavis) mimarT gar-
kveuli samsaxuris Sesrulebis valdebulebas. Zalze iSviaTad gamoiyeneboda Tavi-
suflebis SezRudva. aq igulisxmeba damnaSavisaTvis borkilebis Tu xundebis dadeba 
da misi sapatimro adgilas (cixeSi, dilegSi) moTavseba. Sesabamisi monacemebi Cvens 
xelT arsebul qarTuli CveulebiTi samarTlis masalebSi mxolod samegrelosTan da 
svaneTTan dakavSirebiT gvxvdeba. qarTul CveulebiT samarTalSi SesaZloa gamoiyos 
sasjelebi, romelTa Sinaarsi uflebis CamorTmevas iTvaliswinebs. isini SeiZleba 
davyoT or kategoriad: 1. garkveuli saqmianobis Tu moqmedebis ganxorcielebis uf-
lebis CamorTmeva, 2. qmris mier colisaTvis daqorwinebis uflebis CamorTmeva Tu 
SezRudva, e. w. `kveTilSi Casma~. am ukanasknels aRmosavleT saqarTvelos mTianeTSi 
vxvdebiT. igi gamoiyeneboda qmris mier misi damwunebeli colis mimarT. am akrZalvas 
SesaZloa hqonoda absoluturi xasiaTi, aseve gamoxatuli yofiliyo daqorwinebis 
uflebis SezRudvaSi, kerZod, SesaZloa qmars colisTvis qorwineba aekrZala ara sa-
erTod, aramed mxolod konkretul pirze Tu pirebze, konkretul sofelsa Tu sof-
lebSi. damasaxiCrebeli da gvemiTi sasjelebi ZiriTadad samegrelosa da aRmosav-
leT saqarTvelos mTianeTSi gvxvdeba. sxva kuTxeebSi aRniSnuli kategoriis sasjele-
bis gamoyenebis mxolod calkeuli SemTxvevebi fiqsirdeba. aRmosavleT saqarTvelos 
mTianeTSi gvxvdeba qmris mier moRalate colis dasaxiCreba.  

 
 



 
ramdenime ganmarteba `ganmartebasTan~ dakavSirebiT 

 
„samarTlis Jurnalis“ 2010 wlis 1-2 nomerSi gamoqveynda baton daviT maisuraZis po-

lemikuri statia „samewarmeo gansjis wesis“ ganmartebisTvis“, romelic eZRvneba Business 
Judgement Rule-is problemas. publikacia mravali sakiTxis ganxilvisas ZiriTadad eyrdno-
ba Cems monografias „korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakor-
poracio samarTalSi“ (gamomc. „samarTali“, Tb., 2006) da Seicavs ramdenime faqtobriv 
uzustobas, romelsac mkiTxveli SecdomaSi Sehyavs. amitom aucileblad vTvli maTze 
ganmartebis gakeTebas. 

pirveli, avtoris azriT, Business Judgement Rule arasworad maqvs Targmnili — „same-
warmeo gadawyvetilebis Tavisuflebad“.  

Business Judgement Rule „samewarmeo gadawyvetilebis Tavisuflebad“ zemoT dasaxele-
bul wignSi arsad ar miTargmnia. amiT aris ganpirobebuli naSromis TiTqmis mTel teqstSi 
misi gamoyeneba originalis enaze, maT Soris saTaurebSi (ixileT gverdebi: 215, 220, 231 da 
a.S.). visac erTxel mainc auRia da gadauTvalierebia wigni, amaSi iolad darwmundeba.  

Business Judgement Rule-s, rogorc wesi, Targmnis gareSe iyeneben is marTlwesrigebic, 
romlebSic am institutis recefcia moxda, maT Soris germanul samarTalSic, rac, ro-
gorc Cans, avtoris kvlevis saganic aris aRniSnul publikaciaSi. mas erT-erT warmate-
bul samarTlebriv transplantadac ki miiCneven.1 amitomac ar CavTvale mizanSewonilad 
misi Targmna qarTulad. Tumca Targmanis sirTule CemTvis ucxo ar iyo da amis Taobaze 
mivuTiTe kidevac wignis erT-erT sqolioSi Semdegi: 

„Business Judgement qarTul enaze sityvasityviT SeiZleba iTargmnos rogorc samewar-
meo gadawyvetileba. germanul enaSi mis sinonimad gamoiyeneba unternehmerisches Ermessen, 
romlis adekvaturi qarTuli Targmna ar aRmoCnda ioli. yvelaze miaxloebuli aRniSvna 
qarTul enaze am cnebisa iqneba `samewarmeo diskrecia~. Tavdapirvelad vecade mexmara 
gamoTqma `mixeduleba~, magram vinaidan qarTuli enis ganmartebiT leqsikonebSi es ter-
mini sxva gagebiT gamoiyeneba, gadavwyvite, masze uari meTqva. am movlenis aRmniSvnel yve-
laze swor gamoTqmad vTvli `samewarmeo gadawyvetilebis Tavisuflebas~ (gv. 215). 

amdenad am sqolioSi saubaria ara Business Judgement Rule-is Targmanze, romelzec me 
Segnebulad vTqvi uari, aramed Business Judgement-ze da Business Judgement Rule-is, rogorc 
movlenis (da ara terminis), gamoxatvaze qarTulad. Business Judgement Rule ki arsad ar aris 
naTargmni „samewarmeo gadawyvetilebis Tavisuflebad“ da avtoris es mtkiceba ar Seesa-
bameba sinamdviles. 

„samewarmeo gadawyvetilebis TavisuflebiT“ me Sevecade qarTveli mkiTxvelisTvis am 
institutis arsi gadmomeca da axlac darwmunebuli var, rom es iyo swori arCevani, albaT, 

ukeTesi, vidre „samewarmeo gansjis wesi“, romelic Business Judgement Rule-s kalkia da mkiTx-
vels araviTar SemecnebiT informacias am institutze ar awvdis. ukeTesia avtoris mier 
gamoyenebuli meore fraza: „gadawyvetilebis miRebis wesi“ (gv. 108). mTavari gansja ki ar 
aris. es samarTlisTvis saerTod ar aris saintereso, aramed gadawyvetileba da misi miRe-
bis procedura. Tumca romel Targmanze SeaCerebs yuradRebas, es avtoris saqmea.   

                                                            
1   magaliTad, Fleischer, Holger, Legal Transplants im deutschen Aktienrecht. NZG 24/2004, S. 1129-1137. 
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Business Judgement Rule amerikuli saproceso samarTlis institutia, romlis mizanic 
aris samewarmeo gadawyvetilebaTa dacva sasamarTlos zedmeti kontrolisagan, maTTvis 
e.w. „usafrTxo navsadguris“ Seqmna. swored es aris mTavari am institutis daxasiaTebi-
sas. Tu gaviTvaliswinebT imas, rom es mxolod erT-erTi institutia, Cems monografiaSi 
erTi institutis kvalobaze iqneb zedmetad dawvrilebiTac ki aRvwere masTan dakavSire-
buli Teoriuli da praqtikuli sakiTxebi, sxvaTa Soris, saTanado wyaroebze miTiTebiT. 

meore, avtori amtkicebs, rom Business Judgement Rule-is araswori gageba misi araswori 
TargmaniT aris gamowveuli. rogorc vnaxeT, es cneba qarTulad ar Targmnila. amitom mi-
si „araswori gageba“ TargmanTan ar unda iyos dakavSirebuli.  

axla vnaxoT, rogor esmis avtors Business Judgement Rule. am mizniT movixmob citatas 

publikaciidan ucvlelad: „Business Judgement Rule araviTar SemTxvevaSi, TviT amerikul sa-
samarTlo praqtikaSi, ar niSnavs direqtoris srul Tavisuflebas sawarmos saqmianobasTan 
dakavSirebiT; piriqiT, es kompleqsuri cnebaa, romelic ukavSirdeba mraval sakiTxs da mo-
icavs Zalian mniSvnelovani procesebis Tanmimdevrobas“.  

1. gaugebaria, Tu ra igulisxmeba „srul TavisuflebaSi“. samarTalSi srul Tavisuf-

lebaze saubari nonsensia (SIC). 2. aseTi kategoriuli azri avtors romelime literatu-
rul wyaroze miTiTebiT mainc unda daesabuTebina. 3. saidan daaskvna avtorma, rom Cems naS-

romSi ar aris ganxiluli is wesebi, romelTa dacvis pirobebSic gamoiyeneba Business Judge-
ment Rule-is damcavi funqcia (ixileT Cemi wignis gverdebi 215-236).   

Business Judgement Rule Cems monografiaSi isea gagebuli da ganmartebuli, rogorc is 
gamoiyeneba amerikul samarTalSi da ganxilulia literaturaSi. 

mesame, avtori iwunebs „Entire Fairness Test“-is qarTul Sesatyvisad „koreqtulobis tes-
tis“ gamoyenebas da gvTavazobs „garigebis samarTlianobis tests“, rac sruliad gaugeba-
ria, radgan am dros mowmdeba ara garigebis samarTlianoba, aramed is, Tu ramdenad iqna da-
culi da gaTvaliswinebuli mocemuli garigebis dadebisTvis dadgenili wesebi. gadawyve-
tilebis samarTlianobas, rogorc amas avtori amtkicebs (gv. 116), sasamarTlo ar amowmebs.  

avtoris danarCen mosazrebebs me ar Sevexebi, radgan dainteresebul mkiTxvels Se-
uZlia dawvrilebiT gaecnos am sakiTxs Cems zemoT miTiTebul monografiaSi. 

mecnierebaSi yvelas aqvs ufleba hqondes sakuTari azri, magram mecnieruli keTil-
sindisiereba moiTxovs, rom sxvisi mosazreba sworad iqnes gadmocemuli. garda amisa, sa-
survelia samecniero naazrevis gasamyareblad, miT umetes, roca es sxvaTa Sexedulebe-
bis uarsayofad gamoiyeneba, ramdenime fuZemdebluri naSromis miTiTeba, gansakuT-
rebiT, roca saubaria saerTaSorisod aRiarebul institutze. 

darwmunebuli var, rom axalgazrda avtori amas momavalSi ueWvelad gaiTvaliswi-
nebs.  
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ra aris samarTlis wminda Teoria? 

 
samarTlis wminda Teoria, rogorc amas saxelwodebac adasturebs, aris samar-

Tlis Teoria. Teoriis SemuSavebis xerxi ganisazRvreba misive obieqtiT. imisaTvis, 
rom CavwvdeT samarTlis Teoriis Taviseburebas, aucilebelia misi obieqtis bunebis 
gaazreba; upirveles yovlisa, pasuxi unda gavceT kiTxvas, Tu ra aris samarTali. 

miuxedavad imisa, rom samarTalis Teoria — an, rogorc xSirad moixsenieben, iu-
risprudencia — erT-erTi uZvelesi mecnierebaa, ar arsebobs sazogadod miRebuli sa-
marTlis cneba. mocemul sakiTxTan dakavSirebiT ori gansxvavebuli Sexeduleba arse-
bobs. pirvelis Tanaxmad, samarTali aris faqti, adamianis gansazRvruli qceva, ro-
melsac adgili aqvs drosa da sivrceSi da SesaZlebelia aRqmul iqnes Cveni grZnobe-
bis meSveobiT. faqtebi sabunebismetyvelo mecnierebaTa — fizika, qimia, biologia, 
fsiqologia, sociologia — sagania. amdenad, mocemuli Sexedulebis Tanaxmad, iuris-
prudencia arsebiTad arc gansxvavdeba aRniSnul sabunebismetyvelo mecnierebaTa-
gan. iseve rogorc mocemuli mecnierebani, iurisprudenciac aRwers Tavis sagans im 
mtkicebebis saxiT, rom raRaca arsebobs an ar arsebobs, anu: arsobis mtkicebaTa meS-
veobiT. meore Sexedulebis Tanaxmad, samarTali aris ara faqti, aramed norma. norma 
aris wesi, romlis Tanaxmadac raRac unda iyos an Sesruldes, miuxedavad imisa, rom es 
raRac jer ar arsebobs an ar Sesrulebula. normas aqvs brZanebis an miTiTebis xasia-
Ti, da Cveulebisamebr, lingvisturi TvalsazrisiT, gamoixateba imperatiulad, maga-
liTad, RmerTis mier sinas mTaze dadgenili aTi mcneba: „pativ-ec mamasa Sensa da de-
dasa Sensa“, „ara kac-hkla“ da ase Semdeg. normas SeiZleba hqondes ara marto brZane-
bis, aramed nebarTvis xasiaTic; normis meSveobiT, erTma pirma meores SeiZleba miani-
Wos Zalaufleba an brZanebebis gacemis uflebamosileba. RmerTma misca moses ebrae-
li xalxisaTvis brZanebaTa gacemis nebarTva; RmerTma mas kanonmdeblis uflebamosi-
leba uboZa. saxelmwifos konstitucia uflebas aZlevs calkeul adamians an adamian-
Ta jgufs, gamoscen kanonebi — zogadi normebi — da es kanonebi aZleven uflebamosi-
lebas administraciul organoebs, gamoscen individualuri normebi — sasamarTlo 
gadawyvetilebebi da administraciuli gankargulebani. dabolos, normas SeiZleba ne-
barTvis xasiaTic hqondes, anu nebarTvis safuZvelze pirs eZleva gansazRvruli qce-
vis ufleba, rac am nebarTvis gareSe akrZalulia. magaliTad, zogadi normis safuZ-
velze, mkvleloba akrZalulia; magram specialuri normis Tanaxmad, romelic zRu-
davs pirvel normas, igi nebadarTulia Tavdacvis SemTxvevaSi. swored zemoaRniSnuli 
warmoadgens normis sam funqcias: brZaneba an miTiTeba; uflebamosilebis miniWeba; ne-
barTva. Tu Cven vityviT, rom norma aris wesi, romlis mniSvnelobacaa, rom raRaca un-

                                                            
1  winamdebare naSromi Targmnilia Semdegi gamocemidan: Hans Kelsen: "What is the Pure Theory 

of Law?", in: Tulane Law Review, 1960, Volume 34, 269-276.  
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da Sesruldes, cneba „unda“ moicavs TiToeul sam funqcias; igi miuTiTebs swored 
normatiul funqciaze.  

gansakuTrebuli mniSvneloba, romelic axasiaTebs mtkicebas, romlis mixedviTac 
raRac unda iyos an Sesruldes, SesaZlebelia ganisazRvros mxolod im gansxvavebiT, 
romelic arsebobs mocemul mtkicebasa da im mtkicebas Soris, romlis mixedviTac ra-
Rac aris an Sesrulebulia. mocemuli gansxvaveba imTaviTve TvalSi sacemia. „arsisa“ 
da „jerarsis“ logikuri dualizmi gulisxmobs, rom mtkicebidan, romlis Tanaxmadac 
raRac unda iyos an Sesruldes, SeuZlebelia im daskvnis gamotana, rom raRac aris an 
Sesrulebulia, da piriqiT. 

Cven gvesmis „jerarsi“, rogorc „arsisagan“ gansxvavebuli fenomeni Tu pirveli in-
dividis moqmedebis gamoxatuleba, romelic Segnebuladaa mimarTuli sxva individis 

qcevisken. magaliTad, Tu A ubrZanebs B-s raRacis Sesrulebas, am moqmedebas aRvwerT 

mtkicebiT, romlis mixedviTac A-s surs, rom B-m Seasrulos raRac. es mtkiceba gane-
kuTvneba arsobis kategorias. magram moqmedebis Sinaarsis aRwera SeiZleba mxolod im 

mtkicebiT, rom B-m unda Seasrulos raRac, da ara arsobis mtkicebis gamoyenebiT, rom-

lis mixedviTac B asrulebs an surs Seasrulos is, rasac A ubrZanebs. is, rom B-m raRac 
unda Seasrulos, aris brZanebis aqtis subieqturi mniSvneloba; mniSvneloba, romelic 
aqts aqvs misi gamomcemlis, brZanebis gamcemi individis TvalTaxedviT. magram es ar 
aris ueWvelad brZanebis aqtis obieqturi mniSvnelobac, anu is mniSvneloba, romelic 

aqts eniWeba misi adresatis an mesame damoukidebeli piris TvalTaxedviT. is, rom B-m 
raRac unda Seasrulos, miiCneva aseve brZanebis aqtis obieqtur mniSvnelobad, Tu mo-
cemuli aqti aris uflebamosili. am SemTxvevaSi misi gamoxatuleba iwodeba normad. 
kiTxvas, romelic Seexeba gansazRvruli qcevis mavalebeli aqtis subieqtur da obieq-
tur mniSvnelobebs Soris gansxvavebas, mogvianebiT davubrundebiT.   

samarTlis wminda Teoriis Tanaxmad, samarTali aris norma, an, ufro zustad, 
normaTa erToblioba, normatiuli wesrigi. ramdenadac normatiuli wesrigi iuris-
prudenciis sagania, da normaTa mniSvneloba moiTxovs, rom raRac unda Sesruldes, 
rom adamianebi unda moiqcnen gansazRvruli saxiT, iurisprudencias ar SeuZlia saku-
Tari sagnis aRwera ise, rogorc amas sabunebismetyvelo mecniereba axdens — arsis 
mtkicebebis gamoyenebiT. nacvlad amisa, iurisprudencia mxolod jerarsul mtkice-
bebs gamoiyenebs. kiTxvaze, Tu ra aris samarTali konkretul SemTxvevaSi, magaliTad, 
qurdobasa Tu mkvlelobasTan mimarTebiT, pasuxi ar aris is, rom Tu adamiani Caidens 
qurdobas an mkvlelobas, igi aris an iqneba dasjili, aramed is, rom igi unda daisajos 
da imitom, rom arsebobs samarTali — rac gulisxmobs samarTlis moqmedebas — Tun-
dac maSin, rodesac konkretul SemTxvevaSi qurdi Tu mkvleli ar daisjeba imitom, 
rom moaxerxebs sasjelisagan Tavis daZvrenas. Tu kaliforniis sisxlis samarTlis sa-
xelmZRvaneloSi mocemuli iqneboda mtkiceba, romlis mixedviTac adamiani, romelic 
Caidens qurdobas an mkvlelobas, aris an iqneba dasjili, msgavsi mtkiceba iqneboda 
mcdari, rameTu, samwuxarod, kaliforniis StatSi dafiqsirebulia calkeuli Sem-
Txveva, romlebSiac — gamonaklisis saxiT — mkvleli darCa dausjeli. magram samarTa-
li ambobs, rom mkvleli yvela SemTxvevaSi unda daisajos.  
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rodesac kanonieri xelisufleba iyenebs mis mierve gamocemul normaSi cnebas 
„unda“ — magaliTad, qurdi unda daisajos, samoqalaqo aRsrulebis RonisZieba unda 
Catardes im debitoris qonebis mimarT, romelic ar anazRaurebs vals — mocemul 
termins aqvs preskrifciuli mniSvneloba. rogorc preskrifcia an brZaneba, norma 
arc WeSmaritia da arc mcdari, aramed moqmedi an aramoqmedi. Tumca, igive termini 
deskrifciul mniSvnelobas Rebulobs, rodesac gamoiyeneba samarTlis mecnierebis 
mier mtkicebaSi, romelic asabuTebs samarTlis normis moqmedebas. amgvari mtkiceba 
SeiZleba iyos WeSmariti an mcdari. mxolod kanonier xelisuflebas SeuZlia pres-
krifcia; samarTlis mecnierebas SeuZlia mxolod deskrifcia, aRwera imisa, rasac xe-
lisufleba daadgens.  

miuxedavad imisa, rom logikis principebi, rogoricaa, magaliTad, winaaRmdego-
bis kanoni da daskvnis gamotanis wesebi, gamoiyeneba mxolod im mtkicebebis mimarT, 
romlebic SeiZleba iyos WeSmariti an mcdari, SesaZlebelia maTi arapirdapiri gamo-
yeneba aseve samarTlis normebTan mimarTebiTac, ramdenadac mtkicebani normebis Se-
saxeb, mtkicebani, romlebic adastureben samarTlis arsebobas, anu moqmedebas, eqvem-
debarebian aRniSnul principebs. ori mtkiceba, romelTagan erTi adgens, rom, moqme-
di samarTlis moTxovnidan gamomdinare, adamiani unda moiqces gansazRvruli saxiT, 
xolo meore adgens, rom adamiani ar unda moiqces amgvarad imave moqmedi samarTlis 
moTxovnidan gamomdinare, ewinaaRmdegeba erTmaneTs, iseve rogorc is ori mtkiceba, 
romelTagan erTi adasturebs, meore ki uaryofs raRacis arsebobas. Tu pirveli mtki-
ceba WeSmaritia, maSin meore mcdari unda iyos. ori winaaRmdegobrivi norma SeiZleba 
miCneul iqnes moqmed normad mxolod im mtkicebebis saxiT, romlebic ewinaaRmdegebi-
an erTmaneTs. am mniSvnelobiT, sapirispiro normebis Sesaxeb SegviZlia vTqvaT, rom 
isini „ewinaaRmdegebian“  erTmaneTs. Sesabamisad, ori urTierTgamomricxavi norma ar 
SeiZleba miCneul iqnes erTdroulad moqmedad. amdenad, samarTlis mecniereba Tavis 
sagans logikur erTeulad ganixilavs: arawinaaRmdegobrivi normebis sistema.     

miuxedavad imisa, rom samarTali aris norma da ara faqti, mainc aucilebeli urTi-
erToba arsebobs normasa da faqts Soris. norma aris — rogorc ukve aRiniSna — faqtis 
mniSvneloba, faqtisa, romlis meSveobiTac miRebulia norma. faqti, romliTac miRebu-
lia, an, metaforulad rom vTqvaT, Seqmnilia norma, warmoadgens individis moqmedebas 
an aseT moqmedebaTa wyebas, romelic winaswarganzraxulad mimarTulia sxvisi qcevisa-
ken. Tu igi ganekuTvneba sakanonmdeblo aqtis an Cveulebis kategorias, saqme gvaqvs zo-
gad normasTan. xolo Tu ganvixilavT sasamarTlo an administraciul aqts, saxezea in-
dividualuri norma. normis Semqmneli aqti aris faqti, romelic arsebobs drosa da 
sivrceSi da SesaZlebelia aRviqvaT grZnobis organoTa meSveobiT. faqtis aRwera SesaZ-
lebelia arsobis kategoriiT. magram es faqti gansxvavebulia misi mniSvnelobisagan — 
anu normisagan — rac iurisprudenciis sagania, da romelic ar SeiZleba gadmoices ar-
sobis mtkicebaze dayrdnobiT, aramed mxolod jerarsuli mtkicebis gamoyenebiT gad-
moicema. simarTlea isic, rom iurisprudencia aseve ganixilavs im proceduras, romlis 
meSveobiTac xdeba samarTlis normebis miReba; magram mxolod imdenad, ramdenadac 
swored samarTlis normebis meSveobiT xdeba mocemuli proceduris dadgena da dam-
tkiceba. samarTali aregulirebs Tavissave warmoebas. mxolod is normebi ganekuTvneba 
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iurisprudenciis sagans, romlebic Tavad aweseben normis warmoebis aqtebs, an iZlevian 
amis uflebamosilebas. iurisprudencia ganixilavs sakanonmdeblo process mxolod im-
denad, ramdenadac es procesi dadgenilia konstituciaSi, xolo sasamarTlo — adminis-
traciul process aseve mxolod imdenad, ramdenadac xdeba maTi dadgena kanonebsa Tu 
CveulebiTi samarTlis normebSi. konstitucia, kanonebi, CveulebiTi samarTali gane-
kuTvneba normebs, da mxolod amdenad — iurisprudenciis sagans.  

is garemoeba, rom samarTlis normis arsebobisTvis — rac normis moqmedebas gu-
lisxmobs — igi unda Seiqmnas im aqtis meSveobiT, romelic warmoadgens drosa da siv-
rceSi arsebul faqts, ar gulisxmobs normasa da faqts Soris erTaderT urTierTo-
bas. norma SeiZleba iqnes an ar iqnes Sesrulebuli da gamoyenebuli konkretuli ada-
mianuri qcevis Sedegad, romelsac faqtobrivad drosa da sivrceSi aqvs adgili. sa-
marTlebrivi wesrigi mTlianobaSi da konkretuli samarTlebrivi normebi, romlebic 
Seadgenen mocemul samarTlebriv wesrigs, miCneulia moqmedad mxolod im SemTxveva-
Si, Tu saerTod xdeba maTi Sesruleba da gamoyeneba, Tu isini arian efeqturni. Tumca 
maTi moqmedeba ar unda agverios maTsave efeqturobaSi. efeqturoba mxolod pirobaa 
moqmedebis, da ara misi identuri. samarTlis norma SeiZleba iyos moqmedi, sanam is 
efeqturi gaxdeba. rodesac sasamarTlo iyenebs kanons sakanonmdeblo organos mier 
misi miRebidan pirvelad, amdenad, manam, sanam kanoni efeqturi gaxdeba, sasamarTlo 
iyenebs moqmed samarTals; mas SeuZlia mxolod moqmedi kanonis gamoyeneba. magram ka-
noni kargavs moqmedebis Zalas, Tu igi ver gaxdeba efeqturi, an Sewyvets efeqturo-
bas. faqti, rom samarTlis norma iZens efeqturobas, unda daematos faqts, rom igi 
Seqmnilia aqtis Sesabamisad; sxva SemTxvevaSi SeuZlebelia misi miCneva moqmedebis Za-
lis mqoned. magram, iseve rogorc aqti, romlis mixedviTac xdeba normis miReba, ar 
aris identuri normisa — rac aRniSnuli aqtis Sinaarss warmoadgens — samarTlis nor-
mis efeqturoba ar aris misi moqmedebis identuri.   

doqtrina, romelic ganmartavs samarTals, rogorc faqts, efuZneba normis 
mcdar identifikacias im aqtTan, romlis mniSvnelobasac warmoadgens norma, da aseve 
normis moqmedebis mcdar gaigivebas missave efeqturobasTan. aRniSnuli mcdari msje-
lobisaTvis gverdis avliT, samarTlis wminda Teoria ganasxvavebs iurisprudencias, 
— romelic normebs jerarsuli mtkicebebis saxiT ganixilavs, sabunebismetyvelo mec-
nierebisagan, — romelic faqtebs arsobis mtkicebebad ganixilavs. es aris pirveli mi-
zezi imisa, Tu ratom ewodeba mas samarTlis „wminda“ Teoria. meore mizezi isaa, rom 
igi gamijnavs iurisprudencias eTikisagan. eTikis mecnierebac ganixilavs normebs, 
iseve rogorc iurisprudencia, magram eTikis mier ganxiluli normebi ara samarTlis, 
aramed moralis normebia. gansxvaveba samarTlisa da moralis normebs Soris isaa, rom 
samarTlis normebi awesebs konkretul qcevas, romlis sawinaaRmdego qcevasac upi-
rispirdeba iZulebis RonisZiebiTa Tu sanqciiT. sanqcia aris sicocxlis, Tavisufle-
bis, sakuTrebis Tu sxva faseulobis iZulebiTi warTmeva, rogorc reaqcia konkre-
tul qcevaze, romelsac kanonieri xelisufleba miiCnevs sazogadoebisTvis zianis 
momtanad. kanoniT ikrZaleba mkvleloba, qurdoba da sxva saxis qmedebebi im saxiT, 
rom Tu vinme Caidens mkvlelobas an qurdobas, igi daisjeba sikvdiliT an patimrobiT. 
samarTali yvelas avaldebulebs aRebuli sesxis dafarvas imisi dawesebiT, rom Tu 
vinme ar gadaixdis vals, Catardeba samoqalaqo aRsrulebis RonisZiebani misi qonebis 
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mimarT. konkretul qmedebaze sanqciis mibmiT, samarTali axdens mocemuli qmedebis 
kvalificirebas deliqtad da ukanonod, da mis sawinaaRmdego qmedebas acxadebs sa-
marTlebrivi movaleobis Sinaarsad. am TvalsazrisiT, samarTali iZulebiTi wesrigia. 
moralis normebi, aseve, krZalaven an aweseben konkretul qcevebs, zogierTi maTgani 
samarTlis identur qcevebsac moiTxovs, magram sawinaaRmdego qcevisTvis sanqciis 
saxiT iZulebiTi aqtis gansazRvris gareSe. moraluri wesrigi aris normatiuli, mag-
ram ara iZulebiTi wesrigi.  

imdenad, ramdenadac moralis normebi yalibdeba adamianTa qcevebis meSveobiT, 
aseve iqmneba religiis fuZemdebelTa — mose, ieso, muhamedi — mier, an viTardeba Cveu-
lebis Sedegad, ganasxvaveben mraval moralur wesrigs, romelic moqmedebs sxvadasxva 
sazogadoebaSi drois gansxvavebul etapze. amdenad, moralur faseulobas aqvs mxo-
lod fardobiTi xasiaTi. gansazRvruli samarTlebrivi wesrigi SeiZleba Seesabamebo-
des an ar Seesabamebodes calkeul moralur wesrigs; magram samarTlebrivi wesrigis 
moqmedeba ar aris damokidebuli moralur wesrigTan mis Sesabamisobaze. gansazRvruli 
moraluri wesrigis TvalsazrisiT, igi SeiZleba miCneul iqnes dadebiTad an uaryofi-
Tad. is, rom samarTlebrivi wesrigi moralurad dadebiTia, gulisxmobs mis samarTlia-
nobas; moraluri TvalsazrisiT misi uaryofiTi Sefaseba ki mis usamarTlobaze metyve-
lebs. faqtobrivad, yoveli samarTlebrivi wesrigi met-naklebad Seesabameba calkeul 
moralur wesrigs, romelic gabatonebulia mmarTvel jgufSi, romlis interesebic gan-
sazRvravs samarTalwarmoebis process; da amdenad, aRniSnuli moraluri wesrigis 
TvalsazrisiT, igi samarTlianad miiCneva. magram, imavdroulad igi SeiZleba met-nak-
lebad ewinaaRmdegebodes moralur wesrigs, romelic gabatonebulia sxva jgufebSi, 
Tundac imave sazogadoebisa, romelSiac moqmedebs samarTlebrivi wesrigi. amdenad, 
aucilebelia samarTlis gansxvaveba samarTlianobisagan. mtkiceba samarTlis Sesaxeb 
ar unda gulisxmobdes samarTlis moraluri Rirebulebis nebismier Sefasebas, mis sa-
marTlianobas Tu usamarTlobas, rac, Tavis mxriv, ar gamoricxavs im postulats, rom 
samarTali unda iyos samarTliani. Tumca, radganac erTi samarTlianobis nacvlad ar-
sebobs samarTlianobis uricxvi da aseve winaaRmdegobrivi ideali, mocemuli postu-
latis wamoyeneba ar unda moxdes imis miTiTebis gareSe, Tu am simravlidan romeli sa-
xis samarTlianobaa nagulisxmevi. zustad imdenad, ramdenadac samarTlis wminda Teo-
ria ganasxvavebs samarTals bunebisagan da iurisprudencias sabunebismetyvelo mecnie-
rebebisagan, igi ganasxvavebs samarTals moralisagan da, amdenad, iurisprudencias — 
eTikisagan. aRniSnuli ori TvalsazrisiT is aris swored samarTlis „wminda“ Teoria.  

samarTlis wminda Teoria samarTlis pozitiuri Teoriaa. pozitiuri samarTali 
iZulebiTi wesrigia, romlis normebic yalibdeba adamianTa moqmedebis safuZvelze — 
sakanonmdeblo, sasamarTlo da administraciuli organoebis mier, an adamianTa qce-
vebis safuZvelze Camoyalibebuli Cveulebebis Sedegad. sakanonmdeblo, sasamarTlo 
da administraciuli organoebi ganixileba rogorc adamianebi maTTvis miniWebuli sa-
xelmwifo organos uflebamosilebis farglebSi. ramdenadac samarTali iqmneba moce-
muli organiebis mier, Cven vambobT, rom samarTals qmnis saxelmwifo. gansazRvrul 
individTa mier miRebul samarTalwarmoebis aqts ganvmartavT rogorc „saxelmwifos 
aqts“; calkeul pirTa mier faqtobrivad ganxorcielebul funqcias mivawerT saxel-
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mwifos. magram ra aris saxelmwifo da ra saxis urTierTobaSia is samarTalTan? samar-
Tlis wminda Teoria gviCvenebs, rom adamianis mier ganxorcielebuli moqmedeba gani-
marteba rogorc saxelmwifoebrivi moqmedeba mxolod maSin, Tu am moqmedebas gansa-
kuTrebuli saxiT samarTlebrivi wesrigi adgens; rom samarTalwarmoebis am aqtis 
Sesrulebis saxelmwifosTvis mikuTvneba niSnavs aqtis SeTavsebas samarTlebrivi wes-
rigisadmi, romliTac aRniSnuli aqti ganisazRvreba; rom saxelmwifo, rogorc moqme-
di piri, romelic qmnis samarTals, sxva ara aris ra, Tu ara samarTlebrivi wesrigis 
personifikacia, romelic aregulirebs Tavissave warmoebas; da rom saxelmwifo, ro-
gorc socialuri wesrigi Tu politikuri organizacia, aris is iZulebiTi wesrigi, 
romelsac Cven samarTals vuwodebT; rom saxelmwifo, warmosaxuli, rogorc samar-
Tlisagan gansxvavebuli realuri arseba, am SedarebiT centralizebuli samarTleb-
rivi wesrigis hipostatizeba an mis personifikaciaa. amdenad, samarTlis wminda Teo-
ria abaTilebs saxelmwifosa da samarTlis mcdar dualizms, rac gabatonebulia tra-
diciul samarTlebriv Tu politikur azrovnebaSi.   

samarTlis wminda Teoria mxedvelobaSi iRebs mxolod pozitiur samarTals, nor-
mebs, romlebic iqmneba adamianTa moqmedebis safuZvelze. igi ugulebelyofs normebs, 
romlebic momdinareoben sxva, magaliTad, zehumanuri avtoritetebisagan. Sesabamisad, 
iurisprudenciis sferodan igi gamoricxavs nebismier RvTiur samarTals, anu samar-
Tals, romlis Semqmnelad RmerTi an misi msgavsi arseba ivaraudeba. Sedegad, igi gamo-
ricxavs aseve egreT wodebul bunebiT samarTals, samarTals, romelic — bunebiTi sa-
marTlis doqtrinis mixedviT — imanenturia bunebaSi. samarTali — igulisxmeba adamia-
nis qcevis maregulirebeli normebi — SesaZloa imanenturi iyos bunebaSi mxolod im 
SemTxvevaSi, Tu buneba iqneboda miCneuli kanonmdeblad. bunebis kanonmdeblad miCneva 
gulisxmobs bunebisaTvis nebelobis miweras. es an animisturi crurwmena iqneboda an 
bunebis Teologiuri interpretacia, dafuZnebuli rwmenaze, romlis mixedviTac bune-
ba Seqmnilia RmerTis mier da, amdenad, RmerTis absoluturi keTili nebis manifesta-
ciaa. aRniSnuli warmoadgens metafizikur mosazrebas, romelic SeuTavsebelia nebis-
mier mecnierul SemecnebasTan da, amdenad, samarTlis mecnierebasTanac.  

igive argumenti upirispirdeba bunebiTi samarTlis doqtrinis im versias, rome-
lic adamianis qcevis samarTliani normebis mikvlevas cdilobs adamianis bunebaSi, ker-
Zod ki mis gonSi. goni aris Semecnebis unari. Cveni goniT SegviZlia vicodeT, gavigoT 
Tu gaviazroT raRac, rac Semecnebis obieqtis saxiTaa mocemuli aRniSnuli gonebrivi 
operaciisagan damoukideblad. normis dadgena, raRacis daweseba aris nebis funqcia, 
da adamianis neba fsiqikuri fenomenia, rac sruliad gansxvavdeba adamianis gonisagan. 
adamianis gons SeuZlia Seimecnos normebi mas Semdeg, rac isini dgindeba adamianis nebis 
aqtis safuZvelze, magram mas Tavad ar SeuZlia normebis Seqmna. mxolod RmerTis Sem-
TxvevaSi emTxveva goni da neba erTmaneTs; mxolod RmerTTan mimarTebiT SeiZleba sje-
rodes xalxs, rom icode is, rac unda iyos, aris imis identuri, rac ginda, rom iyos. 
amasve gulisxmobs codnis xis Zveli miTic: rodesac adamianebi gasinjaven am xis na-
yofs, isini gaxdebian RmerTis msgavsni, ecodinebaT sikeTec da borotebac. RmerTisaT-
vis ki sikeTisa da borotebis codna igivea, rac sikeTis nebarTva da borotebis akrZal-
va. mxolod maSin, rodesac goni adamianisa, romelic RmerTma Tavis saxebad Seqmna, Ca-
iTvleboda RvTiuri gonis nawilad, SesaZlebeli iqneboda misi miCneva normaTmwarmoe-
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bel nebad, egreT wodebul „praqtikul gonad“. aRniSnuli winaaRmdegobrivi cneba, ro-
melic goniTi samarTlis safuZvelia, Teologiuri warmoSobisaa.   

Teologiuri Tu bunebiTi samarTlis doqtrinisagan gansxvavebiT, samarTlis 
wminda Teoria, rogorc pozitiuri Teoria, ar eZebs pozitiuri samarTlis moqmede-
bis mizezs RvTaebriv Tu bunebis wesrigSi, romelic gansxvavdeba da aRemateba pozi-
tiur samarTals. igi uaryofs Sexedulebas, romlis mixedviTac pozitiuri samarTali 
moqmedebs mxolod im SemTxvevaSi, Tu misi Sinaarsi Seesabameba saRvTo an bunebis wes-
rigs, anu pozitiuri samarTali moqmedia mxolod maSin, Tu igi samarTliania. igi yo-
vel pozitiur samarTals — nebismier iZulebiT wesrigs, romelic dadgenilia indi-
vidTa moqmedebiT da mTlianobaSi aris efeqturi — miiCnevs moqmedad, miuxedavad misi 
samarTlianobisa Tu usamarTlobisa. kiTxva pozitiuri samarTlis moqmedebis mize-
zis Sesaxeb — kiTxva, Tu ratom unda moxdes nebismieri iZulebiTi wesrigis normaTa 
Sesruleba da gamoyeneba — samarTlis wminda Teoriis Tanaxmad, unda iqnes gagebuli 
Semdegi kiTxvis saxiT: romeli logikuri pirobis Sedegad unda moxdes samarTalwar-
moebis aqtis subieqturi mniSvnelobis — romlis Tanaxmadac adamianebi unda moiqcnen 
gansazRvrulad — ganmarteba maTi obieqturi mniSvnelobiT? mocemul kiTxvaze pasu-
xis gacemisas mxedvelobaSi unda viqonioT is garemoeba, rom mtkicebidan, romlis Ta-
naxmadac raRac arsebobs an Sesrulda, logikurad SeuZlebelia im daskvnis gamotana, 
rom raRac unda iyos an unda Sesruldes, iseve rogorc mtkicebidan, romlis Tanaxma-
dac raRac unda iyos an unda Sesruldes, logikurad SeuZlebelia im daskvnis gamota-
na, rom raRac arsebobs an Sesrulda. mocemuli logikuri principi gamoiyeneba aseve 
nebis gamomxatveli moqmedebis faqtis mimarT, romlis subieqturi mniSvnelobac isaa, 
rom raRac unda Sesruldes. individis brZanebis faqtidan, romlis Tanaxmadac sxva 
individi unda moiqces gansazRvruli saxiT, ar gamomdinareobs is, rom sxva individi 
ase unda moiqces. brZanebis aqtis subieqturi mniSvnelobidan ar gamomdinareobs is, 
rom brZanebis Sinaarsi obieqturad moqmedi normaa, romlis Seusruleblobac raime 
saxis zians gamoiwvevda. Tu gangsteri ubrZanebs vinmes misTvis garkveuli Tanxis ga-
daxdas, Cven ar vTvliT, rom es piri unda daemorCilos aRniSnul brZanebas, da, amde-
nad, Tu ar daemorCileba, amiT arasworad moiqceva. ar SeiZleba normis deducireba 
faqtidan; SesaZlebelia misi mxolod normidanve deducireba. Sesabamisad, sasamar-
Tlo gadawyvetilebisa Tu administraciuli brZanebulebis moqmedebis mizezi ar 
aris is faqti, rom mosamarTlem uSualod gamoitana gadawyvetileba, an administra-
ciulma organom realurad gamosca brZanebuleba. kanonTa moqmedebis safuZvelia 
konstitucia, romelic kanonis miRebis uflebamosilebas aniWebs pirs an pirTa 
jgufs. Tu saqme istoriulad pirvel konstitucias exeba, da Tu mocemuli konstitu-
ciis moqmedebis safuZvlad SeuZlebelia — samarTlis pozitiuri Teoriis mixedviT — 
miviCnioT saRvTo, zehumanuri nebis safuZvelze Seqmnili zemdgomi wesrigi, romelic 
konstituciis Seqmnis uflebamosilebas mianiWebda pirs an pirTa jgufs, konstitu-
ciis da, amdenad, konstituciis Sesabamisad miRebuli kanonebis, sasamarTlo gadawy-
vetilebebisa da administraciul brZanebulebaTa moqmedebis safuZvlad SegviZlia 
mxolod is norma miviCnioT, romelsac Cven moviazrebT warmosaxvaSi, Tu gvsurs kon-
stituciis, kanonebis, sasamarTlo gadawyvetilebisa da administraciuli brZanebu-
lebebis mniSvnelobiT mocemuli subieqturi aqtebi ganvmartoT, rogorc obieqtu-
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rad moqmedi normebi. xdeba normis moazreba, romlis mixedviTac adamianebi unda mo-
iqcnen konstituciis Sesabamisad, da amdenad, konstituciis safuZvelze kanonmdeb-
lis an Cveulebis mier Seqmnili zogadi normebis Sesabamisad, da bolos individua-
lur normaTa Sesabamisad, romlebic miiReba kanonisa Tu CveulebiTi samarTlis sa-
fuZvelze, sasamarTlo da administraciuli aqtebis meSveobiT; anu samarTlebrivi 
wesrigisTvis damaxasiaTebeli ierarqiuli struqturis Sesabamisad. aRniSnuli nor-
ma, romelic ar aris pozitiuri norma — ar aris adamianis an zeadamianuri nebis Sede-
gad miRebuli aqtis safuZvelze Seqmnili norma, aramed mxolod moiazreba iuridiul 
azrovnebaSi — pozitiuri samarTlebrivi wesrigis moqmedebis safuZvelia. mas ewode-
ba ZiriTadi norma. misi moazreba aris piroba imisa, rom adamianTa moqmedebis safuZ-
velze Seqmnili da mTlianobaSi efeqturi nebismieri iZulebiTi wesrigi iwodebodes 
obieqturad moqmed normaTa sistemad.  

aRniSnulis moazreba SesaZlebelia, magram igi ar aris aucilebeli. Tu ZiriTadi 
norma ar moazreba, adamianTa moqmedebiT miRebuli da erTobliobaSi efeqturi iZu-
lebiTi wesrigi, nacvlad moqmed normaTa sistemisa, SeiZleba ganimartos mxolod ro-
gorc brZanebaTa erToblioba; da amgvari wesrigis safuZvelze Camoyalibebuli ur-
TierToba ar SeiZleba ganimartos rogorc samarTlebrivi urTierToba, anu movaleo-
bebis, uflebebis, kompetenciebis sfero, aramed rogorc ZalauflebiTi urTierToba. 
amdenad, samarTlis wminda Teoria, miiCnevs ra ZiriTad normas logikur pirobad, 
romlis mixedviTac iZulebiTi wesrigi SeiZleba ganimartos moqmed pozitiur samar-
Tlad, adgens pozitiuri samarTlis moqmedebis mxolod pirobiT, da ara kategoriul 
safuZvels. ramdenadac ZiriTadi norma gulisxmobs gansazRvrul iZulebiT wesrigs, 
dadgenils adamianTa gansazRvruli moqmedebebis Sedegad, romelic xasiaTdeba zoga-
dad efeqturobiT gansazRvrul drosa da gansazRvrul sivrceSi, ar arsebobs arCeva-
ni gansxvavebul ZiriTad normebs Soris. mxolod im ZiriTadi normis moazreba SeiZle-
ba, romelic gulisxmobs msgavs iZulebiT wesrigs. 

samarTlis wminda Teoriis Tanaxmad, ZiriTadi normis moazreba SeiZleba nebismi-
er iZulebiT wesrigTan mimarTebiT, romelic yalibdeba adamianTa moqmedebis safuZ-
velze da xasiaTdeba zogadi efeqturobiT, miuxedavad misi Sinaarsisa, anu miuxeda-
vad samarTliani Tu usamarTlo xasiaTisa. mocemuli Teoria ar isaxavs miznad pozi-
tiuri samarTlis moralur Tu politikur dafuZnebas. rogorc pozitiuri samar-
Tlis mecniereba, igi uaryofs sakuTari sagnis samarTlianad Tu usamarTlod Sefase-
bis princips; mas ar SeuZlia Sefasebis absoluturi, myari standartis danergva. maT 
ki, vinc iurisprudenciisgan msgavs standarts moelis, SeuZliaT, zogadad samarTlis 
pozitiuri Teoria da kerZod ki samarTlis wminda Teoria miiCnion aradamakmayofi-
leblad. magram maTi molodinis dakmayofileba mxolod Teologiuri spekulaciiT 
iqneba SesaZlebeli: metafizikis, da ara samarTlis mecnierebis, meSveobiT.  

       
Targmna 

laSa bregvaZem∗ 

                                                            
∗ Tsu-is iuridiuli fakultetis doqtoranti, asistent-profesori. 



evgenia kurzinski-singeri
∗
 

 
 
 

RirebulebaTa iurisprudencia rogorc germanuli samarTlis 

meTodikis safuZveli
∗∗

 

 
aRniSnuli statia aris konspeqti leqciisa, romelic Catarda programis — `Sedare-

biTsamarTlebrivi kvleva evraziul samarTalSi~ — farglebSi. programa moqmedebs maqs-
plankis saxelobis sazRvargareTis qveynebisa da saerTaSoriso kerZo samarTlis insti-
tutSi (germania, hamburgi) (folksvagenis fondis mxardaWeriT) da miznad isaxavs, gaac-
nos mkiTxvels germanuli samarTlebrivi meTodikis safuZvlebi. statiis pirvel nawilSi 
warmodgenili iqneba Teoriuli koncefciebi maTi ganviTarebis procesSi,1 xolo meore 
nawilSi demonstrirebuli iqneba maTi gamoyeneba konkretul magaliTze. 

 
1. germanuli samarTlis meTodikis ganviTareba 

 
a) pandeqtistika istoriul konteqstSi 

 
klasikuri germanuli samarTlis meTodikis skolad miCneulia pandeqtistika, 

romelic, pirvel rigSi, ukavSirdeba bernhard vindSaidis saxels, ufro zustad ki, 
misi pandeqturi samarTlis saxelmZRvanelos.2 am meTodikis arsis  ukeT gasagebad sa-
survelia gadavxedoT misi Camoyalibebis istorias, romelic mWidrodaa dakavSirebu-
li me-19 saukunis bolos germaniis gaerTianebis istoriasTan.3 gvinda SegaxsenoT, 
rom  1871 wlamde germania Sedgeboda mravali patara damoukidebeli saxelmwifosa-
gan, romlebic 1834 wlidan gaerTiandnen sabaJo kavSirSi. Sesabamisad, gaerTianebis 
momentSi ar arsebobda erTiani germanuli samoqalaqo samarTali. germaniis zogierT 
regionSi, magaliTad, kiolnSi, moqmedebda napoleonis kodeqsi, berlinSi moqmedebda 

e.w. `prusiis saerTo miwis samarTali~ (Preuuisches Allgemeines Landrecht), laifcigSi ki — 
saqsonuri samoqalaqo sjuldeba, romelic im dros kodifikaciis yvelaze Tanamed-
rove aqti iyo. mainis frankfurtSi gamoiyeneboda romis samarTali, e.w. `saerTo sa-

                                                            
∗  samarTlis doqtori, maqs-plankis sazRvargareTis qveynebisa da saerTaSoriso kerZo  

samarTlis instituti, hamburgi, germania.  
∗∗   Юриспруденция ценностей как основа методики немецкого права. Научные труды Адилет (Казах-

стан), 2011, N1,  87-94. 
1   germanuli samarTlis samarTlebrivi meTodikis ganviTarebis istoriis Sesaxeb ix.: А.Г. Ка-

рапетов, Политика и догматика гражданского права: исторический очерк // Вестник ВАС 2010 № 4/5. 
2    Lehrbuch des Pandektenrechts, 3 Bände, 1862-1870, 3. Aufl. dawvrilebiT vindSaidis Sesaxeb ix.: 

Rückert, JuS 1992, S. 902-908. 
3   1871 Gründung des (zweiten) deutschen Kaiserreichs. me-2 reixis istoriis Sesaxeb ix.: Gebhard, 

Handbuch der deutschen Geschichte, 10. Aufl. 2001, Band 16. 
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marTalis~ (Gemeines Recht) saxiT.4 swored romis samarTali gaxda gaerTianebuli ger-
maniis samoqalaqo samarTlis ganviTarebis Tavdapirveli safuZveli. 

termini `pandeqtistika~ momdinareobs berZnuli sityva `pandeqtebisagan~, rom-

liTac aRiniSneboda digestebi, Corpus Iuris Civil-is Semonaxuli nawili.5 aRniSnuli nawi-
lebi Seicavdnen klasikuri antikuri xanis romaeli iuristebis sistematizebul naS-
romebs. rasakvirvelia, romis samarTali germaniaSi gamoiyeneboda ara Tavisi pirvan-
deli saxiT. wina aswleulebis ganmavlobaSi romis samarTalma ganicada mniSvnelovani 
mecnieruli damuSaveba. pirvel rigSi, romis samarTlidan gamoyvanil iqna cnebebi da 
principebi, romlebic aisaxa pandeqtistikis saxelmZRvaneloebSi, pirvel rigSi ki, 
vindSaidis zemoaRniSnul saxelmZRvaneloSi, romliTac sargeblobdnen germaneli 
iuristebi. Sesabamisad, pandeqturma swavlebam didi gavlena moaxdina germanul samo-
qalaqo sjuldebaze, sadac pandeqtistikis araerTma koncefciam pova asaxva, rogori-
caa, magaliTad, savinis mier gamoyvanili abstraqciis principi.6  

Tumca unda aRiniSnos, rom es gavlena, upirveles yovlisa, exeboda iuridiul me-
Tods. germaniis samoqalaqo sjuldebis  miRebis Semdeg romis samarTlis normebTan 
kavSiri gawyda. sistematizacia da konceptualizmi, ukve germaniis samoqalaqo sjul-
debis debulebaTa safuZvelze, inarCunebdnen gadamwyvet rols mecnier-iuristTa 
naSromebSi. amgvarad, SeiZleba iTqvas, rom pandeqtistika, rogorc iurisprudenciis 
klasikuri meTodi, ZiriTad miznad isaxavs samarTlis logikuri sistemis agebas, ro-
melSiac formalur logikas Zalian didi mniSvneloba eniWeba. 

 
b. pozitivizmi, cnebaTa iurisprudencia da `samarTlis wminda                     

swavleba~ 
 

tendencia, samarTali gagebul iqnes rogorc formalur logikaze damyarebuli 
sistema, gaZlierda germanul samarTlebriv mecnierebaSi pozitiuri swavlebis SeR-
weviT. es swavleba gamomdinareobs postulatidan, rom samarTali aris mxolod is we-
sebi, romlebic dadgenilia saxelmwifos mier kanonSemoqmedebiT procesSi. aRniSnu-
li pozitiuri samarTali moiTxovs upirobo Sesrulebas da ar tovebs adgils samar-
Tlis ganviTarebisaTvis samosamarTleo samarTalSemoqmedebis farglebSi. amave 
dros, samarTlebrivi normebis gamoyeneba mkacrad unda iyos orientirebuli grama-
tikuli da formalur-logikuri (sistemuri) interpretaciis meTodebze. kanonmdeb-
lis miznebi, iseve rogorc samarTlianobis, moralisa da eTikis mosazrebani, samar-
Tlis gamoyenebis procesSi araviTar rols ar asrulebs.7 

                                                            
4   Horn, Einführung in die Rechtswissenschaft und die Rechtsphilosophie, Heidelberg 1996, Rn. 149. 
5  dawvrilebiT ix. Zimmermann, in: Basedow/Hopt/Zimmermann (Hrsg.), Handwörterbuch des 

Europäischen Privatrechts I, Tübingen 2009, S. 286 ff.  
6  Savigny,  System des heutigen Römischen Rechts, Bd. III, S. 312 f; Staudinger-Olzen, Einleitung zum 

Schuldrecht, Neubearbeitung 2009, Rn. 27 
7  dawvrilebiT ix.  Horn, (Fn. 4), Rn. 358 ff. 
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cnebaTa  iurisprudencia (Begriffsjurisprudenz) pozitivizmis erT-erT gamokveTil 

skolad gvevlineba, romelic georg fridrix puxtas mieraa daarsebuli.8 SemoTavaze-
bul meTodikas wina planze gamohyavs formaluri logika da cdilobs aagos wminda iu-
ridiuli, pozitiur cnebaTa sistema, romelic ar ukavSirdeba realur sazogadoebas.  

garda amisa, aRsaniSnavia kelzenis `samarTlis wminda Teoria~, romelic aseve 
efuZneba formalur logikas, krZalavs ra samarTlebriv meTodikaSi gare gavlenebis 
gaTvaliswinebas, rogoricaa, magaliTad, eTikuri Rirebulebebi. ase, Tavis naSromSi, 
`ra aris samarTlianoba~9, kelzeni icavs mosazrebas, rom samarTlianoba, rogorc ase-
Ti, ar arsebobs. SesaZlebelia mxolod RirebulebaTa da interesTa konfliqtebis mo-
wesrigeba im RirebulebaTa sistemasTan dakavSirebiT konsensusis miRweviT, romelic 
mocemul konkretul sazogadoebaSia gabatonebuli. Cemi azriT, rTulia, ar daeTan-
xmo postulats, rom kanoni mowodebulia, gadawyvitos interesTa da RirebulebaTa 

konfliqti, Tumca kelzenis mosazreba imis Sesaxeb, rom de lege ferenda-s analizi iuri-

diuli mecnierebis saqme ar aris, winaaRmdegobaSia Tanamedrove midgomasTan. 

  
g. interesTa iurisprudencia 

 
pozitivizmis naklovanebebi germaneli mecnierebis mier ukve me-19 saukunis bo-

los iqna SemCneuli. kerZod, ieringi Tvlida, rom samarTali gagebul unda iqnes da 
gamoiyenebodes im miznebidan gamomdinare, romelTac is isaxavs.10 

termini `interesTa iurisprudencia~ SemoTavazebul iqna filip hekis mier.11 am 
midgomis arsi isaa, rom imis nacvlad, rom miiRo Sedegi logikuri ganmartebis gziT, 
aRniSnul midgomas kanonis norma esmis, rogorc gansazRvrul interesTa konfliqtis 
mizanmimarTuli da gonivruli gadawyveta kanonmdeblis mier.12 mosamarTlem unda 
amoicnos kanoniT daculi interesebi da ixelmZRvanelos maTiT davis gadawyvetisa 
da kanonis normebis gamoyenebisas. aRniSnuli midgomis naklovanebaa warmoqmnili in-
teresTa konfliqtis momwesrigebeli  normis ararseboba, radgan SeuZlebelia kano-
nis miznis dadgena, Tu romel interess mieniWos upiratesoba.13 

Tumca unda aRvniSnoT, rom am midgomis wyalobiT samarTalgamomyeneblis yu-
radReba kanonis teqstidan gadadis aRniSnuli kanonis mizansa da dacul interesebze, 
agreTve im RirebulebiT masStabebze, romlebic Cadebulia maT safuZvelSi. 

 
 

                                                            
8  dawvrilebiT ix.  Röhl/Röhl, Allgemeine Rechtslehre, 3. Aufl. 2008, § 7, S. 62-75. 
9  Kelsen, What is justice?, 1957, S. 1-24. 
10  Jhering, Kampf ums Recht (1872). 
11  Heck, Gesetzesauslegung und Interessensjurisprudenz, AcP 112 (1914), 1, 17. 
12   dawvrilebiT ix. Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, 9. Aufl. 2004, § 4, Rn. 8. 
13  Larenz/Wolf, (Fn. 12), § 4 Rn. 10. 
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d. Tanamedrove midgoma 
 

samarTlis Tanamedrove meTodika, garkveulwilad, zemoaRniSnuli Teoriebis 
sinTezs efuZneba. 

gaugebrobis Tavidan asacileblad minda aRvniSno, rom cnebebisa da principebis 
sistema Tanamedrove germanul samarTalSi isev did rols asrulebs. germaniis samo-
qalaqo sjuldebis sistemam saukuneebis gamocdas gauZlo da misi upiratesobebi cxa-
dia. is aadvilebs swavlebas, ayalibebs orientirebis nakrebs, aadvilebs samarTalga-
moyenebis konkretuli problemis gadawyvetis Ziebas. ganmartebis sistemuri meTodi 
farTod gamoiyeneba praqtikaSi da mniSvnelovan rols asrulebs gadawyvetilebis 
povnaSi. 

Tumca, unda gaviTvaliswinoT, rom is koncefciebi, romelTac Cven ase vafasebT 
samarTalSi, Tavis mxriv, miRebulia Tavad maTSi arsebuli faseulobebis safuZvel-
ze.14 garda amisa, Zalian xSirad cnebebi Tavis TavSi Seicaven iseT niSnebs, romelTa 
ganmartebac moiTxovs samarTalgamomyeneblis Sefasebas. msgavsi Sefasebis saWiroeba 
warmoiSoba ara mxolod germanul samarTalSi. magaliTisTvis SegviZlia moviyvanoT 
ruseTis federaciis samoqalaqo kodeqsis 133-e muxliT gaTvaliswinebuli wesi, rom-
lis Tanaxmadac, nivTi aRiarebul iqneba gauyofadad, Tu is ar SeiZleba naturiT gai-
yos misi daniSnulebis Secvlis gareSe. `daniSnulebis Secvla~ literaturaSi ganimar-
teba rogorc wina daniSnulebis dakargva an misi Rirebulebis mniSvnelovnad Semci-
reba.15 magram `wina daniSnulebis dakargvis~ an `Rirebulebis mniSvnelovani Semcire-
bis~ niSnis dadgenisTvis kanongamomyenebelma unda moaxdinos Sefaseba samoqalaqo 
brunvidan gamomdinare, rodesac nivTs ukve aRar SeuZlia Tavisi daniSnulebis Sesru-
leba, an misi daniSnuleba mniSvnelovnad mcirdeba.  

amas garda, aucilebelia gaviTvaliswinoT, rom germaniis samoqalaqo sjuldebis, 
misi sistemisa da principebis SemuSaveba xdeboda me-19 saukunis bolos. Sesabamisad, 
sjuldeba, misi Tavdapirveli saxiT, iseve rogorc masSi asaxuli principebi, Seesaba-
meboda qonebrivi brunvis imdroindel moTxovnebs.16 Tanamedrove realiebSi am prin-
cipebis absoluturi miyola SesaZleblad ar gvesaxeba. socialuri sabazro ekonomi-
kis pirobebSi kanonmdebeli da samarTalgamomyenebeli praqtika iZulebulia gaiTva-
liswinos Tanamedrove samoqalaqo brunvis monawile sxvadasxva jgufTa interesebi. 
gasakviri araa, rom gadawyvetilebebi, romlebic iqneba samarTliani da gonivruli 
Cvens droSi, yovelTvis ar asaxaven interesTa im balanss, romelic Tavdapirvelad 
iyo Cadebuli germaniis samoqalaqo kodeqsSi (SemdgomSi — gsk) . 

amrigad, Tanamedrove samarTlis mecnierebaSi pirvel adgilze dgas gonivrulo-
ba, samarTlianoba da samarTlis efeqturoba, romlebic gavlenas axdenen rogorc ka-
nonSemoqmedebiT procesze, ise kanonis gamoyenebasa da konkretuli samarTlebrivi 

                                                            
14  Larenz/Canaris, Methodenlehre der Rechtswissenschaft, 3. Aufl. 1995, S. 44 
15  sergeevi wignSi: Сергеев/Толстой, Гражданское право, 6. Aufl. 2003, Kap. 9, § 1, S. 261. 
16  Wiegand, Die Entwicklung des Sachenrechts im Verhältnis zum Schuldrecht // Archiv für die civilistische 

Praxis (AcP) 190 (1990), 112, 119. 
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normis ganmartebazec. aseTi saxiT napovni gadawyvetilebebi zog SemTxvevaSi ar See-
sabamebian samoqalaqo sjuldebis principebsa da sistemas da adgenen gamonaklisebs 
Camoyalibebuli principebidan. 

Tanamedrove midgomas xSirad uwodeben `RirebulebaTa teleologiur iurispru-

dencias~17, Tumca termini `interesTa iurisprudenciac~18 aseve xSirad gamoiyeneba am 
konteqstSi.  

Tumca samarTliani gadawyvetilebis Zieba efuZneba ara konkretuli samarTalga-
momyeneblis subieqtur warmodgenebs samarTlianobaze, aramed xorcieldeba gan-
sazRvruli meTodikis farglebSi, romelzec Rirs, ufro detalurad SevCerdeT. 

 
(1)  samarTlebrivi urTierTobebis monawileTa interesTa balansi 

 
Tavis naSromSi `ra aris samarTlianoba~ kelzeni emxroba Sexedulebas, rom abso-

luturi samarTlianoba, rogorc aseTi, ar arsebobs, xolo RirebulebaTa sistema 
sxva araferia, garda sazogadoebis imwuTieri konsesusisa.19 unda daveTanxmoT kel-
zens imaSi, rom umaRlesi samarTlianobis Zieba iurisprudenciis movaleobebSi ar Se-
dis.20 sasamarTlo gadawyvetilebebis ganWvretadobis uzrunvelyofis aucilebloba 
aseve ar uSvebs situacias, romelSic mosamarTle gadawyvetilebas gamoitanda mxo-
lod samaTlianobaze Tavis pirad Sexedulebebze dayrdnobiT.  

Sesabamisad, kanonmdeblis amocanas warmoadgens rogorc kerZo, ise sajaro, gan-
sxvavebul interesTa balansis dadgena, pirvel rigSi RirebulebaTa garkveuli sis-
temis agebis gziT. is iqceva im aucilebel sakoordinacio sistemad, romlis fargleb-
Sic xdeba gadawyvetilebis Zieba yovel konkretul SemTxvevaSi. 

interesTa da RirebulebaTa iurisprudencia efuZneba, Cemi azriT, im warmodge-
nas, rom yoveli iuridiuli problemis safuZvelSi devs interesTa konfliqti. unda 
aRiniSnos, rom postsabWoTa sivrceSi es Sexeduleba ar aris TavisTavad cxadi. sabWo-
uri ideologia gamodioda swored socialisturi sazogadoebis arakonfliqturobis 
postulatidan, efuZneboda warmodgenas, rom ,,kerZo sakuTrebis likvidaciiT qreba 
antagonisturi winaaRmdegobani individsa da koleqtivs Soris~.21 

sinamdvileSi, mTeli samoqalaqo brunva agebulia swored calkeuli piradi inte-
resebis konfliqtze. myidvels surs miiRos nivTi maqsimalurad dabal fasad, xolo 
gamyidvels surs gayidos nivTi maqsimalurad Zvirad da a.S. 

iuridiuli kazusis gadawyveta, Sesabamisad, gulisxmobs konfliqturi situacie-
bis gadawyvetas, kanoniT dadgenili interesTa balansisa da kanonmdeblobaSi asaxuli 
RirebulebaTa sistemis safuZvelze. am balansis gamosavlenad mivmarTavT teleolo-
giur ganmartebas, romlis Tanaxmadac, normis interpretaciisas samarTalgamomyene-

                                                            
17  Horn  (Fn.4), Rn. 160. 
18  Staudinger-Coing/Honsel, Neubearbeitung 2004, Einleitung zum Bürgerlichen Gesetzbuch, Rn. 182-188. 
19  Kelsen, (Fn. 9), S. 7. 
20  Kelsen, (Fn. 9), S. 8. 
21  Иоффе, Избранные труды, Т. 2 / СПб, 2004, С.39. 
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belma unda gaiTvaliswinos kanonis miznebi, vinaidan isini asaxaven RirebulebaTa sis-
temas, romelic samarTalwesrigis safuZvelSi aris Cadebuli da romelmac Tavisi 
asaxva pova kanonmdeblobaSi. 

 
(2) calkeul interesTa faseulobis Sefaseba da                                                 

konstituciis gavlena 
 

RirebulebaTa sistemis formirebisas kanonmdeblobiT umaRles rangSi ayvanilia 
konstitucia. Tumca aucilebelia gaviTvaliswinoT, rom samoqalaqosamarTlebrivi 
urTierTobebis farglebSi konstitucia uSualod ar gamoiyeneba. konstituciis de-
bulebani Seicaven zogadad formulirebul debulebebs, romlebic konkretdeba Cve-
ulebrivi kanonebiT. magaliTad, sakuTrebis uflebis garantia konkretdeba samoqa-
laqosamarTlebrivi normebiT sakuTrebis dacvis Sesaxeb. pirs, romelmac dakarga sa-
kuTrebis ufleba mesame piris mier keTilsindisieri SeZeniT (aRniSnul sakiTxs Cven 
isev davubrundebiT), rogorc wesi, ar SeuZlia miuTiTos konstituciis normaze, ro-
melic icavs sakuTrebas, radgan kanonmdebelma ukve misca Sefaseba mocemul interes-
Ta konfliqts samoqalaqo kodeqsSi da is boWavs samarTalgamomyenebels. 

kanonmdeblis principuli gadawyvetilebani, romelnic ayalibeben Rirebuleba-
Ta sistemas, SeiZleba aisaxos Tavad samoqalaqosamarTlebriv kanonebSic. isini SeiZ-
leba iyvnen rogorc calkeuli principis saxiT, magaliTad, keTilsindisierebis prin-
cipi, aseve gamomdinareobdnen normaTa erTobliobidan, magaliTad, samoqalaqo 
brunvis dacvis aucileblobis principi. 

msgavsi principuli gadawyvetilebani danarCeni normebis interpretirebis dro-
sac gaiTvaliswineba. magram kanonTa interpretacias mivyavarT konstituciis norme-
bamde im SemTxvevaSi, rodesac kanoni iyenebs bundovan cnebebs da zogadi xasiaTis 

daTqmebs (Generalklausel), magaliTad, keTilsindisiereba (Treu und Glauben), mniSvnelova-

ni safuZveli (wichtiger Grund) da a.S. aseTi normebisa da cnebebis konkretizebisas sa-
marTalgamomyenebels SeuZlia mimarTos uSualod konstitucias. 

 
(3)  magaliTi 

 

kanonis ,,sacxovrebel farTze sakuTrebis uflebis SeZenis Sesaxeb~ (Wohnungsei-
gentumsgesetz)  §14 avaldebulebs mravalbiniani saxlis binebis mesakuTreebs, gaiTva-
liswinon sxva mesakuTreTa interesebi. am normis naTeli magaliTia Senobis fasadze 
satelituri antenis damontaJebis nebarTvis Taobaze davebis gadawyveta. erTi mxriv, 
erTi mesakuTris mier Senobis gare fasadis Secvla mocemuli saxlis sxva binebis mesa-
kuTreTa sakuTrebis uflebis darRvevaa. meore mxriv, germaniis konstituciiT sa-
kuTrebis uflebis garda (mux. 14) aseve garantirebulia xelmisawvdomi wyaroebidan 
informaciis miRebis uflebac (mux. 5, abzaci 1). rogorc Sedegi, Senobis fasadze sa-
telituri antenis damontaJebis Sesaxeb konfliqtis gadawyvetisas sasamarTlo iZu-
lebulia Seafasos dainteresebul mxareTa interesebi. amasTan, is iTvaliswinebs, Tu 
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ramdenad TvalSi sacemia antena, ramdenad didia im piris interesi, romelmac igi daa-
montaJa, SesaZlebelia Tu ara mocemuli informaciis sxva xelmisawvdomi wyaroebidan 
miReba da a.S.22 

 
e.  samarTlis ekonomikuri analizi 

 
zemoaRniSnuli Teoriebisa da meTodebis garda, minda SevCerde kidev erT, sakma-

od axal samarTlebriv meTodze. 
interesTa balansisa da kanonis miznis povnis erT-erT damxmare instrumentad 

gvevlineba samarTlis ekonomikuri analizi. es meTodika saqmiani brunvis monawiles 
ganixilavs rogorc ekonomikuri urTierTobebis monawiles, romelic Tavis moqmede-
bebSi, upirveles yovlisa, xelmZRvanelobs ekonomikuri mizanSewonilobiT, anu ada-
miani cdilobs maqsimaluri mogebis miRebas minimaluri danaxarjiT.23 samarTlis nor-
mebs SeuZliaT gazardon an Seamciron xarjebis raodenoba, amitom samarTalma da mas-
Tan erTad kanonmdebelma unda gaiTvaliswinon saqmiani urTierTobis monawileTa bu-
nebrivi survili, maqsimalurad gazardon mogeba da Seamciron danaxarjebi. 

samarTlis ekonomikur analizs samarTlis bevri sfero eqvemdebareba, saerTaSo-
riso kerZo samarTlis CaTvliT. mocemuli moTxovnebis gaTvaliswinebas sakanonmdeb-
lo saqmianobisas SeuZlia xeli Seuwyos: 

 iseTi samarTlebrivi wesrigis dadgenas, romlis drosac mxareTa sasurveli 
qceva xdeba maTTvis ekonomikurad momgebiani, magaliTad, TviT deliqturi 
samarTlis arseboba aiZulebs samoqalaqo brunvis monawileebs, gamoiCinon 
sifrTxile; 

 mTlianobaSi tranzaqciis danaxarjis Semcirebas. magaliTad,  xelSekrulebis 
standartul pirobaTa debulebebi adgenen garkveul minimalur CarCoebs, 
formularebsa da sxva standartul formebs mocemuli pirobebisaTvis, rac 
mxareebs saSualebas aZlevs, uari Tqvan molaparakebebze msgavsi standartu-
li pirobebis Sesaxeb.24 

 xelSekrulebis mxareebs Soris riskebis samarTlian da ekonomikurad goniv-
rul ganawilebas, magaliTad, wesebi gamyidvelis bralis gareSe pasuxismgeb-
lobis Sesaxeb uxarisxo produqciis gamo. 

magaliTis  saxiT postsabWoTa sivrceSi samarTlis ekonomikuri analizis praqti-
kaSi SesaZlo gamoyenebis Sesaxeb minda moviyvano rusuli kanonmdebloba, ufro zus-
tad ki ruseTis federaciis samoqalaqo kodeqsis 333-e muxli, romlis mixedviTac sa-
samarTlos SeuZlia Seamciros pirgasamtexlo, Tu is aSkarad ar Seesabameba valdebu-
lebis darRvevis Sedegebs. 

termin `aSkara Seusabamobis~ interpretaciisas aucilebelia  gaTvaliswinebul 
iqnes Semdegi:  

                                                            
22  dawvrilebiT ix. BVerfG vom 09.02.1994, NJW 1994, 1147. 
23  dawvrilebiT ix. Röhl/Röhl (Fn. 8), § 81 IV, S. 645. 
24  Kötz, Der Schutzzweck der AGB-Kontrolle - Eine rechtsökonomische Skizze, JuS 2003, 209, 211. 
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erTi mxriv, ar SeiZleba imis daviwyeba, rom movalis dasja sajarimo sanqciebis 
gamoyenebis gziT ucxoa kontinenturi kerZo samarTlis sistemisaTvis, romelsac mia-
kuTvneben rusul samarTalsac.25 dasjis funqcias mocemul sistemaSi asrulebs sis-
xlis samarTali. sasjelis dadgena da gamoyeneba miekuTvneba saxelmwifos gansakuTre-
bul kompetencias, amasTan erTad sisxlis samarTlis procesis ZiriTadi principebi kon-
stituciiTaa garantirebuli. samoqalaqo samarTalma unda moawesrigos urTierToba mo-
qalaqeTa Soris. amitomac `aSkara Seusabamoba~ iwyeba iq, sadac pirgasamtexlo asrulebs 
mxolod damsjel funqciebs.  

sadamsjelos garda, ra funqciebs SeiZleba asrulebdes pirgasamtexlo?  
cxadia, upirveles yovlisa, misi mizania, kreditorisaTvis miyenebuli uxerxulobis 

kompensireba, romlebic rusuli samarTlis mixedviT ar iTvleba zianad, aseve kredito-
ris daxsna gansazRvrul SemTxvevebSi movalis bralis mtkicebis aucileblobisagan. 

samarTlis ekonomikuri analizis daxmarebiT, ruseTis federaciis samoqalaqo ko-
deqsis 333-e muxlis Tanaxmad, SeiZleba gamovavlinoT sajarimo pirgasamtexlos kidev 
erTi funqcia, ufro konkretulad ki, esaa xelSekrulebaSi iseTi pirobebis Setana, rom-
lebic SesaZlebels gaxdidnen movalis mxridan xelSekrulebis darRvevis Tavidan aci-
lebas.26 

unda gaviTvaliswinoT, rom mkacri sanqciebi TavisTavad yovelTvis ar unda fasde-
bodes rogorc ,,aSkarad Seusabamo.~ Cemi azriT, sasamarTlom aseT SemTxvevebSi unda ga-
iTvaliswinos movalis mier valdebulebis Sesrulebis mimarT kreditoris dainterese-
bis xarisxi. amasTanave aucilebeli araa saubari exebodes ekonomikur dainteresebas. 
aseve, aucilebelia gaTvaliswinebul iqnes kreditoris damokidebuleba movaleze, val-
debulebis Sesrulebis SeuZleblobis riskis sidide da a.S. SeiZleba iTqvas, rom maRali 
sajarimo pirgasamtexlo SeiZleba gamodiodes rogorc valdebulebis Sesrulebis savse-
biT gamarTlebuli dazRvevis rolSi, romelsac movale aZlevs kreditors, an SeiZleba 
gaxdes xelSekrulebis dadebisas mxareTa uTanasworo poziciebis Sedegi. 

arsebiTad, ekonomikuri analizi gvevlineba mocemul SemTxvevaSi  rogorc dam-
xmare instrumenti interesTa balansis sapovnelad. 

 
v.  metameTodika? 

 
rogorc zemoT aRvniSne, germanuli samarTlis meTodika meTodTa erTobliobaa. 

Cven viyenebT rogorc gramatikul, sistemur, istoriul, aseve teleologiur ganmar-
tebas, romlis farglebSic gaiTvaliswineba interesTa balansi, ekonomikuri wanam-
ZRvrebi, SesaZlebelia aseve politikur-samarTlebrivi argumentebic. 

                                                            
25  ivanovi wignSi: Сергеев/Толстой, Гражданское право, 6. Aufl. 2003, Kap. 4, § 2, S. 78. 
26  ix.  Mahoney P.,  Contract Remedies: General. In: Bouckaert B., De Geest G. (eds.), Encyclopedia of Law and Eco-

nomics, Volume I. The History and Methodology of Law and Economics. Cheltenham. 2000. ix.: <http://encyclo. 
findlaw.com/4600book.pdf>: `The preferred measure of contract damages is the amount of money that will make 
the promiseе indifferent between performance and damages~. 
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aRniSnul sistemas, TumcaRa, aklia garkveuli  metameTodika, romelic gvipasu-
xebda kiTxvaze,  Tu CamoTvlil meTodTagan, calkeul SemTxvevaSi, romels unda mie-
niWos upiratesoba. Cemi azriT, aseTi metameTodikis arseboba garkveulwilad winaaR-
mdegobaSi movidoda samarTlis, rogorc normatiuli da ara zusti disciplinis, bu-
nebasTan. normatiuli, anu SefasebiTi, elementi saSualebas aZlevs samarTals, Sei-
narCunos aucilebeli moqniloba da ganviTarebis SesaZlebloba. unda aRvniSnoT, rom 
germaneli student-iuristi pirvelive semestridan iTavisebs imas, rom iuridiul ka-
zusebSi ar arsebobs swori gadawyvetileba, aramed arsebobs mxolod sakmarisad dasa-
buTebuli gadawyvetileba. kazusis amoxsnisas amocana swored isaa, rom gamoavlinos 
mocemuli davalebis yvela problema, sxva sityvebiT, yvela interesTa konfliqti, 
kontrargumentebi, alternatiuli gadawyvetilebis povnis SesaZlebloba. argumen-
tebi, romlebic napovnia zemoT aRwerili meTodebis daxmarebiT, ganixileba erTiano-
baSi. aqedan gamomdinare, azri imaze, romeli meTodikisTvis jobs upiratesobis mini-
Weba, SeiZleba gaiyos.  

 
1. davaleba 

 
daskvnis saxiT ganvixiloT praqtikuli magaliTi. Cven warmovadgenT mocemuli 

kazusis or gadawyvetas: pirveli efuZneba wminda pandeqturi midgomis gamoyenebas, 
xolo meore — RirebulebaTa iurisprudencias. 

 
a) davalebis piroba 

 
a brundeba saxlSi gvian RamiT da bnel gzajvaredinze masTan midis b. b eubneba         

a-s: `xom ar maCuqebdi Sens saaTs?~ radgan b-s xelSi dana aqvs, a, rogorc gonieri ada-

miani, ambobs: `ki, ra Tqma unda~, ixsnis saaTs da aZlevs mas b-s.  wlinaxevris Semdeg saa-

Ti aRmoCndeba d-sTan, romelmac igi iyida b-sgan, ise rom ar icoda, rogor moxvda es 

saaTi b-sTan da ar gaaCnda mizezi b-s sakuTrebis uflebaSi eWvis Sesatanad. 

SeuZlia Tu ara a-s gamoiTxovos saaTi d-sgan? 
 

b) amocanis gadawyveta 

 
a) moTxovnis ufleba gsk-is 985-e paragrafis Tanaxmad 

 
gsk-is 985-e paragrafis Tanaxmad, mesakuTres SeuZlia moiTxovos mflobelisgan 

nivTis ukan dabruneba. amisaTvis d unda iyos saaTis mflobeli, xolo a — am saaTis me-

sakuTre. mocemul SemTxvevaSi d-s mflobeloba sadavo ar aris. ismis kiTxva, gvevli-

neba Tu ara a kvlav saaTis mesakuTred? 
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I. pandeqtistikaze dafuZnebuli gadawyveta 

                                               
1. a-s sakuTrebis uflebis dakargva b-s sasargeblod 

 
Tavdapirvelad a iyo saaTis mesakuTre. a-s SeeZlo saaTze sakuTrebis uflebis da-

kargva b-sTvis sakuTrebis uflebis gadacemis safuZvelze. germanuli samarTlis mi-
xedviT, moZrav nivTze sakuTrebis uflebis gadacemisaTvis aucilebelia mxareTa Se-

Tanxmeba sakuTrebis uflebis gadasvlaze (Einigung) da nivTis gadacema (rbergabe) (gsk-is 

§929). 

 
a. nivTis gadacema 

 
     nivTis gadacema Sedga. 

 
b. mxareTa Tanxmoba 

 
ismis kiTxva, arsebobda Tu ara mxareTa Tanxmoba? ganmkargveli garigebis mimarT 

gamoiyeneba gsk-is zogadi nawilis debulebebi garigebebis Sesaxeb. amgvarad, mxareTa 
sanivTosamarTlebrivi TanxmobisaTvis saWiroa ori Tanmxvedri neba.  

b-s sityvebs, eCuqebina misTvis saaTi, SeiZleba Cuqebis xelSekrulebaze ofertis 
interpretacia mivceT. saeWvoa, Seicavs Tu ara igi sakuTrebis uflebis gadasvlis Sesa-
xeb winadadebas. 

gsk-is 133-e paragrafis Tanaxmad, nebis gamovlenis ganmartebisas aucilebelia vi-
xelmZRvaneloT namdvili nebiT da ar mivyveT mxolod sityvasityviT azrs. Tanamedro-
ve doqtrinaSi gabatonebuli mosazreba nebis gamovlenas ganmartavs ise, rogorc is un-

da gagebuliyo saqmiani brunvis Cveulebrivi monawilis mier (verobjektiviertes Empfängerho-
rizont — adresatis mier obieqturi aRqma)27.  b-s sityvebidan gasagebi iyo, rom igi gamodi-
oda iqidan, rom Cuqebis xelSekruleba Sesruldeboda dauyovnebliv, Sesabamisad, misi 
sityvebi unda ganimartos, rogorc SeTavazeba Cuqebis xelSekrulebisa da, imavdrou-
lad, ganmkargavi garigebis dadebaze. 

saeWvoa, Tumca, SeiZleba Tu ara a-s pasuxi ganimartos rogorc aqcepti am ofertze? 
sityvebi — `diax, ra Tqma unda~ — saqmiani brunvis normaluri monawileebis mier gagebuli 
iqneba rogorc ofertze aqcepti. is faqti, rom a-s sinamdvileSi ar undoda b-sTvis saaT-
ze sakuTrebis uflebis gadacema,  gsk-is 116-e paragrafis Tanaxmad, ar asrulebs aravi-
Tar rols. am normis Sesabamisad, nebis gamovlena ar aris baTili im faqtis gamo, rom ne-
bis gamomvlenma pirma damala is, rom mas sinamdvileSi ar surs gamovlenili neba. 

Tumca aucilebelia, yuradReba mivaqcioT im faqts, rom a-s nebis gamovlena mox-
da konkludenturi muqarisas, rom mas miayenebdnen Wrilobas daniT. gsk-is  123-e, 124-e 

                                                            
27   BGH NJW 1988, 2878, 2879; Medicus, Allgemeiner Teil des BGB, 9. Aufl. 2006, Rn. 323; Schack, BGB 

AT, 11. Auflage 2006, Rn. 209. 
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paragrafebis Tanaxmad, nebis gamovlena, romelic moxda muqaris qveS, SeiZleba gasa-
Civrdes 1 wlis ganmavlobaSi im momentidan, rodesac muqaram Sewyvita moqmedeba. aqe-
dan gamomdinare, nebis gamovlena TavisTavad Tavidanve namdvilia. Sesabamisad, a-m mi-

iRo b-s oferti Cuqebis xelSekrulebisa da ganmkargveli garigebis dadebaze sakuT-
rebis uflebasTan dakavSirebiT. aqcepti ar iyo gasaCivrebuli, xolo axla veRarc ga-
saCivrdeba vadis gasvlis gamo. zemoaRniSnulis gaTvaliswinebiT, a-sa da b-s Soris Se-
Tanxmeba miRweul iqna. 

 
g) Sualeduri daskvna 

 
vinaidan moxda nivTis gadacemac da miRweul iqna SeTanxmebac uflebis gacemaze, 

sakuTrebis ufleba gadavida b-ze. 

 
2. daskvna 

 
a aRar gvevlineba mesakuTred da ara aqvs nivTis gamoTxovis ufleba. 

 
II. RirebulebaTa iurisprudenciaze dafuZnebuli gadawyveta 

 
Tu am gasawyvetilebas SevxedavT RirebulebaTa iurisprudenciis sistemaSi, 

Cndeba eWvi mis sisworesTan mimarTebiT — pirvel rigSi, a-sa da b-s Soris SeTanxmebis 
Taobaze. 

 
1. a-s sakuTrebis uflebis dakargva b-s sasargeblod 

 
a. nivTis gadacema 

 
nivTis gadacema Sedga. 

 
b. mxareTa SeTanxmeba 

  
adresatis mier obieqturi aRqma, rogorc nebis gamovlenis interpretaciis mas-

Stabi, gankuTvnilia saqmiani brunvis dasacavad, misTvis stabilurobis misaniWeblad. 
b-s, romelic moqmedebs kanonsawinaaRmdegod, msgavsi dacva ar sWirdeba. Sesabamisad, 

a-s qmedeba ar unda ganimartos rogorc aqcepti. aqedan gamomdinare, sakuTrebis uf-

leba b-ze ar gadasula. 

 
g. b-s sasargeblod a-s sakuTrebis uflebis dakargvasTan dakavSirebuli daskvna 

 
a-s ar daukargavs sakuTrebis ufleba b-sTvis saaTis gadacemis Sedegad. 
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2. a-s sakuTrebis uflebis dakargva d-s sasargeblod 

 
Cndeba kiTxva, xom ar moxda sakuTrebis uflebis gadasvla d-ze am ukanasknelis 

mier b-sagan saaTis yidviT? 

zemoaRniSnulidan gamomdinareobs, rom d-s ar SeuZenia sakuTrebis ufleba gsk-

is 929-e paragrafiss  safuZvelze,  vinaidan b ar iyo saaTis mesakuTre (ix. p. II 1 (g)).  

SesaZloa d-m, rogorc keTilsindisierma SemZenma, SeiZina sakuTrebis ufleba 
gsk-is 932-e paragrafis safuZvelze. 

 
a. d-s mier sakuTrebis keTilsindisieri SeZena 

 
gsk-is 932-e paragrafis  mixedviT, gsk-is 929-e paragrafis Sesabamisad ganxorcie-

lebuli gasxvisebis Sedegad, SemZeni xdeba mesakuTre maSinac ki, Tu nivTi ar ekuTvnis 
gamsxvisebels, garda im SemTxvevebisa, rodesac igi im droisaTvis, rodesac aRniSnu-
li normebis safuZvelze unda SeeZina sakuTrebis ufleba, keTilsindisieri ar aris. 
Tumca gsk-is 935-e paragrafis Tanaxmad, SeuZlebelia dakarguli nivTebis SeZena.  

 
(1) b-sa da d-s Soris dadebuli garigeba gsk-is 929-e paragrafis mixedviT 

 
mocemul kazusSi SegviZlia gamovideT iqidan, rom b-sa da d-s Soris Semdgari 

gasxviseba Seesabameboda gsk-is 929-e paragrafis debulebas.  

 
(2) d-s keTilsindisiereba 

 
gsk-is 932-e (2) paragrafis Tanaxmad, SemZeni ar aris keTilsindisieri, Tu man ico-

da an uxeSi gaufrTxileblobis Sedegad ar icis, rom nivTi gamsxvisebels ar ekuTvnis. 
davalebis pirobidan gamomdinare, d-s ar hqonda eWvis safuZveli imasTan dakavSire-

biT, rom saaTi ar ekuTvnoda b-s. amitomac igi iyo keTilsindisieri SemZeni. 

 
(3) gamonaklisi gsk-is 935-e paragrafis Sesabamisad 

 
amgvarad, gadamwyvet mniSvnelobas iZens is sakiTxi, gamoricxavs Tu ara gsk-is 

935-e paragrafis danawesebi d-s mxridan saaTze sakuTrebis uflebis keTilsindisie-
ri SeZenis SesaZleblobas.  

am debulebis Tanaxmad, sakuTrebis ufleba ar SeiZleba SeZenil iqnes gsk-is 932-e —
934-e paragrafebis safuZvelze, Tuki nivTi mesakuTres mohpares, man nivTi dakarga, an 
es ukanaskneli sxvagvarad dakargulia mis mier. dakargvisaTvis gadamwyvet kriteriu-
mad miCneulia nivTis gasvla mesakuTris mflobelobidan misi nebis sawinaaRmdegod.28 

                                                            
28  Staudinger-Wiegand, BGB, Neubearbeitung 2004, § 935, Rn. 4; Palandt-Bassenge, 69 Aufl. 2010, § 935, 

Rn. 3. 
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gadawyvetileba samarTlis pandeqturi midgomis farglebSi kvlav aigeba siste-
mur argumentebze, nebis gamovlena gsk-is 123-e paragrafis Tanaxmad,  iuridiulad 
aseve iqneba namdvili, miuxedavad imisa, rom neba formulirebuli iyo muqaris qveS, 
xolo nebis gsk-is 935-e paragrafis farglebSi Sefasebisas, nebis formirebis nakli 
miT ufro ar SeiZleba gaTvaliswinebuli iyos. am mosazrebis dasacavad aseve SeiZleba 
moviyvanoT argumenti, rom gsk-is 932-e (1) paragrafi, romelic awesrigebs araufle-
bamosili pirisgan SeZenis SesaZleblobas, formulirebulia rogorc zogadi wesi.  
gsk-is 935-e paragrafi gvevlineba gamonaklisad, romelic viwrod unda ganimartos. 
Sesabamisad, radganac a-m TviTon gadasca saaTi b-s da misi neba mimarTuli iyo saaTis 

gadacemaze, raTa aecilebina Tavidan Semdgomi konfliqti b-sTan, saaTi gavida a-s 

mflobelobidan misi nebis Sesabamisad. d gvevlineba keTilsindisier SemZenad. 
RirebulebaTa iurisprudenciis sistemaSi argumentacia iqneba gansxvavebuli. 

pirvel rigSi, unda aRiniSnos, rom keTilsindisier SeZenasTan dakavSirebuli wesebi 
asaxavs kanonmdeblis mier napovn interesTa balanss mesakuTresa da samoqalaqo brun-
vis stabilurobis interesebs Soris. mocemul SemTxvevaSi mesakuTre kargavs sakuTre-
bis uflebas nivTze keTilsindisieri SemZenis mxridan yovelgvari kompensaciis gareSe. 

saqmiani brunvis interesma maqsimalurad unda gaamartivos da usafrTxo gaxados 
saqonlis brunva. SemZeni ar unda zrunavdes uxilav mizezebze, rogorebicaa, magali-
Tad, is, Tu rogor SeiZina gamsxvisebelma mocemuli nivTi.29 mocemuli viTareba, samar-
Tlis ekonomikuri analizis enis gamoyenebiT, amcirebs tranzaqciis Rirebulebas. ris-
kis Semcireba, rom SesaZlebelia SeZenili nivTis dabruneba gaxdes saWiro, aseve asru-
lebs garkveul rols fasis warmoebisas. piriqiTac, mosamarTleebi gayiduli nivTis 
uCveulod dabal fass miiCneven SemZenis  arakeTilsindisierebis indikatorad.30 

kanonmdeblis mier napovni kompromisi agebulia Semdeg postulatze: mesakuTre 
ar saWiroebs dacvas im SemTxvevaSi, roca man TviTon gadasca nivTi gamsxvisebels an 
sxva  pirs, romelic idga nivTis gayidvebis jaWvis saTaveSi. vinaidan mesakuTrem Ta-
vad airCia piri, romelsac gadasca es nivTi, am piris arakeTilsindisieri qceva Sedis 
mesakuTris riskis sferoSi.  

im SemTxvevaSi, roca  mesakuTrem nivTze mflobeloba dakarga Tavisi nebis gare-
Se, misi interesebi dgeba saqmiani brunvis interesebze maRla. aRniSvnad Rirs, rom 
konkretuli keTilsindisieri SemZenis interesebs kanonmdeblis mier am kompromisis 
farglebSi sakmaod dabali Sefaseba aqvs. keTilsindisieri SemZeni Tavad atarebs gam-
yidvelis arakeTilsindisieri qcevis risks, romlisaganac mas SeuZlia moiTxovos zi-
anis anazRaureba im SemTxvevaSi, Tu is iZulebuli gaxdeba nivTi mesakuTres daubru-
nos. im risks,  rom zianis anazRaureba SeuZlebeli iqneba, atarebs SemZeni, romelmac 
airCia gamyidveli saqmian partniorad.  

Tu am winapirobebidan gamovalT, mocemuli kazusis amoxsna, Cemi azriT, cxadia. 
saaTis mflobeloba gadavida b-ze danaSaulis Sedegad (Zarcva/gamoZalva Zarcvis 

elementebiT — b-s qmedebis sisxlissamarTlebrivi kvalifikacia aRniSnul SemTxveva-

                                                            
29  Schack (Fn. 27), § 11 Rn. F238. 
30   Staudinger-Gursky, BGB, Neubearbeitung 2006, § 990, Rn. 17. 
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Si ar asrulebs arsebiT rols). aRniSnuli danaSauli, romlis mizania sxvisi sakuTre-
bis daufleba, Tavisi arsiT ufro mZimea, vidre dakargva, romelic moxseniebulia 
gsk-is 935-e paragrafSi. Sesabamisad, mocemul SemTxvevaSi mesakuTris interesebi uf-
ro maRla unda dadges, vidre samoqalaqo brunvis interesebi. b-ze mflobelobis ga-
dasvla unda dakvalificirdes rogorc dakargva gsk-is  935-e paragrafis debulebe-
bis azriT. 

 
(4) daskvna keTilsindisier SeZenasTan dakavSirebiT   

 
 amgvarad, d ar aris keTilsindisieri SemZeni. 
 

(b) a-s sakuTrebis uflebis dakargvasTan dakavSirebuli daskvna  
                                                    
a kvlav rCeba saaTis mesakuTred. 
 

3. daskvna moTxovnis uflebasTan dakavSirebiT 
 
a-s SeuZlia moiTxovos d-sgan saaTis dabruneba gsk-is985-e paragrafis Sesabamisad. 
     
 
 

 
Targmnes: 

 

Tamar zarandiam∗ 

matasi vaSakiZem∗ 
 

                                                            
∗  samarTlis doqtori, Tsu-is iuridiuli fakultetis asocirebuli profesori. 
∗  ilias saxelmwifo universitetis magistraturis studenti. 



saxelmZRvanelo principebi avtorTaTvis 

moTxovnebi statiis avtorTa mimarT 
 

1. avtorTa wre 

 
iuridiuli fakultetis Jurnali aqveynebs statiebs iurisprudenciis yvela mi-

marTulebiT. gamosaqveyneblad statiisa Tu sxva masalis wardgenis uflebiT sargeb-
loben Semdegi pirebi: 

• Tsu-is iuridiuli fakultetis profesor-maswavleblebi (maT Soris, mowveuli 
pedagogebi); 

• iuridiuli fakultetis doqtorantebi; 

• samarTlis sferoSi moRvawe mecnierebi da praqtikosi iuristebi, iuridiuli 
fakultetis profesorTan TanaavtorobiT; 

• Tsu-is iuridiuli fakultetis magistraturis kursdamTavrebulebi (romelTa 
samagistro naSromma daimsaxura umaRlesi Sefaseba.  statia unda iyos samagis-
tro naSromis nawili); 

• sxva avtorebi, romlebic saredaqcio kolegiis davalebiT moamzadeben publi-
kaciebs calkeul sakiTxebze. 

 
2. statiis moculoba 

 
statiis saorientacio moculoba ar unda aRematebodes 70 000 nabeWd simbolos 

sityvebs Soris arsebuli manZilisa da sqolioebSi miTiTebuli wyaroebis CauTvlelad.  
 

3. Sinaarsobrivi moTxovnebi 

 

• gamosaqveynebel statiaTa Soris gansakuTrebuli mniSvneloba mieniWeba akade-
miuri personalis mier warmodgenil im statiebs, romlebSic iqneba warmoCeni-
li samarTlis aqtualuri problemebi da SemoTavazebuli maTi gadaWris gzebi;  

• praqtikul saqmianobaSi Cabmuli specialistebis mier warmodgenili im statie-
bis mecnierul Rirebulebas, romlebic exeba samarTalgamoyenebis praqtikis 
analizs, gansazRvravs avtoris mier praqtikuli samarTlebrivi problemebis 
identificireba, dasma da dasabuTebuli gadawyveta. 

 
4. gamosaqveyneblad warmodgenis procedura da formati 

 
avtorma statia unda warmoadginos eleqtronuli formatiT, Microsoft Word-is do-

kumentis saxiT, da asaxavdes: 
a. avtoris vinaobas; 
b. statiis saxelwodebas; 
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g.   avtoris sakontaqto monacemebsa da eleqtronuli fostis misamarTs; 
d.   statiis gamogzavnis TariRs. 

statiis qarTuli teqsti Sesrulebuli unda iyos AcadNusx–12 fontiT, ucxoeno-

vani teqsti — Times New Roman–12 fontiT,  sqolio — imave fontebis `10~ zomiT; stri-

qonebi unda daSordes erTi intervaliT, abzaci gamoiyos erTi Enter-iT da ara Tab-
klaviSiT, stilebi unda iyos maqsimalurad erTgvarovani da teqstSi ar Caisvas gada-
tanis niSnebi; marjvena mxares unda darCes 4 sm siganis mindori. TiToeuli gverdi un-
da dainomros gverdis bolos, marjvena mxares. 

naSromis struqturulad Camoyalibeba unda moxdes ara marto Sesabamisi Tavebi-
saTvis numeraciis miniWebiT, aramed gansaxilveli sakiTxebis dasaTaurebiT. statiis 
Tavebad, qveTavebad da qveqveTavebad dayofisas gamoyenebul unda iqnes arabuli 
ricxvebi. mag.: 1.; 1.1.; 1.1.1. da a.S., calke unda gamoiyos Sesavali da daskvna. 

teqsti, ZiriTadad, unda gadmoices III pirSi, avtori sakuTari poziciis dasafiq-
sireblad maqsimalurad unda moeridos I pirSi Txrobas. 

statias ar daerTvis gamoyenebuli literaturis sia (wyaroebi ganTavsebulia 
sqolioebSi). 

 
5. citirebis teqnika da sqolios gaformebis wesi 

 
avtorma sqolioSi unda miuTiTos Tavis mier moyvanili citatebisa da faqtobri-

vi garemoebebis wyaro.  
sityvis, saxelwodebis, saTauris Semokleba teqstsa da sqolioSi ar daiSveba, 

garda sayovelTaod miRebuli Semoklebebisa (mag.: paragrafi — §, weli — w., magaliTad 
— mag., ixile — ix., Seadare —Sead. da a.S.).  

Tu statiaSi aris abreviatura, misi gamoyenebis pirvel SemTxvevaSi is unda iyos 
gaSifruli, ris Semdegac frCxilebSi mieTiTeba abreviatura, romelic Semdgom iqne-
ba gamoyenebuli (mag., germaniis samoqalaqo kodeqsi (SemdgomSi — gks); amave princi-
piT, xSirad gamoyenebul konvenciaTa, kanonTa Tu sxvaTa saxelwodebebi Semokldeba 
sakvanZo sityvis mixedviT, anu misi gamoyenebis pirvel SemTxvevaSi is moxseniebuli 
unda iyos srulad da frCxilebSi mieTiTos sakvanZo sityva (mag., adamianis uflebaTa 
evropuli konvencia (SemdgomSi — konvencia). 

• samarTlebrivi aqtis gamoyenebisas aucilebelia sqolioSi mieTiTos misi sru-
li dasaxeleba da wyaro, romelSic is gamoqveynda, agreTve TariRi da gverdi. 

• literaturuli wyaroebis gamoyenebisas aucilebelia mieTiTos: 
1. wignisTvis — avtoris (avtorebis) gvari, saxelis iniciali, wignis saTauri 

(ubrWyalebod), nawilis, nakveTis, tomis nomeri (Tu saWiroa), gamocemis adgili, weli, 
gverdi (gv.-s gareSe); 

2. krebulis statiisTvis — statiis avtoris (avtorebis) gvari, saxelis inicia-
li, statiis saTauri (ubrWyalebod), krebulis saxelwodeba (ubrWyalebod), miTiTe-
biT, Tu visi redaqciiT gamodis, nawilis, nakveTis, tomis nomeri (Tu saWiroa), gamo-
cemis adgili, weli, gverdi (gv.-s gareSe); 
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3. Jurnalis (gazeTis) statiisTvis — statiis avtoris (avtorebis) gvari, saxe-
lis iniciali, statiis saTauri (ubrWyalebod), periodikis saxe SemoklebiT (Jurn., 
gaz.,) saxelwodeba (brWyalebSi), nomeri, weli (Tve, ricxvi), gverdi (gv.-s gareSe); 

ucxouri wyaroebis yvela bibliografiuli elementi unda mieTiTos originalis 
enaze, an im enaze, romelzec mas  ecnoba avtori (Sesabamisi oficialuri Targmanis mi-
TiTebiT).  

naSromSi miTiTebul samecniero wyaroTa saerTo raodenobis aranakleb 4/5 unda 
Seadgendes dasavleTevropul enebze Sesrulebul literaturas, garda Temis speci-
fikidan gamomdinare gamonaklisi SemTxvevebisa.  

sqolioSi aucilebelia erTiani sistemis dacva: avtori da naSromis saTauri ga-
moikveTos sityvaTa sxvadasxva daxrilobiT (mag., avtori — italikiT, danarCeni in-
formacia — gamarTulad, aseve italikiT xdeba yvela gamoyenebuli gvaris miTiTeba, 
mag., redaqtoris), amave dros, yvela erTeuli (garda gvarisa da saxelis inicialisa) 
erTmaneTisagan gamoiyofa mZimiT da sqolios bolos iwereba wertili.  

masala, romelic mopovebulia internetis saSualebiT, saWiroebs Sesabamisi in-
ternetgverdisa da bolo ganaxlebis TariRis miTiTebas; statiis SemTxvevaSi unda mi-
eTiTos avtoris gvari, statiis saTauri, internetgverdi, TariRi. samkuTxed frCxi-
lebSi (<....>) mieTiTeba eleqtronuli misamarTi, kvadratul frCxilebSi ([....]) ki bo-
lo ganaxlebis TariRi.  

4. saerTaSoriso sasamarTlosa da sxva qveynebis gadawyvetilebebisaTvis: 

Court of Justice 
mag: Case 16/62, Van Gend en Loos, [1963] ECR 95. 
European Court of Human Rights 
mag:. Kostovski v. The Netherlands, [1990] ECHR (Ser. A.), 221. 
International Court of Justice 
mag.: Maritime Delimitation and Territorial Questions Between Qatar and Bahrain, [1995] ICJ Re-

ports, 6. 
saqmeebisa da maTi gadawyvetilebebis saxelwodebebi teqstSi gamoiyeneba qarTu-

lad (italikiT), srulad ki originalis enaze SeiZleba iqve mieweros, an sqolioSi mie-
TiTos Semdegi TanmimdevrobiT: mxare mxaris winaaRmdeg, weli, gamomqveynebeli orga-
no, gverdi, sasamarTlo.  

mag.: didi britaneTis sasamarTloebisTvis: saqme argili argilis winaaRmdeg 

(Argyll v. Argyll, [1967] 1Ch 302,324, .332)); 
aSS-is sasamarTloebisTvis: saqme brauni ganaTlebis sabWos winaaRmdeg (Brown v. 

Board of Education, 347 US 483 (1954)). 
5. erovnuli sasamarTloebis gadawyvetilebebisaTvis 
aucilebelia oficialuri erovnuli stilis SenarCuneba. erTgvarovani erovnu-

li midgomis ararsebobis SemTxvevaSi avtorma unda ixelmZRvanelos Semdegi ZiriTa-
di wesiT:  

saqarTvelos sasamarTlo gadawyvetilebebis gamoyenebisas unda gamoiyos Sem-
Txvevebi — 1. gadawyvetileba gamoqveynebulia; 2. SesaZlebelia misi gacnoba oficia-
lur eleqtronul wyaroSi; 3. xelmisawvdomia mxolod  sasamarTlo arqivSi — da Camo-
yalibdes erTiani midgomebi.  
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6. saerTaSoriso organizaciaTa dokumentebi 
 
gamoiyeneba im stiliT, romelic gamoyenebulia oficialurad saerTaSoriso or-

ganizaciis mier (ix. oficialuri saitebi). 

 
7. konvenciebi da saerTaSoriso xelSekrulebebi 

 
konvenciebi da saerTaSoriso xelSekrulebebi mieTiTeba, mag.: 1985 Vienna Conventi-

on for the Protection of the Ozone Layer, International Legal Materials, 1985, 1520 
saTanadoa miTiTeba, Tu citata Casmulia brWyalebSi da sqolio gaformebulia 

zemoT aRniSnuli wesebis mixedviT. perifrazis an calkeuli azris formirebis wya-
ros miTiTebisas gamoiyeneba Sesabamisi sityva: `ixile~ an `Seadare~. `Seadare~ gamoi-
yeneba im SemTxvevaSi, rodesac avtors sWirdeba gansxvavebul azrze miTiTeba. 

ZiriTad teqstSi dasaSvebia mxolod naSromis saTaurTan uSualo kavSirSi myofi 
an dasaxuli miznis misaRwevad aucilebeli informaciisa Tu analizis miTiTeba. dama-
tebiTi informacia SesaZlebelia mieTiTos sqolioSi. 

ucxouri terminebi da gamoTqmebi  unda gadmoices sqolioSi, Tu naSromis uSua-
lo mizani ar aris terminis warmoSobis dadgena. 

qarTuli teqstisTvis unda gamoviyenoT `qveda~ da `zeda~ (`.~..) brWyalebi, ucxoe-
novani teqstisTvis — `zeda~ (~.~..) brWyalebi; 

citirebuli teqstis bolos sasveni niSnebi — wertili, wertil-mZime, orwertili 
an tire mxolod daxuruli brWyalebis Semdeg daismis; kiTxvisa da Zaxilis niSnebi an 
mravalwertili daismis brWyalis win, Tu igi ganekuTvneba im sityvas an sityvebs, 
romlebic brWyalebSia moqceuli, xolo brWyalis Semdeg, Tu igi brWyalebSi Casmul 
sityvebTan erTad mTel winadadebas ganekuTvneba.  

rodesac sityvasTan erTdroulad Tavs iyris brWyali, sasveni niSani da sqolios 
niSani, unda davicvaT Semdegi Tanmimdevroba: 1. brWyali, 2. sasveni niSani, 3. sqolios 
niSani;  citirebuli teqstis (anu winadadebis) bolos ki: 1. brWyali, 2. sasveni niSani, 
3. sqolios niSani. erTad ar iwereba ori brWyali. frCxilebis SemTxvevaSi ki SeiZleba 
maTi gansxvavebuli formebis gamoyeneba; 

teqstSi unda gairCes tiresa da defisis daweriloba. defisi aris mokle xazi, 
romlis win da Semdeg ar aris intervali, tire ki ufro grZeli xazia da mis win da Sem-
deg aucilebelia intervalis dacva; 

sqolioSi imave wyaroze miTiTebisas, romelic ukve gamoyenebuli iyo, saWiroa ga-
moiyos Semdegi SemTxvevebi:  
a. zustad wina sqolioSi miTiTebuli wyaros nacvlad mieTiTeba `iqve~. `iqves~ Sem-
deg ki (Tu saWiroa) mieTiTeba gansxvavebuli monacemebi (tomi, weli, gverdi); 
b.    manamde miTiTebuli, magram ara winamdebare, wyaros gamoyenebisas SesaZlebelia 
mieTiTos am wyaros sruli dasaxeleba Sesabamisi gverdiT, an im sqolios nomeri, rom-
liTac moxda am wyaros bolo miTiTeba Sesabamisi gverdiT (mag. ix. sqolio 15, 20). 
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