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3- (Mgw.), 3Gm3alb LodsGmaman (bGo@osms 3gdamo) |, 458m3(s. ,dgMonsba®, md., 2011, 196. 53
Lo 3nbmob s33d0Mgdom, sbggyg, ab.: dodyodzoemn ., 3MIal Ladofmama, 3gbadg gowsdyds-
390990 303m(3., 398m3(3. ,dMbs gonds”, md., 2012, 51-52; cmmos o., Jobdondn d.b., IGMBob bo-
domomoab Hggmmds bLogomggmmadn s g3Mm3man 3ogdomal bEobosMGgdn, gu&b. ,JsGormmao
LodsGomnob dndmbaemgs®, 6/2003-4, 574.

ob. o@gndzocmo cn., 3969bgem0dg ©., badstromzgmmb IGm3nl 3meogdLbob 3Gmgddo o 3mb@nbab@ -
&0 9360m3ab 43946930 IHMal LodsGmmal DmgogHon dofoman 3Gnb3030, gu@b. ,JsGomma
LadoMmmob dodmboemgs®, 6/2003-1, 10.

dzgemody B., bogomnggmmb 3Mm3al 3megdboom gomgsemabbabgdamo obsoddgdeymal badstormg-
36030 bGoB Lol dobsbnsmgdmgda, 3Gadmmda: doserodznero 3. (Mgw.), IOMB0L bodsGmama (bGs-
Gooms 3fgdama) |, 458m3(3. ,dgFEnsba®, md., 2011, 111, g gbgds Logomm Lodbaby@mba(s, Mm3-
mob L3g(3093030086 go3m3nbamy, asbomzamabbnbgdgmoas Ladydaom asdmzamgds, Mo yzgms
306Mmzbym mg0bgdadg 3989 360d36gmmagebas: dodnodznemn 2., Ladofmggmmb dabsgsb Logdg-
2o bLodobabEEML LGN JGNEsbs s LadbabyMmal gogmobmseb ©s39330Mgdmmo LodsGmnmgdfmngn
36mdmgdgdo, ,LodoMommoab gu@mbaema®, Nel, 2011, 216.
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3.1.6. bgm3g369mgds nMoomo ©3bI>Mgdab g56930b Mmomdady

Logdob bomBmgdabomgal @egemgdal domygds, g.0. oyMo@ammo dmdbabrEmadal asbg30L me-
md3bg 30gb@ LS s 53M 3oGL IMFl aEgdmmo bgmdg3mmgds Lodmdomadmbadstmmmgdfo-
30 356039050,

0©3M3o@¢0b boMmdo@gdnmo Logdnobmds M 3nEgdymos 035Dy, 0y MHmam Fmmmdl ob
©05(330L &94b030L, §odBn 3oL s Fgommn3ob, Moz amobbdmdl o330l bymmazbgdsl. bgmmaby-
350, ®MmEaLy(3 903Mm3dGd0 MLESGNMow ndbgds dgMmbydnma 3Mmygbombamnddo, babsdsmmm
3393639 Y39mgdabs s LabadsMommm gbogmemmanalb gmgdg6@gda, MmGsGmGmmo bodn, bLos(s
boormom 3odmgmnbogds 5@3m35E 0L Mbamo, Bmmmdogl Ladsmmamb, bo@ygsb, gdmzasl ©s o.3.
039bow, Losgmgo@m baddnsbmds dgdmJdgmgdomo bogdnsbmdas, Mmdgma(s dmombmgl domae
3390053035(300b5 5 Bg8mombadbmmon 1bsgdal Grmdsl.®

doMmoms, 503M3d@nb Laddnsbmds domdgm nMoymns s bmdsbs s 3MbynEgb(so-
s@moal gdysmgds, JogMsd ndob gomgamabbabgdom, Gm3 ngngg sgm3s@0 bambol bromdoom
dgodmads bamg gdmmdogb @s bogdnsb 66 99d30(3 39633990 N30Mo@qgbmds 3Jmbroagl, 3Mmeqbo-
@m0 amegzomob 8mdmggds dobsz Igdemns.”?

53M35@0, 0330l Logdnobmdsdn, Mbos bymddmgabymmdogl abgmo bmaswa bbgmdmoga
3606(303980m, Mmamozss 3¢3s60b3n, LadoMmmEosbmds, Mmdogd@nMmds, 3Mab303Mmmds, 39-
20mbobrobogMgds s 5.9.%°

9360™M309M00569300 s3M 3@ J(3930L 3m@gdLbn, Bmasw 360630393l ImEals, sbobgmgdl
bomdalb o dg3zommdal o 3ob3oMm@ogl, MM bromdsdy wogmdbadyma MMmngmmmdal oMbg-
dmds dgbadmgdgmos dbmmme 08 dg3mbggzedn, o9y s@3gm3o@nb doMawo mambgds, 3580mbbgds
5 dg9939emmds gd3aoMgdge. 938 bm@3al gR0ba(30006 453m30bsty, bromdal sMbgdmdabamgal
5©3M35&0b 306Mo0 0Mbgds 3obdbsdrgMmgmos, M3, ndsgMmymam, dobo 3Mmegboymo goe-
©09dmmgds(359. 83539 MLl 36 geddmmsdn dnmamgdamns, HM3 53M 3oL Mmag0bo MMy qbos
dogem Mog LadsMnEgdMng S FMMdMNEM 35emEgdMmgdsb 530LMgdL. 83 gomEgdnmgdsms dm-
0b, Yogme, bws ngmmoabbdgdmogl yzgms ob ;mgabgds, Mo 3MbiMgEmo sgm 3o 0bowdn
5, Bmads, 3HmRgLoobadn bEmMdsL dogdl Lodmaswmgdsdan. 3Gmggbomma bsgdnsbmdal
dofoma 3M0b(30398L dmEal, gMom-gHoma 13b0dzbgmmgsebglbns Bomdals 3Mabzndn. g3Mmasgm-
®056960b v03m3o@ M J(3930L 3mgdLob dgbedsdol Mgammo30sb BobommdMag dggbodadgds bo-
Jomnggmmb sgmgo@os sbmznszoal doge domgdamo 3Gmgggbogmo gonzob 3mwgdLbo, Gmdmalb
®bobo@, s3m3sG0b oMo mgabgdgddg, Hmammozes moMmbgds, 3o@nmbbgds, dgnzommds,
3m339896@MmMds s 809 39Mdmgdmmds — sl ogmdbgdmma 3m0gb@ b brpmds 8nbowdn.®’

58

sgmBomm@os 0., @(330L bgmmgbgds, 40dm3(s. ,3M0wnsbo®, md., 2011, 9-10.

0 3mb3Mgb@nm NHmagmHmmdsdn, 300 d5@mbadznmal badstmmal 0bLGaEEGob godm393s,
md., 2013, 38.

o mBoM@0s 0., @5(330L bgemmzgbgds, 468m3 3. ,8gMo@nsba®, md., 2011, 254,

59

60
81 s5080d9 8., aoboBodzocmo g., mgdm@adzoemo 3., 3mEdsbos 0., 503m 335G 3BMBqLommo gmazolb gm-
©4bob 3m3gb@emgdo gmozolb 3moboab 3Mad@nzeodg oyMmmbmdom, badsMmggmmb sgmo@ms
sbmgnazns, md., 2011, <http://gba.ge/new/admin/editor/uploads/files/newsebis/page.pdf>, [30/05/2013].
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3.1.7. LobLodbobyMm bymdg 3G nmgds

oM gd@mmab badsmmnmgdmogo doamdamgmds bodgbsmdgm babmaswomgdsdo @sdm jngdy-
03 bLoboGIML ogH Bobmeb ogdym bgmdg3EMmgdadyg, Mm3gmbs(s ,d9bsMmBgms dgbobgd® bo-
Jomggmmb 306mbo Labsdbaba@mm bgmdg3Emmgdsl Mbmwogdl.t

306 bomMgdL 1brs 3dmbogo bromds pnfMgd@mmal 8ndsfmm, Mamasb 3m3gMsogma dnbsb-
dgbmbommdnsb s bLabmgsmgdal 0689 9Lgdowsb go3m3abamy, dom LyMm, bobs@mdm bavzg-
ogbm 3969%96b 3Jmbogl d0bomdaemn.t

03653 gMHmzg Lo gME3MES(30m badoMmmamdn smosfMgdam amdmanby bgmaddmgebgmmdo-
b s gMmgMmgdol dmgzamagmdsl 5890z mm baBsMmamadn Gow(309Mo Bmgamgmdgdo gbmmgds.*

boboadbabymm bgmdg3anmgdal bamzgbo 00Mbgdgdl, Mmwabsaz 3odagmdal byzcal, badgm-
3omyMgm Ladgmb Bg3Mob ob Jgdmymmmmo 3obybobdggdemmdal babmgasmmgdal @afmgd@meab
©560d360L5L dg(30m3s 0gbgds oTz9dMmn.6°

3.1.8. bgmdg 369 magds 3gns300b Igbabgd

39005300 dgoobbdgdol  LadoMmmmgdfngn  dmbgds  Lbgosobbzs  doMombybmoada
bbgomabbgeazomom 560l gob3smEqdema, BogMad, badmmmm xs8dn, Jgmabbdgdeymowm nmgmgds,
M3 3g05300L  dgbobgd  bgmdggnmgds Bamdmowaqgbl dmdbabymgdals bgmdg @mmgdol
abgo Labgbbgomdal, Mm3gmag 3obmbom o6 sM0l SoMEadam gomzgsamabbobgdmma s dbamgoms
396dm 938mbmdnabs s bgmdg M magdol omgdal mogobyygmgdol 3M0b3030lb gFm-gMo
358m3m0bgdsl Bamdmowggbl.t

dg05(300b  dgbobgd  Jgmobbdgds  ammobbdmdl  dgmoszool  mEasbabgdal  dobbooc
3Mb3M 9@ ma 3gbsedg oMmabomgalb o30b aosa39dsb. dgbadg 30Mds (Igns@m@mas) bgmn Mbos
3gnbymb dbamgms ImMob dgmsbbdgdsb.t”

39000@™MM0b Bbd30900L 3oMgse dgbEmmgdobaomagal syyzomgdgmos 3oMmabamo ©s
3Mmaqgbommo 3Domds.® Mo8rgboma(s Jgmos(300 MMM HNMBoL bm@Ismabdgdol g8Lobn@gds,
3Mb@mod@gdol  @bofosbo  dommgs  Loyggogbm  sEsdosbymo  m30Lgdal  gMm-gMon
a58m3m0bgdss.t?

oMbgdmdlb 0d  3oMmzbymo  m3z0bgdgdobs s 3MI3gB9b309d0L  Lozdome 3@ (3gmo
RoBmbamgama, MmIgmbas Mbrs Gmmdoglb 8gmns@men.”

62

3 domsdzoemn ., LobadbabyMm bgmdg3Pmmgds LobsMmImb PafMgdEMA®sb. 3s6EbomEn s ©a-

99d&mM0 JosbsbmasmgdMog gAHmngHmmdgddn, 3gdmmdo: msbsdgommgg bogm@m3mmszom

LadaMmmmab ;mgmGagmo s 3Gsddn3nma bszombgda, asdmd(s. ,dgMomnsba®, d., 2009, 309.

8 0ggg, 318.

8 FobGmins (., 33 (300 35MMZd s bgm3dmgabgmms 3sbbabdggdemmds bsgm@m3mms3om
Lodommamao, 353m3(3. ,LasBsMmamn®, md., 2006, 199.

®  @obgmamgdoom ab. aggg, 140-143.

8 39M(353599 &., 890005305 — @o30L aomabygzg@nl smEgMmbsGonmo gm@mds (dmaswo dodmbargs),
358m3(3. ,8gMnnsbn®, md., 2010, 283.

7 odsg, 286.

% odsg, 229.

% oggg, 245.

" @ebgmamgdoom ab. aggg, 245-251.
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d90005(300L 3MM (39D 3ogmgbol dsbgbl Fgmns@mmol 3oMmmgbgds, 3Mmaygbombamuma
MboMgdo, a93mEomgds, asbsmmgds dgnsznol Lygmmdn, dbmgmbgogzgmmds, BE3g6s,
BomImagbgdo o doamds 8gonsznnlb 3Mm(3gbobawdn, 3sbnbalbdggdmmdal g@mdbmds o
0.3.7" gomms 3BmMzgbombamnbddobs s asbsmmgdabs, dgmas@mmo Mbos as8mamBgmogl dysto
dmBomamo mgobgdgdoom.”?

390005(300bom30L  3603369mmzeb0s gnsGmMal s38mM0GgB0, dobo, MmamEz 3Mm-
Bgbombamabs s MmamE(z 306HM3gbgd0l, Mg3n@o(30s. ond(3s, bdnMow, gb Mo 3Ho@gMaydo
dgodmagds  Mo@ngomumon aob6Lbbgeggdmogl gMm3sbgmobogsb s dgmos@mEal, Mmam s
306m3bgdal, Mg3n@&o300 Lymog o6 oymb dbsMgmamgalb dobamgda, dombgosgsw dgmas@mmal
bagBnsbo M3 o300bs.”

0y 890005(3006 Jg00bbdgds bosommm gobrgds, 45dmnygbgds bl 3-0b dgbedadobo bmmBgda.”

3.1.9. byEmas@mo @gemdab bgmdg 3eammagds

byEmas@mmo gomdal bgmdgzGnmgds dgndmgds 30g39036mb 8m3baby@gdals bgmdg 3-
gdoly, Hmdemabogobsg dGm3nb dgmganb goms393s bogomogdmmm sMss. 3mb@Mmadgb@al 3o-

m36905L oMbgdomn 860d36gmmds og3L, 3065086 bgmdgiMnmgdal omgdsl dgdbEmmmgdmal
®568Mmgmmdolb gobogyMo s GLodoznEo Jamdsmgmds 3o65306MdgdL. 835bmsb, gomoggds

30bbos 3nommgdym 6@(*)2)0%30 Qoq;‘gd636‘3@n.75
3.1.10. bgmdg 36-9emgds bydga3nbm ImM3LabayMmgdal dgbobgyd

»b59403m Lo gd0sbmdal dgbabgd® 2001 Beab 8 ngbabinl Lojesmggmmb 306mbal 38-4 dnbeals
30639mo 34164@0b moboblow, edmezngdgmoa bogdadm Loddnsbmdals bmdogd@ds, 3Gmegboy-
0 dmgomgmdals sebGmagdobab, 1bos 0bgmaddmgsebgmmb dg3gan 3Mnb3039d0m: 3530968 gL
©5 LodMadEMgdada 30MaEo ogdsmomom 83 330M5dw0gL gobbomoa (3bmamMgdal Bybl; bgmddmaos-
bgmmdgb dbmmmm 3Gmggbonma bEsbEsmBgdom, 3m3s60b3ab 3G0b303gd0m, Ladsmmggmmmb
396mbdgdmmdom, 35803L L3999l 35(3096E 0L aMbgdsl, sMdbaMgdmmdabe s G§Mown(309dL;
3o4bodseMa nmgamabbobydogl 35(3096@0b KobIMMgmmdal 0689MgLadL; nymb Webastm,

71

GIPG3999 8- (Mg.), 3gos0ab badstmmgdfMngn Gganmomgdob 3gab3dg]@nggde bogstimggmmdo,
03067 035603300l Labgmmdolb mdoemabob babgmdBagm @bagg@Lbndg@ob agal s @ gmbsdamma

350564398)0b bogombamyma (396@60, md., 2013, 124, <http:/ncadr.tsu.ge/admin/upload/7706Edited-
Final-Version-final.pdf>, [30/05/2013].

GIPG3999 8., 89005300 — g0l aoabygzg@nl sm@gMmbsgogmoa gmEmds (dmaswo dodmbargs),
353m3(3. ,8gMnnsba®, md., 2010, 251.

63999 8- (Mg.), 3gos00b badsGommgdfngn Mganmamgdol 3gmb3dgd@nggda bodstimggmmda,
03067 035603300l bLabgmmdolb mdoemabob babgmdBagm @bagg@Lbndg@ob agalb s @gmbs@amma
3505643980b bogombomyma (396@60, md., 2013, 124, <http:/ncadr.tsu.ge/admin/upload/7706Edited-
Final-Version-final.pdf>, [30/05/2013]. 126.

GIPG3999 8., 89005300 — g0l ao@obygzg@nl smEgMmbsgoymo gmEmds (dmaswo dodmbargs),
358m3(3. ,8gMnnsba®, md., 2010, 297.

393930000 0., Bsbababol LadsGomgdfngo Bpamdstgmds, 353ma(s. ,dgMnwnsba®, md., 2012, 163.
83 Lo gombmab s 3ogdnMgdam sbggy, ob. dnbngg, LyFmgszoal badsmmgdMagn s gmogncn 3m-
dmg39d0, ,LodaMomab gu@mbaema®, Nel, 2011, 96.
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3Omgxgbommo gosbyzg@omgdgdol docmgdobsl — moz0byygamn s ©sdMY300gd9mo; 3omgbg-
o sbENmgdoglb ggodalb gosb.

»35(3096@0b Nnmgdgdal dgbabgd® 2000 Bemals 5 do0bob bojoMmggmmb 306mbol dg-4 Igb-
mob b) 439396480b Bnbgozom, Lodgonznbm dm3Laby@gdal as3bgzn 560l oMo, GmIgmog bo-
Jomnggmmb 306mbdmgdmmdom @owagboma babom sbm@309mgdl Ladgon(z0bm dmBLabyMgdsb.
53039 3obmbals 39-8 dymbemn 35(3096@)L 960ggdL NRmgdsl, soMBomb s 69d0bdngH ™ML dga(s-
3ommb bodgma(306m Im3LobyMgdalb gso36930; 3039 396mbBab 3g-18 dbemals 3nMgzgmo 346480l
00656350, 35(3096@)L YRmgds 593, Ladgwa(306m 3mBLabyMgdol ao36930L5356 Bonmmb LMo,
™309d@M0, EOHMMmO ©d 3oboggdo 0bgm®mdszns bodgwo30bm dm3Labnmgdalb 353bg30L 30bom-
d0bs s 3Mmggbogma godmzamgdal dgbsobgd.

3.2. mdamabab Lss3gmsiom babsdsmanemmb Joamds

Lo0bEgMgbms, o Mmamm gs63sMEGs Mdomabol bosdgmsosom bobsdsmmmad msgol gMo-
960 a56hnbgdseda bl -0l 74-g dgbmol oMz Bobamdn dm393mo Bm@IMmoMgds — ,a56M03 9-
30l @o@gdal dmsgemo Logyydggmo®.

Losadgmazom bobsdsmmmmad yumommgds dosdos dmmbmgbal god@mdmog Lagndzgmb,
396dme, 3mbamAgmgd dmaombmgs Lybbobs s a3mmggal bgmdg3nmgdals dsomomawm (36mds 0d
3m@ 0300, Mm3 bymdg3emmgdal gogmmdgdobsl sgoma 3Jmbrs dgomadsl 3mb@Ma3gb@nb 3o-
3690530,

bosdgmazom Labadommmmb dmbabd@mgdom, 3mbiMg@ e dgdmbgggedn, dmbadnl Rggbgdsl
Logddob gosbyzg@obomzgal s@mbgdomn 360d3bgmmds 396 9469dms, dg3gan aomgdmagdgdol go-
dm:

30639 M0gdo, LobadsMmmmd s@bndbs, HM3 NEsgmME LbEGYMgdms dmbamABgmal bg-
35 bgbbob bgmdgMmmgdal gogm®mdgdolb dgbabgd. bgmdgMmmgdsdy bgmb obgmeos Imbombg-
g, G13(3, Pd3ME, IMb3MdEs 03 3oM7dmgdsl, Gm3 dobmgal (36mdarmo nym Mmamm (3 aofMnggdol
dobsombo, sbggg gotnggdal 3mbGMe3gb@0. smbndbnmowsb godmdwabomy, Mbogmdzmmu Mbos
30Rbgmmoym 3obo 3698 g6Dns, 0dal dgbobgd, Hm3 momgmlb ob dgEmadsdn 0gdbs dgyzebomo o
bo (33 30 3OMbLORBIBLM MMasbobs(300bs, bgmBg3MMmads gooBMMBs BaboNE 30Mgdmb.

3505 Dg3mambodbymabs, dmbaMAgmol dogM 3mbEMm3gb@nl 30Mmzgbgdsdn odzgdym
d9(30m3sbmsb ©s393d0Mgdmmn goMgdmgdol o@aqgbol dgdmbzgzada(s, Lobgbdg o6 0gbgdmes
bgmdg3mmgdal dsmomo (36mdol Logndzgmo, 30bsnwseb s@bndbymo aomgdmygds o dgndemg-
dmEs gobboemmmoaygm abgmo smbgdomn babosmab dgzem3sm, Mm3mal sMbgdmdabsg bbg-ob 74-9
dgbmob 3oMzgmo bobomo  bgmdgzEmmgdol domamow (36mdal ¢ 303d06gdL. 396dme, LL -0l
72-g 3gbeob dgbododabow, gotoggds dgodmgds Lazomm gabogl, oy bgdal asdmgmgbs Imbros
sMbgdomon dg30mol Loggyydgzgmdy. bl g-ob 74-g 3gbmob 3ocggmo babomal dgbedsdabaw, dg(3-
©m3d 3MbBMma3g@nl 30mm3698530 Jbmmme 03 dgdmbzgzsdn omgmgds sMbgdomow, MmEaba(s
®3000mb 3mb@ o360l 30Mmgbgds o6 dnbo 30Man M30Lgdgdal gomgzamabbabgds gomoggdol o-
0900l dmnagama boggydggmaos.

dm (399 dgdmbzgzedn, Hmam oa0bws, 3mbamAgmal dog Losgme 0dbs gsdbosma
bybbabs s n3mmgzob bgmdg3Emmgds 3MbGMO3968 0L — g53Lgbbgdmal gnbsmdado sdgzgdmmo
dg(3m3nb godm. baagm bymdgMnmgdol s@bowsb 3odmdnbsmy, dnbo ewgdal dodato dbgl-
bgdmal 068)9MgLL BoMBmawagbrs, dogmm 8obmgal LabyMmzgmo mEgbmdom ggecmmzgbmma bog-
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®0 — gmo, bgmdgzemmgdoo gs6LsbmzMma Jommdgdom. sbabgmgdymo 0bGgmgbol s 3-
3oymzz0mgdsbmeb s 303306580, dmbamBgmgl 3Mg@gbbas o6 aobsbowgdas, sbgsg, dob og®

o6 ymgoms obodnmgdnmo, oy 3mbicmg@mem Modo godmabsa@s dabo ab@gMgbol dgmabgs 0d
3060mMdgd0m, MmM3 msbbs googe BodognMo 30Mgdal @s oM 3036Mmbagnbsbbm mmasbobsznal
dngM. 3mbBMma3gb@nb 30Mmzbgdsadn ©odz9dymo dgzmds dbmmme 08 dgdmbggzedn dgndmgds
Roomgommb sMbgdoms, 09y go6nggdal @ewgdal bogmdzgmoa dobo 30Mmm369ds o9y 3oMsewn mzo-
L9dgd0s. 5b0dbymo IbsbYLo gYmMabbdmdl oM bymdg3Mmgdolb s3gdo 30l LyydogdGn®
©53mM30009899madslb 3mMb&Mo3968 0L 30MmmM36950bs0d0, sedgw bymadg 3G mgdal babosmowab go-
3m30bsMy 353306b 3omEgdnmgdal dgbOmadsbs s 3MbEM3g6@nb 30Mm3z65d5L dmMab. >3-
9650, 3MbEM396@80b 30mHM3693530 sd39dmmn Jg30mB0b sMbgdomsw JoRbgzobamazal Lowos-
30 bgmdg3Emgdol 00809535 3063 9bEd osLIdYMML, HMAI sbgmo dg(3m30m 3sb 396 doorm
bymdg3mmgdal 0dg36M0 dgbEmmgds, Mobo dmemmenbo(s 98 bgm3dg3Gmadol e@gdom bocIm-
99865, Bmam@ (3 50bodbs, dbgogh sMaMdgb@ o300y Jomamgdsls ImbamBbgmal dbMowsb sgomo
o6 3gmbns.”

4. 3L 336>

bgdmon Imygebomo dbggmmds ©obIgm 3OMdmMgdqdmseb dndsmmgdom goM33gmo ©ob-
33600b 85390930b Ladomgdsl ndemggs.

300b3sL, dgodmads o) oMo boMmdmdogagbgmds agdgel dg(30m3ds 3Mb@Ma396@80b 3ofmmg-
693530, ©gdomn 3abybo b as9(39L, Mo@asb badsMommgdMozom badwgnmo bomdmdawggb-
mdobob, HRmydgdo s 39mEgdymgdgdo bomImgdmds dbmmme bomdmeagbom 30@l, dgbods-
d0bow, 53 13960b 369mb Mbos 3Jmbrglb dg30mgdals Mezmgds.

d9b03g oM bMnsb, MmMIgmoms 0gb@™Mdolb gomgzamabbabgds gofmnggdol @owgdal dmes-
3560 bogyydzgmo dgadmgds gobogl, 30Mg9m Mogdo, Mbos asdmamazbmb 3gbadg 3omab Lobom-
390mmE oEgdmo bgmdgmmmagds, Moasb o3 dgdmbggzeda, dgbedg 3ot ob bamagdmal dnd-
0gd0b dm3mmEabgs, 5b sdmy300gdgma dmmbmzbal Ma3mgdal dJmbyg s dob, Mmam(s 3 gn-
&mAL, dgdmons, dmgamobagsb dmombmgmb bymdgzMnmagdom gomzamabbabgdmmo gomogde-
980l JgLEmmgds.”” 8gbodg 3nMam o6 ngmmobb3gds, sbggg, bodmBswagbgmon, Momash sbgmaw
396 hoomgmgds abs, 306(3 3oMnggdol gMm-gMmo dbomal 068)9MgLgdl g3LsbyMgds. bagsmemmme,
o7 bomdomns 3gbadg 30Dy, MmBgmBa(3 m30L 053bg S0mM o S 803530 M13d30M 390 Im-
3omob sgomo. bbg-ob 204-g 3gbmol 0sbsbdow, 3omal gows3obmgdal dgbsbgd dgodmgds dg-
®bbdbgb 39bs3g oMo s Imgzamg, Mo MM (3 3ows3nbMgdal 633g0mmds S3M oYY
dmmbmzbob 3gmmdgmol msbbdmdaby. 53 Lo@ns(305d0 56 360l godmEazbymoa, Hm3 Immbmgbol
3gmmdgmo dg;309L 39Ls3g 30Mab, g.0. sbomo Imzgemab abgm 3o m30bgdsdn, Moy dabogal
1bs 0ymb ©dsbsbosmgdgmo babgbbm HB@mogHnmdal 3m6@Gg4LEdo, by Bgdmm ¢339 oym
boydato, dgbedsdabaw, bm@mdal dmJdgmgds sbgm dgdmbizgzadgs Mbws 3o3M(39mmgb.

o3 9996900 3oM0a90b g dol dmsge® bagmdggmb, sbgmaw Nbws hsomgsmmb ol Bom-
dmEagbs, Mm3gma(s gMm-gfom dbomgl 8mdMeggdms o MmAmab gomgdys dm39dmmo gotoggds

6 ab. bage@oggmmb Bgbsgbo LabsdsGmmmb Ladmgemosdm bogddgms 3oea@ob 2012 Bemals 26 5360-
ol Neob-388-367-2012 g06B0bgdals sembgfammdama 6sbama.

ab. gobGmmns ., bagesmnggmmb badmgdomsadm 3mogdbob 3m3gbGeta, bngba 8gbady, Igbema 349-g,
213-9 o 3g8amadn, md., 2001.
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3000580 530655659300, Jgpemds ymbemsigbgols Jotmgbydsdo — dmdfgbeioggdgco berdmdols
0950b90795905 FJomoyer jobmbIwgdermdsdo

56 500gdMEY, 335LMab, gb bomdmeagbs dabomgdo Ybos ngmb dgmeg dbaobomgabs(s. 3gHdme,
03 d93mb393530, 3500536439808 3gmEg dbscnl 0689 9Lgdob gsmzamabbabgds; 8gmeg dbamgl b-
5 dgdmgdmes 0d0b 533905, H™3 dobo 3MbEM3gb@n LbmMgo 53 Laggmdgmoms s 0bGgMgbom
0905 g56M0g9d5L s bbgs dgdmbggzoda dob oM omgdos. 3gbadadnba, > (30mgdgmoas, gb aomg-
3mgds 08gbs sMbgdoma ngmb, ®m3 ngo b5dobdngM 3gomnmboboabngm dbatmgl bgmdg3@mmgdals
om930b Loggmdgmom 809Rb0s.” Fg(30mBs 3MbEM396@)0b 30Mmm36935d0 35306 Mbrs Rsomgamml
3bgdomo@, MmEgbsi 0 ds BoEy Mo 35Moggds, sb goMoagds, Mmdmomsy bogobMo gom-
©q899madolb dgbEmmgds dgndmoas dbmemme 3sbbodmgHm 3oL, MM3gma(3 EOROMEMIdEOS
3565 390 gdnmo m30b989800.77 33wgbs®, gobbabamgge bmM3sdn Fgxsbgdal 3@ gMmaymdaw
1bs 0469L 30hbgmmao sGs Bbomal bmdogd& Mo @sdm 3ogdamgds 3MbGMo3968 0L 30Mmzbgdals
56 30bo ?g0bgdg30bodn, M85 Mdng @M sd330M398mab dggaebgds.®

78

3odsgndy 8., bydmgomsdm 3megdbob godornmgdym gommgdamgdasms bab@gds, 3o8mds. ,boglb-

&o“, »d., 2010, 216-217. sbsmmann@o doamdss ©sdsbaboomgdgmo sbgmmbsgba®a badsMmmo-

bongoba(y: Camono J., Bunvsime [., OCHOBEI JoroBopHOTo mpasa, M., 1955, 272-273.

o 0030momag, FUMmbomoli@n, Hm3gmo(s 5@oMgdes 453mdngdsol dmadbdsmgdgmms ymgdgdol ©o(s-
30b Logombdy, ©sdobogms ghm-gmom LabEndmmda. Lab@mdmma dga@sbs LamBgma Ju@mbamald)-
056 gdmn g35M0g930L domammdal memdsdy, Medwgboma(y 308060bEMs(300bsmzal 56 aym
36mdamo, Bm3 3emogbBo o6 agm Bggmmagdmngn dofn. ornd(3s, LobedsMmemmd LoMBgmn o6 ©ss-
38sgmgnms 0d dm@ngnom, HmI 98 dgdmbggzeda gzemds 3mbGMa3g6EG 0l 30Mm3zbgdsdn o6 aym
stbgdooa: Iymuuxoe O.B., HenelicTBUTENbHBIE CAENKU B TPakIaHCKOM IpaBe (T€OpUs M NPAKTUKA OCIa-
pusanus), beparop-Ilpecc, M., 2003, 315, (508.: Jlaspunenxo H.A., CymecTBeHHas OIMOKAa KaK OCHOBa-
HUE TIPU3HAHUS CICITKH HeJICHCTBUTEIILHON 110 3aKOHOIATEIbCTBY YKpanHbl, XKypHan HaydHBIX MyONTHKaIHi
ACTTUPAHTOB U JIOKTOPAHTOB, Ne4, 2013, 53%. 24, <http://jurnal.org/articles/2013/uri37.html>, [06/05/2013].

o Obsmmang®o dmbodMgds obomgo: 9Mm9bgemndy ., 3gdm Lsds@mmoal Hdmasgbo Lobdgdyma

3693900, g36m3gmo s dgsdgdomn badsMmmab 0bLGGME L gs8m3(398mmmds, md., 2009, 330;

Jogmdgoemn b., 63dols bsgmo Jodormm badsGmaman, gumb. ,dofmgma bsdsGomal Jodmboemags®,

L3gznomaEn go8m(393s, 2008, 15.
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1.3gbs35man

3ME3mMd(300b d0bbgldabbgdol godmygbgdol s30dammgs, MHmdgma(z ©33-0b 30 (39090&¢-
o bodoMmmnmowsb 0mgdl bomaggl, bgmddmgebgm 3oMms Boyoy®o dmgomgmdgdal, 39Mdme
30 96ogmmgdal dmgamagmdal d98smaqbgmo 3m83mbgb@ns." bogmm3mmasom badsGmsomdn o3
BabL 3mE3mMs30mo dgbadmgdmmdgdol md@Mabal babgmom 3moblgbogdgb. @md@Mmabal bo-
gd3mor og3b 3gmzg Loy gnbob @obsbynldn 533-Jo Rodmysmndgdema babsdsmmmm 3Goddo-
39 39Mdm@, omadadsl 3G oGl 1bgbogbo Lobadsommb 1900 Brmob gosbyzg@omagds baddgdy
3g5m0 5bobGmbob 306 30L 30m3356000b bnbssmBrogs® s @gmegzg@ab 3Go@0b mbgbsgbo babe-
domanmmb 1939 Bemal gosbyzg@omagds Logdgdg goobo ymm3mmorzns cnmeool bobssdwoya,’
3ol mobabda, bgmaddmgabgm 30658b g36demgdsm 3mMm3m@s300L 30bbgLbdsblgdal doMawn
LofMagdmobomgol godmygbgds. dgmzg Layygbol dgmmg bobgzMowsb Mm@ Mm0bsed Mngo dmooxn-
3930900 a0bozos.  g3omby3zg@&nmgded baddgdy oMo womenbs @o J9bobgol 3m@H3MEs 300l
b0bssmdmya’ Bodmagsmnds g.6. badsmmmnabmdob G gb@on. b ob mebsbdswm, sbowagbo god@ns
565 dgbodmgdmmdabadn 3mMm3M@s300b 06@gMqbo (56 ImEmEbn) sbws Lowsgm dgbadmgdemm-
35bg 3mE3mEs300b ogf goM 339990 NRmgdgdol Bmmmds, sGedgm b, bodsMommnsbos oy oM
©06gd@m&ab §dggds 3mM3m@s300b JodaMo. md@mMnbal gobgnmamgdada dgdmgan 9@ s3ns 3g-
™m(39 Loy 3mbol dmmm g3, Mmabag 53gM0 3ol LadoMommal 0bbEoG M@, JMM3IMMs(304)mn
doMo30b 3606(303980b GoMamgddn, d9039dogs EmMIGMH0bal M6s3gpMmm3g dmegmon.®

2005 Bgemb ,3gbom3gms dgbabgd® Logomggmmb 3obmbol dmFngo Mgxmmdol dgogasw,
3MO3MOs (3090 dgbadmgdemmdgdol md@mnbad Jomormm Lo 3mEm3mMazom badsMmamdog 33m-
35 obobgs. 3gbom3gms dgbobgd 306mbab (dgdwgmddn — dLg3) dg-9 Igbmoab 39-6 34b6J@E0b Jgmeg
33bo(30L MobdbBo, bgmBdmgabgm 30MgdlL oM vz NYRMYds 3sMGbomEmms 3Mgdol BabobBstmn
®obbImdal gofgdg 3oMon Lofmggdmabomzgal 4o8moygbmb dmgamgmdol dgbemmgdol 3Gm39L-
do 3omgdmmo babmasmgdal bogddnsbmdobmab 839330094 nbgrm@ms30s. Myd(3d, JoMoy-
0 M9(398 (300 ML gL EMJGMabol Mgsmm@o dobss@babgsb.

*  oby-ob ogFoogmo go3mm@ 9ol md@mmsb@o.

FobG s (., 3ME3MES (300 JoMmgs s bgmddmgabgmos 3obybnbdagdmmds bsgmEm3mmasom

LodoGmamdn, md., 2006, 341-347; Ramsey R.,Director’s Power to Compete with His Corporation, Indiana

Law Journal: Vol. 18: Iss. 4, Article 4., 1943, 301.

> Lagarde v. Anniston Lime & Stone Co., 28 So. 199 (Ala.1900). (36mdomos, GmamEi(s ,06@96gbal 56
dmmmeabob §gb@n” (“interest or expectancy” test).

*  Guthv. Loft, Inc., 5 A. 2d 503 (Del. Ch. 1939), 36mdans, 9.6. ,bLsgd056mdal bgggHmb® Ggb@ab (“line
of business” test) Lsbgemoo.

*  Durfee v. Durfee&Canning, Inc &another, 323 Mass. 187. 80 N. E. 2d 522, 1948.

5 American Law Institute (ALI), Principles of Corporate Governance §5.05, 1994, ob. Sommer A., The Duty of
Loyalty in The ALI’s Corporate Governance Project, 52 Geo. Wash. L. Rev. 719, 1994, 2.
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bmbs 8360559300, JmEHIMGHIg0 o dgbsdagdcmdgdols emgsmobs 8396039 @
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60b0dgdamy 6odMm3ol aobbomgol bagsbos 3m3gMoymo dgbadmgdmmdgdol ©md@Mo-
bs, 39Mdme, 533-0b bobsdsmommm 3@ nzabs s mgmEmmo Bbggmmdal dgxggdoom Lszombal
obEMEogmo 35630006 530bd S M6gEMM3g Imgeal BomdmAgbs. 65dGM3als Bnbsbos, m -
&M0bob dofomawo sb3gJ@&qgdal dmmMagds JoMomm LsgmM3mMazom Ladsmamdy, Mo bymb dg-
1BgmdL 53 Lygonmbol LEME Mgmm@mdszasb.

2. 3mE3mA3300b ,06@969bob 56 ImmmEabab” GqbGn
(g3t s60b§mbab j0mgz0b 30335600b 60bs5md3)

3MA3mMs30mo dgbadmadmmdol domgobgdal bogdolb asbbomgobsl Lobsdsmmmb do6-
390 33mM (39655 030L o965, 3Gl M9 oMo Losgzm dgbadmgdmmds badgnmam 3MM3MMs(30-
@m0 3gbadmgdmmds. 580l gobbadma®al gMm-gHma bodnemgdss 3m@m3mEma30al ,06@9MaLobL ob
dmmEobob® 8gb@n, Hmdgmoacs, Hmam® g bgdmom 5060365, 1900 byl 3@od) omadsdal ¢bgbo-
9b3s LabdFsMmME™A Jgadndags boddgdy ogemmn sbobGmbal jomg 30l 30835600L bnbssdoya.
53 1543930 3MI3ob0d SB5MTMgdEs M3 39693l 03 obol 65 339mab 1/3 dgbyozgol momdsdy,
Mm3gmbg s SbmM30gmades Ladmm-bsdmgbgzgmm bogdosbmdalb. myd(3s, badmmmma, 3mMG3m-
5(300b M0300960dg otgd&mEds dgobyns 53 3060l Bs33900b 2/3 bama megosbon 3m33sbaals-
0300.° babadasMmommb sbH0om, 3mB3m@ss0mo dgbadmgdemmds babgbgs, 030 038 dgbodmgdem-
30l 803sMm Mogo@ JME3MM (305, oMgd@mEal dogem dob Jocmzabgdsdoy, 3o5Rbos g6 3394mo
JmbBgdMog0 0b@gMgbo o6 dmemmeobon, sbs dgdmbzgzs, Mmmgbs oMgd@memalb Ramggs d0bbgl
3gbadmgdemmdolb gobbm@(309mgdadn bgmb @dmob 3m@m3mEsz00l 30Dl dombggel.” babodsm-
M3 30b3oM@o, MM 53 3mbiMg@mm Laddgdo gMM3M@s(305L 30bab bs339mal 1/3 dgdgbal gm-
b0z memo dmmmenbo gosBbos. 0330 sbgmo 06 gMHaLo o6 sMLgdmdws dgmeg 1/3-0b B08smm.?
039bom, @nMgdE MM dds sM8sMmmdmMBogmam 8nnmgabgl 3mEm3mMa300lb dgbadmadmmds oo
2/3-0b 3gbyoz00, sMsdgm 03 63Boemals Igbyowzgnm, Mmool dgdgbal Mmomdodys 3MEM3MMS(300
oboM3mMgdos Immadafs 39dqdb.

»06@&9MgLob 56 Immm@abals &qbG0“ badgboghm 66 g9ddn sMsgMmmbgm godbsmMs 3Ho@dn-
30b bagsbo.” Bmagatn basgm bsgombos d93wmgan: o930 3MmE3mEs300b oM gd@mEnb J8gwgdsdrg
3dmbs bsdsGmmom a3 068 9Mgbo 56 dmmmeobo (dogsmoms, 3Gmgd@ab gobbm@zngmg-
35 Bmmadams3gdab (Babobobgmdg3mmmgdm) bGownadgs, g.0. dgbodmgdgmos Lbgs badsmommgd-
030 bogmdgmoo 3mM3mMa300L 06 MLYdal s (339), 853nb LagHmmm s LagoMmms JME3MmEs-
3090 dgbodmgdmmdgdolb @md@mabol godmygbgds? 3obuybn 93 Jombgzodg dgndmgds dmadgdbmb
3obohmbgmbol Labsdommmmb 1941 Brob aowsbygzg@omgdsda baddgdy cmobymerbols dscms dogdo
3096B0b 60b6550dwga."" LobsBommm8 Bomgoms, H™ME oMgdEMMgdL 56 OMM®3g300m M-
3md30mo dgbodmgdmmdgdol MG Mmnbs, Mmogbsg dgndabgl 8omabas bmcgohdn, mob ymen-
60b 3505D03Lmb sbEmb. LobodsBmnmmb 4o635M8 gdom, gos3byzg@0s ob, Hm3 ofMgd@mmgdals

¢ Lagarde v. Anniston Lime & Stone Co., 28 So. 199 (Ala.1900), Epstein R., Contract and Trust in Corporate
Law: The Case of Corporate Opportunity, 21 Del. J. Corp. L. 5, 1996, 15.

7 Lagarde v. Anniston Lime & Stone Co., 28 So. 199, (Ala. 1900), 201.

¥ 0dgzg, 28 So. 199, (Ala. 1900). 201.

®  Talley E., Turning Servile Opportunities to Gold: A Strategic Analysis of the Corporate Opportunities Doc-
trine, 108 Yale L.J. 279, 1998, 293.

10 Lincoln Stores, Inc. v. Grant, 34 N.E.2d 704, 707 (Mass. 1941), Davis K., Corporate Opportunity and Com-
parative Advantage, 84 lowa L. Rev. 211, 1999, 237.
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bodsmorcnols gymbscro Ne2, 2013

309 domabaol dgdgbsdg 3MmM3mMa300L o6 godmfigbos sbama domabaol dgdgbol nb@gmagbo.
5300965, 3MM3MEMS(3050 o6 §3910136ms dosbool dgdgbals d0bbgLdsbbo ndab godm, HmAd ngo Lo-
9MmmE o6 3sbobomogms 3mbiMg@mmam 3 damabaal dgdgbal bs3ombl s o3 dmaswmew bm-
30830 gogoMmmnmgdob dgbodmademmdsb. "

03gbs0, dgbadmagdemmdals 3m@3m@s300bswdo 3nmgbormgdal aagbol 3Gm39Lbdo aowad-
6y39®&0 9mgdgb@0s 3MEM3MEM(300L BobsbBsMn ab@gfMgbo. Hmame (3 oMzamwal MboggMbodg@ab
(36mdamo 3Gmxzgbmmgda 3. 3MmNbo S M. e 0 5cbadbaggb, 3MmMm3mEsomo dgbadmgdemmdg-
30b M J&M0bolb 30bobos ,35dmaygbmlb JmbgdMogn o335 nbgm dg3mbgg3983d0, bLowss Jmbgdaga
MRmgdqd0 bogMome o6 sMbYdMBL.“2 3mMH3mEMs 300l abbglb 068 ML 56 Bmmm©abo o6 Bomdm-
0aq6L Jmbgdsb. s80@&m38s(3 Igodmgds nomdzsl, Gm3 ,06@gMqbob 86 dmmm@abob® &qbE o 1 dEmb-
390ymxb 0bgomo boggmol o(335L, HmMIgmo(s badsMomal bbgs bmMmdgdom o3 oG sGNb.

3. ,b3d30356mdab Lggmmb® §qbGa
(3900bo gmAH3mFAs (305 enmgonl 60bssmdwy3)

»0598056mdal bggMmb® &qb@o gmazgmal Lobodsmmemad dgadmdsgs 1939 byl Loddgdy
gaobo  gm@m3mEs300 mmaaoolb  bobssmdmgs, MmIgmoi gLy 68Y396 36Mg(39096@00
0gmgde.” Bomenl gmobo agm 3mE3mEs30s ,eomgmob® 3GgDogb@n. 3MH3mMs308 ,mmagon”
obsM3mgds gobnsb Labdgmgdl, Mabmzabsy bdoMogdmes 3mmsb bofmmen, MmIgmbsg, msegal
3b603, YoENmmdEs ,3m3o-3mems* 3m33sboabasb. 3mmab gi393@&0 obgzy aoshbos 3m33sbas
»393b0-3mmab®. dobgg 3gmbos Mgaob@Momgdygmo bogog®m badsbo. 1931 Bgmb g90bds
aoobyz08e M(393&0 dggbyows ,393b0-3memabasb®, Moasba(y »3mgo-gmms® oMb s3bowgdos
3obob o3mgdady. gmob gb Lagombo ¢Mbos Jggmabbdgdabs ,mmuzmab® go39-365bo© 6@ Mb.
099330 gobds 3oMawon d0bbgl 39330090l Ladysmgdom dgoGym, Mmd 3ma33sbns 3g3Lo-3mes
3M@MgdmEs. Ladmmmme dmbos aby, GM3 gxmbds msgsm doomm gmmasl Mgi39380 »393bo-
3mabasb®, oogdbs sbomo  3m33sbos gmoggmal d@e@3do, Mm3gmbdyi osMmgaob@mams
393Lo-gmeols  Lagog®m 60dsbo. dgdga  amobol sbomds  3m33060s3 ©o0bym  Mg(393@0b
309403d 3MEM3MMS(300 ,mmBcnbogob®. s3s3MmMma, sbomo JmEm3mGs3nal Logdd0sbmdals
3oMggm bermgddn, gmombo od@oncem 0ygbgdws ,mmapmal® medm@moGmmonm obswasmgdl o
©5J0M5398mmgdob IMmsb." gmoggHol 1bgbogbds Lobasdsmmmma ©sswanbs, Gm3 gxmbol
d89gds 960bssmdmgagdmms gMomammgdol dmgamgmdal, Gmdgmoay 3oL goohbos mmemal
babodg, Gmames dab pafmgd@m@b. 39Mdme, bobgdg ogm 0bGgfmaboes 3mbgmagddo. 30l goms,
g9l babadommnmmd ssanbs, Hm3 40 bds 300bs 3HNMS MMEBMNOL dadbgl dgbodmgdmmds
335 ggaba dggdabs gogm@madama 393Lbabasb Mg393@0, Momag bosbo 8osygbs 0d 3m33s6asl,
3ol dodoMms(s 30ohbos ghmammgdal dmgamgmds. 5¢bndbyymal abawagbaw bobedsmomma
a0dmoygbs byom 3md3mbgb@noba @aqb@n, Mm3gmoa(s (36mdomoas ,bs4d0sbmdal LggMmb® B gLl

" Lincoln Stores, Inc. v. Grant, 34 N.E.2d 704, 707 (Mass. 1941), Davis K., Corporate Opportunity and Com-
parative Advantage, 84 lowa L. Rev. 211, 1999, 34 N.E.2d 704, 707 (Mass. 1941).

12 Brudney V., Clark R., ANew Look at Corporate Opportunities, 94 Harv. L. Rev. 998, 1981, 1042-44.

B Guthv. Loft,Inc., 5A.2d 503 (Del. Ch. 1939), 1989 bosdg (53960 30b badstmmal 0b@ @@ ob dopgm-
dab dgdndeggdedmg) 3mM3mGssanmo dgbadmgdermmdgdal ©o39330 yzgmady bdoMawm (30806gds-
0 aobol bogdg oym, Chew P, Competing Interests in the Corporate Opportunity Doctrine, 67 N.C. L.
Rev. 435, 1989, 465-66.

' 0dgg, 466.
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(“line of business” test) Lobgmoom. Gqb@ob dobgogom, FMmE3mEsEonmo dgbodmgdmmds sGab
obgoo dgbodmgdmmds: 1. Mm3mal 30dmygbgdsaz 3MM3MMa(300L GabsbbyGew bymgboggds; 2.
®030b0 369300 3MB3MES(3000L Logdnsbmdal bezgmmda gd3939; 3. Jgbadmadgmoas 3Mod@0zmo
130058 9bmds (3magds) ImMEGobmb 3mM3MMs(300L; 4. HMImal d0dsMmsz gmMm3mMagosl o3l
06@9Mgbo s ambogdmmoa dmemmeonbo; ©s 5. MmMImal domzgabgdomsy oMmgd@mmal 3oMswn
0b&gMgbo BabssmBogamdsdn 3mgd3939 3MM3mEs300b bagyzgmgbm 0b@gEMbgdmab.'®

boomgmos, mm3 ,L543056md0l bgMmb gL 0 gm-gmom 3M33mMbybEow 0ygbgdl 068 gmgLbal
36 dmmmeEobob® §qLEGL. 33 bsw bodsGmmnsba ngbgds, 00g3sL, B3 gmmbnb GgbE 0 mogsmmals
Bgb@ob gondxmdgbgdama 39Mboss. Moz dg9b9ds Babsblby@n damdsmgmdol 3mB3mbgbaL,
Mbd 500603bmb, BM3 ol o6 gdmogemamgds dbmmme babdmgsmgdal sGbgdyma sd@nggdao.
Amamez bobodamommad mssmanbs, 39damd 3My(30096@ 9330 3mMm3mMaznsl dgodmagds o6
3dmbogl og@&030, 0330 3dmbogl 0dal dgM3g@0, GM3 3MgoGob smgdol abom donbomb
bagom 3abobbymn Mgbymbgda.'®

39060l 3505643980 gdol 05bsb3o, o) dgbodmgdmmds g93mdnbsmgmadl pafgd@&mcal
30Momn 3933069806 5 30 M3653gdmdnwsb s gl dgbodmgdmmds mogabo dymbgdoc o6
o60b 360d369mmmza60 3MmEm3mEs(300bmgol s M5 06BgMgLbo 56 dmmmm@nba goshbas ol Jodsmm,
©0Mgd@mco NRmgdsdmbomos godmoygbmlb gb dgbadmgdmmds, MmamE(z bognmsemo. gomws 0d
398mbgg30Ls, Bm(30 @M g]GMMIs Moo dmBngMam gsdmnygbs 3mM3mEMs300b Mgbm@bo."”

3.1 ,,b54§3056M30b bLgygMmmb §qgbEGabL® MsbsdgEMmM3g 35dmygbgds
(3m B0 gogamn bsobgmmdsizom bobB§gdgdab bobssmdwgs)

39obob 3oamds, msegol dbMog, od@&momuMo gobos gmagg®ol I@o@nlb Lobsdsmommmb
30093 9fmo asbdo@mgdnm Loddgdo = 3mMmbn Gogmmo boobgmmdsizom bobBgdgdolb Eobssc-
809a."®  mmE9mE 36mbo agm RFB Cellular-obs (,80R0g56-4"-0b mo(396%00b boggmdggmdy obsg-
mgo 3&o@&qddo dmdomuma by gmggmbm dm8babamgdal 30dbmadgmn gmsegsmdn 0bzmm3m-
0o 3MmM3MMS(300L) gMHmdEgMomn sf30mbgfn s 3Mgbowgb@o. 3mm dn, s3s30MMYYma,
0ym 39630 8x¢dbgdmma bbgs 3m@m3m&msz0alb — godnto bonbgm@dsiom bob@gdgdal (Cel-
Iular Information Systems, Inc, 393cam3ddo CIS) 3mbBggnmo @afmgd@meo. dobo @ofgd&mmmdal 3g-
Momedo 3m&m3mmsns Mackinac Cellular-ma gosbyzodo aogyows mo396%0s ,d0hngsb-2%, HmI-
mob @ogsmgol Dmbs(z ,d0hogob-4“-0b oxzsMzol Bmbsl gbabmgMmgdmes. 3mM3mGsns Macki-
nac Cellular-ob bo3m3og9bgmo o 303306 dMmMDL s Jgbmegads ,d0R0g06-2%-al dgbynazs
RFBC Cellular-ogob. 656:3m3saqbgmb o6 dgnmagodgdos ,80hngob-2%-0b 3gbyogs CIS-orgab."”

15

0@ gFe@n@ado abGgigbms gmbgmag@ol me babgb godmymagh. 3ocggmo, ,396ME035mMa
3Mbgmogd@o”, Gmogbs 3mbgmod@o bomdmadmds ©od398gdsmgdam (39ME035mM) MHo-
09nmdgdda (Bogomomsm, gmbal baddy). Bgmeyg, ,3mE0DMmbBB I MG0 3mbgmad@n”, Bmogbs
3039696300 0565LBME (3GH0DMBEG M) HnngPmnmdgdda Abwgds. Davis K., Corporate Oppor-
tunity and Comparative Advantage, 84 lowa L. Rev. 211, 1999, 237.

16 Broz v. Cellular Information Systems, Inc. 673 A.2d 148 (Del.1996).

7" Guth v. Loft, Inc., 5 A. 2d 503 (Del. Ch. 1939).

18 Broz v. Cellular Information Systems, Inc. 673 A.2d 148 (Del.1996).

bowagm 3gmMomeda “CIS” go@sboabyymbscmdal dpagmdsmgmdamab sbamoa gsdmbmma aym. bogdab
a5bbomgabsol, Mackinac Cellular-ols 6568m8s00396gmmn LEMOg 38 Gog@ by mgmows, Gmd “CIS”
396 dgdmgdes 30hngsb-2-ab Igbyowgsb.
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3mmBds, mogol dbeog, CIS-ab 36gDogb@Ls o Mm@ bbgs @afmgd@m@b o36mds, Mm3 s306Mgd-
5 RFB Cellular-ogols sbsmo mo396%00lb dgbyngsl. CIS-0b 3Mgbowgb@ds s @afmgd@mcgdds
365m B dnsLE ML, BB gb 1 3565L36gmn 56 0ym 6B FMgLdma ma(396B00lb dgbyngzom.
5309603y mggdo 3mmBIs RFBC Cellular-ogol dgobyoos mo396b0s. 93 3gGommals go63s3mm-
3530, dgbedg 3m33s60s PriCellular sbsc3mgdos dmmsadams3gdgdl 3m@m3mmazos CIS-ob dgdgbols
dgbobgd. 3mmbnb 309 mo396%00b dgbyomgomsb Modwgbndy mgda PriCellular-3s dgodobs CIS.
PriCellular-ob 3mmbmgboo CIS-03 ¢hogms dmm bl 03 Lagmdgmom, Mm3 mo396%oals Igbyogzom
3mdds doomngabs CIS-abs 3mB3mEs30emn dgbadmgdmmds. CIS smosmgdes, Mmd ma396boab
35940030L EMMobsmzgalb oMgd@mEms Lodgm dabn dgbyowznom @s0bEGgMaLdyma 56 0d6gdm-
5, 35363 3mbamRgmal dmbsdGgdom, 36Gm b Mbws 3sdmg33mns, 8068 gMgLadema 0d6gdmws
o9y 565 039600l dgbyogom PriCellular. 36mB8s o6 gsomgsmabbabs PriCellular-ob, Gmames
CIS-0b 3m @ gb30m60 dgbs 3nomab 06@gMgbgdo, Moms(3 @ssMmMgos ghmamgdal dmgsomgmds. bo-
Lodomonmmad dOHmbob dmJdggdalb dggsobgdabslb gmombol &gbBo asdmaygbs. Labsdsmmmmd asob-
LodE3gMs dgdagan bymo gotgdmgds: 1. CIS-b GabsbbyyMaw o6 bgmgboggdmms ma396baals dgb-
4039; 2. JoMmomos ma396bos CIS-0b bogdnsbmdab bggHmadn gd(39m©s, BogMa8 3. oM gd@&mmoms
Ladgmb Bg3693ab 3obsbogdgdom (3ombobs agm, ®m3 CIS-b 56 gosRbos ol dgdgbob nb@gmgbo
36 3mmmE0bo; 4. Bo@gMosm@o 3mgagds baagm nym; 5. 8OHMBL o6 goshbms o 30Mo dmgs-
mgmdgdo PriCellular-0sb, Gm3geoa(s 58 dgdmbggzado 3gbady dbamg nym. dgbedsdabaw, dHmbo o (s
0ym 3omEgdmo gbGObs PriCellular-osb 0b@gMgbos 3mbgmoad@ol ob 3mbinMgb300b s(30mgdos-
Bg. bodmmme, babsdsGmnmma 56 s 3dsymagames CIS-0b bamAgemo.

36m B0l gosby3zg@&nmgdal bosbemg abss, ®m3 54(3968)L ©390190b o) Mo Bm@Inoc xbos dg-
3¢ YmMdabmb ofMgd@m@mds Lodmasmgdslb dgbedmgdemmdals ,35dmBgbal* dgbabgd s Mo gmEMdom
1bs 300mmb dabgsb 3sbyybo, LagoGms o9y sMs maznsENMo FMEMBob o337 Im39dnm bog-
3930, B394BMdMng0 go6g3mgdgdals gomzgamobbobgdam (3mE3mEa300b @oMgd@m@gdals dog ab-
&9M9Lob o6 5MLdMI0L oELEYMgds), LobodoMmmmad ssEa0bs, MMI Mo (3000 BmMIal
M9 (339MBS 56 Jgndmgds aobwglb ©ogd@mEab 3obymbobdggdmmdol bogmdggmn.? gmmds-
&0 by, obg3g, 139330 7ds 5dgFn 3ol LadsMommal nbLEG0EME 0L Bnamdal gMm-gfo 3ma-
3mbgb@L s obDy YPM™ 3G (3o J393ma 30bomdMmgdo.

boogmos, Hm3 ,Logd006mdals Bgb@ab® doMomswa bsgomboa, ,06@gMHgbal o6 dmemeabals
&gb@b® dbaogbaw, 080l goblbodmgMmes 939360l oy oMs dgbodmgdmmds gmM3mMMa(305L. 530l
oboEagbsm BgbE 0 0ygbgdl, gimn dbMog, BoMmm God@mdmog dgdsagbgmlb — swaqbl, 993939
o) 56 d9badmgdmmds bodmasmgdol Laddnsbmdal sGgemdn — s dgmeg bz, s3066MMgdL
3ol bbgs aomgdmgdgdaom. Mbs 5006036mb, mm3 bagnmms yzgmes gotgdmgdals dgdmbadgds. obg do-
33moma, dgodmagds 3Mmgd@&nb asbbm®(30gmgds BabsbbaMow o bymgboggdmeoal 3m@m3mEos-
300b, 330 oM gJGMMOL B0gM o3 3MMgdG ol asdmygbgdom godmbBggmmads 3mb3nEgb3003 bo-
obo 3noggbmlb Labmgsmgdsb. LbmMge sdo@ma, ,badd056mdalb bLggmmb® Ggb@o dobobl sbg3l
dbmeme 35d0b, Bm 3o Egb@ab byyomngg 3m33mbgb@n babgbgs.

20 Salzwedel M., A Contractual Theory of Corporate Opportunity and a Proposed Statute, 23 Pace.L.Rev., 2002,
88.
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4. ,L33>BNEMNIbMBab GqbG*®
(@3mg0 sFmn0bs @s J960630b 3mEHE3MmMmS(300b 6065503 73)

,LodoMnmnobmdal Gqb@n* yzgmady 0dgnsmem aodmygbgdawa Ggb@ns 33gMozalb Lobo-
doBomm 36od@03980.2" §gbBob sMbo obss, HM3 LadsMmmnsbmdal 3mb3gx300L godmygbgdoocm
356baDM3OML 3M@3MGS (300 Jgbodmgdmmdal sMbgdmds. GgbBob bsgmagdo dm3nmammdal
30bgdaz LEmMg dob s6bdns. LodsGmnmnsbmdal Ggb@n o6 sdmg3b aMgd@mmL 3Mogd oz
300009398L 3abo g3omEgdmmgdgdal gobbabmaMobamgab.” Labsdsmmm assbyzg@nmagdgddo
0bggg, Mmamez bbgowabbgs 33mg398d0 s6bgdmdlb domnmgds, HmI Lodsmommasbmdals 3mb(393-
(3000 3g9dmgdgmos 3Jmbogl bybBo gR0ba300.2 LadsMmmosbmds magabo dmbgdal godm o&
560l Bobsbbomo, ,dbs Mg(393800", 3obLodmgMmewn.* MNa(35, nbo(z YbS 506ndbmML, M3 goby)-
LoDE3MgEMds 3oL gMmaze6 8mdboemmdalb bdgbl. Lsdsmmmasbmdalb §gb@on, dgadmgds omggsl,
M3 3mdboemo s 3MbiMg@nm Bogd@&gddg ImMggdoma GgbBns.? dobo 538mM0s dobohybgmbol
Mbgbsgbo LobodsGomnmm, Gm3gmdsg 1948 Brmob gomsbygzg@nmgdsda baddgdy women womozobs
@0 J9bobgol 3mE3mmsz00l bobsodoaas 3nM3m@soggma dgbadmadmmdol gobbadmgcal d0b-
boor moBym 0b6@gFgbol B gb@on o go8maygbs g.6. Bmaswo LodsGmmnsbmdol 3mb3ge3300.2° o3
Logd39d0, 3MEM3MMS(300 EIMB-J960b6a0L (dg3amdda “D&C”). ©oMgd@mMds osgmdbs sbaemo
3™M83560s, MMl gMmsgMmmn bogdnsbmds agm dgbedg 3omabasb d96%abals Bomdmgdobogal o4)-
(309390 3m33mbyb@nb dgbyngs @s 33ga aobdMmar Robow “D&C’-bmgal doynwgs. “D&C”
dgbyomm dobamol MMg3ms mo30lb 3Bmnd300b o 5BsMBmgdos 396D0bl. 03 go6gdmgdals gso-
35mobbobgdom, Mm3 dgmeg dbmagemom mdob dg3ga d96Dnbo gBo30GNH 3MmEYd@0 gobs,
“D&C” 300Rbg3ms, Hm3 ©oMgJ@mML sbama 3m33sbnal @osMbgdal bozgmae, MHmIgmoacy dbm-
mE 345303molb MHmeb sLAmados, Mbws dogse dgbadmadmmds “D&C’-mgz0lb 1dysmme dnd-
Bmgdmobasb dggbyows 3Gm@ed@n.coMgd@mta 888 3039005, Mm3 303bmogdgmb o6 3Jmbrs
Ly@gomo bogdg gbaMdmgdabs Mdnsmme “D&C-0sb. 3obo sdFom, 3MmEGo nym gho-gMmo
13603d3690mm 3mB3mbgb@Gn, Mol aodm(3 8ab 8ndsmo “D&C”-b ab@gMgbo 396 9469dms. Mg d-
BME0 N0005d©s, Dgdmom gobbomuye mabgmmbal domabagdal boddgdy, HmIgmdag 93039 Lobo-
domonmmd Modwgbndg Bemoo sy 458mayqbs ,06896gL0L 96 dmmmEnbal &qbGn“. o3 3s, bo-
Lodomonmma o6 go0b0sMs Mgd@mMEmal 3mba(300 s ISBYLES, HMI M0b3MEbal Bomsbagdal
Log39d0 3o gd@gdn 3obbbgegmgdmes. 03 baddgdo dgbadmgdmmdabadn gMM3MEa300b 0b@gMgbol

21

Talley E., Turning Servile Opportunities to Gold: A Strategic Analysis of the Corporate Opportunities Doc-

trine, 108 Yale L.J. 279, 1998, 296.

22 @Gelb H., The Corporate Opportunity Doctrine-Recent Cases and The Elusive Goal of Clarity, 31 U. Rich.
L. Rev. 371, 1997, 378. Gdmamei(z 3gbol Dgboglbds babsdsGmmma smbadbs baddgda Northeast Har-
bor Golf Club, Inc. v. Harris 61 A.2d 11146 (1995), &qbgo dybGowe Nbos gobbsdrmgmagogl, Gaba
NRmgds 5930 oMgdEMMgEL ©s Maba oMs. Babssmdwmgg dgd8mbgggzado, aboba asbybabmamgemo,
Babobbom gobmdgdg@omn 3obybobdggdmmdal 60653y 58mABogd0sk, Mo omdgzgdgmas.

3 Wadmond L., Seizure of Cotporate Opportunity, 17 Bus. Law. 63, 1961, 74.

0 530b godm bmgogmom 93@mAL 3036080 3gdmma o3l badstmmnsbmdal §gb@on, 3s3.,. Hetherington
J.A.C., Trends in Legislation for Close Corporations: A Comparison of the Wisconsin Business Corporation
Law of 1951 and the New York Business Corporation Law of 1961, WIS. L. REV. 92, 1963, 149.

2 Orlinsky E., Corporate Opportunity Doctrine and Interested Director Transactions: A Framework for Analysis
in an Attempt to Restore Predictability, 24 Del. J. Corp. L. 451, 1999, 514.

% Durfee v. Durfee&Canning, Inc &another, 323 Mass. 187. 80 N. E. 2d 522 (1948).
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5M0Mbgdmds ogzm agm. 3m3gdm boddgdo 3o, gMM3MMS(305 3odmbo@Gogms 5335 0b@gMmgbl,
©0Mgd@m&a 30 080l godm, MM sds@gdom dmggdsl nmgdws dmsdsgmalb Gmmdn godmbgmoom,
o6 03mMdsd Jgbodmgdmmdsl. sdwgbswm, Lobsdsmmma Rsmzgsoms, Hm3 afMgd@mmal §3gwgds o6
3aobbmd s gongol s bodsMmmmnsbmdab bEsbosmEqdb.?

bogombal dgxedgdabmgal 1bws 5@nbndbmb, MM badsMmnsbmdal &gl o6 G0l &qb@o
BMd0(30m0 3539300. 080 36 W00 gdL dgbadmbIgdgm 3mB83mbgb@gddyg, Mmam®(z gbss ,nb-
&9Mgbob 56 3mmmEobob® ©s ,boddosbmdol bggMmb GgbEeb* dgdmbggzsada. @omaalb baddal do-
33momndg Mbes 0mggsl, MHm3 LadoMmMENbMdolb 3MbB(39g5(300L ymzggm 3mMb3MgG M dgdmbggzeda
3mbaBsmmmob Lodommnmnobmdal gob(30s s dabo gooyHo dgbgommadgdo gobbsdmzMmagh o
353m0ygbgds 03 dgdmbzgzedo, Bm(3s ,06@gMgL0L 86 dmemeabal Ggb@e® 3gM YdMNYEagmymazl
©md&®nbal 80bbal BombBggab.

4.1. ,L335MBNMN36MBaL GqgbGaL® Impagn 330

Bemgdol gob3dogmmdsdo 8d3-0b LabsdsGmmmgdo sbwgbogb GMawazonma 8gbdgdal dg-
RJMJd0m MJGM0bolb gobgomomgdsl. dsgomomam, @@ 30bgbm@ ol ¢bgboglbds boboedsmoema
»,0543056md0b bggMmb GgbEobs® s badsMmmnsbmdal 3Mb3gy(300L 3M3dabs(znom, d943bs 30d-
MoEmmo §gbo. 9.6. 3abgbm@ ol mAboggbn@asbo &qb@n, Gm3gmoay dgdndsges baddgdg doeng-
&0 Goeng@ob 60bsscdoya. > &qbBob abgogom 306zgm 983Dy, 3mbB3gds s6nb o sfs Lowagm
30bbgbdMmmgd @0 s 3o3doMgdmmo 3MM3MES (3000156 b bm3 o6 5d3b 456Ls 3P gd Mo 3603369-
mdd 3mE3MMd300bmngol (,L543056Md0lb LygMmL® B gb@o). o 3sbnbo oEgdomas brgds go-
abgmos 3gmMg 9893dg, Loz EaNbEgds osME3ns MY oMs gMMamMgdobs s Ladsmmosbo
9890930b 8mzgomgmds ofmgd@mmds (badsmomasbmdal @ gbdn).?

5. 53960 30b Lyds@amab nbbEGNEG b EMmdEFMabs

5396030L LadsMmmob 0bLEG &G 0L (dgdpamddn ALI) dngmds Rsdmysmodws dgmsg bayy-
3960b dmemb s 3mM3m@somo dgbodmgdmmdgdol md@®nbal 0obsdgommag 3o60sb@Gns.

d0amdsb bogyydgmow g3l gmombo ymm3mmszns cmaomol bobssdwosa baddgdg 3odmygbgda-
0 ,1548056mdal bzgMmb® Ggb@o, N3 (3s, 8353MMMYMI, 5358 gdMmos sbomo g@smgdacs.
ALI-0ob omg@®abals Losbmyg o, dogMmyma, dmsgomo gmgdgb@o oMol 0bgm®mds(znals
35390536980L 30mEgdnmgds. oM gdEmAL dbmmme 03 dgdmbggzeda dgmdmos 3MEM3mEMS(304)-
o dgbadmagdmmdol godmygbgds og: 1. 53 dgbodmgdmmdal %96 dgbmagabgdl jm@m3mEmszosl
5 30993933698L 3ol 0bgzm@mBs(300L 0bGgMgbms 3Mbgmad@ol dgbabgd; 2. 3m@m3mEmazns @omb
0&y30L dgbadmgdmmdadyg; 3. 3MEM3MMS(300L oMo 5 3doymBamgdL bad dmmbmzgbsl: 3.1 womo
badaMonabos 3MM3MEs300bamzg0l; 3.2 go@abygg@nmgds Mool dgbsbgd Jomgdmm ndbs oG-
5068 9Mgbgdmo (mdngd@ncn) @oMgd@mmgdal dogm, bBmo 0bgmMmds(300b ao(36mdol boggyd-

27 Durfee v. Durfee&Canning, Inc &another, 323 Mass. 187. 80 N. E. 2d 522 (1948).

B Miller v. Miller, 222 N.W.2d 71 (Minn. 1974).

¥ @bos 8060dbmb, ®m3 30bgbm@ ol GabEL efymapnma gsdmbdoymgds dm3ygs. dsy., Northeast
Harbor Golf Club, Inc. v. Harris 61 A.2d 11146 (1995) bsgdgdo 3@ 3960l ¢bgbogbds Labedstom-
@md abog 3o 9¢badbs, Hm3 ol s60b, gMmo bFng, ,LodsMENsbMdol GgbE 0L dmbomgzabgdal s
dgmeig 86603, ,L598056mBab LgggHmL® BgbEnb yggmsedy bbb gmgdgb@gdal 3mM8dabs(znes.
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39Dy (06 s@dobeymgdgmo 396g%9H0b dgdmbggzedn badgbamdgm gobbxgalb Bgbal LEebosm-
8900b @s(3300); 3.3 Mma30l BbM03, YRmgdsdmbomgds Joommb gomsabygzg@nmgds ool dgbobgd
©06Mgd@m&L 30b0ggdnmo 543L 9Mos0bEgMgLbgdgmo o430mbgHgdals Bng ob dgdga dmbmbgde-
m0d 8o 30gM.%°

0bg3mM3d(300L go3gmsegbgdal dmgamagmds, Hmam (s bgdmm semnbndbs, gMom-gfMmo basgm
356098mds aym Logddgdo 3mm B0 godmmo boobymmdsizom bobdgdgdol bobssmbroga.’' LEmEgwm o3
069939680l Laggdgzgmdg J39000 06LEG6(300L LobodsMomema dHMbob Jdggds 3MM3MES(304)mo
Jdgbadmgdmmdol Jomz0bgdao s 335moga30Ms. 9339 Emeg9Mab b bsgbds babsdsmmemad,
m3gmds(z LadmmmmE gssdstmnms dmm do, dogmoms, Hm3 sMbLdMAL Bod@mdMoga Mgommmds,
(35 3MO3MES (3056 Jgbadmgdemmdal go8mygbgdals o653 0b@gMgbo, 5633 8mmmEnbo s 56 (3 Go-
bobbyMn dgM39@0 aoohbos. sbgm ML Bobswswgdol gm@mIsmyma bofmoagbals Immbmgbs wo-
©99d&mM0b Ddg@ o egommgdnmadss.®? s8gbom, Laddmbaomzgal nbgm@m8sznol Botmmwmaqb-
mmds @ dgbodmgdmmdol omymaanl sGaMmbgdmds o6 dgadmgds 3ommdme  dohbgnem 0dbgl
3MO3mOs 300 3gbadmgdmmdol domgobgds.

ALI-0bs @™ g&M0bob dnbgogom, dbamglb Mmdgmbsz by®b dgbadmgdmmdab god8mygbgds o 30b-
605 dgbodmgdmmdal 56bgdmdab 8@ 30(3930L G30600.% Jgbodsedobo, bagomm brpgds sbgzg 08al
0503965 0] M5 30l gME3MmEs 30990 dgbadmgdemmds. 53 bobomda 30 ALI-ab §gb@o d0dstmmagl
a900b0ob gosbyzg@omgdsdo aodmygbgdam Loddnsbmdal bggMmb GMomnomm &abEL. 3gMdm,
ALI-0ls 3obggom, 3m@m3mMszonm dgbadmgdmmdsal o43b mMggama godmagmabgds. 3oMggmo, gbos
6930b30gM0 dgbadmgdmmds, MmBemals dgbabgdsz 3MM3MEs(300L oM gJGMMIs b Jmazomads 3g-
bgxgM3s go0am: 8) 3mM3MMs(305d0 bagymama dmgamgmdgdol dgbEmgdal 3Gim3gLbdn o6 &) 3m-
3mM5(300L 0bxmM@3s(3000L 96 JMbgdal godmygbgdom ©s bogyydzgmo o93b ngaMaEmb, Mmd 3mm-
33300 506 gMgLgdnmo 0gbgds 53 dgbadmgdmmdom. dgmeg gBbo(300m, 3MM3MES (3040
Jdgbadmagdmmds 360l 6gdabdngfn dgbadmgdmmds, Mmdgmaz sbrmb asl 08 Lagddnsbmdsbmasb,
MmIgmbsz 3mM3m@a300 gBg30 96 530619dL, Bm3 gobBamb.*

03m9bow, ALI-0b &qb@n o0l yggmes ©s650Rg6 §gb@dg Bodmm. ngo dma(303L ofs Jbmeme
3353006 Log30obmdals sgomdn Imbggmar dgbadmgdmmdgdl, sMedge bbgs 6gdobdng®
dgbadmagdmmdal, Gm3mal dgbobgdaz @oMmg@m™mds Lo 3nmamn 0obsdpgdmdmngn Bamdsta-
mdob 453mygbgdoo dgo@ym.

30 American Law Institute (ALI), Principles of Corporate Governance §5.05, 1994, § 5.05 (a) (1-2).

31 Broz v. Cellular Information Systems, Inc. 673 A.2d 148 (Del.1996).

 0gsg, Broz v. Cellular Information Systems, Inc.

3 Talley E., Turning Servile Opportunities to Gold: A Strategic Analysis of the Corporate Opportunities Doc-
trine, 108 Yale L.J. 279, 1998, 297.

¥ American Law Institute (ALI), Principles of Corporate Governance §5.05, 1994, § 5.05(b)(1)(A). ©bws
506036mb, B3 ALI-0b doamBs, H™MImalb Mebsbdow, 3MmM3mEssoqmn dgbadmgdmmds sbggg
99935 bLadmBsgmm Logdasbmdal sEgemdn, 358m3EAbsMgMBL amabmabiol 38 o@0b bgbsogba bs-
Lodammmmb 1978 Brob gowsbyzg@omgdowsb Kerrigan v. Unity Savings Association 58 111.2d 20, 317
N.E.2d 39 (1974), Laws(g bobodstommd doggonms, Hmd Logdnsbmdalb bygdm mazogb 6gdobdnge
dgbadmgdmmdsl, ®m3gmoz ambag@mom 9 303d0M©gds 3080bsmg o6 badmdsgem Lsgdnsbmdsb.
Schaller W., Corporate opportunity and Corporate Competition in Illinois: A Comparative Discussion on Fi-
duciary Duties, 46 J. Marshal. L. Rev.1, 2012, 19.
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5.1. 53960 30b Lsds@amab nbbGGNEG b EMmGFMabal
36M5d@ngnmo 33dmyqbgds
(3m63mF3 305 BAHoenmygonb bszbswggmnb gmemanb j3ennd0 3smobob 60bssndwyz)

Md@m0bol 3Mog@ognmo g53mygbgdals dogomomoas d@o@ dgbol LobodsGmnmmb (36mdo-
™o 36939©96@0 Lod89g AEH@arrmgmol bsgbowg ol gm0l 3ermdo 3smobol 6obsomdmgas.®®
Jomobo ogm gmeaanb 3enndol 36gDogb@ o, Mmdgmadss 3mdol bymddmazebgmmdal 3gMomwoda
mx96 dgobyns 30Mo Ld MM gdsdo 3emdal dmbodmgmg bbgowsbbgs 3060l b 339mgda. 3am-
390 dgbyogs 3mbos 1979 Bgmb. Jomnbl oy 3o3d0Mms d6m 3960 s 5(36mds, HmAd 3emdob bo-
300698590 5L gdmema Lomsdsdm dmgwbals BndgdsMge gsbmsgbgdmmo dobol bs339mgdab 3gbo-
3067 0506@9M9bgdmmo ogm 98 Jmbgdab asbbgobgdoom s Jgbmagsds dabo Jgbyngs.® Jsmabn
0305bb3s 3oMswsaw dggdnbs 3nbob bs3g9mgda. 30balb d9dgbsdg ol o6 aondgmazbgdas 3medals
©0Mgd@mEms badgmbomgolb bsggmomn gomsabygzg@omgdal dgbobgd. o6 dbmemme dobob 65 339-
o0l yowgol dgdga asdsmorm dmmeol bbemdaby gosdgmegbs gb gog@o, o3bmds Mo, Gm3 o6
39335305 30b0b bs339mgdal 35653960905b. 3emdal oM gd@mEmms Loddmad sMsgomatn §3gwgds
o 3obsbmM(309ms Fomnbob babssmdwgg.

dgmeg dgbyogs dmbes 1984 Bgmb. ymgom 0ebsddmmdgmmsb gmmaol msedsdol mb
Jomobds dgo@ym, Mm3 nyngdmes 3060l bs339m0, Gm3gmory bodo IbNESE dgdmbasbdrgmmmao
0ym 3eodob bomsds3m dmgeboom. 356(0b3s 50bndbmma dabals bs33900(3 dgodabs. 356 gb gowsby-
3980mds 3ol oM gd@mMmoms Ladgmlb Medwgbndy bggmb gomdgmsagbs, beaemm 1985 beol oa-
30b@mdo godsmmmm dmMeol bbemdsl magonsmuMan dgo@ymdabs, Hm3 ¢339 dgadabs dobals
65339070 05 M™M3 56 39335300 653390gd0b 3565396056985 bLadgmb o5 98 dgdmbggzsdo Bomdem-
®0o M50dg mmbobdngdobomgol.

580096039 bgmabodo 3emdal @oMgd@mEms Ladgmbmgal (36mdamao aobs, Gm3 Jsmnbn
830698005 6533909d0b 3565396056930 ©6ygdab. 1991 Bgmb @amgd@mmgdds bLamhgma sedmgl
3560bob Bobssmdmga ghmanmgdal dmgamgmdolb oMmggzolb Lagymdgmom. 3gMdme, emmdo
D@00 ds, MM 3o60b3ds 3060l bs 339m9d0 dgadabs 3emydabomgal Bobsbbsm nbgm@mds(300b dobm-
©980b go69dg, Mol godm(g 3mb3m 3ol Ladmamads, aoegbyznds, byyMmms o) ofs 53 dgbodmgd-
mmdob godmygbgds; Imbombgmyg ghom-gMo oMadgb@om Mmomgdos sbggg 0dsbsc, HmI smbad-
B b5 3390980L 08 Fm@EZom g93mygbgds, Mmame (s 838l g9ads3ms Jomnbn, g60bssmdogagdmms
330l 06896 9LgdL. 30Mg9m-IgmEg 0bbEob300d0 baddg dmagm Jomalbds. ond(se d9bol bgbs-
9bL3s babadasMmmma gobbbgseggdmmo gssbyzg@amgds doomm. babodsMomm dggsows bgmabms
05903960 9319m36m©s 09y 565 30bBab bs3390m9d0L 3gdgbals dgbodmgdmmds 3emmdl. 3oMggem Mog-
do, babadsMmmmad 30dofmms ,Log3056mdal bggMmb GgbEL. bLobodsMommma Rsmgsms, Bmd gmen-
0L LEM353m ImMgbal 0dgdatmyg dobol bs3ggmgdol Lbgoggzsma aobgomamgds (dsgomoma,
30603d960567989) 960bs5m3gagdmes 3mM3mEms300L 06GgMgLgdL. m¢ydze bogddosbmdalb LggMmlb
&b dgndmgdgmo nym 0dob @obedmmgds, MmA Jomnlbds Joomzgabs edol dgbodmgdemmdg-
30, M503565(3 3emdob bogdd05bmdab bggMm o6 Imo(330s YdMagn Jmbgdal dgbyngsl. dgndmgds
0mg30b, Bm3 bLadsMMNENs6MINL 3363000 35dm3nbsty, babsdstmmmma Mofym ambolb &qb@n

35 Northeast Harbor Golf Club, Inc. v. Harris 61 A.2d 11146 (1995).
3 bobodosmmmm gobbamgabslb 36m 39&mds gobaozboms, Hmd 3s60bl, Hmame (3 amemas 3mdal 36 gba-

©368L o9 39330M©s, Mo@asbs(y goMmonmmdos, Mm3 3mmmdo onb@gMgbadamo 0dbgdmms dmbsd-
036g 30Bab bs3390mgdal dgdgbom, Northeast Harbor Golf Club, Inc. v. Harris 61 A.2d 11146 (1995).
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bmbs 8360559300, JmEHIMGHIg0 o dgbsdagdcmdgdols emgsmobs 8396039 @
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s Jogmoms 8ol bamggbgddg.¥ 398mga, 8960L 1DsbsgLbds bobodsmmmad dodstmms ,bsdsmemo-
3bmdab EgbELb* s dogmnms gowsbyzg@nmgdsdy @eMman @sma0bs s J9bobgol 3mEm3mEmys 00l
606550d75. 09335 bLabadaMommb sdMom, gb Bgb@n 30g3 YBO™ Dmaswa nym. LobsdsGomma
sbg3g @omym 30bgbm@ ol 1bgbsgbo Lobodsmmmmb 3o baddgda doemgmn doengmol obssmdmga
358mygbgdnmo mAbaggbaymasbo &gb@n.®

bodmmmme, Lobsdsmmmd yzgmody doMmgdamae 53gM0zob badsMmmal 0bb@ondx@ob
dngf dg3doggdnmo 3mEM3mmaomo dgbadmadmmdgdals md&Mmobolb as3mygbgds Romgame.
Lobodsmmmma asbzgbs d93gan: Jomnbol dnge mdMago Jmbgdal 3oMmzqma dgbyngs, Hmdmab
4033 35L, HmamM (3 3mM3m@s300b BomdmBoagbgmb s sMs Mmam (3 gabogne oMb dgb-
2035bgb, (3ombobo 3mM3mMa300L dgbadmadmmdal Bomdmowagbos. Mo dggbgds dgmeg dgb-
403sb, dogbgosgsm 0dobs, Gm3 dgbodmgdmmdals dgbsobgd 3smobds gongm 3oMow Lamdsmao,
Lobodamomma abog gm@3mEsonm dgbodmgdmmdaw doohbns. Labodsmmmd dommoms, Hm3
Jomobds, dmammi 3M9bowb@3ds, nzmes 53 30bgdalb d0dsMm 3mEM3mMa(300L 068 gMgLaL dgbe-
b9d. bobodsmmmma 360d36gmmmzgeb aomgdmgdo homgams sbggg obos, M3 Fomalbds o6 aowa-
gogbs 3m@3mEs30ob Jgbodmgdmmdgdolb dgbabgd. dgmgasw 3960b bgbogbds Labedsmoemma
035003065, MmM3 JoMmnbds @dsz05 ghmammgdol dmgzamagmds s donbsgnmms JmEM3mmsznals 3m-
396300 3gbadmgdemmdgdo.

5b0dbym Logdgd0 bobodsMommma LbmEMo Imabrnbs sMbgdamo dgbgoymmadgdol dmMag-
35 3Mog@0gm 3ogomomdy, Gomsz bamdmbobos md@mabol @Hawoogmo dmmgmgdol byyb@o
dbamggdo.

6. bLomhgmab BosMmeagbalb Yamagds

R0EY YO0 dmzomgmdgdol o330l sMgbo@n 3MmM3mMs3nss. 53gbo®, 93 jo@gammo-
ol dmgamgmdob sMmggzolb dgdmbzgzada bamBgmob MRmads 9390360l MMM (300b. d(39,
obgom 3g3mb39398d0, Hm30 3ME3MES(300b dgbadadabo Bomdmdawaqgbmagdo ©3mddgomdsl 0fgbab,
3oMmBbomMb gdmazs M@mgds Lagmmama Lobgmoom, bodmasmgdolb ab@gMmgbgdal @sg0Lb d0b-
boo, BoMoanbmb Lomhgma 3m@m3mMsonmo dgbadmgdermmdal domgobgdol godm, dgbodsdabo
dgDm3980L gomzamabbabgdom (Fsgsmomso, 3nbndsmmo Bomal grmds). gomon&o dm-
39mgmgd9d0b @oMmM3930L dggasw bomdmdmdom ©a398dn babmgsmgdal bomImdswagbemmdals
MR gds, 6565GIMgdo (gMngs@ommo) bobosomnbss.?

37

3960l LabsdsGnmma bamggbaw 800Rbas ab, HMI gmcbob bybol Jabgogom Morgmas 080l goblbsb-
0365, 09 G5 0ggemabbdgds abgor gbadmgdmmdsdn, Mmdgmog gmM3mMa300b dabbgbab bgzgMmda
993039 ©d BmamE qbws dggogebmo gd(3939 01y o6s Jgbadmgdmmds 88 bggmda? babadsGomma
abggg aso3M0@0gs anabob Bgbob SoMggmo gmgdgb@o — 3mG3mMs(300l Gabsbbyma Ladmsemgds
358m0yggbmb 3mIgH3049emn dobba. bLobedsMmmmmad sebadbs, Hm3 53 Lygombdg 54(396@ 0L go3gomgds
Lodmamgdal ab393L gmEBmEs300b bymddmgabgmgdl, Bmdmgdas Bermdgb nbgm®dsznsl 3m-
3mEs(300b B0bsbbyHn dpgmatigmdal dgbobgd o6 0bENBM 53 Fgbadmgdmmdsms gobgamatmgds-
B 5 39dmayggbmb ML 3dsMnbo gabsblbgdalb goddn dsmmzal ImIggdosba dofsewn gatnggdgdals
obogdow, Northeast Harbor Golf Club, Inc. v. Harris 61 A.2d 11146 (1995).

LobadsmEmd s@bndbs dgdmgan: GgbGo Nbws admgmmgl 0ol Lodnemgdsl, H™I 3MM3MES (300l
bgm3dmgsbgmgdds bybGom gobLadmgmmb, Mabo mamgds sgzm @s Mabn oM, Mowash ondgzgdg-
m0d 0babo Bababbom gobmgatgowa 3sbmbalbdggdmmdal babsdg wowabyb, Northeast Harbor Golf
Club, Inc. v. Harris 61 A.2d 11146 (1995).

3 Complexity in Corporate Governance: The Case of the Corporate Opportunity, OECD, 2012, 4.
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7. 35Lybabdggdmmds 3MA3MAd(30ma dgbsdmgdmmdab dnngabgdalb g53m

030bomgol, ®m3 oaglb ©oMgd@mmolb 3obybalbdggdmmds 3m@m3mEszommo dgbademgd-
mdob 80bs3nmmgdal go8m, Lobodsmmmmmad Mbos 3obbsdmgmmb dg8gan Bod@gdo: g3mm3bab
o) 565 dgbadmgdmmds 3MmEM3mMa(300L7 oy 3obybo oEgdomos (569) oEanbos, MmMA Lowsgm
3M39M 0o 3560 badgamo 3ME3mEms30¢ma dgbadmgdmmdss), dgbmagads myy sMs g d-
G™ME3s Igbodmgdemmds babmgaswmgdsl (god7magbs oy oGs dob dgbadmagdmmdals dgbobgd sdma-
bamogo s Lo nbgm®s305)? abxm@ds300b 3odymazbgdol dg3wmaa aobsbows o oo bo-
Bmadmgded obednmgdymoa oo dgbadmadmmdbol 4o8mygbgdol dgbobgd? o g0 o3 o4& gdab
5039600 oL NM©gds aMgdEmEal dnge dgbodmgdemmdals Babsgnmmgds, babsdsmormma
30b Bobosmdwga Lobg300b Loboo dgndmgds godmaygbmb 3m33gbls(30, babollbamn o6 dxnwdago o 3-
domzal obgbgds, Bosbob sbsbmanmgds bt 3Mm(39680m, bgmazabol s 393930 s bbgs.®

8. @m]@Mnbabl Jomayma Mgi39830

d3dL3-0b 2005 bemol Mgxm@dnlb dgosasm, 396mbda sabsbs 3mM3mEs(30mn 0bgmmdszoal
306s0 bamagdmobomgal asdmygbgdol o30domgs.! myd(3s, bosegms, MsBrgbsm sGal Jofmoy-
M0 M9amo(300 3MM3MMS(3 o dgbadmgdemmdal 3mabogn@o md@&mMnbal Mggy0s. cogws-
30639mom 3obmbals 89-9 dmbmoals -7 368 30% aoBbos d93wmgan Jobssmbals bnds: oM@ m-
980 ,35M@bomEmms 3Mgdol MebbImdal gotgdg NBmgds o6 s43m, oMaa bamagdmal domgdal
30bb0om g53mnygbmb LodmasEmMgdal bodd056mMdILMsb ©s333306Mgdemn bgmMBs(30s, MMBgma(s
dommgol (36mdomn gobos meg3056m0 Imgamgmdal dgbEmmadobsl 56 msbsdmgdmdmago dgmads-
Mgmdolb go3m“. 3gbady 33bo(30b MbobTow, gb FomEydnmgds, oM g]EMM™M L sEgdymn byem-
d936099mgdoom, dgndmgds domsdn oMRgb 00b83gdmdaoab Babgmnwab 854Lndna Lada bemal go6-
353mmdada. dgbadmgdgmoas dmgamgmdol dgbevymgdal godm amgd@mmb dogglb 3m33gbbazns.
2008 bro@sb 53 bm®m3sd ¢)(33tmgmo Mges (30000 330d0bs(33ms 0dsgg 3bemals 39943bg 367 &do.
09330 JoMmommao 39Mbos 36 3sLbmdL 3MmB3MEs(30ma dgbadmgdemmdgdol @M@ Mmabol m&o-
30bsm& dmegmb badn JodgDab godm. 3oMggmoa, bmmMds &gMHdabmemmannMaw nygbgdl ,0bgm-
3o(300L%. 330 0bRMMIS(300L> s Fgbadmgdemmdal dmMals sfal gobbbgaggds. gb aobbbgoggds
390a00 BomImBobos gmemanb jermdol boJdqdn,” HmBemal dsgsmomndg dgndmgds nmgzol, Gma
0bgm@M3o(300L BoMImoagbl d6m 3960l dg@&ymdabgds 30bal bs33gmal aobognwaw asdm@ebal
dgbobgd. d6m3gcal doge domnboborgol dsma dgdgbol dgmogadgds 30 93 abgm®dsz0slb dgbad-
mdmmdo og393L. 98gbs, 1. Igbodmgdmmds Mamm gomomm (365855, 3006 0bgm@mBs(3ns.
bbgs bo@yzgdom M3 0cg3sl, ymzgmazsto dgbadmgdmmds dma(393L nbgmMIs30olb, md(ze ym-
3933500 06gMMBs (300 Mog0bmage o 3ol 3mIgHzoemo dgbadmgdmmds. 2. bagomeyome,
bm@353d0 LoydaMns Mobsdgdmdadg ymebolb MHmL Jomgdamoa 0bgm®mds(300lb Msbsdgdmdnwsb

40 Schaller W., Corporate opportunity and Corporate Competition in Illinois: A Comparative discussion on Fidu-

ciary Duties, 46 J. Marshal. L. Rev.1, 2012, 17.

Bmbgemo b., bgobody o., 3o3msdz0m0 b., ,39b563g0s dgbobgd® 306mbal Ggammds, Jesdormma badsm-

ool d08mbaengs 8/2005-1/2, 2005, 22.

#2005 Bemobs 24 0360bab bagdomggmmb 3obmbo Ne1781 3gbsmdgos dgbabgd Lojemomggmml 306mB3an
(330 gd930bs o 838853900l Jg@&sbol mamdady.

 Northeast Harbor Golf Club, Inc. v. Harris 61 A.2d 11146 (1995).
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Bobgmob d93aa a93mygbgdol s36Mdomgabs s 56 Mebsdgdmdowasb Babgmal dgdwga Lodmas-
©mgdob dgbobgd Jomgdmem ymgzgmagza® 0bxymmds(300dg. sbgmo obyzbolb aodm@obolb bogndsg-
0o 39-9 Igbemol Igmeg o 3gLodg 53bs(3960L 036303 g3MYmn 456356 gds, MoEasbs(s afgd-
BME0b ©ogomEgdmmagds o6 353maygbmb 0bgm@mds3ns, MmIgmaz Mobsdgdmdnsb babgmob
d9dmga aoMg YHM0gMomdgddn, 30Mo©0 3033069d0b 30dmygbgdom dgo@ym, gondstmmgdgma
30MHmdss. Mma03mem, bmMds 1bos anmobbdmdogl, msbsdwgdomdmogo dpamdsmgmdoo domg-
0 0bgmMds(300b 30dmygbgdels 653 dmdnsb babgmal dgdwga, Mo, mogal dbfng, 3mb-
30696300b s3Mdomgol dmgamgmdals dobssmbomsb gmm sbmbss, gomg 3m3mMszonmo dg-
Lodmgdmmdal @MJ@Mnbobmsb. myd(zs, 3mbinMgbz0ol s3Mdomaol dmgomgmds, msgols dbMong,
39-9 dgbmal 39-5 39648 dos gobgMacma. 3. 3MmMdmgdnMas bmMdsdo bablgbgdo Lobdmasmgdal
®0bbIMdals 3M33MbgbB (3. LabdmMasEMgdsd dgadmgds 56 3ob(39L oM gJGMML MdBLAMSS nbgmo
dgbadmagdmmdol 403mygbgdsady, Mmdgmoarz o6 0b3g3L LodmMasEMgdsbmsb 3mbinMgbz0slb ©s,
5353 MMO©, 56 (3 M350 393303gL ©3 dgbadmgdmmdal godmygbgdsl. sbgo dgdmbggzada bo-
bgg 046985 dgbadmgdemmdals ,aoxmabags”, Mol magoseb s(30mgdabss (300mmdL Mm@ Mnbs.
030960, NRM™m Jommgdnmo 046g0ms, HmM3 bn@ds ,mobbdmdal® ba(33mom, Lodmasmgdol do-
96 dgbodmgdmmdabowdn 0b@gmgbol sMombgdmdal momdsdy @obsdmmgdyma ol Im3mggds-
b9 900mgdaL. bLogmabbdms abacs, O™ bogoMmggmmb Hbgbsgbo bobsdsMmmml 3Gsd@ngodn
56 3MbgdmMdL JME3MmEs 300 dgbodmgdmmdal gobdom@gds.

8.1. A93m3gb>(30980 3L 3-0b 35-9 Inbemal -6 3964Eabs
1 3353056 >33330M9d00m

bgdmon abobgmadygmo bomgzggbgdals godm, dobebdgbmboemas 33L3-0b 3g-9 bl dg-6
396480b Il 56Ds(30b bozgmo, 3obmbdn s0bobmb dgdgan Jobssmbol bmmMds: bgmddmgsebgm 3o-
98bs s Ladgmgamyngm badgmb 6936 9dL, sbgmal sGbgdmdab dgdmbgzgzadn, g3mdemgdsm abg-
@0 dgbodmgdmmdal godmygbgds 3oMswoa bamggdmab domgdalb dobbom, HmIgmoa(z dsmmgal (3bm-
doo gobs 05305600 Imgamgmdal dgbEnmgdals, babmgsmgdal 0bgmmds300b sbws Jmbgdal
353mygbgdom, 56 ogy dgbadmagdmmds ¢39330M@gds 08 Logddnsbmdsl, Mmdgmbsaz bLabmgswmmgds
96939 96 393353L H™M3 aobBomb. sbgmo o3@Mdomgs o6 sMbgdmdl o 30 3oMo dmadmggdl oM@ bo-
mos boghom 30930l obodnmgdnm oMb 5badbymon dgbadmgdmmdalb 3odmygbgdody. bo-
9fmm 36Mgdob ofmn sbadymgdamae Rsomgmgds omzo 3Mgds dogmomgdl dgbodmgdemmdal
353mygbgdals 068 9M9LoL sEaMbgdmdadg 96 LogoMm LabbMgdol sMdmbadg s, s3s3MMYYms,
o6 Romgmol 30bs6dgbmboma 3o30@omoal 3mbo3zel @eds@gdoma dgbs@obgdol s z0bmgdol ob
35mEdnmgdal 5mgdolb aboo. 8dgzs60 dobos@bo YRMm LbmEMo sbobsegl 3mEm3mMazonmo dg-
bodmgdemmdol EMJ@Mnbal MmamM (s Mowooymo, sbggg Mbsdgmmgg doamadal bobodydm

92939690b.

44

8d3-ab Lobsdstomm 3Msgd@ngady ws3gnMggdal dgmgasm, Mbws ncmdzol, Hm3 md8mnbal g&o-
9600 80bsb0s 96 oGmMzmb 3m3gMzommon dgbadmgdemmds gsdmeygbgdgema. 380l mddob baggdgg-
mad ob gomgdmgds, Hma dgdmmgsbbomyma babsdsFmmm gosbyzg@omgdgda bamsbswm dofm-
3980b 8Mbgdmdabsl amgd@mEabmgol dgbadmgdmmdal g0dmygbgdol mag3mgdal doboggdsdy
M0 gdgb.
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9. @3b336s

LGS 0530 gobboemEds LobsdsGmnmm 36Mod@0353 bomdmaoBabs 3mM3mGs(309yemn dgbodmgd-
md930b @Md@mM0bob sLBmosbo a96gDobo d3-dn. Igm(3g Lo 3mbab obLLBYaldn Asdmysmndgd«-
o 90 3mM33mbgb@naba ,0698gMgLbal 56 dmemmeEabol &gb®n“, Ms8gbndg sogym bymobswdn
356300065, 063965 s 35b0(3908 dMEOYN 3530900, b bagy3nbolb LOLEYML 30 0go
3MBLEONJ0ME EMIGM0bs©. 6536M3dn, sbg3g, BoMIMPbrs MG Mbol Jommyyma Myg39B30-
ob bybo 8bamggda. 3m3gMzonmo dobbob oMoam asdmygbgdal o3@mdsmagol mgamgmds, Imd-
G9s bybmasmgdal dgbobgd nbgrm@mds(300L 3nMopsw godmygbgdol o 30dsmaal dmgamamdals
dobssmbidn. sbgmn Boamds, 30 magab dbMog, oMsdnta Mgammomgdol gomgdg @m3zgdlb 3mEm3m-
30990 dgbadmgdmmdals sMsdsmmnmbmdngfo domgobgdal dgdmbggggdl.

dgx03980b 30Bbom, Ybes nmdgel, HmI M JEM0bob dmsgamo 3GMmdmgdymo bszombo 0dob
50390095, 937m360L oy oM 3MIgH 30 Fobbo Labmasmgdsl, 364 G0l o9y oMo Lowsegm
ds6Lo, mogabo sMboo, 3mBH3mGssomo dgbadmgdmmds. sebadbmmoal owggbs dgbodmgdgmaos
6odMm3dn gobbomyemn gL gdol bagndzgmdyg, MMImoEsb sMhgz0L abgMmgns bogdal aob-
dbomggem Lobodsmmmmb 9390360, 3ob 3g3ga, Moz 3obyba 3593985 JNd356 3ombgsl, oM gd-
&m0l J3909500b oMo dmngMgdol dgi3obgds ©bos 3mbegl domEngn semam@omdol Jobgmgoom:
©0fMgd@mOL 56 5943L Bmgds aodmaygbmb dgbodmgdmmds 3oMoma, bobsd o dgbmsagsdgdl
30l 20dmygbgdol 3mE3mEa(300b o gb 9396536 YRMadsdmbomo mMasbml dgdzgmdom o6
@oGymab o3 Boboowgdsb.
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LORVODHRII3M N6&IAILOL KMISMNE6D RO INL 3N3dAO) 353MANIIIRN
36080300 O69NBN

1.39bsg5ma

b0bodmgdomyg LEG0b dgbbogmoal Logsbos Lowsbmggzm 068 gMgLEL 0bLEGNEN, Gm-
am& 3 d03930L bgmdg3@mmgdal Im3bgbmoagdgmo bmn®dgdals gobmymaygma gmgdgb@o. bom-
dmEagbomo 33emg30L F0bsbos: basdmggzm 0b@gcgbob md@&Mabol 360d369mmbals BoMdmAgbs;
dobo sgomol gobbodmgms JoMmomm bs3obmbagdmm LogMzgbs s LobsdsGmmm 3Msoddozs-
do; 0mJ@&M0bol 308s6m godmmddma 3Mn@ o030l dgbbogms, sbomaba s dgbadadobo @ab3gbgdals
Bomdmeagbo.

Loobmzgzm 068 9Mgbol @mM4@FMnbs sdm3g930L bymdgMmmgdol 4563568 9d0bob 13bnd-
369mm3069L AHmEb SLENMYdL. EMJGM0bs RoMgdnmos sbMggz0L bymdgMnmgdal dobbabs
5 300 badsMomgdcngn d9bgdol go6Lbabdm3Mal MmgambsbGaboo.

©03dm3g930 ,Lodmdomadm dmbzol dmbsbomagms MYRMydgdalb ©s(330L 360d3b9mmmM3za6 ao-
6@ 0o" asbobomgds,! Medmgbswaz ob ,dgbadmm bosbals sbsbmaengdal mbHNMB39mymBal
Lodmomgdas™.?

abEMEommoE Esd3930L ©ebndbmmgds ©BEastn Dasbol dgmgasw status quo-b se-
03965 3960L5b3MS.2 OBMZg30 M9bsFgMmM3g LodsGommgdmog Bgbmnadoz Bosbolb s65bmsw-
950L BB (300L SLENYMYAL. 5060dbYml gomzgamalbnbgds 360d36g9emmzabas, Moasb LEmMgw
53 m3magMgbo 360b(30300006 9yMgds bogmdzgmo od3930L ol 3n® ©m @ Mnbydl.

boodmzgzm 0b@gMgbol md@&Mabs nd 393330MgmMdal bobamos, Hmdgmos sdm3g930L
0bbEOGNE3> 0bgmobyMo LadommEobash doomm. bosbdmggzm 0b6@gMgbol Immbmgbol @sbg-
Lgds Mdogd@n@ds Fodgbgdds gobadnmmds. Lodmgem bmBommyddg M85dmdabs s bobadmagmb
35603 93980b ogdabolb 0bMmEdmms odm3g30L Mdngd@ ol gsbbmsb @sbasbgdal dm@ngssns.
dmGam@n Mob ol dOob 306mdgddo 30 obM3g3d JoMasgws dob s(330m Gubd(300L. 5308 ™3,
39-18 Lo gmbol 0bamobgmds 306mb3gdgmads doDobdgbmbomow dooRbos, ©s3bmzgz30Lsmzgal
5bm3930L Mdngd@ob dgbsmhnbgdol MBy39@0 068 gMgLoL Bmmbmabs @egbgbgdabs. sbgm 068 g-
9bL bosedmzgzm 0bGgMabo gbmms s dabo sMaMmbgdmdalb Lodstmmmgdmog dgmgasm bgmdg3-
G0gdob domnmmds 3obobsdbrmgHs.”

3569DmAmom @owns Lasbmzgzm 06 gegbal md@®mabal gogmgbs abmggzol badsm-
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3659dmbgdMngo 0b6@gMgbgdol ghommdmomdom. 530@m3d(3, 3130 gdgmos M JGMbabs @s Lobs-
doMmonmm 3@ 03090 basdmggzm 068 gMgbo 833900 ao030xbmb JmbgdMogo 068 gMgLabask.

2.2 LoEsdM393m 0bGgMaLab 3MLYdMdab PI®ag6s 3gmambaboabngMa
dgmmdgmmdalb pAmb

boodmgggm 0b@gMgbol oagbs 3MmdmadnMas 3gmomboboobogdo dgmmdgmmdal
OML. Mo30m IRMMEgmMds 93mbm3n 3 0b@ g gLl dma(saglb. 53g6M039mo emd@Mabol dobg-
300, 3900mboboobogfo Igmmdgmmdol dgdmbgggzeda, Moasb Jmbgds dgbs 3mommabasb godmmb-
m3b 993980098569ds, IGRmmdgmb oo 343L g3mbmdo Mo 0b@gmgbo Jmbgdal dndsmo. dgbods-
dobow, nbgo YAHM0gMmmMdgddo, bowsg 33930 dMbEG by damdsmgmdsdas sbdmggz0l
™309d@ 36 80dsmmgdom, IGmInm MmngMmmmdgddo godmygbgdayma at will omd@Mabal dbasg-
Lo, basbrmggzm 06 gMgLbal sMbgdmds godmamazbgds. 3gMozm M@ Mmnbado smbgdbmdl bo-
30m0ob3omm ImbodMgds(s, GmIgmos 39momboboobogmo dgmmdgmab bosdmggzm ab@gmgbob
Lobomagdmmm 0bfMgds. 3gmamboboabng® 3gmmdgml bogmmsb s 3ogdomgdmmo Mumgdgdo go-
oRbns dgbo 3momolb gomms bgdabdngfa oMol dadsmm. gb 3o Lszdsmabos Bnbo basbmzgzm ab-
&9M9bob 56bgdmdal 38 30(3980b0m30L.%8 goM@s 380bs, 3g900mbabrabog® 393dgblL 5J3L Bocmgal
39656Bmbgd0b 0689 gbo, Moasb ob bafggdbss gobbgzb dob dgbodgbo.®

2.3 @3bm39nmo Jmbgdabl gomgsbymgds

3MmMdmadnmos bosbmzgzm 0b@gmgbol s®bgdmdal ewagbs obgom dgdmbzgz9ddo, Gmeg-
bog abDM3gYmo Jmbgds 3o6as3L g3mbmdo 3N mamgdmmgdsl. dsgomomaw, 3060l bs3390bg o-
domoggmo bobmob ©gdmb@ogol dgdmbgggs, Mmdgmbsz ©oddmgg30 Mdg0@ SbmM(309mgdl. 3md-
935 0530 0fgbL, ¢ gdmMBE gl ©sbygdsdwyg 96 dobo gobbmE(30gmgdal 3Gm(3gbdn oagds
Loodrgggm dgdmbggzs. 93gMagnmo EmJ@mMnbs 93 dodsMorymgdom gobbbgoggdmem dmbadbmg-
398 030006193, gFmo JbG0g, bLabsdsmmmm dooRbgsl, HmM3 sdDMZg30 36 39Mao3L bosdmgggm
0b@gMgbl ,a50x35L9Mgdnmo” Jmbgdol dodsfmm, Moz d9bmdolb ©gdmb@ ool gobbm309mgdals
356bMsbzoms s 3060l 65 33900b Jg8mam8o go8mygbgdals 3obbal s6HLgdmdom godmabe@gds.?
0999(39, 9MbgdmdL goebyzg@omygdgdo, Lowss 93gM03olb Labsdsmmmmgdo LadoMabdoMm >dML
0304L0Mgdgb. 39Mdme, Jsmn sbFam, o) gonRILYMgdyma babmmab bamggs 3gdmbgzgzam godmb-
39935 bobdomds g53m0b300 s 83DM393L semoM abgnMos batxab as6g3s Job obobamgszac,
ol 963 D0obl gobozab.*" gobomgamabbobgdgmos, sbgzg, bobodsmommmb 8mbadHgds bamgzals
363930 Iymazn Jmbgdob DL §3MbmInznMo oMgdmmgdol oagbol sMsgmbogmmmmdal
3qbobgd. 2 ol 3360b bLobom MBS ncggsl, BmB Losbdmzg3m 0689 Lol sSGLdMBS sbgo Bgdmbgg-
39090 65HIMIMEL o3bm3g930L 3mmbmzbol gmgdsl. myd(39, 300hbggs, Hm3 bosba, Mm3gmba(s

©03dm3930 3960(3000L gongsLaMgdmmo dgbmdab bamgzal dgogasw dnbodsmymas.

38 Jerry R., Richmond D., Understanding Insurance Law, 4" ed., LexisNexis, 2007, 304.
¥ ogsg, 305.
9 agsg, 306.
1 0gsg, 308.

* od3o-
¥ oggg, 307.
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2.4 3mcbmgzbalb dgmmdgmgda baigmibmab @sbm3zqgz0bab

bomEbmob odmgg30belb ©s8bM3930L ©o(330L gMm-gHo 3gdsbobIsw dgFn 3mmo ©md-
&M0bo gobobomagl Job mazemgdsl, 3g(330mmb bgmdg3Emmgdoom gobbsdmgMnmo dmbomaqdmg™
35b03b YMM0gMOMBab gomamgbgdolb dgdmbzgzedn.

JmbBgd0bs s 3obyybabdagdemmdal sbmazgz0bol basbdmzgzm 0b@gmgbol mmbmabal we-
m9ds 5943L Ibmmme Idm3939eb. Igbedg oMb o6 dgadmgds 0b@gMgbo goshbrgl sbgma bgmdg ;-
egdol dsmammdals 80doMm. gb oD aoM 339mma© gbnbssmdmgagds bosdmggzm ab@gmgbol
©md@®0bal 0bsbL Lagsmm BgbEngalb s(330L MmzombsdMHOLom, JogFed 3G 0 3mmo mgombab-
Moboom gababosmgdgmos.

5d3-0b LobodoMmmEmmgdo sMdgMmg3zoMmzeb Joamdsl s3mgbab Lasdmazgzm 6@ gMmgLbal
®omdody 3gbadyg 306 gdals Bmmbmzbolb dndsmm. dmang@ma dmbadsmmmyg dooRbgzl, Hm3 3gbsdg
306980bomg0b Laadbmazgzm 0b@gMabob dmmbmzgbals ggmgdol Bnbaggds sGogmbogzmamoas o
960B6s0m3gagds dbatgoms bgdals 838mbmBnsl bgmdg3&mmagdada. o3 30, sDAL Im 3mgdmmo o6
60l ob oam896@80(3, M3 bosbdmzg3m 0b@gMgbol 8mmbmzbol dgmmdgmms dgdmywgs g&-
335650 5539MHbgdL mEomaa Mab 3ob 3G 9396(300L.%

530@m3, bogmbmob ebmzg30L dgdmbszgzedn, bosbdmggzm 068 g gLal dmmbmzgbal Me-
m9dal ©ayqbgds dgmdmosm 8gbadyg 30Mgdba(s. 39Mdme, 339M03mmo Emd@mabol msebsbdsw, ore-
30 96bgdmAL sbdYMgdamo ggg0, MM FmbaMa gdmg 393306 9dmns sDE3 Ml bogmsb-
ol 83mb3mdobmab, @sdmggmmalb mgsbal 6936qdL dgmdmoasm bgmdgiEmmgdol dsmommmdal
dmabmgbs o0ygbmb.4

2.5 bysbM3z93m 0bGgMqgLabL 5@ELgdMdab 3mIg6EGab g5bLsdmzMms

3603090 3MMmgdnmos Lasdmazgzm 068 gmgLal s®Lgdmdal 3mdgb@nl asbbsdmgms.
0bg ol Ladsmamadn ©sd3300Mgdmmo babo bogMom badsmmmoab LogMzgdo Emgbs sg@&xo-
m©0s. bgbob abgozom, basbmazgzm ab@gmgbol s@bgdmds oM 30mgdgmos Mmam 3 bgmdg 3-
mgdob gdob, 0by bosdmggzm 393mbzgzalb oam8ob g@e3%byg.*

boabdmggzm 06@gMaLol 3®bgdmds bgmdg3Mmmgdalb oEgdobalb o6 gadm@oasbagl bo-
©5dm393m d98mbg930L eamdsdoyg 30bo @s3eMazal smdsmmdsl. 3308md, bosdmgggm 0b@g-
M9Lob 8MbgdMBIL gobls M gdmma 360d369mmds Bosbal samBal g&e3dyg ¢bos dogbodmb.
sbgmo ©ab3gbol Jomds JoMGngn man os: o4 36 5MLYdMIL basdmazgzm 0bGgmgbon, babgdg oMy
B05605 s ©8DE3930 JoMao3L Immbmazbals mayemgdel.®

44

sbaemman ab. badmdomadm 3mmgdLbob 350 I 3bema.

4 Jerry R., Richmond D., Understanding Insurance Law, 4" ed., LexisNexis, 2007, 309.

4 Loshin J., Insurance Law’s Hapless Busybody: A Case Against Insurable Interest Requirement, The Yale Law
Journal, December, 2007, 13.

4 Jerry R., Richmond D., Understanding Insurance Law, 4" ed., LexisNexis, 2007, 310.

® 0dsg, 298.

¥ Bosbob mobmzgbal Bobsdnmmdowm asbbomaal 80bbgdabogal ab. Lodmdsmsdm 3mogdLbob dqbema
799 1.

S0 Jerry R., Richmond D., Understanding Insurance Law, 4" ed., LexisNexis, 2007, 283.278.
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3MmdmadnmMos dgdmbzggzgdo, Mmogbs bosdmgggm 3gdmbgzgzalb oamdobsl, bawsbem-
393 0b@&gMgbob s6bgdmdal Bombgosgsem, babsdstmmmm 360d36g9mmmdal 560dgdl bymadgzMmemg-
30b @o@gdabsol dob sMaMbgdmdal. oo goblbbzaggds sMLdmMAL Mm@ nbgm dogsmaomlb dmMal, Gm-
©qba(3: gMmn 3bF0g, 3060 sD03g3L 3gbMImab Lobml, HmM3mol dodsGms (3 068 gMgLba o6 o3b o,
dgmrg dbMog, MmEgbsg 3060 sdwgg3Lb 3gbmdmoal Lobml, Gm3mol dgdgbobss Hobemmgl 3g&n-
mEdo 330693L. 3gmEg 3gdmbggzedn sMammaon Mo 0d69dmms ©s3bm3930L dmmbmzbal Momym-
3o 08 933968 0m, Mm3 Losdmggzm 0bBgMgbo o6 sMbLgdmds adm3zq30lL bgmdg3Emmgdals
©50950b 3mdgb@&dn. 53960 3mmo Emd@Mnbal Jobggom, bosdmgggm 068 gMgLaL sELYdMbS bo-
3dm393m d93mbzg30L oamdabsl bszdsmabo ¢bos nygmb basbmzgzm 0b@gmgbol sGbgdmdal
osb@Gn®gdabogal.’!

bomEbmob sbmgzgzalb dgdmbgggado s@bgdomo 360d36gmmds gbogdgds bowsbmgggm ab-
&9 gbab o®bgdMdsL bgmdg 3 mmgdal sgdol 3m3g6@dn. o bymdg3Gmmgdal gogmmdgdabsl
©53bm393L (MmEgbsg Lbgsb sbm393L) 56 BmbaMagdmal (MmwgLbsa sddmggz0 dob sbabgmagdl
396950(300650) g55hb0s sbmzgnmo bogmbemal dndsmm 0b@gfMgbo, sdmgzgnmo bogmbeob
3mb3mdal sendommds BabadsmMoas. M9yd(39, Mmam s bgdmm 5nbndbs, sbgmo smdscmmdal o&-
LadmMds dmmmdwy godmMosbyymo & sMab.

2.6. bLyE>dM393M 0bGgMgbab Im;mbm3zbalb EsN3Mds

539603990 @mMgGM0bob dobgognm, 3Dmgg39mb oMo 9943L Losdmggzm 0b@gMgbol dmamb-
M360L EsMIMdalL @mgds. M13(39, 83gM0z0L babodsMmmm gosbyzg@omgdgdo 53 mgsombab-
Mobom 3MdgMMa35Mm3sb dnamadsl bomdmshgbl. 3Mad@ognmo mgombsdMaboom, bowsdrgggm
068 9MgLob ImbmM360L 8MBMEnl 3GIMEm93s Abrgds 03 dgdmbzgzgddn, MmmgLay Lasbdmgggm
3b0DMaNEadab goobsdy 83bm3q39mal oMb 13ocabdnmmgds sddbmggz0l Ladsbybm dmmbmg-
bo. sbgo Bmmbmzbadn @sddmgg30 93830(390L, MM 3bm3zg39m38s dobo Bgdoom, 3mb e ogb@mHa
9890930b aobbmM (30993001, sMIM LosdMzg3m 068)gHgLbol Bmmbmgbs.7 Bgbodsdabow, sMbg-
3mdL go3mbos 3mobo bmaswo bybowsb, Gm3gmoa 3bmgzg39mb bLosdmgggm 068 gMmgbolb dmmbmg-
bl @omdmdsls 1 3@domagh. Losdmgggm 0b@gmgbol dmmbmgbs godombymagdnmow nmgmads,
AmEabyy 3dm3939m3ds (3obds bomdmdowggbgmads) nzmms bLasbrmgggm nb@gmabol sGembgdm-
30l 3qbobgd."s

2.7. a35baema 36930980l 3369b6gds

a503bomo 36gd0gdol odMBgdoLmsb ©s39330Mgdmn 3mDa(30gd0 SMOgMMazIMmMgs-
bos. ¢39@ 9L dg3mbgg3sdn, Losdmggzm 3Mgdnol EsdMNEds 5G830Dsbdgbmboemaw dnoRbgzs™,

St Jerry R., Richmond D., Understanding Insurance Law, 4" ed., LexisNexis, 2007, 283.299.

2 ogdgg, 302.

> ogdgg, 303.

* odze 9Mbgdmdl 83 Bgbal go8mbo3mobgda(s. dsgsmamobmgal ab. bbz-ab 850-g Il s 852-g 3«b-
mgdo. 360g300L ©sdGMMbgdal gemgdgb@ o GoamEamgdlh wegMmgzgdomo odmggzal bymdg@mmy-
dsd0. ab. (30b35dg 8., FobE s ., bmadg 3., 6obadg ., Jgbggmas &., bgnEosbo . (Mgw.), bags-
Bonggemmb bsdmgomsgm 3mogdbolb 3m3gb@etn, B.IV, . Il, »d., 2001, 168.
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50306 3Dmgg39mob 30gM Mobzolb sgdol IM3gb@nsb 3Mgdns godmadydsggdymom nmgmads.
sbgma 3Mad@nge megobmagem dgndmgds dMmowglb 3bm3939mal bbb oM 3gmambobrabng®o
48900900b gobbmM(309mgdolb 3m@0ga300L, Moz bosdmgggm 0b@gmgbol sMaMbgdmdal 3oMmdgd-
do bgmdg30mmgdal gogm®dgdebes s 9396mbm dmggdal domgdsl ammobbdmdl. gsod@mdmogs,
bgmdg3mmgdals domnmmds gmm bgmbayMgm dpgmdamgmdsadn 594gbgdl 3bmgzgzgmb, goomy
8obo dgbEmemgds.®® ond (30, 309300b sdMMBgds asdsMmmadnmao dgndmgds Rsomgamml bgem-
3936 gdab badogormmdabawdo ©sd3bmggz0l 3gomnmboboobogn dmemmobom.®

3. bysdmzgzm 0b@gmgbab 3mbBgbmnggds Jomanm bs356mb3gdemm bogM(3gdn
3.1. bysdmzgzm 0b@gMmagbabl (36980L ImMBgLMNggds

od3930L JoMomm omd@mabsbe s babsdsMmmm 3Mad@nzsdo bosdmgggm 0b@gmgbal
3603d369mmdolb dg(36mdobmgal s®bgdomons: o) 0bLEGGNEOL sgamal gobbabrgMs badstmgg-
mb badmgdomadm 3mmgdbob (LL3) Lob@gdsdn, 8) basbdmggzm 068 gmgLbal &gMdnbob sdnb@gds.

JoGomo ogfoonmo mo@gms@nms s bobsdsMmmm 3Mog@ogs basdmazgzm 0b@gfg-
bob EgM3abl o6 0(36mdL. gMmn bz, ,sbm3930L Mdogd@n” asbobomads, Mmam& (3 sbdmzg30L
06896qL0.% 8gmeg 3bMog, LoDm3930L 0b@gMgLbda bgmdg G mmadabsm8n sMbgdamma 0b@gmgbo
0gmeobbdgds.”

3.1.1. LL3-0b 815-9 Inbmal Il 636aemalb IMBgbMnggds

bLbg-0b 815-g Fgbmab Il bobordo gomgaomabbobgdymo bemMdom, 3obmbdwgdgmo sdmgggz0l
bgmdg3mmgdabowdn 06@gMabob ©s39Mag0Lb d93mbgg39dL sbgbMmnagdl. odmggzal bymd 36a-
mgdabodn 5Mbgdmmo 06&gMabo (sdm3930L 016G gMgLn) 56 sMab LogMmedmEmabm bowsdmgggm
md@mnbabomngol (36mdomon bosbdmggzm 0bGgmgbal (36930L 0@bEMa. dmygsbaema 8 9M3nbg-
30l 0Mbob abdnbEgdsb gosdbysg@n 360d369mmmds dgadmgds 30gbagdmUb (3om3gmmo agal gob-
boegob 3Mm(39Ldo.

356339990 dmbadMgdoom, basbrmzgzm nb@gMgbo sddbm3930L (odEZggMmOb) 0b@gHgLL
303mba@ogl bgmdgzmmadol 0dofmm. s@bndbymol sMoMbgdmdsed dgbodmms bgmdgmmg-

55

83 gombadHabom sBAL dmgmgdmma o6 Mbos nymb IHmIal bgmdg@mmgdsdo IMmdal 565D-

oM 980b edENbgdal oo god8mmgdnma dmbobHgdal gomgamobbabgdss. 3dmgg3gmoa 396

©008641698L 30l ngH asbgmem ImILaby@gdsl Gabgal Gomgdal babom, abggg HmamE (3 abaddg-

dymo — aobgem IMmsb. dgbodedaba, sGsgmbogmmmas Losdmgggm 36gdnal 96 gosbmnema

IOmIab 5b5DMnEgdal Fmmbmzgbals aygbgds. ab. dzgemady ., bodsimggmmb 3Gm8alb 3mwgdbom

aomgamabbnbgdamo  ©sbaddgdamol LodsMmmgdfinga LEsGMLbob Jobsbosmgdmagda, FGMBal

Ladsmmama (bGs@noms 3Egdamo) |, a5dmd(393emmds ,dgMawasba, 2011, 119.

6 Loshin J., Insurance Law’s Hapless Busybody: A Case Against Insurable Interest Requirement, The Yale Law
Journal, December, 2007, 8.

57 Keeton R., Widiss A., Insurance Law — A Guide to Fundamental Principles, Legal Doctirnes, and Commercial

Practices, West Group, 2003, 161.

0bgodg 8., bgdogmammdomo @sdmgg3olb badsMmmgdfogo Mganmomgds, asdmd(3gdmmds ,dgMa-

©05b0,“ md., 2001, 8.

¥ bagdemomggmmb mdgbogbo bobsds@oem, Nesl-719-674-2010, aobBRabgds, 27.06.2011.
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30l domnmmdal Laggdggmoa(z dgddbob bl g-ob 54-g dgbmal dobgogom. odzoms, bosdrmgggm
0b6@gMgbob md@®mabals sbomabo dgbodmgdgmlb boob, gMm3sbgmabasb gondoxbml 0b@gmgbo
5bm3930L bymdg3emmgdobs s sbM3930L Mdogd@ ol Bndsmm, MaEash gMmal s 3emags o3-
GM3sGYYMo@ dgmMnb s 3omagel o6 gmobbdmobl.

dmygoboe (369893L Im@al s@bgdymo gobbbgaggdgdals BomdmBgbs dgbadmagdgmoas (3oem-

399mo dagomomal bagmdggmdg. odmggz0lb 0bBgmgbol ©szomagzol dogsmomom asdmeagds
dgdobgggs, Mmegbsg abmgggzob bgmdgmmmgdobsowdn 0b@gfMgbol s3oMagzal dm@ogoo ©s3-
B3930 369300b go@obody oMb d(3b00gdb. Jogsmomaw, bogmbmob sbmazgzal bymdg&ia-
m9ds onm d63bs s d3L-b ImENb goxm®mIgdmma aqbgMomama Lo Maoodm bymdgMmmyg-
dab LoggmdzgmDg.0 33L-b 100%-0560 Boal dgmmdgmo Gabognca 3ol bombmob obe-
3930b bymdg3emgdom Ibomggdo Losdmgggm 36gdnalb MM 9830 aoobrsdy dgomobbdwbyb.
©53bm39385 Labbob Loboo go(398mo Mebby 3563L sNdMNMBs doMzgmn basdmagzm 3G g3nab
3000beolb d9dwgg, 309300L 3gmEg bobamol gsebmal ool oamdsdoy. babgbbm gommgdey-
mgdab IgbEnmgdal dggase ©eddm3g3Lb og39Mas 06896 9L0 abm3zg30L bgmdg3Emmgdols do-
oM 5 356 oM goEanboms Jgmmg Losdmggzm 3Mgdns. s8dM3930L 068 ML bymdg36a-
m9d0bodn bbgaabbgs dJobgbal godm dgadmgds ongsmamb.

boadmgg3m 06@9MgLoL s 3sMazom sMs3gmambobmabng® ©sdbm3q3L o6 g396Ma9ds ab-
&9Mgbo odbm3930L bgmdg3Emmgdol Bndsmm. dsgsmomaw, bogmmaedm@abm bawsbdmggzm 3o d-
&030bomngal (36mdar gfm-geo boddgda" (Liberty National Life Insurance Co.v.Weldon), 8(30696com-
3960 gmambal do(3mad bad bbgaabbgs 3m33s605Lmab googmmds dobo bogmsbmab sdmgggz0l
bgmdg3mmgds. dogmmab (3ombabo o6 3dmbros bosbdmzgzm nb@gMmgbo odmggmmo mdngd-
&0l 303500, Moasb 3ob 35333L Lozmzbemg 456%sob dmyb3m. 530l doybgoazew, dozmmosl 3Jmb-
©5 06@9Mgbo abm3zg30L bymdg 3G mmgdgdol d0ds6m, baway 3mbamagdmao ngm domomgdyemo
5 LonEbs(3 ¢396mbm Fgdmbogemb gmmmgdmes. dm(398mm dogsmomdo sdmizqzal mdogd@on-
bodn s sbdM3g30L bgmdg3Mmmgdobowdn nb@gMgbgda oMo dbmmme gdoxbgds gMmdsbgmb,
06039, Bod@MIM03z50, 30M3gmal sMaMbgdmds dgm@al sGLgdmdal Babsdommdss. dmygsaboemo
3og5mmob bogdzgmdg bomgmo begds, Gm3 bosdmggzm 06 gegbn, badmmmme, @sdmggz0l
™6094E0bowdn sMbgdym 0b@gmgbl aodmbs@ogh s dnbo dmmbmgbom 35b6mbIwgdgmo Logsmm
BabMognl a(335L ababagb Jnbbs.

3.1.2. bosdm3g3m 0bGgMmgbab ImbBgbMmaggds (35em359ma bmM3gdam

bLg Laadmazgzm 0689 gLEL EMJGMbom gomzomabbabgdmm @ed (303 bm@mBgdL nogamab-
B0bgdL @odm3930L (39m3gmmo babggdal 8mbgbEnggdabsl. s@badbaymal godmgmabgdss L 3-0b
829-9, 842-9, 849-9, 850-9 0 856-g dybemagdoa. Imygseboema dqbmgdals sbsmmabobab (6o brgds,
™8 domndo g00m35mabbabgdmmo Lasdmzgzm 0b@gMgbo Basbab sbsbmonEmgdal dmmbmabals bo-
bodommdow BaMdmmagds. @sbdmgg30Lb 8mdbgbfnggdgm bmmdgddn sbgmn ©sbsbgLgdal sGLgdmds
Mog3me 360d369mmm35605. 03(35, Jobo 360d369mmdal gsmgamabbabgdom, babyGggmo 0d6bgdm-
5 Lasdbm393m 0689 5LEL 0BLE NGB0 LobE Mo sDM3g30L Bmasw ©gdMmgdgddn 3mbgl-
03 9099moym.
80 bogemmggmmb mbgbogbo bobsdsGomemm, Nesl-719-674-2010, 456R0bgds, 27.06.2011.
¢ Jerry R., Richmond D., Understanding Insurance Law, 4" ed., LexisNexis, 2007, 313.
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@bogdgmm ao3nMgdol 303963000 (30t 3 dgdmbggzado 033gMmaG0gmo amddg-
30l obmg930L Labggdal Bobgozom gomzgamalbnbgds godsmmmadamons. dogsmomsm, Jmbgdal
©3bm3930L 3m3BgLbMnggdgm bm@m3gddo go@omgdymos sddmggzolb dngfm 3magdalb domgdals o 3-
Mdomgol g3vdgdegdmymo 3M0b3030. ob@3930L bmasw 3G0b30390ms6 dgbodsadaobmdals dagy-
bgogem, smbndbmmao s3Mdomaqdo gdysmgds Mdnsmme Jmbgdol obm3930L ML dmJdgwn
3b0DMaNFgdol 360b(303L s gdogbadsdnmomn odmggz0l dg8mbzgzedn o3 3300Madam 3o d-
&0g3ob. Bgdmombndbymalbgsb goblbbgeggdom, Losdmgggm 068 gMgLol Immbmgbs gdLabymgds
oMo dbmmme Mbaggdzmm gs8omgdalb 30g396(300L, M8 Lagsmm Bgbmngol ©a(330L do-
Bobl. LEmMgE 330&™3, Losdmgggm 068 gMgLalL Immbmgbs Mbs sabobmb odmgg30L Dmasw
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30300, 03339300 gobbamgsg 3gbadmagdgmoas nbgm@mdssomom 30Ms@gbmdalb dpgmdsmgm-
353d0. @dMzg30L bgmdg3Emmgdol gob3domEgdobals doohbgzs, Hm3 sddmggz0 gozamgdom g8
5 bLEYmymPom 0bxrm@Is300L FemdL odm3z930L Mdagd@nlb dgbobgd, z00Mg sdmgzgmmo.
LB g ©30@™M3 ©33300M®S sBMZg30L Ladommamdn 0bgm@mds(300lb Fnbmogdol gomogde-
™gdob 0bbEndm@ 0.5 8mygzebommo sGamdgb@qdal gomzomobbobgdom, o6 oMol gobsbosmgdgma
oMa99396@&0 Ibomgms dmMal 0bgmmMdszommo sbodg@Hmol gom®daggdol dodgbow Lowsdmgggm
0b6@gMgbob emd@&cMnbal godmygbgdol dgbobgd.

Mo(3 3996900 35DM0L 9Rgd@NOH™MdalL d93(306935Lmb s 3ogdnMgdym oMadgb@L, dobo
a0b0oMgds sDML Im3mgdnmo 0d6gdmes LadsmmmgdMogn mzombsdMHobom. Mm@ mabol 360-
&03mboms dogdm 3gbodg oMandgbGol momdsdg asbgomamgdymoa mmaonzom, §3mbmdognMan sts-
989d&06 BEobDog3000 BomBmoands 6gdabdngmn Lobynmnsbo gofnggds, HmIgmo(s dscmnmawm
046935 (36mdoema. bgmdg3emagdol mogabaRmadol 3M0b3030L go3mygbgdslb 593L mdogd@no
dgdm3gd0. 9fm-gmo sbgmo dgdbemnwas 130390 qds bagscm Bgbfngmsb Bobssmdogamds-
do Iymxz0 30M0g909dal domammdsb. bosbdmggzm ab@gMgbol emd@mabs LEmMgw sbgm dgbem-
9R3b 3969379036939.”

ymzg9mogg bgdmombndbymoseb aodmdmnbomyg, ©m]@&mMabolb gs3mygbgdobol sMLgdyma
bogMmbggdal 3693963006030 > (30emgdgmos sG> EMJGM0bAL Mofmymezs, sGedgw dabo LEmM-
boDmgabo gobgomamgds b 3obmbdwgdmm dmbgbfnggdabs s LobsdsGmmm 3Mad8 030l ©sed 330w-
Mgdaon.

6. @3b 336>

bomdmeagbom bLEGSEG 030 d3ox0mE 353mnzzgms LoEsdm3gg3m 0bBgMHglbal, Mmamm3 Lo-
oM gdMng0 0bLEBGMENL MoMgdymagds. 3066GM goggdam, bosdmgggm 068 gMgLoL md@coa-
bo g530bbmos (30 3o badsmambdogd@gdal JmbgdMogo @s sModmbgdfmngn 0b@gfMgbgdol
©5(330L396. BoGOM 360336gmmmdom 3o ob Logs®m BybEngol o(330L bosMmaxmbdy asb.”

odmg930L JoMorgmo md@Mabobs s Labsdsmmmm 3Mod@ozobomgals 360dgbgmmgsbos
Mmame(3 basdmazgzm ab@gmgbol oGl odYLEgds, 0bg dob Jodstm gsd8mmddnmo 30030l
30035m0bb0bgds. Lasdmggzm dsbMal gobzomamgdals 330mEs335m gondMEYds Lowsdrgggm
0539800 go056y3980bal Losdmggzm 068 gMgLol ©mMJEMEbab gsdmyqgbgdol LogoMmgds. Gm-
am& 3 bo@nodn godmhbws, md@mabol Rsdmysmadgdabomgol M3ommdme 36n0d3bgmmzgsbas bo-
©5b393mM 03980b 35056939@ 0Ll Labsdsmmmmmb Mabymbol dsjbodsmmnma asdmygbgds. @sgab

35056y39@0b om@gMba@ oo bodysmgdgdal 3mdbodgmgmmdob dogybgosgaw, badsmmmoal gob-

8 Merkin R., Rodger A., EC Insurance Law, Longman, 1997, 29.
% Kotz H., Flessner A., European Contract Law, Clarendon Press, Oxford, 1997, 124.
o' Cannar K., Essential Cases in Insurance Law, Woodhead-Faulkner, Cambridge, 1985, 19.
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30056M580bmgol 3obndmImo oo Lobsdsmmmmb Mmmoa. LEmMgo LobsdsMommma Mbws dob-
9L 96bgdnm ©mJ@EMmabol LEmMo gs8mygbgdobs s gobznmamgdol dadgn. Labodsmmmmd 3 3o-
BOM 5 9PDSDMMZ60 go635MBgdgd0 b Rsdmoysmndmb, Moms 3bmgzgzgmb o6 dogzgb omd-
&M0bob dmbmzs69800 batggdmmdol bodnsmads.

Mg@m0bol J0doMo godmmgdnmo 3608 030L 56smababols, bEso@nsdn gobzomamms ©abzgbs
bosbdmzg3m 068 g gLl MG Mmnbal dgbsthnbgdal 860d369mmmdal dgbobgd. Mmame(s 33mgge-
do 309mhbs, @MJGMm0bol Momymeal ©obygbs Ladsmmmgdfngse obadmmgdgm ©abzgbgdl
99956 9ds. boabdmzg3m 06@9MLOL EMJEM0BOL YoMmymaezs 56 gadmgds gsbbameyema nymb abgmo
3M33mgqbyMo 3mdmgdgdals admggzal 3nmmdm Ladysemgdae, Hmammogss 3bmggzgmal sfo-
3990mboboobogmo 485090l Babomabgds, Bbomgms dmmMab s@mbgdama sbodgG Mol gom@mdsggds
5 boodmgggm dobMob 98gJ&Mmdal 393306905, EMJGM0bAL omymazal ngs g3ysmgds bo-
oMol g3mbm3o g 365Dl s MaMmgdgmymyl ©s(330L nbgm obdGedym d0bsebl, HmIg-
03 MgGmbol goshbns.

Jocomoa bobsdgomal gomzgemabbobgdom, @md@Mmnbal Rsdmysmndgdal gbsbyg 3603369-
mm3605, MM LoEsdZg3M 0bGgMgLol 356356 gdobolb do4badsmyMman dgodmymb dmbadsm-
ool IbFowsb dgxmebgdoma 398 gamMogdol gs8mygbgds. Bobsomdoga dgdmbzgzsdn ashbmgds
©mJEM0bols sMogmmagzommagsbn bobom gsbgomsemgdol bogMmby, Moz sl yymymagomon bsdsm-
ogdMngn 3mbBgbHngqgdol 30Gmdgddan 300093 YBRO™ dnbomzsbb goboolb Losdmgggm 068 gmg-
Lob 06LEOENEL.7 Lodmmmme, bLasbmzgzm 0b@gMgLob sMbLab gobbobdmzms (3orm3zgmm baddg by
3M63M9G Mo Bogd@mdMogo 3o gdmgdgdol gomgamabbobgdsbs s dom @ebdM3g30L 3G0b(3039d-
056 dgbod580bm3ab 565Dl Bmacmbmgl.”

boadmzg3m 06&gMaLOL EMJ&M0bal asbgnmomgds 360d3bgmmabo gobM©al MHmam s
dbomgms 39momboboobogmgdsl LabgmdgzMnmgdm YHM0gMmcmmdada, aby dmabdsmgdmals bom-
3oL Loadmggzm dobMab dodamor. gadMmmommn bmds bosbdmggzm 3Mmoed8gddg godbmmne
dmmbmzgbodn godmabo@gds, Mo(s, badmemmme, 30Dl gug@nmmdsbss dgnbymadl bgmb.

LESB0530 Bmyzsbamo sMamdg6Egdal gomzamabbabgdom, bagsmm Babmoanl s(330L gub-
4300l bosbdmggzm Lyd@mEobomgol ©s30LMgds Mbgdn dg(30m3s 0db6gdms. Ladmmmme, Liga-
935305 3gbodg SoMms ©a(330L Ly 3doMmabo badmamgds o6 sMab. Bobo godmygbgdol dgwgan sGab
3oLob 3BM3ME (30 mdob Jombggs basbmazgzm 36gdnsbs s Mabyb dmMal s sGs a330L 3g-
96080 abgon baddggdobogol, Gmameasss Liberty National Life Insurance Co. v. Weldon.**

2 Loshin J., Insurance Law’s Hapless Busybody: A Case Against Insurable Interest Requirement, The Yale Law
Journal, December, 2007, 5.

0J39-
% Jerry R., Richmond D., Understanding Insurance Law, 4" ed., LexisNexis, 2007, 313.
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l. 3gbsgoma

oMab@odommo Lodmdomadm dGbzob 30mmdqddn, dg(33mmamo gocgdmgdgdabowdn bgem-
d93609mgdob doboseggds gobbsgnmmgdam 360d369mmgsbos.

o6 5MbgdmdL bymdg3Mmmgds, MmBmal bogmdggmbdyz go3mgbsl o6 sbmgbrogl s@bgdo-
®o© (3300 35Mgdmgdgdo. 5Ms3aMmem §3mbmdnn® z0mamgdado dgydmgdgmoas Mmdgmndy
bomobomgolb ghombgm momgdmmoa bymdg3Gmmagds dMwdog ,dm jomow™! nd3gb. goGornmgdam
Lodmgomadmbadammmgdfng MHm0gMommdgddn gofMoggdal dbomggdl bgmdgzGmmgdol mogwos-
306390 30MHmdgdom dgbBmgdalb 3Gmdmgds Ba63mgdmdom, 530@m3 dg(33emomn go6gdmgdgdo-
bodn bymdg 3 magdol dabowseggds bLym YRG™ bdoMow brogds bagomm. bajsGmggmmb badmds-
madm 3megdbo (398amadda — blg) sbgo dgdmbszgzgdl 398-9 dqbmoo sbgLEnggdL. oxmdzs bm-
3ol sbomnbo sMsgfmmo 360d36gmmgabo bamggbolb ombgdmdsls s@ab@nmgdlb. dmzgdnem bm@mdsda
s@bgdmo dmgmo Mogo dmbomzsbydgdol Bombgosgsm, LL3-do s@badbamo 1997 Brmob Mgwosd-
(30000% 5619dmML s 8obdn Lo3obmb3gdemm (33mmamgds PMYdwg 6 gsbbmEM(30gmagdmms. bbgs-
ol 398-g 3qbmol sdg3560 dobss@bom sMbgdmds, 3God@nzodn dg3moamo aofmgdmgdgdabowdn
bgmdg3mmgdal doboaggdal 0bbGnEE L sMegmmagzemmagsba godmygbgdals 56 dobo yamemg-
dgmymagol dgbodmgdmmdsl 06393L, Moz Logmmbgl 14860l bymdgz@mmgdgdol dgbEmmgdal
13603369mm3569L0 3606(3030L° o (335L. gbodedobow, 396mbolb 8nb6gdal MDEMME3gmbsymeps®
3dm (398 306md9330 3 bl bBmmymes sMbgdocmns.

60b0dgdamg 65dMmdal JoDobos dg(33momon gogdmgdgdabawdo bymdgzMmagdolb dobows-
3980bsmg0lb s9y30mgdgmo, dogMad bl z-ob 398-9 3mbmom 3oMmednd gommazamabbabgdgmo wo-
35893000 Bobsdnmmdgdal? aobbademgms; LLg-ab 73-g ,a“ s 398-5 3g-2 3bmgdolb HEn0gGndo-
dommgdal a@aqbs; dgbEmmgdals dgndmgdemmdabs ©s dg(33mamo go6gd8mgdgdal g mogModo-
dofmmgdals gobbogs; LL3-ob 398-5 Fgbmol ImJdggdol Bomamgdolb ©oagbs bm3nbomabdal
3606303006 Fndommngdoom; sbg3g 03ab gosbomnDdgds, o M8gbsw Lagomms sbgm dommdgdda
Lobodamommbadn dodsMmgs bgmdgzMnmgdnsb gobgmadwoy.

33939 980dbgds bobodsmomm 3Mod@ozolb obsmadl, bm@mds@onm, mmann®, mJdMo-
b, LEbmgbYH o dgEsMgdom Ladsmmmgdfng dgmmEydlb. dgemgdabomgol Y3oMs@gbow

*

obg-ab oMoeogmo go 3nm@g@ob 3sgob@moa.

5mody 3., bagmbb@odmzom gMbGMmMmo ©s maMgdmmgdsms BgbGogn badstmggmmda, md., 2007,

23.

7 bbg, 306madgb@ab ¢bygdsba, 24/07/1977, Lbod ,LagdsGmggmmb Lo 3obmbdmgdemm 3369,
<https://matsne.gov.ge/index.php?option=com-ldmssearch&view=docView&id=31702&lang=ge>.

*  “Pacta Sunt Servanda“.

Bogodzoema b., dg3zmomo aocgdmgdgdocm bomdmdmdama dgbEmmgdal gomormmgds s dgud-

mgdmmmds (396M8sbmma s Jofmoygmoa LadsGomolb dgoomgdombadstmmmgdmaga sbommada), ,bs-

doGonmal gu@baemn®, Ne2, 2011, 159.

1
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BomdmAgbemns gqgM3sbye Ladommamadn sMbgdymoa doamads dgzzmomo a5Mgdmgdgdal dodstm
5 65R3969800 53 Boam3gdal mazbgde@mds Jommmem bodsmmsmmsb.

60dmmBal JgmEg 5330 gobbomumoas dgz3momo 3o693mgdqdobawda bgmdgMmmgdals
dnbooggdol 0bLbE G 0L sMbgdoma 8603369mmds bgmdgMmmgdom 6530L6M0 gom©gdnmgdals
dgbeymagdada.

83 mogol 3gbedg d3goozda hodmysmadgdemoas bgmdg3Memgdal dmwogoznfgdobsmgal
LogoGm Babodnfmmdgdo o @abadymgdymos domo Lbz-ab 398-5 dgbmdn gomgemalbbobgdals do-
b56dgbmbommmds.

65dMm3B0b 3gLodg Mmoz3do gabboemymos dg(z3momo 3o g3mgdgdoesb BoM3mdmdamo dmmb-
m360b gymgdgdo. BoMB8mAgbommns gg@m3sbyem badsMmsda s@bgdamo NH@ogHMd0dsmgds
dgbEmmgdol dgmdmgdemmdabs s dg33mom ao6gdmgdgdb dmmab. gsbbormmos bobadsMoeml
Moo, Jobo 8mddgmgdal goMamgdo bgmdg@mnmadal sbomo gogd8mgdgdobowdn ,dgamgdal™
306Mmdgddn, 39Mdm@, sbadmmgdymoas bgmdg3Emmgdowsb aobgmedmg babsdsmommmbawdn do-
dommgolb 30bs6dgbmbammds, Fbsmgms 068 gMgbmes bmbsbBEm®mMdaL ¢ dMmbigmymezal Babboo.

65dMmMBab Igmobg mo30 gmdmds Jg33emommo goMgdmgdgdabs s sMdLEMG Bomdmoanbs-
30l 2030 365b. 08 goblLbzog9d0L BamdmboBgbaw gosbsmabgdmmos ssbBmma Bamdmmagbgdabs
©d 3753300 356M93mgd5d0L Mm0gmndodsmmgds. sMobBmEMo boMdmwagbgdo asbbommmas,
Amaméz 30bgdoomn dg(30m3anb bobg — g(3mM3Bs goMoagdab baggmdzgmda, Gm3gmag BodmMAmaL
d9(30mgd0b o 30 bymdg3Gmmgdab dg(33eomo gogdmgdgdnbodo dnbowaagdol Megmgdsb.

bodmm30b dgbmomg mogo gmdmds dbatrgos Mabzol bazgMmb Mganmomgdsl. bmdnbsmaobdnl
3606(3030b 3md3g00gd0b Gofmgmgdl. 33 maz0b 8gmMg J3goms380 gabboemmmos LL3-ob 398-4 dab-
mob YOm0 gMmdndstmmgds 53539 3megdbob (30m 3gmm bnMmdgdmob s obadymgdamoas 3mbimg-
G d9dmbzg398d0 L3 30 ME0 beMdgdol gomzamabbabgdal M3aMma@gbmds.

Il. 3g(33mamn 3369dm589380bsdn bymdg36-mgdal Jabswsggdal
LadsMmomgdMangn Mgamomgdalb 3603369mmds s bLyggmdzmgda

1. 3533mamo 3369dm58980bsdn bgmdg 3G mgdal dabowsggdal
0bbGoGEab b36IMIAMS s 33630m36M 750>

dg33eomo 306 gdmgdgdol 3603369mmdalb gomogdmmgdol dgbemmgdol Lsgzombol go-
©56y39@&0bab momgdob yzgmes LodsMmmgdmogn bob@gds smnsmgdl.t
dmdmgMgdsl gomnggdals bogyydgmal dgbobgd abGmmonmo ggbzgdo ,a06Mgdmgdoms dofg-

@m0 d933e0b”7 0bbEo@m@do od3b. BMImal Jgboedsdobow, ymzgmo bgmdg3Emmads 85653
3dmgog0, 30Mg NMmngMmnmdgda, MmImgdoy gofMnggdaol ©ogdobal gobobabmams doMgnmaw

dg0(33e203.°

5

BoBosdzoemn b., dgi3momo go6gdmgdadoo bomdmdmdamo dgbEmmgdol goMmornmgds s dgud-

mgdmmds (396M356mmo s Jomorma Lodsmmmal dgsmgdombadsMmmgdmaga sbomoda), bo-

doMormol gm@mbaemo, Ne2, 2011, 171, 161, 163.

8 Bmady 8., gob6B oS en. (FHgc.), b0bodg ., dgbggmns 6., byzmosbo x., bb3-ab 3m3gb@oco, b. I,
»d., 2001, 399.

7 “Clausula Rebus Sic Standibus®.

8 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Grund-
lage, Rn. 2.
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@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

»89(330 3oMgdmgdoms badsMmmgdmngn 360d3bgmmds smoaMmgdmmos Lbgsabbgs bo-
doMmmgdmog Lob@gdgddo 835 09y 03 FMEOPNIS(3090000, MMaMEN(35d ,bgmdg3Mmgdoms go-
4nbgo“, ,35603930b bogmdggmms 3mIms®, bagMmedmmobm 3m3gMzomm dMb3530 godmaygbgds

%9, 10

&9M30bn gomoyemyds”.

G033l bagzpdgenab (33e0egds (RoMBr3g30) "
05308306039 39M35600L badmJomsdm 3mogdLbda (3gdamaddo — abg) »ascgdmgdoms do-

39635699 Ladommamdo dg33emoem gamgdmgdoms dgbo@ygabos ,a-

M9 dg330b" "% ©md@Mnbad sbobgs 396 3mgs.'? ,dmdmaMgds gomoagdab baggmdgmal“!“ gbe-
b3 1921 Byl go630m06s 4963560530 MG EFsb0b dog. '

39635600l LabadsMonmm bgmabagmgdsd ,a06M0g930b bogmdzgma® asbbszymomgdamao
93Mbm3oznco LoMoymmggdal EMHML, 0bgmsnnm gsdmbzgmmo dgogagdaol godm smoss. '

39685600L LabodsMomm 3Mad@o0gedn ,a6mnaqdol bogmdgmolb HmggzoLb™” 0bbEoENEL
a5630m6 95 dg800gads 3g3mb3g9308 3o653060mMds, , 1919 Bemal 350bda LobaMImL 3o G bomMIs go-
4os msg30bo Boemo. 3gyngzgmb bs 3momgdol amgds Lobs@mdmbdg aswsgis 1920 Bemob 3omgge
0563060, MmEgbss gosnbams babynmdalb gobolb bobggemn. 3gmeg bobgzol gowsbms dgosb-
63930b53936, 1921 Bgemb 0gm 3os8mbeyma. 1919 Bemals dsobowsb 1920 brol obobynbodwmy 3o-
&b 8byozgmmdonbsfmnsbmds 80%-0m dgd(50Mwms. 34ozgma bgmadg3@madolb dgbememg-
3L Bmombmgos dzgmo 3oHmdgdom ™.

396356000 LaLdFoMmNEMI Bobob (33eomgdolb dggagdol gobodsMm@nggdmom, s0badbyma
398mb3935 MM B85b0b Foge asbznmsmgdymo 3mdmamgdab!? baggmdzgmbdg gowsbyzn@e, Moms(s
©3503b@MS bymadg3Gmmgdalb Imeognz0Mgdal gbom dobo dgbs@hnbgdal M30Ms@gbmds, bgm-
393690l 3mImobmsb Jgmsmgdaom.?

®  “Hardship“.

0 Bmady 8., do68 705 . (M9w.), 60bodg 0., dabggemos 4., by m@nsbo x., bLbg-ob 3m896@s60, 6. Il
»d., 2001, 400.

T “Storung der Geschiftsgrundlage®.

12 “Clausula Rebus Sic Standibus®.

BoGodzoemn b., dg(33mamo go6g3mgdgdoom Bomdmdmdomn dgb&mmmgdal gofmommgds o dgyydmad-

mmds (3903569 s Jofmmmmo Ladotmmol dgmemgdombodofmmmgdfngn s6smnda), ,Lodofm-

mab ga@bomo®, Ne2, 2011, 139; ab. sbg39g, (339089530 3-» 7S G 3., 390 gdama bsdsGmama(3me-

6gmdab dgbsgemo 3g@dm Ladamomab bggg®mdo, 8. Il, »a., 2001, 210.

4 “Lehre von der Geschéftsgrundlage”.

15 Palandt O., Burgerliches Gesetzbuch, 65. Aufl, Miinchen, 2006, §313 BGB, Rn. 1; Rdsler H., Grundfille zur
Storung der Geschiftsgrundlage, JuS 2004, 1058.

16 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl.,, 2011, §313 BGB,
Grundlage, Rn. 2; Résler H., Grundfille zur Storung der Geschéftsgrundlage, JuS 2004, 1058 .

17 “Wegfall der Geschéftsgrundlage”.

'8 Résler H., Grundfille zur Storung der Geschiéftsgrundlage, JuS 2004, 1058 (“Ein Teileigner einer Spinnerei
verkaufte im Mai 1919 seinen Gesellschaftsanteil. Am 1.1. 1920 war die Spinnerei zu tibereignen und Kéufer
hatte zugleich die Halfte des Kaufpreises zu erbringen; die zweite Kaufpreisrate war vereinbarungsgemaf
Anfang 1921 fillig (vgl. § 271 [ BGB). Von Mai 1919 bis Anfang 1920 betrug der Kaufkraftschwund jedoch
mehr als 80%. Der Kéufer verlangte zu Anfang 1920 die Vertragerfiillung gemil der alten Bedingungen®).

1 “Von Oertman (1865-1938) entwickelte Lehre von der Geschiftsgrundlage® (mm@§8s60b 8096 aobgomatg-
o 3mdmagds gotoaqgdol boggndgmal dgbabgd).

20 Rosler H., Grundfalle zur Stérung der Geschéftsgrundlage, JuS 2004, 1058.
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39M35699m3s Ladommomas 439MH0 396 dMoMs dg(33moma 3o gdmgdgdal Lo 3obmbdwgdemm
mbgbmnggdsb.?! babamdmongn 3gMommal go6853mmmdadn b3gnomyma badsmmmgdngn Mga«-
0980l soMmbgdmdob gR030@0 dgozbm 0dom, Hm3 gomnggdal Logydzmal Mm3g30L ©m -
&M0bs g LobadsMmmmm bgmabagmgdsdo gobz0moMmEe? bmmm gomEgdymagdoma badsGmmal
9536800 398093 ab3-000 496388 30(3000.2 Bgbododobo 3oMagmagn —§ 313% als3-30 9@ oboem 0dbs
dbmemme 2002 Bemoob, 3ol dgdga o3 domsadn dggoes agMdsbonls 396mboa ,30mEgdymagdoomo
badsMaemal BmEgMBabgdab Jgbobgd™.?®

dg33eomo goMgdmgdgdobado bgmdgzmmmagdol daboseggdsl ,oMgammomgdl® LLs-ob
398-9 Igbea. 1997 Byemb LL 3-0b sbaema Mg 3000 Bowgdabel 398-g bl 5GLgdemmo dobssm-

26, 27

boo hodmyamndgds, 3 9fMdsbmmo badsMomal gogmgbom dmbes.

2. 39(33maman 33693dmgd58a0bsdan bgmdg3Gmgdab dabowsggdal
Lsds@mamgdMagan Mgammamgdab s@Hba

bobgmdg3OMEgdm YHNNgMMMIS ME0gbE0Mgdemoas bs30LMa gomEgdmmgdals JgbEmemg-
3599, 18 (30 39 gdMmadomo YHM0gHNMdS ymzggmmzgol Immbmazbals gbodsdobow o6 Lfmm-
©9s. dobo 30bsbo dgbademms, mgamal 86 3Mgo@mEal J39300L, sbggg, Lbgs gomMgdmgdgdal go-
3m, @Mmgdoom 56 badnsdm, boBommdMmag 56 Jomnsbow Rsndsemmb.?

35mEgdMmgdoo MM Honmdgddn goMmommgdgda bbgowsobbgs Labom gmabrogds. ,a56-
omgdmmo 3omgdnmadolb” (3698003 4393 9006w gds: JgbEHmmgdals Jgmdmgdmmds;®! o0l
390530935, 3omEgdymgdal sMoggMmmagseba dgbBmmgds;® 3Mgo@m@al 8ng® JgbEmmagdals
80mgdal oym3bgds;* Fbatgmes 3omogdnmgdal oMm3q3s 3s0mzgamalbabmb 8gmeg Bbatals be-

21

Bogodzocro b., dg33momo 306gdmgdgdoom bomdmdmdama dgbEmmmgdol gomormmgds s dgad-

mgdmmds (39M3sbmo s Joormmo badsmemol dgmsmgdombadsmmmagdmogo sboemodo), be-

dommmob gn@mbomo, Ne2, 2011, 139.

2 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Norm-
zweck, Rn. 1.

2 Rosler H., Grundfalle zur Stérung der Geschéftsgrundlage, JuS 2004, 1058.

24 “Storung der Geschiftsgrundlage®.

3 Feldhahn P, Die Storung der Geschéftsgrundlage im System des reformierten Schuldrechts, NJW, 2005,

3381; Braunschneider H., das Skript, Schuldrecht AT, 3. Aufl., 2002, 131.
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demm mbgdg 8obo 8mBgbmnagds bogzdomm 33006 asbbm®mzngms, ngo gqgM3sbmmo oMogomma

26

3936096 980bsmzal (36mdoemo agm s agMB8s600b babadsMmmemm 3Mad@ 035803 398mnygbgdmes. ab.
?ggg@oggo@n 3., bobgmdgzemmgdm LadsMmamon, 89-2 gosdndsggdmmo asdmgds, md., 2010,

27

dgo0. dmady 8., ¢sbGmmns en. (Fyw.), bobody o., dgbggeros 4., byzmmosbo x., Lbz-ob 3m3g6@sn,
B. lll, »4., 2001, 400.

8 Brox H., Walker W., Allgemeines Schuldrecht, 32., Aufl., 2007, Rn. 1, 205.

¥ odgo-

330 gdaem gamEadamgdsms (36930bmob s bobggdmsb ©szogdnmgdam ab. gods0dy a., aoc-
g gdam gomEgdygmgdoms bob@gds, 35359Man — mdamabo, 2010, 23-27.
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2 “Verzug”.

3 “Schlechtleistung”.

3 “Verzogerung der Leistung”.
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domromgdmogo boggomg s 068gMgbgda (3mabbdng®gdol gommgdnmgdolb eMm3939);> sbggg
3(0g30b boggrgdaeob (33eomgds (@B339)* dg33momo 3oMg3mgdgdel begndggerdy.”

dg (3300 306 93mgdgdobaodo bgmdgmnmgdal dobowaggds o6 godmaygbgds 3obmbalbdo-
96 35mEdmmgdom MMM HcmMdgddo® s 56 (3 (30mbMog aoMnagd9ddn. Maomasbs(s bbz-ob 398-
9 bl dmmbmzbol dgbodsdabow, dbaggdl dmmal owgdymo Nbos agmb bgmdgzGymads,
396mbabidngfmo gomegdmadomn MHcmngMmmmdgdo s (30em8bMogo gotoggdgdo dabo Imbgbmogg-
d0b b gMmMEsb godmamasbgds.

bbg-0b 398-9 Fgbemon, doMomsEom, aMdgmgsemash LobgmadgzMmmgdm MHMngHomMdgdda®
303m0ygbgds, 535Lmsb, (3bons, dggmomo gomgdmgdgdo Im3mgze06 YHMgMcmMbgddn s
6o63mM0dmds.° gomEgdmmagdomo LadsMmmolb bm®m3gdn, aMdgmazomnsbo gommgdmmadomo m-
®09M0M950LoL bogoMmgdl Imeogn30Mgdsl, gobsowsb gMmdgmaonsbo gomgdymgdomo y&-
»0gMomds 3980300 BomIMIMBL sborm gommgdmmgdgdb.*! sJgsb 3o8m8onbomy, sMedmaMown
93Mb6m3036M g9693mdo, Babsblby®n s g3mbmannmo 3G0bobob gmbdg onb@gMgbgds ndMwg-
35 abgomo 394560D3ab LogoHmgdal Bndsmm, MmIgmoa(z bgmadg3@madol dmwagngsznol Me3emg-
3ol 0dmgge.? Jobgoagem 0dabs, ™3 ,bgmadg3@Mmmgdgdo Mbos dgbEmmogb“s Bbstyg o6 dgand-
935 04mb gbEmmadol ymggmazsto Gab ol Bo@emgdgmoa.

dg33emomo goMgdmgdgdobsdo bgmdgi@mmagdol dobowseggds ,bgmdg3@mmgdals bagom-
©gdnmm 396930L““ 53 Dmnzgm* 394960 B8ow sG0b JoRbgmma® . ;B (30 50b0dbyma by ombo
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1B 500b0dbmb, MM Lobsdwgznmgdn, dg33momn gsgdmgdgdabodn bymdgzMmmgdals
d0bosoggdol Im3bgbmoggdgmo bm@mds dmmosbsow Ladmgomsadm dMbgol bEsdomymmdsls gdbo-
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bo0sb dg(33momo gomgdmgdgdol smdm39bgds Lobgmdgzmnmgdm HMmogHmnmdgddo ,dbsMgos

3 “Verletzung einer Schutzpflicht”.

36 “Storung der Geschiftsgrundlage”.

37 Brox H., Walker W., Allgemeines Schuldrecht, 32., Aufl., 2007, Rn. 3, 206.

8 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 738.

¥ Kropholler J., Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §314 BGB, Rn. 2.

9 Bmoady 8., gobG oo . (Myc.), 50500/3 0., dgbggemos 6., bgz@mosbo x., bLg-ab 3m38g6@ s, 6. I,
»d. 2001 403.

4 KrophollerJ Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §241 BGB, Rn. 5.

2 Mekki M., Pelese M.K., Hardship and Modifikacation (or “revision) of the contract, 2010, 2, <http://papers.
ssrn.com/sol3/papers.cfm?abstract—id=15425 11>

4 “Pacta Sunt Servanda“.

44 73(2?002/%31 %66(%3600 . (M90.), bobody o., dgbggemos M., bgzmosbo x., LL3-0b 3m3gb@sma, 6. I,
o))

$ “Pacta Sunt Servanda“.

% a08mmn8mmos ImbodMqds, MmMBmol dqbodsdabow, b 0bbBn 0 baemda 364 b0l bogo buy-
&m o9 g §$ ™3 UGOSOEQBQ;]@U%’MQSS bbaoQobg’oaboaoF)%)Smb%n % 8%8;%%7(?0 0068 6@&&3 K
oEB gmeo ob. Mekki M., Pelese M.K., Hardship and Modifikacation (or “revmon“) of the contract, 2010, 2

<http://papers.ssrn. com/sol3/papers cfm?abstract—id=1542511>.

dgo0. 30do30d9 8., asrommadaen 30@@36‘3@360070 Lol gds, 303dgMan — mdoemabon, 2010, 213;

Palandt O., Burgerhches Gesetzbuch, 65. Aufl, Miinchen, 2006, §313 BGB, Rn.1.

309530d9 &., 3060)’3@36‘3@ 30m@9dmadsms bob@ads, 3s359Ma0 — mbnqmbn, 2010, 213.

59 dndmbrnasda bamd 60l dqb& 3ol bons dnemmmdob ,3 S oaoﬁ)m om-

Qmoa 636,%3(3 08036%; 36 OQ(? bobogmog%)%mogﬁg)mqéggam,, oMo mogob ?)C(%?hbo%) %?b

3ofMgzgmo dbemo) 360660300306 a0dm3nbafys.
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394960%30b 3g3¢doggds, Gm3gmoa(y bymdg3mnmgdsdyg M3ofmmdme Mool m]dalb Mgmgdsl go-
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ool dofMomown 3Gnbz0d0 — ,bgmadg3Gmmgdgdo bos gbemmmgb“ 9434399 owagds.
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dmody 3., gsb§mmns cn. (Mge.), bobody 0., dgbggcros &., byzatosbo x., bbz-ob 3m3gbGsma, b. I,
»d.,2001, 399.
dm0dg 3., s 3mbLE oG M 0m JMG%ﬁmqm 3 0M5dmmgdsms bgbMogn badoMmzgmmdn, md.,2007,23;

0b. 5bg3g, bagdomggmmb begmbbEndmzom Labsdsmommb doMzgmo 3mmganal assbygzg@omgds
Nel/3/136.

52
9L 3gbgdMnga(zos, Mo@ash sbgm 30fMmdgdda Logomms Ladmdsmadmbadsmmmadagn Mgammo-
6360% agmmggo(ﬁ 3;80053 905 o Sboﬁamo mM0b BmbobEMEMBaL domabbob wo(33s. go. Unberath,
Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Rn.1.

58 6m™3ob bogmdgmom Mol 0@gs, Hm8 bgmdg@mmagds bmgnsma@em ©d g3mbmdoznmow
?oambog\)ggn 0ymb o megggb%obn 06068‘36360. Mekki M., Pelese M.K., Hardship and Modifikacation

or “revision®) of the Contract, 2010, 1, <http://papers.ssrn.com/sol3/papers.cfm?abstract—id=1542511>.
“Pacta Sunt Servanda“.
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oydmgggmn doms® bgmadg3mnmgdol 8obosegqdal dgbadmgdmmdsal o6 godmmosbagl.
»,bL3-0b 398-9 3bemn 03 goMmormgdym dgbEnmgdoms Fodomms(z godmaygbgds, GmImgda(s -

mdmagzgmo domom sGab go8mbBggnmo® s MHmBgmms dobssegqdsz g33mam gotgdmgdoms do-
3o g9M 303 Igbodmagdgmas”.5®

bbg-0b 398-9 dgbemal ImJdggdal bogombo ymggm 3mb3Mg@ e dgdmbzgzsdn bamsbawm
B0bo30mmdgdol gomgamobbobgdom Mbws oanbgl, 30650k b 3-0b 398-9 dmbema dg33eomo
350M9dmgd9d0bodo bgmdgzMmagdol dobowaggdolb gmgdals BoMm3mImdsls gom33gmo Bobado-
6930l 5MLgdmdsl 30330693, (3o Jabowsoggdobomzgal bagnmm yzgms Bobsdnmmdal dm-
(39990 bm@3s 30306 56 gobbodmgmagl.

bgmdg36mmgdal 3meoggngsz0nb bs3nmbob g@omym 3mbgbmnggdsl nmgzemabbabgdl ,q3-
Gm3mmo bobgmdggMnmgdm badsmmmal 3G0b(303930L 7 6:111 3oMogMogo ©s ,mboEMaL bs-
96005dmG0bm bogadmm bgmadg3emmgdoms 36nb(303930L 6.2.1., 6.2.2. s 6.2.3. 3sMagMmaggdoa. ©!

1 000EAMILY bogMomodmmobm bogogmm bgmdgzMygmadsms 3Mabz03gdol 6.2.2. dgbmol
dgbodadobo, ,a5M93mgdgdo dg(33moma asbobomagds, oy Mondg Imgmgbs BMbwsdgb@ Mo
(330l bgmdg3Gnmgdoom @sm dbaMgms 0b@gmgbos damsbbl, Mowasb dgbemmgdal bafmggdo
350DoMEs 96 JgbEHmgdobomgzal Jobomgdo gobo g3 (30Mmas” .t

9330 356Mgdmgdgdmsb bymdgzMnmgdolb dobowsggdalb gmgdol Bomdmdmdabomgol

Logo®ms sMbgdmdogl dgdmgan bogndgmgda:
3.1. g5M0nga9dab byggdggma

35603 980b baggmdgmoal gsbbadbmamMs bgmdgzMmadol obowsoggdol MBmgdolb BoMImdm-
dobomgol sMbgdomns, 30bs0wsb, dg(33momo goMgdmgdgdobawdn bymdgzMmmgdal doboosggdal
bogombo dbmemme 08 aomgdmadsms (33emomgdabsol Ba8madmagds, Gm3madaz bgmadgzMmadol
boggmdggmo gobs. 53sbmabagyg, scmbabndbsgns aba(s, MmMB yzgms aomgdmads s bomdmmoagbs go-

% “Force Majeure”.

T Fgog. vbzemgonsbn B., gomadamgdoma badstmaman (3g-2 asdm393s), md., 1999, 88; ndbsdy w.,

bgedg3Emadol dobosggds dg(33emamn gofMgdmadgdobawdn, guMb. ,Lodsmmama®, Ne 8-9, 2000, 54;

Cyxanoe E.A., I'paxmanckoe mpaso, T. III, M., 2006, 231.

3595309 8., 35O mqdee gomEgdnmgdoms bobEgds, 363dMan — mdaemaba, 2010, 219.

% “The Principles Of European Contract Law 2002".

60 “UNIDROIT Principles of International Commercial Contracts”.

1 L9dbEMemEEnbsmMo s gobydgg@gmn dmgmgbgdol® (“extraordinary and unforeseeable events®)
306m69830, MmEabyz JgbAmads ,a008doMdgdnman sMedMmm3mmsoyma® (“have rendered the
performance excessively expensive®) bogds, 03 3m3900693L, Gm3mgdoi bos gsbbm@zngm-
gL bgm3g36mgdol dobowagqdol momdady dbatgoms dmmsedamszgdgdol MmL, ©g@omyMan

58

35bbadmgmagl, sbggg, g3MmM3mmo 3gHdm s300g800b n@ab@gdal Bog® gobommanl (G. Gandolfi)
bgm3dmgebgmmdam dgdndaggdamo g.6. ,bgmdgzGnmgdgdol gg@mmdnmo 3meogdbob® (“European
code of contracts®) 157-g dbemoa. ab. Mekki M., Pelese M.K., Hardship and Modifikacation (or “revision‘)
of the Contract, 2010, 10, <http://papers.ssrn.com/sol3/papers.cfm?abstract—id=1542511> .

6 UNIDROIT Principles of International Commercial Contracts, Article 6.2.2 - Definition of Hardship (“There
is hardship where the occurrence of events fundamentally alters the equilibrium of the contract either because
the cost of a party’s performance has increased or because the value of the performance a party receives has
diminished...”), <http://www.cisg.law.pace.edu/cisg/principles.htmI#NR93>,
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bgmdg 36 gdob Jobss@bo o6 sGob goMog gdal bogmdggmon,f? 5808 m8 gMM8sbgmabasb ndagbgds
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593065, m35mbohRobm bomdmeagbgda. gofnggdal bagmdgzgmb 30g3mc3690s, sbggg, nbgmo bom-
dmEagbgdo, GmImgdas bgmdgzmadolb gfm dbamgl goshbes, Moz Igmeg dbamgl dgbmdo-
0 3Jmbd 5 oM g5993MmEG LB dns. 3oM0aqdol bogmdgmaw dooRbggs bymadgzMmmgdobsmgal
8603369mm3560 go6M93mgdgdn, HMImadba(z 98YsMgds gofnaqdol ogdol bgds®.%

dodobo@ady, asmngqgdol bLogmdzmoew dnohbggs Hmam (3 mMngg Bbomal gMomdmoagn Bom-
dmEagbgd0, sbgzg FbmmmE ghma Absmal bomdmmagbgda(s. a3, (39m3bMogo dgbgomgdgda
bgmdg3emmgdal bogdzgmo Gma gobogl, s30mgdgmos dgmeg 3bamaglb gb dg3bmdamo 3Jmb-
©qb. Bobosmdwgy dgdmbgggzedo dbmmme gMoma dbomals bomdmeagbs bgmdgimmgdol bogmd-
3@o® 396 0d(303°-

356M0a9800 boggdzgemb gobbodrmg®azh d93mgan gotgdmagdgdo:®

5) Bm3mado(z 3060343 gMmn Bbomal JogH s@al gomgamabbobgdayma, go36mdng@gdamoa —
9o gMo 9egdgbdo;

8 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn., 744; dgoc. sbggg, Unberat, Bamberger, Roth
(Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Vertragsinhalt, Rn.17; Palandt O.,
Biirgerliches Gesetzbuch, 65. Aufl, Miinchen, 2006, §313 BGB, Rn. 10.

o399 dgdmbgggedn, LEmmosw dgbodmgdgmoas bgmdgzMmadol dobssmlbdn nymb gomge-
mabbnbgdymo gofnggdol bogmdzmal gmgdgb@agdo, 9308m3 (3ombobow 0dalb dds, GmI bge-
39360 gd0b dobsstbo o6 dgadmgds aofmnggdal Loggdggmo ogmb, aondstmmgdgmos. 3gda(s,
dgbodmms, mm3 bgmdgz@magdol dobsombo s gomnggdol baggmdggma 3963 30 a0030gbmb go-
30bgonbogsb. ab. Finkenauer, Miinchener Kommentar zum BGB, 6. Aufl. 2012, BGB §313 Stérung der Ge-
schiftsgrundlage, Rn. 9 (...“eine Unterscheidung zwischen “Grundlage und “Inhalt* des Vertrags daher nicht
moglich®); dgo. godsj0dg &., gsGonmgdae gommgdamgdsms bob@gds, 353349Man — mdamabo,
2010, 215.

8 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn., 744 (“Als Geschiftsgrundlage versteht man die nicht
zum eigentlichen Vertragsinhalt erhoben, aber beim Abschluss des Vertrages offensichtlichen gemeinschaftli-
chen Vorstellungen beider Vertragsparteien; in gleicher Weise gehdren hier hienzu die dem Geschéftsgegner
erkennbaren und von ihm nicht beanstandeten Vorstellungen der anderen Vertragspartei vom Vorhandensein,
...vertragswesentlicher Umstéiinde, auf denen der Geschiftswille der Parteien beruht); dgow. obggg: Lett! T,
Weiden, Die Anpassung von Vertrdgen des Privatrechts, Jus 2001, 248; Unberath, Bamberger, Roth (Hrsg.),
Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Begriff, Rn. 4; Finkenauer, Miinchener
Kommentar zum BGB, 6. Aufl. 2012, BGB §313 Stérung der Geschiftsgrundlage, Rn. 22; Palandt O., Biir-
gerliches Gesetzbuch, 65. Aufl, Miinchen 2006, §313BGB Rn. 2; ob. sbg3g, j9M9bg0dy ., 3g63dm bo-
doconmal mbdmaogbo bobGgdyma (3693980, »d., 2009, 334-335.

Riesenhuber K., Démrose R., Der Tatbestand der Geschéftsgrundlagenstérung in §313 BGB - Dogmatik und
Falllosungstechnik, JuS 2006, 210 (“wird die Geschéftsgrundlage durch drei Kriterien bestimmt: Die Ge-
schéftsgrundlage bilden nach géngiger - freilich etwas unscharfer und daher zu konkretisierender - Definition
Umsténde, 1. die mindestens eine Partei vorausgesetzt oder sich vorgestellt hat (“reales Element“) und 2. ohne
die sie den Vertrag nicht oder nicht so abgeschlossen hitte (“hypothetisches Element®) und 3. auf die sich die
andere Partei redlicherweise eingelassen hitte (“normatives Element®); Hiitte F., Helbron M., Schuldrecht AT,
3. Aufl., 2005, 310.
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d9mos godbofgdmmo gsobon, dsbdo ,Aymdsdymezn” Mab 3o (b4 gobgdal (33momgdol mbammmbg-
™o Gobgo) ymggmmgol s6Lgdmab.”?

39635699 LodoMmmamdn gofnggdal bogmdzmal gobbadmzmabsol dbgozgmmdada donmgds
abg-0b 313-g 3oMogMogab’™ 3omzgmoa bobomom gomgzsmabbobgdmmoa go6gdmgdgda, MmImgdo(s

67

0b., 5bg39, AoGodzoemn b., g (3300 ao693mgdgdom bodmdmdaemn dgbEmmgdal aomommgds o

dgndmgdmmds (agM3sbymo s Jomomma badsMomal dgmemgdombadstmmmgdago sbsmado),

LodoGnmob g@mbamoa,Ne2, 2011, 145; 3053009 3., gorormmgdaem 3omEgdmgdsms bob@gds, 3s3-

dtan — mdamabo, 2010, 216; ob. obggg, Hiitte F., Helbron M., Schuldrecht AT, 3. Aufl., 2005, Rn. 806 ft.

% Riesenhuber K., Démrose R., Der Tatbestand der Geschiftsgrundlagenstérung in §313 BGB - Dogmatik und

Falllosungstechnik, JuS, 2006, 210.

BoBodzoemn b., dgi3momo go6gdmgdadoo bomdmdmdomo dgbEmmgdol goMornmgds s dgud-

m9dmmds (396M356mmn s JoMormema bodsGmnmob dgmemgdombsdstmmgdoga sbomobn), ,Lodsm-

omab ga@bsma®, Ne2, 2011, 146.

Lettl T, Weiden, Die Anpassung von Vertridgen des Privatrechts, Jus, 2001, 248; Riesenhuber K., Domrose

R., Der Tatbestand der Geschéftsgrundlagenstérung in §313 BGB - Dogmatik und Fallldsungstechnik, JusS,

2006, 210 (“um das Bild deutlicher zu machen, das Fundament des Vertrags konnen nicht beliebige Umsténde

bilden, sondern nur solche, mit denen der Vertrag steht und fallt: ,,Hatte ich das gewusst, hétte ich nicht (so)

abgeschlossen!®).

3oL d0g3mm3gbgds, dogsmama, 3mmo@n39®n, 93mbmdnznmo, bmosmymo 3oMmdgdo, mdals, dv-

6536030 5 g3MEmannfn 3o@oLEMMEgdalb dgdmbggzgdo o Lbgs Fbsmgms dogH gommgamab-

Bobgdgmo (33emomagdgda. ob. Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 744.

2 Riesenhuber K., Domrose R., Der Tatbestand der Geschiftsgrundlagenstérung in §313 BGB - Dogmatik und
Falllosungstechnik, JuS 2006, 210 (“Nicht zur Ges chéftsgrundlage gehoren daher Umsténde, in denen sich
Risiken verwirklichen, die dem Vertragsrisiko einer Partei zuzuordnen sind, wie etwa bei der Vereinbarung
eines Festpreises, in der regelméBig eine (stillschweigende) Risikotibernahme liegt®).

 BGB §313 Storung der Geschéftsgrundlage.

(1) Haben sich Umstinde, die zur Grundlage des Vertrags geworden sind, nach Vertragsschluss schwerwieg-

end verdndert und hétten die Parteien den Vertrag nicht oder mit anderem Inhalt geschlossen, wenn sie diese

Verdnderung vorausgesehen hétten, so kann Anpassung des Vertrags verlangt werden, soweit einem Teil unter

Beriicksichtigung aller Umsténde des Einzelfalls, insbesondere der vertraglichen oder gesetzlichen Risikover-

teilung, das Festhalten am unverénderten Vertrag nicht zugemutet werden kann.

(2) Einer Verdnderung der Umsténde steht es gleich, wenn wesentliche Vorstellungen, die zur Grundlage des

Vertrags geworden sind, sich als falsch herausstellen.

(3) Ist eine Anpassung des Vertrags nicht moglich oder einem Teil nicht zumutbar, so kann der benachteiligte

Teil vom Vertrag zuriicktreten. An die Stelle des Riicktrittsrechts tritt fiir Dauerschuldverhéltnisse das Recht

zur Kiindigung.
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35603 930b mdogd@neo bogndzgmoas ©s 30l 3g-2 bsbomdo domomgdymo ,a50Mgdmgdgda” — dbo-
90 Bo8ma 6980 — go60gqdol biydogd@ o bagmdzgma.™

35603 930b Laggdgmolb gobbodmgMmal Mdogd@n®m s LdogdG NG 3M0dgModgdl nmgs-
m0bB06gdL LL3-0b 398-9 dmbema(s,”® HMImol 3oMggmn Bsbamo ,a5693mgd93dg", bmmm 83-2 bo-
bomo ,6oM3moanbgddg” dogmnmgdl.

35650bb3539396 496M08980b ,00007¢ s 5@ oM’ baggmdggmb®, o3 (30 Boo oymasl 3mb 36 -
&m0 bLog8ob goobygg@obocmgal 36038369mmds oMo 543b.”

3.1.1. 33603980b mdaqdGFa bygxdgzgma

063 LL3-0b 398-g gbmn s 363 abg-0b 313-79 3oMogMaggn go60a 930l bagndgmgdl badsm-
086030 Mmz35mbabdEmabom o6 doxbogh.” 53 bmn@Igdal Jabssmbol 8obgozom, mMagg 3g8mbzgas
bgmdg36mmgdal Jobowoggdol baggmdggmb BoMIMIMEL, od 3o Laabyyboms bsgombo, Medwg-
bo@ godsmmmgdmmos bgmdgzMmgdolb dobswaggdal dgbadmgdmmdol dnboggds dbstobamgal,
bbg-0b 398-5 8bemals FgmEg Bobaemal baggdggmDyg. Mo(s §398mo 0469ds gobbamema.

356003 930b mdogd@neo bagmdggmo gbgds as0gdmgdgdl, MmImagdoy dbomggdds byemdys-
e gdob ogdabsb gonmgamalbbabgl, sbgzg 40693mgdgdL, Gm8mada(z 8om o6 0(3m@b7b s dab

" Finkenauer, Miinchener Kommentar zum BGB, 6. Aufl. 2012, BGB §313 Stoérung der Geschiftsgrundlage,

Rn. 12; Riesenhuber K., Démrose R., Der Tatbestand der Geschéftsgrundlagenstérung in §313 BGB - Dog-

matik und Falllosungstechnik, JuS 2006., 208 (“Die erste Frage ist, was liberhaupt Geschéftsgrundlage sein

kann. Dafiir kommen nach Absatz 1 Umstédnde und nach Absatz 2 Vorstellungen in Betracht... so genannten
objektiven Geschéftsgrundlage, die in Umstidnden besteht, und der subjektiven Geschiftsgrundlage, die sich
aus den Vorstellungen der Parteien ergibt*).

LLg-0b 398-g Bgbmo: 1. o ob gocgdmgdgda, HB@Imgdo(s bymdg3Pnmgdol o©gdol bagmdggmo

aobs, bgmdgy@mmgdal ogdal 3gdmga ©d30Mo@ dgozgoms s dbaMggdo o6 ©ogdobgb 53

bgmdg3emgdol 96 omgdebgb Lbgs dobsstbom, gb (33mamgdgdo MM gogmgamabbabgdabso,

35306 dgadmgds 8mmbmgae 0dbgl bgmadgz@mmgdol 8obsseggds dgzgmoamo gocgdmgdgdabsewda.

Bobssm3oga dg8mbgggedo, (3omggnm gotgdmgdsms asmgzamabbabgdaoom, bgmdg @mmagdal bs-

9L o6 dgadmgds Imgobmgmb g 3zmagmo bgmdgg@mgdal 83o(360@ (339 2. gofgdmgdoms

9330l mbsdMmgds, Bmze Bomdmeagbgdo, Hmdmgdas bgmdg3Emmgdolb bogmdggmo gobs,

G3LBmA0 s@ImMAbs. 3.8bsMggd0 g Mbos dgg(390mb, HmI bgmdgz@mmgds dombowaamb 3g(33-

mo 45693mgdgdb. 030 Jgdmagdgmons bgmdgzGmmgdal dabswag gds dg3gmomon gofgdmgdgdo-

Lo@dn, 56 dgmeg Bbomg 3oL o6 gmobbdgds, 35dnb 0d dbsmgl, Hmdmal nb@gMabgdoz saM@ge,

dggdmos oo omggeb bgmdg3@mmgdady.

76 “GroBle Geschiftsgrundlage”.

77 “Kleine Geschiftsgrundlage”.

T 8ogomomor, »35M0g700b o baggdzgmb” 80ggge3bgds bymdgi@amgdel bogndsmor @org-
dyemo dmmmenbo 0dobs, B3 046gds bGsdornFo g3mbmangyMa s 3mmo@ognca asmgdm, sbgsg
dmgmgbgdo, HmMImgdoz godmbzgnmos mdab, bamdstn 8mddgwgdgdal, dqbgdcngn 3o@ob@mMm-
3960b, bagomy@m Mgxm®dob dgogasm. yzgms bbgs ebstfRgbo dmmmmabo s (33momgds ,a-
0g8980b 358 oMo Logmdggmb® g3mc3bals. ob. Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-
Kommentar BGB, 27. Aufl., 2011, §313 BGB, Begriff, Rn.6; aob. sbggq: Finkenauer, Miinchener Kommentar
zum BGB, 6. Aufl. 2012, BGB §313 Storung der Geschiftsgrundlage, Rn. 17; Palandt O., Biirgerliches Ge-
setzbuch, 65. Aufl, Miinchen 2006, §313 BGB Rn. 5.

7 Riesenhuber K., Domrose R., Der Tatbestand der Geschiftsgrundlagenstérung in §313 BGB - Dogmatik und
Falllosungstechnik, JuS 2006, 209.
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@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

3qbobgd BomBmmaqbs o6 3Jmbnsm.#

bbg-0b 398-9 8mbemals 3oMzgma Bobomo FmasDMgdl s@Mbgdom (33mamgdsl Mmdogd@u® bo-
39dgmyddo, bgmdg 3mmgdal o@gdal d93amad (33momgdsls, nbggg Mmamez abg-ob 313-g 3o-
MogMogab 30M3z9mo boboro.®!

356039300 mdogd&e bLogdzgmb dog 3936509, dsgomomaw, bobgmdgMnmgdm g33039-

™gb@mHmBob 3935 @s JoDbob (33moemgds .t
9330835mabBmmds 56 60dbogl dgbEmmgdoms momgdmmgdom OQUB@)@@mbob.% bgmdg -

Amgdm mEmngmonmdsdn 533035mabBcmmds 3530b 0Mm3935, Hm 30 Babobbom sGogsbggmgds-
0, s@bgdomsm dg(33mamo YHM0gMmmdolb dgogasm dgbMmadabs s badsbybm dgbEnmgdsl
dm@0b 0@bYdMAL nbgmn dgnbodedmds, Mm3 bgmadg3@Mmmadol 30Hmdgdalb dg(33ms aodsMmommgdy-

05.3430B60b (33m0mgds (Bmg939) 0bgma dg8mbggzss, Mmmgbsz Jgbmmads xg® 3owgs dgbad-
m9dgm0s, 3ogMad 3Mgo@mmL dgbEmmgdol Jodsto nb@gMmgbo smam o43L, Mewasbss bgmdg -

A9mgdob bogndgzmoe ogdamo gMmoghomds OGSQOBO.%

3.1.2. 33603930b bLydogdEyca boggndzgma

abg-ob 313-g Il 3oMogmogn anmobbdmdlb bydogd@ Mo gomgdmgdgdals babyob sGambgdm-
3oL, dmasm dg(30m35L BmE0gs(30590, dgdmbzgzgdl, MHmmgbs bty dgemdnm 1d3qdL aom-
33970 35693mg3930b 5Abgdmdob.% gocnagdal bydogd@ma bogmdzgma dbstgms ghommdmoago
Bocdmoaqbgdns.t’

bbg-0b 398-g Fgbmol Igmmg bobama obgo dgdmbzgzolb 3masdGgdL, Mmogba gomnggdol

¢« 88

boggmdggmo , 00300639 56 MLgdMAL*.HB asmnaqgdol Laggdgmolb meg0s63g sGoMmbgdmds g.6.
»89(330m0 g5Mg3mgds” Fbmmma bydogd@nen aomgdmgdss s 3> Mdogd@nco 506380@360.89

09330 39M3bgema badsMmamo, badsMmmgdmngn dggaol mgambsbdmabom, gotnggdals bogymd-

% agdgg, (“Bei der objektiven Geschiftsgrundlage geht es um Umsténde, die die Parteien voraussetzen, auch
wenn sie sich das nicht bewusst machen, sie dariiber also keine aktuellen Vorstellungen haben®).
0d30-
8 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Be-
griff, Rn. 6.
dmody 8., 936m3ma 3gedm badsMomal Gg393(300 badoMmazgmmdan, »d., 2005, 295.
8 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 754.
85 bgmdq g6 dob 30bobo asMnaqdol Lowad 05, 08 d93mb3935d0, o LoEagdemmdol Jobobo
JEQ033M Yy 3°M0g7 BVO3IQ 93000, 0 3Jo
dbstggdol dog 33080mE, sGsMMBMMZbow sM0b goSbo%ng‘gQ)o. ob. Joussen J., Schuldrecht (1)
Allgememer Teil, 2008 Rn. 755.
ﬁn@aﬁgn@n 6., 8363@”@” 35693mgdgdooc BomdmImdama dgbEmmgdol godormmgds s dgud-
mgdemds ( 36 bymn o JoMoryymo badsmmals nggoﬁgbnm%oaoﬁ)mqwgbg 030 og mnbo) ,,,bogoﬁ)—
omab -5'36&)@0 Ne2, 2011, 146.
8 Riesenhuber K., Domrose R., Der Tatbestand der Geschiftsgrundlagenstérung in §313 BGB - Dogmatik und
Falllésungstechnik, JuS 2006, 209 (“Bei der subjektiven Geschiftsgrundlage handelt es sich hingegen um
gemeinsame Vorstellungen der Parteien®).

?gggqnoagnqnn 3., Lobgmdg 3O mmgdm LodsGmaman, 3g-2 a0odMdog9dmoa godm(zgds, md., 2010,

83

86

88

8 Riesenhuber K., Domrose R., Der Tatbestand der Geschiftsgrundlagenstérung in §313 BGB - Dogmatik und
Falllosungstechnik, JuS 2006, 209 (“Falle des anfanglichen Fehlens der Geschéftsgrundlage gehéren damit
immer zu Absatz 2, nur die subjektive Geschiftsgrundlage kann mit anderen Worten anfénglich Fehlen. Das
ist schliissig, wenn man Umsténde streng objektiv versteht. Einen anfénglich fehlenden bzw. “verdnderten®
Umstand kann man nicht objektiv voraussetzen, sondern sich nur subjektiv vorstellen).
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3330 ©0xgMgbomgdal o6 sbogblb.” 396dme, m3b0d3bgmms gotngqdal Logmdggmoa d93-
amddo dgo(33emgds (gbg-0b §313 1) o mogoabzg o6 0smbgdgdl (abg-ob §313 1), bgmdgmmg-

1

30l dabowogqds dgz3moam g56g3mgdgdmeb mMogzg dg8mbggzedas dgbadmgdgma.’" sbsmmmany®
dggal 0mgomabbobgdl Ll g-0b 398-g 3bemals 3oMggmo s dgmeg bobawmo(s, Mm3gemoas doboos-
39%50b NgBmgdsb bomIMImdL Mmam(3 aofMgdmgdgdal (33emamgdobab, sbggg dbsGgms ,oMabBmma

boM3ma 96q60L“ dg3mbgzgzada.

3.2. 35693m98780b (33mamgds bgm3g36mmgdab swgdalb dgdamd

dg(33e0mo 3oM53mgdgdobaedo bymdgzMmgdol dobswseggdol Humadol Bo@3mdmdaboom-
30b goM0gaqd0l bLogdzmom oEgdymo gomgdmgdgdo bgmdgiGmmmgdol ogdolb dg3wmga Mboos
dgo(339mmb. (3bowons, yzgms gomgdmgds bgmdg3mmmgdal bogydgzmom o6 gobobomgds, dogsed
MmEgbsg gamgdmgds aomnaqgdolb bogydggmons, sgomagdgmos, dbmemme docmn dgdmamdo (33emo-
™35 0469 gocngzomobbobgdmmn.?

1 160EOMILY LoagMmsdm@mabm Lagsdfm bgmdgzEmmgdoms 30M0b(3039d0b 6.2.2. ,,0% dmbemal
dgbodadobo, aomgdmagdgdo dg(33moma asbabomgds o) dmgmgbs dmbms o6 (3bmdamo gobos
oddMamgdmmo 8bsmabamzgal bgmdg 3G mmgdol @agdolb dgdmga”.” (gb oMol gfm-gHomn s oMo
9050 MHM0 30Mmds).

bgmdg30mmgdal ogdolb dgdmamd Bamdmdmdom (33m0mgdsl 0mzgemobbobgdl g3em3«-
o bobgmdg3emmgdm badsmomal 36063035800 6:111 JgmEg 8mbemals 0 30bg@0(3.”

bogoGmggmmb Ladmgomadm 3mmgdbolb 398-g 3bmmol 3oMggm bsbodaz Ibmemme bgem-
3936 gdob ©ogdol 3g8mga dg33momo go6g38magdgda ngmmobbdgds.” dgbsdmgdgmos, Hm3
35Mgdmgdals dg(33ms bymdg3nmgdal ogdol Im3gb@nsb snbymb ws (33emomgds dabo wo-
©930b 398093 a5dmoz39cmmb,”* Bmsgetns, MmB (33momgdgdo ¢36mdo nygmb 3bsmgmsmgal bgem-
3936mmgdob emgdadeg.” oy bgmdgzmmmgdol domsdo dgbgmol dm3gbBobomgol w339 o6-
Lydmdes ob gogdmgdgda, MmBmgda(z 30boEsggdal MEmgdsl Bomdm3mdgb 85dnb dbomals 36g-
&9bbos Bamdamgmdol dg(33emob aodm dobawagqdol Immbmgbol Mmomdsdy obadnmgdgman

0 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Be-
griff, Rn. 6.

0J39-

%2 Riesenhuber K., Domrose R., Der Tatbestand der Geschéftsgrundlagenstérung in §313 BGB - Dogmatik und
Falll6sungstechnik, JuS 2006, 210.

% UNIDROIT Principles of International Commercial Contracts, Article 6.2.2 - Definition of Hardship (“the
events occur or become known to the disadvantaged party after the conclusion of the contract®), <http://www.
cisg.law.pace.edu/cisg/principles.htmI#NR93>.

% The Principles Of European Contract Law 2002, Article 6:111(Ex Art. 2.117) (“the change of circumstanc-

es occurred after the time of conclusion of the contract®), <http://www.jus.uio.no/lm/eu.contract.principles.

parts.1.t0.3.2002/6.111 . htmI>.

30dog0dg 8., astomgdmm 3omEgdmmadoms bob@gds, 353dmMman — mdamabo, 2010, 224; ob.

abgzg, badommggmmb @Dgbogbo LobsdsMmmmmb Ladmgsmsdm Logdgms doma@ob 2012 Benalb 11

0360bob Nesl-630-593-2012 g56Rnbgds.

% %(5002/%3'1; 32652@3600 . (Fg0.), 60bodg 0., dgbggmos 4., bgmnsbo x., bbz-ob 3m396@ oo, b. I,

”o., y .

30953009 8., 33C0mgdae 3omEgdnmagdsms bob@gds, 333mMan — mdaroba, 2010, 224,
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@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

06935.% 3g(33mm0mo go693mgdal 3308030056 358MINbsMg, Bma Jgdmbggzsdn gomgdmgdsms
393300 begds 0560006, 356 33990 pMmal gobgmoal 398wga.”

0dM0g50, LL3-0b 398-9 dmbemal Jgbodadobaw, dobowaggdal YEmgds dgbedmgdgmos Bom-
3dmnd3ol, o gamgdmgds bgmdgzMnmgdol emgdal dgdwga dgnzgmgds. 385Lmsb, (3om3gme
d9dmbgzg390d0 gom3zomabbabgdmmo 1bws ngbgl 3mbiGg@&mmo gomgdmgdal b3gs08035(3.

3.3. 3969dMgds: ,,53 3365 (33mamgds

bogdomomggmmmb badmgomadm 3mwgdbob 398-g Inbmoab 3ofMzgmmo Bobamob dgbadadoba, ao-
93mgdgda bgmdgz@mmgdol ogdal d93waa ,0d oMo vbos dgnzgommb. abg-ob 313-g 3o-

100

MogMog0l 30M39mo Bobomon ao6g8mgdgdol ,oMmbgdomow”,'? ,0s853d08gdmow“!?! dg(33madg 80-
@oomgdb.'%?

356Mg3mgdgdn, dgbadmagdgmos, 6350L30gM ML 0(33mgdmegl, 35863 domo ymggmagsta
(33m0mads 3bg39mmmdeda o6 doomgds. g5Mgdmgds sMbgdoma dg33momo MHmI Rsomzommb,
(330 gdoom asdmbggmmo dgogan gbabEmagdmao 8dndg Mbrs 0ymb.'® Dmasmom dgadmgds
00 g3oL, M3 (330mgds 3530b oMol 3dady, sMbgdomo (53356s), Mm@aLaz bLogombo 0dals momds-
by, O™ bgm3g30mmgdals 80b0dnd gMmo bty (33tmomgdal (3mEbol dg8mbggzedn bgmdg3&ra-
gdsb o6 e 56 bbgs Jobssmbom ogdos — bagdgm smet bogds.'*

356g3mgdal dg(33mms 03gbs© YbEs sSMMMMgdrglb dgbHymagdsl, MmA ,bgmdgzGHmmgdoo
356badM3MMm 30MMdgdooc BgbHmadaol Immbmgbs gbnbssm8wgagdmmgl badmdsmadm d&ab-
30bom30b sdsbobnomgdgm LadsMmmEmnabmdabs s 3gmombnbmabogmgdol 3G0b(30393L%.'% Jqb-
mgdob gomornmgdolb momdabg 03 dbsmob bmdogd@ Mo dgbgommagds, Hmdmabmgobs dgbeg-
mgds goMmommes IbgE39mmdadn o6 donmagds. dgbBmgdalb asmmymmadol badm8o mdogd@nEo
356M98mgdgd0 bs nymb. %

oM (3 Lagdomggmm s 503 gbg o6 gobbodmgmogh ,0d30M" (33momgdol (369000, ol Moy
96 d9dmbggzedo ,oMmbgdom” (33momagds gsbobomgds bbgs dg8mbggzeda, dgbadmagdgmoas, o6

% bogetoggmmb mbgbsgbo babsdsmmmmb bsdmgomsgm Lagdgms 3oms@al 2012 Bemal 11 0360b0b
Neols-630-593-2012 a06R0bgds.

dogomoma@, m3ab metymagnmo g3mbmdogno dgmgagdo o6 LEMmEyds Lomdsto dmJdgogdal
Qitﬁ{g@gbobm% gﬁ?onoQ 05 35 b 3domE gobamdmdaown babnsma og3b. ab. bajommggmmb xbgbsg-

Lo LobodsEmemb badmdsmsgm bogdgmes 3ama@olb 2010 Beal 6 ngmobal Ne sb-7-6-2010 go6hobgds.
100 kg dgemodzocero B., (8osma8bgmo s My.) 3L, 2010, §313.
0L “Schwerwiegend verdndert” BGB §313 (1).
122 BGH, Urteil vom 04-10-1988 - VI ZR 46/88 (Celle), NJW, 1989, 289 (“Erforderlich ist vielmehr eine schwer-
wiegende (wesentliche) Anderung*); sbggg, BGH, Urteil vom 9. 3. 2010 - VI ZR 52/09 (OLG Stuttgart),
NIJW, 2010, 1874.
Riesenhuber K., Domrose R., Der Tatbestand der Geschiftsgrundlagenstérung in §313 BGB - Dogmatik und
Falllosungstechnik, JuS 2006, 211 (“Die Anderung der Umstande muss schlieBlich schwerwiegend sein®).
19 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB,
Schwerwiegende Anderung, Rn. 25 (“Allgemein ldsst sich sagen, dass eine Storung (nur dann) schwerwie-
gend ist, wenn nicht ernstlich zweifelhaft ist, dass zumindest eine der Parteien bei Kenntnis der Anderung den
Vertrag nicht oder nur mit einem anderen Inhalt abgeschlossen hatte®).
Logdommggmmb mbgbsgbo Labadsmemmb Ladmgsmsagm bogddgms doma@ob 2010 Bemal 6 agemabob
Neob-7-6-2010 go6Rnbgds.
bogdommggmmb abgbsgbo bobsdommmb bsdmomsgm, Lsdgbomdgm s gozm@Mgdal baddgme 3o-
@0l 2008 Bemob 25 bmgddmal Nesb-466-707-08 g56Rnbgds.
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0ymb ,0mbgdomo”. Gmbgmal gg@sool bodmdomadm 3mgdbolb 451-g dgbmol dgbsdsdabac,
»356g3mgdgdal dg(33ms 3nohbggs s@bgdomae, Mmogbsg nbobo 03gbsw dgazgoms, HmI domo
(330magds 3boMggdL ambagfmmman MHmI asbgbodmgmem, bgmdg3mmmgds bagMomme o6 @snwg-
3o, 96 @s0gdmes 8603369mmgbsm asbbbgeggdnmo 3oHmdgdom .Y

560l 0 908 35093mgdgda sMbgdoma, 3 3oMa dg(33tmoemn ymgge 3mb3Mg@mem dgdmbag-
3530 bod30b Bo@mdMngzo gocgdmgdgdnsb godmdpnbamg ybms oanbogl, dogMed Lobodsm-
oM 3M5g8030b 56smabal Lagydgzgmbg dgbodmgdgmos go6obsbrzMmmb ,0d 300 (33emamgdal”
bdmasgbo (369ds. 3gHdm, a0 gdmgds ,335Mo" dg(33moma Hm3 Rsnmgsmmb, ,dg33emomads
350Mg3m 939335 NYbos g53mnbzomb gomogdnmgdol dgbGmmgdol v 300nMabo ©sddndgds s byem-
d936099mgdab dgbEmmgdal go@ommgds 30dmbzgmmo mbos nymb LEmMgw ,03 3oMaw® dg(33mom
35698mgdoms 3o8m, 564 56AbgdMdgL 8nbgdmdMago 3033060,

9L 080, 09 EEabEYds FndgdMIMogz0 3933060 dgbEnmgdol gommnmgdobs s gofMgdm-
930l (330 gdsb ImEaly, n;gmgds, Hm3 (33mmomgds 08 3oMss",'"? bmmm, v a0 g8mgdals (33emo-
mgds dboMgms MM HNZImEYdNmgdoms domablbl omm3zg3L, dgbMnmgds Mz0ENMabao ©s3-
dndgdnmos. 535bmabogyg, 496g3mgdals (33 gded ¢bws gsdmabzomb dgbMmmgdal gommyymads,
Bobosmdmgg dgdmbzgzado (33mamgds Moz o6 Mbws 3Mbgdomo nymb doboseggdol Immbmgbal
DRmgdsL 96 BoMIMIMBL. 99056 aodm3nboMmg, 0339mgds bgmdg3Emmgdal dabowseggdol 30093
9600 (30 gdgemo, JogMsd bm@mdnm gomazamabbobgdgmon gmgdgb@o — d0dgbmdmngn 3o3d060
= dg(33om 306 53mgdsbs s dgbEnmgdal gommyymgdsl dmeab.

3.4. 339 (33emgmo bgm3g36mgdab d5656R969dalb donmgdemmds

0100 M0 MG NModn 05333000 ImbsdMgdol Mabobda, aomgdmgdgdol ym-

390 360d369mmgabo (33momgds gondsmommadgmos bgmdgydmagdol dobosoggdol ggmgdal

353mygbgdals Logyydggmo 6on3b.“0 dg(33moo gofgdmgdgdals bomdmdmdol d9dwga dgu(33emyg-
o bgmdg3Emgdol o330 bymdggMmgdob gMomn dbsmobomgal (Bbamggdobsmgals) Bommgdgemo

M6 agmb.""" sbo@sbns o 86 g (33emgemo bgm3g 3 mmgdab 96smBmbads, 06 gMgbos s bo-
390909 Mm0gMmdgxnsmmgdal 335300 dobd@odom gobobabmgmgds, 39Gdma, dgbEmmmgdsbs o
badsbmbm JgbEmmgdsl FmFob LogHdbmdo obdssbbo b s@MLgdmdoal.'"?

07 Tpaxnanckuii kogexc PO, ot 30.11.1994, N 51-®3, I'naBa 29, Crates 451 (,,...[I3MeHeHue 00CTOATENHCTB

NPU3HACTCSI CYIIECTBEHHBIM, KOIJ[a OHH U3MEHUIINCH HACTOJIBKO, YTO, €CIIU Obl CTOPOHBI MOIJIH 3TO Pa3yMHO
NPEeIBHICTb, JJOTOBOP BOOOIIE HE ObUT ObI HMH 3aKJIFOUCH WITH ObUT OBl 3aKIIFOYCH HA 3HAYUTEIBHO OTINYAK0-
muxest yenosusix”“), < http://www.consultant.ru/popular/gkrfl/5-61.html>; Cyxanos E.A. (Peo.), I'paxnan-
ckoe mpaso, T. III, M., 2006, 230; Toncmozo FO.K. , Cepeeesa A.Il., I'paxxnaHckoe npaso, yacTb 1, CaHKT-
ITerepOypr, 1996, 456;

LogoGmnggmmb ¢Dg6sqbo Lobadommmmb Lodmdsmosdm bogdgms oma@al 2010 Beob 6 0gemabol
Noob-7-6-2010 a06Bnbgds; LadoMmazgmmb abgbsgbo Labsdsmemmb badmdsmsdm bogdgms 3omes-
&ob 2011 Bemab 31 mg@madmab Nesb 1153-1173-2011 go6habgds.

d900. Fobozs b., Immbmzgbadol s 3mmbmszbol bagmdzmadol 3mbgn@gbzns 3g@dm LodsGmamdo,
»d., 2010, 78.

10 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, BGB §313, Unzu-
mutbarkeit, Rn. 33.

1 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 749.
2 Lettl T., Weiden, Die Anpassung von Vertrdgen des Privatrechts, Jus 2001, 250.

108

109

88



@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

dobomgdos o) oMo 933 gmo 3ommdgdom bymdgzMnmgdolb dgbomhybgds ymggm 3mb-
309&mm 398mbgqzedn,'? (3omm3gmmo bgmdg3Emmagdal b3gox0z0b asmzemabbabgdom wbos
©o30brgb.

3.5. 39693dmgds;s (33momgdab (ImymmEbymmds) Babsbbasm
35035mabbabgdal dgydmgdmmds

(330mgdd M13(3 56 b®s ,0d 3oMd" 0gmb s MmMam™ domnsbs(y 56 b sGMYYmMgdogl gom-
©9099magdolb gL gdsl, doboseggdol MRmgdslb o6 BoHIMIMIL, oy Fbomgl dobo gomgamal-
babgds bgmdg 3 mmagdol ©ogdol H™L dggdmm. 8d0@m3 MmogEsdnMmzgmam Nbos oanbogl
3batggdo (330gdsL BabobBo 3563368 bgb o o6s.' a6 g8mgdal g (330l ambogmmmao
30035mabbobgds bgmdg 36rmmgdol ogdolb @MmL dgbadmagdgmoa o6 1bws nymb, 869y dg(33emomo
356 93mgdgd0 o6 Mbos gommgb sbsMamgdmmo 8bsmob 3mb@mmmal bggmmdn“.""® Jobowagg-
30l gmgds onbedmmgdgmo 0d69ds, o930 (33e0mgdgdal gomzomabbabgds'' bgmdg@mmy-
d0b o@gdob Mmb 3gbodmgdgmoa aym. '’

dogom00mnbmgals ,3m3356053 030bMs FomEadnmgds gMhomn brmal 3obdsgmmdada Jomsdal
bogoxmdoom ImBomaggdol momdadyg. Bemall dgmMg bobgzamdo sbemm s@dmbsogmgmda bogomdal
360bobob godm, bogomdob dgbyngal batmggda 100%-00 gonbomms. 3m33s60s (300emmds Jobm-
©930b gobo 3gg339mms (8mncbmgms gobab gobMool 308mgdabogsh), Bogmad Bommds@gdmon™."®
396356000 Dg659L3s BgEgMOm @IS LobodsMommma babgmdgzMmadm Robob dg33mol dmmb-
™300 o6 55 3dogmBames. 35005643980 gds LEdYYMES ndnm, MM sbenm smdmbagmgmdn dndwo-
bomgmds bamdsmo 3mddgmgdgdo s 93 gmbdy 303bmogdgmb LAY dgbsdmgdmmds 3mbos
30bgdab g8amdn DS asbgbodmzms, Babn dgbademm 3o@gds ambagHmmaw gzsmonms.'”

9bg 030 o) g36g3mgdob (33m0mgdol gomzamabbabgds bymdgzMmgdolb egdal EO™L
o@bgdgmo 3omaMgdol dgx30Lgd0@sb godmadnbamyg dgbadmagdgmoas, ol o6 doohbggs dgzgemoacn
30Mgdmgdom. §gMdnbo ,a090m35mabbabgdgmo® gbgds 03 dgdmbggzel, Gmdmoal ambogMymawm
30035mobbobgds(s bgmdgg@mmagdol dbatggdl bgmdg@mmagdol doemsdn dgbgmol @MmL o6 dg-
9dmmm, dobo oamads 3o (33mob bobgmdg3Emmgdm Bmbsbbm@mmMdsL s gfMm-gfm dbomgl ao-
ogoMdgdmm B30Mmb 530bMg8L."%0 53sbmsobagy, yggmes gomozamabbobgdgmo (33emomads 398-9

113

dogomoma, 3gcdabym badsMmemda smbogmdol bymdgEmmgdsda dgmebbdgdymon goabobs-

0l dgzgmom a5693mgd93mab dobawaggdal bsjambo 35306 Joomgds dbgoggmmdada, oy baym-

Bo(3bm3zMgdm bamxgdo 150%-0m gondMmgds. ob. Lettl T, Weiden, Die Anpassung von Vertrdgen des

Privatrechts, Jus 2001, 250.

4 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 748.

1 bogeGoggmmb Dgbogbo LabodsGommmlb badmgsmsgm Lagdgms 3oms@ol 2010 Bemal 6 ngmabob
Neob-7-6-2010 go6Rnbgde.

116 “Imprevision®.

"7 Lettl T, Weiden, Die Anpassung von Vertrigen des Privatrechts, Jus 2001, 248; Cyxanos E.A. (Pen.),
I'paxxnanckoe npaso, T. 111, M., 2006, 230.

18 Lettl T., Weiden, Die Anpassung von Vertragen des Privatrechts, Jus 2001, 248.

% 0439, (“sie habe im Juni die Faktoren fiir die spitere Preisentwicklung gekannt un als Olkaufmann mit krie-
gerischen Entwicklungen im Nahen Osten rechnen miissen®).

120 Mekki M., Pelese M.K., Hardship and Modifikacation (or “revision®) of the contract, 2010, 1, <http://papers.

ssrn.com/sol3/papers.cfm?abstract—id=1542511>.
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dgbmob Jobbgdobomgal dbgozgmmdada o6 doomgds. 360d36gmmgabos Ibmmme 3dadg (s@bgdo-
00, 59306M9) (33m0mgds. '

53 b®35do baydatos 035Dy, dggdmm vy ofs AbaMgl (33emomgdal gomzamobbabgds @s oo
035Dy, Mm@ nmzgamabbobgdos o) 365 ngo 83 (33momadsl. gb M3 sbg o6 aymb, Ibagl
ymggmongob 3ggdmads 988 303mb, HmB (33tmomgds o6 gomozamabbabgdos. gomgdmagdal dg33emo
0bgoo dmEmEbgmo Ybos nymb, MHmd dabo 3bg3z9mmdada Jommgdmmds 3oemEgdnmgdolb d93-
amdn dgbeymagdol bogombol googmabsal, Bobssmdogamdsdn dmeommgl 3gmamboboobngmg-
30b 3606(303056.'% b gombob 5833560 gosbygg@s oMM gdemons, Mams ymggmazsmn (33emnmgds
bgmdg3mmgdal goebnbgzolb bogmdzgmo o6 gobogl.

bodmgomagm 3meagdLob 398-9 dybemn Abaggdl 83066 gdm 3obbes 3MmEgdama babwobgwe-
mgdal go8mBgbsl, 30mamgdal gmbogmmn as6d3Mg80b ,30mEgdmmgdab®. 860d36gmmmzs6as
365699335 Mog30637 39Ma0@ SBMb-IBEMbME bgmdg 3G madol mommgnmo 3ommds, o603 9f-
@3 3boM93 oM Nbs IMabgFmmb bgmo nbgm bgmdggEmmgdsl, Mmzs Gm3gmodg domgsbo dgbsb-
Gnmgdmom bogdam gommgdnmadal 3obOmmmdb™. ' Mawash (33emnmgdal Babsbbat gsmgzamal-
60bgd0b gbadmgdmmdol dgdmbzgzsda dabowsggdol yggmgds Jombymogds, 30bs6396mboemoay,
530l momdsady bl g-0b 398-5 3qbemdo go390@gL bamsbsm Bomnmygds, Moms dbscgd 53al dgbobgd
bobadaMomm gssby39@nmgdnwsb o6 dgn@ymb s Jo@gMnsmyma badsMmmaoal bm@mds dbomgqdl
bymdg 3O mmgdol omgdol g&o3bg39 »o(36md5dmgL" dmbammubgm dgmgagdl, Mm3 gowsbysn-
&mb o9 HmamEo 30Mmdgdom omb bymdg3enmgds.

dodobo@adg, LLg-ob 398-g 3bemals go8mygbgdals 3obmbagfmgds woagbomo god@mdmoaga
350Mg3mgd9d0L 83 bm@mBal s30mgdgm B0obs3nmmdgdmab d0dstmmgdom 1brs 393mb3wgb.

ll. 3g(33mamo 33693M939300056 BoMIMIMdamma Imabmzbalb mymqgdgda
1. bgem3g3699mgdab dabosggdab dmmbmgbab ye3emgds

09) dabowoggdobasmagal sqyzomgdgmo Bobsdommdgda babgdgs, giamomo gocgdmgdg-
d0bodo bymdgzMmgdalb 3obosggds oMol dbamol dogh 3oMoBgbow gobbobmmzogmgdgmo
dmabmgbs.'* 58 Immbmzbol 3nMmse@gbom gobbm®(309mgds a0dm30bamgmdl b 3-ob 398-g 34xb-
mob 39bs3g Bobomowsb, HmMImal dgbodsdabew, ,dboMmggdo KxgM Mbos dgq(390mb, HmMI bgmdg 3-
Amgds Jogbaagmb dgzgmom gofMgdmgdgdl®, sbammann® dmbgbmoagdsl omgamabbobgdl
abg-0b 313-g 3oMogMaggol 3gbady baBoemags.

2L Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB,

Schwerwiegende Anderung, Rn. 25.

LogoGmnggmmb 1bgbsgbo babadsmommb badmjomsdm, badgbsmdgm s ao3mEMmgdab Laddgms 3o-

@0l 2008 Bemol 25 bmgddmal Neolb-466-707-08 aobhabgds.

dmndy 8., bogmbb@n@mom 3MbEHMma s maMmgdamgdasms BgbHogo badsGmggmmda, d., 2007,

23.

124 Hiitte F., Helbron M., Schuldrecht AT, 3. Aufl., 2005, Rn. 809 (“In erster Linie ist also der Vertragsinhalt an die
verdnderten Verhiltnisse anzupassen®); ob. sbggg, Finkenauer, Miinchener Kommentar zum BGB, 6. Aufl.
2012, BGB §313 Storung der Geschéftsgrundlage, Rn. 1; Palandt O., Biirgerliches Gesetzbuch, 65. Aufl,
Miinchen 2006, §313 BGB Rn. 40; As65305 b., 3mobmzbgdol s 3mmbmgbals baggdgmgdal 3mb 36 96-
309 3g®dm bsdstmsemda, md., 2010, 79.
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1.1. 33330 356093mMqd93cn5b bgmdg3699mgdab dabosggdabl 3500

bbg-0b 398-5 dygbmo o6 aobodrgMmogh 3ool, MmMImalb gobdsgmmdsdars dgbadmagdgmoas
dmmbmgbom 0dbgb 3g(33mamo go6g38mgdgdabsowdn bgmdgmmmgdal Bobosoggds. badsmmggmmmb
bgbogbo Labsdsmnmmlb asbdsmEgdom, ,domamgdamo bm@3al sGbowsb 0339090, ™I sbg-
@0 3mobmgbs bgmdg3mmgdol dgmeg dbatolb dndomm Nbs gobbmM(z0gmegl onym3zbgdmog,
393300 35698mgd0b oamIabmsebagg”.'* dg33momo gomgdmgdab bL3g(30930 30056 308mBoo-
botg, dgbodmgdgmos, aomgdmagdsms dg33ems bgdmal MbEsmsb, sbgo dgdmbggzseda @obed-
39009, 3mmbmgbs 306 93mgdal (33emomgdol BoM3mMImdnlb 3mdgb@nwsb dmag0sbgdomas Bomdm-
0dgob.'%

dg(33em0mo 306 gdmgdqdobada bgmdg3mmmgdals 3obowsggdal dmmbmgboo dmbamhgmal
3096 3m3sbybabomgol bgmdg 3G mmgdal 30000b EILEYMds3g byon oo sMg Jodstmgs bo-
LodsGmmma 56 doohbos dg(33eomo aogdmgdol BoMdmdmbdowsb ©abedzgd 3gMommadn gobbmm-
(309gdme Immbmgbs. dmbamhgmy 30 dogmomgdes, MHmd smbodbymo dmmbmgbol Mamgds
dbomgl bgmdgzmmmagdol dgbMymadsdog 6930b3ngM ©OHML aoshbos, Mowasbs bLg-ob 398-9
dqbmo 93300 3o693mgdgdabawda bgmdg 3Emmgdol doboseggdol dmmbmgbsbmsb d0dstmg-
doo 5039 3mb 3B 3005dg 56 Bommnmgdl.?” mbomBgmals 3mba(30s, Mm@l mEGEmmoma-
3006 35dm30boMg, sdbmmyGMo© mman Moo,

0d, bas(g badsMomgdMago HB@ogHNMal Bomdmdmds, dg33mes 56 3gbygzg@o goM33gmm
350095 M 300gd9mn, JobmbIwgdgmoa 56 3mMb3M @& go@al gobbodbmagmogl, 86 ambagmme
3505b9'% Jonm0mgdlL. 5808 m8 qbaodsmamms, bbs-0b 398-9 8nbmom 8bsmg 08 300Dy edm30a-
o gobegl, Mmdmab dgbobgdsz bm@s sGoxgmb nmbygds. Lobsdsmommm 3G n ol sbomabo
boymxb, Mm3 83 3nbedn sbgo goady domamgds s@bgdomns, 30bsnwsb, oy dbatgd dg(33emo-
0 35693m753980L B5(3mIMInsb @OMMma© 56 Imombmgs bgmdg3tmmgdal Jobowaggds, bl 3-
0b 398-9 39bmoom doboggdnma magmgds babsdsGmmmb dogH ,hadmgMmdggs”.

0d9@ob g30dmInbomyg, 30bs6dgbmbamo o >30mgdgmos, HmI LLg-ob 398-9 dgbemo am-
bogEmm 390bg Fommomgdogl, Msms @sdsMamgdmm batgl Mgsmyma dgbadmgdemmds dogsgb
bgmdg3enmgds dgz3mom g456gdmgdgdlb domboagmb.

1.2. bgem3g369mgdab g505Labg3zs IbsMmgq8al dagm 39m0mbabrabag@mgdal
360b(3030b boggydgzgmdy

Jdg(33em0mo ao6Mq3mgdgdal Bomdmdmdabal 360d36g9mmmgabos, MHmI dbatggdds sbsMmBmmb
m35653985 80bomaggdol momdady.?? Bbsmgms dmmodats 3gdol nmgamobBnbgdl gzMm3mo
bobgmdg3EMmgdm LadsMmmmab 3M0b(303980L 6:111 Bmbemn, 396dme, ,dboMg gomEgdeymoas dg-

125

Logdommggmmb mbgbsgbo Labadsmemmb Ladmgsmsgm bogddgms doma@ob 2010 Bemal 6 agemabob
Neob-7-6-2010 go6Rnbgde.

126 Bdmady 8., o6 mE0s . (Mgw.), 60bodg 0., dgbagmns 4., byz@mnsbo x., Lbz-ob 38968 sca, 6. I,
»d., 2001, 402.

bogdommggmmb qbgbogbo Lobadsmmmmb badmdsmagm, badgbomdgm o gogm@Mgdal Lsgdgos
3omo@nb 2008 Bl 25 6mgddcnl Nesl-466-707-08 gobhnbgds.

dogomoma 0b. blg-0b 269-g 3mbmol 3g-2 6sBagmn, 335-g 3qbemals, 3oMggemoa 6sBaemn, 399-g d4qb-
mab 39-3 6oboma, 405-9 3qbmob 3g-5 bobagmo ©s +.9.

129 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 752.

127

128
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SbEmmb bs30LM0 gomEgdnmgds 35dnbsg 3o, g gb goMmmmeEs, dgbEAmgdol maMmgdamgds
350boMEs 96 gbemagdobamgal obamgdo gobo dgdz0Mms. Md(30 o) 3oMgdmgdgdol dg33mab

353m dgbEmgds BgdgG o goMmmEs, 35306 3b6Mgqdds Ybes Imamadams 3mb bymdgzmmyg-

“« 130

30l dgbozgmgme.. .
dbsmgos Immodams 3gds ©bes 9i3dbgdbmmgl 3gmamboboobngMgdals 3M0b303L.

domomos, 3gmombobonbogmgds domosbo 3gMdm LadoMommolb RbwsdgbGymn 3Mnb-
(30300, o353 3ol bL3-0b 398-g dgbmal BoMamgddo gobbsznmMgdamo 360d369mmds gbaggds,
00356 gb 06LENGME0 3gmombaboobngMmgdolb 3Gnb3030b Loggmdzgmdg aobzomomms. 3!

bbg-0b 398-g dgbmol goMamgddo dggmom aofMgd3mgdgdmab bymdgzMmgdol dobowos-
39%00L 0omdadg dboMmgms ImmadamMsggds bos egdysmmlb 3gomambnbonbngfMgdol 36063030,
3baMdmgdym dbatgl 3gmambobrabngfsew ¢bos Ly gMmogl bgmdgzMmagdol 3oMmdgdals go-
b0bg30L '3 bLagnmgds.'® 39m0mboboabogMgdal mobmgbsl o6 gosBbas sdbmmnEm@a w3n-
5@ gbmds babgmdgzmmadm megobyymgdolb dadsmo, dogMad 3gmomboboobogMgdol bognd-
39 g 8boMggdL, ymzggm 3mb 3@ e d93mbggzedn, Jgbadmagdgmoas omo gogdgem'* 8m393¢xmo
MRmgdab o33597.'* 3gmombobonbogfgdal gomamgddao mMngg bstg 3ommgdmmos gonmgs-
obbobmb dgz3momo gomamgds bgmdgzdmgdolb 306mdgdmasb dndsmmgdoo s sdnm bgmo dg-
@Bymb gomEgdnmagdal Bgbemmadsb. '

3900mboboobogmgdals 3M0b3030L dofMomawo Bbd(300 badsMmmonsbo dgoganl oamds
5 53939 @MML 83 3oMoE NLadsMmmemm dgganb Mo300056 S(30mgdss, Mobs(s 3oM@adoM 1 3ogdnm-

130 The Principles Of European Contract Law 2002, Article 6:111(Ex Art. 2.117), ("“ (1) A party is bound to fulfil
its obligations even if performance has become more onerous, whether because the cost of performance has
increased or because the value of the performance it receives has diminished. (2) If, however, performance of
the contract becomes excessively onerous because of a change of circumstances, the parties are bound to enter
into negotiations with a view to adapting the contract...”),
<http://www.jus.uio.no/lm/eu.contract.principles.parts.1.t0.3.2002/6.111.htmlI>.

B Erman, Westermann (Hrsg.), Handkommentar,12, Aufl. 2008, §313, Rn. 47; ob. sbggg, ombgemosbo o.,
3990mbobnbogMgdal 36063030 Labgmdg@mmgdm LadsMmamdn (dgoamgdombsedstmmgdmon-
30 309m33m939), »doommmo bLodsGmmal dodmbomas™ — bL3gnomyGn gsdmgds 2007, 26;
Braunschneider H., das Skript, Schuldrecht AT, 3. Aufl., 2002,131.

B2 Mekki M., Pelese M K., Hardship and Modifikacation (or “revision“) of the contract, 2010, 2 (,,538 06b&0n-
B@0b oML 93900 a008mb(393L GgMBnba bymdgzEmmgdals ,dmmagozo(300%, 3006 &9M80ba ,a0-
obobyxge"), <http://papers.ssrn.com/sol3/papers.cfm?abstract—id=1542511>.

B3 dmody 8., gobGumns . (Hgw.), 6obodg 0., dabggemos 4., byzmosbo x., bL3-ob 3m3gb@ oo, b. I,

., 2001, 406.

LogoGmnggmmb Dgbsgbo bLobsdsGmmmb aoobyzg@amgdom dbscinb Immbmabs bgmdg 3G mmgdol

300006 @abEMMadsdeg byma Emom sy bgmdgzMmmadol dggmom gsgdmgdqgdmsb dob-

003980l MomdoDy oF s 3doymuoms, Moasb LabsdsMommmd donRbos, GMd ©oa3z0565d0m

a06(3bo@gds o6 gdysMgdmes 3gmomboboabng@gdal 3606(303L, 3530b Mimss dg(z3emaemn gog-

3dmgdgdn oMbgdmdes 5bndb MMy Mo30gb60dg bboo sMg. ob. Lodofom mb 9Dg6s9L0
bol?oSoﬁmem% boagr%) oQQodm g% Eoﬁagﬁag)o 60%?*»@6%60[) bodag%mo 30@0@0[) 208%%@&) 2536m%8—

360l Ne ob-466-707 - 08 506806360

3ods30dg 3., 3000mboboobngfgds bogsMmggmmb badmdsmsdm 3megdbob dobgogom — s8bGMs]-

(309 09 3mg8g0 badoFmama, Jodommo badstmmal dodmboemgs, 10/2007-1, 18, 22.

Logdommggmmb mbgbsgbo Lobadsmemmb Ladmgsmsagm bogddgms doma@olb 2010 Bemal 6 agemabob

Neob-7-6-2010 go6Rnbgds.
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@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

©9ds badmgamadm 36mbgab LGedorm@mmds.™ Lbz-ab 398-9 dgbmo bgmdgHmmgdol sbaem 3o-
Md95056 d931930L 4D0m, LbEMmMgm ©0sbabEm&mm dgoganl msegnwsb s(30mgdsl gdbsbrmagds.
306000006 LL3-0b 398-9 Imbmom dobogdgdmmo MPmgdalb Ggomadgds 3gomnmbobonbngmg-
30l 3606(3030L @5 (330L036 5GNL 833380094 ma, Fabowsegqgdal yggmes BobsdomMmdal sbgdmdal
dgdombggzada(, bgmdg3mmmgdal goabobyggol dgbobgd dmmbmgbs ¢bos g3ystgdmmgl 3gmoam-
LobobogMgdol 300b(303L. dobo Yanmgdgmymaznm dobowsggdab YBmagdsl bogydggmoa godmygs-
mgds, 393300 oM gdmgds HmamM (3 56 1bEs Mo gdogl gomogdnmgdol dgbemmgdab.

2. 3999(33magmo bym3g36mgdab 3333030 ©(330b" gomEgdnmgdabsgsb
3360330bgmgds g3Mgdmgdoms G3QOQ36nb 306md933n

LL3-0b 398-9 Fnbemal 3noMzqmo bobamals JgmErg Bobswawgdalb Laggndzgmbdyg, o 56 ndbgds

' JbardgsPacry-
30l bomgl o6 dgndmgds Imgmbmgmlb dgm33mgmo bgm3dg3emmadol 8353000 ©o(335%. bm@Iab

dmmbmgbomo bgmdgzemmagdol dobswaagds dgzmomo gomgdmgdadobsoda,

506036 mn boboo dbmM3560s, 3065006 SELMEME Mo goagdamns Ml gmabbdmdl byem-
d93609mgdab ,3 353000 (335" gomEgdmmgdal dgbEnmgdal (36905 dmzgdnmos LLg-ob 361-9
dgbdn, Hmmab dgmeg bobomob dgbedsdaba, ,35m@gdamgds 9bos dgbemmuogl KxgMm3boc,
3990b0brobngMae, smgdnm eMmbs s sanmsb®. gommgdamagdol bbgsggstn dgbmvymgdals
Lobgl Logommggmmb Ladmgomadm 3mmgdbo o6 a(36mdb.

bbg-0b 398-g 3mbemals Jggans, dg(z3emamo gocgdmgdgdol bomdm3mdal godm bgmdg&a-
90l dobooggds 93 go6gdmgdgdabowdn ob bgmdg3mgdooab gobgmes. 8308 m3 ommagbgmas

b 60db6ogL ,bgmdg3Mmadol 3353090 (335", bgmdgiMnmgdom bs30bMo 3ommgdamgdabs-
356 3060530LRmMadsL? bsBommdMog 3obmogabygmgdsb? bm@dol dobsstbo o odmggs 0ol

3bomnbol Ladyamgdsl, oy s Labob dgmogomals Jobaggds LyFs 396mMbB3gdgmb bymdg3&iv-
m9dab dbaMobamgab. sbgo BobsbgMmb abz-0b 313-9 3oMogMmogn o6 0mzgomobbabgdl.

dobo g0633939 563 Labadommmmb gosbyszg@nmgdgdal s6smabal baggmdggmbgs dgbad-
gdgmo.

MmEbOHMZb7d0L 003056 5(30m 530l dobbom, 30bobdgbmbamns, Lo ygs ,3 303" sdmmyg-
0 0469 bn@3als 93 6oBoemnsb.

137

bogdommggmmb mbgbsgbo Labadsmemmb Ladmgsmsagm bogddgms doma@ob 2010 Bemal 6 agemabob
Neob-7-6-2010 gob6Rnbgde.

Bogodzoena b., dg33emoma g35693mgdgdao bocmdmdmdarma dgbemmadal gomommygds s dggdmg-
denmds (396M8sbgmo s Jofoyymoa badsmmoal dgesmgdombedstmmgdfingo sbamada), ,Lodsm-
ool ga@bsma®, Ne2, 2011, 160.

Labadsmem Jogmomgdl, HmI ,bgmdg3Emmagdol bsmgl o6 dgadmygds dmgmbmgmlb dgo33myg-
o bgmdg3Emmagdol 3303000 (339, FogMod s (39Mm 3omabyzg@nmgdsdan o6 gs63sMmE o3l o1
&b ammobbdmdl smbadbyeo. dogsmomaw ab: LogoMomggmmb gbgbsgbo Lobodsmomml s©dab-
ab@Moogm ©s bbgs 3o@gammoal bogdgms omo@al 6 8sabol 2009 Bemol Nedlb-1360-1318 (3-08)
356Rnbgds; Lagommggmmb bgbogba Lobsdsmmmmb badmdomadm, bLadgbsmdgm s gozm@Mgdal
Logddgos 3oma@al 2008 Bemal 25 bmgddmals Neob-466-707-08 356B0bgds; badommggmmb @dgbogbo
Lobadsmmemb Ladmgomogm bagdgms 3oeme@ob Ne sb-630-593-2012; Ne ob-7-6-2010 go6Rabgdgdo.
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bodsmorcnols gymbscro Ne2, 2013

3. 33mE9dnmqdab IgbAnmgdab dgdmgdmmdabs s dg(33mmoma
33693m93930b 9MHcnngMndndsMmangds

dggdergdgmos, dgbegergdob dggdergdrmmds 3s0a03900m odogh dgEgmae 3omgdmydgo-
056."0 3gbEHmemgdals Jgmdmgdemmdobs s dgzzmamo gomg3mgdgdal MMHm0gHcdndsmogdal s-
bowggbow d0bobdgbmboemns, gl 3-0b 275-g 3nbemdg oyMbmdom dbggmmds, 306500056, JoMorye
bodaMmamdn o6 sMbgdmdL dgbEmmgdal dgymdmgdemmdol 8m86gLbmnggdgmo gMmosbo bnmads.

JoGom ogMoeogm mo@gfe@Madn go3Mzgmgdamo dmbodMgds 0dal dgbobgd, GmA
39630699 Ladommamdn 56 Ml godmgggmomon dgz3mom aomgdmagdasms 0bb@odGo s 0gon
3qbermmgdab Jgndmgdemmdab 0bbE @ MEsb gMmow asbobamgds™! o6 mbws 0dbgl asbosmyg-
0, 30600006, 396035699 bLadsMmamda gb mMo nbbB oG MG gHM86gmb o6 dma(303L. Igbera-
90l dgndmgdmmdals 3mb3mg@mo babggdo gomzamabbabgdamos abz-ob 275-9 3sMogmoxdoa,
boeom dg33momo aoMgdmgdgdo — 313-g 3oMogmoxgdo. 83s5bmsbagy, domn gHm3sbgmabogsb ao-
80365 8603369mm35609,"? Mowasbs(z, 313-g deMogmagom gomgzamabbobgdmma LodsMmomgd-
030 dggan (bgmdgimnmgdal aboseggds, bgmdgzMmmgdosb gaobgms ob bgmdg@mmgdal
dmdmo) dbmenme 35306 oagds, HmEabaz dmgzamyg abg-ob 275-5 3oMogMoxdy domomgdoo o6
»o30bn@mEgds JgbEHnmadal 3omEgdnmgdabsgsh.'? bgmdgzenmgdol Jobowsggdolb bszombo
5o ©o0bdab, o9y gbz-0b 275-5 oMogmogal 3oMggmo Boboogdolb dgbsdsdnbow, Imgamal o6
930bE 935 gomEgdmmgdob JgbEmmads. '

396M356mo Mm@ Mmabs gobabbzeggdl dgbemmmadal 3God@ozmm dgudmgdmmdalb'® g3m-
bm3ognco dgndemgdmmdobogsb.' abz-ob 313-g 3oMog@oga dma3o3L JgbEmmadol gobls mom-

939 goMmnmgdol, BmEgbss 3Gadd 0 nma dgndmgdmmdab dg8mbggzs godmoamasbgds. '
275-g 3oMsa3Mox330 30035mabbabgdmmos 3ommgdamgdal dgbeymadolb gomomgdal nd-
30000 dgdmbggzs — doMomomn gomEgdnmgdobegsb gobmogabngmads gommgdamgdol dgbeg-
mgd0b dgmdmagdemmdals 3g8mbggzedn.
dg(33m0eo 3069dmgdgdobs s dgbnmgdol dgndmgdbmmdol Homngmmdndsmmgdolb aw-
3965 360d369mm3z5605 oM gbEmmgdol ymggmazsto dgndmademmdal @MmL, Maasbss sdbm-

140 Bdmady 8., o6 m@os . (Mgw.), 60bodg 0., dbggmns 4., byz@mnsbo x., Lbz-ob 38968 sca, 6. Il
»d., 2001, 404.

4 ab. oggg, 400.

2 Musielak H. ,Grundkurs BGB, 10., Aufl, 2007 , Rn. 368.

' 306500056 3g(33m0mn go6gdmgdgdol 83m3Bgbcnggdgmn 6m@ds gbeymagdal dgndmgdemmdal ben-
3obmdb BndsFmngdoom LdbowanEo babosmabss, Mogocmmdam dmeamb mbrs 3g8mB3wgl. ab. Joussen
J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 740; Kropholler J., Jacoby F., Hinden M., Studienkommentar,
12, Aufl., Miinchen, 2010, §313 Rn. 1; Palandt O., Biirgerliches Gesetzbuch, 65. Aufl, Miinchen 2006, §313
BGB, Rn. 15.

44 Musielak H., Grundkurs BGB, 10.,Aufl, 2007, Rn. 368.

' Jgberymgdol dgdemgdmmdal Lobggddg ob. Brox H., Allgemeines Sculdrecht, 27. Aufl., Miinchen, 2000,

Rn. 2311f. ; Kropholler J., Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §275 BGB,

Rn. 4. ff; Braunschneider H., das Skript, Schuldrecht AT, 3. Aufl., 2002, 126.

Bogodzoema b., 3g33momo aocgdmgdgdom bomdmdmdama dgbEmmgdal gomornmgds s dgud-

mgdmmds (39630690 s JoGmma badsFmmal dgoemgdombadstmmemgdmaga sbamada), ,Lodsm-

ool ga@bsma, Ne2, 2011, 154.

7 0dgg, 195.

148 Kropholler J., Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen , 2010, §275 BGB, Rn. 1.
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@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

& M©o dgdmgdmmdol dgdmbzggedo (abg-ob § 275 1) dgbenmgds domosbse godmmoasbymos,
56537900 3bmemme dgbeemgdal god@mdmaga (3Ged@0znmo) dgundmgdmmdal dgdmbzgzsedo (abg-ab
§27511).

396356990 Mm@ Mnbsdn dgbemagdal 3o @0 gmmo dgndmgdmmds 4obbbgsgogds dgbey-
mgdal g3mbm3n 3m&o dgmdmgdemmdobogsb, Gm3gmbes sbgbmog gdLb absg-ob 313-g 3oMmegMago o
o6 275-9 89-2' 3omogogn. '

275-9 89-2 3o6ogmaggal dmJdgmqdolb bggg@mmb 3ng3mc3690s 3om@gdnmgdals IgbEmemgdals
a0 gdolb 360d3bgmm3s60 dgdsagbemmdgdo, gb nbgomo 3gdmbggz9d0s, M3l aamdal
Babobbomn goMonwn 3gomomambog 3Mgo@mmL o6 dggdmm, Hmaba(z gomEgdymadoom gobbo-
bt (309mgdgmo 3mddggds &9q6039960 mzambasbdMabom, mgmmogmeaw dgbsdmgdgmaos, od(3e
Bmgdo (36mzgMgdabgnmo dggobgdom sGegmbogMumos (dog: 3ommgdamgdom gs6LsbrzMymo
39dw0b 5dm@obs drmzalb gL 3gMwsb).""! 530bash gobLbzsggdnm, dgbsdmgdgmoas, Gm3 313-g 3o-
om0l 30639 B6obomb ©s99398gdsMmb g.6. 53mbmB8a 3 Jgmdmgdmmds.'s? 93mbmdo 3-
0 dgdmgdmmdob dgdmbgggs 35dnb oMol bobgdy, Hm@gLbss 3omEgdnmgdom gobbobmE(30gmg-
dgmo 3mddggds dmgamoabasmgzgol g3mbmdngynma mgombsbmaboo donmgdgmoas (“dgbadmgdemm-
30l Dgomds@gdygma” oMoy, ,dgbadmgdmmdscms brmgaol gomado®mdgds®).®?

93006m30 360 dgndmgdmmdes, Mmwabs bymadgydmmgdalb dgbdyymagds Gommegds abg-
@0 356753m7gdg0b dggasm, Mmammazss gomal 0bgms30s, 3MmoYd305bg Bobgdob dMs s
0.3."% 30650006 sbgo dg8mbgg398dn gom@gdmmadol dgbGmmagds k9 3093 gbadmagdgmos,
Logddg gbgds 56 dgbymgdal dgmdmgdmmdsly, 5Msdgw, 3g(33emaemo gogdmgdgdals godm dgbee-
g0l godbgmgdsl, Mobocs bLbg-ob 398-g dnbmal 3oMzqmo bobamao sGgammamgdl.

30doboadg, gbg-0b 275-9 39-2 s 3g-3 oMogMoggdom asbbobmgmmmo sMsbsdwgamo dg-
@dmgdmmds bos go0doxbmb gsmngqgdol bogmdgmoal (33emomgdolb dgdmbzgzgdobasb. 9.6, ggm-
6m803mM0 Jgndmgdemmdob'®® asmgamabbobgds dbmmmam abz-0b 313-g 3omogogol gomamgdda

156

dgodmade.

9 dgdgeodzoemo B., (Bmomgdbgmo s Mgw.), abg, 2010, §275 (2) 8mgzomgb dgmdmoas oo ogdgob gom-

qdmgdal IgbEmmgdady, ndwmgbsm, Modwmgbsmay 3gbMmagds dmaombmgl dgnbedsdm bomgqdl,

Gmdmgdag 3omEgdnmadom-badsmmmgdfogo MEmagmmmdals Jabss@mbabes ©s ggomamboboobog-

960b 3606(3030L gomegmabbabgdoom dgbEmmgdobawdo 3Mgo@mEalb 06@9Mgbol 360d369mm3-

bow dgbodsdms.

BoBodzoemn b., 3g(33mnmn ao6q3mgdgdom bomdmdmdamao dgbEmadol gofmommgds s dgdemg-

demmds (396M336mmn s JoMmorma bodsGmnmalb dgmemgdombadstmmmgdmago sbomaba), ,Lodem-

ool ga@bsma®, Ne2, 2011, 154.

15t Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 740, Kropholler J., Jacoby F., Hinden M., Studien-

kommentar, 12, Aufl., Miinchen , 2010, §313, Rn. 3.

3900. (3390896980 3-» J7EG0 3., 39050 gdama badsMmomd(3mobgmdol dgbogoma 3g@dm Ladsto-

mab bgggemdo, mdo ll, »d., 2001, 211.

155 Kropholler J., Jacoby F,, Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §313 BGB, Rn. 3.

B4 dmody 8., gobBmmns . ((90.), 60bodg 0., d9bggemos @., by@mosbo x., LL3-ob 3m3gbGemoa, b. I,

od., 2001, 379.

9:6. 93mb6m30gmHo dgydmgdemmdall d53mbggzedn, g.0. BmEgbsg dmzamal dogH 3omademagdal

dgbEmmagds sMa3Mm3mM(30ma© oo obabafmggdl, domobbdggsl Imaombmgl, s, Lob-

9m3930madm HMm0gMomdosb 3odmdmnbaty, s dgadmgds dmgsmabsmgal sbsGsbo aymb,

358m0ygbgds dg33moman gocgdmgdgdabemdn bgmdgz@mgdal 8oboseggdol s 56 gbHyymagdals

dg9dmgdemmdal 3m3bgbmnggdgmo bem@ds (§275-0b 3g-2 bsBaemals 1-mo Bobswawgds). ob. Musielak

H., Grundkurs BGB, 10., Aufl, 2007, Rn. 368.

156 Kropholler J., Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §313 BGB, Rn. 3; ob.
sbygg, Musielak H., Grundkurs BGB, 10., Aufl, 2007, Rn. 368.
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LL3-0b dmgddgo Mgwog0s, gbg-bogsb asbbbgoggdom, gMmo 3mbiMg@ Mmoo Igbmom o6
3bgbM0g 9dL Jgbemmadol dgmdmgdmmdol Lo omblb. dgbMmmadol dgmdmgdemmdal (3o 3o
dgdombggzgdo sbabymons gofMnggdal, dMomgmmmdol, dgzgmoma aocgdmgdgdobs ©s ogdmyg-
390 domol 8m8BqLMnggdgm bm®mB89380." dgbGmmagdals dgmdmadmmdal Ll z-ob 398-9 dqbmdn
»obobgs® ammabbdmdl s dgbEmmgdals dgMdmgdemmdal ymggmage® babgl, sMedge dbmmme
dgbEmgdals §3mbmBo 3 dgydmgdmmdsl. dgbeyymgdals ,,93mbm3ogn&n dgmdmgdemmds® s@mbg-
domo goMmgdmgdasms dg(33m0b Gmmazobne. ™ gbEummadal g3mbm8ogm@o dgmdmgdmmds 563
39635699 Ladommamdo BoMIMIMAL dgbEnmgdal dgdmgdmmdol bodsMomgdfMag dgwgagol
5 0b dg(33momo aomgdmgdgdabowdn bgmdg 3G mmgdab dobswaagdolb bogmdzgmos.

abg-0b 275-9 3sMog@ogal dgmmg babomon o6 36 (39mgds 03 3g8mbgg3ody, MmEaby(y o
boM R 9dmb s 3o3d06Mgdmm dmgamal babgmdg3Gmgdm gommgdamgdsl dgqbsdadgds 3G gwn-
&m0l JgbEmmagdal 068 gMgbob bodg@Hommo dEws. '™

dgbEmmgdal gommgdolb d93mbggzedn, Imgsemyg 30MHe306 396 gobso(3bomgdl Mol dgb-
e gdodg o 30Modgbae Lbg-ob 398-9 8mbmal godmyqbgdol dgbadmadmmds Mbws gosdmb-
Bogl.'s0

30doboadg, gbg-ab 275-g Il smog@ogn 0d 3gdmbggzedn godmaygbgds, o babgdgs dgbme-
mgdobomgol sm30madgmo bamggdobs o 3Ggo@mmab 0689MgLgdal 833565 @abdsmsblo. !
358653 030 dgbEmmgdal boMggdolb dE@NL 3BM3mA30nma@ 3Mgodm@al 0bdgmgbo 0b-
0905 gL mmgdabowdn, 35dnb go8maygbgds dg33moma 3o gdmgdgdobawda bgmdg3Emmgdal
3obooggdal 3m3Bgbnggdgmo beneds. '*2

odmemb, dgbodmgdgmos 0cgzol, HmI MmEgbss 39MBsbmm Lodsmmamadn BomImadmds
dg(33emomo 306Mgdmgdgdobado bgmdg3@mmgdol 3obosggdal bszombo, bos d58mBIwgl dbs-
g dgbEmgdal dgndmgdmmdals be@3sdyg (abg-0b §275 1) docmomgdoo bmd o6 mogobngmmgds
dgbEmmgdol 3omEgdnmgdabogsb. g o6 smbgdmaL dgbEmnmgdal gommgdnmgdabogsb gomago-

LayBmgdob baggmdggmo, dgbHmadolb goGmommgdolb dgdmbgzgzedn mogzosdnmMgzgmom bgmdg&iv-

BT ®modg 8., dobGmns cn. (Hg.), 6obodg 0., dabggemos 4., byzmosbo x., bL3-ob 3m3gb@ oo, b. I,
»d., 2001, 376.
8 0dsg, 379.

159

Bogodzocro b., 3g(33momo 3o6gdmgdgdoc boscdmdmdama dgbmmmgdal goMormmgds s dgmdmg-
demmds (396M356mmn s JoMmorgma badsGmnmol dgmemgdombadstmmmgdaga sbomaba), ,Lodsm-
omab gu@mbsmoa, Ne2, 2011, 157; 3og: ,896063g 335690cmmdsls odnfes gojbofmadama goboo.
Loddomb gobbmE(zngmgdabal semdmAbrs, MmA badafgzgmo gobbsgnmMgdym bafxgdmab ©s3s-
3306 9dmm 83913539850 bagnmgds, Mabaz 963 gfmn 3bsmg o6 gemms. 8Jgosb gsdmdmnbaty,
3960630bamzgal batigo 83390Msm go0baMos @s dgmsebbdgdmma gobo s@sobs3dsmabo smdmAboa.
sbgo 3g8mbgggedn 8965687 LA gdal dgmdmgdemmdol bmm3sdg Bomnmgdoom o6 magobyyggem-
00965 dgbEMmgdals 3omEgdnmgdabogsb. Mamasbsy 3MgEoGm&ab ogm dg&n batixgdolb gomgdom
bgmdg36madol ,a0006MRg6s" dgbadmadgmos. 3535bosdy, gobbmM(30gmmgds bgmdg 3G mmgdol
dnbo@aggds dg33mor Babmsb, b bgmdgzMnmgdawsb gobgms. ab. Medicus D., Biirgerliches Recht,
21., Aufl., 2007, Rn. 158.

3ods30dy 8., 330 gdaem 3omEgdnmadsms bob@gds, 3s3dmHan — mdarabo, 2010, 105, 109.
Bogodzoema b., dg33emoma 35693mgdgdao bomdmdmdama dgbemmadal gomommygds s dggdmg-
denmds (396M3sbgmn s JoGommo badsGmmal Jgmsmgdombsdstmmgdtngn sbamaba), ,LodsGo-
mab g@boma®, Ne2, 2011, 157; Hiitte F./Helbron M., Schuldrecht AT, 3. Aufl., 2005, 310.

12 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Un-
moglichkeit, Rn. 22.
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@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

90l dobowaggdolb dgbadmgdemmds ¢bes d53mbIglb @s Lamabawm Bobsdnmmdgdol sGbgdmdoa-
bob, dgodmads, Bmmbmzbar 0dbgL bgmdg 3Emmgdals dabowsegqgds dgszmomo go6gd3mgdgdabowdo.
04) 93MbmM380 3o gdmgdmmds 396 080 bgds dgbenmgdal dgydmgdmmdobogsb, 83 dgdmbgg-
3590 930658 qbmds bgmdg3Mmmadol ao63568gdsL'? gbadgds, 306s0wsb, 3563568930l abooc
3gbadmgdgmons, Hm3 bgmadgzenmgds Mgammdsl dogbosegmb.'* o asb635MBgds3 396 aowsby-
398 Ldgombl, badmemmm bsdsmomgdMogo dggan 3g(33mamo g56g3mgdgdal Im3bgbmog gdgmo
bm@30b bogndggmbdy agds.

4. bgm3q369mqdaEs6 3obgmab Yamgdalb 6363IMIMdal Bgba
4.1. bgm3q3699mqdaEsb 3obgmab Ygamgdalb B36AIMIMdab Logs3dmbs 3emabm B4ba

Jdg33emomo 306gdmgdgdol bomdmdmds, mdgglb dgdmbazgzeda, bgmdgMmmgdom gomges-
mobbobgdnmo gomegdmmagdol 3oGggmawa babom dgbMyymagdsb dgndmgdgmb boob. dbsmgoms
35@03bogdo 0b@gMgbo gomgdmmgdol GMobLgm@ms(300l bLogmdggmo brgds.'*® 358 03bswgda
bagggydggemo dg(33emamo aofgdmgdgdal dgogasm godmbggmmon 860d369mmgabo (33mamgdgdns. '

bLbg-0b 398-9 8bemals 8gbady bsBoemals dgmg Boboowgds 3baMgl Mgmgdsl sbaggdl vo-
60 07350 bgmdg 3B gdady. '8 bgmdg3Gmmgdsdg Motab 0430l MR gds od3b o DoMomgdamem
bogl,'®? 56 8bomgl, GmImob 068gMgbgdos onMmgs. LLg-0b 352-75 dabmol doMzgmo bsbo-
mo bymdgimnmgdosb aobgmol amgdob bomdmdmdal 405-9 dqbmooc gomgsmabbobydymo
306Mmdolb 5Mmbgdmdal ©393306098b. 39Mdme, bymdg3Enmgdosb asbgmoal Bobsdnmmds ymage-

163

bgmdg3emgdal gs68s6mEgds dbmeme 35d0b donmgds Bbgozgmmdsedn, Mmegbsi Labgemdgs-
ramgdm 3gmabbdgdal o3l bamggba. 3s5bmebagy, ymFemmgds LEmasm JoMmmgdamomas 3odsb-
30egdgmo 0dsdg, Hmd Mganmomgdol ascgdg @emBgboma yggms bLsgombo bgmdgz@mgdal
batiggbo sfss. MmEgbsg bgmdgimamagds sbgo bofggddg o6 Bommamgdl o6 bgmdgszMamgdal
35680M&qds Lobgmdgz@mgdm becggdb 396 s@3mabzmol, 0dob asdm, Mm3 bgmdgiEmmgds
o6 3903930 3mb3MgEm woboyMmmgb 34648L, MmIgmbacy Fbamgoms nb@gfgbgda gamdbgds, Mo
3o@36g30G:©> bodgzgdL, 993wga 9350 3°@36y39G0egde dgazmomn 3oMgdmgdgdel 8m3BgbMagg-
3o be@dab baggydggmdyg doomgds. ab. Musielak H, Grundkurs BGB, 10., Aufl, 2007, Rn. 369.

164 Medicus D., Burgerliches Recht, 21., Aufl., 2007, Rn. 154.

195 Bdmady 8., g3em3gmo 39dm badsmmal Mg3g3300 bagesGmggmmadn, md., 2005, 300.

dogomody 8., bgmdg3emmagdoosb gabgms o bgmdg@mmgdol dmdmes — asbbbgaggds s badsm-
onmgdogo dgegagdo (bods@mggmmbs s g9cdsboal bLads@mmob dobgogom), ,dotmgma bLadsm-
ool d08mbargs” — L3gznemyFn god8mdggds, 2008, 147.

LLg-d0 GgMBaba Mmoo bgmdgzEmmgdodg” g88maygbgds Mmamei(z bgmdgz@mgdosb gobgmal,
abg bgmdg3emmagdol 8mdmol smbobndbsgsw. s30@m3 ymggm 3mbidg@nm dgdmbgggedo ¢bos
o@a060gb bgmadg3@mmgdomsb gabgms agmmabbds 306mb3wgdgmads oy bgmdg3Emmagdol dma-
. ab. Jogsmody 8., bgmadgz@mgdomsb aobgmes ©s bgmdgiamgdaol dmdms — asbbbgeggds ©s
LadsMmmmgdfngn dgogagdo (bogstmggmmbe ©s ggMdsbaals bLadsMmmal abgogzom), ,dstmymo
Lodammmab Jodmbaemgs® — b3gzoomyMa asdmdggds, 2008, 158.

bm@3ab Jobosmbosb, Lojotmggmmb 1dgbogbo LobsdsMmmmb 3Med@njnmsb ©s Jofmoyymo
0@oEoeo mo@gMs@mnsb eb@nmogds, ®m3 bLlg-ob 398-g 3qbmal 3g-3 6sBoemdn ,ms6a
bgemdg3emgdodg” bymdg3Emmgdoosb gobzmal ammmabbdmdl. ab. LojsGomggmmb gbgbogbo bs-
LodasMmmmmb badmdsmadm bagdgms omo@alb 2010 Bemal 6 ogemabol Nesb-7-6-2010, 2011 Benab 13
03b0bab Nesls-487-461-2011 q56Rnbgdgd0.

°  BGB §313 (3) “...so kann der benachteiligte Teil vom Vertrag zuriicktreten®.
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030l 560l 3omgdnmgdol sMbgdomn eMM3939,'"" ogmed bb3-0b 398-5 8qbmal Jg8mbggzsdo
bgmdg 3O mmgdoesb gsbgmobl Laggmdzgma bgmdg3Gmmagdol dg3gmomo 30mmdgdobawdn dabs-
©03985bg ol 03ss."" 3odobowsdy, gb bm@Is bgmdg3Grmmadosb gobgmoal dgbodmgdmmdsls
0m35mabB0bgdl 353065(3 30, 09 o6 3MLgdMAL Bmzammals dMsmoo Lobgmdg3Mmmgdm gomogda-
90l aMm393s, 8808 m3 50bndbyymn gobobomgds, Mmam® (3 bgmdg3Emmgdowsb gobsmal -
™30l BoGImImdals bogsdmbs zemabm Bqboa.'"

bbg-0b 398-g 8bemals 3gLedg boBomom dg33momn ao6gd8mgdgdabowdn bgmdg3Emmgdals
3oboEaggds oMb M3nMmo@gbo aobbabmm(zngmgdgmo dmmbmgbs, bmmm dgmGgnmo gmgds
bgmdg30mmgdoseb gobgmoss. Moz abadgzgdas 0d dgdmbggzedo, ,orm30 dgdmagdgmoas bgmdg ;-
megdal Jobowagqds dg33momo go6gdmgdgdabewdn®, sbgzg 03 dgdmbizgzedn, Hmmgbss dgmeg
dbomg dabowoggdab o6 gosebbdgds. 938 m30bsb 3bgm dgdmbggzeda asmdastomgdgmoas dbmmmme g-
@0 3bomab oo dobawag gdodg bgmdg e mmgdnsb asbzmoab Memgdsl Bom8mdmdogl, Mowash,
bgmdq36mmgdomab gaobgmes godmaygbgds Hmam@ s M300nMmabo dmds,'” Mmwgbs bymdgz6a-
m9dol gog@mdgmgdsl 8D smam 543b. bl g-ab 398-g dnbmol gomamagddo 30 dbomgl Immaodsto-

39%0b 9@o3Pg39 9boggds bgmdgzHumadowsb gobgmal mgmgds.

4.2. bLobo3sMmaEmmb Ameao bymdg3-mgdal Jabswszgdab 3Gm(35bdn

3Mb3M9@ Mmoo B339 gdn, dmgmgbgdo, Mm3magdoy dgodmagds semnsmgdamo 0dbgl aomgdmg-
3980b oMbgdomom dg(33ma©, dgbadmgdgmos Lobedsmmmma dgogobmb dgbsdsdnbo Immbmgbals
a56bomgobsol."* g3Bm3mm LadoGomomdo(y dgs3momo ao6gdmgdsba, 13g@gbbomo, Lobodsm-
omm 3659@039d0 ,oa960m0" ao6gdmgdgdos.!”

obgmo d93mbggzgdabomgal, Hmeabsaz gMma Fbomg Mamb o3bagdl dobowsggdsdy, dnbsb-
dgbmbomos, 396mbdmgdgmoa bgmdg3Ommgdosb asbgmadog LabasdsMmmmbowdn dodstmgal
35mEdmmgdsl nmgemnbbobgdogl.

“bgm3dg 3 mmgdoesb gobgmal dmmbmazbol 93mddgmads Mbos @sndzel dbmemmeo dsb d43-
©33, M3 bobsdamomm dgndmgdmaw 300hbggl bymdg3@mmmgdal dg3gmomo gofmgdmgdgdabsw-
30 30booggdsl s oMs 03 9@ o3dyg, MMEaLy(z AbaMggdo 396 dgomabbdgdgb bgmdg3Mmmgdals sbo-
™m0 35M53mg3930bo©do Jgamgdals 3oMmmdgdlL™. 17

170

Jogomody 8., bgmdg3@mmadoosb gabgms s bgmdg3@mmagdob dmdms — asbbbgaggds s badsm-
omgdMogzo dgegagdo (badoMmggmmbs s g9M8s5600b LadsMmmob 8obgozem), ,dsogma bLadsm-
ool 808mbommgs” — L3gnsmama go8mdggds, 2008, 156.

T bago®oggmmb dgbsgbo LobsdsMmmmb Ladmdsmadm baddgmes oms@olb 2011 Brob 13 0360b0b

Neols-487-461-2011 356Robgds.

Bohogo b., 3mmbmzbgdob @s 8mabmgbol Logmdzgmgdal 3mbim@mabns 39Mdm Lads@marmdn, md.,
2010, 8.

'3 Hiitte F., Helbron M., Schuldrecht AT, 3.Aufl., 2005, 310 (“ultima ratio®); dogomady d., bgmmadggemmgdo-
b aobgms s bgmdg3Mmmgdol 8mdms — 3ob6bbgszqds @s badsmmmgdngn dgmgagda (bogoGo-
39mMbs s 39635600l LadsMmmal dobgogom), yu@b. ,JoGmmo badsGomalb dodmbomgs® — b3g-
(309eG0 g58m3z9ds, 2008, 127.

174 Cyxanos E.A. (Peo.), I'paxxnanckoe nipaso, T. I1I, M., 2006, 203.

78 ®dmndy 8., g6 mmns em. (Myc.), bobody 0., d9bggemos M., byzm@osbn x., Lbg-ab 3m8g6@sn, b. I,

»d., 2001, 399-400.

Bogodzoema b., dg33emoma g35693mgdgdaoc bomdmdmdarma dgbemmadal gomommgds s dggdmg-

denmds (396M3sbgmn s JoGomo badsGmmal Jgosmgdambsdstmmgdtngn sbamaba), ,LodsGo-

mab g@boma®, Ne2, 2011, 163.
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bLbg-0b 398-5 Igbmab dgbedg Bobomol 6sdgomn sBM0 0dsdns, MmMI Jg(zzmorn gomgdmg-
393056 bgmdg36mmgdob Joboogqgds Mbs 8mbrgl babsdstommm gowsbyszg@nmadom.'”’

bgmdg 30 mmgdnsb gobgms Labadommmmbowdn d0dsmmgal gofmgdg dgbadmgdgmns 35306
04mb ©obodggdn, MmEgbsz 963 g Ibomgl smed LML babgmdg 3B nmgdm YHmogmmmdab goa-
Mdgmgds, MoEasb sbgm dgdmbgggzado bsdsmmmm 0dbgds LabadsMmmmad sodymmb dbatggdl
bgmdg 3 mmgdob dgbsmAybgds. Jogmed Mmmagbsz AbaMggdo 396 obb3gdnsb dobswsggdal Bgb-
bo o 30MmMdgdDy, babadsMmmmbsowdn 8ndsmmgs s9y(30emgdgmos.

6030 §3946930b 356mbIgdmmdsdo 5xbadbmmal momdsdg bogsbagdmmas Bomamgdama. '’

Gbgmob ggog®soob badmdsmsdm 3mogdbob (393agmddn — Mbg3) 451-g 3bemals Bgbe-
3530bow, 306 73mgdgdal s®bgdomn (33mmamgdabsl, bgmdgz@ymmagdol dgzgms babadsMmmml go-
©56Y439@0mqdom 5033985 Ibmmme 08 d5dmbzg3030, Hmogbsz bgmdg3Gmmadol dmdms'”? 3q9-
Bobosmdmgagds bagsmm 0689MgLgdlb, 56 dobo 8mdms Basbl dmeu@sbl dbsmgqgdl, myzo gb bosbo
3603d369mm36o0 5mgdo@gds LobodsGmmmb dogM dgzgmoamo 3oMmdgdom bgmdgzGmagdal dgb-
mgdob botggdb. &0

350 93m7g6930L sMbLgdomo (33mamgdobsl mogsednmzgma dbsfggdds 1bos bzomb nb@)g-
b domablnl smeagbs, dg3gmoamo 3oMmdgdom bgmdg3emgdal e@gdol gboom. dbmem
sbgmo dgmabbdgdals Bombggmmdals dgdmbggzedo @snb@gMabgdym batgl dgdemas dodsGmnmb
LaboBoBoremml b3 g 3Gmmagdals (330l 56 ImImob Imombmzbao. '8!

93300 306 53mgdqd0badn bgmdgimnmgdal dobswaggdalb 3Mm3Lda LobsdsGommmb
Roongol omgamabbobgdl g3mm3moa bLobgmdgzmnmgdm LadsGmmolb 3M0bizn3gdol 6:111 (3)
dqbmo, H™Imob dgbodsdabow, ,oq Ibamggdo gmbog@mm 350830 396 dnombgzgb dgosbbdgdsl,
Lobodamomm ggmgdsdmbomos dg33ommb bgmdgz@mmagds s dbsfmgms dmmMal LadsGmmoaos-
bmdol 3M0b3030m gosbsbommlb gs6gdmagdgdal dg(33cmom ao9d3mbggmmon Dofoma oy dmggds”,
030bmdbogg, »LoLOFsBNMM YPmMgdsdmbamos Basbolb s6sbMoNFgds o 3obEML dbstgl, Hm3g-
™03 9653900mbobeobngMmsm oMb 533m3L Immadsmaszgdsdg”.'# ,mbommsb® bagMmsdmmabm
bogagdmm bgmadgzMmmagdsms 3M0b30390b 6.2.3. (3), (4) Igbemolb mebsbds, ,ambogmmm gowsdo
9056635800 Bombggmmdabols mfngg dbomgl mamagds o4zl dadsGomb Lobsdsmommmb. oy bs-
LodsGmmm ssaqbl, Mmd gsmgdmagdgda dgsgmamos, oyzo gb 3obsbdgbmbamas, Mgmgdsdm-

& 183

Lomos d9byzo@mb, o6 dg(335mmb bgmdg3Mmgds domablbol smwagbal obbom

7T ®dmady 8., gobGamns . (Hgc.), bobody 0., dgbggemos 4., byzmosbo x., bL3-ob 3m3gb@ oo, b. I,
., 2001, 407.

' 0gdgg, ab. sbyggg, Mekki M., Pelese M.K., Hardship and Modifikacation (or “revision*) of the contract, 2010,

5, <http://papers.ssrn.com/sol3/papers.cfm?abstract—id=1542511>.

“PactopxeHne”.

180 Cyxanoe E.A. (Peo.), Tpaxmanckoe mpaso, T. II1, M., 2006, 232; Tonctoro FO.K. Cepreesa A.I1., I'paxxman-
CKoe TIpaBo, acTh 1, Cankr-IletepOypr, 1996, 457.

8L Cyxanoe E.A. (Peo.), T'paxnanckoe npaso, T. 111, M., 2006, 231.

182 The Principles Of European Contract Law 2002, Article 6:111(Ex Art. 2.117), (“If the parties fail to reach
agreement within a reasonable period, the court may: (b) adapt the contract in order to distribute between the
parties in a just and equitable manner the losses and gains resulting from the change of circumstances. In ei-
ther case, the court may award damages for the loss suffered through a party refusing to negotiate or breaking
off negotiations contrary to good faith and fair dealing®), <http://www.jus.uio.no/lm/eu.contract.principles.
parts.1.t0.3.2002/6.111.htmI>.

183 UNIDROIT Principles of International Commercial Contracts, Article 6.2.3. - Effects of Hardship (“ (3) Upon
failure to reach agreement within a reasonable time either party may resort to the court. (4) If the court finds
hardship it may, if reasonable, (a) terminate the contract at a date and on terms to be fixed; or (b) adapt the con-
tract with a view to restoring its equilibrium*), <http://www.cisg.law.pace.edu/cisg/principles. htmI#NR93>.
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aobabasmgdgmns 3mba(zns, MMIgmo 90bndbye YO MmO™dsdn bl 3-0b 325-9' Bab-
mob 408mygbgdal 80bs6dgbmbammdsdy s 98 aboo LabadsMmmmb Mmmal Bacdmbgbsbg ae-
20093b.'% 585bmobogg bos 50b0dbmb, HmB 8936096 930b a56339Mma baboemn o6 gosebbdgds
03 dogm3sl, BmImoms (3 bobsdsmmmmb dobaggdmmon o43b bgmadg3@mmgdal dg(33mab Ygmads,
306500006 sbgor Bofggel dmBsgoobmmom 800Rbg396. 1%

5658036500 §3MmbmM8n 30l 306M3g3d0 aomgdmgdsms (33tms bH3nM0s'¥ s Lobgmdg3Gmmy-
dm 361b30L LEdoMAMIL LogMmby 39943698s oyy30 bamglh dobowaggdsdg dgmmebbdgd-
mdobob N3ommdme dogboggds bgmdgzMmmadowsb aobgmol amgds. 83 dgbmol dgdmEsbom

900335650 DML bgmdgzHnmgdal Logommgdmmm babosmo,'®
30bs60 dmemmdmg H™3 0465L Mgamabgdmmo gMon dbamal oo Jabswsgqgdsbg bgmdgmmgdo-

5308m3 356mb3gdmals

056 gobgmal gumgdsl o6 Mbos BoM3MImdogl. o bLabsdsmmem dgudmgdmam dnohbggl bgm-
d936099mgdob Bobosggdsl dg3gmoama gofgdmgdgdabewdn, (3bowns, ,o6 sMbgdmdl 8mydmawn

“« 189

boerdga@amgds”.
dodobo@ady, bbs-0b 398-g 3mbema dgodmads gsbbormmo 0dbgl, gMmn dbGog, Lodmdome-

Jm 666300 bGodomYAMIOL goMsbGow, dgmeg IbGng, sbgmoa bGsdomymmdobsmgol boagmmbg,

306500056 83539 6m@3ab bogyyydggmbdyg Lobgmdg 3B nmgdm HMMNgMOMds dmogMmgds.
bobodaMommbadn dodaMmmgzalb gomEgdamgds asdmmazbogh bgmdginmgdsdy Momab

04dob gmgdalb nbogydgmme 60806@)0336ob190 3 33 gboom babgmdg3eemgdm b sdomuy@m-
30l d9bomhnbgdsol mbENbggmymeL.

4.3. bgem3q369mqdaEsb 33bgmab Ygmgdab bmgswa Egba

dommomos, ,LL3-0b 398-g dnbemn bgmdg 3G gdnEsb gobgmol gmgdol BoHIMIMal bo-
353mbs3mabm bgbbs o 30Mmdgdl s6gbmnggdl, ondizs LLg-ob 398-9 dgbmom gomzamabbabyg-
bd99mo d98500a96mmdal 5MbLgdmdabab bgmdg e mmgdowsb gobgms bmmsngmegds dmaswoa 6gbab
3qbodsdaba”,"" gbg ngo g3gmomo ao6gdmgdgdol baggmdggmdyg bymdg3Emmgdowsb asbgmal

B Lbg, 3oMmsedgb@nb Bygdsba, 24/07/1997, LLad ,LogeMomgzggmmb bs3obmbaogdmm 3s(364%, <https:/
matsne.gov.ge/index.php?option=com—ldmssearch&view=docView&id=31702&lang=ge>.

1. o9y gomEgdymmgdal dgbHmmgdal 3oGmdgdao 9bos 3obabasdbmg®mb bymdg@nmgdol gfo-
96m0 3l o6 Igbedg 30ab 8ngM, 35dab bagdgmmdabsol ngaMmanmads, Hm3 8dagscn gobbsdmgms
b dmbrglb LadsMmmasbmdal baggydgzgmdy. 2. o) Ibatg 30MMdgdL o6 800BRbggL Ladsmorma-
9650, 56 om0 goblbodmgMs gosbymmgds, gosbyzg@nmgdsl nemgdl babsdstmem.
ab. Bogodzoemn 6., dgagmoma gs6gdmgdgdoc Bsmdmdmdoman dgbeymgdal goformmgds ©d
dg9dmgdemmds (ggM3sbmmo s Joformma badommmal dgrsmgdombsedstomgdfngo s6smaba),
»bodaMomab g@bama®, Ne2, 2011, 163-166.

186 Mekki M., Pelese M.K., Hardship and Modifikacation (or “revision) of the Contract, 2010, 1, <http://papers.
ssrn.com/sol3/papers.cfm?abstract—id=1542511>.

2modg 8., g3em3ama 3gmdm LadsMomoab Mg393(300 bogeMmggmmdon, md., 2005, 303.

' 0dgg, 302.

8 dmady 8., bLagmbLEBOG MM 3MBBEMEA s MM dymagdsms bgbfngo Lajsmggmmadn, md., 2007,
23.

2modg 8., g3em3nma 3gmdm LadsGomoab Mg393300 bogsMmggmmdon, md., 2005, 300.

Bshsgs b., Imabmzgbgdol s dmmbmgbol Logmdgmgdal 3mbin@abns 396dm Ladstmamdn, md.,
2010, 80.

185

187

190
191

100



@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

192

dgdobgggado, LLg-ob 352-g Igbmom gomzamabbabgdmmo LodstommgdMogn dggan o©aqds,
Jdgbedadoba, aobbm®(30gmmgds bymdg3Mmmgdol s©gdsdmg sMbgdamo 3oM3sbmgmo dpamds-
Mgmdob smeaqbo.

abg-0b 313-g 3oMoaMoxzzolb dgbedg bobamal 3nMggmo babswswgds 03 3gdmbgzgzabmgals, Gm-
bz bgmdg3ammgdal Jobswaggds sbamo mBmogmonmdabewdn dgudmgdgmos 36 gma dbsmon-

boogob do dgmos,'” oDoMomgdum dbofgl bgmdq 36 30006 gobgmols 35b 560gqd0,
3 VRIIX® Q (WHERMIW 00 5J@IJ3MYEIJOORI0 FoLF0L PP H

bmm 8gmeg Bobsomgds bgmdg3@mmadolb 396939@0bL Mamgdslb sgndbgdl."™ 39Gdma, abz-ob
313-g 3oMoamognl 8gbady bobamoal Igmmg Baboowgdalb mebsbdsw, ,aMmdgmasemnsbo gommgda-

mgdom-badsMomgdfngn Hmogmomdol dgdmbggzeda bgmdgzdymagdady Mool ddal bocs-

“ 195

3o 393mnygbgds byerdgyHamgdal dgByga@o”.
a6dgm3500056 gommadymgdom-badstmmmgdog NMomngMomdsdn bymdgzdmmgdalb dgby-

3989 LadommnmgdMogo dgeganb mzgambsbdmabom gGmm Imbsobgmbgdgmoas, o dbstgoms 0b@g-
9bdo 36 dgol omgdamo JgbHmgdobs s LofMggdmoal 356 ©sdMMbgds. ol dgdga Mo
bgmdg30mmgdal 8obowaggdal bsgomba gedmomosbgds o 30M356gm 3amdstmgmdsdo smwa g-
6o d99dmgdma Moo 56 560l @sDoMamgdmm dbatMgl xbos dngbagmb mymads, bl g-ob 352-9
dnbmob bogndzgmdg bgmdg3Emmgdosb aobgmal s0Mhgslb, o LLs-0b 399-5 Igbmab bognd-
3009 396y398L boerdggHaegdab.

306000006, dgz3momo 306 53mgdgdo, dofMomoa, 3Mdgmgansb babgmdgzMnmgdm ne-
®0gHnMd933d0 g53mnygbgds, 30bobdgbmbaemns gobasmgdmmo 0dbgl abz-ob 313-g doMogMaggals
dnamds bsgombabowdn @s b g-ab 398-g 3mbemals 8gbedg bobamoom gMmdgmagsasb bobgmdg&a-
mgdm gFMmogmonmdgdda dbomgl bymdg3Gmmadal dgby3980b gamgds 3ogbogdmb,'” Gs odds «xb-
9, 03 dg3mbgggodn o) dobowsoggdal bsgnmbo Hofmymgnmsw gosbywagds.

IV. 356mbdgdmab dngc 356093mgds0 (33 3bdb 3303653M5d9ma
»3M3LEMM0 BoMIMmmagbqdn®

1. 39300m35 35Mng93ab boggmdzgmda
bLg-0b 73-7 ,a" IgbEalb Mdbsbow, ,oMbgdom dgEMIsE Mgmgds, MM (35 56 5MLYdMIL b

306 93mgdgdo, MmIgmms(z AbaMggdo 3gmombobonbogmgdol 3M06(3039800056 g53m3nbamyg, go-
Bobomso3z9b aoMmnggdol Loggyydgmo®.

192

Logdommggmmb mbgbsgba Labadsmemmb Ladmgsmsgm bogddgms doma@ob 2010 Bemal 6 agemabob

Neob-7-6-2010 gob6Rnbgde.

19 GH, Urt. v.30.9.2011 =V ZR 17/11 (OLG Hamm), NJW, 2012, 373 (“Der Riicktritt ist in §313 III BGB nur
nachrangig fiir den Fall vorgesehen, dass eine Vertragsanpassung nicht moéglich oder einer der Parteien nicht
(mehr) zumutbar ist“); dgoc., sbggq, Feldhahn P, Die Stérung der Geschiftsgrundlage im System des refor-
mierten Schuldrechts, NJW, 2005, 3382.

19 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 753.

195 BGB §313(3) ... “An die Stelle des Riicktrittsrechts tritt fiir Dauerschuldverhéltnisse das Recht zur Kiindi-

gung,” <http://www.gesetze-im-internet.de/bgb/——313.htm1>; Feldhahn P, Die Storung der Geschaftsgrund-

lage im System des reformierten Schuldrechts, NJW, 2005, 3382.

dgo0. Bshogs b., dmmbmgbgdal @s dmmbmgbal baggydgmgdal 3mbzncgbos 3gHdm Ladsmmadn,

4.,2010, 80, (bL3-0b 398-7 Fgbea 399-g Bmbrmmsb FndsGrmgdom, Nrogma, bagsdmbs gmabm Bgbbs

5 B6065306m353L 0035mabBabydL @s 83 35650 3bgmal 498mygbadsl asdmmasbagl).
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35603 980b bogdgmom doohbggs dbomggdal gMomdmogo BoMd3mmagbs 03 gomgdmgdgddy,
MM3gmms 3odm(3 00905 35603 9ds. 0430 35M0g9d0b oadolb dgdwga smdmAbrgds, Hm3 gotog g-
b0l bogyydgmom ogdnmo goMgdmgdgdo oM sMLgdmows, 56 0dg35Mo@ oM sMLgomMdEs, MmamM (3
3bs6ggd3s bom3momanbgl Loddg gbgds dg3omasl. Bam3moagbgdal dg3mdsw dohbgznbomgals
350536y39@ 00, Mm3 Ibomggdo 3gmambobmabngfom gbmmdmmbgb ascgdmgdal MgsmyMan M-
LgdmMdSL. '

S6bBmMn BoMdmeanbs dgadmgds 6om3mndgel 03 gomgdmgdals godm, Mm3gma s, asMngg-
b0l Laggmdgemal babom dobo sgdnlb 3mdgb@nbomazal LagsManome sMbgdmdes, sbgzg 0d gomg-
dmgdolb go8m, Gm3gmog dgodmgds dmdagamdn aEaql. sMsbBEmmo BoMdmoaqgbol bomdmadmdal
MU, badsGomgdMogo dgogaol mgembsdGabom, 360d3bgmmds sGs od3Lb — ,mGngg dgdmbggzs-
30 dgodemgds gomngqdol 80Rbgge docmnmo®.'?®

»bogmdzgmdn dg(30m3s 3mmobbdmdl gobbabmgMm go6gdmgdgddo dgemasb. gb aomg-
dmgdgdo LYdngdB MG o 30mgdgmo 9emgdgb@ns s dob bymdg3Gmmgdal Lagmdzmow donh-
693L (30mBomgdsdn 8gmagn 3060 Bbgzgrmdsedn doomgds s Bbmemmm (30mB80rmgddn dym-
g0 3060b bydogd@nGo BoMmImmagbgda, sGsdgm bagddolb mdogd@ncn doamBamgmds,®® Mm3gma s
364nb30b 3gmombaboobog®gdol 3606(30300056 go3mdmnbamy ¢brs dgisbmgl.

,bogmdzgmadn dg3mas gMmobbdmdl, gfomn 8bMog, dm@ngdn dgmasl ©s, 3gmeg dbog,
6930b 398m3mgbado 3g3m3ob“. 2" abg-0b 119-9 3sMogMogomsb godmBonbaty, 3m@B 0330 dg(30m-
80l 393:mb393530 6935 gi3mdbgds sGobbm® BoMmImmaqbol.??? 85dsba@sdy, sMobbmma BoGmImmaq-
bgd0 goMnggdol bogyydzgmadn dg3m3nb ghom-ghoa babgs.

35603 980b Logdzgmado dg(zmds Bmamt(y badommggmmb, sbggg bbgs §39946980L 396mb-
3093emmd530% Losomm 3o60gqdgdmeb PMmmogmm3o3domdn gobobamagds s o6 Mol Jomnmgds
030l mamdadyg, Mm3 goMoagdab baggmdggemdo dg3mas, bgmdg3Emmgdol Jobowaggdol 56 byem-
d93609mgdadg Nomal 7430l gmgdsl Bomdmdmdogl.

2. ,d3(33m0mo 35M9dmg3980bs" 5 ,36M3LEMMn BsMIMmEagbgdab®
M09 n30d>Mngds

bbg-0b 398-g 89-2 Bnbemals MObobIow, a5 gdmgdoms g (33emolb YNBdM©gds, Mm(3d bom-
dmEanbgdo, HmImgdos bgmdgdnmgdol bogndggmo gobs, sobbmma smdmhbos®.

197 gﬁ)E@g(ﬁno ., dgbogamon LodoMmgzgmmb Lodmdomodm Lods@mmob dmasw bsBoemdn, md., 2000,
69.

198

0d30-

199 ®dmndq 8., d568 @05 . (Mac0.), b0bndg ., 5b 0560 ?., xm3965d9 b., LL3-0b 3mM396@8s60, 6. 1,
J &Moo . (M@ J IR x Jo009 3 3™dgo

»d., 2002, 226.

0d30-

0d30-
22 Kropholler J., Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §119, Rn. 12.

35603930b Logdgmal sGembgdmds Jgimdnm s dam aoMnagdgdmsb gMmmngfmm3o3306ida
®IO 3093 3O 30Lab dog oyMoeoggma domal sG3Jmbge 0dbs 3sbbamyymo. bogMmsobogdol
Ladmgamasgm 3mmgdbol 6:228-g1 ,,3% dqbmmob msbsbdsw, sGobbmma bocdmwagbgdal Logmdggmby
)3 ger0 byerdggMgmgds »3godergds dggaegdgm odbgb org dsmemor 3edmEboregl”, Hmeg-
bo(g »8gmtrg Bbofg (5 ,08539 3MLEMAN BoMBmoa 9606 30dmInbatg dmddgoados®. sbammann®
LadaMmmmgdfog dggal nmgamobbabgdl a@omoal bLsdmdsmsgm 3meadbolb 1429-4 | dabmoags. ab.
J99bgerody ., 396dm LadsGmmal bmaswgbo bobGgdnca (3698980, »d., 2009, 334-335.

201

102



@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

»0d 393mbgg30d0 gofg3mgdoms dg33mal 3o oMo o3l sgomo, sedgm (30mdamagdsl. byem-
3936090l emgdol MmL 8bsmggdo (30mBnmgdolb dpamBsmgmdsdo ndyme3gdmmbgb™. 20

»0@3LBME0 BoMmBmoanbqdob* dg(33mmam 306 93mgdgdmab 30mobsdmgds gomdstmmmgdgmas.
»OMLBME BoMImMa9bgdL* o6 sbobnomgdl ab babsdammdgda, HmAmgdas bgmdgzGmmgdals do-
Lowoggdal mxmgdsl Bomdmdmdl. Bomd8mmagbs, MmIgmoa(s googgdal bogndzgmo gobs, msgo-
5639 3M5LBMA0s, 3obo dgdaman (33emamgds 30 o6 brgds.

FoOmdm0s, 5MobBmMo BomImwa 96930 bgmdg3Mnmgdal baggmdggmos (byydogd@n® bLogyd-
39mb), 353653 boM3mmag6q60L 96 aomgdmgdqdol bgmdg3Gmmgdal Logndzmom sMbgdmds o
60dbogl, Mm3 538 M3s@mFow BoMdmMImdL dabroggdal 56 bgmdg3@mmadsdg mocal mamadsb.

bagmGoemgdms, Gm3 gbz-0b 313-7 89-2 3oMogMogal?® dobssmbo sMLgdomaw bl 3-0b 398-4
89-2 3bmob 0gbGmMos?®.

0] MHMaMMo Mobogommmdas 313-93879-2 35MogMoxbs @s dg(30emgdob 3 gdsl dmMob g 9f-
356 baBotmamdo(s bogo8smms.?’

3Omdm 3o Mns abz-ob §313 39-2 boboemn, HMBmalb msebsobdow, goMoaqgdol bogydgmab
(330mqds asbabomgds, HmmgLbss sMbgdomn bomBmoanbado, Hm3mada(s bgmdg3mmgdal bo-
Rd39mo aobs, dg(30m8s 58mRbrs. bnM8ol 98 BsBamdo bamdsmns Jg3mIsdy. 2%

396356 oo modgmo@m®ado® abs-ob 119-9 o 313-7 3oMogmoggdal asdox-
360%g a0dmonddnmos 8mbadHgds, Gm3 119-g 8g9-2 3oogMoxgn®!? Fbmmme (3omdbfng dg(30m38sl

211

M 9a99m0mMgdl, beaemm mm3bMogo dg(3emal dgdmbgggedo, Mmogbsg mGogg dbatolb dgzomas

212

a0bs bgmdg3Emmgdal s®Lgdomn baggymdggmo, aodmaygbgds 313-g 3g-2 3aMogmogo.

2 Bmody 8., gobBmtins . (Mgc.), bobody o., dgbggemos 6., bgz@mnsbo x., bbg-ab 308968 s60, 6. I,

»d., 2001, 404.

Fadacemsdzoemo B., (donocgdbgmon s M. ), aby, 2010, §313 (2) go6gdmgdoms 3g33mab mebsdtog-

3o, ®mEgbs bomImmagbgda, Gmdmgdars bymdg3Emmadol baggydggmo gobrs, sGobBma sem-

dmAbos (“Einer Verdnderung der Umsténde steht es gleich, wenn wesentliche Vorstellungen, die zur Grundla-

ge des Vertrags geworden sind, sich als falsch herausstellen, <http://www.gesetze-im-internet.de/bgb/——313.

htm[>.

LLg-0b 398-7 (2) 3ybemo. gogdmgdoms dgz3mal 00bsdMmmgds, Mm(3s Bofmdmeagbgda, Hmdmada s

bgemdg 3@ mgdal baggdggmo gobos, sGabbmEn semdmAbrs.

27 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 742.

' 0dgo-

9 adgg, ob. sbggyg, Kropholler J., Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §119,
Rn. 19

20 dgdgmodzoemo ., (Jmomgdbgmo s Myw.), abg, 2010, §119 (2) 6gdal godmgmgbol dabsstbdo dg(3-
mds d0ohRbgzs dgiemds 3ofnb 56 bogmal @gzabgdgddo, Gm3mgdag Lodmgomodm dGbgsda
300Rbggs vMbgdomsw (2) Als Irrtum {iber den Inhalt der Erkldrung gilt auch der Irrtum iiber solche Eigen-
schaften der Person oder der Sache, die im Verkehr als wesentlich angesehen werden, <http://www.gesetze-
im-internet.de/bgb/——119.htmI>).

2 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 742 (“...wen sich beide Parteien liber eine verkehrs-

wesentliche Eigenschaft irren, nicht §119 Abs. 2, sondern §313 einschligig ist“); ob. sbggg, AoGodzocmo b.,

dg(33momo aocgdmgdgdom Batdmdmdama dgbGmgdal goMmommgds ©s dgndmgdemmds (396Mds-

Bgemo o JoFmogyemon badsGomob dgoemgdombadstmmmygdmoga sbsmmaba), ,LadsGmmal gu@mbsomn®,

Ne2, 2011, 147.

dgbadmgdgemos, Hm3 §119 ¢30Ms@gbo Rsnmgammlb §313 1l-bosb dgmomgdom, dog@ad (sombobe

306G gbmdobas gondemomgdman d00hbgzgb. 98 mEa bm@mdal g4s63sbbgeggdmaw oba(y dnnh-

6939, ®m3 abg-ob 313-g Il 3oMogFogzalb Logndzgmbdy dgbadmgdgmoas Jabowaggds, bmem 119-4

Il 3sGog@ognl baggdggmdyg dgbadmagdgmoas bs3mal semdmabgmsaz ngdbglb 8mmbmgbamo. dmage

206

212

103



bodsmorcnols gymbscro Ne2, 2013

abg-ob 313-g Il 3omogmoxrbs s gbg-ob 119-9 3oMogmogl dm@al aobbbgoggds SoMms bl
dabgzom a9cM3sbmm Ladsmmamdn, dgbodmms, g o sMaMdgb@nmgdamoa oymb, donbgosgswm
08abos, ®m3d 313-g Il 3oMogmogn mMIbGgo dg(30m30L 5MbgdMdadg o6 Bonmomgdl. dogMed ow-
60dbmmo b 3gbs Jomormm Ladsmmamadn 39M aosby3g@L Lagombl, oy Ms Jgdmbgggzado oro-
bodMEgds sMmabbmMo BaMmdmmagbgdo dg3gmom ao6gdmgdgdl s Mo dgdmbgggeda BoGIMAmAl
@bbmMo BoM3mmagbgdo dg(30emgdab a3 gdsb. o653 abg-0b 313-g Il 3oMogMagzab s 563 bb 3-0b
398-9 dgbmob 3g-2 6560mals Jobss@bo o6 ndmggs 0dab (30embabo 0430l badygsmgdsl, Hm3d bm-
3ab gb Boboamgdo m@3bEng dg(30m3adg Jogmnmgdl. smbadbemo dngmads bl z-ob 398-g 3xbemo-
Lo @o bbg-0b 73-g ,a" Igbmob gobodogbow Jommyym Ladstmmamdn 396 aodmaygbgds. 30bsnwsb,
,bL3-0b 73-9 ,a" Fgbmob Mobaobdo, 400886y39@0s Bbsgms gMommdmogn dg(3mas ,a5M0a950b
Loggdgmal® sMbgdmdolb momdadyg, Mmdmals sMombgdmdss dgomgdalb Y@mgdal Mgomadgdab
3bay@ggmo 8bsmabamgal bgmdg 3 mmgdal 39bsMmBmbgdol ommagdgml benl®. 213

dodobo@adg, bl g-ab 73-g ,a“ 3gbemal baggndggmby, aomdsmommgdgmos dbggmmds, Hmd gb
bm@3s dbmemE gMon 3mb@Ma3g6@ 0l dgmadsl 0mzgemabbnbgdl, bmemm 398-g 85-2 Iqbmo —
mM0gg IbaMob dg(30m3sb.

bEMmosE dgbadmgdgmoas, Hm3 ,3bsmggdn — 86 BbmmmE gHom-gMon dbsmg — dg(3006496 bgem-
393090l o930l 8m@ngdn“.2" Jbmmme gfma 8bsab dg3m8s a35d3b Lobgdg o mengg
dbomal gMomdmongn 3g3mds, gb bLLg-0b 398-5 89-2 Igbmbs s LL3-0b 73-7 ,a“ 3nbel ImEab
30635bbgozgdgmo 3Mo@gfondo 396 gobogds. bl g-ob 398-9 dg-2 dnbedn m@IbEgo dg(30mabs
doodgdnmgdsl gfmn dgbgogom, dgbadmms, ob god@o §3bowgl, ®m3 bm@dal 53 65Baemdn bs-
Md3M00 ,boM3mMEag693bg“, MmImgdaz bymdggMnmgdol ©ogdol bLogndzgmo gobws. oyd(zs
,0oM3ma 969330 bgmdg3Emgdol mnmmgnmo 8l (3om-(39mm 39 sMLgdma bodmea 9bs o
96mo© dg%0d90mo ,60MImagb9d0“ ngmabbdgds, o Medwgbndg BoMd3moagbol xodo Jdbol
,00M3mEa9693L*, Mm3mgda(z bEMmos dgbadmgdgmos bgmdg3Emmgdal Bbmmme gfMom dbatgl
305RbgL (9.0 bgmdg 3Emmgdol gMom 3bamaglb dgbodmgdgmos, asshbogl sfs dbmmme ghmoa, sts-
390 M53096037 boMmImeagbs, Mm3mab Logdzgmdgs ©gdL gotoggdsl) o6 03390905 @S MMDd-
36905L BoMm3MIMAL.

bbg-ob 73-g ,a“ dgbmal ebsbdow, ,300036y39@& 05 ob, HMI ,a560a980L Lagmdgmab®
0M0Mbgdmds AbaMggdobomgnl bgdol godmgzmgbal 3m3dgb@dn ¢(36mdos. 535Lmsb, gb gofgdmgdgdo
™609J& M@ o6 5MLgdmMdlL, oy Ibmemme dbstmgmomgals byydagd@Gow 9(36mdas, badsGmmgd-
03 dggadg 3o3mgbal o6 sbogbL®.2"S sbommanm@a, bl 3-0b 398-g 8abmal Jgmerg Boboemdo(s
356039800 baggmdzgmo mogosbzg o6 sMLgdmAL.?'e

bbg-0b 73-g ,a“ Fgbmolb Mobobow, ol goMgdmgdgdo ,of sMbLYdMALY, Mmdmgdars aoMogg-
30l Loggmdgmaas doRbgmemo. Ll g-0b 398-9 39-2 Igbemal msbobdsw 30, bgmdgz@mmgdal bognd-
350 0O boMmdma 9690 ,0M5LEME0 50dmMAbEgds. 53 MG Jodofmmgdsl dmmnl gobbbgsgg-
35 IbmEmE FMOEINMgdsdns, JobssmbmdMmngo mzgambsdMobom 3o 3mbiMg@m dgdmbggszgdda

35680bbge3909ma 3o, 8506(3 mMngg 3bsmal dgmds Lobgmgds. ab. Joussen J., Schuldrecht (1)
Allgemeiner Teil, 2008, Rn. 742.

J9gbgerody ., 306dm LadsGmnmal Mbmasgbo bobGgdyHa (3693980, »d., 2009, 335.
Fadaemsdzoemo B., Lobgmdg3Emmadm LadsGmamo, 8g-2 gosdndsggdgmoa asdmgds, md., 2010,
123.

213
214

215

J9rgbgerody ., 396dm LadsGnmal Mbdmasgbo bobGgdyca (3693980, »d., 2009, 335.
Fadgemsdzoemo B., LobgmIg3Emmadm LodsMmamo, 8g-2 gosdndsggdmma asdmzgds, md., 2010,
122,

216

104



@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

MmM0gg 9Mmdsbgml gdombgggs. dog: goMgdmgdgdo LogMmme oM nsMmbgdgdl, 0y 0oMbgdgdl, dogMsd
565 033560 Mmamei(z gb 3bomggdl bomdmgmanbom, bdom dgdmbgggsdo badsMmmgdfng dgoga-
by 893 gbsb 3gM Imabogbl. 030 IbaMggdobomzgal o6 94690 360d3b6gmmds Mo babab gomgdmgdg-
30 0MbgdmdL, 56 MgomyMo Mo oMol bymdg3Emmadslb baggydzmom, 63 baznmmb gobonsb
35603985b 5 96 (3 Joboaggdsl mombmggb. s@abBmEn Bomdmmagbgdal dgmgan 560l b, Mm3
3bo6r199dL o6 LMoo 88 oM gdmgdg3Ddg oYM©bMdom ogEMo goMnagds.? g.0. bJom d98mbga-
3590 3560M93m7gdgd0b, boMmImmagbgdals sMoLBmMmMds gogdmgdols saMbgdmdsls NmsbadMogds.
3963 M (3MEbS goNmabadMmgds dgzzmom g5cMgdmgdgdl, 306500006, dg(30maal Mmobad-

218 9.0 06 (3m©bs (3 g (30mB0m oI M0 goMnggdob dggal 0b393L.
3bggemmdal 080b Mamdady, Gm3 bl g-ab 398-g 3mbemal IgmEg bobomom gomgamallboby-

0905 5M(3Mby,

o ,0M5LbmE0 bomImea 969d0” g(30mgdalb RRmadsb BoM3mMIMIL s oMo Bobowaggdals, d93-
©9a0 5031396805 9sbEYYMgdL, 39Mdme, Lodommzgmmb ¢Dgbagbo bobsdsGmmm as635M@o30L,
M3 ,dg(3M30m IS gofnggdabsl 6gdal bo3zmb dbsmal sMoLEmE BoMdmmagbs gobsdn-
MmM393L obogdo 3oMmnggdol sOLMSE M) JabssMbmab ©szsgd0Mgdom, sbggg 03 gofMgdmygdgdal
0®3LBMM0 5 d8s, Mo(s goMnaqdol a©gdsl boggmdzmao megom®.?"?

0906 398mB0bsMyg, (3bo0ns, HMB ,oMaLBmMMn BaM38moanbada®, HmIgmoa(z gocnggdol bs-
Bd39mo aobs babodsmmmb Bngfm gsbbomumos Laznmm asM0agdgdmsb YMmngHmm 3330630,
35306 MmEgLbsg bogommggmmb Ladmdomsdm 3mogdbolb 398-9 dnbmals dabgozom, gofnggdal bs-
%9d3mo® ©o@YdMmo sMabbmEmn bomdma 9690 dg33tmam g5 gdmgdgdl mebsdMmgds s, dgbo-
3530bo, bgemdg3@magdol dobasggdol ob bgmdg3Emmgdowsb aobgmob Mamgdsl bomdmadmdl.

3. 303LBmMo BsMIMEan69dal g3Mgdmgdsms dg(33mdbmsb g3:3633Mgdam
Bs63dm3mdama LydsMomgdMmagn dgmgan

»39(30M3d 356090l Loggydzgmadn® admagzs MM LEMmosE g5bLbgsz5dm Ladsmmmgdfng
dggab. 73-9 ,a“ 3beal 3g8mbggzedn 3obmbagdgma dbatgl oboggdl dgz0mgdal a3emgdsl, 53
DQRmgdob HgomaDdgdobsb gomoagds gobogds dsmaen, bmmm 3gmeg 3gd8mbzgzedan sbodgdlb byem-
d93609mgdab daboseggdol ob bgmdgzmmgdsdg Mool namgdsb.

mEgby(3 9Mc0 s 03539 YOMNgMMdal Mganmomgdsdy d0dsMoyyma bemmds aobbbgegg-
by 39009398L BoGIMAMABL, (365©0s BTl BMOIMEmafgds 3(30960m0s 396MbIgdemals 3nbsbU.
09) gOnbs s 08539 Bod@MIM03 3ocgdmgdgddo ,,dg(30m38s 3oM0aqdolb bogmdggmda® bseb dg(z0-

217

3085m0maE, 4o 5 & JgmabbBebgb 0dolb Mmomdsdyg, MmB gb M 3065L 360 5-b Bosbmmgdos sbs-
™o bodomgdowsb Fomgdmm & Bomomb domgm Fomaemo bomabbolb Bogmmdl. bgmdgz@mmgdols
om9d0b d98mga go0M 335, MM bogomdal JoMago o6 5g8s@gdmms 2 doemomb domgmb ©s abogs
adsmo bamabbobs ogm®. (3bowns, 83 dgdmbggzsdn gomoggdal Logmdzmam e@gdmmo Bomdmeo-
3965 5®obbmEns, dogMad Ibaobmgal dgbadmms Bobo s@obBEmMo baboom s@mbgdmds, gomgdmgdals
065Mbgdmdal 60dbagmgb, 30obsnwsb dbscad 3mbiMmadm aoMgdmgdgdl wayyzo3dnms bgmdgs-
e gdolb ogds s o) 56 sMbLdML Jomamon baobbol bagommda, adsma batabbol bagomdal
0@bgdmds dgbademms, bstnbomgolb ¢8603369mm ngmb. Bmagsmas, Mm3 ob goMgdmagds o6 sGbg-
dmdL, MmImol 5GLgdMds(5 Fob buyfmos 53 goMnaqdom. ob. dmndg 3., FobB oo ., (G9c0.), 60b0d,
., 573553@%)0 ., bg?;g]rﬂn?b-n %, 0 Jib 3™ 36@%360, 6. Ill, 2., 2801,2‘%04.@U s (P J
J9gbgerody ., 306dm LadsGnmal Mbmasgbo bobGgdyHa (3693980, »d., 2009, 335.

1 bagdetoggmmb abgbagbo babsdsmmemmb Ladmgsmsgm baddgmes 3omo@alb 2013 Benal 25 ocE0l
Neolb-1350-1275-2012 g56Rnbgds.

218

105



bodsmorcnols gymbscro Ne2, 2013

90l Bmgdol BoM3mMImAL, bab dobowaggdal 56 bgmdg3Emmgdsdy omal gmgdsb, gb godm-
063930 Lobedamomm 3Mad@03ob sGogmmazemmizbgdsl, m@msdmmgbgdsel s BomImdmdl mbodsm-
om d509398L dbsmabogab.

bbg-0b 398-9 8mbemals Bgmg Bobambs s 83539 3M@ydLob 73-g 8beals ,a* J393464&L Im-
0l 3obbbgoggdel MgomuMam dbmmme domo bbgowabbgs dmbemdn gomgamabbabgds gobsdomm-
398b. 9808m3 30b56396mbagmas, 398-g Inbmol JgmEg Bsbaro sdmmgdaem 0gbglb s gofnggdal
Logdgmem o dymo ,oMsbEmGn Bomdmmagbgdn® badmjomsdm 3mwgdbolb 73-g dxbemals ,a*
9393164835 83mabgbengmb, Masms sBbmdMogem gMon bmmdob @abdmbozool bogmdzgmbdyg asb-
Lbgoggdnmo LadsGmnmgdMogo dg0gagd0b oEaMds M330056 0gbgL S(30mgdaema.

V. 35693mgdsms dg(33mab Gabzab ©s30LMgds

1. 39693dmgds:s Ig(33emab Mabzobs s 3G 30(3300L §30Mmab sDsMIMgdymmn
dbs@mabsmgab s 30bMgds

dg(33em0mo gofgd3mgdgdabsowdn bgmdg3@mmgdol dobowaggdolb Lsgzombo 860d36gmmmzba
560l @odm 3ogdamo babgmadgzmmadm Mobzob asbsbomgdadyg. bgmadgz@mmagdol dbomg osMbg-

domo (33momagdol dgdmbgggedas 3o dobosoggdol mRmadom 396 obaMagdmgdl oy (33emamgds
8obo ®ab 3oL byg@mb dogzmmgbgds.?

MmEgbss dgy3mamo bgmdg 3emmgdal o330 gho-gmmn Ibsmabsmazal Bommadgmo beg-
35, 30Mggm M0gdo, mbos oanbogl o MHmam nbsbamgdgb dbsMggdo o©gdmoa bgmdg &iv-
mgdoom 3bgogbo gomgdmgdal bom3md860l Mab3l,?" 396dm, ymzgmmzgal ¢Mbos gobabodmgMmmb,
M3 bomg, MmBgma(z aoMg3madob (33momgdob dgogasm baMommgds Lbmmgo o3 Hobgob dod)s-
9090 b3 56 5M0b? EsboMamgdym dbamglb bmd o6 g30LMgds dg(33momo gomgdmgdom bomIm-
dmdoemo dg9a0b Mol 30?2

35693mgdabs (33momagds, 3omEgdmmgdal d98amBdn 3gbmmadol bsgombal goadmabol,
dgodmgds dbmemme 038 dgdmbgzgzadn 0gbglb gomgamabbobgdymo, oy dbomg o6 ofals babgemdys-

223

egdm Mobzob do@omgdgma.’ gg@mmdnmo bobgmdg3mnmgdm Ladsmmmolb 360b303gdabs o
»60EML” bagMmedmmobm bLogegmm bgmdgimmmgdscms 30nb(303980L dgbodsedabowary byem-
dg3609magdab dg(33me HmMT gobbmM30gmegl ,dmgmgbol @oam3al Mol go magolb mogdyg o6 1bos

3dmbrgl smgdmmo @sDoMamgdmm dbamgl®. 2%

20 BGH, Urteil vom 9. 3. 2010 - VI ZR 52/09 (OLG Stuttgart), NJW, 2010, 1877 (“... ist fiir eine Beriicksichti-

gung von Storungen der Geschéftsgrundlage grundsétzlich kein Raum, soweit es um Erwartungen und Um-

stande geht, die nach den vertraglichen Vereinbarungen in den Risikobereich einer der Parteien fallen sollen®);

dgo0. sbygy, Torcmozo FO.K., Cepreesa A IL., T'paxanckoe npaso, uacts 1, Cankr-IlerepOypr, 1996. 457,

Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313 BGB, Risi-

kobetrachtung, Rn. 27; Palandt O., Biirgerliches Gesetzbuch, 65. Aufl, Miinchen, 2006, §313BGB, Rn. 25.

(39089080 35 3MEGO 3., Jgstgdboma basdsEmamdzmebymdal dgbsgsma 3g@dm Lasdsmmemal

Lzgmda, . Il, »d., 2001, 213.

22 Joussen J., Schuldrecht (1) Allgemeiner Teil, 2008, Rn. 749.

3 adgg, Rn. 750.

24 UNIDROIT Principles of International Commercial Contracts, Article 6.2.2. — Definition of Hardship (,,(d)
the risk of the events was not assumed by the disadvantaged party®), <http://www.cisg.law.pace.edu/cisg/
principles.htmI#NR93>.
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»b9mdg30mmgdal Jobgogzam dgdbEmmgdgma dbomyg (33momagdol Hobgol 358 oMgdgmo o6
bs ngmb“.225 MmEgbsg ghmo dbomg 3sbyyboldggdmmdal ngdl gomgdmgdal bodmdsgmm asb-

3005670l Mobzdyg, 030 3gma d0doMmmagh gomoaqdolb Logdzmal (33eomgdal bem@®3sl, oy go-
226 306000006, 0 bgm3g 3B mgdom gomzomabbabgdymos
350M9dmgd9d0b 39330l Mabgol sbomomagdamma dbasmnbomgol ©s30LMYds, ,Lobgmdg 3G Mmgdm

gdmgds bbgogsgomow gobgomommgds.

306mds 3mJ8ggdL o 398-7 dmbmol go8mygbgds memdzgdgmnas”.??” Jg33emamo aotgdmgdgdab
3m36LbM0gqgdgmo bm@mds 3o oM 1brs 046gL 3odmygbgdmmo LobgmdgiMnmgdm 56 3obmbalidngmo
0bgob dgbozzmgmom 96 80l smdmbagbzmgmow.?®

®0bgo 3gndmgds smgdnm 0469l 3oMmmadnm o6 bLagmmabbdm nymb. 27 Mubgmab ggogMszo-
ol badmgomsgm 3megdLbob dgbadsdnbsw, dgbadmms, Mabgn dbamglb g30LbMHgdmeEgl sMs JbmEme
bgmdg 3O mmgdom, 5689w bogd0sbo d6mbgalb Rzgmmgdgdomsb 3o8m3wmabomygs.2*

abg-ob 313-5 3oMmogMogol 3oMggmo bobamol dobgwgom, bgmdgsmnmgdal dobowoggds
dg3eomo 30Mgdmgdgdobsdo dgodmgds dmmbmgbom 0dbglb 03 gamamgddo, ,HmImgdda —
(39 3g9eo dgdmbggzal gomgdmgdoms gomgamabbobgdom, 39Mdme, 30, Lobgmdgnmgdm ob
396mbabidngfmo Mobgol gobsboemgds, — bgmdgzdmagdol dbomgl o6 dgadmgds dmgmbmgmb dgu(s-
3mgmo bgmdg3@mmagdol @osge”. bbg-ob 398-g9 dgbmdo Gob ol go6sbamgdody sMoggmns bom-
43980. dobgego 53abs, babodsMmmm 3Mod@ngodn dgzgmomo aofmgdmgdgdaobsowdn bgmdg -
gdol doboseggdol bogombo dbsmgms Mabgolb bLggmmb gobbabmgMabs ©s dabo dgxsbgdal
39@gaow Byrgde.”!
dgbmbamos, aobosmgdamo 04bgl, bogombolb gbz-obgnmo gosbygzg@e s LLg-ob 398-g 3benl

0333560 doamds 3oMmgdymons, JogfMad bm@mdolb LEmymzobomzolb dnbsb-

©5935@™mb dgdoagbmmds, Gm3gmos babgmdggMgmgdm Mobgob gobsbomadol gomamgdby ao-
53909005 oM Jddb.

38 30(3900L Bg0cMm0, HM3 Imgmgbol oamMdad gommgdnmgdal dgbMyymagds gobsws g30-
fMgbae 3dndg (3obygbmm309mgdgmo) sbomamagdym dbomgl g30bMgds. dsb3g Nbos 3@ go-
(3L, ™3 3mgzmgbal oam3alb Mol go gomzemabbabgdmmo o6 3dmbos s bymdgnmgds so-
M 03 goMoEom, Mm3 dmgmgbs o6 oagdmms.?*

225 The Principles Of European Contract Law, 2002, Article 6:111(Ex Art. 2.117), (“ (c) the risk of the change
of circumstances is not one which, according to the contract, the party affected should be required to bear®),
<http://www.jus.uio.no/lm/eu.contract.principles.parts.1.t0.3.2002/6.111.html>.

26 Kropholler J., Jacoby F., Hinden M., Studienkommentar, 12, Aufl., Miinchen, 2010, §313, Rn. 2.

27 bagdetoggmmb qbgbagbo Lobsdsmmmmb badmdomadm bogdgoms 3oma@ob 2010 Beab 6 ogmabol
Neob-7-6-2010 gob6Rnbgde.

28 Lettl T, Weiden, Die Anpassung von Vertrdgen des Privatrechts, Jus 2001, 248.

2 Bmody 8., gob§ntns . (Fg.), bobady 0., dgbggemos M., byzfnsbo x., LLg-0b 3m3gb@sn, 6. I,
»d., 2001, 403.

20 Cyxanoe E.A. (Pen.), I'pasxnanckoe nipaso, T. 11, M., 2006, 231 (,,u3 oObI4aes J1e10BOro 060poTa WK CyIile-

CTBa JIOTOBOPA HE BBITEKAET, YTO PUCK M3MEHEHHS 0OCTOSITENBCTB HECET 3aHHTEPECOBAaHHAs CTOPOHA").

ab. bagoMmggmmb bgbsgbo bobsds@ommb badmgomsgm bsgdgoms 3sma@nlb 2010 benab 6 ngemabol

Neob-7-6-2010 go6Rnbgds; Logetmggmmb mbgbsgbo babsdsmmmmb Lsdmjomsdm Logdgms doeme-

&b 2011 Beob 31 mg@m3denb Ne ob 1153-1173-2011 g56Rnbgds.

ab. bagoMmnggmmb bgbsgbo bobsds@ommb badmgomsdm bsgdgoms 3sma@nlb 2010 benab 6 ngmmabol

Neob-7-6-2010 go6Rnbgds.
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2. 35693dMgd50 dg(33mab Mab 3ol 3 30LM9ds 3o 3999ema Labab
bgm3dq369mgdab IbsMggdabsmngal

bogdoMmggmmb Ladmgomagm 3mogdbo, bmgogMon Labal Labgmdg3Emmgdm HHmogMmmds-
do 33300 356938mgdgdol Bamdmdmdabisls, 398-g dmbmabogsb goblbbzeggdmem LadsGmmgdmog
dggalb 0mgomabbabgdl. Mobs(z, doMomaa, 835 my) 08 bgmdgzMmgdal L3g30803960 dybgds
3565306m353b. 396mbB3gdmal 80gM (39 3999 dgdmbzgz9d0lb 3mbBgbmngqds b3g oo m®o bm-
39d0b bagmdzgmby, bobgmdg 3P mgdm LadsMMEOIbMINEIL 3odmdnbafyg, aodsMmmgdymos.

2.1. 33693dmgds:s Ig(33emab Mab 3ol s30LMAgds IMbsmbmzmal
35M03(335m9dabsb

LL3-0b 622-9 3nbemal dgbodsdabog, ,o¢) dmbosmbmgeg gommson(33omms, 56 g336smbmgcgdy-
0 3599m35mmobbobgdgmo go6g3mgdals asdm bagnmmgdb bogmb, dob dgdmns dmdsmmmb bgmdg 3-
egds. 98 3mbyMg@mm dg3mbggzedn aomgdmagds n33mgds: o) Bmbsmbmgmal goMmma(3zomgdom
©5 8) 3o9035m0bbabgdgmo go6g3mgdals Bomdmdmdam, Moz bogmal dmmbmgbals Ma3mgdsl sbo-
F90b 303bsmbmgMgdgmb. 3oMggm dgdmbgggzedo bgmdgz@magds dgodmagds dgbywmal, Moash ,om
00bgdmdL bgm3g3Mmmgdab 8batrg”.2 Ll 3-0b 398-5 Imbrom Babodgdmmo M@mgdol gob3sbm-
309 9dgmo bndogd@gdo 30 90056 bymdg3Gmmgdal dbsmggda.

bbg-0b 622-9 Fgbmoo gomzomabbabgdamoa dgdmbggss, Mmmabsg go8bsmbmazmadgmb ao-
@ngomabbobgdgmo ao6g3magdol godm gbogamgds bogmn, gMmon 3gbgwgoom, dgbadmms, abgm
(330mqd5Lmob sbm(z0Mgdmal, MLz bbg-ob 398-9 Fnbmo 0cmzomabbabgdl. 3 dgdmbgggs-
do(z 39693mM7gds 03373, 03 Loboo S SMLYEMBL, Moba(3 303bsmbmzMgdgmads Mmbmggdal bgm-
3930930l @agds o 3ogdams. 23

53 dgdmbgggeda LL3-0b 398-g dnbemab god8mygbgds 0do@mad oMol gsdmasbmmo, Gm3 bo-
60330 gdn 56 (3 35693mMgdab 08 Lobom dg(33ms bgds, Bmam®mbaz gb BmMIs nmgamnbbnbgdl o
o (3 babgmdg3Mmgdm ¢0sbsbbmmmds bomdmndmds, 3065086, babagomm bgmdg3Emmgdal
MHmb goydsmomgdgmos 3bsGgms 068 g gbms abdamsbldg bamdamn, Mm3mal gobmbsbbmeg-
dobo(z gdLabyMgds b 3-0b 398-g Fnbmo. 306mb3gdmoal JogH gs36smbmgmgdmabsmgal bgmdg 3-
G gdob 3mdmob gmgdal 3obnggds godsmmmgdymoas mbmggdal fbabyomm babosmowasb go-
3m3@nbomyg. JaMmamons, babgdgs Jobooggdalb gMm-gMmo babsdnMmds, — ,a599035mabBabgdgma
350 gdmgds”, JogMad (30mm 39 50gdmo 33 ghmo Babadommds, dabawaaqdolb Mgmgdsl MHmI o6
Bom3mM3maL, gb 3mMb 39 mn dgdmbgzgzs 380l bamgmo dsgsmomos.

3 dgbggmos 6., gsb§mns cn. (Myw.), dmady 8., bobody o., byzmfnsbo x., bLbz-ob 3m3gb@sto, b. IV,
&. 1, 0d.,2001, 225,

dogomoma, 01y 35365mbmzgmgdmal Bng® mbmggdal bymdg@nmgdol owgdal baggydggmoa gob-
5 ol 306 93mgds, HmA Job bogmatno bogon @Mmgdam o6 bfoMmgdmms s godmagmabs 3gono
6gds 80bo gobscmbmazmgdol mamdady, 3gdmga 30 dgoamgds aomgdmgds, 396dma, 3L gommgam-
abbabgdgmo aocgdmgdal godm ebgoMogds magobo bagma, (Foa: mxebolb Bgzdolb sg03ymem-
30l g0dm abgnMogds gobscmbmamMgdamo sgofszo) godbsmbmgzmadgmb megmagds 543L 8mdsemmb

by 3 mgds ©d Imambmazmb bogmal 9356 adGYbgds. ab. dybggemos ., ¢sb§mtins cn. (Fyw.),
dmody 8., bobody 0., byz@osbo x., LL3-ob 3MIgbGecn, B. IV, §. 1, »d., 2001, 225.
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2.2 3369dm3d3m3 Jg(33mab Mab 30l ©s30LM9d5 bLabbab Jg3nmgdabsb

bbbl dg3nmgdol bgmdg 3P mgds @sd30Mgdgmb YR gdsol sdmazb o cmgzsel bybbol do-
(3985, o IgmeErg 3ol JmbgdMogo damdamgmds 03gbsm aomsmgbos, Mmd dgadmgds bog-
Mobg 3993650 3oemal dMBgdab (LL3-0b 628-9 8mbemn). 58 brn®3odo oGndLaMgdemas FbsGnl
(35e3bM030 PP gds Moo gzl LobgmdgPnmgdm MMHomngMmmdab dgdama gogmdgmgdsdy.

dbgbbgdmolb Jmbgdmogo damdamgmdals gomamgbgds dgadmgds 3Msgemo gofmgdmgdoo
0ymb a03mbggmmn.?® Mmm3gmmegsb 18g@gbmds dgbadmms gommgamabbnbgdgm gofgdmagdoms
0363L 30939993690m@aL s domn (33mamgds Mogz30b0 dMLom, (30m3gYmo dgdmbzgzgdol gom-
35mabBobgdom, dgbadmagdgmos, LEmEMgo bgmdg3@mmgdol ©owgdalb dgdamd Bocdmdmdaem 53-
396 5 300 35mobbabgdgmo gocgdmgdgdab (33mnmgdsl BaMdmawa 9bogl. dnmbgwsgsm 0dabs,
63 bbg-0b 628-9 dqbmol goMamgddn dnbowsggdabsmgzolb bogomm bEmmo BobsdoMmdgdals Ro-
dmbomgamn oM 5M0l, Bomo sMbgdmdal dgdmbggzedas 3o aondamommgdgmo 0dbgdmes, 3o6mbdwg-
dgmb bgbbob Esd30Mgdmnbomgal dmgombmgs doga: PBO™ bs 3mgdo MmEgbmdol msebbal gobgbbygds,
obgy bgmdg 3Emgdol Jobowag gds dg(33mam 3o g3mgdsbmsb. 30bs0wsb bgbbal sd3nmgdgml o6
LryEL gobomb Mobgo s 9d3d393 sYgbmL gomolb sdMNBgds, 5808 m3 dabo ,babgmdg 3@ mmadm
dmggnbaob gobmogabngmgds“? gsdsmomagdmmos.

2.3. 33693dmgds:s Jg(33emab Mab 30l s 30bMgds 35§03bswgda Badgdgdals
36bgdmdabab bozbmzgMgdgma baamdab JoMsgzbmdal

byemdg36:9emgdob 396y39@0b AmL

LL3-0b 562-g Fnbmals 3oMggma babomabs s Igmeg babomab ,a“ J393464&0b dgbodsdnba,
09) ,©33g40M53939m0 MoMmb 588ML gosnbamb asdjoMmegzgdmal Bnge dgdmmagebgdmmo gob-
Moo JoMs, HmIgmog 39qbadadgds dsbambdyg s®bgdmem dnbal JoMsb®, 3sdab godjoMsggdgmb
dgydmos ,dgbyz0@mb® LazbmazMgdgmo baamdol JoMmsegbmdal bgmdgzGmmads.

bLbg-0b 562-g ,8“ Fnbmoo abgmo dgdmbgzgzss gomgamabbnbgdymon, Ammgbss JoMagzbmdal
bgmdg36mmgdal ogdob dg3ga bgmdgzdmagdol Imddgogdol 3gommdo o(33mgds gomgdmg-
35 — 0DM©yds 3060b oMol LodsbEOm MaMgdmmgds. Jocal gobdMesl, dgbodemms, IMsgsemo gomg-
3mgds 3065306m39304L, 833 M0l abgon(z, MmBgmms asbggGgd oz bgmadgzMmmgdal owgdal
Mmb dbaggdlb o6 dggdmmo. obo (33momagds, dgbodmms, s@bgdomas 0ymb s Fbsmgms ab-
B9gbms damabblaz oMmzg3gl, 969 (39t 39mm dgdmbgggzada babgdg agmb bl g-ab 398-9 dub-
00 gomgamnbBobgdymon aoMgdmgdgdol sMbgdomon (33mamgds. goddomMseggdmoal 3o gobmon-
0 MmEgbmdoo JoMab goabeol dgmegabgds s @sdjoMaggdmol mama sbgomab gosbosdg mbwos
00 g35b, OM3 30l Fbogms ImEadoms3gds Jofol LedsdMHM MaMgdymadol godbMoar mEgbm-
Bobmab bgmdg M mmgdal dobswaagdolb momdady. @edJoMs3gdmalb Mamo go@snbspmb gobmwon-
0 Jofs, Bog@mdMoga, bgmdgzmnmgdal dobowsogqdady amalb mgdss, dogmsed sbgo dgdmbgg-

5 Bogomoma: LabodoMmommmlb gosbyzg@omagdolb sembAmgdom, Gamsg 3bgbbgdgmb segzobms
000 MEJbmd00 D0sbal sbsbmeymgds, aseboobymbommdal boddolb bscdmgdal sbygdom, doo
dmob obgmo goMg8mgdgdoms(s, Bmammnss dbgdMaga 3o@obGMmaygda (dsg: ,8Lgbbgdgeb*
dmogfo bg@yzob Jgmgasw gonbsan®os 3mbagama, 3oBobdgmab dgogasm ogbams babma, Gm-
3gmo(3 b 359Y0@d S @SgRSMS goemn), 93mbmdn o 3B0odaboo s bbg.

Bshsgs b., Imabmzgbgdol s dmmbmgbol Logmdgmgdal 3mbin@agbns 396dm LadsGmamdn, md.,
2010, 77.
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3590 30b6mb3gdgmon g5340Ms3959mb, Mmdmab 068 gMgbgdoz oM@3g3d g E3mamo Gobom
bgmdg3emmgdal gogmdgmgdol dgdmbggzedn, sboggdl bgmdgzMmmgdol dmdmal aggmgdsl o
56 00035m0bbabgdl LL3-0b 398-9 gbedg dnbmom gomzamabbabgdmm LodsMomgdfng dgogal —
bgmdg30mmgdosb gobgmab.

©5340M398mob dogM asdMmamo JoMal goambogmmds sGab ob 3s@ngbowgdn bogmdazg-
0, M5(3 39340653989mb 8dmg3L JoMagbmdol dmdmal mggmgdsl, 3308 ma sbgom dgdmbgggeda Jo-
536m30b bgmdg 36 gdol 3mdmes a08JoMo393mob AbMH0wsb 3obmbagmas.?

2.4. 3369dmgdsms 3g(33mab Mabzob s30LM9ds basdmgggm
L3860l gonwydabsb

LosdE393M NYMMNgMMdsdn sdm3930L bgmdg 3Ermmgdal 3mdmoal bogyydggmo dgadmgds
aobglb 3bmgg39mob 80g® Loadmgggm dgbo@obol asmawgds.?® 39Gdma, bbz-ob 807-g 8xbmals
39b0d580bo 0 FBM3939m3s assnEs bosdmggzm Jgbo@ebn, 35306 ©s8Dmgg3L Jgmdmas
bgmdg3O9madol dmImolb gHommzgnsbo 3ol 3300 dgbyzo@mb bgmdgz@mmgds”. bgmadg6v-
m9dal d9bs@hybgds 36300l gobGal gofmgdy, dgbodmms, bosbdmggzm 3m33sbnal abomamg-
dem 3am3omgmdado 94g698gL s o6 romalb bobgmdg 3G madm HMmngmommdol goafdgmag-
35, 306000056 Losdm3g3m JgbaGobolb MmEabmds s asbabgzn Losdmgggm 3maLabyMmgds sMa3-
A3 (300 04mb. 5mdoc 830@m3 o6 dmgmbmggds dob bgmdg3Gmgdal dg33emam aocgdm-
9098056 dabowagqds s gboggds bgmdgmmmgdol dmdmal ggmagds. sdsbmsbagy, basbmgggm

dgbo@obolb 136ndzbgmm aodMEs ©s3dm393L bymdg3Emmgdol 3osdmg dmamal Ygmgdsl o6
060g930L.2° bgemdg3Gmmgdol ImImol Mgmgdel Bom3mImaL Lowsdmggzm dgbs@sbals 8603364-

mm3bo© 350000gds. ) Mo hoomzgmgds basbmazgzm dgbe@ebolb 360d369mmmzab 3odM©a, ymzgm
3Mb3 9@ d93mbggzodn baddob gomgdmgdgdomsb 3sdm3nbstyg Mbws awanbogl.

d0dobo@ady, Losdmgggm YHMNgMmMdolb 3gMomodn 3o gdmgdal dgzg3ms — Loasdmgggm
dgbo@ebol goomgds, 56 Bomdmdmdl L z-ob 398-g dnbmom gomzgsamabbobgdmm dgogal s dbs-
9L YBgdol 560ggdlb dmdsmmb bgmdgzGmmgds.

3. 3g(33mamo 3369dm589380bs ©5 6m3nbsmnbddab 3Gab303ab
WMH00gMn30d>M0ngdd

B0 35mEgdnmgdol dgbEmmagdabsol 8mddgmgdl 6m30bomaddal 3M0bz030,%! q.0.
36063030 030l dgbobgd, Hm3 35t bmBabsm Mo 08 Mebbado Nbos sngsMmmb, HmImal dgbods-
Bobooa(3 0ym oqdmmo bgmdag 3Gmmagds.24

237

Boggodzocemo d., dgbggemos 6., g6 mtins . (Ggc.), dmady 8., 60bady 0., byzFosbo %., bbg-ob 3m-
396@960, 6.1V, 8.1, »3., 2001, 134.

0bgodg 8., 6gdsgmammdomn obmggzal Ladstommgdfngo Mgammamgds, md., 2001, 27.
LoEsbmgggm dgbo@ebol god@ws, dgbadmms, 45630Mmdgdamo agmb Gmams basbdmgggm 3mdds-
6ol dogs (3og.: Datoen), oby 3oty BoJ@mEgdoms(s, dogamomaw, 39w0035396890%g Robgdal b-
oo. gabgdal BB 30, dgbadmms, meg0lb b&ng, abgmds gofgdmgdgdds asdmobzomb, Mmdgmos
dmbgbals dgbodmgdmmds 396 0dbgdmmes ambagmmmo bogotonmgsn bgmadgmmgdal @segdabsb.
30b30d9 8., 6gdsgmummdomo @sdmg930L bodsmmadfngn Ggammomgds, md., 2001, 27.
LogoGmnggmmb mbgbogbo Lobsdsmmmb badmgsmadm, badgbocdgm ©s go3m@®mgdol bLogdgms
3oma@ab 2009 Bemob 17 bggEg3d&nl Ne s1-239-564-09 a56habgds.

2 Bsbgemadg 8., bgdab gs8mazmgbol ao63o@m@qds, oMmasbed@gbmmlb 3583060935, bmInbsemabBals
36063030, gu&b. ,JosBormma badsMmmal dodmboemgs®, 5/2002-1, 174.
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» B0 35mEgdnmagdab dgbEmmgdaob @H™L badmdsmdm 3mogdbol 389-g dqbmab? as-
3mygbgds dgadmagds dbmemme 08 dg8mbggzedn, Mmse bgds ©gbmBabs(3ns? by gmmal gfHog-

aob (F9Obab) gobms ob 930695, sbgzg 3ol dgagms s gMmzgbymoa om0l 3n3g-
« 245

Mobgmas(zns”.

bobodaMomm 3Mog@ongodn LLg-ob 389-5 dnbmo 0dazomow go603s6Egds, MHmd Gumoab g&-
g9l (39MLob) aodMms 56 dgd (3060908 o6 gyeabbdmdl gHmgbmmo gomy@ob — momals 3u&-
Lob 803 gdol YbmMA o g806,% bbz-0b 389-g Babmoa cmgomalbbabgdl gmmob 60dbol
bm3nbomyMo mofMgdymagdol (33momgdolb eMmb grmob 39Mbob dg33molb ©s oMo gymob bags-
@M 3mbob (33m0mgdsb.27 dgbodsdabaw, gb 8nbmoa o6 as8mnygbgds gmemol bm3nbomammo
39(330m0 3MLoL goMmEb0L PMHML, ol 3PALbmsdmMabo (oMol EMEM®sb 56 Mol bbgos
3598 obmab ndoMmmgds) bbgomdals dg3mbggz983d0, Mowasb LadsbHm g3mbm3dngal 3oMmdgddo
3o B0l 8gMygmds bagbgdoo obadggdns.2®

00356 ©533300M959m0 3God@03go sbgmos s 030b gomzamobbobgdomsy HmMA ,xmab
306bo 60d6s3L gMmo 939460l gumoab gMhomgnmol mofMgdymagdsl, godmbagnmb bbgs J39ybob
Bl gBognmon”,?? 30bsbdgbmbaemo 04693, Gm3 b 3-0b 389-9 Babmdn as3gmwgb bamsbsom
30000735 030l Momdadyg, o Mol geabbdmdl ,gamob 3Ll gobmws 86 dgd30Mgds”, 3abos-
0006, IboM 9935, dgbodmms, LEMG g momal ¢bmnE 3o gdmab dodsmmgds o 3ogdommb
389-9 dgbmob 3mbBgbmoggdol bgggmb, Moasbss ob ,gmmab 3g@mbal“ dodsmm bagmagsbmgmg-

6250

dm 5dm 3ogdyymgdsbome sbemmboo.
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LL3-0b 389-7 3mbemolb Jgbodsdabow, 9 as@obrnlb 3ol LomagmMdsdwy gonbomms 56 dgd(30Mms
Bgeob ghoggme (390bo), 96 3goigaers goergde, 8mzarry Fomydgeos gosnbormb 0d yyM-
booy, Em3gemo(z Iggbedadgds gommadamgdal Bac3mdmdal MHmb. 3omm@ob dg33mobab goms(33-
0o HN0gHnmdgdl bagmdgmem b agomb ob 3gMba, HmIgmoaz ool dg3molb emgl
@b gdmdos Gumab 93 gAhomgnmgdlb dmeab.

3085m0maE, ,g6m3nbs300 3obo(zos bLadgmms 3933060l EMHML 356gmds, Bmeabsaz 10 3sbgomnls
bm3dnbomo dgazgoms 1 3obgmal bmdnbamoo. gomu@al dg33mal sgomo 3gmbrs 35306, Mmug-
Las Bbymo Gndma dgogems 393mbom, bmem 393mgg 33mbo — mamom.” ob. dmndy 8., fob -
0o (., (Fy0.), bobody 0., d9bggemos @., by @mnsbo x., bLbz-ob 3m3gb@ o, b. I, »d., 2001, 347.
0b. badommggmmb @Dgbogbo LobsdsMommmb s@dnbab@Mazomm ©s bbgs 398 gammonl bLogdgmes
3omo@ob 2006 Bemob 10 8sobob Ne 8b-1387-962 (3-05) go6Rnbgds, badsmmggmmb mbgbsgbo be-
LadoMmmmmb badmgommsgm, badgbamdgm s go3mEMgdab baddgmes 3amma@nb 2001 Bemob 18 ngemabob
Ne 33/614-01, 2000 Bemols 26 0gemobol Ne 3 3-411-200 g56R0bgds, 2001 Beob 27 0360bob Ne33/551-01
3o@3by3g@oergde.

6393c7d9 b., gemomo 3omEgdmadol go@obrs gumomn gMmgmmab 3m@bob dgigmobsb, ,Jom-
oo badsGmmob 808mbamgs®, 6/2003-1, 194; ab. sbgzg, badsGmggmmb bgbagbo babsdsGommmb
Ladmgammagm, badgbomBgm s ao3mEMgdob baddgms doma@nb 2001 Bemals 18 ngmoabob Ne 33/614-01
3o@3by3g@0ege.

Logdo@mggmmb @bgbogbo Labadsmmmmb badmdomagdm, Ladgbomdgm o gogm@mgdob Logdgos
3omo@ob 2001 Beob 27 0360b0b Ne 33/ 467-01 456Rnbgds.

M Bsbgemodg 8., bgdab gs8mgmgbol gobdsm@gds, 3omasbed@gbmmb 3gd(306Mg9ds, bmInbsemaddals
360b (3030, ,JosBrommo badsGmmal o8mbamgs®, 5/2002-1, 174.

Logdo@mggmmb @bgbogbo Labadsmmmmb badmdomadm, Ladgbomdgm s gogm@mgdob Logdgos
3omo@ob 2000 Beob 14 0gemobob Ne 3 3/305-200 go6h0bgds.

659309y b, BYER0 Forr@gmgdab gorsbrs Bmorn ghHmggmob 3g@beb 3g3eabsb, 7Mb.
wJo®ormmo badsGmmob Jodmboemgs®, 6/2003-1, 194.
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6m30bomob3al 3M06(3030L 5Gbo 03530 3aM3sfgmdl, Hm3 gmab dbyowzggmmdomybato-
3b6m3ab (330mgdomds o 5M0b gomababogmo mabbol googsbgdal bagndzgma. !

dgdmbgzg3900, HmImgdo(y 389-9 3bemals 3mBgbmnggdol bggHmb oggnmgbgds dgbodmms
3939 d93mbgggada 398-g9 dmbmom gsmzamabbabgdamoa asmgdmadol smbgdomoa (33emoemg-
d5(3 0gmb, 858653 06 oMol gs8m33g0mnmo bl g-0b 389-9 3qbmal dndscrongds b j-ab 398-9 daqb-
oo 30035mnbbbgdym Mgammomgdobosb. Lbg-ob 389-g dnbema LL3-0b 398-g dnbemmsb do-
oMM gd0m doMomos Mbms Rsnmgzgammb bogsdmbs jmobm bmMmdswm, 30650056 ngn s6gLbMHngqgdl
@dnommE Fmob ghognmob, 39mbobs o9 gamn@oeb dgigmob dgdmbgggada aoblbbzeggdaem
Lodomonmadmog dggal. od(se, bbg-ob 389-9 s 398-g dqbmgdals 3mb3n©gb300L dgdmbgggs-
do, aomdamormgdgmos bbg-0b 389-g Igbmob M30Ge@gbmdal H3ommdm smasmgds s dobo bLg-0b
398-9 3bemcob 8ndsrmgdnm godmdGozbogo domals 8dmbg MHgammamgdam smosmgds™.??

6m3065mnb3nb 3G06(3030L gEm-gfmn yzgmedyg oo 6s3mmzsbgds 5ol ob, Hmd ngo 396
QbOMb39mymBL mMogg AbaMob YLbogmmbmgdabs s Mabzgdol odmgg3oL bogomu@m umbob
3g(33e00bsb, 0bgea(300b 86 g3z (300b Fg8mbzg3530.2%° o4y 0bgms (305 gobznmaMmms @a(3mns
bgmdg36mmgdal Bbmmme gHmo dbatolb — Imgamal 0689 gb0, 306mb3gdmal dobsba 3o mMngg
3bomob LadoMmmonsbo 0689 gbgdol s (3305.% 580@m8 389-7 8mbmom gomgamalbabgdmmn 3q3-
0b393930b oamBabsl gomdsmmmgdgmo 04698, B8 LL 3-0b 398-9 8mbemals 3md8qgds (3oembo-
bo godmofozbmb. Gowasbss 389-9 Inbma 3mbiMg@&mm 39dmbggzgddo dbmemme gemo dbsmals
06 9MgLgdol s(335L gdbobymgds, dgmeg dbsmal 0b@gMgbgdo sMbgdomo MmMA o6 sntmggl,
M3065&gbmds b dngbagmb 398-g 3benl, Gm3gmog Jobbow abobagl babgmdgzymadm bm-
BobBMAMB0L smEagbol s MMngg 8bafab 0b6@gMaLgdol Mobsdst @s(335b.

3omB0b 39@bab dg33mob, Fumab gongsba®madob Gabgo ymggmmgzgolb smbgdmdl, 389-9
dbmo 30 08gbs@ sMILENMmYMBamNs,*® HMI mMngg Fbaolb 068gHgbgdL 396 0(303L. Botms-
05, FYEI© 350N dgdda gumal 39@abob (330mgdomds 3MgEo@mmalb Mabzob bggmmb
8093036939,2% 303658 Mab3baz 0d3b msgabo LadmgMg80.5" s80@mI, HmEgbs JgbHmmagdsobe
5 Ladabybm JgbEmmgdal dmEob g33039mgb@0 08gbsw dmogMa oMmgggs, Mmd bgmdg&ia-
3800 bs30bG0 Hobgolb goMamgdl sdomdgdl,?® Ladsmmmosbas s8md8gomgl LLs-0b 398-g 3xb-
0 5 35abENL MEIbmdnL Fobowsg gds gsbbmm(zngmuogl.

dgbadmagdgmos, bb 3-0b 398-g 8qbemb, 83539 3m@g gLl 389-9 dgbemam dmbgbmog gdmemo -
®09Mmmdob Bomamgddo Bdm 30b6m 3mddgmgdol s@gsma 3Jmbogl, 3oy bbgs babob bgem-
d93699mqd9d3n, 306500056, Lobgmdg 3Emmgdm Mab o, Hm3gmbeg 398-9 3mbemals 498mygbgdaboo-

21 bagdotoggmmb qdgbogbo Lobsds@mmmb Lodmdomosdm, badgbsmdgm ©s aogm@mgdal Logdgmes

3omo@ab 2009 Bl 17 bgd@gddcal Ne ob-239-564-09 gobRabgds.

Bshsgs b., Imanbmgbgdol s dmmbmgbol Logmdgmgdal 3mbin@abns 396dm LadsGmamdn, md.,

2010, 82.

_pgdob-oano ., GO0 3omEgdmgdgdol dgbemmgds (Lobgdabstm 653Gmdn), md., 2006, 38.

0d3zg-

bm@3ab Lo 3obmBBEgdmm bofmgqbgdDy abgMamgdaom ab. xobodns ., Mm@ gommydamgdgdal

dgbEmads (bobgdnbomm bad@mman), md. 2006, (mb).

236 Unberath, Bamberger, Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313, Rn. 35.

BT Bmodyg 8., o6 mos . (Mycw.), bobodg o., d9bggros M., bgzmEosbo x., bl z-0b 3m896@s0, 6. I,
»d., 2001, 349.

38 Palandt O., Birgerliches Gesetzbuch, 65. Aufl, Miinchen 2006, §313 BGB, Rn. 27; Unberath, Bamberger,
Roth (Hrsg.), Beck‘scher Online-Kommentar BGB, 27. Aufl., 2011, §313, Rn. 36;

252

254
255

112



@850 gasdgoeo, Jy;gomo gomgdmgogdols gogegbs bobyendgmaamadm JHmog@Homdsdy

30b momddab go0086y39@0 860d369mmmds 593b,%7 y3g9mody o@a baMabbao 8bsmggdl LEmMgo

FOS© 39 dnmadgddo 930G 5dsm. 353683 839 MbS 5nbndbmb, MM3 gMma©n gomogdy-
m9dal IgbEmemgdal bygHmwsb LL3-0b 398-9 8mbmall ImJdgads 56 Mbws gsdmoamnbmb. 389-4
dnbmoo gomgamabbobgdymn dgdmbzgzol oamdabsl ygmggm 3mbiMg@ e dgdmbggzedo mbo
dgdmb3gl, Ms8gbsm oMol (33momgds sMbgdoma, M3 bsw ngm dabn oamds gobdgMg@own,
dggdmm oy oMo (33mamgdsl gogmgbs dmgboobs bgmdg3mmmgdol ©ogdady, sBmmmgdl oy
505 (330mgdd 35mEgdmadol dgbMmadsl. 39Mdme, (33momagds M3gbswss abgmn gomgdm-
969, HmImals gomgamobbabgdoms(z 3baMggda o6 gMom-gemo dbsmg bgmdg 3 mmadsl o6 o©gdos
3b bbgs 306mdgd0o @ogdws.

03®9bow, J0Dobdgbmbaemns, b -0l 389-g Inbmoab godmyqbgdol Gomamgdo, dg33eomo go-
98mgdgdal 8m3bgLbenggdgmo bm@m3ab s9y30mgdge B06s30MmMmdgdmab dndsmmgdom d93mb3wgl.

VI. ©sb 3360

bobgmdg 3O Mmgdm PYHMogMommdada dg3gmomo goMgdmgdgdal 5dm3gbgds BoGIMIMAL
bgmdg3mmgdal 30Gmdgdal dg33mab, bgmdg3nmgdosb gobgmabs s, (3om3gnm dgdmbgg-
3530, dgLEYYEgdal gomEgdnmadobogsb gobmsgabyygmgdol dmmbmgbals gmagdsb.

dg(33emomo 356 g3dmgdqd0badn bgmdg3ammgdal Bobo@saggdal 0bLGoGME0 dabbsw abe-
bogb Labgmdg 3 mmadm MebsbbmEmmMdol ©a(335L o 3gmambobrabng@mgdol 36abz030l bognd-
39y bgmdg3emgdal, bz dg(33mamo Labom, dgbemagdol dgbadmgdemmdal 4360b, Go-
D3(3 »b9dg30Mmadab bagomogdnmm babosmb“? 456538 30(398b; Jogca8 bl 3-0b 398-9 dqbemals
d0b55Mb0 03da35M0@sd Rsdmysmndgdamo, Gm3 0gn, gMmo bz, dgndmgds asbbomemao ngbgl
Lodmgomagm bzl LB sdnmuMmMbol oMb o, dgmeg dbMng, 30 sbgmoa bLGsdomymmdaboo-
30b bag@obgm, 306000006 53539 6m@3ab Laggdzgmbg Labgmdg 3G mmgdm YHMogMmomds dosg-
Mgdo.

0gdob 33ma30L dggagdo dgbadmgdgmoas Rsdmysmndwgl dgdgan doMomomn ©gdmgdg-
60b Loboo:

® dg(33momo g56Mgdmgdgdal 30mmdgddo bymdgmgdal dobowaggds ool dbsmol dngm
1306058 9boE gobbabmE(309mgdgmn dmmbmgbs. 83 MRmgdal Mgomadgds 30 Lamsbom bnbadn-
mdgd0b 5Mbgdmdadgs sdmzomgdymoa. oydze bL-ob 398-g 3ybema dabowaggdobomgal o4-
(300939 B0bs306MmdgdL @ omMmam 56 asbbodmgmagh, Ma(s dob 3Gad@ngnm moMmgdmmgdsl
53(30690L, 306500056 dboMol dog Bobosoggdol Mmomdsdg mmbmzbol omym3zbadmog bocw-
390emmds, 3mgmgbgdal oamdol Mab 3ol dobomgol s 3obmgds, goMgdmgdoms (33emamgdol sMo-
oMbgdommds o6 (33tomgdol Babobbom gomgzamobbabgdol dgbodmgdmmds dggmoar gomgdmg-
390mab bgmdg3mmmgdol dobowagqdady oMol mddob Loggmdggmoa brgds. dg3gmoma gomgdm-
969%0bsdo bgmdg 3 mmagdol dobowseggdal Ladsmmmgdmoga Mgammomgdal LEYmymayal dod-
boo 30bs6dgbmbamos, LLz-0b 398-g 3gbmom 35638 303900 0469L dgdmgan Bobsdnmmdgdals

29 bobedoMmmmm 3Mod@030b sbamabo (3bsymal, Bma bl z-ab 398-g 3qbmo (3gbsdsdabo Babsdomm-

3980b 86bgdmdabob) 8obomsegqgdob Mgmgdsl 08 dgdmbggzedn ncmzomabbobgdl, ;v 3g33momon go-
193mgdgdo Ibamgms Mabgolb byygHmb o6 dnggnmgbgds.
260 “Pacta Sunt Servanda®.
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9mmdmomds, M3 babadaMomm 360 3ol sbomababs s bLbgomsabbgs Bystmgdals dgxgmgdol

bogyydggmdyg godma3ggme:

1. 49698mgdgd0 bgm3g36madob owgdab d58ama 1bos dgo(3zommb;

2. 356 93mgdoms (330 gds Mbes 0gmb s@Mbgdomn, 83 3oMe.

3560g3mgdoms dg33ms sMbgdomae 300Rbggs, myy dgzzmoamo gocgdmgdgdo gomEgdyma-
30l dgbemgdab 30N 9L gommmgdslb 0b393L, (33mmomgdals gomgsmalbbobgdol dgdmbggzeda
30 bgmdg3Mmds 96 o0 dmeEs 56 360d369mmzbae go6Lbgaggdmma 3oMmdgdom snEydms.
330bmobsgyg, oMl o9y sMs goMgdmgdgda sMbgdoms, 5339Ma@ dg(33mamo ymazge 3mbiMg@m
dg3mbgg3530 bLogdnlb Ggogd@mdMagn go693mgdgdowab godmdnbamg Mbos oanbogl;

3. 396g3mgdoms (330 gds ImgmmEbgmo 1bos ngmb, Jgbedadobaw, bgmadg3@magdol do-
mado dgbgmob @MmL Jobo gmbogGmma gomgamabbobgds — dgndmgdgema.

09) 356033mgdob (33em0mgdol gomzamabbabgds bgmdg3dmgdob egdalb @M™L sMbgde-
0 30mMgdab Jgx3oLgdosb g493mdenbafyg dgbadmgdgmos, abs 56 dnohbggs dg(zzmam gomgdmg-
0ow;

4. dg(33mom 35653mgd93006 bgmdg30ymagdals Bobowsggds dmmbmgbo 1brs 0dbgl gm-
bogEmmo gosdo (omymzgbgdemag) 3gz3emamo gocgdmgdgdal bBomdmadmdawab;

5. bgmdg3emagdol go@abnbyzs 3baggdal 8n0gM Mbws gobbm®(30gmmal 3gmomboboabo-
96980 360b(3030L LoggmdggmDy;

6. dg(33magmo bgmdgydmagdolb dgbombnbgds gMm-gfMmoa dbsmabomgol dommgdgmo «b-
35 04mb, 396dmE, gbEMmgdsbs s badsbmbm dgbEmagdsl dm@al 360d3bgmmm3560 obdssblL
Mbs 5MbLydMdogL;

7. 3m3mqbob oamdal Mol o sbsMamgdam dbatgl Lo gnmatm mazdg o6 Mbws 3Jmbogl
2093 go.

bLg-0b 398-g 3nbedn sbgmo Gob 3ol gobsbomgdsdg sMoggmns bamgzsdn. doybgosgsw sdo-
Lo, bobadamomm 3Mog@n3odo dg3gmoamon gomgdmgdgdobawda bgmdg3@mmgdol doboseggdol bo-
3oobo dbaMgms Mab3ob bggMmb asbbsbmgmabes s dobn dggsbgdal dgogasw bywgds.dm3gd4moa
MO009M0mMdab LadsMomgdMmngn Mgammomgdol LEYMymMBEL JoDbom Fobsbdgbmbamas, L 3-ab
398-9 dgbmo Ibatggdl babgmadg 3G mmgdm Gab 3ol go6s60omgdalb dmbommobgm dgogadg Jogyon-
095@qb;

8. dg(33emom 306 93mgdabs s dgbEnmgdal gommymgdsl dmMob Mbws sMbgdmdroglb dobyg-
BmdMngo 3o33060;

®000M Mo 30Mmdal 5MMbgdmds gsdmMn3bo3L @obsmAgbo 3ommMdgdal sGbgdmdsls, sdn-
G™3 530 gdgm0d 439 5b0dbymn BobsdnMmds 3ndnmsdoymam sMbgdmdogl s gommgdy-
930l IgbEnmgdal goGnmgdsbmeb gmmogmom393306dn dgxsbogl. o9y gofmgdmgdgdals (33emo-
mgds 33mEadmgdol dgbEmmagdol asmmadsl o6 06393L, bgm3gz@madol dobosoggdol
NQRmgds 36 bomImadmds.

® Lb3-0b 398-g 3bemals JgmMg bsBoemal JabosMblbe s 83539 3mwgdbob 73-g Igbmoal ,a"
J43939964&0b dobssmbl dmal gobbbgeggdsl Mgomymaw dsmn bmmmm Lbzssbbgs 3ybmoom
30035m0bbabgds aobo30Mmdgdl. o6 anbogds Mo dgdmbzgzsda bom3mdmdl ,oMbbmMa bom-
dmEagbgd0” bgmdg3emmagdol dobowaggdolb gmgdsb. badsmmggmmb 1bgbsgbo Labsdsmemb
3563508 9d0m(3 03 g56gdmgdgdal sMLBMM 5dds Moz gotnggdsl agom Lagydgmow dg(s-
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©M30m ©3EMM 356M039898msb (LL3-0b 73-9 3Pbmmsb) YHMngMm ogdomdn gobobomgds. swm-
60369m0Esb g93mdnbamy, 30bsbdgbmbamns, bL3-0b 398-g dnbmals gmEg Bobommn s3memgdyem
0469L ©d 3o60aqd0b bogndzmem ogdamo ,omsbbmmo Bamd3mmagbgdn Lodmdsmadm 3mwgd-
bob 73-g 3gbemab ,a“ 4393964&3 83mabgbHngmb, Homs sBbmdMagom gfmo dobss@bal 3Jmbg be-
domngdMngn bmmM3gdal Laggdzgmdg aobbbgoggdamo Ladsmmmgdfngo dgogagdol oamads
®030050 04b9L (30mgdmmo.

® mM3bOHM36980L Moz300056 S(30mgdol B0bbom, JoDobdgbmbomons, LL3-0b 398-9 dybemals
306390 boboemal dgmerg Bobswamgdowsb bodyzs ,3 3936050 s3mmgdym 0dbgl.

® bymdg3mmgdodg oMol 0ddalb Mgmgds Mbogndgmmm M3 o6 gs35MG03mgL s Lo-
bgmdg3emmgdm bGsdomymmds dgbsmBnbrogl, obgomn dgdmbzgzobasmgal, Bmogbsg Ibsmggde
396 056630056 Jobowaggdal BgbLs s 30MHMB5dDyg, Lobodsmmmmbawdo dndsmmgs s 30mgdg-
o 996@s 0gmb. bgmdg3emgdosb gobgmal Immbmgbs 1bos ©sndzgdmmglb dbmmme dsb dg3-
033, M3(3 bobadsmnmm dgdmagdmoaw 300Rbggb bgmdg 3G mmgdol dg(33momo gofgdmgdgdabowdn
Bobowaggdsb.?* bgmdg 3Gmmgdnwsb gobgmes bobsdsGmmmbam8n dndsmmgol aomqdg dgbodmagds-
00 35306 0ymb @sobodzggdn, MmEabaz 96 (3 Mo Bbomal smam biyMb Lobgmdg3Bmmgdm KBmagH-
omdob gog®dgmgds, Momasb sbgo dgdmbggzeda mbodsmmm ndbgds Labsdsmema ,ondmmmb*
3bomggdL bgmdg3mmmgdal dgbomhybgds.

® 30000006, dg(33emamo 306 gdmgdgdo, doMomssm, aMdgmazensb babgmdgzMymadm nE-
®09HnMd933d0 35dmaygbgds, LabyMzggmos gobosmgdamo 0dbgl abz-ob 313-g 3oMogMogal Jow-
am3s s 03 39dmbzgzodn o) Jobosoggdab bsgocmbo MoMymaunmo assbywgds, bbg-ob 398-9 dnb-
mob 39bsedg bobomom gMdgmzansb bobgmdg 3@mmgdm gMmmogHomdgddan dbsmgl bgmadgGmemg-
30l 3mdemals ggmgds dogbogmb, oy Ibsmgoms 068 g gLdo o6 dgab Jomgdama dgbEmmagdobs o
Lofggdmoab 306 EodMNBYds, 56 5badbyymn dgydmadgmos.

® 53300 3oM93mgdgdobowdn bgmdg3mmgdol Jobowaggds o6 gs3maygbgds 396mbal-
3096 3omEgdmgdom Mm0gHmnmdgddo s oM (3 (39mdbMng goMoaqgdgddo.

® LabyyM3zgmns, 6mdobomaD3ol 3M0b(3030l IMJ3ggdol gomamgda dg33emamo aofgdmy-
3900l dm3bgbmng gdgmo bm@3ob o 30mgdgm babsdnfmmdgdmsb dodsmmgdom 3gdmb3wgl. L 3-ab
389-g dqbmoom gomgamabbnbgdymo d93mbggz9d0lb ogmdabsl 398-g 3mbeals Imgdgogds o6
Mbs godmamMazbmb. og30 (33mamgdgda, Em3gmms bomdmdmdsbs bl g-ob 389-g 3bemn nomgo-
mobbobgdl, dggmoamo gocgdmgdgdabsdn bymdgmnmgdal dobowaggdolb Baobodnmmdgdl o33s-
ymxzomagdl o goMgdmgds 0d@gbsm sMomgdlb dgbmnmgdsl, Gm3 gb (33momgds 360d3bgmmg-
bo sbaGomgdl bgmdg364mgdal 3gmmg dbamgl s dbamgms 0b@gmgbmes abdsmabbl 063930,
1306058 9bmds, Bmasmn badsMMEMNdsbmdals 3Mnb(3030006 godmdnbamy, L 3-ab 398-g 3mbeml «b-
3 dogbogmb.

® Lb3-do Ig33eomn goMg3mgdgdal 3m3BgbMnggdgmo brmmdol sGLgdmds, 08s3MMYMms,
Bom3mM3mdL dgbemgdol dgndmgdmmdal 3sMgammomgdgmo gHmasbo bm@mdalb sGLgdmdal o4)-
(300 g8mdsbo(s, Moms 3 Mm@ 0bbEGoG Y@L dmEMob bemgoma bo3obmbdwgdmm mbybg 0dbgb ao3-

93990 s gl doMmgdnma badsMomgdmngn dgogan.

261

Bogodzoema b., dg3zmomo aocgdmgdgdocm bomdmdmdama dgbEmmgdal gomormmgds s dgud-
mgdmmds (396M8sbmma s Jofmoyyma badsGomol dgoomgdombadstmmemgdmaga sbsmmada), ,bs-
doconmal gu@bama®, Ne2, 2011, 163.
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® Lb3-0b 398-9 Fgbmo sl Bmgsn bmEM3s s, P3oMo@ Lo, gobsmzgemobbobgdgmos 3m-
©94bob b3gnomuEn bm@dgdo, MmMImgdos (3oe3gnm bobgmdgzMnmgdm Mabzgdb sMgammo-
098L. d(39, LobgmIg 3B mmgdm Moz30bnRmadol 3M06(3030L Logyydzgmdy, dg3momo aomg-
3mgdgdol o3m(396580bsmzgal bomggdl dgymdmoasem mzammbgg ImabgbEngmb YHmogMmomds,
bgmdg36mmgdsdn dobawaggdal 30Mmdob osmgdam. 35dsbawady, bbg-0b 398-g 3mbemmab dndsm-
®9000 30658 gbmds bs dngbogmb asfnggdol Logndzmolb doMganmamgdgm b3gosmy®
bm@37g8L, beaenm 83 bmM3gdmab dodosMmgdom 30Ma@gbo, mgoom bgmdg3mmgdss. s30&md byem-
dg36mgdado 3aboaggdol 306mdgdob @omds, dg(33mommn 306 93mgdgdal Bo@3dmadmdabsls, dg-
bodmmos, dbagoms 0b@gMgbgdol sd(3030 399560B3n gobrgl.
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1.3gbsg5mn

5005305b0b YyBmgdgdo, Hmam (3 ImMomno benMdgdo, gbgds @s dma(303L yggmoxgml, Mo
505305600 0MLYSLMSb M0l s 3o3doMgdmma. yzgmes bobgmdbogmdo dsmo s (330 Y dEOMB3g-
Y4mxyomo ©d 3oMsb@nmgdagmos J3gybol bgbsgbo 3obmboo — 3mbLE0GY(300m s dndnbamg
396mb3gdmmdom. dobgoegem 5©sd0sbol Rmadsms @s(330L 34sto bm@m3s@omn goMab@ng-
3oL, gemdsm® 3963005Mg05Lmsb ghma, by YROM 0dBOEYdS Jocmn oMmmzg3z0L Mobgo s,
dgbadadoba, bagnm bpgds MBmgdsms ©s(330L LodsMmmadMogo gocob@ogdol gogemommygds.
3mdsmE a5630m0Mgdsdn, N3nMgzgmal ymgmobs, ngemalbbdgds 0d bggMmgdol gobgomamgds,
Mm8gmba(z 30MEs30M0 go3mabs dgmdmos 0dmbomb 8s8056%g. sbgm bgggmmgdl 30 8ogzmmgbgdes
0bgon dg(3609Mgdgd0, MmammMo(3os dgn(300s, 500530560L 49698030 S dommmaons.

Lodg(36096M-8gd6039M3s Bggmee 3098 gn(30babs s dommmanal Mom@gbew LbEMogn
a5630m0M9ds dEONb39mym. 3gm3g Lagnbal dmemmb dgbadmagdgmo gobs ssdnsbal gg96980-
3960 3meob gsdoggzms. dgogasm, bgd0b3ngMa 3mEbama 3Mbgdol g9dmmgds s g969@& 03160
LEOYJGNEs dgadmgds dgbbagmoam s dgzgmam 0dbgl. 53 3gHomesdwyg, domemaons bdoMaw 3g-
©0(3060b o3b3smg 35360969050 goboboemgdmes. dooRbgmms, M3 domemans gbdsmgdmes 3g-
©0(3000L 335 0] 03 55350 gd0L 58MALILS s 3 3Mbommdada. md (3o, dmmm 3gMomeodo, gb
dgbgmmgds dgozgoms. emgbomgmdom, dommmans (300emaL s@s Jbmmmmm dgoxsbmb sosdo-
sbol g9b9@&03M0 3m@Bgbz0omo ©o gosdxmogbmb 5s30560L Ro6IMMgmmdol damdomgmds,
o639 dg(339mb 30093 3969803960 3m@9b(305ma. LEmMgw 5308 ™3, Mm@ gHs@n@mseda bdomow
353mog3mos ImbodMgds, Gm3 ,bozmbemg s gO6IMMgmmds 5l 5sd0560l dogf 35603¢)-
0635000 3969803060 0bxmEmBs(309,“! HMImob Igbobgd sMgmm 983Dy 0bgm®mBamgdmmm-
30l dg3mbgggado, dgbodmgdgmos o306 0gbgl s(30mgdamo dmbammmebgmo 3dndy dgmgagdo
5 39009350 339 0d6L bLogmbemg. 90s80560b 96980 30L dgbabgd 8g(36096gds admgazs bodey-
amgdal, 3969803900 &abG0b Laggydzgmbg aobbmm(309m@aL 3060l 56 Jobo dmedmogmal gob-
3G gmmdal dpgmdatgmdal B0bsbBamo 3Mmabmbamgds s, dgbadsdabn bagmdgmab s@bgdmdal
dgdombzg3edn, xgM 3093 Ko6IMNgmo 30MmM3690s dgRsbogl 3mEgboMa ,o300dyma” ssdo-
0bo. 500530560L 396m@B 030l dgbobgd nbgzm@s300b 8m3mggds bbgswsbbgs badysmadom oMol dg-
Lodmgdgmo. 5530560L 396m@0d0 dgqbodadgds mMagg ddmdemabiogsb domgdmem agbmadl, 3g9Mdme,
JEM3mMbmMBgdL s Bomgsb mmzomobgdam aq9693L.% 585 9 03 ss350gd0b Bndsm vsdnsbals
doMgzomgdob dgbobgd abzgbol goggmgds dom@ngaw dgadmgds bbgymbdg (mMgobmgddy, 3o6-
by, Jbmgomgdby) ©s33063980b bLogmdzgmdy. goMms 380bs, bomgsbm 565369ddg s 3306039053

k

obgy-0b 0g@oonmo gs 3mEg8ob emd@m@sbo, Imbgguma mgd&meio.
Geisle Sch., Genmanipulation oder: die Endlosspirale zum Metamenschen, abgedr., in: Dokumentation der

Frankfurter Rundschau v. 2. 1. 1999, 9 omamgdmos: Tinnefeld M., Menschenwiirde, Biomedizin und
Datenschutz Zur Aufklarung neuer Risiken im Arbeits- und Versicherungswesen, 2000, 10.
Begleitbericht fiir ein Bundesgesetz tiber genetische Untersuchungen beim Menschen, 1998, Rn. 146.
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30 0dmg3s 030b oaqbob dgbodmgdmmdal, 543L 0y ofs 30Mb doMgzomgds 3mbiMgG Mo ©ss-
3900900bodn. 3MbgdmdL 4969803960 GgbGnb Lbgswabbgs dgomman. gMm-ghmo sbgon dgommeas
g 3nm®-39698039M0 §gbEo, Hmdmaomsy dgbadmagdgmoas babobbom oanbogl, sMal oy
565 50530060 dg(33emnmo, INE0Mgdmo aqbol Jo@omgdgma. s3a356( &qbGL gB3dbgds babslbos-
60 bo83@mMBsGMn, 30bo P s 3MmMabmbomMgdsmon badgoa(306m 3969803960 osabmbGngs.?
3basgbo @ndab aodm 33mg3980 3gbadmgdmmdsl ndmags, babsbbom ngbgl s3m(36mdama ssgewg-
35, ®mImal 6568 d36al semdsmmds(y o@ns.

B0bobbom 3Mmabmbamgdomn nbgm®ds300b Grmds dgbadmms 36390968 ™ LogMmbals
993390 Bgom 503mAbE gL o 356 50530560l (36M3Mds BFognnma© dg3gommb. yzgms s©s-
3006L 56 dgmdmos ©s, bJom dgdmbzgzeda, 563 bayFgamo odgb 3Jmbrglb 0bgm™mds30s 0dal dgbo-
690, 50l oYy sMs 030 IYEGnMgdmmo 3960l JoGoMgdgmon. 5s305bms YYdMogmgbmds 53 xmMd0bydL
o6 Bmdgb babsbbom 06gm@mBaz0ol Lagmmamo gobIMGMgmmdal dpamdstgmdals dgbsbgd, ob
BmmdgLb dbmmmE 83 0bxmMIs(300L b3Bamb. dgz56n oM (3MEboL NRmMYds” 39M3sbnal gFMm-
960 dobol docmgbds babadsMomma nbgm@Iszomo mz0mga93mM33930L YBmgdal Bgasdn-
@6 356bm3nmgdom aobdoMmEo s doymams, HM3 yzgmob o43L Bmgds mozsm asosbyzo@mb,
RmdEglb 019 56 06g3MEIs(300L Lo MMM KobIMN M0l FgmBomgmdal dgbobygd.®

BmangMmo §030lb YHM0gMmmmdsdo s0bodbymo Bmgdal (335 Mormmos, 3obbsgymeg-
doom 30 abgom 3g8mbzg9398d0, HmEabss K963MMgmem ymgzbs YHMngMmmdolb edystgdal Babo-
306mMdss. dmbadbyma gbgds, 30Mzggmal ymgmobs, dIGm3nmn s Losdmgggm HMmogHmnmdgdl.
oegbEmgmdom 3036 (39mgdnmo 3Mad@nzob dobgogom, msbsddmmgmms g969@03m6 sbamadl
bdoMo 303oMmma396 bogHmadmMmabm mEMasbaobs(30gdn, GMImgdLbss dgydmnsc 3533300Mgmdo-
00 53509800 3gmbyg, 564y, Bmam@ (3 bdnMo Nbmogdgb, , (30 3960b" Jo@omgdgmon ssdasbon
LodLbYFMNEB gosmsgobYFMMB 56 Moo YMbES6 absdgdsdy.

»3969803960 ©0b3M080bs300L gHom-gMm (36mdorm dgdmbgg3sL Bamd8mawagbl 1999 byl
5396030b dggMogdae 3@ @ gddo 3mdbesta Ggmo bgmagbGol boddyg. Ggmo byma 6@ b gdodmasb go-
B0@0b EAHML omEanbos 39698030600 os350gds — bogmogMgdoms (330l aMmggzs (Alpha-1),7
m3gea(s gdodms gobds@@gdom, o6 43bnws sMogomsm badodMmmgdal babmasmgdobs s Msbs3-
dOmImgdobozgal. Ig@n(s, @ed3507ds, b d5dmbzgzodn, ymggmazemo asdm ggmaema bod3@madanl
350999 30d@boMgmds. Jomds@mbo byma b0 sboddgdymma nym gfm-geom (306 3m33sboos-
do, ®m3gmog 006533OM3mgdals 3 3m@Hbaemmdal bafgol 56sbmanMmgdsl megsm mdENbggmyme-
5. 3969803960 &abG0L dggagd0l g5(36mdobmabagyg, domds@mbo LyMmagbGo gosmagobygmagl
ba8LobmFows6.2

dbgogbo ,ob3gm0dabs300b® dLbzgM3ma dgbodmms gobogl sbggg »(3Y©o ggbob® do@omg-
dgmo 3m@ab0nmo sdmzgnmag, Hmdgmoz bbgs abdmzgnmgdmsb dgemgdom sGemobsdse®
306Mmdgddn dgadmgds 50dmAbogl. Dgdmm dmygseboe dgdmbggzedn, Ggmn LymggbGob dgocmo
300Rbogl (390 g9b0b* do@oMgdgm Ldogd@om s Losdmgggm 3m33sbogdol Bnge dob oo

Begleitbericht fiir ein Bundesgesetz {iber genetische Untersuchungen beim Menschen, 1998, Rn. 147.

0dsg, Rn. 146.

Oberlandesgericht Celle, Urteil vom 29. Oktober 2003, Aktenzeichen 15 UF 84/03, NJW 2004, 449-451.
dgo0.: Tinnefeld M., 6ogb30: Hamm/Méller (Hrsg.), 1998, 78ff; doomomgdyemas: Tinnefeld M., Menschen-
wiirde, Biomedizin und Datenschutz Zur Aufkldrung neuer Risiken im Arbeits - und Versicherungswesen,
2000, 13.

7 ob. <http://www.alphal.org/newly-diagnosed/what-is-alpha-1>.

8 Borger J., The Guardian, Tuesday 19 September 2000 02.05 BST.
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90d3s Bggnmgdcngo 30mmdgdom @sbdm3930Dg.” BoMmamos, ngn bgmdgzMmmgdol ©sgdol dm-
396@0bomz0l, LEYMmosE KebIMMgmn nym, Jogsd 3oL basdmggzm bygMmadn dmddgwmn babobs-
bgmdg3emmgdm 3omEgdnmgdnsb gs8mdmnbaty, 930bMHgdmes 3omEgdmmgds, 3096mmgdabs
3bm3939mabogol 06ggm@m8s300 MHmamM (s mog0bo 03¢sdabrgmo xebdMmgmmmdals dpgmdsmgm-
3ab, 0bg, bagoMmommme, bomdmddbomn @es350g8gdal dgbobgd. LbmEMgo, 3dmdmoab Bnge Ro@omg-

o 33m930b 3ggaqgddy oyMbmdom, ngn 300Rbagl (390 g960L“ Bo@omgdgm oMo s dsb
9060 g0 g3e @2223930 Y-

donbgoagam 0dabs, Hm3d ssdnsbol g9698030L dgbobgd 39360969083 gobgomatgdals ¢dac-
gl mbgl dosmbos, 38 30(390s 080Ly, HMB 5sdnsbolb MEas60DIdn InEnmgdaymoa gg60l seIm-
Bbo 50530560L d530gd0l 3MMabmbamgdal MG ymst Logydzgmb J3bal, sGoLBEmGns. ewgdo-
@0 &bl dgdmbggzadacs 30, Bomos 080l babsbbom gobbsdmgHs, oy Hmal s Mo boddodom
0553500705 50530560, 56 935 YdS MY 3G 030 LogHmmE. 50bodbymb Lbgsabbgs god@m-
0 g56530MmMdgdlL. Fogomoma, ,oed0sbolb g969@&03mM0 godmz3mgz9d0lb dgbobgd® 39M3sbaals
BIIMSmM0 3obmbalb sbsmdn sbadbmmaons, GmA (36mdommns 500-3g g9bm&n 3mba(393al
(330 gds, Mm3gmoag 3obGmdYMo BodMMDBab bomdmJdbsls gobsdnmmdgdl. oyd(3e, a969&039-
0 33mg30L @OML bmE(309mEgds 30bodbymo byomobnEsb dbmmme 03 smsdwy 3960l dgLbbsg-
o, HMIgmos (330053 bGOGOLEPOsE yzgmadg bIoMow aobs30MHMEHBL sd0sbal mMgs-
60330 08 ©o5350980L Ba8mMd86sb."? agdoma Ggb@ab dgdmbzgzsdas 3o, 8ga306al Bomdm-

3503 96mgdL oMo NG YsMo 3383ozmb o350l BomImJ3bals gommygammds. M@ ysmo
36Mmabmbomgdol Logydggmoa o 50l o6z 30Mab BobsdMol sgodymepmds. LEmGgo 308 ™3,

3969& 03960 3393930 dg0093930b bogndggm by 908805bms aRgMgb(30Mgds nyMoa@ogem B g-
9830 LgBombymo og0b Lagbsw ngzs. dgsb g98mBEnbaty, Ggmo bymagb&nb Laddolb dgdmbgg-
3590(3, 30bo dz0mab ,0b 3M030bs305" Losdmgggm YMHmngMmmdgdda bmeme 080l go8m, MHmA
ddmdgmo 0gm 83509890, Yym3z9mazet abadymgdsb sMob Im mgdmmo. sdwgbow, babslbos-
0 3969803960 3339 ©d babsobobgmdg3mmmgdm b ownsdy aob3(3bogdmal xobdmmgmmdals
damdamgmdol dgbobgd Babsbbomo nbgm@mds300b 306mEgdals gommgdymagds, MmIgmag oo-
bo3gMmm3q bosbdmzgzm MM gHmdgdal dgdsmaqbgm bsbomow nd3o, dgbadmms s@sdnsboes
©0b3M0d065300b Bystmm ng39L.

2. ©@3bdm3gmab 6absbabymdgzmmgdm 3omEgdymgdgda

LomEbmob, %ebdmmgmmmdol, IGmMBobyymbammdal, Mdgom®n dgdmbszgzob sbdmggzal oy
6930b3ngMa Lbgs Gn3ob odmgg30L bymdgMmmgdal o©gdabsl, bgmdg3@mmgdol dbsmyg, Im-
dogomdo ©aDMZgmn, 3omEgdymas gob3Mmmgmmdalb dgbsobgd 3o nbxrm@ds30s dnsbmomb
3bm3939mb Bmame(z mogobo 0baz0s@ngzom, 0bg 3bm3g3gmal 0@ 9MaLadal Jgdmbzgzeda. !
50b0dbyemn dmmbmgbs dobbo Idm3939eolb 0b@gMgbgdal @o(330L abobegl. 39Mdme, bgmdg -
Amgdolb emgdolb LEVsdg 3bmzgzgmds Mbes dgdmmb babsbbom dgogobml Lowsbdrmgggm

®  Borger J., The Guardian, Tuesday 19 September 2000 02.05 BST.

10" Begleitbericht fiir ein Bundesgesetz iiber genetische Untersuchungen beim Menschen, 1998, 13.

T Lbg-ob 808-g Igbemn, 1997 Bemal 26 0360b0, 3oGimsdgb@ ol 1bygdsebo, Ne31, 1997, Gga0b@s300b
Ne786, 39635600 @oDmzg30L Igbobgd 3obmboa, § 19.

119



bodsmorcnols gymbscro Ne2, 2013

bgmdg3mmgdal ogdol Mobgo. oMol KxobIMMgmmdobmab s 3ogdnmgdamo dmdg@gdaymo
bogMmbal s®bLydmdal 3g8mbzg35dn, Idm3939mb od3b 0b&gMgbo, DnbEow 0469L 0bgm™m30tgdy-
0, beoemm bagdgmmdobob, EssBYLEGML s §d0d5d0basb Joommb nbxrmM@mIs(300 sbMzgMmab Kob-
IBngmmdol 8gm3amgmdol dgbobgd."? 3basgbo 0bgm@ds(300b Bomgdab gomgdg, 3Dm3939m0 396
Jdgdmgdlb bosdmgggm Mab ol BobobBst dgebgdol s ab bagsmeymmm 3Mmabmbomgdsl. sdgwsb
303m3@nbaty, yggmab, 3obag byMgamo od3b omb sbmzgz0lb bymdg3mnmgds, gomogdymoas
3bm3939mb B065LBsM 5(36MdmML 08 goMmgdmgdgdol dgbabgd, MmIgmo(s @ababdmggs Mabgl vzo3-
doMogds.

bgdmombodbym gomEgdnmgdgdh 0mabdmmmgbznsdo Babobobgmdgmnmgdm gomog-
3 gdgdo 96mmgds s dsm gobbsznmmgdamo yumaomgds bEmmgo bosdmgggm badsmomamdn
9o3Imds. Bobsbabgmdg3dmmadm gomEadamagdgdo 3ol bgmdgzemmadol dbamal Jodstor byem-
d93609mgd0om 356badrgMYmn 86 Jobmboom aagbamoa Bgbgda, Gm3gmos bydogd& o HBmg-
30b," g.0. 638300 NBmgdol BoGIMImdal Bobs3oHMdsl J3bab. badgorm mamgdsdo 3o ng«-
mobbdgds basdmzgzm 398mbzgz0lb @omamdabsl abmzgnmal 0gm Losdmagggm sbsbmon®g-
b0l dmobmgbol ymgds.

356Ls 3 gd e 360d369mmdsl 0dgbl s ©a30L Logsbos Babsbabgmdg Gmmgdm gomeg-
dmmgdado, MHmegbsi Loddy xebIMMgmmdal odm3zgzel gbgds. abm3q30L bgmIg3Emmgdals
©050980bsm30b, 3m0gb@gdo gormadamba 5M0sb Jdr3g939mb F0obmEmMb 1bgmEMBs(30s 6IMMg-
mdob 3amdsmgmdol, 303@nbsMg es350090gd0b, Ro@omgdymoa 339Mbammdabs ©s domgdymo
8900358968930 3gbobgd," sbgsg 0bgm@ms(30s, MmMBgmo(y sMgnm 9@ o3dg 585 9 03 o530~
©g60b 3Omabmbamgdalb Lodysemgdsl admggs. s@badbymo nbxrm@dszns LogoMms 0dobomgal,
3 3bmgg39mds Jgdmmb gobbodmgHmb s dgoxsbmb bymdg3Enmadol owgdal Gabgo.' o
339890 M0b3gdal dgi3obgdabsl sm8mAbogds, MmM3 sMLydmdl bagmmbyg, MHmdgma(z 3dm3939-
mob, Mmam g 3gboc3ob, 0689 gLL o6 dgqbadadgds, dob dgndmoas MoMo mgzol odmggzedy ob
©35dmg0mb 30Mn dgsMgdoom domama badmgdom dgbs@ebom. 3dbm3939mb magaws 3 dgyydmas Im-
03m3mb 0G0l 3gHbmbomyMo 0bgmmds(z0s, MmBgmoas basbmagzm dgdmbgggebmab oMol wo-
393906 9dmma. bBm@mgo 580@md, 3bm3939mal 80gc nbgm@ds300b Im3m39d0b gmgds GoBmnm
mbs 0dbgL aog9dmmo. Loasdmzgzm JgdmbggzoLmob ©s393306Mgdm 0bgm®mds3nada ngmeab-
b3gds 56> AbmEmE b IMba(3939d0, HMIgmo(3 360d369mmz060s Losdmgggm Mabgobs s dgwg-
a0l 3gbaggabgdmac, 803890 bgdnbdngma bbgs, sGbgdomsow 360d36g9mmm360 063MEMB(305(5. 535b-
056, 5Mbgdomns yzgms God@mdMmngo aomgdmagds — 8om dmMab sdbdatyg aomgdmagdgda(s, HmI-
m9da(3, ©5b3930L bgmdg 3G mgdosb asdmdnbsmg, badsmmadmaga 360d3b9mmdals 8dmbgs,
obg39 0bgm@mBs (30, HMIgmoz 3Dm3939eb 8dmagzlb 835 09 08 Bobgboom bymdg 3B mgdosb asb-
30l 96 bgm3g30mmadol ogdsdg Motal m4dob dgbodmadmmdsb.'®

12 Neuhaus K., Kloth A., Gesundheitsdaten(-schutz) im Versicherungsrecht — Der aktuelle Stand NJOZ 2009,
1370.

13 Entscheidung des Bundesgerichts 4C. 20/2004 (BGE 130 I11 417) vom April 2004. Kldger und Berufungskla-

ger gegen American Express Travel Related Services Company.

Eberhardt zum VVG, Miinchener Kommentar, Erhebung personenbezogener Gesundheitsdaten bei Dritten, 1.

Auflage 2009, Rn. 23.

15 Neuhaus K., Kloth A., Gesundheitsdaten(-schutz) im Versicherungsrecht — Der aktuelle Stand NJOZ 2009,
1370.

' 0ggg, 1371.
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3. 39L53g 30Mab babaMagdmme ESgdNmo ESDdM3930b bymdg3ammagds ©o
Babobobgmdg 3G mgdm 35mEgdymgdgda

Bobobobgmdg3mmgdm 3ommgdnmgdgdal bogombo sg@momymas, sbggg, 3gLedg 3ofal bs-

baMagdemmE EsEgdYmn sdM3g30L bymdg3Emmgdal Bndsmo.

39b03g oMol LabaMagdmmeE EsEgdYYmn sDM3g30L bgmdgzMymadol bszombgdl sGgav-
m0M93L bogomnggmmb badmdsmagdm 3mogdLbol (dg8amaddo — bb3) 836-843-g 3mbemgda, agcMds-
605d0 30 50b0dbmo NMMngHNMgdo MMM gdnmos sbm3zg30L dgbobgd 3obmbals 43-38-4
3oMogMog3gd0m. Dmgawo bgbob msbobdow, sddm393L dgndmos 3Dmzg39mmeb oMb obmgg-
30b bgm3g3Mmmgds mogabo babgmoom s Lbgs 300l baboMmagdmme.'” sbgon Godab bymdgz6ia-
m9d0b ogds badsmmmgdMogom godsmmmgdnmoas s 3Mmdmgdslb o6 Jdbal, md(3s, LoMoryymyg
Rbrgds, Mmegbsy bagdg 3gLady 30Mab LabaMagdmme s dNm KsbIMM MMl Lsdmggz0l
bgmdg3mmgdsl gbgds. sbgma @ndal bymdg 3@ mgdol o@gdabsl, dmbgdMagas, Lobgmddmas-
bgmms Rzgymagdmogo bgmdgzemagdol dodstor dmddgwn bgbgdo, dom dmmal, Babobobgmdg -
gdm 39mEgdmadgdo. 0nd(39, 3gLsdg oMol Lobomagdmmm aEgdnmo sdmggz0l byem-
d93609magdol d0doto babobobgmdg3@mmgdm gomogdnmgdgdal dmddgogdals bsgombo bszdom
363G M0 s 3obo goobyzg@ob abgdb 3o6mbdgdmmmds o6 nmgamabbobgdl. 3gGdme,
399103393905, 0] Hmam® 1bes dgbEmmogl Baobobobgmdgzmnmgdm bGownsbdy 0bgm®mdsznal
30bmEgdal g3omEgdnmgds dgbedg 3omob Lobomagdmmm oEgdymo sdmggzal bymdgzGmmg-
30l dgdmbggzadn o gob g30bMgds 3sbyybnbdagdmmds dabo oMmm3zgz0bomgal. gobbsgnmmgdae
36mdgdslb J3bal b 3-0b 836-g5 3gbemals dmenm Bobswawgds, HmImal abgozom 3gbady 3ocab

Lobomagdmme ogdymo sdmggzolb bymdg3mnmgdal oEgdobal ,08 30Mab obabgmgds bo-
35mEYdnmm o6 sMab”. s0bndbymo omdds, 5360693L Babsbabgmdg i mmadm gomogdnmgdal
>@bL, HmM3al bodsMomgdMagn 360d3bgmmdal dgbobgd 6odMmIdn sGdgMmbgm 50060d6s. b 3-0b
836-9 b0, mocdmb, bagMome ganmgdgmymab smbodbmm gomoadanmgdslb s 3mbiMgd -
mo bydogd@ob domnmgdal gomgdygs 3o dgbodmgdma 300Rbgslb abMggzol bymdgzMymgdal,
3o dmMob — xobIMngmmdol obdm3g30L bgmdg3emmadol a©gdsb. 3mbemal 83 ©smJdnwsb
30dm3@nbatmy, dgndmgds 0mggzol, MmI BabsbobgmdgzMmgdm LEnsdg 0bgmEMdsznals Jobm-
©980b 3omEgdnmgds sdbmzgnmob 80 dgadmgds doMmBoz50 0d6gLb Mmegz0@b sGnwgdmema. 3m-
8963096 odbmgzgnmb, MmIgmbsey %06dMngmmdsbmseb ©s3s3doMgdmmoa 3Mmdmagdgdo o43b o
300Rbg3L, HmM3 abm3zq30L bymdg3Mmmgdal ewgdabolb 3bmgg3mabomgzal ,oMbgdomn 0bgm@ads-
(300b“ B0bmEgdsd dgbadmms gogmgbs 0gmbomlb 3bm3z939mal gosbygg@nmgdsdy (oo Hobmsb
3ol bgemdg3Mmmadol omgdady 96 @omomb bymdg3Emmads dgmamo 306Hmdgdom),'® dgumd-
0 0baMagdmmb bl g-0b 836-g Fnbmoo gomzsmabbabgdymo dgbodmgdmmdom s sdmggz0b
bgmdg3mmgds mogob babaMagdmme ©s90gd0bmb bbgs 30Mmb. sbgomn @ndal bgmdgsEmmgdal
©50950bsb, 3bm3zgzgmal 0b@gMgbo, Babobobgmdgsmnmgdm LEsdg Brmmdogl 0bgm™mas-
300L @oB3gMmab dgbobgd, o6 oMol @s3Mmo ©s bd396mMB3gdmm mMbyby sdm3bnMegem wo-
93900 gdmmoa. 535b 3oMEs, 396mMB3gdgmo sMomMdbadsMm 3nMmmdgdda 594gbgdl dgbody 3oGab
Labaagdmme argdgme @dgg30b bymdgghamgsalb s Bzgamgdage Godob odr3ggzal

7 bbg-ob 836-843-9 dqbemagda, 1997 Bemal 26 0360b0, 3o6imsdgb@nb 1bygdebo, Ne31, 1997, G ga0b@e-
(300L Ne786.

B Lbg-ob 808-g Igbemn, 1997 Bemal 26 0360b0, 3oGimsdgb@ ol 1bygdebo, Ne31, 1997, Gga0b@sool
Ne786.
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bgmdg36mmgdal 3mbobomg dbaggdl. 93 3065L369mobmzal 39bmb3gdgmo LL3-ob 808-811-4

dnbmgdoom 3353600 s©aqbl Bobsbabgmdg 3G mmgdm 3omEgdnmgdgdlb s dobo aMmgggal dg3-
obgggedo — babd3098b.

4. Babobobgmdg 3Gmgdm 35mEgdmgdab Lyds@mamgdMmagn d49bgds

35605 bgdmombadbmmo bofmzgbol smdmgbzmobs, Babsbabgmdg Gmmadm MMHmngMommdg-
30l 390 oMgamamgdol 30bboom, YIxgmdgbo 046905 396mMbBIgEmMdoc 3330 go0dngbmb
»39gdMmgds” s ,b0bsbobgmdg 3B mmgdm gomEadymagds”. Hmam 653Mmob ©sbabyobda
50060365, babobobgmdgmmmgdm gomogdnmgdol (330 0bngomals magobyygsem bgdabgs wo-
3m300gdmoa. 396mb3gdemmds BobobobgmdgiMnmgdm gomogdymgdgdal dgbEmmgdabogal
Lodomonmagdmog 0dymagdsb — dgnbEmgdrmmdolb dgdmbgggado Lobsdsmommmb domom Lobgznab
569b935L 56 Dsbals 560D@INEgd0b FomEgdemgdal!'? — 56 0mgomabbabgdl. Babsbobgmdg -
@gom 3orrdnegogdelb @39, P3eMmzgmgl ymaerabs, @obeggneab 0bgyhgbyddo dgeab, go-
650056 dabo aMem3930L dgdmbgggzedo, Wemymanmon dgogaqgdal 8s@scmgdgma bmdngddo LEmMgw
3b@39Mmo 3060, 50bndbyyma Yomymazomn dgegagdo 3o godmabs@gds bowsbdmggzm Lofmggd-
mob Imabmgbadg mumgdolb ozoMma3oda. m9d(39, 080l godm, H™I BabsbabgmdgzMymmadm gom-
©909magdolb dgbEnmgds, aobbbzeggdom Lodmgomadm gomgdymgdgdobogsb, nbrogobdgs dnb-
mdoeon, bmaogmo dgdmbggzeda, B0bsbobgmdgGmmgdm gomogdymadolb dmbgdnsb godmdwo-
boMg, a0b3(3bowgdgmo dgbademms dg(30m3sdo dgz0gl s dmgmo Mogn 3Mmdmagdgdo Bodmgd-
30b. badmgommagm badsmmamdo badmdomsm gomogdemagds 4060856 8)gds, MmamE(3 3MgoGm-

« 20

0l gxmgds ,,dmzsmglb dmbobmgmlb Hondg 3mddgrgdal dgbemmgds.?? ,babsbobgmdgGmmgdm
35mEdmmgdal” dgbemadol 8mmbmzbob Labsdsmmmm adaymgdsl 3o 396mB3gdmmds 56 a(s-
bmdL. o330, BmamG(s Jomoymo, aby 39M3sbmmo 3o6mbdgdemmdal s6smnbdo 3mbImdL, MHm3
Babobobgmmdg 3emmgdm 3ommgdamgdal eMmgggabsmzalb abgmogzg 33s(3600 babdz0908 ©BgLg-
0, HmamMg 3obmboom gomzgemobbobgdmmo 3ommgdamgdobsmgol. 39Mdme, dobo oMmgggzol
398mbgg39380, 3dm3939mb NRmgds 593L Moo mdzob bgmdg3Emmadsdg 56 3mdsmmb 0gn.?! 53sb-
056, 560g93L Mo 3bM3939mb YBmgdsl Imadmgmb oMol %o6dMmgmmdol dgbobgd 3gMbmbaemy-
0 06gm®m3s (300 s @ bl Mo abmzgmmol 8nge 0bgm@mBs300b 80bmmgdals gomadamagdsl,
396mb3gdgmo Drazh dmasw 3oMmmzgbym gmgdsb. Babsbobgmdgzmymmadm gomogdnmgdal
dgdombzg3930, Laddg gbgds gem-geom yzgmadg 860d369mmm356 0bgmmBs(300L, MmMBgmaz abem-
3990l 36M0sb Mmogobmsgem s LEmsm badsMmmosbowsz dobo 0b@0dnMa bygHmlb dgdsw-
3969 babomo aobabomagds. sbgm gnmsmgdado, sbmzgmmoa admmgdemos gos3gmmb s®Rgzsbo
™6 boggogb dm@al — 3930009 bosbrggzm YHMNgMMMdddo s Idm3g39mb Josbmmmb 3gMbm-
BomMo 06gm@mBa (300, 56 oMo gzl 3gMbmbamm@n nbggm®mds 300l go(3985bg o, dgbadadaboc,
LoEodMZg3m PO gHnmMdgddyg, Mol dggasms(3 030 ©s3oMasgb dobmgzalb 3mbLE 0@ 0om dnbo-
Fodam 9Bgdeb.*

¥ RGZ (133, 122) 3bgsgbac: BGHZ (24, 378, 382).

2 bbg-ob 316-g 3qbmob 1-ma bsbaema, 1997 Bemals 26 03babo, 3atimsdgb@nl mbyqgdsba, Ne31, 1997,
930G (300L Ne786.

2 bbg-ob 809- 812-g dqbegdo, 1997 Bemob 26 0360bn, 3o6msdgb@al ¢bygdsbo, Ne31, 1997, Gganls-

&Md300b Ne786.

bogdoMmggmmb 3mbE o onlb 37-g dqbmoab 1-mo 346480.
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5. 0bgzmM3s(300L IM3M3z9d0b B3z mgda s bagaMmmads

30093 gMon 860d36g9mmmzsba 3Gmdmgds 3bm3zg39malb 809 0bgmmdsznal dm3mggdals
RBMamgdL s bogoMmgdal 303d060ds. 5bndbmmo bsjombo 396mb3gdmoal dngH 839530mw©
1B EoMganmomogb o 3560LsbM3MML. oMmsmoas, 3mbs(3g3ms gammggdals bLagommgdabes o
30b @obedg9d Gomamgdlb ImEal LadmgMol aogmgds Mommos, 853603 ndabomzal, Mm3 gb Gom-
amgd0 56 EonMmM3qL, 3039 Moada, 83s M4 0bgxgm®mIs300b (3mEbs 360d369cmm3s60 Mbrs ngmb
™309d@60 M35mcobg300056 398m3nbaty. Jogsmomsw, 09y Esd3ZgMmo 3060 nmbmab @ab-
3oL 93969630990 ssg8@gdnm 3sdmbzgmmo IGMBabynbommdal godm bawsbmggzm s6sbe-
0 9850b 08 98 @MML Id3939mb LML sBEZg MmOl Jgbobgd nbgmEMBs30s go8mambmazmb dabo
gbogos@mabgsb, d9693M0g05 nfmgggs s9)(30mgdgmo bogommgdol gofmamgda, Moasb, badgwn-
(306m 035mbadM0bom, obzob gagbgMoommo osgsgdabs s 3oMab Lo n® sdemammdasl
dmc0b gEm0gMHo3o33060 gadmMobymoas. 53 398mbzg3o90 @odmggme oMb bBnmosw badsm-
om0sbo 946935 Q@mgds, MoMo asbszbomb 8bmggzgmal 8ngH nbgm®mds300b 8m3mgzqdsby.2
35M©s 5300y, 0bgymM®Is(300L JgaMmggds ymzgmmzob s 3o3damgdmmo 1bos nymb bowsdmgggm
bgmdg30mmgdobmab. dogomomom, 3dm3939mb o6 543L YRmads 3gMbmbsmaEa nbgmmdszns
dbmmme LB NLE 03N FoDbgdabmgolb Jgoamgmb.

1306399l ymzmobs, 0bgm®mds300b 3m3mzggdabol gsbsmzamabbabgdgmoas 3m@qbionma
od@39mmab 0b@gMgbgdo o 3MBLENEGM (300 EYm dofMomaeo YPmgdgda. 3gMLmbammEo
3mbo(398980L 3gbodg 306Mgdobamzgal aobmmdolb bsjnmbo edmogdmmo Mbws 0ymb odmzgy-
mob 3900 6535bg @s Ybes gsdmama3bmb 8basgbo nbgm®mds(300L Bonbmogdmmdal gdmbaggs-
30 3bg939mab 3096 bgemdg 36Gmmgdal 8mdmob igmgds.® o4 baymdatns o6l s8bmmuE e ma-
m9dobdy, GmMIgmo(g g3LabEMgds Mmommgnmo nbngnwal Mmogabagsm asbgnmsmgdsb s vbEmub-
39mymxzgLb 3060l dgbodmgdmmdsls, o6 omdzel Lbgsms 8ng@ 3ab 3nMow (3bmgMgdada Romggs.?
Jdgbodadoba, 30bs6396mbamos gobabodmg@mmb 3bmgg39mol gomadammagds, Babsbabgmadg36v-
m9dm bGonsdy 970dgdabgsb, boszodymegmbash ob Lbgs 3ol LadznEMBormm ©sBgbgdmmgdal-
356 3m@ 9630960 obm3ggMmol dgbobgd 3gMbmbaomnn nbgym@mds300lb Im3m3z9d0bol asnmgs-
0bbobmb abmzgnmal 0b@gMgbo s 56 ©amdzel 3ab doMo bygmmda dgdms. ymggmo sbgmo
0bg3m@ 353006 IM3M3g9d0boL nbEoznEsMmYMma© bos Jgnsbogl s eanbogl dnbn 3m3mggdal
39 (30mgdmmda. aoMs 330bs, MbEs eanbogl, Mmdgmn 06@gMabo YBm 360d36gmmzsbos o
LEMEE LadsFMmEgdFngn Logzgmggdalb dgEsMgdobs s SEMb-EsBMb3al bogndzgmbdy Mbws dmb-
©qb 3mb3Mg@ Mmoo gs0569439@0mgdol domgds. 88 dg8mbggzedn, gedmamazbgds Babobobgmdg ;-
Amgdm bGonsdy 3mBgb30Mo D@3 MMl (3ombabs z3mEadnmgds 0bgm@mdsznal do-
bmgdady.

3 Neuhaus K., Kloth A., Gesundheitsdaten(-schutz) im Versicherungsrecht — Der aktuelle Stand NJOZ 2009,
1375.

' ogdag, 1375.

» bbg-ob 810-g 8qbemn, 1997 Bemal 26 0360bn, 3s6madgb@ob ¢bygdseba, Ne31, 1997, Gganb@®szonl
Ne786. 39635600l @adm3zg30L gbabgd 306mbob §19 89-2 6sBacma.

%6 Adolf Arndt NJW 1967, 1845, 1846 8omomgdaymas: Frey A., Die Romanfigur wider Willen, International
Verlag der Wissenschaften, Peter Lang, Frankfurt am Main 2008, 86.
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6. ©3bm393> — bogmmbyg s bamggdgma

dobgmego bgdmm gobbomumo LogMmmbggdobs, s0s805bms 0b@gMgbo ©odmggz0L do-
oMo s bLyyMgaemn, 3mbammEbgmo Ml gobogsb ssdmgomb gbs o) ob boggmyg, emgbomgmdom
Lo gdomm oENS. 356Ls3MMgdom ©oENs 016G Mgl KebIGMgmmdal sdmgg30l d0dstm. gob-
53300 Abmggmom mEmaobods300b 35635MGgd0m, g6IMMgmmds 50l Bodogyma, bymogMo o
bmosmn@o 3gonmEmgmdab 8amdsmgmds,” GmBmobigbs 0bBGHogzalb mncmmgmmo nbrognwmo.
®563Mmgmmdadg OBzl gobbognmmgdnm ynMomgdsl 9439396 3obgomsemgdamo 43996900.
dogamoms, 2007 Bemals 3mba3939d0m, o3b@M0als domosbo dos 3Mmoyd@ob 10,3%-0b (27,9
domosfMeo g3cm, Moz 9o bym dmbabmgbg bmogm 3360 936mb omal) 0bggb@omgds LEm-
M9 ®obIGmgmmdal LygMmmdn gobbmM(30gmms.?? go6IMmgmmdalb sdm3930L aobbsmmmg-
dyem 3603369mmdadg domomgdl, sbggg, 49M3sbonlb ggogMszonmo Mabdndmoagalb 2011 bemal
LEOGOLEG M0 FmMbs(3939d0, MMBmol dobgrgomsz badysmm a9Mm3sbymo mgsbo sdM3935dy
ymggmbmog@ow 10.751 gg@mb badgogl, sdgwsb 8.580 ggmm LbmMgo xs63Mmgmmdol odem-

39350 b3oM©gds.% Jombgoszsm sbdm3930L 06LENEME N6 8mBEnbsmg bozgmggdabs, dbgmaw
o) 3mndgdbgds MHmngmmmdgdo, bawsz 3gMdm bggmmada Rstgzal, 3gMbmbsmyMa dmbs(39dgdabs

©MM3930Ld S 0bBMMIS(30¢m0 MZomasdmM 33930L YRMgdol oMmggz0lL Logmmby nbgomngy
0005, Mmam& (3 bosbmzgzm YHMNgMmNMdgddn. 50bodbymo bagmmbyg 30 30dmabs@gds 3bmgg-
390l xmgdsda, doommb ymggmagemo 0bgmmdszns gob3(3b0gdmal KobdMmmgmmdols dgm-
domgmdol dgbobgd, doc dmMal, Babsbbamo nbgm®mads(30s, Mmdgmoaz sMgnm LEONsdY sgzs-
©930b 3GMabmbamgdob badmsomgdsl ndmggs.*

53 0bgmM3s(300b 3M3mggds, pmgbomgmdom sMbgdamo bodgbogHm dombgzgdol Logyd-
39Dy, 3969803960 GabEOL sbdsMmgdom, JoM@ngom >l dgbsedmgdgmo. md(3s, @b gnLboob
Logobos, o LodoMomgdMogoE MedEgbse asdsMmomgdamos sbm3g30L 3MmgongMgdal owm-
b0dbymo gymgds. Idm3g39mobmzal dobaggdnmo @mgds, babsbobgmdgHnmgdm LEswsdy
353m0300bmb ©s dmadmgmb bLEmmo Babsbbomo nbxymMmdsz0s 3mEgb30mHo sdEggMmalb Kob-
3Mmgmmdal dgmdamgmdal dgbobgd, gbnbssmdmgagds Mmamm(z bodsMmggmmb, by agMdsbo-
ol 3mbLEGNEY(3090L, MMIMOMS(3 SC0MYEYYMO S EI(37)0d 30MM3bgdol Mogobygsmn asbgo-
®5M930b MRmgds,3' sbggg, 90880560 NPmMgdsms s(330L gzBm3mmoa 3mbzgb300l 89-8 bl
5 39M35600L BgEgMomy@a bszmbb@odom Labsdommmmb gosbyzg@omygdslb, Mmdgma(s
0bgm@3s(3049m0 M30ma83mM33930L YBmgdal J3938 3mosdbEHdL bydogd@ob YRmgdsl ,omogl

27 ”Health is a state of complete physical, mental and social well-being and not merely the absence of disease
or infirmity”. gs63Gmgmmmdal 5bndbyma g563s6Egds Im(393mns Bbmggmom gobrs3galb mgs-
BaDs(300b Bgbogdal 36ge3dmmadan, AmIgmars Bomgdem 0g6s Koboa(330L LogHmsdmEabm 3mb-
B9Mg6(300bg 1946 Bemals 19-22 0360bL, bgmo 8mgbg&s 53839 Bemal 22 agemabl, dsemsdn dggaws 1948
Bl 7 53Gomb. aob3am@gds o6 gzzmoms 1948 Bemosb.

28 Das Osterreichische Gesundheitssystem, Bundesministerium fiir Gesundheit, Bundesministerium fiir Finan-
zen, ZVM/Druckerei, 1. Auflage, Juni 2010.

2 ab. <http://de.statista.com/statistik/daten/studie/182264/umfrage/jachrliche-versicherungskosten-einer-deut-
schen-familie/>.

30 Heyers J., Pradiktive Gesundheitsinformationen — Personlichkeitsrechte und Drittinteressen, MedR (2009)

27:507-512.

LogdoMmmggmmb 3mbbE oG E0alb 3g-16 Bqbma. 39635600l 3mbLE NG (300b 8g-2 3bema.
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06 o6 0(3mEgL M30L K%968MMNgEMBILMSE 5393806 gdmmo Fmby(399980.“% a9@85600L Bnrg@-
Bogdbgbol dobob ¢3ommabds LobodeGmmma ©s3s@gdom os3Mb3Mg@s nbmngowal gb Mgmgds
5 2003 Bemol gos693980mgdoom, 06gm&mBa (300,06 (3m@bL B gds® 0bggm®mds304mo mgom-
353m33930L gBmgdal bgge@oy® aobdbmIomgdow 3obdoMm@os. Lobodommmmd 5¢bodbs, Hm3 nb-
B3040 M30ma53mEM 339300 NRmgdolb 30Bsb0s 03350 (39 3g N0 0boza©o 03 nbgm-
35300356, BMBemob (3Mm©bs8s(3 8ol (3bm3Madsdg bgas@ oo gogmabs 3gndmads ndmbomb.®
0MbgdmMdL sMogMmo bLadgen(306m ©L3Z36s 0dal Momdadyg, HM3 K6AMMgmmdal dgbobgd Bo-
Bobbomn 0bggm@ms300b Bomgdol dgdmga, 39(3096@0L Jpamdastgmds 3Mmamabaman ©sddndwy,
35(3096@L 3994365 363539 BLbogmmmanm®o 3Gmdmgdgdo s M3003 33mgmmdadoys 30 8ngows.
396356 gu@boem ggm 3mbdo g83md3g9bgdymo dmbs39dgdol dabgogzom, mz0m3dzzmgmmdscms
90% LEmMge BodogyMo s3503ymamdal dgogasm asdmbgzgnmo gbogozn®o sdmommdal dgwg-
a00.%
LEMOdE LadoMmNENsb0s IMbsbMGds 030l MOMdaDdyg, HMI K6IMM Mol Fgmdamgmdals
Jdgbobgd 535 04y 08 0bgm®Is(300b BEmMds3 gbademms 30Mmmzbgdal magabngam aobgomamgdsl dg-
@dommb bgemo. gobIMmgmmdal Bamdsmgmdal dgbobgd 0bgm®mds300lL ,oM(3M©bBAL Ygmgdab*
3654@&0 gm0 360d3bgmmds gobbs 3mommgdom abgmo ssgo0gd9d0L d93mbgg396dn gemnbrgds, Mm-
dgmo(s 9Mbgdmmo badgoo(306m 30mbg39d0b Logmdzgmbdy aob3mMbgdal o6 94393gdomgds.
1bs 0:mg30L, HMI 356mB3gdmab 8ngm 3bm3939mabmzal 8n0bnggdmmo mamads, Babsbs-
bgmdg3mmgdm LG ssbg 3ME 96300 SDEZYMEabagsb, dobo gJodobasb, bosgsdymeymbasb
06 bbgs G030l Led 3MMborm aBgbgdmmgdabogsb® Imadmzmb ol gobdMmgmmdsbmab s 3og-
doMgdmmo 8mba(398900, 3mEBgb3096 @sdm3gMmb 3dndy damdastgmdsadn 84qbgdl. smbadbeyma
39mEdnmgdals 306MHmd933d0, bLEMmosw bogndgmosbos gdgo 030l Momdady, Mm3 Lodmdsgmme
503056980, bLagnmmagdolb dgdmbggzedos 30, 9oMb 0@ Y3006 535 04y 03 30dm 33mg30L Ro@omgdsdy.
3963560530 3030 (39 gdema boggodm 3Ms @030l dabgozom, 9dndgda, b3am dgdmbggzedn, 3969-
030 3bsmobals Ro@omgdabsl, 35(3096@qdL babobbom 630056 0bxmMmIs(305L 030l Mmomdsdy,
M3 3mboGoymo a969803960 bl dgdmbggzedn, abdmzgzob bymdgmnmgdal agdabsb
3000 dgbodemms 3GMdmg8qd0 d9948650m.%
odmg930L 3Mmzgo00gH 500 50badbyymal gobsdombymgdmom bdoMawm o(3bowgdgb, Hm3 Lo-
0M3me dg0bobaggb Ro@omgdmmo badgoa(306m gsdmzgzmagzalb dggagdl, ngo bgmdonbomdg-
o 0g690s oMo Fbmemme dgbadg 3ofmgdobomgol, 860890 0bgm@ds30al oM (3mEbob® by@gamals
398mb393580, g0 bLaoEMImmE EsMRYdS Mzam asb8(3bsgdmobmgabss 30.7” B (39, sDM3930L
36m350009Mgab gb gob3bagds 396 0gbgds 0dob goMsb@0s, Hm3 Rs@GoMgdymoa 3393930 dgwg-

3 Jdgo.: zur zivilrechtlichen Seite Taupitz, Festschr. f. Wiese, 1998, 583 - 602; zur datenschutzrechtlichen Seite
domomgdymos: Tinnefeld M., Menschenwiirde, Biomedizin und Datenschutz Zur Aufklarung neuer Risiken
im Arbeits- und Versicherungswesen, 2000, 24ff.

3 Oberlandesgericht Celle, Urteil vom 29. Oktober 2003, Aktenzeichen 15 UF 84/03, NJW 2004, 449-451.

3 ab. <http://www.focus.de/gesundheit/ratgeber/psychologie/krankheitenstoerungen/tid-13033/suizid-therapier-
bar-aber-schwer-zu-erkennen aid 360149.html>, Art. 213.

3 Gesetz Uber den Versicherungsvertrag (Versicherungsvertragsgesetz — VVG) Zuletzt gedndert durch Art. 2
Abs. 79 G v. 22.12.2011 1 3044, 213, <http://www.gesetze-im-internet.de/bundesrecht/vvg 2008/gesamt.
pdf>.

36 Pradiktive Gesundheitsinformationen beim Abschluss von Versicherungen, Nationaler Ethikrat, Berlin, 2007,
31.

7 adsg, 30.

125



bodsmorcnols gymbscro Ne2, 2013

30@ domgdgymo 3abybo (36mdnemo o6 gobogds asbd(zbowgdmabogol. Imdg@gdymo Mol ol sMbg-
dmdob dgdmbgg3odn, Mmamez Bgbo, 0bMEgds LadMgdom 3gbs@eba, Mo, dnbgdMngns, asbd(zbs-
©989mdo 5dMa3L bemosm bogmdzmnsb gdalb ndabs, Hm3 0go 3oL 3m@Ggb0mGew 885 oy nd
00350930b 358060939 0.%8 sbgo gomaMgdada, Mormmos s dbgmom BaM8mbawggbos ssd0sbal
®30ma53mM33930L doMomao YRmgdal ©s(330.

7. 0bggm@d>(30mn 1300353m6M 33930L 5AbLo S 3603369mmds

3MbLEGOGM(00m 30Mgdmm 30Mmm3b960L Mmz0masdmM 33930l YBRmMgdsl 3oMabdnmogds
3bm3939mab 06@gMgbo, bgmdg36mmgdal ogdol Bnb dgogobmb absbrmgggo Mabgo, Moms @o-
5030bmb LadMgdom dgbs@obabs s bosdmggazm Mbbol dm(zMEmmds s 13300056 s0MoEML go-
aFomMdgdamon batggdo.

bosdM3g3™m NOM0gHNMal bnGIsmuEn aobgnmamgds, bdom dgdmbizgzedn, 3ol gob-
3O gmmdabmab s 3o3d0Mgdmmo 3gMbmbam@o 3mbsa(398980L (3m©bol gotgdg dgudmgdgemo-
0.3 %063 gmmdab, bomEbmol s Mdgoymo dg3mbzgzalb admggzol dgdmbgggeda, Logomm
0bgm@3o(30530 0gmobbdgds 0bgxm@mdszns 35(3096@0b RIBIMMgmmdal damdsmgmdol dgbo-
b9d, EM3gmba(y ML a563(3bogdgmo 96 MmMIgma(y 9dndmseb 50l bymdnbsbzmmdn. mud(3s,
3bm3939mab 53 0689M5LL Y3aMab3oMmwgds 3mbLE NG (3000 (3T doMomsn YBmgds — bm-
3500 30MmM36mo Pmgds, Hm3gmaz 00035m0bbabgdl MmamE (3 39Mbmbaem@a dmba(393gdab
53350, 0bg bLoebFMEMBo(30m NZoMgs3MM 33930L PP gdL. 396MBIgdmmdom dDm3g3mabamgals
30b0ggdmmo 0bgzm@mds300l IM3m3z9d0L RBmgds BoMIMIMEL JMbgmad@b 39bmbom aozmm ™
0b@gMgbl — gMomn IbGog, 3bm3zg39mal 3obmbogM Lanbgym@mdszom 0b@GgMgblbs ws, dgmeyg dbMng,
©3d039mmobl 06gmMds304mo mgomasdm™ 33930L NRmgdsl ImEob.

396356000 BgLgMomnmds bazmbLbE oG zom LabsdsMmnmmd, bmaswn doMmgbymo Me3my-
30006 20dmInbomg, asbsgomats 0bgm@mssommo mz00mas8m&33930L doMomswo M@ gds,!
Mm3gmo(z 9 dOb3gmymyul 0bngnal dgbadmadmmdal, magem asbbsdmgmmb magobo 3gMbm-
bom@n dmbo(393900L go(3980bs s go3mygbgdol Lo gomboa. goMms 530bs, nbgmMds(30gmo mgoom-
353m33930b Bmgdob boggmdzgmDyg, 060300035 Md35m YYbES gosBYz0@ ML, M Mm@l ©s Mo
RoMamgddo gobogds 8obo 3gBLmbaommm@o 8mbs(393930 m0s s Logsmm.*2 3oL 543b Mamgds ,bo-

w43

0Mdmme dg0bsbmb maz0bo g6 gmmdnl dgmdsmgmdalb dgbsbgd 0bgm®mas(30s.“ smbad-
by g@mgdsl 39M3sbool BgogGsmy@a bsgmbbGodyom bobsdsmmmm goMmme asbdsm@Gogh
5 3oL 0o 3ngbgdl, sbg3g, Mocmgnmo 0bnznwal YBmgdsls, n(zmogl 56 56 o(3meEgl nbggm@m3ds-

(300 mag0bo 396980 39M0 IMbs393gdals 33bob36.44

38 Pradiktive Gesundheitsinformationen beim Abschluss von Versicherungen, Nationaler Ethikrat, Berlin, 2007,
32.

3 Eberhardt zum VVG, Miinchener Kommentar, Erhebung personenbezogener Gesundheitsdaten bei Dritten, 1.
Auflage 2009, Rn. 2.

0 ag635600b 3mBLEGGM300L 3g-2 dqbmo.

41 BVerfG Urteil vom 15. Dezember 1983 — 1 BvR 209/83 ua — 65, 1.

2 BVerfGE 65, 1 (43).

4 EuGH, Slg. 11992, 2575 = EuZW 1992, 346 = NJW 1992, 1553 Tz. 23 - Kommission/Deutschland.

4 Oberlandesgericht Celle, Urteil vom 29. Oktober 2003, Aktenzeichen 15 UF 84/03, NJW 2004, 449-451.
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0bgm®m3s(309m0 Mg0masdm™ 339306 PBRMgdslL odgb oM Ibmmme nbrongoysmy®on, byy-
3099@M-bodoMomgdmngn, sGedgw babmasomgdmngn, mdngd@mm-badsmmmgdmngn ggmbdz0s.4
396dmE, 30b0dbymo Ngmgdol oMmm3q353 dgadmagds basbo d0594gbmb s Bbmemmem 3oGals nb-
©03005MM 356300006 5d0L, 303370 LobdMasEMgdMng 3gomnmEeMgmdabs(s, Momast LEmMgo
03000353m 33930L RBEgds bomImowagbl magobyygsemo, 0gdm GG ommo babmgsmmgdal g3ub-
J3ombomgdob gmgdgb@ommm babsdommdsb.

3MbLEGOG (3000 ©O3MMO 0bPMMTs(30mo MzomaedmM 3330l YRmgds bommosw Mgsgon-
90b 03 9bgdn 3gMbmbaomuyGa ©s LmnsmyGa Mol 3ol 3933390 ao6gdmgdgdals babssmdwga,
Mm8gma(z 356Ls 3@ gdom ddogMom 3mnbogds, Hmmabsz bogdg gbgds 3MmBom s bowsdmgggm
DQOD0gOHNMGIL, 39Mdme, BmEabyz edbsgdgdgmlb o6 3bm3zg39mb Fnds3msb o6 3m@Ggbz0n®
©3b3INm®b YOHMN0gMmmdol ©sdYystgds dbmmme ,3mbadoncma” 3969@&03m60 &gbGob dg3-
obgggedo LML, LbmEMgo sdo@ma, 3mbggb30d aobbo3nmMmgdnm ynGomgdslb sdsbzamgdl ,30-
500 (36m3M930b" o(339bg, BMBgmo(s, 3oMEs Lbgs Bmgdgdabs, dma(3o3L Kob3Mmgmmmdal dg-
Lobgd oMo nbgmmdsznal Loanydmmm dgbsbgzal amgdsl. s0badbym Memgdsdo d3ox0mw©
360l godmbs@uymon, Mm3 K obdMomgmmdal dgbobgd 3oMawn nbgmmdszns dgbadmms gowsdndsgg-
e 0dbglb bmemme 30l mebbdmdal dgdmbzgzedo s Jbmmme Ladgwo(z0bm d0bDbydobomgals
(003bmb@ 0 3o, mgMados, 3Mg396(300).

5530560b % ob6dMNgmmdol damdamgmdol dgbobgd 3g@bmbamyma Imbs3939d0l badsm-
0030 (3305 o 35M3680gd0b godmngfMgdol 3nbbom, dnsbobymdbogmgdfogo Mgammo-
(30980L 3oFomgenFo, ImJdgegdL LogMmedm@abm-bsdsGmmgdfMogo od@&gdo, Gm3gmoa(s (300-
mdb dggdbsb 5080560l @mgdoms ©o(330L Bomama bEObEsMEgda. sbgm LsdsMmmgdmoag of-
&93b 30939036980 50580560l MRmgdscms gaMm3nmo 3mbzgb30s.7 3mbB396(300L 3-8 Fmbmoom,
0bg3m@Is(309m0 M30m893mM33930L BEgdabmab ghma, sbgzg N dOYb3gmymBamOs ,30Mow0
(36m36980L 358030b(3935% ,,y39emab 593L Bmgds 358030 b396 b JoMow (3bmzMgdsl. Rofmggs
505339605 bmmmE 3obmboc gomgamabbobgdym dgdmbzgzgddn, Mmabsas gb oomgdgmoas
©09dm 3G 0 Lobmasmgdsda gMmzgbama xdadMmgdal, badmasmgdMago NbogGmbmgdol 56
939460b 93mbmBoz Mo 3gmomemgmdalb 068 gcgLgdobomgal, MBgbEngmdal 86 ©sbs3smmal oo-
300056 sbo30mgdma, ®96dMM mmdol 56 ImEMsmabs MYy Lbgsms YRmadsms s Mmagobyygmgds-
0o Eobozogo”.

560l o oMo 3bmgg3gmobmgal 306mbdgdmmdom doboggdamo Mgmgds, Babsbabgmdys-
Agdm bEonsdy 3odmnocmbmb, dgegmmagmlb s gomsesdyydamb 3oMal %sb3Mmgmmdsbmsb wos-
393906980 39MHLmbamaEo 0bgrm@mds30s, 3Mmb3g6(300m gomzamabbabgdmmao svy30mgdgema nb-
&9gMgbo s bagnmmads, mgbomgmdom 363539 ©obggbool bogsbas.

#  BVerfGE 65, 1, 43 8omoogdqemos: Kilian W, Heussen B., Verfassungsrechtliche Grundlagen des Daten-
schutzes, 30. Ergédnzungslieferung 2011, Rn. 9.

936m3533060b babgm3bogmmsdm@abo dgomsbbdgds: ,3gEMbmbsmyMa dmbs39dgdol s38m3sGMa
350539353930bog 56 5830560l MEmadal o(330L Jgbsbgd®, 39-8 3mbema.

1»00580060L Rmgdoms s doMams mogabygmgdscms Jgbobgd gz@mm3qmo 3mbzgbzns® agMds-
byem 965y, <http://conventions.coe.int/Treaty/ger/Treaties/Htm1/005.htm>.

1900530560l M@madoms ©s dofomsw megabygmagdoms dgbabgd gzdm3amao 3mbggbzas”, 39-8 dub-

mo.
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8. @3b336s

5bm3g30L 3MmM3500096580L NBmgdsl, M3y gdemo Logmmbal sGbLgdmdob dgdmbggge-

do 99960 079396 abm3z930L bgmdg3Emmgdol ogdady, dgadmgds Logdzmem gomb LEmM g0
3M6396(300L ™3 g3mbmBnnHn 3gmomemgmdal memdady. (30, @MIGM0bsdo 3o3M(39-
m9dmo dgbgoemgdal mebobdow, Kebdmmgmmdbol sbmggzal bgmdg3emadol s©gdabsl,

3bm3939mab 309 a969@&03960 Mobzgdol dggsbgdom bymddmgsbgmmds, 9Bobssmdogagds goo-
396 6m3gdL o bmmosmmdob 360b(303b. bmmopasmam Lsbdmasmgdsdo mnmmgnm 0boogowol

5943L gxmgds abomagdmmb dgbsdsdabo badgwa306m IM3LobrEgdnm.* 5mbndbymo Mg gdals oG-
LYdMBS & Mbs 0gmb edm oEgdnmo ,a9698039M MoGoMnsdn® nbngomal bomdo@ gds-bofv-
35890mm35D9.% 5@LgdmMAL abgmo o3l edM393930, BMBgmoz Lodmasmgdado gmgdgb@s-
Ao (36mgmgobgnmo dmmbmgbomgdss. sbadbmmoa dgndmagds gH»3bndzbgmmzgbo nmgzsel
%5630 gemmdal, 3Gm3obyynbommdobs o bogmsbmab ebrmggzadyg. dbgsogbo Godob obmgzgzsed
500530560 b o (335L 03 B0bsBLYMN godntzgdabasb, Mm3gma(z 3o 04y 08 5350FYyMEmMdSd 56
MdgEME3s d98mb3zq303 dgadmgds 3sdmabgzomb. basdmggzm NMmngMomdgddo Mob3gdob ogg-
96(305(3008 dgbademms dgogas ob godmobzomb, Hm3 535038Ymeds b BobognMow SMLEY -
RobM368s 553056385 396 dgdmmb oML 39Mdm abmagzal bymdgz@mmgds o6 dgdmmb dabo
3095 3bmmme domsmo badMgdom dgbs@obom. sbgm zomemgdadon, 3ofn MRgds LEMMOs© -
(33900 5 YNbsGM, mobnbmb bLadmdsgmmm Ml ggdob BobsbsbyHo 1bHYbggmymezs.

»0b36008065(300L% dMdomEgdsl LEMmosE LodsMmnmnsbsw Mwg3L bogndgmaw Fmbsdmg-
ds, M3 3960dm sdmggzolb bgmdg3Emadol ogdabsolb, Mmegbsi Losbmgggm 3md3sbagda
0L 3ol EoBgMgb(305(300L 3emabgdol dobgwgom sbmM(309mgdgb, YoMymayomoas bmznsmy®o bo-
3oM0m05bmdabs s LodMasmgdHago bmmos®mdal 3Gnb303980.%'

bergooma@o bobgmdBogmb 360nb(zn30 s30m©gdmadl LobgmdBogmgdl MdHMbggmymb
LezoomMo MdbsbEMEMIs ©s 0DANBME LodsMmmnsbo Lodmasmgdmogo bybMogal Rsdmys-
m08935%g. bagdoMmggmmb 3mbbE oGm0l 30goddams dgo(303L 30M@e306 3060d6gdal bm(zos-
o bobgmdBogmlb 3M0b303bg: ,LadoMmggmmb dmdomosdgms mygzo 6gdss, o83 3300060mb
©93m3ms@ogma babmasmgdfngn bgbbymdamgds, g3mbmangnco magzabygmgds, bmosmamo
o badsBormgdmogo Lobgmdbogm™.5? bmosmuma bobgmdbogmgdo 0mBg006 0dabsmgal, Gm3
©3535mMabLmb NMMngMcbadomabdnm ab@gmgbgdo s yzgms s@sdnsbl dgund6s6 bm@mdsmmEn
36m36980bm3z0L bagomm ©s s30mgdgmo 3ommdgdo. 3oy dbgsgbo Godob MdHYE3gmymezals
badmamagdgdo dbmeme bmgnsmyma Lobgmdbogmb BMbd(z05d0 56 dgab s ngo Jobpmdoemas
396dm @odm3g30L Lol gdsdy, LEMmosw bodsmnmnsbos 3m@Ggbz0Ma sdEggMmal dmmb-
m3bs, semosmgdam 0dbglb dobo Yymgds 3dmbogl B3mmads nog abMgg39dg s dmaombmgmb bo-
bymdg30mmgdm 0bobbmmmds. doMmamos, 3563369 dmol dmmbmgbs dgodmgds oRbgmem
0469L bLENEosE LadsMommnoba, Jogmsd, s3s3MMYmE, dnbds gsmgamalbnbgdsd dgbodemms
LogMoby dg9ddbslb babgmdg3Emmgdm Mmoz30bRMgdsl s 3gMdm 538mbmdnal 3b(303L, Moy

4 Pradiktive Gesundheitsinformationen beim Abschluss von Versicherungen , Nationaler Ethikrat, Berlin, 2007,
32.

00 g d 39 10.

St Pradiktive Gesundheitsinformationen beim Abschluss von Versicherungen, Nationaler Ethikrat, Berlin, 2007,

43,

LogoGomggmmb 3mblb@ oGm0l 361goddmme.
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396dm bLadamomal d3o3mbgoo asbobomgds. bmosmama babgmadbogmlb 3Mabznda o6 sGab
(39603990 0bngoMsmMo Immbmgbomgdgdals dgbEmmgdol sdbmmuB Mo gomob@o ©s ngon
396mb3adgmb ¢@&m3gdL Ladyamagdsl, 335 oY) 03 YMHMNgMIMal dmBgbMaaqgdobsl Mgammamg-
30l aobbbgoggdmmo Mggndo @esbgbmb.>

b33 mmgdob 0365LbMAMIsbg LamdMabel, bEmosw bsdsGmmnsbaw Mbws ngdbgl dah-
bgmmo 396dm abmgg30L Bamdmdawaqgbgmmes dmmbmgbs, dmbogl abmzgzob bggMmb Mgb@)s-
dgmmmdobs s J850009656M056mdab b jombol gocmzgamabbabgds. 396dmw, 03 dgdmbggzsda oy
396mb3gdgma BobsbabgmdgzMmgdm bGonsdy o6 d0sbnggdlb 3Dmgg39mb @obsdmgggo Mab-
30b 398mb39d0L Rmgdsl s 3oL 0dymgdaemb asbool Ladyysmm bodmasomgdmogo Gabzob dg-
33Lgdab bLogmdzgmdg 3mabEabmb Ledmdsgmm batixgdal gomgyma(zns, 3bm3939mb o6 g4bg9ds
©3badM3930 M0bZgdab MgomyGom dggobgdal dgbodmgdmmds. ghmamgfom godmbagma smfg-
35 LagFom badmasmgdmogo Mobzgdob dgxobgdol dgogasm bodnsmm sGomdg@ngnmol gsdmm-
30l Loggdggmbg batigqgdobs s Mob3gdolb gom 3mmsgns. o9dse, badysmm Labmasmgdfngn
003900b dgx30Lgds oM M0l goM6EG 0 0dabs, HMI 3Mb3MgE M IDM3939m b b3z gMmo Mab-
30 dgbods30bmdado 0dbgds badmsmmm Labmasmgdfng Mal3msb. 3mb3iMg@&mo bgmdg3G¥mgdals
©50980b MM 3gMbmbsmyMo Mobzgdol gosdmbdgdal Mgmgdal ao9ddgdsed dgbodmms asdm-
0bg0omb ob, Hm3 ssdnsbms aEds 65Bomds @sdm3930L bymdg M mmads oML 5Ms 03 MM,
mEgbsg 0bobo gobIMMgmbo 50b, sedgm Fbmmme 3MbiMgE Mmoo 3Mmmdmagdal Babody ow-
dmhgbals 3mB96@&nsb. cgmEanmew, 3dm3939mb dgmdmos 5badbmma batgqgdol 3o gms30s
3mobabmb LadMgdom dgbs@obol ©ssbgamndgdal MML, mydss, gb go8mabggsl Lowsbdmgggm
3md@nb gsdz069dsl, Mo, bLadmemmmE, EsDMgg39L 9G8dmMBbadgmgm ©s NEBNbizom Lyg-
M 99393L.%

33 Kreikebohm R., Spellbrink W., Kommentar zum Sozialrecht. 2. Aufl. Ver. Beck Miinchen 2011, Rn. 5-6.
3% Pradiktive Gesundheitsinformationen beim Abschluss von Versicherungen, Nationaler Ethikrat, Berlin 2007,
44-45.

129



J308JIAN6I JOMRO3O*

B0H0396 30633L 3AMAOL 3AM3N0IN VA010I600M3I30
1.39bsz5mn

dmdoomn YMHomngMommdolb Mgammomgdol (30m3gamo sb3gd@n Labmgsmgdsada sg@onca
3bggemdal bagsbos. 3mb393@momyma doamdgdal gooma dggbgds dGm3nma EHMogMomdy-
30l 3mbobomgms Lo39bMB3Egdmm s BoEMdMng Bamdstgmdal, Bsma Mgmgdozn Jpgmds-
gmdob bodommmgdMogo Mganmomgdol § 9460350, ©sdbsgdgdmoabs s @sobsegdgdymoal yagmy-
39800 domablbob s (3300, babgm8Bagmb Rstggzolb bamobbbs s ymgzgmoagg bgdmmddymal gogmy-
Bob LodobOM §3mbm3nz0b Bbd(30mbomgdady.

dMmob LadoFMmmob (339mgdsmds s 6@ gbboyMo nbsdngs MMl dobombg sbsemn nb-
LEEYGIEL gohgboms s 3 330Mgdom Ml godmbzgmma. sbae §3mbm3ogzYM Mgormdabs
s BgbFngl IMmBom MOmngMmdgddo dofmgnmo (33mamgdgdo dgodsb. sdgweb godmdwmnbamy,
0(33mgds 3Mmob bgmdg 3 magdol bydogd@gdolb LodsMommgdMogn Jpagmdamgmdss, Mo bo-
3900930l sbse gm™m3gdl, badgn@mbgm dgommogdbs s 3MmMnl dsbGHb Bm@mIamgdal bszombgdl
3939060,

3030boMg LmzosmM@-93mbmadngnca 3Mm(3gbgdo dggbm LobdmasmgdMoaga (3bmgGgdabes
5 LadoMmmmab yzgms bygmmb, dsm dmMab, Ms ®dds Mbrs, IMMBolb badsMmsamb. bsznmmgdol
Bm3gdabl (339 gdoMdsd @ gemmdsrn@ds g3mbmdnmMmds god@mmgdds pmab Bybmngda ws-
0ygbs dMmmBob LadoMmmolb dg33emobs s dMMomn YHMNNgMmNMdgdol sbmadyMan assdmMgdol
0 (30 gdmmds. bagoomgzggmmb 1973 Brob 36m8ob 30bmbms 3mogdLa' dg3gomes LadoGogzgmmb
2006 Bemols 3Gm3ob 3mEqdL8s? (ob, mogal 8bng, dgozgems badoGmggemmlb 2010 Brmob mEgsbay-
™o 3obmboo ,LagdoMmzgmmb IHMBab 3mEgdbo“?), HmBgmBss LodsMmggmmdn 3(3bmazMmgd sws-
300693L aoM339mm ob3gdEgddn YMMmngMmmdoms Mgammomgdol LEYmosw asbbbgeggdmmo
dmeEgmado dgbmagods. 1360d3bgmmzebglbo nym bgmdgz@mmgdal megobygmgdal 360bzn30b
5333006985, 013(35, 035 dabs3gdns IGmInmo AM0gHnmdgdolb gomegdamgdombsedsm-
gm0z 3m6894LE o gobbomas s Ladommggmmb badmgsmsdm 3mwgdbdg (dgdwamadda — L)
bdomn Jomomgds. Jogbgoszsm 080bs, MmMB bymdg 3G mmgdalb megobygmgdal 36063030 dGMIn-
00 YHN0gMMdgdobo s Fbomgms msgabygamo bgdal godmgmgbol badsbobm Ladsmmmgdmogo
0bbEMdgb@ns, bo3obmB3gdmm Maammamgdabs s g 339mo dgdbmnEzgdol sMaMmbgdmdol
306mdq8dn, 50b0dbyyemn 3Mnb(3030 o3LoJ3gdmabmgal domongmadol dmMmmE oo asdmygbgdol

Lodmamadsa(z bogds.

* oby-ab ogFoonmo go39mEB 9@ ob emd@mmabgo.

Logotmggmmb 3Gmaals 3obmbos 3mwgdbn, 1973 Bmals 28 03babo, badoGmggmmb LLE 3smemgbo

Lodgmb @bygdgda, 1973, N6, 118-4 3mbmo.

* bogemomggmmb 36maal gmegdbo, 2006 benal 25 8snbo, Ne3132-1L, bsJotrmggmmb bs 3o6mb3wgdemm
do(3bg Ne23, 19.06.2006, 183-7 dqbmo.

P bogdemomggmmb m@gsbmmo 306mba ,LadoMmggmmb 3Gmdal 3mwgdbo®, 17.12.10., Ne4113-60, bo-
Jotonggmmmb bs3obmbagdmm 35369 Ne75, 27.12.10, 46 1-g 8xbmo.
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93969M0by JsGrsgs, 30803700 Jomydl dmrol IGmdomo JHmogHO™3gd0

dOm3ab 3megdLbds oMoy gobazoms (33momgdgdo, ondze 0b MobsdgMmgg LodsbdMm
93M6m38030L 30mHMd9dd0 g5 339 Ld3bmMbIgdmm 3o3993L J3bol mgdwyg, Mol godmz oG-
9600 bszombo dmnbgbinggdgmo MRgds, Bogomoms, dmbomgsbos dMmdoma YEHmogHmmdgdals
bmdogd@os B6g.”

dOm3ab 3megdLas, ammdsmumo Mol dobH0b ©nbsdnzob gomzsmabbabgdom, @ssd-
3300068 sbaemn 0bbB0@mEgdn, d58mz00s Mebsdgmmag dMmdnmo NMmngMomdgdol dMsgemeg-
m36980b0m30L IFobobosmgdgmo sbamn gmMIgda, HmIgmo(y LagoMmgdl 358 gdoc gosb-
19050, 9bomadL, Mo(3 3603369mm3z5608 38 dsbomo gmEMBgdob LbEmEMo LadsMmmmgdfmngn @3 3300-
90abs s 3Mog@nzodn Mgsmama gobbm@(30gmgdabomgal. LEmGgo LodsMmzgmmda dMmdocn
DOD0gHNM7d0l sbgo sbom BmMISL Jog 336955 BaboHE ZoMms ImGal IGmInmn HEMmgH-
omdgdo. 33 bogombdg o®bgdyma badgbogm modgMmaGyms 3bomns, abgzg, Mmams 35Lmsb
0335330693990 Lo 3obmb3gdmm Mgammamgds. bogomm brgds mmagmommdol badsGomgdfin-
30 Mgaeomgdol dmegmol dgbBagms, gosbomabgds Gmams g(3609Gma, sbggg, 3@ 03-
0 539980l gomzomabbabgdom. baba Mbos gogL3slb 08 goMgdmgdsl, Hm3 @sdbsgdgdmabs o
©3b54dgdmmal, Mmamm s FodoinEo 306gdal IGMInmo YHMogHNmMdgdo, bszdomm dg36M bogbg-
dom 599690603 3M159E 03 Jombgsl dsgdl badsMmggmmadn bmnsmadn, 93mbmdogna s bo-
domongdmngn sb3dgJ@&qdol gGomda, Moz LogoMmmgdl 3sbyybab go393sb. sbggzg, 360d36g9mmmzs6as
Lo gobmab 393300930, g3MMnbGgaMsz0mmoa 3Mm39L9d0L God@MMab gomgamabbabgds o
30bo dgbBagmo g3cm 3ogdamal 306mb3gdmmdabmsb @esbmmgdabs s 35G3mbobs300b gymboao.

Mbs 30060d6mb, H™3 BoDonE oMo IGmIomo YO0 gHcmdgdals dgbobgd Lojstmag-
mmdn 5M(3 33939, M3 g360gEmmo bgogs o oM (3 Labodsmmmm gobbamgol dg8mbgg3zs° o6
0MbgdmadlL. Lagommggmmb Ladommmgdmog LogM(3gdo IBOEOGNH0 s dboMos LodsMmsmdg-
3dmd39gdab abgma 3ModB 03, OmIgmas d39960L bs396mB3gdmm bgmabygmgdol dxmdomdsl
30608306 (0597353906 75@s LybMasMgdMngzn YHMNgHNMEgdal dgbBagmalb s 33mmg30L 3mMI3m-
696 Lo 3obmbIgdemmm badd0sbmdol bLado 3gmam gobnws. 2006 Egmb IMMBnb 3mwydbom ©s3-
3300069899 sbor 0bbEBGNEL bab o6 ML ds Bobo dg(360gGHMma go0DMYds, BoDaNE SoMms
dmEob dMmdoon bymdgimnmadob dgbsbgd bmMdgdal Labdmasmgdog YHMogHmmdgddy by-
3md3900930b babsbbamn dgi3Lgds s Lamabam Mg3m3gbsz0gdal Rsdmysmadgds. bmgngo g4-
L39FMB b Lamdamas 3o (3boym, MM sbamo nbLEGNE NG 56 30l godsbEGdmmo s gosbamndy-
590 309G 03 mbgdgs. »©03bog3509m Goba @ 306dn”, dofnmewsw, ,3g6sM3gms dgbo-
693" bogoMmggmmb 3obmboom gomgamallbnbgdym 396om3g Lndogd@L 3mosdGgdgb. J399sbsdo o6
B96430mb0Mgdlb MmEasbm, HmImob gomeadamagdss IMmBal 3mogdbob sebEnmgdals 3mbEGHm-
0 5 Imbo@m@mnbgn, 53 Logydgmom 56/396 bgds goba3nE ZoMms dmmob dGm3nmo yEmagf-
omdgdolb godmgmgbs, dggebgds. bgdmm Rsdmmgmomn 3Gmdmgds@ngs nmbmgl gt 339350L, go-
©05643980b. 9990056 30dmInbamy, asbbs3nommgdnm 068 gMgLL 063936 BobogPG 3oGms ImGab
dOM3omno YO0 gHnmdgdal sMbobs s L ebmbdwgdmm Mgammomgdal bsjocmbolb dgbbogmes s
a056omnDgds, saMgm3g, 03 60dsb-030b98980b godmzmgbs, MmBgma Fodogym doMms ImGab

4

89935930070 ., 53mm 300gdgma gdb3gHEab, mbadsmommab, @b jgbs ,LogdsGmggmmb IGMIab
3mgdbob® 3Mmgd@dyg, Ladmgsmsgm badsmmmoal abbEod @0, ,Lodmdomsdm Labmasmygds 3o-
6mbdg3mgdggdom 3Mm39Ldn“ 3Mmgd@ob gomamgddn, 2006, 1, <http://www.civilin.org/Project/d186.
pdf>.

Lobadsmmembawda 8ndstmngal Logydzgmbdy 3003z, HmI Gobogne doMms dmeol IHmInmo

©530b bogdgmom Logdg o6 gobbaemyyems.,
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3M63Mg@nm bgmdg3mmgdsl 3053903698L dMMBom ©s 36 FomEgdamgdom-badsMommgdfng
D0 gMH0mMdgdb.

2. 30b03n6M 30605 ImMab dGm3nmnn AEN0gMmomdgdab bs 356mb3gdmmm
9399m0gds bods@mgzgmmb mAasbyma 396mbalbs
»L3JoMNggmmb IGM3nb 3mEg]Lab® msbsbdsw

RIOMM 35396000, IOMFono YHMN0gMNMdgdo amabbdmdl ghoma oMol dng dgmeg doto-
bom3z0b 9B DEINMdab bobs(33mME 3obbmE (309mgdmm Jdggdsol, MmM3gmbss IHMBob badstms-
m0(3 9093 g3l s badmgomsm LadsGmamacs. 3gMdm, 3Mm3s sl MmamE (3 IGM3als byen-
d936099mqdab, nbg bomdob bgmdg3@mmgdol bagsbo. s80@mIss PMMngMmdgdo Medwgbowdyg
9603069l 93basgbgds: bogoMmggmmb mmasbymoa 30bmbals ,badsmggmmlb dHmab 3mogjLbob™
39-2 Igbob 30M3z9mo0 3964E0b Msbsbdsw, IGmInma YHM0gMcmds Mol 3Gmol mMasbobs(zo-
@0 3mbgbmoggdol 30Mmdgddn ©oboddgdgmoal dogH ©sdbsgdgdmabomgal badydomb dgbevemg-
35 3bsdmaMgdal Lobs3gmme. LLg-0b 629-5 dmbrmal oMzgmo 6sBomals dobgog0m, BoMomdal
bgmdg3nmgdon dgbommg 3obOYmMMEL dgobEnemmb bgmdgzHmmgdoo gomgamalbbnbydaymo
badgdom, bmem 39333900 3omEYdNMOS goEINbomb 3gbsfmogl dgmsebbdgdama Labmonma.
03 6M3gdal dgomgdolb dgogasw dgodmgds nmdzsl, Gm3 mmagg dgdmbggzado sbsbrmonmgds-
0 36m3s bgmdg3Mmmgdal mdogd@ns. sbamds dGmal 3megdLds 3o Mgammamgdol bodboMooms
5 bodmgomoagm 3mgdbdg bdomo domomgdoo dGmdoma Mmngmmmdgdol god0%3b60L 3GMEmg-
35 30093 NBO™ go3dmgMs. sbgo EOHML 3gG e og@&mommo s bonbGgmgbm brgds goba 3n®
3ofms dmMob 3Bmomo Mmngmmmdgdolb s@bal 3gmags, Moz, megob dbMog, dma3o3L dGMomo
DQOD0gHNM7d0b s 3gomng0(306gdabs o aod0k360L Lo 3nmbob dgbbogmabs s 3mbBgbfmnggdals
39960l dogdosb.

2013 Bemob 12 0360bL bogdoMmggmmlb 3sGmsdgb@ads donmm ,Ladommggmmmb mEmasbym 3o-
bmbdo ,bogdoMmggmmb dGMal 3mogdLbdo (33momgdol dg@Eobolb dgbobgd® bads@mggmmb mmaos-
bymo 3obmbo, Gm3gmo(s goM33g9mBomam d39momdmdamgdl s s6gbfnggdl dbatgoms dmGab
dOHM3oo M0 Hmdgdl, 39Mdm, 53mb3Mg@gdL o3 YMmngMmmdoms mMmIgdbs s &n3gdb s
bobormmdmng By39@L omn 3od0x360L 3Mdmgdab.

B98ma0badbmo (33emomgdoom 3obmbal 89-6 Igbeml ogds@e 1' s 12 3164@gdn:

11, 3®mBomn bygmdg3GEmmads ngds s30mgdmow BgMommdomn gm®dom, o dGm8omo
DQOD0gHNMS 3 039bg 9@ bobl gMdgmegds.

12, gofs 08 dgdmbgggobs, Bmoabsz IMm3nmn bgmdg3Gmmadol gooss 1 Bgmo 56 3@,
dOm3omo bgmdg 3Emgds gobbodmgmmo oo n@gds dbmemme 35d0b, Gm(zs:

5) 3gLabemadgmos 3mb3MgG Mo Immemdal badmdom;

3) dgbobmnmgdgmos bydmbyma Lodydom;

a) Lodmdomb dm(3Emds PMHMdoo 0dMEYLY;

©) bgds IGm3omn gAomngmommdab dghgmgdol bogmdgmoo Lodndomdy MHmgdoom sM3ym-
30 @obogdgdmmoab Robs(33mads;

9) 36LgdmdL bbgs Mmdogd@ndo gomgdmgds, Mmdgmoas sdoMmmmgdl bgmdgzMmagdol gob-
LoDEZOMEO 390 IS,

03 ©gdmgdgdom 3obmbads 2013 byl dgeemgdom dg@om ©g@omadgdamo gobsws dmm-
om0 MHm0gmomdgdol Endgda, sdsgoMmumam, bgmdg3ammgdaol 3oabs s Mm@l o335 0d-
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39Mo@nmmo aobs. 30bmba 3ofmEsdnm dommamgdl, Gm3 dbsmgos dmmal Lod mggdg 398 bobl
393Mdgmgdmmo YMHM0gMNMES 05 335(0E0(30M®Jds, HmamM (3 IMMB0mo M0 MmMIS, Ma(3 S0-
bobgds 3oy BgFommdom bgmdgzMmgdsda. dmgmagzensbo YMHmngMmmdgdo, Mmdmgdacz bod
3909 3g@& bobl gMdgmegdmes (dogsmomew, 3d9690mmdadyg, bydmba@ Lodndombdg s .9.) 9,
dofomaEa, dgdama 3gmsebbdgdal bogdzgmdg bmM(30gmogdmes, 56 (3 30 339mog0(306M©gdm-
5, Mmamm 3 IOmIomo MO0 gMHmmds. 30bodbymo bm®mdom 3o ©soboddgdymb dg@o badyamgds
99mma39, 00003MbL s 338 30(3MbL, HmM3 3ob oM MMl s oM BaMmdal bgmdg 3Gmmads.

doybgmegam 0d0bs, mm3 2013 Bemal 01360L30 Bomgdyymo (33emamgdgdal dgbabgd 3obmba by 3-
dom dm(379emmomn s oboMos, Boda NG doMms dmMab IMmBomo HHM0gHMgdal bsgombo
0bgg oo MARgds.

bogdommggmmb dOm3al 3obmbms 3mogdbolb msbobdsew (1973 Benaly), @edboddgdmow gobo-
3B 9dm@s 5003060LEMS(30¢-bE O JEYOYmo MmEIom sMbgdema 3oMo:

dnbeno 16. 3Om30b bymdg3@mmgdab (3mb@Mad@nb) dbsmggdo s dabss@bo.

dOm3ab bgmdg3mmgds (3mbGMmag@n) o0l dgoobbdgds Lobs@mdmb, obgbgdmmagdol ©s
M3560D3(300b 5003060LG M (300L8 @S 33d3L ML, BMImomsz gHomo Fbsmg — LabsGImb, wo-
Bqbgdnmagdabs s MmMasbobsznal @3nbabEGMO(300 gom®gdymadsl 0mgdl dGYb3gmymb d4-
ds30 3mob Lomsbom 3oMmdgdom, goonbamb bymaysbo 08 megbmdom, o IGMBab bgem-
d93609mgdoom (3mb@GMagGom) oMol gomgamobbobgdmmoa, bmemm dgmmg dbstyg — d¢dogo goem-
©09dmmgdsb 0gdlb dgobEmmmb gom339mmo bodndom L3goommdal, 33omognzo300by s Mo-
6595dmdol gomgamabbobgdom, w@so(33oL MMl bymdgzMmgdolb 30mMmdgda, egdm@mhammb
36m80b Jobogobobgbl.t

sbaods dMmIol 3megdLds sMbgdomn Losbmyg dgdma@ebs dMm3nmo YOmagMmmdgdal be-
3099890096 s 393300 gdoo (3g-3 3mbemn):

1. 3Gm3omo gFmogmomdol bndogd@gdo o606 ©sdbsegdgdgmo o6 @sdbsoddgdgmms aogm-
006935 05 3bsddgdmmn ob obd3gdmmms 3o9MMnsbgds, MmIgma(s 3g4dboemas ,,3GmMazqboy-
mo 353306gdab dgbobgd® bodoMmggmmb 3obmboms ©s 3Mm3al Logmmsdm@abm mEmasbobsznal
NeB7 05 Ne98  3mb396(3098000 g0m35m0bb0bgdmmo 3abbgdoms s Bgboom (dg3amddo — obaddg-
dmms 309Mm05bgds).

2. 05357439390 G0l Bodo Mo 36 anFMoonmo oMo, sbs 3oMms 3ogMmnsbgds, Hm3-
mobomgobsg dMm3omo bymdgmnmgdal bogndggmbdy bEmmogds gom3399moa badydam.

3. abogdgdmo sMab gabogyco 3o, Mmdgmog dMmdnma bgmdgimnmagdol bagmdzgm-
bg, ©53b59398mabomgal sbEnmgdl g6 339 Ladndomb.

dggmo 3obmbalgeb gobbbgeggdom, mab dmddge oJ@&do Bobogn® 306b ©sdLsgdgdmal
LEIGNLO gbaggds. 5dqgEsb 3o3m3wnbatyg, 30 b Mma Somn, HmgmEry iodogmmo 3omob dnge wo-
Joms398m0/wsboJd9dmemn, — 3mal 306mb3pgdmmdol Mgammomgdabs o a330L bggmmadn
3mgd3o, bmmm 020 b0 960 300, Gmgmey; sdboddgdgmn, — 03 gomogdnmgdgdal oMamgddo,
AmImgdoz IOmIob 3mmgdLob mebobdow, bmasmsom ©sdLogdgdmgdl s30b&nsm. bgdmmJdnmals
35035m0bbobgdom, 33mag30L bogsbos @sdbsgdgdgmo gobogyMa oo, 369 3mbzGg&mmo Lobg-
mobs s 335M0b ddmbg ssdnsbo. Medwgbos(y LodoMmggmmb mMmasbymo 306mbab ,Lsgsmmgg-
mb 3Gm80b 3megdbo“-ob 37-g 8mbemals 3oMggmo 396480b ,3“ J3939bJ@& 0o’ IGM3nma bymdg 3-

6

bogdoMmggmmb 3BmBal gobmboms 3megdbo, 1973 Bmab 28 ngboba, LogsGomggmmb LLE Y3smemgbo
Lodgmb 0bygdgda, 1973, Ne6, 118-9 xqbmo.

dOmdoon bgmdg3emmadol dgbyzg@ob Logmdgmgdos: 3) @sdbaddgdgmo gadogyma 3ofal o6
50543909l goMmas(3gomgds.
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Gmgdob dg6y39@ 0L bogndgmae gomgamabbobgdmmos ©s3bsg35dgmn BobagyMn oMol gom-
5(335gds, bamgmo begds, Hm3 ©sdbaddgdgmo gabognmo oMo 360l ssdnsbn s 5o nbrnga-
Moo 396563898,

dbmeme s dbmmme bgdmo Rsdmmgmomoa bado Igbmo Mwg3L bLogmdzmew 2006 byemb
dOHm3ab 3megdLbob 3096 o3 330M9dm 3MmIncn PRH@ogHNMdgdal sbam babgl s 0bLE0EYEL
- g0bd0gne oMms dmMab 3MmInc MHcmngmomdgdl.

3. 30D0396M 30Mmd ImMab dGm3ncmn YAnngMmomdgda - 3Gmdab Lods@Gamab
09 bddmdomadm basdsGamab Mganmamgdab bogsba?

dOm3ab 3megdbo o6 d0doMmmagzb g omada300l Bobogne oMms dmmMol dGmdomo yEmo-
960mMdgd0b Mgammomgdabsl. dmbomazsbos oD 3n® 3omms dmMab o@gdmmo dGm3al bgmdg 3-
e gdol 30mmdgdo o dobsboomgdmgdo. mosw MRS Bobo NG doMms dmmal IGmBom YMoo-
960m9d98D7 3megJbob EsbsmAgbn admmgdgdol go36(39mgdob bszombo, 3sm dmab mman 3a-
60 303306950 8 YO0 gMHMIndofmgdgds. 39Mdme:

3) o6 bgds gobo 3N 30Mms dmMab ogdnmoa bymdgmmmgdgdol 3o@&gammods(309; o6
560b 03 bgmdg e mmgdgdal Rsdmbsmgamn, MmImgda(z 9939 IMmM3ab 3mogdLob Mgammamg-
30b bgggMmdo (dogomomaw, 3gMdm dobbogmgdgmo s ImbBsgmol 3dmdgma? dods s ds3d30b 3o-
bmbogFo Bom3mdaanbgmn? dgdomyg s doal 35@Mmmba?).

) o6 oMab aeagbormo Ladydomms Godgdo, MmMIgmoms dgbobEnmgdman Bobo NG 306-
®d ImG0b o@gdamo bgmdgzemadgdo Rsomgmgds IMmal bgmdg3@mmgdgdow (Jogsmoma,
3m3LabEgdob bgggHm?).

a) o6 560l gobbodrgmnmo gows, MmMIgmoas 0dbgdmes gMm-gMma dobsbosmgdgmo ndab-
030b, Bm3 BoDo 3G oMos ImEab ogdamo dGHMIal bgmdg3Emmgds dohbgmmoygm dHMIab
boerdggBamgdoe.

©) Bamgeo o6 5M0ob bmznsmm@o gom©gdemgdgdalb dgd(339emn GmM3gmo bemmds 1bos go3-
M39©9L BobogNE 3oMms dmMal ogdnm dGmIal bymdg3mnmgdgddg. s3Mgmay, 3996 339-

3900 53bsgd9dgmbs s sbaddgdnmdg 3G (39mEads 1) 3 yggmes Lo 3obmbdwgdmm dmmb-
™365 B0b03neM 3ofmms ImMab ogdmmo bgmdgammgdob gomamgddo.

bgdmon Rsdmysmodgdamo bsgombgdol gomms, 3obyybo gsbs(3gdns dgdmga Jombggddy: Mo-
B™I gobs Lagomm Bobo PG 3oGms ImGob ogdyma bymdgMnmgdgdob dGM3al 3mogdLbob
93900980l bezgMmdo dmdg(39397 Mo ogm 53sb baggdgmac: badsMmggmmadn gogf39mgda-
0 360@0 357 35630maMgdmmo 43996980b 306mbIgdmmds 08 Bommsb osbrmmgdal byFMzama?
3M63M9@ Mo dg3mbggge? Mabzgda? dgdmbgzgzommds oy goobMgdmmo 3mmo@n 3s?

MMame (3 9339 9006036, oMmmm ao398000 3HMI0mn YHM0gMHNMdgdo 56 JbmmmE IMm-
30l 3megdbob, 86880, sbg3zg, Ladmdomadm 3mgdLob Mgammomgdal bagsbos. gob&mm gsoggdom
30 36m3omo Ao gHnmdgdo 560l dGM3al 396mb3gdmmdals Mgammomgdal bagsbo, Mmdgmbg-
(3 3M(39egds 3mab 3megdLbobs s Bobasb ge8mdmnbatmyg 306mbg398qdatyg od@gdnl wg-
3 9d980. 0g3maMa (309 Mgamsdgb@o(zns, ghma dbGog, bogggmb boob hsbsbgmal (0ba 3n®
3ofms dOm3om Mmngmonmdgddg) 36ed@0gnmmdabs s maMgdnmgdsl s, dgmeyg dbcng, o3-
dogMgdl dMmBomon McmngMmmdgdobs s sbsmhgbn bodmJomsgmbadsmmmgdmngo Momngfmm-
3900l s 335moxg0(300950bs s 35d0g3bol 3Mmdmgdab.

¥ bagdemoggmmb 306mbo ,d9bs63goms dgbabgd®, 1994 Bemal 28 md@m38dga, Neb57-1b, 39-2 3xqbmo.
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Bmads, 3MmIolb doboma boglbgs Bofmmmo dMmdnmo YMHMngMmmdgdoom, MHoms odbsogdgd-
9335 ™330 59(0EMB dmdsmmdgdem 3omEgdnmgdgdbs s Gabsblby® batgqdl. Hmamms bgbo,
530b g93mgmagbom dMmM3nb 0bL3gd(30960/LodbabyMgda 5056 s 3o39 MmO (bogmggmomsm 3Msd-
$03%). Mg356gm 3005673530, 0339MdGonmoE 3 bnma Immbmgbgdal asmgdy, dMm3al
3M09dbd0 Bobog dofms dm@al IGmBomo YHMngMmmdgdol dgbobgd gdnmgdgdo dgndmgds
333056 6mMIgdam 0gbgl 3oRbgmma. Lo 3obmbdmgdmm 353913l 30MMdgddn bogmadaw bagsto-
MM, HmI BoDogn@mds 300563s MM MHomdsl IMmol bgmdgz@ymagds YbmEmb s bsgyms®
203%9 9000mb 3GBM3ob LadsBmmom sEagbamo yzgms 3obmbobdogHo gomogdnmgds. bszombo
LogoMmgdl, safgmgyg, bmEosmu s 93mbm3dogn® dggebgdgdl s dgmgagddg mMagb@nmgdsb.
3og5m0mobmzgal dgadmgds obobgmgdmm agbglb dadob ojomeggdals dgbebgd bgmdgzGmmads,
mdgmo(z dgbadmgdgmos absbosmmglb Gabogy 3oGms IMmdom YAmogHmnmdsm (3dmdgembe
5 dodsl dmEob). o gb 3mbzMg@mmo bgmdgMnmgds 0d6gds IGmBal badsMomal Mgamemog-
30b bgggim, Jobdyg go3M(39mgdalb 33m3z9dL 396mbB3gdmmdam dmmbmgbamo Gggadoa:

e D9a96533909M0 Fndomdal 565bmeyMgdals Igbobgd bmmdgdo;

* bymdgg@gmgdel @orgdobs @ dgbygaéeb/dgsamab dgbobgd @gdamgdgde;

* 30dboMgdmo bogsababawm gomogdamagdgdo;

e dOHm3ab bogMobm ©s Kobbowo Ladydom gomgdmb dgbobgd bmmdgda (LG boIMEGNbo-
900 dmmbmgbgdoa);

® 5300 3MmM3ab dgbobgd gdnmgdgdo.

*  05b396930bs s 1439 EMYadolb Bgbabgd, saMgomsy, dgL396980L Ml Jgbobgd bmEdg-
b0;

*  MHmgdomo o9 babamdmagn 3Mm3abymbsmmdal godm obdsmgdal dgbobgd bm@dgdo;

* ©053b54390mal 0bo(z0s8 03000 bgmdg3Mmmgdolb dmImobol sFobszmgd gMmn mgalb
3boDmanEgdob go(3930L dgbobgd bm@mdgdo;

*  mMbyemdol, 3dmdoommdabs ©s 353330L dmgmol, sgMgomgg sbamdmdamol dgomom oy-
3560b 30dm 339899 gdgdabes o Boma sbsbmon@mgdal dgbobgd gdmmgdgdo;

* 1533909 gdm 5bsDRONMgbabs s d3gdgmadol bobaMdmngmdol dgbobgd bm@mdgdo.

Sbammg @ Jogomoma godmeagds bmgmam 3(3bm3Mgdo 530ba3nEo 3ol dogm bLomgs-
bm dg@mbgmdal gobadmmmo @ogoMaggdymo GobogyMo 3oco 3o6babdrgMymn 56 gobybode-
3690 g3oom. dgbadmgdgmos, abgmo Gogd@mmgdabs s dobsbnomgdmagdol gomgamabbnbgdoo,
Mmamgdozss bgmdggmmmagdol 35000, ©8340M03939mdg g3mbmdognMa  odm3ngdymads,
339(300@ a5bbodmgEmmma Lodndom bassmgda, 3mbGEMmabs s Dyosdbgwggmmdal Bomseblgda,
DOD0JOHNMBS 5 335m0x0(30M© L, Amam (3 IMm3ob bymdg 3nmgds. sbgo EMH™ML ©edbsddgdg-
0 35 Edm0s 3gobEmmb yzgms 306mbabdng®mo dmmbmzgbs s obe dgdmmbdyg asegm3gemmb
Ler300m@Y® ©(330L0 S IMMab PLoRMNbMydsbmsb s 3ogdnMgdnmo gomEgdymagdgdo. 53 3s-
05, Hm3 DgdmBomgmoam o139 qd0ob s 3o3d0Mgdom, oD NG SoGMs FmMab IMmBoma YMoo-
96003560 o6 G0l gosbMgdmo.

30bo e doMms Immab ewgdam bgmdg3emmgdgddn 8d3oMa© s@ab gdbdmms@onol ab
993968900, HM3magda(z d6gdMH0350 5335tm0x0(30093L300Y(3 POHD0gHNMAL, AHmam (g IGm-
30l bymdg3mmgdob: @edbsgdgdmoal 3ogM o gbomo sbsdmanMgdol mEgbmds, bgmdg 3G g-
30b 30Mmbgdal hodmyomndgds 03bs43mab 30gM, Ladndomlb dgbeymmagdol 3MbEGMmmo sdbsd-
398mab 80gM, 356LadbemzMmema badymdam basmgda, 3gMbmbomyMo J39dgdomgmds, 0b@gmMabo oo
dbmemme d6m3ob dgoganbowdn, s®edgm Ladydasmb dgbmymadol 3Mm(3gLbobawdo, badydom sw-
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300, ©53bsddgdmol oMgd@nggdabs @s domomgdgdabswdn dm@mBamgds s bbgs. gb baysebbgdo
39mE dnmgdomnbadsMmmgdfngn Hm0gHomdgdabmgol s@bgdomo o6 s(0b ©s bdod dgdmbgg-
3590 oM (3 Imombmggds, 3sgomoma, baMomdal bgmdgMnmgdom. bomomdal bgmdg&mmgdal
©500980bsb 393339970 2068 9 gLadmas 3MmInb Igganm, baabbom ©s sGs Ladndom 3Gm(3g-
boo, badmdomb gbEmmgdal sgomom s 5.3. goM@s 530by, 8gbsMmeyg, 564 Ladwdomlb Bndmgdo s
d93LAmgdgmn, megem aobbabdmgmagl dgbabmmmgdgmao badndamb goblb s bofmggdmmadl 3980
®030L998mgdoms s ©3MYY30gdmmdom, goMmg gb IMmdnm YAMngMmmdgddas. s3sbmabsagy,
Lodmdomb dg3LAYmMadgmb od3b YBmgds s gbadmgdmmds, bs 3Momsmn IMmBs Medwgbndg dga-
3390b gfhmOmmen dgbmagsbdmb s gogomb.

5b0dbmmo Bomobbgdal gosbsmnbgded, gobazn® doMms MMmngMmdgdol dobaobosmgd-
m9dal dgbbogmed dgbodmgdgmos dsm dmMab nbgmo YMMogHmds, HmamMozss mxebdo obsd-
37909, 565 AbmEmME ©g3mMd(30m Mbgdg, 9edgm Rod@MdMngem s badstmmgdMogam dmsd-
30mb 3Om3omo A0 gHnmdgdalb Mganmomgdolb bggMmdo. 3ogMsd 0y Bomdy o6 3030 (39m@ds
dOHm3ab 3megdbob ©gdnmgdgdo (s bsgomba dgbbsogmabs s g@smuMn Mganmomgdal gomgdy
©5MR7ds), nbabo dgadmgds Gommmo aobglb s dog dabomdy goegomgl. M mdds Mbwy, (309-
6935 03abs, BM3 sbgmo YHMN0gMHNMdgdo ImbgbMogalb badmdsmaegm 3mgdbom s sMs 3MmIab
3M©g4Loom, ow@ons.

3003 3oMms ImEnb sgdam 3Mmadnl bgmdg3Gnmadsbmab ©s3ogdamgdoo, bonbd)g-
Mabm s 360d3bgmmzgebos bgmdg3Emmgdolb M@l a330L Lagombo. bagdsMmggmmlb mmgaos-
bymo 3obmbob ,Lagomggmmb dMmIal 3mEgdLob® 3g-6 dgbmal 3oMggmo 396480l dobgogom,
dOm3omo bgmdgimnmgds 0gds BgMommdbomn 86 bgdomo gm@mdom, gobbadbmgMmoa 56 goby-
LoDPZMYEo goENo. LadoMmmggmmmb dommadgb@ b dogm 2013 Bemob 12 0360LL Bomgdeeds ,bo-
Jomgzgmmb m@gsbym 356mbdn ,Logomggmmb dGm3nlb 3megdbdo® (33momgdal dg@ebals dgbs-
693" Logommggmmb mEasbmmds 306mb3ds 03 YHMogHmmdobmgol, Gm3gmoag 3 ;mggdg 398 bobl
acdgmmgds, 0339Me@ Mmoo asbbodmgms BgMommdomn gm@Ts. aogM(39mgdnmo 3Gadd03zob
0656350, LagoMmnggmmdo abgmo PAMngMNMds, Hmam@o3ss 3333306m30L dodalb odoMagzgds,
bdoMow babg@mdmogns s m39980bs 09y Brgdol gob6dsgmmdado aMdgmegds. ©mgdg 93 Gndab
DQO00gHNM5330 mMIob (335 Immbmzgboma oM ngm. goms 330bs, 39bmbals g-6 bl o-
980@o 12 3964@8)0n:

» 13 09y 36mBomo bgmdg3Gmmads oqdymos 30 m39Dg g@0 3o0m, 96 o9 IGMBomo
DQOD0gHNMds gMdgmEgds 3onsbo dMmdomn bgmdg3Hmmgdgdal mGx g o6 dg@xrgcM dodwg3-
00 oYdnb dgegasm @s dobo bobgMmdmagmds smgds@gds 30 mggl, Rsnmgmygds, Gm3 owg-
dns mgom IMm3omo bgmadgzMmgds. 390sbo IMmIoma bgmdgemmgdgdo dodwgzmmdoom
508 mo@ Rsnmgmagds, gy 36bgdmmo dGm3oma bgmdg3@mads asamdgms 3nbo 3ol aob-
30bmabs39 96 3mBg36m 3900560 3BMBnmn bgmdg 3G mmgds @snm doM3zgmoa bgmdg 3Emmgdal
350000 gob3mnsb 60 P@ab 3obdsgmmdadn®. 83 gdmmgdol dobgogam:

5) dodobmob ogdymoa bymdg 3mmgds dgodmgds ©z3s0m dGMal bymdgzMnmgdow ngbgl
30Rbgmmo sMbgdmmo Mogn 36ogE 0300056 35dmInbamyg, Madgory sbgmo bgmdg3@mmgds bdoMow
30 o399 39 bobL gMdgmogds;

3) 080 g8m, H™3 bgmdg3Mmagds 36 0dbgb 80Rbgmmo MzemE, dgadmads 9bwgbzonma
a0begb ©8Ls4898gmal/sdJoMs3989mab Jog® bgmdg 3G mgdolb obmnmgds 30 m393wg.

abgg Abrgds dgz0mbgs: bgmdg3mmmgds maz0bo dbgdacm 3MM3nl bsdsGmmoal bggMms oy
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Lodmgomadm badamomal? oy ob IHmIol 396mMB3gdmmmdals bgggMmdo 943939, 3530b 306 (Hm3g-
o m@a0bm, MBygds) o MmamE gsdmegmgbl dMm3nm NMMNgMcmdgdl, Moms dAYbggmym-
go 04bgb 3mbGMMmobmgol sdsbsbnsmgdgmoa seMo3bz0sbmds (s3bsddgdemal dogf Gnbsb-
byEo s bmgnsmaFo 3ommgdnmgdgdol dgbemmads). o gb YN0 Mmmdgdo o6 g5dmgmobog-
35, 35306 dggasw Lobgdgs Gommmo IOHmInmn YHMgMcmMdgda dog dobatdy s dGMals 3m-
©9qLob RsbsBgMgdo dmJdgmeo MRgds. o9 NHMgMcmds 56 30g3mgbgds dMm3ol badsMomal
LgzgOmL, 35d0b bgmdg 3Emmgdol dbgds @s Jobsbosmgdmgda 53 3oMa© Bobssmdwgamdsdo dmmab
35mEqonmgdombodsmomgdmng bmmdgdmsb, Mmdmgdaz bEnmewm 396 NbOHNB3gmymegb dab
Mganmotgdsb.

4. 936m 3533060l 43996930l Ls 356mMb3gdmm 3Mo4§ 03

4.1. 4399009856mdab 3Mab (3030, Mmame (3 3Gmdab bgemdq 3699mqdalb
dsbsbadsmgdgma

dooob 3603369mmzobas g3cim ogdamals badsmmmgdfngo 3Gsd@ngs s ghmazsmn 3gos-
98000 d0d8mboemgs. 9360m 3533060 J3946980L dMM0l 396mMB3E demmdals dgLbbogmad (3boym,
3 IOMBomo YHMN0gMHnmdgdol, dGm3olb bgmdg3mmgdol 3563babrgMgm dmagmglb 30 g-
Mo9doe godm3bogdnmos odbsddgdmoaboodo od3gdmgdamgdal 3Mnb3n30 (J3930gdstgmdals
3606(3030)°. dGMIomn YEM0gMHmmdgdal, IGmM3nlb bgmdg3@emgdal ghm-gmma doMomsn dobs-
bosmgdmal sembobndbogem asdmnygbgds dgdmgan &gMBnbgdo: Bgosdbgwggmmds, Lydmmwabs-
(3099600 38M300gdgds, §3980gdsMgmds, 3MbGMmma. Db e gb 3M0dgModn gobsbbgezqdl
dOM3no M0 gHNMJdL gormEgdnmgdombadsmmmgdmngn Mmngmmmdgdobash, Laws 1b-
b39mymzamos 30003 363Mgms MEbsLEMEMmMES s bgdal godmgzmgbals magabygmads. Ibsmgoms
®365L6mEMMES s 630l 3odmgmgbol msgobygmgds obgor bogysbbgddn, Mmamozss mMogyg dbo-
0L 3mbsbomgmdoom bgmdg3Mmgdal Gobolb oaqbs, dsm dogm bgmdg3Mmgdals 3oMMdgdals
96050 Fodmysmndgds s bbgs mebsbbm Mgmgds-gommgdymgdom dpamdstgmdado s34meqgdl
bgmdg3mmgdal Lydngd@gdl, Mabss, Mo mdds Mbws, sgoma o6 3L IMmnm YMHMngHHM-
398d0. IGMBomo GO0 gHNML 3ML0ESE g9dmBnbamy, sbaddgdyma Gmam 3 3oMmgbymac,

9 Bgbgonl GgLdndmagzolb 3Gm38alb 3megdbo (Labour Code of Czech Republic, Ne262/2006 Coll), oo I,
mo30 I, 3oMggmo 3qbeo, 3mbg@o o ,regulates legal relations arising in connection with the perfor-
mance of dependent work between employees and their employers), <http://www.mpsv.cz/files/clanky/3221/
Labour_Code 2012.pdf>; gb@mbgomoal w@sbegddgdol bgmdgzdmmgdal dgbobgd 30bmbo (Employment
Contract Act of Estonia), 17.12.2008, dsasdo dgz0cs 01.07.09, mego I, 3ocggma dgbema, 3o6ggma
3964@0 (»On the basis of an employment contract a natural person (employee) does work for another person
(employer) in subordination to the management and supervision of the employer), <http://www.sm.ee/fil-
eadmin/meedia/Dokumendid/ASO/TLS/TLS _ENG.pdf>;

Lenmggbool aboddgdal dgbsbgd 356mba (Employment Relationship Act of the Republic of Slove-
nia), 24.0402, No:102-01/89-3/117, 3g-4 3xybema, 3ofgqema 3464@0: (,An employment relationship is a re-
lationship between the worker and the employer, whereby the worker is voluntarily included in the employer’s
organized working process, in which he in return for remuneration continuously carries out work in person
according to the instructions and under the control of the employer®), <http://www.mddsz.gov.si/fileadmin/
mddsz.gov.si/pageuploads/dokumenti  pdf/zdr_an.pdf>.
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obg 93mbm3ngnMow, 360d369mmzbao oMl @sdm owgdamo ©s3Lsddgdgmbdyg. o3 ©admowyde-
90l dmEmE o 30dmygbgdal bag@mmbol gobgn@Mmamgds 3o Lobgmdbogmb Mgmgdsdmbormgds
03, 53530MMNES®, 35emEgdMmgdss. dgbsdsdobsw, 3Mmanl badstmmoal dobsbn, magobo abGm-
om0 356300006 550L gomgamallbnbgdom, 560l abaddgdymal o335 3oL ab@gMgbgdal qbos-
Rd3mm 5 3MMbsdMBngMn bgmymanbasb.'? oboddgdmmbs s edbaddqdgml dmmal s6mbg-
3o 9MH00gMmmdol Mmebsbbm@mmdal Mgygnddo 3md(3939, domn LBIGYLOL gomsbadmgds 3g-19
Loy 3m6ab 80-90-0560 Bemgdowab sd@ommaw gsbobamgds. bobgm8Bogmlb dMHbzs IGmInma -
®09M0mMd9d0L 40993k mdgLgdady dnnhbgzs bogmmm 3gmommemgmdalb ©sd330M9d5dg BOYMbgaL
353mba@Mmgdo. 5358 MbEIMsb 3m3ygs dMmIol Ladommmal, Gmam (3 abaddgdmalb ©sd-
(3930 608530l LodsMNEOL SBMM 30 3 80dsGormmgds Bsdmysmndgds.' s30@ms(s M-
o g363s3mmdsdn dMmnmn MmogHmnmdgdo godmgym badmdsmadm badsmaml ©s badsMomalb
©53mM 3000989 EaMasE Rs3mysmnds. doMoms JHo@gmondsm 3o asbobsbdmgms bgdmblgbg-
d99mo d3990g00Mgmdols 30063030, HMAgmo(z 0930bm0350 amobbdmdlb sdboddgdmoal agmgd-
603 5 B0bsbby® M30Mo@gbmdsl sbaddgdymmab dgosmgdoo:

*  ©5bogd589mo dgbrENm0s sbsDmeEgdol MmEgbmdal 3sbbobmaMado;

* 0565439890 YgMEYds Babolbbom Rsdmysmndgdmem LGsbsmE e babgmdgzMymg-
dm 306mdgdL o6 535 0¢) 03 50d0bobG Mo (300L Jobogsbsbgbl;

*  05b54398mo 396 FMbBIBargMdL badydamlb 3Em3g9ENMYma oYy dobssmbmdmogn ob-
LGOI (30900b o gbsdo;

*  ©3bog35dmo MgFmEgds badyydamb dgbMumgdal EAHMLMSb s 393306 5d00 s gbae
Ben@dols;

* ©53b543909m0 53mMBBEMmMMgdL 5s Ibmeme dMm3nl dggal, oMedgw sbggg Ladyydom
36m(39LL (@ab303m0bs, ymzggmomon®a dGM3al bm@mds, MM, Ladndomb dgbHmmadolb 3nmE -
o0 5. 3.);

*  053b543709mm0 0469l 530babE (30 ma 3obybabdggdemmmdalb Dmdsl;

* 05654398 9mb o og3b YBmgds, 3sMOmgmYM© 03m3omb s Magz0bo IMmIs bbgs ©s3-
Logdgdgmb dodgnmb, s Lbg.

936™M 35330600 J39yb6930L IMMBalb 3obmbIgdemmdabash gobbbgeggdom, Lads@mggmmb
dOm™30b 3mEgdbdo IGMBnmn YHMN0gHNMEgdal gobbadrgMmgdsda bodasbdom s@bow oMl smbnd-
bymo og3980905Mg0l 3M06(3030.1* = oMo ol 9360d369mmmz6gL0 BoJGmMns Mmame(y bo-
doMmngdMng, 0bg 3803 EMby by 98 MM gMNHMIsMS 335m0PN (306530 s 3580%3b600
36Mmdmadolb goabobyzg@em. s30@mdss 936m3al d39ybgdda dGM3nmo YEmogfmmmdgdal, dGm-
3ol bgmdg3mmgdal gm@IPmomgds mogobmegsm bomgmymyl, Gm3 gadogym doMms ImGab
0bgoo YPNgMomdgdo 309399036905 dMmIoma NMMngMomdgdol Mgammomgdol bygOmb, bs-
3(3 9MbgdMAL J398gdsMgmds (dgrsdbgoggmmds, 3mbEMmmo).

Bshsgs b., 3onsbo ©s gzom dIBmomn bgmdgemmgdgdaol dmdmal dodsto dmddgon 3obmb-
3gdmmdal LadmbadsGommgm LadsMommon LEYmymeyalb Hg3m3gboszngda, dGmdal LadsGmsma
(LEdGOIMS 3MgdMn), 358m3(398mmds »dgMoEosbn®, md., 2011, 37.

" 0dsg, 37.

bogdoMmggmmb dGmBal 3mogdbo, 8g-2 8qbemon, 3aMggmoa baboemo, ,dOM3omn HBMgFHOMdS G0l
dOmIab mEgabadszammo Imbgbenggdal 30mmdgddn ©obagdgdamal dogH ©edbsgdgdmabsmgals
Lodgdamb dgbEmmgds s6sbmoy@gdal Lobszgmme*.
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4.2. 936m 3533060b Mogn §39460b Lo 356Mb3gdmm bmM3gdal dadmbaengs

Rgbgomalb 36m3al 3m@gdLbolb msebsobds, ©sdbsgdgdgmo otal GmamE s anfmoooymo, by
30b0gnc0 3060 (abngomsmyMo 306n).”*  dGHM3al bgmdg3@mmgdolb dgbobgd 0bgmmdszns
mbs Ima(303009L ©3bsgd5dgmo GabagnEn oMol Labgmbes s dobadsmmb.’* gobaznco 3oMals
dgbadmagdmmds, Hmam (3 ©53Ls4390gm38s gobabm30gmmb gmgdgdao s dgobEmmmmlb dmgs-
mgmdagdo, 18 Bemal sbsgzob 80mbggzobol Bomdmadmds.”® 3mmgqbomem 39330693l odz00 Mg3mgds,
DbogMombmgdobs s KsbIMMgmmdol «bEONbggmboymesn gobsbm@(3ngmmb 0boogoosmndo
©53b5439dmal 0bb3gd@omgds dobo Logdnsbmdol saomdg.!é ©s3Lsd35dgmo BobagnGo oMol
boggomob 3gdmbzggedn dMmdnmn YHMogMmmdgdao Bywgds.”

Bgbgmol 3Gm30b 3megdbol dabgozom, Babogne 306gdl dmEnlb IGmInmo HEmngHonmdgda
05339805, (30 BoDoNF0 oMo, Mmam® 3 @sdbegdgdgmo, Lobs@mImb b mMasbabs(300l 3g-
bgx396@&30(3 3modbMgds, Moz 03l 60dbogl, HmMA LaBsMIML/MEMasboDs300L Labgmoo 3mb3mg-
B0 03653095mdals 3060 dgadmgds agmb bgmdgzemmadol bmdogd@n o bymdmdbgma dbsmy
9, 8J906 g53m3nbsMy, s3Lsddgdgmn Bobaz Mo 30Ma. Moz JnsgaMas, sbgma IMmdacmn B@-
®0gHnMd9d0 94393gds69d5 3mboGmEbal ;mgoc 3Gmagboyymo 393306980b dbnsbs(s.

9bB™MBmL 3obmbo, bLoJomggmmb MMl 3megjLob dbgsgbow, 3bafns. dobdo smbgdmdL
90me@gfmo hsbsbgmn sdbogdgdgmo gobdagnmo oMol bojgommsb s 3s3d0Mgdom." gb@mbg-
@0l 3obmbal mobsbds, dgbadmgdgmos 080l gomawan, H™m3 Boba3nE 306gdL dmMab s@bgdamo
dbmemme ob dGmdomn HH@0gHNMdgdo ©8335m0B(30MHEYdS IMmMal bymdgzMmgdow, baws(s
5MbgdmadlL d393gdemgmds, bgsdbgmazgmmds, 3mbGMmmmo s bdmMmabszns.

Lemm3zgb00b 3obmMba(s 903l Babo FNE oMms dmEol dMmInmo NMMNgMcMdgdal sMbg-
3.1 306mbol oMm3z930Lomz0l ©sBgbgdmmoas Labgzngdo Gmam (3 sdbaddgdgmo anmawon-

B Bgbgomob Mgb3mdemo ol dGmBob 3megdbo (Labour Code of Czech Republic, Ne262/2006 Coll), 3060 |,
ooz ll, 39-7 dybemo, 3oMggmo 3¢bg@o: ,For the purposes of this Code, ,.employer means a legal en-
tity (a legal person) or an individual (a natural person) employing an individual in a labour relationship®,
<http://www.mpsv.cz/files/clanky/3221/Labour Code 2012.pdf>.

1 Bgbgomob Mgb3mdemongzab dOmBob 3mogdbo (Labour Code of Czech Republic, Ne262/2006 Coll), 3ot
I, mog0 Il, 37-g 3bemo, 3oggmo 396480, »o“ J393764@0, <http://www.mpsv.cz/files/clanky/3221/La-
bour Code 2012.pdf>.

5 Bgbgomob Mgb3mdemongzob dOmBob 3mogdbo (Labour Code of Czech Republic, Ne262/2006 Coll), 3o60
I, ma30 I, 39-10 8qbmo, 306g9mo 3mb4@0, <http://www.mpsv.cz/files/clanky/3221/Labour_Code_2012.
pdf>.

o Bgbgmob Hgb3mdemn 3ol 3MmBal 3mwgdbo (Labour Code of Czech Republic, Ne262/2006 Coll), 3oto XIlI,
mog0 X, 322-g 3qbemo, 3oMggmo 306480, <http:/www.mpsv.cz/files/clanky/3221/Labour_Code_2012.
pdf>

7 Bgbgoob Hgb3mdemoa 3ob dGmBab 3mwgdLbo (Labour Code of Czech Republic, Ne262/2006 Coll), 3oto XllI,
mo30 XV, 342-9 8qbmo, 3omggmo 396480, <http://www.mpsv.cz/files/clanky/3221/Labour_Code_2012.
pdf>.

B gb@mbgonlb ©obsogdgdal bgmdgz@mmadolb dgbobgd 3o6mbo (Employment Contract Act of Estonia),
17.12.2008 (dsemado dg30ws, 01.07.09, mago 5, 111-g 8qbmo, <http://www.sm.ee/fileadmin/meedia/Do-
kumendid/ASO/TLS/TLS_ENG.pdf>.

P bemmggboob obegdgdal dgbobgd 396mba (Employment Relationship Act of the Republic of Slovenia),
24.0402, No:102-01/89-3/117, 8g-5 d¢bea, dgmeg 39640 (,,The employer is a legal and natural person
or another entity such as a state body, local community, subsidiary of a foreign company and a diplomatic and
consular mission employing the worker on the basis of an employment contract), <http://www.mddsz.gov.si/
fileadmin/mddsz.gov.si/pageuploads/dokumenti _ pdf/zdr_an.pdf>.

139



bodsmorcnols gymbscro Ne2, 2013

@m0 3oMobomgol, 0bg sdbsegdgdgmo gobogyma 3oMabogal; ondze Bodogyma 3oMabomgzgolb go-
bobbyEn Lobg30980 aoz0mgdooc B 3mgdas, 3000 onoonmo 30Mobomzob.2 ol dgdal byem-
d93609mgds 03bs439dgm0 BobogyMo oMol boggLomobmobsgg bywgds.? brmmggbool 3obmbals
00656350, 058L54398gm0 Fabog Yo oMo dgadmgds agmb babsMdmb/meMasbobsznal 89649%396-
&b Lgadgb@o, MmM3gmbss 9943L PBRMyds, Gmam (3 Igbgr ML s sdbsgdgdgm BabogyE oMb,
dOm3ab bgemdg 3Emmgds onmb ©abaddgdymb. Rgbgmol 3Mmnl 3mmgdLabash asbbbgeggdom,
Lenmggboal 3obmbob dobggom, s3Lsg35dgmo BabogYMa 3oMn sl Fbmeme s IbmmmE gm-
0560 3969%396@0b BoMamgddn dmJdgmn nbrnznmsmyma 3oGo.

m0@30b 3MmM30b 3megdbob msbobdam, sdbsgdgdgmn oMol dbmmmeo mMasbnbs(z0mmo (s-
30babEMms30mmn) gmEmBom sMbgdmmo dofa. o9 ©s8bsddgdgmo godanGa 3oMos, PMHomngom-
3960 MgammomEgds 56 dMm3nb 3mEgdLboom, sMsdge Ladmdsmadm 3mogdbocm.? 53 dgdmbgggsedo
36bgdmaL 3Mm3s oMom a0g9800 (Mm@gbas ob oMol 30y badmdsmadm badsmmab Ggamemo-
960L bagobo). mo@3z0b IGMb 3mEgdLo BoDogNE 3omms dmGol dGMBom YHNOgMNMbIdL o6
a560bogmagl Mmoo YHmngMommdgdso 30b6Gm goggdao.

59096039 dogomomn bomgmymagl 08 gog@lb, Mmd Babogn® dofmms Immal Mol byem-
936099 gds o IMmBomo NMmngmonmdgda badsmommgdMogo Mgammomgdol bodbomgl asba(zal
5 0b sbamn 0bLEG GG NS Mz0m §3Mm3so3doMal J394b9dobmgaba(s, sgMgmgg gmmdsmyo dGm-
30l 35BM0bmgal, ®mIgmos xge 3owgs Lagommgdlb 3g(360gMmm 33ma398L, LobodsGmmm 3o d-
$0gob, Mobggdol dggmobgdsl. oyd3s, oboi Gog@ns, Gm3 IOGmInma YMHomngMmmdgdol sbamdos
BM©35335 (5803M3s NMMngMmmdgdds) dodan 3ob(3d MMl 396mMB3gdmmdsda sboo 0bb@n-
&B9d0bs s PYHmogMmmdams &03gdol sbobgol 3Gmgbl. o 3m@Es bbal 60b ©sdbsgdgdgmo
dbmmme mEgobodsz0m-bG &N & Mmoo gm®mdom nym BamImwagbomo, mgl ob nboogays-
60 B0od MG 3ol bobomsg sGLydmal.

4.3. 36m3dnmn mnngmamdgdob byydagd@gdab 3msbaogazsins IGm3ab
Lag@msdmMmabm mMa560ds300b dng@m

LoBGgFMLMS BMMIal LogFMmsdmEabm MmEMasbobds(300b Joamds abaddgdol &ndgdol gemo-
Logoganabsewdn, Mmdgmoa(sy 9139dbgds bymdgzMmgdoms d4bgdal, 93mbm3dngnca Gab ol god-
BMEgdL, HEm0gHnmdsms bndngddgdob Imgemgmdgdbs s 36 (3098b s 5.3, 3mabogozs@mmo
dmo(393b dEm3nmo YHMogMomdgdol bydogd@oms 999w xanxgob?:

® 05bog39dma (employee), GmBgema(s 0 gdL 365bMoNE9dsL, HmMBgma(z 30MEs30M 56 sMals
53mM 30009099 ©sdbsogdgdmol dgdmbogembyg. sbgm @obogdgdmmb o43L LEsdomuMa bgmdg -

2 beamggboolb @sbaddgdalb dgbobgd 3o6mbo (Employment Relationship Act of the Republic of Slovenia),
24.0402, No:102-01/89-3/117, 230-g 3bo, 306z9mo s 3gmeg 34648 gdo, <http://www.mddsz.gov.si/
fileadmin/mddsz.gov.si/pageuploads/dokumenti _ pdf/zdr_an.pdf>.

2 beamggboolb @abaddgdol dgbobgd 306mbo (Employment Relationship Act of the Republic of Slovenia),
24.0402, No:102-01/89-3/117, 75-g dgbeo, <http://www.mddsz.gov.si/fileadmin/mddsz.gov.si/pageup-
loads/dokumenti  pdf/zdr an.pdf>.

2 mo@gob Ggb3ndemo 3ol dGmdab 3mogdLo (Labour Code of the Republic of Lithuania, NeIX-926), 04.06.02,
3g-16 3bema, 3oMggmo 3b4@ 0, <http://www3.Irs. It/pls/inter3/dokpaieska.showdoc_e?p_id=391385>.

2 The 14" ICLS adopted the Resolution concerning the International Classification of Status in Employment
(ICSE), known as ICSE-93, <http://www.ilo.org/global/statistics-and-databases/statistics-overview-and-top-
ics/status-in-employment/current-guidelines/lang--en/index.htm>,
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B gds, doMomss — N3o0m bgmdg3Hmmagds. 83 MmL sdbs dgdgmo dgadmgds oymb Labgem-
36oggm mbyqds 96 J39ybob Lagnmgdom gobbadmgMmma sbgbgdmmgds, mMmasbodszns s bbgs;

® 05dbogdgdgmo (employer), Gm3gmo(y Jdbolb mzgomobsddgdol gm@Mdol Lodboby®l (self-
employment jobs). 53 Mmb ©88Ls439mab gdmbaogemo 3oMme30M oM 3nEgdemos 0d dmg gds-
bg, G®™3gmbsg ngo bogmbmolb bomdmgdom/dmababyMgdol gobggzom nmgdb. o9y ob bogdosbmdal
356bmA (309 gdabal gMmo 86 Mdwgbndg 3ocal 3HmIsl 0ygbgdl, oo abeddgdmmgdl (employee)
MBmEgdlL. sbgor ©sbeJdgdmgdL ©sdboddgdgmmsb MYMmmagMommds gz, gownsba bymadgzvmy-
3980l g063Mdmbdocmmdob bogdzgmdy;

® 03dmyy30gdgmo 39dgda (Own-account workers), Gm3dmgdo §db0sb mgom@sbsddgdals
gm@3ab bLadboby®b (self-employment jobs), ormd(zs 56 0ygbgdgb Lbzgdolb odoMseggdmm IHMIsl
35630dmbdocmmdol bogydzgmdg; Bog@mdMngawm, 0bobo mgomsabsddgdnmgdo s60sb, Mmogewm, o-
3300098 §db0sb badydaem sanmgdlb @s dbmemme bs jmosm dGmIsl nygbgdagb;

® 365M3mgdgmoms 3mm3gMa@0ggdal Bgztgdo (Members of producers’ cooperatives), Gedeng-
d0(3 §86056 mz0msboddgdol m@mdalb Lodbaby®l (self~employment jobs) Lsgmbmmol 3mm3gfa(zo-
Do 6omImgdal/3mdbabymgdol gobgzolb gbom. 3mm3g@ms@ngal byzMgdo 3ol gowsobygg@omg-
39830 056535M-nRmgdcngn dagmdsmgmdab bogmdzgmdg dmbsbamgmdgb.

o 0gds 9bs, IMmIoma MmngMmmdgdol mommgnmo dg3mbggss 396 mozbogds dm(3g-
dnmo xanxrgdob Gmdgmadyg 398 9amM0sd0, 0330 Jedbogozs@mma asbbodmgmesl J393989-
am@09dba(3, Mm3mgda(z 360d369emmza60s 585 04y 03 d3gybal L3gz0x030bmz0L. bnMow YMHoo-
960mdgd0 dgadmgds mEbOHMZbsw 0gbglb s Jdnmo abeddgdmmbs (employed) s mgommsbsd-
390l (self-employed) dmEnl gobbbgezgdol dngdol 3Gm(39Ld0 Mmam(3 babgmdg3Gmmgdm, abg
3bamn@ogmo mzgombasbdmaboom. Bogomoma, mxobol Imbodboby@g (homeworker) dgodmgds wo-
boboomwgl, Hmame(s mgoomwesbsddgdymo o6 dobo domoyamagdobs oy YRmgdMngo dgmdsmg-
Mol g00bsmndgdol bogmdggmdy, Mmamm 3 obsgdgdamo (0gngg dgadmgds nmggzsel bybmby®
393900156 05353306 95005(3).

Bobogmco 3o6o dgndmgds ngmb @sdbsgdgdgmo Lbgosobbazs Logsznodn Lbgswabbgs go-
05(30000. BoDogn® 30Mb dgdmos S65MMmb Lagddnobmds bbgowabbgs Lobgmoo (Jogsmoms,
Lobmal dg3o@Mmbyg, Mm3gemaz Joomdl 3gdamgl). bs3domabos YOmogMmmdal sgMdgels sd-
Logdgdgmbs s @abogddgdmmb dmEal YHMogHomds, sbg IGmInmo NMHMogHnMds, MM ©rob
bobMoadn agds ©odbogdgdmal 80 IMMBsLmsb ©s393306Mgdeman bm@3gdal JgbEmmgds. bo-
Fomgdol dgdmbggzeda 3o 3sb Gob3gdab dgggabgdals gommmmmansbs(z bws d0dsMmmb, Moo
d94365L dBM30b LogMmbm gomgdm s gobsbm@(z0gmmb bbgewsbbgs mmbobdagds.?

5. 33948980b 9b76359LMdal 3G0b3030 IEMInm YANNgMmNMEgd3n

Mmgmez Dgdmm 5nbndbs, IMmBomo YHMN0gMcmmdgda 3m33mgdbyMns s 3Msgsmo boy-

5bbabgeb dgoagds. domo s 3zomngn30Mgdabal ynFopmgds Mbws 3ngd(39L Mmommgnm ©g@omb:
30g5moma, 353mygbgdnm 0dbs o) oMo asdmbszgmo gows, Mmdgmoaz 3Mmdol bgmdg &ia-
m9dal 393080399, 3080BMIMBL 09y 8Md ©M3NIgbea Bamdmgds (ojoMeggdmmoal w@nd-
mm3g9d0b, LMB0B0 3G gdaL, Lodndom godmzomgdal, Lbgs Logdnsbmdol sdsELENMgdgmo
©m391896@8 930l dmmbmzbs, Mganb@®azns, smMabgs, badgoa(z0bm gedm3z3zmazgdol Rs@omgdal

24 Frostberg C., Companies and Natural Persons as Employers under the Work Environment Act, Arbetsmiljover-

ket, 5" ed., February 2005, 3, <http://www.av.se/dokument/inenglish/books/h199eng.pdf>.
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dmobmgbs s Lbgs); Mmammns sbsdmay@gdol Lol gds; Mgammammmam sbMYmgdl/Lbgsb oy
565 3060 Laddomb/ImBLaby@gdols gMmn 3oMobmgal 96 3M33sboobmgal, bowsy sbsbmonmgds
353m0m3mgds LedMMIM0350, J30MJNMOE, M30MMo; ad3mgbsl sbEgbl e sMs dabbgbdyg 0d
3060b bagddosbmds, MmIgmas gdbabymgds Lbzoabbgs 30Mbs s 3mM33sbasl, 3yagl Lbgswsbbgs
35008bEgmo ©s 5385ymPomgdL 39360 3mm0gb@ ol Bmmbmzbomgdsb.?

MON0GOHNMISNS 05335050 (3009d0bsb oo 360d369mmds gbodgds ggo8gdab 9 B9659bm-
3ol 360630300 (primacy of fact)* ©s(3350L. ©30L 5GLIdMBOLOL gowsby3g@omgds Mgsmama bnEo-
@0l 565Dl Laggyydgzgmbdg Mbws 046gL domgdmmoa. bdamas dgdmbggzs, MmEgba(y gdYmas
Lodmgomadmbadastmmmgdfngn bgmadgzMmads (dsgsmomsm, boMomdab), bmmm god@mdmngswm
36bgdmMdL dEmBomn MHM0gHnmdgdo, sb9) BaMma dGmIal bgmdg3Mmagds. Dmaogdomo J399-
6ol 36m30b 396mB3gdmmds oM sd0m Jogmnmgdl sbgm dgdmbggz9ddy, Momag babasbdom owm-
603b03L 0@ 9d0L PG YMem™mdal 3MamE0@ 9@ mmdal. dsgomoma, Babgmol 3ob6mb3gdemmdals
®bobo@, o930 3GMIal bgemdg g mmgdsdo o6 5ol bm@mds gMo-gMma ydmszmgbo gmgdgb@ab
— 365b@aMgdal dgbobgd, gb gGomoa o6 goomzgamabbobgds, o g3ogd@gdo 0dsdy dg@yz9mgdl,
3 LMol SBsBEENMgdab goMgdyg dgbEmmgds o6 nggadgdmes. dmangfmmo badsMmmgdfoa-
30 LobEG3s INbEMdgm dGMdmmol M(3bsgdL dmEYygdom oadym bgmdg3Mmgdgdl, M3
399B g0l bgbsgbmdals 3ab3030L godmygbgdom dENLbzgmymal oboddgdmmolb 0b@gmg-
Lgdab, sgMgmgg, Logoababom mMmasbmgdabs s LmosmyGo NBOHYb3gmymyzal ©sbgbgde-
93900l 068gMgLgdal ©o(330L. Mmnmmgyma LadsMommgdmngn Lob@gds dMmdnma YOHMogHHM-
3960b abowagbo 59(396@L obgo 35R3969dmgddg ©39090L, MHmamMgdases: Ibamgms bm(zos-
6-93MmbMB0 370 3MIMbsdMHMds, 53L5939dmal Jomomgdgdol dgbEmmagds, @sdbs dgdmal
306 306amgdodn ymxbs, obogdgdemal dbMowsb 3mb@Mmmmal batabba, Lobs@Mdmb bsgdnsbm-
3530 obog3gdmals nb@gamamgdal batnbbo, BobsbbyMa Mabzgdobomgal 3obybabdggdmmds s
bbg. LagMomm badsMomob 43996983 8mbadstmmmggda aomebygzg@&omgdqdl 0d 30 gcmandgddy
53yYo69696, MmM3magdos 36 5(30090Emo LadsMommnlb gomamgddos 534 daggdamoa. dmangMon
939460b O30l 3o6mbIgdmmds 54(396@)L ©39090b Ladydomb n3gddyg, Mmdgmms bimdngd@gol
5054398 mal LGB Lo sfgm. dogomomom, b35690dn 3GrmMBgLambama L3MMELIgbgdo IHm-
30b bgmdg3699mgdal byydngddgdew dnshbnom, 09) 0bnbo bgdoymeymdoo MgamaMyma© sbmm-
(3099396 L3MEE Y LdJB05bMIsL L3MBEG Mo sbaLYdMMgdgdals 56 3eMdgdal Labgmoom sbos
domo bgmddmgebgmmdoom, sbsdmanMgdol Lobs3gmmm. bmmm ol bL3m®ELIgbgda, MmAmgda(s
L3MOG Y 3Mdgddn Logdnsbmdgb s Jbmmme batiggdol 3m33gbbasnsl 0mgdgb, 56 g4(3930-
ob 3Mmdol 30bmbIgdmmdol god3myqgbgdol bLgzgGmdn. ngngzg doam3dgdos dbabomdgdols dndsGion.
bogmsbg gordn 3Lsbomd-dgdbEmmmgdmgdl, 3mogmagdl, 3Emagbombam gu@mbomab@gdl, bagsgmm
93968 g0b, 3mM3mM3m0sggMgdl obaddgdmmal bEsG b sdz0 3obmb3gdemmdboom gsbbsdrmgmvm
dgdombgzg3gddn. 394Logobs s 30653530 IMMBab bymdg3mmgdals bydogd@gdo 56056 Lodmasm-
906030 BEobL3MEME 0L bzgHmdn obsgdgdnmgdo — ddmmmagdo, M3gMsGmMmgda, 3Mbond@mmg-
d0. hoemgdo mgsbda ddomds dGmInm NMMngMomds dbmmmo 0d dgdmbggzedn dnnkbygs, oy
3ol 0b@gbboyyMo s Mganmaomema bobosma 543b. bogFmmebogdda 306nb dogM badydamb bbgs

2 Scott J.B. Lamont, Employment and Non-employment Services, May 20, 1994, 1-3, <http://loki3.brandonu.
ca/admin/policies/Administrative/EMPLOYMENT%20vs%20NON-EMPLOYMENT.pdf>.

2% The Employment Relationship, International Labour Conference, 95" Session, 2006, Report V(1), Interna-
tional Labour Office, Geneva, 8, 24, 25, 51, 55, 58, <www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/
rep-v-1.pdf>.
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3060l 06@gMgLbgdol bobomggdmme, 565bMaMgdal Labs(33tmmE, Lodn Mmgal gob3sgzmmdsdn ym-
390EEONM© b mggdo 36086 3mgd 20 Losmolb aobdogmmdada dgbEmmgdabsols nmgmads, GmA3
030 Lad¢domb MMl bgdg3Emmgdol Lagndzgmbdg sbEMmMadms. 3mMEasmosda dMm3omn
DOD0gHNM9d0, bagaMonme, 35306 sGLYdMAL, Hm (3 @aboddgdmmo mMasbobszommo LG -
Gcab gmmgd@ogol 6g36ns; badyydom Labamdmdo ob 53 Lobomdmbowdn s 393 doMgdem s
30b 30gM 3mbGMHMEm0Mgdoo sa0mslb Babobbsd omggbomo gMagnzol dobgogno LEYMEYds;
Lodmdom 3Mmm3gLbdo Lodmdom naMmamadl ob HbOHNB3gmymeL, g0l Lobofmggdmmmass LEMmMEgds
Lodmdom; Im3boby@mgds asnbggs/bedmdom LEMmEads Mbyzg@& o ©s aMdgmogds 90 el asb-
353emmdada. 1nbgordo bgmdg3Gmgdgdo, MmImgda(z Im3my 3900000 0gds S SMaN3gb@s(300Ld
5 bo3dsmMabo bogndzmgdal gomgdg bdnM-bdoMaw aMdgmmgds, 4Mdgmge0sb dMmadal bymdg 3-
mqdgdo 56l 80Rbgmema.?

BodBMdMngn a0d0x360lb 3Mm(39L3n s30mgdgmos GoJ@™MMgdal MHmamM(s (3om-(39tm 39
d0dmbogs, obg gHomdmnge gosbsmnbgds: oMol bGo@bol abswggbo gsdmaygbgds b3g-
(300mFo 393353989 mn JoombzeMagdo o &qb@gdn, GMImgdlbsz F0daMmmegz9b edJoMsggdg-
o mMasbobs3ngdo, sg@gmgg, 3Mm3al 0bb3gd(30500, ©g35689dgbEgdn s Lbgs Lobgmdbogm
LEONIGNMGE0.2 sbgo 3ombzeMgdbs s GgbEddy as3gdnmo 3sbybgdo WMMogMOHMsms ab-
©0358mMMgdos. &gb@gddo ynmopmgds 03 3M0@gmomdgdbgs gsdsbzomgdmmo, GmImgdbgos(s
Bgdmo agm Lamdomn: EdoMdz9dmal FbFnsb JMbGMHmma s dobo batobbo, Ladndem 3GHm-
(39b30 EoJoMog9dMmol dmbsBomgmdol mby, Ladndoml dgbMmadol sEaomon, ™, Mgyndo,
35mEqdnmgdoms B394 M0, EgdbnznMo NbONB3gmYmMRoL g@mgda, sbsdmom@gdal bobdgds,
bgmdg3mmgdal bobg@dmagmds, dgmgaobomgolb 3abybobdagdmmds, LaBsM3mb obs joMaqdosb
5393906980 Mabgolb god@mmMgdo, ©odofMoggdamol odjomseggdgmdyg g3mbmangnco @edm-
300gdnmgdol botobbo ©s Lbg. oMome oMol 3ogM(39mgdymo GgbGgdolb meo bsbg: , 3mbG M-
ol qgmads” (Right of Control) ©s ,93mbm3dn Mo Mgommds® (Economical reality).

dogomomnbomgol bonbGgMgbms gMm-gmma §gb@ob 603830b 3mygsbs, Gm3gmacg 20 jmes-
Logogo@mmabagsb dgwagds:

1. @obogdgdnmb dozg3nmo odgb 0bbGMNgngdo.
©3bogdgdnmo DONYB3gmymBamas &Mgbabagdam.

0574393 mmab bagddnsbmds 0b@gamamgdemoas dabbglido.

Log3056mdsL MAMommE LB mn SbmE(309mgdL s Bobo dg(33ms oM dgndmgds.
074390l dgEsdbgrggmmdgb s dob 3M33sbos Yool bymazsbl.
©3bodgdnmbs s 3M33sbnsl ImEl gobamdmdama babosmal YHMogHmmMdgdas.
04390l 993L owagbaemn badmdsm mm.

0574393l dmgombmggds LA Ladndom mal smgabgds.

NSO~ D

9. Ladydom 3md3sboal Lodymeygm sanmsl bEmogds.

10. 3m335b05d0 @obogdgdamoabomzol @ebgbgdeymas Bomamgdgdo s abbE &M J09d0.

11, @obogdddgmmb dmgmbmggds s6as60dgdnl bomwggbs.

12. @obogdddgmmb mboosb bysomdMmngsm, 3300 9Mma©, M30MMom ©d 36 35 dal dgb-
Grgdob dgrgase-

27 The Employment Relationship, International Labour Conference, 95" Session, 2006, Report V(1), Interna-
tional Labour Office, Geneva, 3-87, <www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-v-1.pdf>.
Pierce D.A., Classification of Workers: Independent Contractor versus Employee, Pierce Law Group, 3-6,
<http://www.piercelawgroupllp.com/articles/classification-of-workers.pdf>.
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13, @obogddgdmmb bofmggdl ¢bsbmoyncgdab.

14, ©03bogddgdgmo @obogdgdmmlb dmBymdammdgdoms ©s bbgs bogmgdoo ¢dEHMbzgm-
4.

15, @obogdgdmmo o635 3magdalb 0mgdlb s o653 0sbs3oMal gobosoab.

16, @obogdgdnmobasb o6 0cmbmggb 0bggb@o3058b.

17. ©0sbogddgdnmb o6 o43b ma3mgds, bbgs d0bbgbdn 0d4domb.

18. @obogddgdmmo dgdbmmmmmos, asbsbm@zngmmb ngogg Lobal baddosbmds bbgs 3 339-
mabomgal.

19. 3m335b0sb dgdmons @snmbmgmb sbsgdgdamma.

20. @sbagddgdamb o3l mxmads, 396yz08mb gEmogMmmmds 3sbmbabdggdmmdal gotgdy.??

bgdmon Ra8mysmndgdamo 3608 gM093gd0 HMMN0gMHNMEsMS ©5335m0Pn (306530l 3Bm(39L-
do @o OHmEb SbENEYdL. gobocmgzgamobbabgdgmoas ol god@n, Hm3 bdnMmow Medgbndyg 3@ gto-
130l 8bmemmE 313nma0nco 3gds0agbemmdal 30mmdgdda brpgds dgbadmadgma MMmngmommds-

»5 $03900b oagbo.
6. ©3b 336>

bogdoMmggmmb m@asbae 306mb3n 2013 Brob (33m0mgdgdals asbbomged ghomagemam bo-
Bdgz9mm0 agm 39bmbal domgdsdmg bbgemabbgs b6ggddn (30bbyLob bomdmdswmagbemgda, 3Gm-
3gbogma 303306 79d0b BoM3m3saqgbmgda, sMsbadmsegmmdm bgd@&mmo) bszombdyg 3ydamdal, Moy
39630 o 330 gdgmo 3m33mbgbGns 9539J@ M0 Ld356MB3 drm dsbab dgbeddbgmac, omd(3s
ol BgbMognbs s Lagsmm gobbomazolb dnrmds @smAs abogyE 306gdlb dmeal dGm3nma NMon-
960mMdgb0. Bobogne 3oMms dmmal bgmdgzemagdgdo 30, Mm3magda(z dgbadmgdgmos s 3gomo-
BoEoMEgb IGm3al bymdg3mnmgdgdow, bagommgdgb godmgmgbslb oo b3dgnsma@ dgbBagmab
(myobdo @abogdgds s bbgs).

B0bogg® doMms dmmal IGm3omo R@ogHnmdgdal hobsbgmgdo mgzebogmoa bs3obmb-
3gdmm Mgammomgdol gomamgddo ,83300M0 bmnMmIgdans®, HmIgmos dmddgogdalb god@qdol go-
dmgmgbs oM bgds bmMdgdalb abbG @y 30mbomads(300bs @ 50d0babEMaMmgdol sGMLYdMal
30dm. 3oMmsdgb@ds doncm abgmn ben@3s (3obmba), GmAmal s@dsbMyymgdgmoa bLyydogd@o (Hm-
ame (3 30d0babGmszonmao, sbg3g, bogsMm MabyMLbo s 3mEBgbznamn) o nym BmMIoMgdyymn
5 oM (3 obrmmglb Imdsgomdn gm@mInMmgds.

bogoombo bagommgdl dg3ama bo3ebmbdmgdmm Mganmomgdsl, 39Mdmeo;

0 08 Laddomms Gn39dalb gobbodrgMmsl, MmAmgda(z 80hbgnm 0dbgdnsh Ggodogy® JoGms
dmE0b Mmoo NMcngMomdgdol by gMme.

0 J399@gdsmmMdob 3606(3030L dgbobgd IMmBab 3mgdbdo Rebsbgmal as3gmgdal, Mo gos-
5030magdL YHmoghonmdosms godogzbol 3MmMbmgdal gosdmsb.

0 Bod&gdab bgbsgbmdalb 3Mnb(3030L dgbobgd LadsMomgdmngn bm@3al domgdsal, Mabacs
356bs 3 gd o G 30MM3d 94695 dMMInmn ©s3900L gosbygzg@nbolb s NYMMogHMdoms
05335m0g30(306960b5b.

35MEs 3obmbdgdmgdgogdoma bagdnsbmdabs, s9yomgdgmoas 3Gsd@ozgmo &qb@ol dgdeu-
d53905 obgmn 3M0@gcondgdol dgds0a9bmmdom, Go3 0dbgds @sdbIomg gmgdgb@o god@gdal

2 National Employment Law Project, Help Publication, Employment Relationship Cheklists, <http://www.nelp.
org/page/-/Justice/Employment%20Relationship%20Checklists.pdf>.
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Mbgbogbmdals 3M0b(3030L Mgomadgdobmgol, sbggy, 3MbiMgG N YOHMNogMMmmdams gobbode-
360bogob.

dOm™3ob Lodsmmmoal GFMoozom ©MIGMmnbol Mgl sboma Ggomongdal babsdy ybogds
33060306 7ds. Modmboma(g IMms (3m(3bomo 3Mm39L0s s, 59§90 go8mdmnbaty, — dmdMago,
(335935000 @ 35bgnmamgdawn, sbggg dMmM3al 306mMBIgdmmdsz dmdboma s sE3E0Mgdon
Mbs 3obglb gmmdsmufo ©s33901980bs©d0. bo3obMbIgdmm dabs Mbos vdmgowgl 0d 3Msd-
8030 LobmgboEsb, Lowsis ©edbaddgdgmb/edjoMmseggdgmlb LML oML s6s IMMBoL, sGed o
bofomdanb bgmdg3emmgdgdn, 4065300056mb Bomdmgds, 394dbsl @mamoma s donemlb dg@&o dm-
3905, boaem, ©sbog39dmmb/sdomMozgdmmb L@l oMb IMmMBal bgmdg3Mnmgds s donmmb
30656@0Mgdmemn bmgnsmyMo s(330L 3gdobnddgdn. 83 biy@zamgdobswdn Mgmg3s6@mEo dEm-
30l 396mB3gdmmmds 50bsmhbgdl msegol @sbndbmmgdabs s Gubdznsb. s8s30Mmymo, ©o-
bog39d99mab BaDogYMa, g3mbmdogm&n, bmosmumo NbogGmbmgds s woM@bgymo ymys, Hm-
ame(3 30639mabo 3M0mM0G 90, bomsbswm gomsab@ngdol Labom Nbws nymb 3s63@ 3039dmn
dOm™30b 3obmbIydemmdado.
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06IN N6LENGITGIBN LOOITN3IESGM 39T RISITIBNL 3ILAEITIBNL
JoAI63ITLIIMBOIR

1.39bsz5mn

33dmdmadbs s d30mgdlb dmMab Losmndgb@m YHmngMmmdgdn ymzgmmgol 1360dgbgmmm-
3969b0 ngm bamgsbm Ladsmmamadn, 3ogMad omn Mmema Jg@ow gondomws babmasmgdal gobgo-
256Mg80L 05653g00Mm3g 306mdgddn. Ndndgzecmms Ma3bzolb DM©AL, (3bm3Mgdol mMbolb 3603367-
mmgabo 3o99Mgbgdol dggase dGm3obyymbomm doMgda, MmAmgdas obIamgdal Lognmgdgb,
130639mgb gmgmobs 30 85333980, 3qbadmms 5GLgdmdabamzgal bogomm s 30emgdgma babbmgdals
356939 3MRgbab Mgomamn bogMmbal 60bsdg 508mABo66. 5308 m3s(3 bagMmadm@abm bs 3obmb-
393mm 365403580 069a 935 Mo sbomo ablbdndm@n," 38mdemgdl dmEol 353330l MBgbsLMSE
0535390695000 om0 basmodgbGm dgmabbdgds, HmIgmbaz Bmaswo gmEmBom 03bmdl bo-
Jormggmmb 356mbdgdmmds s, sbggg, Losmndgb@m Bmboon, Mmdgmas bagdoMmggmmb Ladsm-
ool bob@gdabscmzgal ¢3bmdas. LobsdsGommm bEsE0bE 3oL Babgmgam, bszdsmm gsbdomms bss-
03968 ™ 053930b MomEgbmds. 2011 Bl badommggmmb oMggma abbGsb300b LobsdsGomemmadn
353930L dgbobobow 5mndgb@nl asmabogz0690b dgbobgd by dgbmmos 611 boddy, sdgwsb 411
a56bommns g5056y39@&0mgdol aodm@eboo, bonsobs(s 405 @obEMmEs LaMRgmob ©s3doymezon-
™300, 2012 Brmob 8mbas393g800 3o LobedsGommad 767 LoRgmowsb s 3doymanms 406.2

bogomomggmmb badmdsmsgm 3mgdbolb (dgdgmadda — bLlg) 1213-g 3nbemals dgbodsdabo
»O@3LEME@BEMZ60 56 LENEBEM3gs60 IGMIbyYMbsMM dgnmgdabomgol gowabsbogma semndgb-
&0ob MmEgbmdsl gobbobmzMeggb Idmdmado MMM HNdgmsbbdgdom™. od(3s o 0bdalb jombgs,
bodaMomgdMogo M dggan dm3yzgds o3 3gmebbdgdsl, o9y dobo o653 FMMBs s > (3 dgbea-
m9d0b 3g4ob0ddo 56 0dbs 3obmbom gomzamabbobgdmma. d0Ds6dgbmboemas gl bs3obmbdwgdemm
botggbo 30dmbbmMogl s Lbg-ob 1213-9 dqbmb ogds@mb dgmmg 31bg@E o0 dgdwmgao dabssmboo:
»09) 3dmdmadl LMo Lasmndgb@m dgmabbdgdsl dngbagmlb LasmbEMmgdbm guM (3ol domy,
35d0b ngo BgFommmdoo 9bos ngmb dgoagbomo @s Lobm@smm Bybom owsbEMmgdyma®. sbgsg
Lonb@gegbms bbgbgdema dgmabbdgdnlb dobssmbnl goblbodmamMs s dobo bgmdg3Gmgdals do-
655MLmOL MbasgaMEMs. gb Lsgomba sf&momyMan gobabamgds oMaone mo@gfodnado,
65(3, bodmmmme, 03 ©sb3360L bogndzgmb ndmggzs, Gm3 LosmndgbGm dgmsebbdgds, asdmdwn-
botg g0 3abo Jobssmbowsb, Hm3gma(s 3obmbom gobobabmzmgds s dmbsbaemyg 3oMgdal Jog

* oby-ab ogFoonmo go39mEB 9@ ob emd@mmabgo.

' 0mbadbyym Logombmeb ©sgegdatigdam ab. Blair M., D., Weiner M. H., Stark B., Maldonado S., Family
Law in the World Community: Cases, Materials, and Problems in Comparative and International Family Law,
Carolina Academic Press, Law Casebook Series, 2" ed., Durham, North Carolina, 2009, 616-619; sbg3g ab.
Rijavec V., Krajic S., The Maintenance of Children: Alimony Fund as the Saving Grace?, d®m3oms 36g-
dedo: Family Finances, (Verschraegen B. (ed.)), Jan Sramek Verlag, Vienna, 2009, 649-663.

@domabob bogomadm LabadoMommb bGo@obBogymo dmbs3gdgda ab. <http://www.tcc.gov.ge/index.
php/index.php?m=534&newsid=179>, [10.09.13].
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J9o9356 xsg5650dg, sbscro oblgogysgdo bsseodbem go@@ydycgdol dgbeengdols
J809b39bogmgo

39mEdnmgdal ox0dboMgdsel s gofM3zgnmo 30mmdgdol aobbodmgmsls dma(zogl, 396 ngbgds
bgmdg3mmgds, HmImob Jabssmbog Abatggdal 6gd0lb 538mbm3nadgs oxrdbgdyma s byem-
d9309mgdol 0gd5d®g 350 MOl 5Meg0mdMn gomEgdymgds o6 sMbgdmdl. dg(3609Mgdsdn
obgsg 3639390 asl Lasmndgb@m 3omEgdmmgdal dgbHmadol MdEHNbggmymealb 3Gm(3gLbdn
Lobgmdbogm 0bb@ @@ gdal Asimgals 3Mmdmgds. 53 3bMog, bosmndgb@m Bmboo 339 93MHmdo-
95990 o IMogaem 43995600 go3M(39mgdamo babgmdBogm mMasbms, MGmdgma(z bymb nbymdl
53 bgggmmdn EsbsMomgdymoa d5333950Ls S IOMInbynbodm dznmgdals 396mbogMn 0b@gMgbyg-
b0l o(339L.

2. LyomndgbGm Jgmsbb3gds
2.1.L35m0396EM Jgn>6b3qdab IbsMggda

3533300 5m03gb@0nb momdobg 3dmdmadl dmmMob dgmabbdgds 5ol ghm-gMhomn abbGodndo,
Mm3gmo(z bgmb 9BymdL s gb@msb s 3o3dncgdom 353330l 068 gM5Lgd0L o(335L. Lamgsbm
396mb3gdmmds dbomb Mgl ddmdmabs s 3533306 YMM0gHNMdgdL, dgogasm 3o omndgb@ob
3qbobgd 3dmdmgdals Jgmobbdgdsb.? 53 dgosbbdgdal dobss@bo 8ma(zo3L 5emndgbB ol Momogbmdals,
306mdgd0bs s goabonl Bybob gobbadmg®ab dgbadmgdmmdal. bosmndgb@m dgmabbdgdoo dg-
0dmgds 3560bsb@3MML 50860l gowaboab Lbzosabbzeggzsto Bgbo — 5m0dgb@nl gomobrs 3o-
50000, 5m0dgb@nb gomsobms 3gbsdg oMol Ladmsmagdoom (8gdns, 353 s bbgs bocmgbaggda), semo-
396@0L a98D5360 FMbLEGL Lodnsmgdoom, semndgb ol Mabbal goamozbgs sbgscnddy 356330 o6
bbgo LogMgEo@m sbgLgdMmgdado; 5 b@nb goobrs ddbsbzgmoa LyMBogngo@nb badysmg-
doom s Lbgs. sbggg dgodmgds 3obobasbmzmmb dgmebbdgdals dg33emobs s dgby3980b bogmdzemg-
40, 5m0dgb@ ol @Mmymoe goesybogmmdobsmgol 3obnbobdagdmmdol gmmdgdo s 3oMmdgdoa,
d90156b3580L ImJ3g00gd0b gows.

boomndgb@m Jgmabbdgdgda bobgMdmoag 3gMommbdgs gomgmamo. Lasmndgb@m dgosebbdg-
30l gfon 8bamyg, Hmams bgbo, 560l sGOLENMEBrmM3z560 86 IBMBabyymbomm g3mbmdogym gobo-
Fo6do Iymazn oMo, GmImob 068 96M9Lgdol 3obbs 3Momgdymo (3300 Lago®m, gobsnwsb gb dg-
®sbb3gd9d0 3gqbgds dbatrgos Lobambemm 6B gMgLbgdb s abnbo sMgammomgdgb om0dgb@nb
3030g60bmgol boaMbgdme Logomm LabbEMgdoo vbEONbggmymesb.

bosndgb@m bgmdg M mads ngds 306 5dL ImGnl, MMIgmmsgsb gMmoa dmgamas go@sn-
bomb smndgb@n s dgmMgl Rmgds 5gd3b doommb ogn. semndgb@nb 30dmgdolb Jdgynbsmmdals
dgdombzq3930, dbomgo asdmeal sbgmo 3oMal 39b6mbagfn Bom8m8sagbamo (8gnMag). Mo d9g-
b9ds dgbrmg350bamnsb 306 9dL (Mm3mgdaz mxebl 0ygbgdg6 3ddg dwamdamgmdseda bom-
3M&030m0 bogmngmgdgdals ob sem3m3menno Labdgmgdolb dmEmEewm gsdmygbgdal asdm), abnba
bgmdg36mmgdedn dbomgo aodmEasb 3b&Mbzgmoal Ladysmgdom (dabo MmebbImdom).

3MbEMBEm360 dg0mgdobomznl smndgb@ ol goaboal maemdaby bgmdg3Emmgdsl og-
396 3dmdmgdn, BogMad 56 Ly gmmama babgmom, sGedge d53330L babgmom dobo 3obmbogHo bom-
M350 96mab bGs@nLom, Mol godm(z, dgbedmgdgmos dg0ddbsl gomamgds, Mmmgbss 0bobo wg-
396 goM0a9db, Mm3gma(z mobogl 353330l 06@9MgLgdL. dogomoma, s Mabbdwgds dogdgal

> Kovacek-Stanic G., Child in Single (Absent) Parent family: Maintenance and Family Home, d®m38sms 36g-
dsyedo: Family Finances (Verschraegen B. (ed.)), Jan Sramek Verlag, Vienna, 2009, 638.

4 Cmonenckuii M. B., Cemeitnoe mpaBo Poccun Jutst cTyneHToB By30B, «Denukcy», Poctos, 2004, 83.
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3530bg56 ©3603d369mm MEgbmMdal 5mndgb@ 0l domgdsdy, o) ob oMb 0@ ygol dogdgzal bobgal xe-
95Dy, 96 gMm-gFmo 3dmdgemo msbb3gds 5mndgb@ ol mgbmdol d93(306 935y, 014y Babo Bogmo
350bMqds mgobal Jmbgdal gogmanl @MML. asbjm@mBabgds dgbodmms agmb  yzgmodg LG M-
bymo dg8mbggge 9830060l bozmzbemgda. gHom-gMcn dmbadsmmemyg dgb0dbsgl: ,a56dmMBabgdals
MHML 9360 5530060 domnsb sMmegmbagMyms nd(3939, 9390gdL 0dsb, Mobay bogmagdow oy
535643930 ambogmmembl, 3530653 30 Oms 0bobo 3MBLYMES(300L goENsb ayMopomem IMAg-
39m6“°. dgbadmms abgs Imbogl, MHm3 8boMggdds o6 sm0sMmb 3533393036 s 333306 gdmma
bodg0mo batixgda, 356bs 3@ gdom 3o 306dmEbabgdalb dgdwgg. 9808m3s(s, 396mMbIgdermmdom
35035m0bbbgdmma 1Mbos aymb L3gnsmuma BmMmIgda, HMImMmgdas Lodmemadsb o6 obzgdlb
33dmdmgdL Lodmndgb@m dgmabbdgdoom ssMmgomb d53330L Bmgdgdo.

5m0336@80b domgdolb gmgdals bLydogd@o s, 30l dgbadsdabo, bosmndgb@m dgmabbadg-
30l gm-gFmo dbofmg m300mb dg0mos. o9 dzoema o6 sl 7 Broab sbo 3L Joembgmeo, 85306 dabo
Lobgmoo dgmobbdgdel gdl gMm-gfmmo ddmdgmoa ob 3gn@gg. 7-sb-18 Bemedwg s@sbEmmmbmmg-
bgd0 LosEndgb@m dgmobbdgdsl gdgb 3obmbogMa Bamdmdsaqbmall mabbdmdam (3dmdgma,
3bEMbg9m0, gEnbs(335emn 56 3580bs(335em0).0

d9056b37800L Logdzgmdg om0dgb@ ol aowobmgznbgds bmMzogmogds 03 dofMms dmeol,
Am3madoz PRmyds3mbombo 56056 LabodsGmmm Bgboo dmombmgmb smndgb@o dbmmme 3o-
bmboo gom3omobbobgdmma 30mmdgdolb sMbgdmdal dg8mbgzgzedn (Bsgsmoma, o4y 5m0dgb@nb
303¢gb0 g3mbmaon 3n& Loybdomgl gobozol o6 IGMBabyynbomms, 0y 5m0dgb@nb 3osdbogmb
a05Rb0s Lo gdamabo LablbEmgdo), sbggg 08 dgdmbgggedn, oy sbgomo 3oMmdgda o6 s@MbLgdmAL, Mad-
096500053 L3I gbG ™M g5bb3dab Lowgds BboMmgms YPMGdss S 3d Bmzamgmds’ . s35bmsb,
90156635300 30mHME5d0lb gobLabMzMs Mmgnm Imbsbawmg Abomggdals 3MgHma s 039 s, Jgbadado-
Lo, 3o odg0 YBmgds dgmabbdgdsdo Jomnmmb abgmn 30Mmdgda, Mos 39bmbom gomgzamabbo-
695990 56 360b (Jogomomom, J399batmdol 56 bosmndgb@m LablbEmgdol Lognmmgdals sGom-
LYdMBS). addmbsgmoabos dgu@gol dogM FMMBoLyYMbmm oMol Labgmom (Amdgmoag o6 oMol
3m03gb@3omEgdnmo 30Mn), 3333560 dgmabbdgdal ogdol dgmdmgdmmds, Mowasb dgucgy
dbmmme obgomo goMmnggdolb ogdob Mamgdoom bomagdmmdl, Gmdgma(z 8ob dgMggmdadn 3gmezn
3060b 0b@9Mgbgdb ggbodsdgds, Moz 8m393nm Lo@s305d0 godmea3byemas.?

LObGgMLMS MYy Medgbow Jgbadmgdgmos LosmndgbGm dgmabdgds oML oMo dm-
0L, O®™Imgdos 3o6mbal Logmdzgmdg o6 30g 399013698056 08sm Bo3b3L, 3063 HREgdsdmboemas
dmombmgmb om0dgb@ ol goobogznbyds Lobsdsommm Baboom: god@mdMoga 3gnmmggda, 3gu&-
39900, 3bONMb3gmgdo, 3dmdmgdal gdo s ddgda, s Lbg. sbgmo dgmsebbdgds dgbodmgdgmos,
500356 bamgobm Ladsmmamn, Jobgosgsm dobo Mmeg0bgdamadgdabs, 396dm Ladsmomal Bobo-
0o 0, 3Ldds30bo, 3bomggdlL dgbodmgdmmds 3930 OEME 33bmbom 56 Lbgs LadsMmmgdmon-
30 beM3gd0c MHmamM(3 gdmzgomabbobgdmmo, sbg3g gonmgamabbobgdgma dgomsobbdgds. dgbods-
3oL, 3baMggdL vg3m YPMYds oMb bgmdg3Mmmagds LaMAmL YBHYbggmymegals dgbsbgd 0d
dgdmbzg3930(3, 019 bamgobm badsMmmoo 36 Mol gomzemobbobgdmma 53 3omms dogH sdg3560

> bogddg MmnBombmbn moBstiobmbol bnbsomdwyg, Richardson v. Richardson, [1987] 1S.C.R. 857 41 (La
Forest, J., dissenting), Judgments of Supreme Court of Canada, SCC Case Information: 19287, <http://scc.
lexum.org/decisia-scc-csc/sce-csc/sce-csc/en/item/220/index.do>, [23.09.13].

Boggodzoemo d., bamgabm badsMmama, ,8gMnnsba”, md., 2004, 355-358.

7 Mypamosa C. A., Cemeitnoe IpaBo, 2-e uznanue, «dxcmo», M., 2005, 220.

8 Yegpanosa E. A., UmyiecTBeHHble oTHOIEHHS B Poccuiickoii cembe, «HOpuctby, M., 1997, 14.
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d909bb3530L a@gds. sbgomn dgmsebbdgdal sMbgdmdalb dgdmbggzsdo, YHmngMmmdgdl, Mmdmyg-
d0(3 d905b6b3780L oEYdLMEb s FgbMYmadsbmsb s 3sgdnmgdom Rbpgds, 3obmbo o6 sMga -
m0@9dL. 53 dgdmbzgzadn, domo MgammomMgds 3obmbol sbammmanol gbom bmM(z0gmegds. 53sb-
@56 0d© Mhgds bogombo blgbgdayma dgmabbdgdals bogdzgmdg bomdmadmdamon gomogdmmgdal
Lodomonmagdmogo dmbgdal dgbobgd. smbndbymo gom@gdnmgds gobboemmm Mbos 0gbglb Losemo-
396@™ 3omEgdnmgdsm, 93d(39, 3gbadmgdgmos, badomgdom MRgbal dgbabgd bgmdg 3@mmgdal
356Ls3m@mgdae Lobgsg Roomgammb. 1bos nmggel, HmI 8dgzo6m mobogn o0l dbmeme
gmEommo 360d369mmds 393L, ,30600086 G]G0 MM SMoxgMa 0(33mgds, Mgy dgdmbgg-
3590 3obbomamo 3omEadmgds aMganmomgds bosmndgb@m dgmsebbdgdals dgbobgd s@bgdea-
™0 badsMrmydMngn bm®m3gdom™.?

bosmndgb@m dgmabbadgds, Jobo dmbsbaemg dbomals Jdgmbocnsbmdal svy30mgdge ocm-
3oL oM bogoMmmgdl. o Lobodsmmm 800hbg3gL sGebEMMBmmZb 30Mb Jdgnmbstme, scbndbe)-
0 3gmbb3dgds dgodmads @snmb dobo 3obmbogmo Bomdma8swagbmgdal 3gdggmdom (sEobEvem-
Beomzgobol 33mdmgdo, 3gmMz99d0).

7-0056 18 bemodwyg sbozolb 30Mgdo s 30Mgdo, Mm3gmms §8gbsmnsbmds dgbmnwmmas
bobadaMommb goebyzg@omadom, ©gd96 bosmndgb@m aomobogznbgdolb dgmsbbdgdsl dbmmme
doma 3obmbogmo bomdmBoagbmgdals mebbdmdal dgdmbgggado.

Loondgb@m dgmabbdgds dgadmygds domamawm ngbgl (36mdama yzgms 03 bogyydgmom, Moy
bodmdomogm bgmdg3@mgdgdol dsmamom (36mdobomgabss gomgamabbobgdama. abggg, m-
amez Bmgogmmo badmgomagm aofng gds, bosmndgb@m dgmabbdgds(z dgndmagds nymb dohbgyman
Mmam (s domama, by bagommeo.

Lodmdommogm 306mbdgdmmdal godmygbgdals bgbgddo Lasmndgb@m gomobrgznbgdals dg-
Lobgd dgmabbdgdol domomawm (36mdabomgal 3sdmbszmnbgda o6 oMbgdmdl. dgbsdsdobsw, dgad-
m9ds 3539009 b 33bs, M3 basgm bosmndgb@m dgmabbdgdol domomow (36mds s dsmamaw
(36md0b dggagdol godmygbgds dsmoma dgmsebbdgdgdal dndsmam Jbmmmem Lobsmhgmm babosb-
Inmmdob gogddos dgbademgdgema.

boagm Losmndgb@m dgmsobbdgds dgadmagds ngmb gabohogMgdmma ghoma Bemol gs563s3mm-
3530 08 IMIgb@nsb, Mm@aLaz 30M3s gsogm 56 ¢bes gogam 03 3o gdmgdgdol dgbobgd, Hmdmg-
d0(3 39M03980b domomom (36mdab Logdgmom sMolb 300hbgmmoa. 0y dgmabbdgds ©agdmas
0dmmgdoo (domamdal ob 39Jsolb godmygbgdom), 35d0b gMmmBmnsbo gos nbygds domawmdal
3b 3 goc0b sdmagmgdals 3mdgb@nwsb. oy baagms dgmabbdgds, MmIgmoa(s emndgb@ ol Jdgwoe-
MbsGm 30dmgdob 0689 gLadL mobogl, LobomBgmm bobrsbdnmmdal 30l Labyobaw d0Rbgme
1bs 0d69L 3mBg6@ 0, Mm@gLag 3obmbogMmds Bamdmdsanbgmads 56 3gnMzgmdobs s 3bMbgg-
mdob m@a56m38 dgo@ym smndgb@ob J3gmbomm 30dmgdal 068 gMmgLgdolb dgmabgal dgbabgd.

boGgms YHM0gM3gmebbdgdal dgdmbgggzadn, Losmndgb@m gowabogznbgdals dgmsbbadg-
30l 396y39@° 96 dgzme bos Imbogl BgHommdomn gmMmInm s sEsLEGNMEL LabmE@emm
Bgboom. dgmabbdgdob (56 3obdo (33emomadgdab) LobmEomm gmm3olb JgubEnmgdmmdsl 3o @b
dm3y39L dobo domoma (36mdes.

d900bbdgdals IgbErmmgdady (30mBbEMnz0 otnlb mgdab 56 Fgmabbdgdol (30mbGngo (33em0-
93930l 398mbgg3d0n, Abatglb, HmMImob 068 gMgbgda s80m nmobgds, Hamgds oL dodsmmb bo-
badsMmmmb Lamhgmoaom 8gmeg Abaobash dgmsbbdgdol ndymgdoma dgbEmmgdal dmmbmgboo.

09) bosmndgb@m gowabogznbgdals dg33mal ob dgbygzg@&nlb dgmabbdgds bgdsymaemmdoma
abom 56 50l BombBgmmon, s0bEgMgbgdmmo oMo RRmadsdmboemns d0dsMmmb babsdsmmmmb

®  Aumoxonvckas M. B., Cemeiinoe npao, «tOpuctb», M., 2004, 236.
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Lomhgmoo bobadsMomm Bgboom dgmebbdgdals dg3gmoal ob dgbygz9@ 0L dgbobgd. Labodsommm
55 330gmpamgdl dmbomBgmol dmmbmgbsl, dbmmme 0d dgdmbzgzeda, o Rsmgmol, Gm3 dg-
®5bb3 g0l ogdal 3m3gbEnwsb 360336gmmgba dga(zzoms dbafmal o@gMasmyMo sb mygsby-
0 dgmdsmgmds. dgosbbdgdal dg33mal o6 dgby3980bL Lagzombol gobbamgabsl, babsdsmmma
dgodmgds dooemmb 3bgeggmmdsada dbatgoms bgdabdngfma boymGomgdm 068 gmgbon, dogsmomsc,
5m03gb@0b gomedbmgmoal 3Mmnbymbsmmds Losmndgb@m dgmsebbdgdal ewgdal d93wga; ym-
gomo dgmmobasb smmndgb@gdol 303mgdo dgmmal sbamn god@mdmogo LagmMbobm EMmagH-
0mdgdo s bbg. Jogcod 535L00b Mbws 30060dbmL, HM3 Lssmndgb@Gm bgmdg3HMmgds gobboemame
1bs 0gbgl, Bmam 3 bGsdomyFo s bondgom dgmsebbdgds. Bobssmdwga dgdmbzgzadn ,653mgdo
3603369mmds 946905 bLgbgdym bgm3g3emadsb s bgdabdngMa bgmdgzGmads 0469ds bm-
mmE IgomgEn®o g@odo babsdsdommbmgal 8ndsmmzsdwg”. '

53589000 ©5(335L bagnMmgdgb sMLOMmBmmzsbo s bLBNMBbmmgsba 3o nbstm 3o-
960, G™Imgdaz 0gdMEmdgb 5m0dgb@l dgmabbdgdol Logdzgmdyg, MHm3gmoaz ISP
domo babgmom 396mbagfn Bamdmdaaqgbmagdolb dogd s (56) Jobmbogmo bomdmdowmggbmgdals
®0bbImdals dgdmbggzado. 530l o30mgdmmds ndomss 3odmbggmmo, Mm3d dsgdgal 3dmdmgdo
9603569000 808oMm 56 56056 (3bm 30Mgdo s, BInMow, do3d30L MRGBLMSE s 353d0Mgdemo
d9019bb3530L oydaLLL, Ls3NMM 0b@gMgbgdl dobwgzgb. dgbadmadgmos, gb ab@gMgbgda o6
980b39mEalb 853d30L 06&9MaLYdL (Lomggdmal domgds Jmbgdal goygmeznlb MH™L s bbg.). s3sb-
056 ©5353306Mgd00, sbgon dgmebbdgdgdol domnmawm (36mdabamgol Lomgsbm 396mbIwgdmm-
35 0gomabbobgdl L3gnomy® bogndzgmb. dgmebbdgds dgadmgds dsmamawm 0dbgl (36mdacema,
o) 0b bogAdbmdmae sMmgg3l 59badbyymon 30Mgdol 068 gMgLYdL. sMsLEMmMBmmgabo 56 LEe-
Beomgobo J3gnnbocm smndgb@al 803mgdol 0b@gmgbgdo 80nhbggs, Hmamms Logmdbmdmaw
OMMZgm0, oY) bdomndgb@m mabbs, Mm3gma(s 83 3gmobbdgdal Logyydgzgmdy dom g3mogbom,
35309300 bs3mgdos mabbadg, MmMBgmba(z 0bobo 3nnmgdebgb LobsdsMommb aswsbygg@nmg-
dom 5m0dgb6@ 0L goobgz0b9d0lb dgdmbggzada. oy LobsdsMoemm Fnbsbdgbmbama 300kbgzl,
90106635800 domnma@ (36mdob bazzmo dgadmads babadstmmmm bgbom gobbm(s0gmogl dg-
®obbdgdal dg(33mms 96 d9byz9@e. Lbzs dg3mbgzgzod0 LosmndgbBm dgmebbdgdals 3mbsbaemg dbomg-
900 ®330Lg5mb0 56056 gobLaBMZMMB Ladmndgb@m Msbbs bydabdngMn MEabmdoo. v439 Mbo
5006036mb, Hm™3 dojbodsmnFn Drgso osmndgb@ob bmdnbs, Hmdgma(z dgndmgds asbobobmgmb
booMN896@m Fgmsbb3gdnom, dgdbmnmyma 5@ sGab. !

boomndgb@m goobogznbgdol dgmabbdgdado dgadmgds ogmb gomgamabbabgdmmo semo-
39680 go@abmal bbgswabbgs Bgbol 3m3dabomgds. sdsg3MmMmma©, 3bsfMggdo N@mgdsdmbombo
36056 ©8IMY 3000gdmoE 85©aNbmMb 5Mmndgb@nb gowsbral dgmmmgdo.

5m0336@80b goedbgmoals d93mbagmoals bBomowsb omndgb@nl gobbabmamabal, dbamggda
©33mM¢)300095mo sbgbgb sbgmo Bomgdal godmmgmal s 9039696 dgdmbagmgdal 0d Lobgm-
398L, Gm3mgdaz Mbws 06l gomzamabbnbgdyma. 8bsmggdo MRmgdsdmbombo 56056 dgosb-
63930b Laggdgzgmbg gobobmM(z30gmmb Jmbgdol dgizobgds, GmIgmo semndgb@ob babom ngbgds
Bomdmeagbomoa. 54 b 5c0603bmUb, HMI JMmbgdowsb ws sbgzg 8ystn gumawa baboo gobbode-
360 5m0dgb@0©sb domgdymo dg3mbagamoa, 5mndgb@nb 303mgd 3oL dgmdmos godmaygbmb
bogmomomn magob LomRgbow. omndgb@ob gowabos ibmy®o gomuGol Loboo dgbadmgdgmas

10 Cohen Y., Issues Subject to Modification in Famuly Law: A New Model, Ono Academic College, Columbia
Law School, 2013, 6, <http://papers.ssrn.com/sol3/DisplayAbstractSearch.cfm>, [10.09.13].

" Aumoxonvckas M. B., Cemeitnoe nipaso, «tOpucts», M., 2004, 238.
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dbmmme 306mbdgdmmdal bagsmn@m Mganmomgdolb dmmbmgbgdol Logydgzgmbdyg. bosemndgb-
B™ 3503bdbdgd0L gogda(z Fbomggdal ogH sdme 30gdma® anbogds. smndgbd ol gosobrs
dgodmgds Imbrglb Hmamm 3 ymggmogon®em, sbgzg EMmab bbgs 3gMomEmmmdon 56 gMmmmm-
DO g5dBENMO Mabbals baboo.

LobGgMgbms goMgdmgds smndgb@ ol Mgsmy@o moMmgdnmgdals d9bomhnbgdobmab ©s3o3-
dogdoom, Mm3gmmab dodsMmgdoma(s dgd@omatas dobo 0bwgdbsznab bsgomba, 3gGdme, smo-
396 0L MmEgbmdals 0bgdLba30s 06gmo(300L5856 LosmndgbGm goababowgdol (330l dobbomss
35035m0bb0bgdmmo s ngn MganmoMnmom GoMogds. 3bomgqdds dgodmgds 300m35mobBabmb
0bgqLa300L 6530L30gMo Bgmmeon, oo ImMab, semndgb@ ol MEgbmdal Msbsgamomds bmy®
3598 obmdb o6 Mo3gbndy MM oM@ obmab (5mndgb@ ol Mgbmds gobobabmamgds mo-
69690 038 mEgbmdom, Mm3gma(s 4903399790 Mbbob Gmmos 3bmy goemy@odn) 80806070600’).12
04) 3gmsbb3gdooc gomz5mabbabgdmmo bLosmndgbBm goabsbowmgdolb 0bwgdLbsznob dgommmgda o6
om0l 9539J@0, 35306 930b bogndggmby sm0ndgb@olb d0dmgdl 543L YBmgds dadsGmmb Lobos-
domonmb d9mobbdgdal dg(33mob 3obboo.

2.2. booMndgbGm dgm3bbIgdab LydsGmnmgdMmagn d9bgds o
dobo 05bsgsMmEmds bymdg3ammgdsbosb

0@ 9o Modn 3odmmddymos dmbadMgds 0dal momdsody, Gm3 Lasmndgb@m dgomsbbadg-
d> mo30b0 dmbgdoo badmdomaodm-bodsMmmmgdMogn bymdg3Emmgdss.'? 5mbndbymn BmbobMHgds
3(300061005, M50a56 bgmd g3 Ymads 50l ME0 56 Modwgb0dg 30Mal MebbImds badmJomsm Mg g-
3980l s Imgamamdgdals Bom3mdmdals, 3g(33emnb 6 396y39@0b 3gbabagd. bgmadgzGmmagds ymage-
®30b IboMgoms dgmobbdgdss, msbs(z nbgmo, HBmIgmoa(z baggyydgmow og3b dob dogM Bomdmdmdaen
35mEdmmgdsb. dgbadadabow, 59 bogddg dbmmme dgmebbdgdsl 56 dg9bgds, 3065006 3gmsbbdg-
35 dgndmgds bab qLbbMgdoglb bymdggmnmgdal gogm®madgdsl, Babsbobgmdgmnmgdm 9893by
356badM3Ma300gL dmIagamon bgmdg3Mmadol 30Mmdgdl, 56 53mb 3698 9oL gom©gdnmgdscms
dgbEmmgdol Bgblb (BobobabymdgzMmgdm dgmebbdgds, 393mMaboydn, 3GmEmmmo s Lbgs
dbaogbo @mM3M3g6@gdn). Moz dggbgds mzom bgmdgzGmmgdsl, ab g3om@gdnmgdal Bo®3m3dmdon
39mobbdgdss.' 585b00b, babasbobdgmas badsmmmgdMmogn MMmogMmmdgdal bmdngd@gdalb bgds
bodmgomagm Magmgdgdabe o 3omEydnmgdgdolb edystgdol, 3g33emab 96 dgby39E)0L Mmomdady.
6930b mogobngmgds babgmdgzMmgdm 3ogdomgdal ©sdysmgdol, bgmdgz@mmagdol dobssmbol
356baDM3MOL Dmasw Bnbsdnmmdow Mbos ngdbglb 30Rbgmma. Bbmmme bgmdg3Emmgdal bgmdm-
byl Imgb@nab, g.0. dgmabbdgdol yzgmes 3¢64@3d0 mobbdmdal dombgzal 3mdgb@nwsb, dbs-
©990L 9Rbrgdom 3oM3gamo PBmISgde o FARIdYmYgde. bymBgaymgdol RYd8RY
oo K9 oM a55hbnsm Mondg YBmgdgdo 8 FomEydmgdgdo gMMIsbgmol dodstm. oy dbomg-
980 396 30569396 Jgmabbdgdal, dgbadadnbow, bgmdgimmgds o6 sMbgdmdl, s sMsgomsmo
QRmYdS-3mzamgmdabo o6 o300 biydogd@gdl, GmImgda(s (300mMdEb6 dgmabbdgdals dncmbBggob.
b9 30mmgdal L3g(30R035 g98mMBENbIMgMAL dabo LodsMmomesdbgbgdgmo babosmnwsb ©s
bgmdg3mmgdal dmbobomgmomgals 3abgsb BomdmJdbomo g3mgdgdabs s gomEgdymagdgdal

Tuenunyesa JI. M., Kommenrtapuii k CemeitHomy koaekcy Poccuiickoit @enepanuu, 3-e uznanue, «Hopmay,
M., 2004, 416.

3 Aumoxonvckas M. B., Cemeitnoe nipaBo, «tOpucte», M., 2004, 252.

Ilyeunckuu b. H., Teopust 1 mpakTUKa JOTOBOPHOTO PETYyIUpPOBaHUs, «3epuaio», M., 2008, 6.
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0@oommo d1bgdosb. ngo sMob  3mmEENbaMgdnmo Lsgdnsbmdal mGasbnbgdals badysmgds

“ 15

Ldogd@gdobogol dsmn YAMogHNYRMadgdabs s 3omEgdnmgdgdol omagbals abom®.

0009 M0 9MSGMMadn 33ema35(3 065MRNbYL 5B ommdsl mzam bgmdg 3 mmagdal
LodsmmmgdMogo dmbgdol 3Mmdmgds. 3g(3bngfms gfma babamals sbGom, bgmdg3Gmagds, Hm-
am& (3 YBRmgds-dmazomgmdgdob Bo3mImdab baggmdggmo, mbwes dga303m9L nyGomamo g3od@ob
6096930, ,,585bmsb bgemdg3Emgds B0g3mm3b9ds 03 Mooy BogBgdab Lobgmdsl, MmBgma(s
0bmEgds gomogqda, 30dsbamady sGab dmdomsdgms s aMopoe oMos ImJdgoads, Ma(3 do-
domoggmos badmdsmasgm ggmgdgdabs ©s dmgzomgmdgdol Bomdmdmdal, dgigmob ob dgbysg-
&0bo396“."® bgmdg3emmgds mmBbGmago (dMogomdb@ogn) gofmogqdss.” sbgm bgmdg@mmagdol
69393 mmgds-a5600a98s" 9Bm©gds."® ngn asbbbgagogds ,bgmdg G mmagds-basdsmamymmon-
9600mMdabasb”, mmdgemoas dmombmgl ,dgmebbdgdol bbgosabbgs dnbosmbl, sbg) 0d 3ommdgdals g -
omdomdsl, Hm3gmdy3 0009dd o Loy (3 393mM3ENbsMgMAL dmbsbawmg dbsfmgms Ngmgdgdo
5 3mgamgmdgdo“.!? bgmdg3Mmmgdal d0bssmbomseb s 80l nnmaomonm d0bgdsbmsb ©s3o33nMg-
d00 gobbbgoggdam, dogmad gobobosmgdgm 3mbaznsl godmodsedl dg36ngca 393060 30, GmMA-
ol mebsbdow, bgmdg3emagdol, MmamE (3 dbmmmme goMggdal, asbbomas o6 0dbgds LEma.
3060985 5M0b dmddggds, Gm3gmoa(y dndstmmmons Pmgds-dmgaemgmdgdal ewagbal, dg(3-
3ol o6 39693980bo396. bgmdg3Emmads o6s Fbmemme saqbl MRmads-8mzamgmdgdl, sced o
0m35mabBobgdl bydogd@gdab dogH aom339mmo 3mddgwgdgdal gobbmmzogmadsbs(s, MmIgmos
dobsombo godboMmgds dgomsbbdgdsda. bgmdgzMmmgds aobbabdmamagl, o M bos agmb 3mb-
309N g53909dmmo s HmIgm onGoomm Fmmbmgbgdl sygbgdgb Ibatggda 5mbndbyymo
3md390093930b gobbmM30gmgdobaoda. ,dsdsbowsdy, bgmdgzMnmgdsl gozamgdoom NEGO™ Gom-

om Hmmo ©s §abd0980 9bodgds, 3006y GMomoz0nma© 0bdgM3Mgdnmgdmm ascnggdal®.
obg39, Mbws 5000b0dbml, HM3 oM (3 MEMBbMogz0 (3Mdz5mAbENZ0) gofnggdss ymzggmmgol bgmdg 3-
mgds. 5bbmbn Bg@b, M3 Lobgmdg3Mnmgdm 3omgdamgds ,603653L dmzamal MabbIMSL
30begb 3omEgdamo dgbadsdnbo aobzbowgdalb bomdwmagbo 3oMal dndsmm. dbatgoms aobdMabgs
mbs dpamdamgmdogl gommgdamagdol Rsdmysmndgdsda, 869 dnbo dgbEMmgdol dmgamamdals
dmgomgdg o30bmgdado s Jgbemmgdal dmmbmzgbol Bmgdol 3Mg0GMMobogaol dnbnggds-
30"?". 5833560 ©56036MMadal 5GHOMLIdMBOLOL, aoMoggds o6 06393L Lobgmdg3Gmmgdm 3omoa-
dmgdal bomdmdmdal, dgbadadabo, 56 Jdbal bgmdgz@mgdsb. s8Moasw, o9 asmoaqgdolb do-
Bsbos  Lydogd@gdolb YRmgdgdol 56 Imzemgmdgdal owagbs (3g3ems, d96y39@8)s), 35306 Bbo-
Mgme dogm asbogmmdgdgm bgmdg3mmmgdsdo gMmdabgomnlb dodsto Mgmgds-dmgamgmdgdal
356bobDgMS BMbsbomgms LagMmm Fobbab Bombggz0b 396 dodamorymo babgmdg g mmgdm gom-

5 [Iyeunckuii b. 1., TpaxIaHCKO-TIPABOBBIC CPEJCTBA B XO3SHCTBEHHBIX OTHOIICHUSX, «FHOpua. mury, M.,
1984, 107.

bexnenuwesa M. B., I'paxxnaHcko MpaBOBOW JI0rOBOP: KilacCUYecKasi TpaJuLUs U COBPEMEHHbIE TEHACHIUH,
«Craryt», M., 2006, 64.

obgmgnsbo B., gommogdamgdoma badstmama, Jgmeg 488m(393s, ,LodoMmama®, md., 1999, 10,

8 Bpacunckuti M. U., Bumpsnckuii B.B., JloroBopHoe tipaBo, Kuura mepsasi: oOIne MONOKEHUs], U3]. 3-€,
«CraryT», M., 2000-2006, 1, 7.

bexnenuwesa M. B., I'paxxnaHcko MpaBOBOW JI0TOBOP: KJlacCUYecKasi TPAJULUs U COBPEMEHHbIE TEHACHIUH,
«CraryTt», M., 2006, 65.

20 [yeunckuii b. ., ['pakTaHCKO TIPaBOBOH J0TOBOP, KypHal: BecTHrk MockoBckoro yHuBepcuTeTa, «IIpaBoy,
N 2, cepus 11,2002, 40-41.

Ancon B., loroBopHoe npaBo, «FOpua. mut.», M., 1984, 14.
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©q099magdol d94360L Ladamgdss. smbodbymo gocgdmgdgdnEsb godmadwabamyg, dgodmagds ndab
38303909, M3 yzgms mMIbG0g0 (3Mo35mIbENZ0) aoM0gqgds o6 BsIMImMAL babgmdg3Hmmgdm

35mEdnmgdsl bydogd@gdb dmEnb s, dgbodsedabewm, bymdgMnmgdow 3gM hoomgmgds.

o3 3996908 bgmdg3Emgdal, Hmam (s onGoommo God@nb asbbomgsl, 39306030 LErn-
050 dg9dmgdma 300hbg3L s Bommomgdl, Mm3 ,,onMoonmo Ggod@o 1 dOHYbggmymyl badsm-
0gdcngo bmMmdob bmaswo obsbgbgdol gdbGMadmmas30sl Ladsmmmgdmngn MMHmogHNMal
3dmbobomgms J3930L 3mbzg@nm dmegmbyg. dgbadadaba, oMoonmo god@owsb Bomdmdm-
dom 39mEadmgdado o6 dgodmagds ogmb abgomo Med, Mobos 96 dmaz3o3L badsMomgdngn bm-
35, ®mIgemo(s 8ol Jogm Mgamsdgb@omgdam amMoomm God@b 1zo380Mmgds”.22 58539 3mba(zn-
ol 0BosMgds yMmoboghogmazo: ,orm bgmdgz@mmgdal Ladsmmmgdmogn Jobsstmbolb Rsdmysmndgds
bgds dbomgms dgomsbbdgdol, s ofs 3obmbal bogmdggm by, 353anb bymdg3nmgds oMooogemo
39g@0b aobbodmgMmgdadn 396 dmmagbrgds. 30650086, bymdgzMmmgdal 3oMmmdgdo, Mm3mgda s
356LobDM3MO396 NRMydgdbe s nyMmoomm dmgamgmdgdl, Mmams Bgbo, ©a0bogds dbamgoms
dg00bb3gd0m, o 3 3obmMbnsb 3sdmdwmnbsemy, bymdgMmmgds o6 dgodmagds doRbgmm 0dbsb
0900 God@ow 53 &9Mm3nbab bogmzggmmsme smnsgdaman 8603369mmdom ™.

3M6(393&9m Mo bgqds ,LadsMommgdMngn bm@m3s — nNFMoEOYYMO BodGn — LadsMommgdmo-
30 9OHN0gMHmds” 4dbolb 03 ,dongmgdamg” bemmdgdol LyFeml, Mmdmgdoy 93mddgomgdnsb bm-
ME 09)MH00)mo B0l oamdobmabagy. asbbommmao bgds baghome asdmybswgasdn sm-
3mfbs domby oo s 360d36gmmzgeba bggMmbomgal — babgmdgzMgmadm badsMmsmobogal,
boa(g a0dmboygbgdgmo bm@mdgdo Mgomabdogds by Lbgs Lobynbgddyg. bgmdg3Emmgdsda dmsgs-
0 3m396@8 00 — bydogd@gdab B0y 9MBobgmol JodomMo MRmgds-dmgzamgmdgdol Asdmysmndgds
dg00bb3gdmmon 6gdalb 35dmgmnbgdol Logmdzgmdy, s 36 badsMmmgdfmngn bm®dgdal dgbev-
90l Bgbob gobbadbmgMs. 3 3Mm(39L3dn bgmdg3Emmgdol dgbobgd bm@dgdL, doMomssow, ©od-
bdomg s dg3o3bgdgmo Hmma sgzm. LEmM g s30@m3, Im393nmo bggmm LobgmdgzMmmgdm, oo
365 benMds@ oy Mgammomgdolb 9d39dmgdomgds.

bgmdg 30 mmgdgdalb dgbsbgd MHmal LodsMmamdn sMbgdmmo BoMd8mmaqbs dgbadmgdgml
bns dom gobboemgsl badn bbgoabbgs mgombsdMobom, 39Mdme: Gmam s — badsmmmgdfo-
30 9OHD0gMHMob bomIM3mdol Logydzgmo; Gmamz mg00 LadsMmmmgdfngn YHMNgMNMY,
Mmdgmo(z 93 Lagyydgzgmdg BoMImndge; odmemmb, Mmam@ (3 gmM3ds, HmIgmbog dgbadadobo bo-
oM gdM030 YMHM0gMmmMds 0dgbl. 53 Lo 30Mbmsb s 3o3d0Mgdam LadsMmmasbo ImbsdMgds go-
dmmggs 393060308, Gm3gmog 306356 03L, HmM3 ,LodsGnmgdMogo YHMN0gMOMdob® 3o gamns
396 bLBAL by g 3B Mmgdal sELL 080GMT, HM3 bgmdg3Ermmgds 5ol bmdngd@gdob bLogdnsbmdal
LodomonmagdMogo Mganmomgdal 0bbG®M1396@0, 3530b MmEgbss bodsmommgdMogo NMmngMmmds
sbgmo o6 sM0b. bgmdg3Emmgdal 5m0s6gds LadsBmnmadMog NOM0gHNMIS® 3oMEMZdmd© nb-
3930 bgm3dg3mmadob badganmaom 3m@abznomal godmygbgdol dgndmgdmmdsl s 60dbsgl
@060l 0 gdsb dobo doMomswo 030698980l 38dmgmgbadyg. bobgmdg 3Emmgdm Ladstmmoab bdgzo-
smob@gdo bgmdg3emmgdal bamgammsom Gmemal gobbomgal 396 sbg@mbgdgb sMs LyMzamal
@ Jmbeamdal godm, 863 0d0@m3, Mm3d bgmdg3Emmgdol LadsGmmadMogo YMHomngMmmdal om-
69809 ©oy396s ao8mmnsbogh sbgm Jgbadmgdmmdab“. o6 dgndmgds o6 5060dbmb ol gog-
dmgds, Mmd ,LadsMmnmgdMngn YOHM0gMHNMdab® 398 9a3mM0s 3odmaygbgds badsmnmal bn@m3gdoom

2 [lyeunckuii b. 1., Teopus v pakTHKa JOTOBOPHOTO PErYIMPOBAHUS, «3epiiaion, M., 2008, 20.

3 Kpacasuuxos O. A., FOpuanueckne GakTsl B COBETCKOM IrpakIaHCKoM Tipase, «[octopuzaam», M., 1958, 51.
2 [lyeunckuii b. U., Teopus v pakTHKa JOTOBOPHOTO PErYIMPOBAHUS, «3epiiaion, M., 2008, 40.
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93900 gdmmo YHM0gMomdgdol d0dsmm, Mmdgmms 39353 bodsMomal Dmaso mgmEns
anmobbmdl babgmdbogmb 30y gsdm393mmoa ob LabdoMgdamoa bagmggmmome bagsomogds-
m beM3gdol gMmmdmamdsb. ,Lodsmmnmalb mgmMg@oimbgdol sdGMom, 3gmdm bgmdgMmmgds
@obMmb dgoomms  badsMommol dobssmbda. LEmMmgw gbss 3ogz ghmo dodgda, Hm3mal go-
3,z LadoMmEgdMngo MM MMMl 3MBLEEMN 300 3gM 3odmaygbgds bgmdg3mmgdol sMbob
abbbob 0DBom, Mowasb 396 DML mymal bm@mIsmumn Ladsbmm dMmbgabmgalb sdsbobos-
»gdgmo bgmdg3emmgdob maz30bxmgdol 3M0b303980b godmba@gobe s Mgamabgdsl, satgom-
39 060003000930b 8096 Md305bm0 bgdam s LagHMaM nb@gMgbgddn gmgdgdabs s Mooy
3mgomgmdgdal Bodmysmndgdab®. 2

0me9 6gmdg36mgdal Joohbgzs, Hmam (s Mm@ ob Madwgbndg 30Mb dmeal sMbgdeem dg-
®56b3gdsl Lodmgomadm badsMmomyMmngMmomdgdol Bomdmdmdals, dg(33mal 56 dgbyz9@0b dg-
Lobgd s 50bndbogs, HmAI ,bmaxr g bgmdg3Mnmgds ammobbdmdlb mgom gomEgdymadsl, Gm-
3903 bom3mndmds 53 dgmabbdgdowsb, bmaxam 30 gb G gM30bo 60dbogl ©m 31dgb@L, bos(z ws-
30dLoMgdnmos yzgms 3mbabamol bgdol godmgmgbols Logydggmdg gom©gdamagdol bodmdm-
30l 99@0".% go6Lobomzgge Lo 300bMsb ©s3953d06 9300 303 ghmn bonb@gMgbm ImbabdEmgds go-
dmmggs boema0bsd, Gm3gmos Bobosmdogan nym Gmams 08 3@ 30(3900Ls, HMA bgmdgMnmgds
of0l goM0ggds, sbg3g 03 3ob3oMEgdobs, MM bgmdgzMmads Ibatgoms dgmabbdgdss, Mmdgma s
30350 yemns badmdsmosgm LadsMmomuFmmngMomdgdalb Bomdmdmdal, dg(33mob 86 dgbyzg@nbo-
396. 89(360960b sDGM0m, bgmdg3emmadol (36905, M0 56 M8gb0dg 30Mals 6gdalb Jgmabbdgdals
39M©s, ,Mbos 3ma(39309L oo Ladmomadm YBmgdo-Imgamgmdgdlba”. 93sbmab, yymaomgds
3035b30mgdnmos 035dg, MM ,mommggmo 3bsM0b YBmgds-Imgamgmdgda, Hmamts bgbo, aob-
bbgoggds 9M36900bash, doacad nbnbo Mbos nymb MMM dgmsbbdgdmmon s gMmmdmom-
3590 9Mm0b LodoMmmgdMog dggal Mbos ndemgmmgL“.?

bgmdg 3 mmgds, Hmam@(3 Y@ gds-dmzamgmdgdalb bomdmdmdal bagmdggmo, asbbbgsgg-
dyem s@a0mb 039398L Lbgaabbgs 43996960l b3-93d0, 030l dobgogom 39M3sbmo (356g@nmo
dmEgmn) o9 AmIsbymo badsmmmal mgobl (0bLE oG 0nMo Imegma) gdysmgdosb gb 3mmgd-
bgdo. dBmangFm Jomasbda, ghma dbGng, Jgmabbdgdal, s Jgmmg dbog, Bobo BaMdmImdal be-
g9dgmob — ,bgmdg3nmgds-gomnggdob” — 3mdbgbenggdgmo bm&mdgdo dm(39dmmos 3mogdLbob
03 bobomgddn, Hm3mgda(z gbgds bgmdgzMmadsl, Hmam(z sbgomb. bbgs 4399690b 3mogdbgddo
b33 mmgdgddg 36390 dd 35608 9d5ms 3MmEgJLob dmaswo bemMmdgdo abyg, M3 yggms bgm-
d936099mgds s 3omEgdnmgds g53m3nbsMgmdl dgmobbdgdowsb Dmasmewm. (30Mggma @ndal
3m0gqbob dsgsmomon dgadmgds agmb: LogMabagmal, n@omoal, BogMmobogdol badmdsmsm
3m@gdbo, bmmm 8gmmg —a9mM35600b bLadmdsmodm 3mmgdLbn).2

boondgb@m dgmabbdgdals dobsstbo LEmos® gsbbbgegogds Ladmdsmsdm bgmdg3Gvmy-
30l (36980L LadoMmmgdfmngn Jabosmbobasb. smndgb@ el gomaboggnbgdals dgdmbgggedn, 3dmd-
ol MRgbabs s sDMEal dmgamgmds d30mgdals 30356 353m3nbsmgmdl 30bmbawsb, bmem

23 [lyeunckuii b. U., Teopus v pakTHKa JOTOBOPHOTO PErYIMPOBAHUS, «3epiiaion, M., 2008, 40.

2% Hoghgpe O.C., CoBeTckoe rpakaanckoe npaso, « 3. JIeHMHrpaIcKoro yHuBepcuTeTay, JI., 1958, 385.

2 Xangpuna P.O., 3HaueHUE U CYITHOCTH JOTOBOPA B COBETCKOM COLHATMCTHYCCKOM TPaXKIaHCKOM mpase, M.,
1952. Bomomgdamos bogbdo: ITyeunckuii b. M., I'paxaaHcko NpaBOBOH J10roBOp, xKypHan: Becthuk Mo-
CKOBCKOTo yHHUBepcurera, «IIpaBo», N 2, cepus 11, 2002, 38-57.

bexnenuwesa M. B., I'paxxnaHcko MpaBOBOW JI0rOBOP: KilacCUYecKasi TpaJuLus U COBPEMEHHbIE TEHACHIUH,
«Crarycy, M., 2006, 64-65.
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4,300 boomndgb@m gommgdnmgds g8ysmgds bobbmom Bocmgbomdsl®.? 3dmdmgdl gzobmgdem
®0300bm0 d30mgdal MARgbals dmgomgmds. ,gb 3omegdnmgds 0d gobamdmdawo nnfmnEogmo gog-
80056 3m3nbatgmadl, Mm3gmbss dpgmdsmgmdsl 1bmogdgb s Mm3gmoi bomgobm Lodsm-
ool 3mboboamg 3069d0bmz0b YBmgdgdabs s Imgemgmdgdal Bomdmdmdal, dg(33mol 56 dgby-
39&0b boggmdggmos (bamgbomds, Jm@Babgds, zamom 593s6s, Bgnmggmds, 3bMmbggmmads) . 4.6.
396mbobdngMo LadsMmommgdMmngn MMMngMmmdgda, hzgnmagdmng, 60dbszb obgom LodsGmmgdfog
3939069380, HmBgmms 3mdMamdal bagmdgmao mdmsmmam 30bmbo ogsb. 3 bsgombmeb ©s393-
doMgdoo 3g(3609Mms boboma 83@30(398L, HMI ,30mEgdMmgdsms bomdmdmdol Logmdgmgdal
LobEgdsdo bosndgb@m dmgamagmds 03 3omEgdmgdgdol 3o@gam®osl dogznm3zbgds, HmAmg-
do(3 MIMomme 396mbol domom Bom8mndmds™.3! ond 3o 93 mgmEoal Lobobssm3mgam mgboba(s
36gdmdlL, MmImol dobggomass Lasmndgb@m dmgamgmds oG &b ,,39bmbabdngfn gomogdy-
95, ,9OM0gMmdmgzamgmdgdo dgombs o dJob Fdmdmadl dmEal Lobbmom bamgbomdsl gdys-
935" 65 560b bobbeoom bsmgbomds? ,bsmgbamds — 3oMms babbmmabdngma 39380605, MmMIgmoa(s
©0551dbgdmos gMmn oMb dgmMgbogsb ob Lbgoabbgs 30Mgdal LogMom BabasdMmabgseb Bomdm-
3mdabg“. B ,Emame(3 0noomo 3ogd0 — gb 960l Jggemmgdocmn nn@ooonmo dmgmagbs. dgbs-
3530bow, LosmndgbBm gomEgdnmgdal Bom3mdmdals b3gosmy®o bogndzgmoas — aMopoyemo
dmgmgbs. 5dgmeb 35dmadnbamy, gobbobomggm gomogdnmgdslb oMo ,35bmbobdngMo gomogdy-
85", 565890 ,6509LoMB06 358mBENbsM Y FormEgdMmads” Mbos 9BmEmbL”.* LBmmMgw Fdmd-
mgdbs s d30mmgdlL ImEnb sMbgdmmo bamgbomdolb bamobbo Bo63mdmMdL 3dmdemals Losmndgb@m
39mEdnmgdsl s®Rabmb dobo sMOLENMBEmM3zsba 86 dBMIobyybstm LEMmBrmmgabo dgoma,
boem d980am3 bLEMmBbmmgabo dznmol gomgdymagdslb dgabobmb dabo dGMIabynbscm ddm-
dgmo, MHm3geaz obIoMgdolb bagoMmgdl. ,omabEmnmbmmagsabo d30mgdol dndsmm gb gomogde-
mgds BoM3madmds dg3gan Bogd@mdmogo dgdamaqgbmmdol smbgdmdabab: xg gMomoa, 3oMzgmo
bomobbol bomgboyMo 3ogdomo @omdsgama babom; 3gmey, ds3d3980, MmMBmgddsz o6 dosmbogl
LENEbEMZgs69dal sbogb. LENEbrmmgobo d53d3980L dgdmbgggzada, sgyomgdgmos: ggM gMoo,
306390 bacabbolb bosmgboy@n 3033000 @omdsgsmn babom; dgmeg, dgamals IGMBnbyymbommds
5 LoaMbgdm Bysmmb sGHoMbgdmda”. 3

1,39bmbo oM 30l 3Mb Mg o badsMommgdMngn YOHM0 MMl ©nbsdozolb ydygsmmm bo-
gdggmo 53 bo@ygol L3gEosmyMo goagdoo. 3obmbo 6gdaldngM LadoMmmgdMog YHMogMHHMds-
by domms ash s badsmmmgdfng MMM gMmmMbsms IMmdMamdals Lagmdgmoaw 835 o4y 03 Gog@L
50006 9d8L. 306mbo — LadoFmmmgdMngn 393306980l ©Nbsdnz0L Dmaswo ©s > 30emgdgmo Bobsdo-

»  Kpacasuuxos O. A., Kareropuu Hayku [ pask1aHcKoro mnpasa, n30paHHbIe TPY/IbI, TOM BTOpoi, «Craryc», M.,
2005, 240.

30 Mypamosa C. A., Cemeitnoe IpaBo, 2-e uznanue, «dxcmo», M., 2005, 49.

31 bapy U.M., JloroBopHOE 0053aTEIBCTBO O COACPIKAHNM, « YUCHBIC 3alUCH XapbKOB. FOPH. MH-Ta», BBII.3,
1946, 25, omomgdamos Boabdn: Kpacasuuxos O.A., Kareropuu Haykn IpaxkiaHcKoro npasa, n30paHHEIE
Tpyabl, ToM BTopoii, «Ctarycy, M., 2005, 240.

32 Kpacasuuxos O. A., Kareropuu Hayku [ paskiaHcKoro npasa, n30paHHbIe TPY/Ib, TOM BTopoi, «Craryc», M.,
2005, 240.

3 Mypamosa C. A., Cemeitnoe IpaBo, 2-e uznanue, «dxcmo», M., 2005, 51.

3 Kpacasuuxos O. A., Kareropuu Hayku [ paskiaHcKoro npasa, u30paHHbIe TPY/IbI, TOM BTopoi, «Craryc», M.,
2005, 240.

3 Aeapros M. M., OGs13aTeNbCTBO IO COBETCKOMY TpakaaHCKOMY mpaBy, Tunorpadus «M3sectuit CoBeToB Je-
myTtaTtoB Tpyasammxceas CCCPy», M., 1940, 163-165.
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“36

055 S 5Ms Jomo 39fMdm Logyydzgmon, Mmam(s, Jogomomsm, bgmdgzMymagds o6 gmad@o
3M63Mg@ M dg8mbzgg3990 30 3obmbo snaMgdl 3dmdmgdLs @s d30emgdL dmMab s@mbgdamm bamg-

Lo® 30330ML, Mmam® (3 ogFoonm RoJGL, Hm3mal bogydzgmbys dom dmEal Bodmadmds
bodndgb@m gomEadmmgds. Jdmdmal 3omEgdamgds sGR0bmML dznmon d53d30L odogdobosbs-
39 boM3m0dmds, 0 gb gomEgdmmgds o6 sMab g5b30mmdgdamn 3dmdmgdbs s dgamb, 56 dgaembs
5 3dmdmadl ImEnl Go0dg 3gmebbdgdal ogdol o 30mmgdemmdoo. sbgomn dgmabbdgdgda, Gm-
améz 6gbo, 00gds smndgb@ob gosboggzabgdol gomsb@oobmgal. ymggmngg Dgdmombadbyyemo-
56 30dm3nbomyg, LosmndgbGm gomEgdnmgdsl 3obmbaldngMn 3om@gdnmgds Mbos gBmomb,
30600006 bmmmE bomgbomdol god@n Mendg onMaonm dgogal 396 3o6s30Mmdgdws, oy dob
396mbo bosmndgb@m 3om@gdmmgdal Bomdmdmdal bogmdgmam o6 smnsMmgds. ngn asbbgegwg-
35 bbgs 3obmbalidngfo gomogdmmgdabasb LEmMgo dobo BoM3mImdal Laggmdgmom (Mmdgmba(s
396mba 33mdmgdbes @s 330 gdl Im@al s®bgdeym Bomgbomdsls 0303306 93L), a3 bLbgs obsm-
Bgbo LosmndgbGm NMMngMmmdal 30Mmdgda, 3obmbom gobabsdmgmads.

og@oEoge 39(36096Mgdsd0 godmaddmoas sbMn, Mmool mebsbdsw bymadgzMmgdowsb
Bom3mMImdomo 3omEgdymgdgdo(s, Bog&mdMngawm, 3o6mbobdng® 3ommgdnmgdgdl 4sbgznmgby-
3006, 05 ®mM3 30bmbo o&al bLobgmdg 3B mmgdm 393306930l Jobssmbob gMmsmgFmo Mgammagm-
0. 308503, 0306mzL d0skbas, H™3 bymdg 3G gdal dobssmbo domnsbaw sm0ddgds bm@ads-
Goggmo bodommmgdMogo 9989000056 35dm3nbstg s Mgammomgds badstmmmal bm&mdgdom,
209930 gdal 30MMdgal gHMdmomds ,,Jdbol LadsMommgdMog bmMmdgddy oxyMdbgdnm ©o
bgmdg 36 mmgdol dmbsBoemgms bogd0sbmdal BoMmgammomgdgm, b9 0boognmsmn® Bgbgdb®.¥’
JO09(3306 5bG0m, ,bgmdg30mmgdal @egdal 3m356E 06 bemMds@ o badsMommgdMag o4& gd-
do sbabemo J3930L SBLGEoJ&mma Babgdo 03bgds 3MB3MgGMEo Jobssmboom: gobobmE(zngmml
350339990 §3ggds smJdnm 3500530 56 mago dgngegmb abgmo 43500l gobbmE(zngmgdabos-
a56. 33 dg8mbgg3zedn bgmdg3Gmads ,a53d3980 3g4o60D3ab” Mmenl SbEMmgdL, H™Igmacs dbo-
(19075 YOHP0gHOMBsMS Mganmamgdobsmgal 3mbadnmma badsmmmal bm@3gdlb v93md8g0gdL*. %
300069805 Mo 39bmbals 3MamEMo@ @b mgmEasl, Gobmdommzo bgmdgz@mmgdol asbbsdmgmg-
3530 5b0dbogms, HM3 356mbo sl ,bgmdg3Mmgdalb 3535%. oy gb dgamgds goamdgmmnds,
3g0dmgds 0:g3olb, Hm8 Jgmsbbdgdes — ,bgmdg3Gmmadol gws”.?

bgmdg3enmgdal dgbobgd 306mbB3gdmmdals sbomoba 0dals Ladyamgdsl odemggs, GmAI
bEMmosE LsBnbssmdogam 3mbazns 0dbgb gobosgdyma. bobgmdg3Mmmgdm dgmebbdgds be-
doMonmgdMngo bmm3gdol dgbemmagdol Bgbob dgbobgd o6 sMbgdmdl. Ibatggdo, Lo gmomsta bgdal
30bg300 @ M33056m0 06E)gMgLgdnEsb godmdnbamy, asbbsdmgmaggb bgmdgHmmgdol Socm-
3908, Mm3gemms (3 0gMoogyemn 3603369mmds gboggdom s Mmdgmms dgbeymads(s ¢ dMbzgm-
gmgomos babgmdbogm adnmgdal a0dmygbgdolb dgbadmgdmmdom. bgmdg@mmgdal 3ommdgdo
o6 b 9bnbosmdmgagdmogl 3obmbl, beaemm 03 dgdmbzgzgddn, Mmogba gobmba 3mbgmg@ e

3% Kpacasuuxos O. A., Kareropuu Hayku [ paskiaHcKoro mnpasa, u30paHHbIe TPY/IbI, TOM BTopoi, «Craryc», M.,
2005, 239.

7 Heanog B. B., O6mue Bonpockl Teopun jgorosopa. M., 2000, 116, Bomocgdaeos 6aogbdo: Iyeuncruii 5.1.,
Teopus u mpakTHKa JOTOBOPHOTO peryaupoBanus, M., u3f: «3epuano», 2008, 66.

8 Kopeyxuit A. J]., JloroBopHoe mpaBo Poccun. OcHoBU Teopuu U npakTuka peanusaiuu, « UKI] Mapt», M.,
2004, 132.

3 Tuxomupos FO.A., JloroBopsl B 3koHOMEKE. M., 1993. 8omomgdamos boabda: Iyeunckuii b. U., Tpax-
JIAHCKO MPaBOBOM JTIOTOBOD, KypHall: BecTHuk MOCKOBCKOTO yHUBEpCUTETA, «IIpaBo», N 2, cepus 11, 2002,
38-57.
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dmmbmzbgdl o69Lgdb bgmdgmmgdol (30m3gnmo 30Mmdgdol dobos@babowdn, dbsmggdds o3
©565b9bgd0m Mbrs abgm3dmzsbgmmb. dbsmgms dogH bgmdgiEmmgdol 3oMmdgdol asbbobe-
360Lmb 835330698 3obmbals bm@m3gdo LadoMmmmgdHngn Mganmomgdol odzgdayem 3g-
omEb sbobaggb s dggbodedgdnsb bgmdgzymadol magobyymgdal 3Gb303L. o.6. Gobogol
bo@&Yyzgd0m, ,bgm3g3OMmadol Me30bPmMgdals 3063030 ,Lobgmdg 3G mmgdm Ladsmommal ,dm-
3500 bm@3sGommo 306 30L0b" Bg8smaqbymo Bobomns®. 4’ sdggdemmn 8gommemal 3603369mmzs60
303m3ygo36905 0d0m 3odmabo@gds, Hm3 Ladsmmmgdfngo bmmdgdo dgbodmgdmmdsls sbnggdgb
bmdogd@&qdl, bgmdg3Emmgdol 30mmMdgdal 4o6LbsdM3MAbLL oM 339 BoMamgddn go@abzomb
bm@BoGonmo ©obobgbgdnwsb s, sgMgmay, maegosbmo dgbgonmgdabsdgde doommb ©obdmbo-
(30960 bm@39d0bash gsbbbgogzgdymo gosbygzg@nmgds. dgomobbdgdol bogmdggmbdy dbatggdl
dgydmansm godmmozbmb bgmdg3mmmgdsdg bgasgmgbol 8mbogbs, Ma(3 dgndmgds 4o8mbggmema
0ymb 9@cm a3056 godmzgdmoa 396mbgdol sdmJdgogdol ob bgmdgzMmadol ogdol ML
dmddge 396mbdo (33momgdgdals 9@ 9bob dgogasw. sbgbgdnmo 30Mmdgdals gob3@go3gds 3o-
bmb30 s0dnmgdlb bLydngddgdlb dgemsebbdmb dgbsedsdabo Lobals bgmdgEmmgdobscmaal s9yz0mg-
3o gdmmgdgd0 9, 335Lmeb gMmsm, dgbadmgdmmdal sboggdl dom dgabomhnbmb ©sdme o-
©g0mmds 83 gdMmgdoms 3MbzMg@mo dobssmbol gsbbabmaMabsal. Moy dggbgds Lobgmdg 3-
gdm 3obmb3gdmmdada ao3M(39mgdam g.6. @abdmbaoy® Bgbgdl, MmBgmag bymdg&a-
90l dmbobomgms J390gdgdal  gobbadmgMm Imegmlb nmgamabbabgydl, abobo bagsmewg-
denm bobnomb 0dgbgb 35306, Mm(3s Bbomggdo gsbbMsb 56 onEgzMmdals godm ggM sbgMbgdgb
bgm3dg30mmgdal dgbedadobo 3oGHmdal Rsdmysmmndgdsb.

»b9m3d930mmgdals 3oMmdgda badsMommgdMngn bm@3abogsb, doMomawae, mMo 36nb(3034)-
0 3530b7899Mgd00 3obbbgoggds. 3oMggmo ¢39330M©gds J3930L Bgbgdal BoMmBmdbsob: byem-
dg3609mgds a53mbo@ogb Ibamgms 6gdal, bmmm Ladsmmmgdfngo sd@&n — dobo gs3md (3930 MmE-
356mb 67850, bnemm 3gmEg aobbbgeggds 3mddgmgdal bLoabdmgmgddans: bymdg3Emmgdal ZoMmdgda
96935 dob 3mbsboamg dbomggdl s 3gbady Fbsmabomgol dob Bbmmme NRM9dolb s sGs gom©yde-
90l Bom3mdmdals dgbodmgdmmds og3b, 396mba o6 bbgs BemMds@omma od@o 3o sgammomgdl
DQOD0gHNMGEL, MM gmo(s, Dmaswsem, yzgmob b goM 339mm dofmms bEAglb (Mmdgmaz 3obmbom-

399 35bLsdmgH o) gbgds®. 4!

o3 9996935 396mbL bgmdg3emmgdobmab Bndsmmgdaom, ngo dofomaaw, bydogd@oms dg-
®56b3gdol oFoammo 360d369mmdabs s LagomEgdnmm domol smnaMgdol 3om@gdamgdsl
503mMa(39698L. 3oMms 30BsbdndsMmmmo ogfmoonmo 39090900, doma dgomsbbdgdamoa bgdal
353m3m0bgds 50l babgmdg3EMmgdm 3omEgdnmgdal Bs68mImdal bs3gomn Bystm. ,,08 gom-
©q099madgdl 30, GmIgmms dobsombaz 3obmbom gobabodmgmgds s Mm3mado(y 3omEgdyemo
3069300 69d0bs ©d dmddggdobogsb ©odme ogdmom ©anbogds, dsm bszdsme dgdberyoymo
bobosmn s93m, s, doMomsEa, bomdmndmdosb babsdsMommm aswsbzn@nmgdals, asbzsmammg-
30l o6 bbgs s6obobgmdgmnmgdm gMmogmomdgdal bogndzgmdyg (s0dgb@ el gowaboal goem-
©93mgds; Ignezol o6 Lbgobo Jmbgdol 88smmzqmol gommgdmmadqdo s 5.3.)".2 smbndbmmo-
36 g93m3nbomyg, bgmdg3Mmadosb bomImdmdoma gomEgdymgdgdo o6 30l 3obmbabdngmo
35gdMmgds, Moms(3 0g0 3Mbgdomow gsbbbgegogds Losmndgb@m dgmabbdgdobash.

4 Tanaea A.H., llpuniwn ¢cBoGO/IBI JOTOBOPA B rpaskaaHckoM mpase Poccun, «HOpuandeckuii nentp Ipeccey,
CII6., 2003, 10.

Ilyeunckuu b. U., I'paxkjaHcKo MpaBoBOM IOTOBOD, )KypHa: BecTHuKk MockoBckoro yuusepcuteta, «IIpaBoy,
N 2, cepus 11,2002, 56.

Ilyeunckuu b. U., Teopus u npakTUKa JOTOBOPHOTO PEryIMPOBaHus, «3epiaio», M., 2008, 68.
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dog5m000bmzgals, bosmndgb@m dgmsobbdgdada dbsmggdo dgmabbdwbgb: 5m0dgb@nb ao©sd-
bgmo 353d30L bLamBgbaw ymzggmozanmem gosnbalb bymasbol o6 bbgs dgdmbogmab 1/4-b. Gab
dggal smdms3969dL 53 dgdmbggzeda bgmdg3@mmgds 56 dgomsobbdgds? gommgdmgds d53330b
Rgbabs Bom8mndgs 303d30L od5gd0bmsbsgy, b dgmebbdgdals awgdol 3mB8g6@8edwmy. semo-
396 0L MmEgbmdals 3obbodmgmals Bgbo 3obmbomss awagboema. smndgb@ ol gomabrol bergMymo
39000, 5309039, 3obmbomss gobbabmgMema. dgbadsdabsow, smbodbymo Jgmabbdgdol dnbss@lbo
LA 30l 3obmMbowsb 3sdmdnbamyg. sdsgMmmumaw, ,bgmdgiMnmgds, Mmdgmoacg dobdo
3mbasbog 3bofggdall 6gdal godmbs@gss, nmgamolbnbgdl dmbsbowmyg dbofmggdal aosbyzg@o-
™g3930b 5 J(3939800 3960568 g3L . 535bcb, Nbs 506036mMb, MM byemdg3EMmmads 56 sl
dbmemme bgdal 53Lsbzgmo 54@0, sMedg bstgms dgmsebbdgdss, Gm3gmbss bagyydgmow yogsb
6980b 530L9Gdm0 g33mzm0bgdal 3M0b(3030. ) LadmdomsdmbedstmmgdMago bgmdg3memg-
35 3mbBMaa96@gdal bgdal gomgdg dgndmgdgmos, 85306 Mo 360336gmmds 946905 LosmndgbGm
d9056b3580L IMbsbomgms 6gdsb? ymggm dgdmbzggzedn, doma bgds o6 sfals ndsmmyyma badms-
mogm B gdgdabs s dmgsemgmdgdal amagbals, dg(33emab 96 396939@0L3gb. bgmdg3Gmmgdsdan
30 LBmG g Bbomgms bgdes gob3bodmgmgmo. 39360900 3mbadMmgdom, o4 ,69d88 JbmEme dofo-
50 5 3mddgeo. gb d0bsgsbo @s Mbomsgzn ggbmdgbns. s30@m3 3340Mmgds bLoddmmyma bndbg-

“ 44

30, Momd 3500 3530360 3(390mm“.* 8dobmab, 393609 ms Lbgs babamo donmamgdl, Gm3 ,bgm-
3936099 gd0b ©obagdam o6 360l Lo 3dsmnbo Bbmmme dbsfmgms dnbogsbn bgds, Jabo sGLgdmdals
39g@0. bgmdg3enmgdaol @o@gdal @MmL dbsfmgms dngf gsd3mba@yymo bgds ©s dsma dabsgsbo
by@gomn dgodmgds 56 agmb MM HN63b3gM0, Ma(3 mol BgbEngdn 599bgdL asdmba@mmao
6930bs 5 0653560 6530b 5635618930b L Jombl ™, Ma3 bosmn8gb@Gm Jgosbbdgdol ML Logm-
M@ 353mM03bYmns, 30650sb o baMgms bgds dodsmmmmas dbmenme dgmsobbdgdab owgdady
3 565 835 9] 08 d0bssMbol gomEadmmgdalb BoMImMImdsdy. bagHome, MmamE dgadmgds d30-
mob ®Rgbol 3dmdmgdals L3goR0zNE0 Imgamgmds aymb 335mmog030M dnmo MmamEz bodm-
Jomadmbadammmgdfngn dmgamgmds? smbgdmdl o oGs bogndggmo 0dobs, HmI LosmndgbGm
dgobbdgds Rsnmzammb badmdomsdmbadsmmmgdfog bymadg@mmgdon? gb dgyydmgdgmaos.
5b0dbnm LoGmo(30530 dgmabbdgds 5mndgb@nl 30dmgdobmzal sl moz30bgdyMa gosb-
B0 @, 3(30e0gdemdals dgdmbggzedo, ol dgadmgds BoMoagbomo agmb onym3zbgdmoga dgb-
Amgdobomgal 83 by gnmbol bobsdsmmmmda gobboemgol babamdmogo 3Mm3gMab gocgdy. 3
dgdombzgz930 babgdgs m339 9MLgdMmo YPmgdabes s 3mzamgmdob Mgemoabgdal bg@ba.

09) LdomNdgb@m dgmabbdgdsedn semndgb@o dysmn mgbmdoom 0dbgds asbbodrmgmmmo ©s
0508060935, GM3 Nbos 3mbrgl dsmn gowsbms ghmggHesn o) 3gfMomEmmaw, d5dnb 53 dg3-
0b3935d0 baydatos sMs MRBEgdgdabes s dmzamgmdgdab owagbabg ob dg(33madyg, 863 semo-
396@0bL go0sbg306980L BMMFgdab s 3Mb 3 M@ gdady.

bosndgb@m Jgmabbdgdal gbMmadal, @oMmm3q30L 96 dsmnma (36mdabmgal 3sdmygbg-
39 9bs 04b9L bLodmdomsgm 3megdbolb bm@Mdgda, HmImgday sMganmomgdgb badmgsmasmbes-
doMmongdmngo bgmdg3Emmgdgdal ogdsl, dgbEmmmgdsl, oMmggzel s dsmnmam (36mdsob.*

B Aroenes B. @., [ paxIaHCKO-PABOBOI TOTOBOP U ITyTH MOBBIIICHHUsI er0 3heKTHBHOCTH // Pa3BuTHe coBeT-

CKOTO I'paX/IaHCKOTO MTpaBa Ha COBpeMeHHOM JTarne, «Hayxa», M., 1986, 139.

(39089080 3.5 3MEG0 3., Jgstgdoma basdsFmamdzmebymdal dgbsgsma 3g@dm Ladsmmeal

bzgPmda, ,x0bosn®, md., 2001, 86.

ombgemosbn b., bgemdg3emmgdal go63568)ds, ,omEabBob dndmammg s, »d., 2008, 7.

% [Tuenunyesa JI. M., Kommenrapuii k Cemeiinomy koaekcy Poccuiickoii deneparuu, 3-e uznanue, «Hopmay,
M., 2004, 408.
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dgodmgds gfmo dgbgogno doRbgym 0dbgl, Gm3 53 FgmdsmgmdnEsb godmdwnbamyg, bosmndygb-
&™ dgmabb3gds oMal Lodmgomadmbadsmmmgdfngn bgmdgi@mmmgds. oy basmndgb@m dgosb-
6350 LadmJomadmbodsfmmmgdMogo bgmdg3Gmgdss, 35d0b badmdomasdm 3mogdbob mebsbdsc,
bgmdg30mmgds o@gdnmam 003mgds, MmEgbsg AbaMggdl dmmal Jombgmmos dgosbbdgds o3
bgdg 3 mmgdab yzgmes s0Mbgdoomn 306mdal 30dsm, 3gdme, bgmdgzammgdolb bogbol dndsmm,
5 gb dgmebbdgds dgbadadobo gmMmdomss gogm®mdgdama. dogcMad bosmndgb@m dgmabbdgdal
d903960b5L 3baMggdalb BbMNEEL o6 aobnbabMgMmgds 3gmabbgdals Logsbo — sm0dgb@n, Mowasb
ol 9339 3obmbomoss a@agbomo. 83 dg3mbggzada aobobabmgmgds smndgb@olb mogbmds, dsmo
ao@obolb Bgbo s Lbg. 0y bLosmndgb@m dgmabbdgds 5ol Ladmgomsdmbsdsmmmgdmago bgm-
d9369magds, 35306, 0Jgseb god3m3nbamy, bosmndgb@m dgmobbdgdol dbstmggdol Mymgdgdo ©
dmzomgmdgdo 04bgds bLodmgomsdmbadsmmmgdmngon. sbgma Boamads 3o 56 ngbgds LEmMa, Mow-
356 Lodndgb@m dgoobbdgdsal, dobo gomgasbo dbasgbgdalb asdm, LadmdomadmbadsMmmgdfngo
dg00bbgdab 330magngszns gbnggds s, 580l godm, Abogds Logydggmn dgmabbdgdol dbsmggdals
DBRmydg00 s Imgamgmdgdo dmassw badmdsmsgmbsedsmommgdmogam Rsnmgammb, Mol dgwg-
3505(3 3dmdmagdol L3g(308039M0 Fmzomgmds s®Rabmb dzomagdo, Mo 9g8Mdbgds Lobbemoom Bo-
ogboy®, Lomgsbmbodommmgdmng WOmngHmmMdgdl, Lbodmdomagmbadsmmmagdmngo bogds. gb
30 9339 P3gnmgdogo Ladmgomosmbadsmmmagdmogn Jmbgdogn gommgdamgdss, Mmdgma(s
o aobbbgogmads Imzamal gomEgdmgdobasb EsndGMbmb gomo 3Mgo@mmL. sbgomo Jogm-
35 046935 33060 630bos dgommomemann®o 3mda(309600565(3. dg30mmgdols Jndator 33mdmgdals
35 qoMmgdqdol babnomo s dmbgds aobnbabmgmgds 3dmdmagdol dmgamamdgdoom s ds3d30b
QRmgdg600, 3dmdmal s d53d30L 3ogdnmom, LosmndgbGm NMMgHcmdgdals b3g0g03000. 53
NP0 HNM5330 gosbmamormmoas 3oMsmo s JmbgdMngzn MMmngmmmdgda, msbsz gmbgdmngn
DOD0gHNM9d0 3IMdgdLs s 330 gdL dmMob 3oMow B gdgdLs @s dmgamgmdgdl gyMobm-
35, 030bmdb s 393d0Mgdam, 83 MMM gHNMgdal dgdmbggzeda, bLadmdemsdm bgmdgErmmgdal
303mygbgds, 960bssmdogagds bLamgobm aEmmogmomdgdal sGLL.

ym39mogg bgdmambodbnmomsb aodm3abamy, sbEMMgds, Hm3 Lasmndgb@m dgmab-
b3gds oM sM0b LodmdomsJmbadsMmmmgdfmngn bgmadg3@mmgds. gb ool MmMIbENg0 Lomygobmbs-
domngdmngn od@&n (dgomabbdgds). gb of@n 8bagqgdl, gomwgdamgdalb dgbMmmgdsdy @ocab
®730b d93mb3zq35d0, 5e0dgb@ 0l ndnmgdomn goobogz0b530b goMsb@nsl Mbos sdmgzogl Lobs-
domonemdn dodommngolb gotgdyg. Moz d99b9ds Ladsmndgb@m dgmabbdgdgdals Mgammomgdabmgal
bodmgomagm 3megdbob Bmgogfmma bm@mdob godmyqgbgdal dgbadmgdmmdal, gb ool 306mb3gd-
mob oMoonm-&q4603060 Joamds, Hm3mal badnsmgdoo bosmndgb@m dgmsbbdgdgdo Mboos
bygdmmgl bLodmdsmsgmbadsmmmgdfngn dgmebbdgdal 3mmgmnl dgbsdsdobac.

2.3. booMndgb§m Jgn36b3gdab MM

bodndgb@m Jgmabbdgds bgFammdomn gmmMdom Mbrs nymb dgmagbomo ©s oL Y-
95990 babm@omm bgbom. dmgogMomn J39y60b (Bbgomo) 3obmb3gdmmds 3nfmesdnm Jogyoo-
093b Losmndgb@m Jgmabbdgdol owgdals LodsMommgdMog BmMMIady: ,dgmabbdgds Mbrs agmb
dgagboemo BgMommdomo gmEMdoo s bm@smommam osbBNMmgdemo; oy 396mboo s©ag-
bomo gm@3s o6 oMab s(3ymo, dgmabbdgds dsmamas; bLabm@smm baboo owsbEMgdama bs-
om039b6@™m go05b9306980L 505663935 0gdL LosmbEHMNMgdm FuE (3ol domob™. 4 bosmndgb-

4 [Tuenunyesa JI. M., Kommenrapuii k Cemeiinomy koaekcy Poccuiickoii deneparuu, 3-e uznanue, «Hopmay,

M., 2004, 408,
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&™ dg0bbdgdol bm@ oMo gmmdsl ogzomagdgma 300Rbgzlb Dmang@ma 35360960, g3obonwsb
»,6bgbgdmemn dgmabbdgds Absmgms dg@ o sMbgdoom abBgmgbgdl gbgds s abgmo gm@3am ybws
0469b dgaqbomoa, Gm3 go8mcozbmmo ngmb Hondg qbybBmds 56 gg30”.® bodoGoggmmlb bobm-
&o6m 3mddgqds0ms 3Mog@n 3530 5Mbgdmemn 3mba(393980L Jabgogaom, o6 5MLgdmaL Lasemndgb@m
390156635800 @ oFagmo ©s8mbIgdal Bogomamgdo, bm@sGogman dbmmmeo 3dmdgmms bgem-
3mB g gdal 88mBIgds brgds dgomsbbdgdolb 3Gm(39Ld0, Moz 3MOLEMMNS s, Bod@mdMngaw, s6o-
bo0t ods@gdom dgM39@&L o6 BomBmMImAL do3dzms Pmgdoms ©a(330L FMmbom. Losmmndgbgm
d90196b3530L b@oMogmn gm@s badyamgdsl ndmggs dgbEmmmgl gommogdnmgds 858 gdoma
3639 N0 goMonmgdgdal 3o 9dg, 306500056 Mmog0bo nyMo@ogyma domoo ol NmebsdMwg-
35 Lobodsmmnmmb dogM ao393mm bosmbEnmgdm BYM(3gmb. BogMsd 59 Rbpgds 3ombgs, Ms dgwg-
3950 Im3y3z9ds LobmB oMM FMMIab o (339mmdal bogndzgmdg Losmndgb@m dgmsebbdgdals do-
®0mmdab? Mo 0gds by, Imbrgds 3 Jgmabbdgdol dgogagdal 3o94dgds s 30Mzsbogmn dgm-
oM gmdob s gbs, M3 (39, 335Lmsb, dgMdmgdmos 03 Mobbgdals 53mmgds, Moz gosbarmo nym
3m0d96@)0b bobom, Moasbsz basmndgb@m dgmabbdgdolb Lagmdzgmbg Jomgdmmo LabbEgdo dn-
Bobdndommmmos 5m0dgb@ ol dodmgdo 3060b 30d0bsmg IMmmbm3zbgdals @s 3dsymegamgdadyg, M3
Benegh omgdnmo smndgb@ob 306 @edMmbgdolb dgbodmgdmmdsb.

2.4. LoomndgbGmM dgm3bb3gdab 96y398 s, 3g(33em> 36 dsmnma (36mds

bodndgb@m dgmsobbdgdal ImJdgogds Mbws dgbywmgl 83 dgmsebbdgdals Imbsoboemy gfm-g-
®0 3ba0b boggoomoab, dgomsbbdgdolb 3onlb smegmgdals, sb dgmabbdgdado bbgs gsmgamabbo-
bgdnmo go6g3mgdgdal dgdmbggzada. dogMad a9)dzgdgmos, Mm3 gb aoMgdmgdsbo 353d3L Mamgl
30MmMdgddn 5496930696, 300y LobodsMommmb bybom s3mmgdmmo smndgb@ ol Mmb. s30@m3,
bobodsmmmmb Bgboo sdmmgdme smndgb@meb dgmsemgdoom, Losmndgb@m dgmebbdgdol dmddg-
©0900b 396y398 0L Logydgmgda, o9 obabo d53330L dpgmBomgmdsls smamgbgdl, dgadmgds Rsoom-
35mb ddmnmsE. 3535mM0mMd©, 56 dgndmgds go0m35mnbbabgdama oymb Losmndgb@m dgmsbbdg-
b0l d9b693980b Logdzmom 353330L dogH sMsbods@om adgbom Iqbozal o6 LEMMENL dgbbsg-
ol 39By3980-*

bogdame Goymos do3d30L 0b@gMgbgdals dgmobgal bomabbal oagbs ymggm 3mb 36 g-
& dgdombzgzeda: abobo s@bgdomawass dgmobmmoa, oy 5o, 530b goMEs, ymggm 3mbzGgd e
Lo@onado s gbos 046l oRbgmma 533306 06@gMgLads? ,Lamzgmgbm ab@gMmgbo® sGab
abgomo (36909, Bm3mal 94365y go3mgbsl sbgblb 3MmENENmo, §3mbmdognmo gocgdmgdgdo
5 Mgmoa0mo benmdgdo”. dsbobow mbrs dogoRboma 3o6mB3gdmmdal 8mmbmgbgda, Hm3mg-
d0(3 356Ldb3M396 LobodsMmmmb bybom smndgb@ el gosbogz06980lb 306HMdgdL, MEgbmdsl
5 5. d. boomndgb@m dgmobbdgds oM 1brs Ima(so3glb 30MmdgdL, Mmdmagda(y 9bnbssmdmgagdo-
ob 396mb3gdmmdsl, Mmdmab Loagndzgmdg omndgbBnl aosboggnbgds bobsdsGmmmmb byboom
b (309mEads. 653d30L dpgmBamgmds, MmIgmoa(z 0gdmmdl smndgb@b dgmsebbdgdols bagwmd-
39Dy, o6 dgadmagds 0gmb ofmgbo 0d 3533306 30GMdgdDg, GMIgmog 0gdMmmdl semadgb@L bo-

8 Aumoxonvckas M. B., Cemeiinoe npaBo, «tOpuctby, M., 2004, 239.

¥ Mypamosa C. A., Cemeitnoe IpaBo, 2-e uznanue, «dxcmo», M., 2005, 224,

0 Blair M., D., Weiner M. H., Stark B., Maldonado S., Family Law in the World Community: Cases, Materials,
and Problems in Comparative and International Family Law, Carolina Academic Pres Law Casebook Series,
2" ed., Durham, North Carolina, 2009, 394.
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Lodomonmmb gosbyzg@nmgdom, 0y doma 30Mmdgdo dgEsMgdoo gMmbanfns. 306mbwgdmmds-
do 9bs nygmb Jomnmgdamo, Hm3 bosmndgbGm 3gmsbbdgdal 3oMHmdgdo dsmnmam nmgmgds 393-
93 398mb3939330: 0] 0bobo o6 gqbodadgds 3obmbals Fmmbm3zb9dL Semndgb@al Labsdsmmemb
35056y39@0mgdom go05b0g306960L dgbobgd; oy abobo ogacgbgdgb d53330L Los@bgdm 3oGm-
398b. 5L 3g8mbz93590 o6 ML YEMBL sy (30mgdemmds LobodsGmemmda 3oMmdgdal asbaRogmgdals
36 L3N0 Bmmbmzbgdol o3 30(3900bs s bbg. MMBgemndg 3oMmmMdgdol dsmammdal dgdmbgg-
3590, 506G 9M9Lgdymo oMo YRBmgdsdmbomos JodsMommb Labsdsmmmmb bamhgmom dgosb-
63930b, 56 MMBgmndg dobo bobamab, dgmgagdol godmygbgdal momdadyg (8sgsmomaw, dmemmdwmy
3m03g6@&0b gomobmgz0b9ds, 5m0dgb@nb gomobmgznbgds 396mbom gomgzamalbabgdmm 30098d0).
o4y 5m0dgb@nb d0dmgdlb dgmabbdgdals oMmdgda o6 5ygbgdl Momgl dogmdstgmdada, 3oty bo-
badaMommb aoebyzg@omadom Bomgdmmo smndgb@ ol dgdmbgggedn, dogMad, sdsgmMmma,
LogMdbmdmam amobgds dagdgzol bbgs Mondg 06@gMgbgdo, ©83398¢moas babadsMommadn dgbods-
dobo 30Mmdgdal gobohogmgds.

bosndgb@m Bgmabbdgdol dg33ems 96 domomow (36mds ¢bos gobbmM(30gmEab dgdgan
Bgboo: dgmabbdgdal dg(33m0om 96 domomom (36mdoc ©s0bGgMgLgdnmds dbsmgd BgGHommdomo
MO0 1bs dgo@ymdabmb dgmeg dbamglb magabn gosbyzg@omgdal dgbobgd. oyy dgmerg dbamg
d900bbdgdal Bg(33mmoDg ob domoamom (36mdsdg oMb 0@ y30L, 96 3sLmbl o6 aob393Lb Fgmabbadg-
3530 domomgdmm 3509ddo (00 gb 300930 dgmabbdgdoom gomgamabbobgdamoa o6 s6nb, 85dnb gb
3905 3obmboo ¢bes g5bnbodrgmmb bagsmeyomm 30 Erom), @s0bGgMmgbgdymo dbsmg Hymagds-
3mbo0s 303sMmb babadsmmnmmb basmndgbGm bgmadg3@mmgdal dg(33mab 96 dsmamaw (36mdals
®omdabg. 93 d93mbgg3530 LobodaMom dgsdmbdgdl dgmsebbdgdol dg(33mmab 56 gongdgdal Lognd-
3930, 07 LobedaMomm ssagbl, Mm3 5¢bndbymo (33mamgdgdals 4o3m dgoemsbgds 6533300 nb-
&9Mgbgda, ab LaeRgmb o6 @ss38symaamgdl. 3 dgdmbggzeda LobsdsMmmm bymddmzebgmmals
03539 3O0&9M0dgdom, M3 babadsmmmmb bgbom omndgb@ ol gomobmgznbgdals ™.

boomndgb@m dgmoabbdgds ofals dgM39@&0 LabodsMmmmadn smndgb@onl goobogznbydady
bamRgmob 9@ sbobmzgal. dgbsdadobaw, o086 nb gsmebmgz0bgdall mGn Babo — Labsdsmmem
35056y39@&0mgds 05 bosmndgb@m dgmabbdgds — gMmmMmmemsa 396 00Mbydgdl. gb o6 bodbsgl,
™3 dgmabbdgdol 5Mbgdmdabob dbatggdds M bgdsymaggammdoom ob babsdsGmmm bgboo mbrs
35MM30mb gb Jgmabbdgds, ogmmEmb, Mmool dg3s doemsedo babadsMmommb gomsabygg@nmgds
5 3bmmmeE d530ga 3085Mmmb LabadsmmEmb 5mndgb@nl gowobmgznbgdals Ladhgmom. gb og-
bgdm@s babaMdmogo s Mommo 3Mm3gbo, LabLbEgda 30 do3d30L LomAgbsw 3ydngsmss Lagn-
. mgumgdsdmboe 306b ga3mads 9936 dodsMmommb babsdsmommlb dsb 93waa, Mo 3ommgda-
0 3060 o6 sbEMEgdL Jgmabbdgdol 30mHME9dL, s 535Lmdb Fbmmme blgbgdyma dgmabbdgdals
0dmgdoo dgbeymgdal dmmbmgbom. bamBgmo smadgb@nb domgdol Immbmzbaby 93 dgdmbgg-
3590 o6 ©83394mPamEgds. 0] Jgmabbdgds sH393L gMm-gmma dmbsboemyg dbsmal b@gmgbl,
dgbadmagdgmoas bobsdsmommmbomgal dndsmmgs dnbo andmmgdoo dg(33mab, 49439500 56 dsmomo
(36m80l 3mbmzgbom, 535bmsb Lobsd 3gmsbbdgds o6 go9Jdgds 56 dosmama o6 0gbgds (36mdaema
5m0396@&0b 80mgdady, Lobodsmmmmm Fmmbmzgbs o6 ©s385ymazam©gds.

©506&9Mgbgdmmo Ibamg NRmgdsdmbomas dodsmmnmb babsdsmmmmb bathgmom bosemo-
396@ ™ 390msbbdgdols dg(33emabl o6 dsmnmswm (36mdol dmmbmgbom, oy dbsGgmes 3o@gMnsmedn 56
mRobYMo ao693madgdo 360d369mmzbam dgn(339ms s 3MdLOLOFsENEM Bgbom dsm dgmsbbdg-
3oL 396 Boombogl. doaMod, 83 dgdmbgzgzada(y, bymdggMmmgdal dgzgmes 96 dsmomow (36mds o6
Mbos dmofMgbgdogl d53d30L damdsmgmdsal, bobsdstmmmb Bgbom sm0dgb@ ol aowsboggnbg-
35bmsb dgamgdoo.
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353330L 303oMm goadbgmals dmgamgmdgdol dgbemmgdal bEdPmomgdol mgombsed-
Mobom, basmndgb@m bgmdg3@mmgdsdn dgodmgds gomgamabbobgdymo ogmb Labdgzngd0 bosemo-
396@™ @ogomnobgdal dgdmbzgzedn, o gb ag9msabgdgdn 3g0dd69ds 5em0ndgb@nb aswsdbmgmal
a0dm. 53 dgdmbgg35d0 sanemn 946908 ogMoanma 3sbnbobdagdmmdob 3693963099 3163090,
D9 (3 Jonmnmgdl gho-ghmmo Hbo 3g(360960.°!

3936096 ™ Bobomo 5¢0bndbagl, Mm3 MAgbal Yymgdal @obsegem 3obmb3gdgmo GMs-
o0 bodmdomsgmbadammmgdfng bgmbl dndommsegh s 5mndg6@8gdol MHmMmom asonb-
©9gmdobmgzol gomgsemobbnbgdmmo 3sbbaldg gdmmdal Bm3gdol bobom 3omgabed@gbemmlb os-
30bEAYSL @S VMOl 8bs DN GdoL 0ygbgdl, 01330 gb LEMMOdE (3 56 60dbs3zL, MM sxbad-
bmmo o330L bodmamagdgdol gs3mygbgdal dgmgasm dgozgoms Lasmndgb@m gomogdmmgdal
dmbgds“.%% 30Masobod@gbmmlb ©s30LMgdal, Mmam@ 3533306 M@mgdob o330L Ladmomagdals
a0dmyqbgds go630mmdgdamoas Losmndgb@o gommgdymgdgdol Jmbgdfngn mdagddob ombgdm-
dom, dabo gobbognmmgdamo Mmmom dGm3obyynbomm 30Mgdol bEONbggmymeyalb 3Gm39L30,
Lomgabm badsMmamdn s@mbgdamoa doma 0b@gMgbgdol 3GHomMoG g nmmmdolb 3Mab3030b gomgo-
mobbobgdom. ,0Rgbob  7BON63gmYymBobmb 393306 gdmma YMHMngMmmmdgdol badsommgd-
030 Mganmomgdol 394ob0bddn 5bodbymon bogsndm bsobgzns 0dgbl bLEMmos sbama bom-
RObm LadoMmmgdMngo 3oLbabdggdmmmdal Bmal mgz0bgdsl, Mmdgmoaz gomgamabbobgdymoas
3gLads30bo gomegdamgdol dgnbEmmadmmdal 56 sGoxgMmgbao dgbmnmgdolb dgdmbzgzeda”.®
»09) $396 308303900, BH™3 Lamxobm badsMmmgdfmngn dmgamagmdgdals edMmM3q30L dndsmon go-
3dm0ygbgds Lamgobm badsmmmgdfngo 35L4bobdggdmmdal BmB8gdn, 35d0b Mbrs asbabobmzMml
8500 3mgddgmgdal 894060ba(3”. 83 dgdmbzgzedo Jobsbdgbmbomas b 3-0b dgbedadabn dabemg-
30l go3mygbgds 3obmbal sbaemmanal g boom (bL3-0b 394-9 s 395-5 dybemagdoa).

dmbomBgm g3 b ©93@30(3Mb @ogamnabgdal god@n s 8nbo mEgbmds, sbgzg, bamamals
M bMds(3. ©o35m0569d0l bomdmJdbsdn semndgb@nl gosdbogmal dfama mbos nymb 36gbe-
domgdgema. LadoMmmmgdMog YMMngMHnmdgddo 5m0dgb@al dodmgda oMol byyb@o Jbomg s o-
133909m0s 3oL ©ag306HML IM3sbybol dMsmgnmmdol 838 30(39ds. 5e0dgb@ 0l gosdbogmads
00350 bs 8338 30Mb ©35m0s6gdol dg4dbsdo Lszmmama dMamoal sMoMbgdmds. sbmbab-
3390mmdab o306 7d0bmg0b Ly 3BsMabos dMsmal bgdabdngfo gmEmds Mmam(3 asbdbMsbgs, sbg-
39 359BOObomgdmmds. 0] 5emndgb@nb gosdbegmo 396 ©o53EJ0(390L Mmagobo dMomgnmmdals
M5MbgdmbaL, Labadsmmmm onrmgdl goebyzg@omgdslb omndgb@ol d0dmgdal Labsmagdemme
3™M38396L5(300L 38m@gdals Mmomdsdy.

Bamamol 3m3396La300L MomMdady LaMAgmol dg@&sbobal dmbomAmad Mbos osbadyomb
BoMdmal MmEgbmds ©s ©osLEYO™L ngo dgbadsdobo 38 3039dmmgdgdom. 3obmb3gdemmdal
565635, baMama oMol 03 oMol bafggda, gobo Mgmgdss ogm dgmabymo. EsbsMamgdamob

03 b gdl 30g3990136905: ¢339 aobgemn 56 dmIsgemdn gobobggo batggdo dgmabyymo g3emg-

U Yuyeposa JIE., TpaxaaHCKO-TIPaBOBasi OTBETCTBEHHOCTh B CeMEWHOM mpase // LIMBHIMCTHYECKHE 3aMUCKU.
B 5: [Ipo0iembl koanuKauy rpax/IaHCcKoro 3aKkoHoarenbctBa B PO / on pen. Peibakosa B.A., I puwiko
A, «Opuct», M., 2004, 595.

2 Kocosa O.FO., TIpuMeHeHNe 3aKOHOATENBCTBO O MPOCPOUKE YIIAThl aTMMEeHTOB, BecTHrk Akanemuu Ie-
HepaJbHOH mpokypatypbl Poccuiickoit ®eneparmii, 4(6), 2008, 15, <http://www.agprf.org/journal/2008/
vestnik_4 2008.pdf>, [28.10.13].

> odgg, 16.

* Yuyeposa JI.E., IpaxaaHCKO-TIPaBOBast OTBETCTBEHHOCTh B CeMEWHOM mpase // LIMBHIHCTHYECKHE 3aMUCKH.
B 5: [TpoGneMbl KomuduKamy rpaxIaHcKoro 3aKoHoaarenbctBa B PO / on pen Puibarosa B.A., I puwiko
AA., «FOpuct», M., 2004, 596.
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3960b 50boanbow; Jmbgdal @s3oMazLmeb 96 obasbgdsbmsb ©s3s3dnMgdaymoa batmxgda (Mg-
seMo DoMaa); Jgdmbogamn, MHmdgmbaz ob Joomgds 5mndgb@ ol Lamsbswm gosboolb d53-
obgg3edn. B 0 gds Mbws, boMama s6sbmemMgdmma 0dbgds Mgsmm@a bosbob ddmbzgzeda,
353653 oM 560l gsd3mGa3bemn ndmgdocmo gosbgz0b9ds 56530960 Lafa gdmal dgdmbgzggada.
35350050, 5m0d96@0b 30dx0gdds 5emndgb@ab Lobom gosbooma msebbals bobama dgadmgds dg-
0&obmb 6563d0 Lagnmam 563560 dDdy, bowas 3oL agMazbgds dgbadadobo 3Mm(396@gda. basemoa-
396@™ ©535m056935LmMb s 3o3d0Mgdom, 5m0dgb@B 0l 303rgdds 3gM gobomms magabo dgbods-
bo o 3MmM (3968 9d0b Labom @s3aMas goM33gmn Mmabbs. gb Msbbs dgodmgds s3mmgdamo agmb
AMamE(3 ©s3dManmo bofmggdmoal sbsdman@gds, mmdze o3 sBMob M3MbBybBgdn mzgmnsb, MHmA
5m0dgb@L goshbns JoDbMdMng0 ©a60dbymads — 353330L MRg6s. Jogad gb byyma(s o6 b0dbagl,
™8 5mndg6@)0b 303x0gdds bBNma© Mbs sbsMmEmL Bomgdema msbbs s 56 dggdmmb 8obo dg-
b9 gdabedgdd asdmygbgds, dom dmMal, dobo g3mbafgds, obmags s bbge.

BaMamol 8bsdmaygdobal dmbambgmgd Mbos @esd@3ozmb 30dgbmdmngn 3033060 bo-
3m0dgb@m ©agdomnsabgdabe s doygbgdmm baMmamb dmEMab. smndgb@olb gosdbogmol dMamg-
@mds 56 ©a0begds, ob 3Mgbydamgdol bagnmmgdlb. smndgb@ ol gowsdbogma 3@ 30390L bo-
3N06 Nobodoymmdal. oy 5Mbgdmdl 3obnbabdggdmmdalb yggmes 3ommds, dofoma ngbgds
360D mn 03 baBomdn, Mo(3 3M339bLa(300m o6 M0l go@ogsmmmo.

LobGgFMgLMS, LagMMedmEabm Lo 3obmbdgdmm 3Mad@ngs Losmndgb@m dgmebbdgdsl-
056 (©053933069800. dz9gm0 badymamgdol odmgsb aobdmMmBabgdals 3Gm(39Ld0 8ymez FdMbmgdl
306LobM3MMb bo3d30Lom30L gowabobrgmn smndgb@nlb Imzmmds s o4 3dmdmagdo 3gosb-
63093056, bobodsmmmagdo NEMSMME S3ILENMJE6 3dmdmgdol gob(3boydab. 3dmdmgdl,
0b939, PBgds 5430 3g(335Mb 5MndgbE 0L M3bbal MEgbmds sbama bgmdgzMymadol badysmg-
d0m ,353065(3 30, 01y dogdg0bomngol obdomgdal Imzmmmds sy gobnbodmgHs Labadsmmemmb
30056y39@&0mgdals Logndzgmdg®. gb Lo 96 60dbogl, Gm3 dzggmdn LabsdsMomm bogm-
omE oM B3l dgosdbgoggmmdal 3dmdmgdl dmmal gogmmdgdem bgmdgMmmgdgdl. ,Lobs-
domanmmb ga3mgds 993b dggommb bgdabdngMn sEogmbagmema bgmadg3Mmmads aoxmmdgdal
Mmb s®badmmo 30653dmgdqdobs s, Dmaswsm, bbgs 3ocgdmgdgdol gsmzomabbabgdom®.®

d3900900ba56 g56bb3zo39600, 0bgmolidn, Bmames bgbo, bs3mgdsm 30bw396 BgHammdoom
b33 mmgdgdl. 353330L 503968056 s 3ogdncgdmmao bgmdgEmmgds, Mmdgmoas o6 ymyn-
o dg&obomo Labadsmmmmb d6dsbgdadn, bgmb 396 dgndemal ,bgmdg 3@ mmgdolb MHmdgmady dbos-
9L, ob 6530L3ngM Lbgs 30ML, Bndsmmmb Labsdsmommmb 5m0ndgb@ ol asbbsbdmgmol Jobbom®, gb
bgds 0dob godm, Hm3 0bgmolbda yzgms o6 Bogbomds Lasmndgb@m dgmabbdgdol 3mbgawgb(zo-
smmdals bazombob goabyszg@nbodn sbemgdn@ doamdsl. dsgsmoma, dMm3dnl dobob@ Mo
353330bm30L gosbabEgm 5m0dgb@ ™Mb ©s39330Mgdnc IsLObgms Me8gbndg dadgbo o
Mo@m3 5b0ggdgb 358980 M30Mo@gbmdal bgdoymammdom 3mbgawgbznsmyM Losmndgb@m dg-
®bb3gd9dL: ,0b0bo BoMmdgb, Mm3 nombg396 13909l 3g0sbb3gdsl; HMA gosnbnsb bs jmgd
Fmb; 3odmdgb, Mmd docmdg bogmgdo bgbmmes ndbgds aosbosbmeb ©s3ogdafgdom; s, Hm3
dgdmygdgb 3mnd3m3zmb 0bgmMds(30s, Mmdgema(s 3oL — FbGHYb3gmmdaby 3oLyybobdagdgm ddmdgeml
=06 946985 5 HmBgemoa(s bLadyamgdab dob393L o gos3MbBEMEM™B obs, Mobsg 0bobo nbnsb®.%

55 Blair M., D., Weiner M. H., Stark B., Maldonado S., Family Law in the World Community: Cases, Materials,
and Problems in Comparative and International Family Law, Carolina Academic Press, Law Casebook Series,
2" ed., Durham, North Carolina, 2009, 617.

0dao-

56

163



bodsmorcnols gymbscro Ne2, 2013

5dgM030b dggMomgdym 9@o@&qddo dgmebbdgdmm bgmdgimnmgdgddo smndgb@ ol mabbs,
Gmamez Bgbo, Bo3mgdas bmmdg Labadommemb JogH gobodmgmnm cobbsdy. ,dg300 3dmdg-
0, ®m3geag s5mabb3gdl 5mndgb@nl mabbsl, 3n©sE oMol nbgym@damgdmmo dgbedsdabo bo-
doMonmgdMngn bmMmdgdals dgbobgd. LobodsMomm bogdggddn, GmIgmms MomEgbmds ©d30Mow©
0bME7ds, 5©3M 3G 0L bomdmma 96s dgbadmgdgmoas dbmemme gmo 86 Mm3gemndg 3dmdmabomgab.
03 g06Mgdmgdgddn, mommgema 3dmdmal Mgby@bgdds s asbjm®mBabgdol dndsmo @sdm owgda-
933 dgbadmms 360d369mmmz60 Gmmo dgobEnmmb dogdgobmgol om0dgb@ ol asbbsdmgmol 0d
3gga by, Hm3gmbaz 3m@o 01 5gd3b bagBom 306mb3wgdmab 8ng® bagmmnbbdgs dgmgagdomseb®.?’

bbgowabbgs J394b9d0lb Bogm gobbmmMsogmadam 33mgzems bagmdzgmbg dgadmads om-
J30L, ®m3 Losm0dgb@m bgmdg3Mmgdgdol sMLbgdmds DAL dogdgobmgol smndgb@ ol gowsb-
ol gomEgdmmgdol dgbEmmagdol mbEONbggmymesl. Bogomoma, 3obswsdn  dgdmbzgzgdo,
(35 dmemm 94360 m30b 3063s3mmmdadn o6 ymagoms goobgdo, asamgdoo mx®™m bJocns nd
33dmdmgdl ImMals, 30boz 9g3m Lobodommmmb gowsbygg@nmgds, 30Mg 03 3dmdmgdl dmmal,
Am3madbay 0ggo LosmodgbGm Jgmabbdgds. mgMmdgE J394obobmab s 3ogdomgdmm megnsbom
3393930 96 JmEg63s s gbngem 890938 o0l 3369L, Bm3 ,b306@nbsg00l J3996933s (BmMBemg-
d0(3 30658 gbmdsls 560ggdgb Losmndgb@m dgmobbdgdgdl) dnsmbagl dsgdgabmgol se0dgb@ o0l
3505bobmsb s 3933069800 Mol EmMbgl*.%®

4m3z9mo3g bgdmoddmoesb godm3nbsty, b 50060dbmb, HmM3 g0bsowsb Lamgsbm bo-
oMol dmogmgbo 5dm30655 sMLEMMBmmgabo d5333950L badsMmmgdfngn 0b@gfMgbgdol
©5(339, 33mdmgdl ImEal dgmabbdgds 53330Lm30L omndgb@ 0l gomobmal dgbobgd oMol gfm-
96m0 badsMmmgdmngn 394s60Dn, BmBgmaz bgmb MBymdL do3d30Lmzg0l smndgb@0b gomaboal
QRmgdob god3mygbgdsl. 530&mds(3, Losmndgb@m dgmsobbdgdalb dmabgbaggdgmo bm@m3dgdo -
A GO bos 0gbgL gsmzgemabbobgdmmo Lojommggmmb Lamgsbm LadsGmolb bobo-
oo, Moz bgmb dgnbymadl 33mdmgdabs s dz0mgdal LodsGmmadmozo MMmngmomdal 8mbgl-
03905L 30bsbLyMo obdomgdols 3ymboo.

3. bysmndgb@m gmbwo

bodsmndgb@m BMboob oxrdbgds ammabbdmdl, basmndgbdm gmboob bogdnsbmdal bLodey-
300, 030L g55bMgdal Jombggzels, Hm3 om0dgb@ by NRmMgds 300l 03 ds3d30L b gb@ M0
DRmads, OmIgmog 56 (36M3MMAL mo30L FdMmgdmsb. babgmdBogm bosmndgb@m gmbral bo-
dgamgdom 30MEsdnm gbdamgds 3533398L 30dmaygbmb 5mndgb@mab s 3ogdnmgdamo 3m33gbbs-
300b Bomgds Boma 30bmbogHn Bom3mdsanbmgdol obdsmgdom ©s ndmagzs MRg3el o3 Ygmgdg-
30l 203mygbgdal dgbobgd gosbyszg@nmgdgdmsb s 3agdamgdom. sbgmo gomgdymadol djmby
306980 3mB030M984m0 56056 g3s0boMB 5m08gbGn o6 IMsbgbFmngmb MMmngmmmds do3d30l
39bmbog® BoM3m3oagbmgdmab. basmndgb@m BmMbEnEsb Mebbgdals domgdal M@mgdom bLom-
390mmdg6 s@obEmmbrmmgsobo 35333930, MMBmadbay smndgb@ob domgds gobgbadmams Lobo-

7 Garrison M., The Goals and Limits of Child Support Policy, dGm3sms 36gdqeda: Child Support: The
Nexts Frontier, (Oldham J. T, Melli M. S. (eds.))., University of Michigan Press, 2000, 16.

8 Corden A., Meyer D. R., Child Support Policy Regimes in the United States, United Kingdom, and other
Countries: Similar issues, Different approaches, University of Wisconsin—Madison Institute for Research
on Poverty, Focus, Vol. 21, Number 1, 2000, Spring, 77, <http://www.irp.wisc.edu/publications/focus/pdfs/
foc211.pdf>[24.09.13].
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doMonmm g506y39@&nmgdom, 35363 53 05bbal gosbogznbgds dgndmgdgmo aobms. smbndby)-
o gmbrgdo 9339 394860mns Lbzoabbags 4399693da (396MBs60s, gbdsbgma, 3memmbgmn,ma@g0s,
Lenmggboals MgL3ndemon 3s), 3533390y (s dmdomagdgos bbgs 398 gamMngddy) dEMbzal godmag-
950L d0Dbom, 5bg39, IbsEEYdS 396Mb3MMgdEgda bLosmndgbEm §mMbogdal oxrdbgdabmsb wo-
3og38069d0m bbgs J39ybgdal Lobgm3bogmgdals dngH (dogsmoms, Mybgmn). bosmndgb@m gmb-
0l dggdbs 85333000 NRmgdgdab @o(330L bzgHmdn gMom-gHomao 136ndzbgmmazsbgbo 3MamEad g
Mbs 3obmgL bodsMmggmmbmgals, 30bs0©sb gb 046908 Lobgmdbogmb ogH ds333ms YRMydgdal
53300 o dobo gabsbby@n 068gMgLadol dbsMmadgfmal dmngfn gomseb@n. ymggmagzg bgdmam-
603bmoEsb aodmdnbaomyg, d9dndaggdam bos 046l Losmndgb&m Bmboolb doMomswn 3mb-
(399830900, ®m3emal bogndzgmdygs 3m3DoEgds 3obmMbB3MMgd&n ,Losmndgb&m gmbrnb Logdn-
obmdol dgbobgd®.

3.1. boomndgb§m gmMbeal nyMawanma LESGYLo

bodsmndgb@m Bmbrn ¢Mbos Rsdmysmndogl Lagsmm LadsMmmal onmoonmo do6ab bo-
boom, Hmdgmoi 009439909000 9ds 0gb@ozool LodobobGMmL ©s dsb ggbgds @sdmyyz0gdgmn
30 Rg&0. BMbeb Mbos 3yszgb Ladgmgsmyn@gm Laddm, Gm3moal dgds0ggbemmdsda(s dg3mgb
3oMgdo Mmame(z bobgmadbogm mMasbmgdowsb, sbgzg sa0mmdMngn Mz0m3Tommnggmmdo@ab.
Bmbal Ggabsbbyma Mgbn@mbadob Bystim dgndmgds agmb: o)bobgmdbogm domxg@owsb godmym-
Bomo 0obbgdo, d) semndgb@zomgdymo 30Mgdobasb sdmmgdymo msbbgdo (Hm3s Bmboo semo-
3960 30mgdadg NRmgdsdmbomo 306gdobamgal 3m8396La300L goobrnl dgdwgg 030398L 3abs,
am(3 3OgRoGmMob segomb), ) bgdsymgmmdoma dgdmbomnmmdgdo s aMab@gdo, GmIg-
o3 03383039090 Ybms 0ymb badgmgamygmgm Ladgmb ob oL@ o0l dababGmMab dogH, oy
a3696@0 ibm bobgmdBogmbash dmIabomgmdl. bobgmdbogmad dbsmmogg®s ©s, bLagoMmgdal
dgdmb3z93530, B0bsbbyymo obdsmgds mbos aomboml gmbolb dobn ssMbydowsb 3oMgzgmo mea
Bemab gobdogmmdado.

3.2. bysmndgb@m 3m3396Ls(300b Jomgdsbmsb s 353d0Mgdma
60b330Mmdgd0

396mboo ,LoomNdgbG™m RBMboal Logdnsbmdal dgbobgd® Mbws asbabsdmgmml dnmmdgda,
3oz mbes LA gl bosmndgb@m 3m33gbLa300L go@sobobogmaw. Lasmndgb@m Bmboob
dofomaeo 30bsbos Lofmggdmmdal dmEsbs 35333980bm3z0l, HmMBmgdaz ngbmGoMmgdamo 5G0sb
5m0dgb@nb goanbogmmdal godm, bobsobseb oMb gbamo s60sb, do@gMasmMa Bobsdnmmdgdals
»35mbadEabom, sBbgdmdaobomgzgol Logomm d060dsm@o dgbadmadmmdgdals aofgdy. 08obogal,
MM Mo300sb 0dbolb s(30mgdymo sdgzoM0 Mo YdYYmgds, demndgb@nbogol 3m3d3gbbs(znal
350560l GRmgdob Im3m3z9d0L 30MmMdgdo dLEGS® MbEs 01d6aL gobLydmzEMmmo.

Looodgb@m 3m3d3gbbsznnlb goobool badsMmmgdmngn Logydggmos bobsdsmmmmb jo-
bmbog® domsdn dgbmmo gosbyzg@omgds, Gm3gmo(s o6 smbEmmmgds 0dal godm, HmI 3ommg-
o 3060 56 abral 96, sMeMganmaMmu 0beol bosmndgb@m mabbsl. of Mbos smnbndbmb,
M3 3m3396La300 96 oMal 5mndg6B0b gomobsbdy gomEgdmmo dofmal sbamn gomegdymads,

06539 gb o0l dMomme 08 3omEgdmgdol dgbEAmgdal d93(33mgmo gomEgdnmgds, Gm3g-
m0(3 3560L5bM3EMS LabsdsMmmmm gowsbyszg@nmgdoo.
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3.2.1. 3mgdsmadqgmds 36 I9dnga byigbmgMgdgma

5m0336@80b 3m3396La300L Bomgdol Mgmgds ofglb d5333L, MMIgmoa(y 360l badsMmzgmmb
dmgdomadg 8 3ndngem (3bm3MmdL bojsMmzgmmaon, sbgsyg, HEbmgmal dmdemadql, HmBgmba(s
573L 38030 LazbmaMgdgmo sanmo badsMmggmmdn s 530l dgbobgd Bomnmgdema ngbgds bo-
bgm3bogmgdlb ImEal m@IbEg dgmebdgdseda.

3.2.2. 5Ly 3mdM0g0 I3 b3S

bosndgb@m 3m33gbbs3nal Mmgds aMdgmegds 18 bmadwy, 564 do3d30L LEMMBemmas-
6980b dombg39dmg, 96 dobo IMMIabynbsmmdol dgdmbzggzeda bEMEBmmgabmdol dombggzal d93-
(CHERICE

3.3. 5mndgb@Gab 3m3396Lo300b LosmMazbgm gu@mbama

bodmndgb@m Gmboo YMbos 365M3mgdral semndgb@olb 3mM33gbLaznal LosmEasbgm gu@-
Bomb gmbob gommgdnmgdgdal, sbgzg, bGOGOLE NGO b Ladg(360gMm FaBbgdoc domn godm-
496980bsmz0b. 5m0dgb@nl 3m3839bLa300L LasmMazbgzm gu@mbaoma 3ma(393L 3533300, 3obmbaga
Bomm3mMBoggbmabs @s 5emndgb@ ol gowaboaby gommadamoa 3ofnb oMo dmbs(3937db.

353d30L 3mba(393930L LasmMazbzm gu@mbama dmazo3L: do3330L Lobgeml, g306b; sdswg-
b0l dgbobgd dmbas(39398L; dmdsmadol abmngnyysma@ Ggaob@mamgdym bmdgmb; dmdsmsdg-
Mddb; mgabolb LagMomm dmbo39998L; om0dgb@0l Imzmmmdsl; abaddgdsl; smd8bMogmmdomo
30bboo MHm3gmndy ©6gbgdnmgdsdo gobmagbgdal 8mbsa(39898L; dmem bemals ;gggdal Bobgogom
390500 5mm0dg6@G0b dgbobgd nbxrm@ms305L 3ob3bagdals bomdmoagbsdwyg; gosboarma semo-
396@0 5m0ndgb@onb 3maddgbbosnol @mgdol sosfmgdol @Mmb.

396mbogMo bomdmdamagbmals dgbobgd gm@mbsmn dmazesb dgdmgy Imba(39dgdL: Lobgma,
33560; 53500900l 3mbs(393980; dmdsmadol nboogo@usmydn MganbEmafgdmmo bmdgMo; bo-
356 3m 5bgaMndal bm3gFn; 3986sb39mmn LomaMmb sbgsfndn ob @ 3bm d39960L dmJomsdal oo g-
BoEb@&nb 56a3560d0; bLo3bmzMgdgma dobadstma, bowass Mbos gona bagbmb ggmbi@)s.

5m0dg6@0b go@aboady gommgdymo 30Mob dgbobgd gumbaema dma(393L dgdwaga 3mba(3g-
dgob: Lobgmo, a35M0; sdsgd0L MoMomon; dmJomadol nbrogoysmymo Mgaob@momgdymo bm-
3gc0; basbmaMgdgma sanmob dobsdsmmo; dmdomadgmds, mgebal bogMom dmba(3939d0; obod-
390s. Imbs (393960 3gdmbagmnbs s Jmbgdab dgbabgd.

3m0dgb@ ol 3m339bLo300l oEaLEYMgdal d3Mm39Lobomgal LagoMm dmbs(393gd0 asb-
3(3bogdmab, 353930b, a963(3b0gdmal 3obmbogfn BomImIsmagbmal s ommndgb@ ol gomobos-
b9 3omEgdamo 3ol dgbobgd doomgds Mdnsmmm 3063 (3bogdmabash. 3obd3bowgdgmds Mboos
3053b536mb 3930930 3mba(3939d0: Lobgmo, 33560, 0bgMMIs(300 YL, EHMgdomo ob -
3030 La(zbmgEMdmol dgbobgd s omndgb@ ol gosbosdy gommgdmmon 3ofab absgdgdol dgbs-
b9d. Lbgs 3mba(393960L dgammggdol dEMNB3gmymaiL bLosmndgbdm gmbon dgbsedsdabn sbglg-
93980 30g@ 3mbmegdamo bagom 0bgm@mds300b bogmdzgmdy.
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3.4. boomndgbGm 3MI39bLo(300b Jamgdab 3Gm(39La

bodsndgb@m 3m3356La(300L domgdals 3Mm(3gLbn 0Bygds gobzbogdol bLogmdzgmdy. 3am-
390 @Mbgbg LosmndgbBm Gmbon nmgdl gosbyzg@nmgdsl bosmndgb@m 3m33gbbsznal doemg-
30l 9Rmadsbmeb ©s39330Mgdnom. basmndgb@m BmMbon @edme0gdmam SbmM(30gmadl gom-
g8 30Mgdol BobsomBoga sbbgdol sdmmadol LobodsGmmm 3Mm(3gLL Boma s@bLydmdab
©obobynbdogg 03 s3M 3oL obIsMgdom, HMImgdars sbsMIMgdgb 3Mmm(39LL LosmndgbGm
gBmbal Lobgmoo s dob 5635603 by. Mbbgdal 38mmgdals sbgmo 3Gm(3gbolb mMmasbodbsgns Im-
0obmglb bosmndgb@m gmboal LabbMmgdnbawda gzmbmdoy® doamadsl, MoEash doma sebmmmg-
30l bobsdamomm 3Gm39L980 ¢39330M@gds o boMmggdl. LosmndgbGm Bmbrn Bamawaqbl owm-
LENIdLNSE s 3050 d M asb3bogdal s LaMRgmgdl basndgb@m gmMbwal Msbsddmma-
90l ©ab3sMgdoom. Losmndgb@m BmMbwal Msbsddmmamgdn LEMogsm s gBgd& M Imadm-
39096 303mdogdals bLadmamadoom sEbEME LM ©s39330Mgd0m sMbgdamo asbsbowgdabmgal
Logo®m dmbas(39396L.

bobadamommb gboom Mmsbbob sdmmagdoom basmndgb@m mboo (300mmMdL sEMNbogmn 0sb-
b9d0b 83mEgdalb mBobdngdgdmeb ghmaw, dnsmboml 3omeadam 306 dsdmyg, Moms oo @onby-
™Mb 5®Lgdmo 3omEgdNmgdgdolb goobrs. gb, doMomswsm, gbgds Lobsdsmnmmb aboo msbbg-
30l 93m@gdab obygdedwmg mbalidngdgdl, ®mdgmbess 8ng3nmsbgds dmgsemggdol nbgm@damgds
LooMN8g6@ M gomEgdmmgdgdab gbobgd, Boms Jom s0BymMb semndgb@ gdal goosbs.”

bodendgb@m 3mI3gbba300lb goabonl ML, smndgb@nl goobEsdy gomogdeym oM gd-
@b dndotmgdom basmndgbGm gmboo bpgds 3Mgo@mMn, s gb 3Mob osbmmgdom gswsboon-
mo 3m33gbLa300L mabbs, HmIgmoa(z gooboMmms assbaomM0dgdmma 3Gim(396@0bs s Lobsdsmomm
36m(39L00L batiggdal godm. 530b dgbobgd LosmndgbGm BmMbwds Mbws 5(36mMdML semndgb@al go-
obobdy 3ommydam 30Mb s Batoanbmb ol 830l ©s353@ 303909 Lomsbom om 33968 gdo.

bosndgb@m 3m339bLa300l Mebbol gobbabdmzMmabalb Abgozgmmdsdn donmgds ds3dzal sbo-
30 3 5m0dgb@nl dmmmmds, HmIgmoa(y gobabodmgms Lobodsmmmmb gosbyzg@omgdoo. bo-
5m0dgb@m 3m3396La(300L Bm(zmmds Lyyem J306g Mbs 83359mMPamgdglb ds3d30L Labozmsb-
mE 330 gdgm dmmbmzbamgdgdl. 8533338 ¢bms mndmazmb bosmndgb@m 3m3396La300l ve-
mgds 306mbob dgbododabow gob(zbogdol Bommagbol el 8m3wg3bm mz0b 3oMzgmo mow©asb.
bodmdgb@m RBMbool 8ngM Losmndgb@m 3m335bLazns 353330L 3obmbogHn BomdmBsa 9bmo-
bomgab gosbnm Mbrs 0dbgb J0dwnbomg mgal 16 Ma3b303wg.

bosndgb@m 3m335bLa300L YBmgdal Bomgds LEMEgds: 353330l 396MBogMa BomImIsw-
3960ob dmmbmzbal boggmdggmdy; sm0dgb@ el gooboody 3ommgdamo 3ofal dmmbmabol bo-
39d3gmdg, o9 ob 8888 30(390L, O™ yzgmes 3ol dogH aswsbobrgmo om0dgbGo gowaboowmas
5 MmJ 5m0dgb@n gomsbnmns Mo mgom dMg b Bobsbbyma LablMgdo gd3mbamgdymas bs-
bodaMomadn 3533300 LabaMagdmme; 03 goMgdmgdgdolb sGbgdmdal Laggydzgmdg, GmImal do-
momd(3 Bygds Lodsmndgb@m gomEadymads; o9y 306 bEMmEgds bLosmndgb@m 3m33gbLbsznab
DBmgdob Joemgdals ommdgdo;

*  Rijavec V., Krajic S., The Maintenance of Children: Alimony Fund as the Saving Grace?, 3®m3dsos 36g-
dsyedo: Family Finances, (Verschraegen B. (ed.)), Jan Sramek Verlag, Vienna, 2009, 653.
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4. 3L 336>

b 3360b babom gadmgds noggsl, H™I sbama Ladsmmmgdfngn 0bbE oM@ gdab: Losemo-
396@ ™ dgmabbdgdabs s bosmndgb@m Bmbool dmsgstn dabsbos dgod30mmb 0d 3dmdemal Jnge
5m0dgb@nb goanbogmmdol dgmgasm do3dz0bmgal Dosbol doygbgdals dgogagda, gobmaba(z do3-
d30 o6 (36mzgMMAL. Lodsm0dgb@m BMbmal Jobsbos gogmgbs Imabeobmlb smndgb@ ol gowaboaby
3omEgdnm 306gddy, GmMImgdas 36 abosh ©s abgsz (30mmdgb Mmoz0 s3MnEMb domn dznmg-
30bm30b 3gmobbdgdmmo 56 3obbodmgMmn 5mndgb@nb goaboal. LosmndgbGm Bmbool sbnd-
bmmgdss, dobo Lodmomgdoo 35333980, GMImgdas y3gmodg 8g@oe boMom©gdnsb smndgb@nb
3505MbEgmMd0m, 000980696 b3 gdsb.¢ babgmdbogmgdda, bows(s domxrg@o bodysmgdsl nd-
935 ©oR0bsbbrgl Medmago 3Mmgd@o s Imazamogl 3Mmdmads, 35333960L obdomgds Mbos
0ymb 3MomE0dg@ Mmoo Mmamm (3 35393, B gdgdol o(330L gogMmb 3mbzgbzonm gomgamab-
Babgdnmo bogHmsdmMabm gomogdnmgdgdal o330, sbggg 08 Bogd@ab seasmgdals ;mzgabsba-
boor, EM3 35393980 DoFOMEYd0sL Lomamadal asdm, (3, mo30lb AbGNg, mabagb Bom ssdnsbym
DRmgdgdlb. babgm8Bogmagdo dgbadmms 5m8mABEbYL amgdal Bnbsdg s gos390mb Lobgmadbo-
Bm 0bBgMgbgdLs s 853930L Loy 3gmgbm 06@gMgLbgdL dmMal sEedm3mamyma s@hg3zsbo. ma-
3% 9b 9bs 0gbsl gobboemmo Mmam (3 YBO™ ©dsGgdomo mmbabdngds s dbmemme dogdgal
Lobomggdmmm sMRgzebals go3gmgdom babgmdBogm dgdmgdl gg8gd& Mo smosmmb 353339800
3030 LEMmo 3sLbabdggdmmds sbFsMmgdal gomEydmmgdgdol FgbEmmgdsdot’ Loblomyg-
30l a0bg30b0b ymzgmagal sMbgdmdlL bLobgmdbogm 6@ M gbmsb sdaMabdamgdol 3Mmdmads o
35333L ymzgmmgal Immbgsl Lobgmdbogm bobabob Bndsmam sMLgdmmo Lbzs Immbmgbgdabmgals
3Mb3nM96(300L g56935, 01330 Abmggmomdo bawas (s ymzgmmemoMam g50dsbosb, Hmd ds3d30L Lo-
139009bm 068 gMgbgdo yzgmsdy 8603369mmzabas, 58a3560 Bgbgnmgds dommadgmns.®

ym39m039 Dg8mambodbymnsb g0dmdmnbamy, asbbomuyma bsdsmommgdmogo nbbBoGndg-
30 = LdomNdgb@m Jgmabbdgds s bosmndgb@m gmbwn, dgbadmagdgmoas 13603369mm3s69L o (3-
30b 394960b3gd0m 0469L go6boemmma semndgb@ ol gowaboal @bHMbsgmbaymesewm, Mo bgmb dg-
MBymdL bLogomggmmda 353d3m Rmgdgdabs s 396mbogMn 06@gMgbal s(33sb.

8 Rijavec V., Krajic S., The Maintenance of Children: Alimony Fund as the Saving Grace?, dGm3oms 36g-

dsyedo: Family Finances, (Verschraegen B. (ed.)), Jan Sramek Verlag, Vienna, 2009, 655.

Farrugia R., State Responsibility in Enforcing Maintenance Obligations Toward Children, dGm38sms 369-
dsyemdo: Family Finances, (Verschraegen B. (ed.)), «Jan Sramek Verlagy, Vienna, 2009, 84.

UNESCO 3gbsds3nbo, dbmgmamda 250 domombo 353330 5-@0b 17 Bmsdwmg, ob ymggmo 3g943-
by 353930 dndomdl. ob. <http://portal.unesco.org/education/en/ev.php-URL_ID=32966&URL_DO=DO _
TOPIC&URL_SECTION=201.htmlI>, [10.12.2008]. g36m3530 g3embedgmb 33mg3980b dgbadsdabec,
15% 3533839805 (3b6mgEMIL LoemsGdol Dmzemdy Jzgdmom. ab. <http://www.coe.int/t/commissioner/
Viewpoints/070709>. ENOC-ols (European Network of Commissioners for Children) dgbsdsdnbow, 19%
3bM3EMdg6 Lomomndal LogEmbol d3q3. ob. <http://www.ombudsnet.org/enoc/resources /infodetail.
asp?id=19126>[12.12.2008].
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1.39bsg5ma

36530 do 3653mbsbomgmds Momo 3Mmdmagdss, Mmdgma(y dMogemdbmog 3g(3609-
Ay doamdsl dmombmal. bnbsdpgdetg bodmmaddo ynmomagds gsdsbgamgdmmn ndbgds sbs-
doydn 01565dmMbsbomgms mobsdMmomgymmdol 3mdmgdadyg. 3obybabdggdmmds, gommbmeo-
M0 353 900m, 9306039 alb ymgmabs, 3mboGoyMas, Bmzs bndogd@o magol bm@ds@mm dmgamg-
mdab 9300908 35L9bobdg gdmuMa, g.0. 33 mgamgmdal sebEmmadal dnbogsbo dDomdoo. bod-
bybotme, 30M030bsmab@gdo 3sLxbobdagdmmdal, Mmam s bgbo, 039396 bgas@oncn sbdgdoom,
ame(3 9339 Rogbomo ©s65dommob dndsmo Lobgmdbogmb Momymaeno Mged30sb. 93a306sw@
a0890mmo 3sbnbobdggdmmdol Loggmdgmal bsgombo Mgdwyg aonm33g39mos. gb d1bgdfnga-
(399, 0500356, 9y 3obybobdggdemmdals 3mbaGonco sb3gd@0b ©sbndbymgds s dobo bogydzgmo
(36mdamn 56 oMb, Lonseb as0M 33935 bgas@omGn 3obmbabdggdemmmdal sbndbymgds ©s dabo
Loggdggma? o4 03390gds ©0dmgd@03nco sdMM3b5d0L babo, MMl 0sbsbdsw, bgas@oyna,
Bmame(z 3mboGomcob, o docmnl dgmeg dbsmg, sbdgd@ o, 3mboG oMol sagbsl @s dobasb
53mbgmal dmombmgl.

by oMoonm moGgfoGmsdn bggs@nnmo 3obyybobdggdmmdol bogyydgmeaw, Mm-
am@z bgbo, ©s65dommo o9y dabo dgdsagbmmdss doRbgymo. Ladomggmmb bobbmmolb Ladsm-
ool 3meggbob (dgdpamdda — LLLZ) g-7 Fnbmab 3oMggmo 63Baemal Mbsb3sw, Labbemablbsdsm-
nmgdMogo 3obmbabdg gdmmmdal bagndzgmos sbsdsyyma. Jommamans, bLL 3-0b 3g-7 dnbemo sbs-
doyab (369800 39M35bmm Imegemlb nmgamnbBobgdl (§3g0gdal dgdomagbemmdals, 838 dgwmgdals
FoMmnB0bssmdogamdobs s bmdngd@olb dMsemalb ghmasbmdom), Jogad Lobbemabbadsmommgd-
030 3obmbabdagdemmdab Logydgmob bs30mbmsb d0dsMmgdom, Bmam s Rsbl, Aybmm Gmown-
(300L 0BodFM7BL.

39635600L BgEgMsommo Mgbdndmozolb bbg-ob 29-9 3s@megMagda bomgzsedos, Gm3 43g-
090530 Modgbndg 3mbsbomol s(Lgdmdal dgdmbggsadn, ymggmo domgsba Logmmsema dfamal
dobgegom @snbyggds. odgoseb 3sdmdwnbomyg, agmdsbym LobbmobbsdsMommgdmog modgmod -
odn, Mmam@z Babo, smos@gdamos ©s6535mmdn 03bsdmbobamgms 9.6. mada@omMgdyma of-
3oL, HMImal Mebobow, J3ggdsdn dmbabamg 3ofn, Lbgobo dGMomal gsmgamobbabgdal
35609dg, Lagnmama dMamal Jobggom onbggds. sdgsb 3odmdmnbsmyg, mmaognmas, Gm3 bob-
bebbodsmomnmagdmogo 3obmbobdggdmmdals bogndgmow dGsma Mbws Rsnmgammb. 93 dgdmbgg-
3580 MMa0 30650 3905 E6535mdn Mebadmbabamagms MmobadMomgmmmdal 3GMdmgds. cd-
(35 030@0Mgdmo 54(39bmEMIS DmaggM 0dbONEgds, HmEaLa3 9390 896, MmA gl 3Mb3030
o6 50330bRmadL doMomswo §3gdal ,356DMb” aobbm@m(30g9mgdal 3mmbmzbobagsb, Mawasb
»,LobbeabbodsBmnmadmogo Bgboom abygown, dbmemme asbdMsb Rogboem dommmbabobssmdog-

*

onfoeamm dg3609Mgdsms MG Mo, mby-0b onMowamma o 3nmE 980l bEnma 3Gmygbmeo.
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mgds 543L. 396Mdme, dgbadmgdgmos, Bm3 L3gsn®o bydogddn, HmIgmoa(s, Mmazobo Ladbabey-
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2. 36mdmg3ab sbLI>

JoBom onMoonm modgMms@mado g3M(39madgmos 3mbadmgds, Mm3 obsdogem-
do 09653mbsbomgms @obgsmdal bagmdggmo scab gMcmnsba mdsmmmmds (g.0. J3g09dolb dg-

3003 96emmdabs ©s dobo BoMmmmbobssmdmgamdol gMmnsbmds), bmmm dMamal bggMmdo gMomo
03653mbsBomol dGsmon dgmEglh o6 gbomowgds.® (5.0. M3653mbobomgms mabodMomgmmmds o6
56bgdmaL). 93 ImbodMgdal mag0bgdnMmom sLodnmgdl Lodsmmmal mGmGn d. §uMmsgsc;. do-
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9L dogsmomoa s dabo s3@mMobgnmo 3mdgb@ oMo gmosw Lonb@gmgbms sMogmmoa mgsam-
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960056mds, memmbr g56Lbbgegzgdmma bomabbom. 396dme, 93 dgdmbggzedan bsd]gbgdgmb dg@on
dMamo doggdmanl, 3oy s3LbEMmgdgmb. asbsiznmMa abos, o Mo@ma nd393o gb gmgdgb@omyyma
RBoJG0 sbgom 3Mbmgdsac.

1

39bgerbo 0., 8moen g 3., Lobbrob Leds@mmolb Dmgswo Bobama, obsdammo s 3ol sggdgymgds,
oby, »d., 2010, 317 (3963s699masb mamadbs . sMmbybodznends, bemm, JoGormma gs8m(3g80b
L8g(360gMM MgEsd@mas a. @gscrndy).

2 Lescheck H.H., Lehrbuch des Strafechts, Allgemeiner Teil, Berlin, 1998, 598.

3 Roxin C., Strafrecht, Allgemeiner Teil, B. 2, Miinchen, 2003, 138.

obgfamgdoom ab. ddgmemndznemo-3gomnbo 4., Lobbemal LadsGmama, Dmaswa Boboma, sbsdayy-
mab g98mgmnbgdab (30m3gmmo gmm3gda, 8gMaonsbo, md., 2011, 206.

3odymgemady, ., LobbEabbsdsMmmadmngn NIoMonmds s M6sFMbBsbamgms @obgsbomdal
boggmdggema, »d., 1989.

B39 4., LobbEab badsGmamon, Bmaswn bsbamal Jodmboemgs, IT asdm(393s, ., 2010, 179.
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3. ©36535m3n 0363dmbsbamgmdab bs356mb3gdemm (36985
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3060l gobbMmsob gMommdmog dmbobamgmdsl gobbMobo sbsdommob Rowgboda. Mmam (s Rsbl, of
&9gM30bo ,a56bMb3s" MK gMss asdmygbgdmmo, M3, dgdmbgggoma o6 dgadmgds agmb. K@
96m0, gobbMsbgs dMamalb ghom-gMhomn gm@mdss 35d0b, Mmmgbsz 39M3sbgmo 3mmagagdolb o
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QRONbomgdgmo 00bsdmbaobomgmds dgydmgdgmons, Moasb, gonnmombomgdmmdal, Mmam(s
3ol gm@m3ab, s®bgdomn megz0obgdn@mgds abss, Mm3 Boboobgommgdol bmmdobswda bmdngd-
&0b ©odm 30gdmgds 335360 3gMbmbamuMas; 3gbodg (3, M9653mMbsBamgmds 56 (3 gonBMobo-
m9dge ©365domdns dgbadmgdgmo.

dgbodadoba, g56bMmobgal, Mmamz dMamalb gm@dol, dgdmbzgzedn ,msbsdbMobggmoal
(36905 Lagbgdoo mmaoznMos, bonmm, ,msbs3bMsbggma® 30, ,08bsdMomgmmmdab® Lobmbodoy,
030b dobgoozom, MM dMomo s dobo YmMIs gMHMo ©s 013039 SMSS.

4. 3@5mabs s bygsgayca 35Lybabdggdmmdab seMg30b Babssmdmga

3603d369mm3gobns 3o60babM3MML, ©6sdommdn Mabsdmbabomgms MabasdMamgmmmdals
MOMYMRS 36 Manmgdgmymazs damoabs s bgas@on®a 3sbmbabdggdmmdalb gMmdsbgmdo smg-
300 bmd 56 560b 30630MHmgdmema. BoMmma(z, bobbrmabbsdsmmmgdfog ma@gms@n@seda bdoMow
598 30(39096, Om™3 dGsmo 3gMbmbammma gobsgosbmdss. bgas@om®n 3abmbobdagdmmds, g.0. 3o-
Lybbdagdmmds 339 hogbormn 6o mMadMmngn 43gmgdobmgal, 333600 3gMbmbamy@ans. ao-
dmEob, Hm3 bgas@ oyt 3obybobdagdmmds s 6Msmo 0 b@Mos. semdsoc 5do@mdss, MmMA dMo-
0 33LGMoJG M 303036350 Yy gobozozbmdawss JoRbgymn 35306, HmEaLaz MgomnMon dMo-
mo bgas@omo 3sbyybobdggdemmdol bagmdzgmos. doMmsamos, gonammbomgdmmdomo dMama
3393300 3gMbmbamuMns, dogMad gb oM asdmmMasboglh dMamabs s bgas@ oMo 3sbyybobdggd-
Mol MmobogaMomdal, Moasb dMama ods(3 bgge@nna 3abmbabdagdmmdal bogyydggmos. dom

7 Roxin C., Strafrecht, Allgemeiner Teil, B. 2, Miinchen, 2003, 138.
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09) )53m0,

03M0g50, 356DMobgs, Hmam® (3 dMomol gm®mds, 33o(36o 3gMbmbaomuMa 30 oMo, 53 g
23658Mdmgmmmdal bogmdzgmos. @sbsdsmmadn ymggmo msbsdmbobormyg, Lbgs 0sbsdmbabamgl-
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0 3Gl babosmabes s batnbbob dabgmzom. 3535Lo©sdy, 30dmbes 3gmagzas bszomboa, sGbgdmdl
oY) 36 ©obsdoymdn Mabsdmbabomgms MabsdMamgnmmds, MHmam( mommggma domasbol
39Mbmbama@a 3sbybnbdggdmmdolb bogdzgma. 88 jombgabg Ladmemm 3sbabo 653G™3al do-
Moma bobamdo ngbgds 3mzgdgmo.

5. ©565359mdn 1363dmbsBamgms 356DMIbzab 9MN03bmdalb 3GMdmgds

36mdomo Gbo 3G0dabomab@o b. §ogob(3930 50056Md©d 6535 dn MdbsdmMbobomgms
356%DMob3g0l gMc05bmdsl, HmIgmba(s, dobo sdGMom, bogmdzmem Nog3L dgmebbdgds, Mmam(s
05653mbsBoemgmdals 306mds.8 (3bow0s, sBsFommdn M5658mbobomggdl BmEals Jgosbbdgdsl dg-
0dmgds 3gmbrgl sanmo, 35gMsd, Mmam(3 (36mdamos, 336553bEMmgdmmds dgadmgds dgwma gl
Babobbomn dgmabbdgdol gomgdg (s, Mm3e gfmo docn JgmEal @ebsdsmmgdmog J89wqdsl o3 4 30-
6oL 36gmol E8me36Mgdsdwy d93mYgEmmgds bmenady.
358M53 b. §0356(3930b 3Mb(39%3(30530 Bmog6Mn 3506(3 65FoI0 M3b5dMboboemgos bm-
moEsGmo 3obmbobdggdmmmdals 3G06 (30308, HM3gmba(s, Bobo sDMom, M8653mbsBarmgms dsmal
960056mds 53dbgdlL. s3&mMn bobasbdom smbndbagws, MM Mmdagddca dbMog JodgdmdMngn
3938060 3b53mbsbomagms 3mgdggdgdls s ©bsdanmgdmng dgmgal dmmal, bmmm, bmdagd-
B0 IbF0g MmobsdMamanmmds gobdMmabzolb gMm0sbmdal babom, sg3ndbgdl obsdeymdn mabo-
3dmbasbomgms bmmowstym 3sbyybobdggdemmdal, g.0. yggmsl 3sbybobdggdgmmdsl gMmabomgals
©9, 30Mndom, gMoob — yggmabasmgal.’
5b0dbnmomsb godmdmabamy, s3&mMab ©ab3360L dqbadsdnbsw, ,ymzgmo Mmabsdmbaboemg

165 0ymb dMomammo s MsbsdMomgmema”. '
dobgegae 530y, 6. §ogob(3930 938 Dmaswo bggmmdoc o6 dgdmagsmMamms. 39Mdme,
30bo sDM0m, 86535 gdMngn boddosbmdobs s dGMamal gHmasbmds, cmd(zs bmmowsGem 3o-

Lybabdggommoal s39dbgdl, dogMmed bBmoswaz o6 LML 0d nbpgoomy@ bbgzomdsl, Moy
®5653mbsBomgms dmMol ombgdmaL. domnsb Lonb@gMabms ol gofMgdmygds(s, M3 s3@mMa o
b gmmdL oMo 0bogbs Mmamm oMab@o, Medwgbowais BM™ gbog@ngmbo (bgmmgbgdoom-
3(3m@by). 39Mdm, 0633935, O3 M3bsdmMbsBamgmdsdn smbebadbsogns ,(36mzMgdobgnmo sbsds-
M gdF0g0 EMdds, Hmamds b3965dg (36M3Mgdal godmbabgs, Mo nmbmgl Lomsbam dgbememg-
3L, 035dbs @s Fogeo 3gMbmbamal 3md3ggdgdl, Moz 9gMmBebgmabasb dmsgatma s JgmEgbs-
0obbm3zsbo Gmmadol m30bgd0m 3obbzo3009ds.“ 50b0dbNMNEsE 4odmInbaty, s38mMn &39019dL
5033650, MM Mbs3mbsBomgms &n3gdol, domn sdsbsbnomgdgma 60dbgdals, 3obybaldggdem-
30l 306Mm9d0L © 5.3. Lygombgda ,mobs8mbsBomgmdol dgbobgd dmdmamgdal 13bndzbgmmzgsebgl
6560l dgoaqbl™."

8 Taeanyes H. C., Pycckoe yronoBHoe mpaBo, gactb O6rmas, T. 1. Tyma, 2001, 578.
*  ogsg, 573.
" 0dgg, 577.
" 0ggg, 583.
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39Mbmbamm@a 35bbabdg gdmmdol bsbsddmgmgdl dgomagbl. sdgwmsb go8mdmnbaty, @ebsdsmem-
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3mxzgbmEo 0. 69M9mg9mn 5056530 ©obsdsmadn msbsdmbabomagms gobdbmsobgals gM-
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MddL gonBmMbomgdgem ©6535mdn s JoMmmgdymom 33 30(390ws, HMA ,mdbs3dmbsbammgmds

“ 12

3Mamab bbgamabbgs mmdob pMmb pondzgdgmoas®.

6. ©363359mab 0530056 5(30mg3ab 353m LabbmablLsdsMamgdMnga
9YOHn0gMnmdab ngd ©3 doba Jgomemmmaon@ma 3603369mmds

3bsdogmob Rowgbals godm LobbmobbsdsGmmgdMago YHmogMomdol ngs, Hmams 6g-
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030 630 09305600 Laboo ,d0doMIMEba 56056 55F006Dy, MMBgmds(s Fonnbs ©653s-
@m0“."? 5Jgsb mmgozn®em 358m3nbomgmadl ©abigbs, MM, ggM gMma, 3sbmbobdggdmmds
bobbmob badsmsmdn dbmmme Bggs@nm@ns, g.0. ©6535mmal Rsgbolb godms dgbadmgdgema.
39mMM9(3, 0033939, O™ LobbEabLssMmmEgdMngo obybolbdggdmmdal baggmdggmo @ebsdsymas.
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08039 ©3b33bs g53m30bsMgmdL g 9M3sbymo GMomnn(300b, bLowss 3zgdmns, MHmAI
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35mbbabgdnmo J3900g0b dgds00a9bmmds s, 33539 O™, 56 5MLYdMIL Jdggdalb Jomonmbabo-
0m8gamdobs s bndngddob dGMomal gs8mdMmosbggmo aofmgdmgdsba. Mo 3o obsdogman, bgdm-
50b0dbyem g0 gdmgdoms godm, Rsgbomsm nmgmgds, 53 GMa0(300Lmsb obsdaymal mognwsb
5(30mgd0b 353m LobbmobbedsMommgdMagn YHMngMmmdobs s 3mbdadonma 3abybobdagdemmdal
96®056mdabs 0gs 3Mbgdoma dgnmagbgdgmos.

bobbmob LodsGommal BmMIol Immbmgbs Jodstormmos bobbrob badstrommoal bndogd@ by,
Mm3gmo(z 3omEgdmmos Imgdgogdoglb domommdmdngmom ©s dmbmmgdamos, doGmnmbdmdngmo
J489gd0L gomEgdnmagdsl Imgzoemb 3sbyboldggdmuMae, 93 gomEgdnmgdol SebAYYEgdal
dobogobo dbomdom. 03 ©gdnmgdolb LobBmEMgL ssbEYMgdL LLLZ-0b 3oMggmo dygbmals 3gbady
bobomo, Hm3mal mebsbdaw, LLL 3-0b 30bsbas ,obsdommgdfngo bgmymeal megzomsb s(30mgds
5 3oMmbgbMogol o(335%, 3935L5adg, LobbmabLsMMmgdfngn YOO gHNMS Yomndmgds
065 obadanmal Rowgbaly, 308850, 30Mndom, ©BTommms Md300056 530 dal godm. bobbeab
Lodomomol 3obmbol dogmsda dgbgmol 3mdgb@nwsb Lobbmoal Ladsmmmob Lydogd@L ggobegds
domanmbdm3ngFn §dggdal gomegdymads, HmIgmo(z bobgmabogmbomsb bydagd@alb mdagddn®,
bm@3oGonm 393d0Mb go8mbo@ogl, bmmm, dommmbmdngfo J3509d0L 3ommgdamgdabsoda by-

2 Bgmgomgemo 0., babbmob LsdsGmmalb 3mdmgdgdo, §. 2, d., 2007, 37.
13 VYronosHoe npaBo, O6imas yactb, M.,1997, 65.
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bmdogd@o mog0b dmgomgmdsol 3obyybobdggdmuMan g30w9ds, bgas@om®n 3obybobdagdmmds o6
Bom3mndmds. gb 13060b3b9ma dbmmme 35d0b bomdmadmds, Mm (3o bydngd@o msegol dmgaomgmdasl
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0. mbB9m3s8d9mo®. 896306 ,3emMbosr0DIL” JmemnbBob mgdbogmbo asb8s6mEogL, Hmam (s ,do-
B0l 3mo@nobs s 3@ nol, Mm3gmo(s 3G (39m@gds Ndmy Fmbobmgmdaby 96 &g-
Go@mm0dg,? bmmm bGobgymmmol Gommmbmggnol mgdbogmbo 3o, §gM80b 3mmmmbosrnddab 4399
a9mobbdmdl ,g360m3gmgdolb obebmgdsb s 3mmn@oznfo 3mbGmmeoal ©sbgbgdsl bmgmoml
©5656R96 6oB0mdn, Jom Imeals, 589603530, 53LEMomsdn, 58360 30bs s 5Baab bsbomgddn“.C0

dgodmgds 0mggol, Hmd agbmoebs @ 3Mmmmbosmaddl dmEal dgbadmagdgmoas LogHom
6036960L 3mdngds, Moash 3mmmbade@mmn, Gm3gma(z dgodmgds bomdmaoaqgbos @sd3ymmdgml
09 30@abobmadymb, @adyMmdar G gfnGmEMnsdg 3(3bmzMgda bambal dodsMo s@ofgdws msegal
300 3sb, Moz, doMomose domamdol gbom dnnmbgmes. 530l dogsmomaw dgndmagds Imy-
3960 0469L s@gommdMngn Imbobmgmdal asbsanmgds s3b@&Momnsda, sbom bgmobrnsbes o
badbGgo 83gFngadn. oy Ibgzgmmdsdn 0dbgds Bomgdyma M. myd;3060b 39bmznal 3mMb39%-
(309, ®M3ols 0obobdow, 39bm(30000L Bobgdd0 ngmabbldgds ,ohsgMmmoa xg9e980b bs;0mbo-

@0 bEmagéamob gobowgmmgds, 8hsggmamal bszomboenamo bgma§nmol doewsdsbydo-
00 083em98968 (308, dser@B06985 0d ohsgmmen dmbobemgmds By, HmIgmmss BgMmodmmns by

53

Fododzocmo 8., (393.), q3bm Lo yzoms mgdbogmba, 308md(393mmds ,a06smmgds®, »d., 1989,215.

3 Jbicyan C., Ctpannoctu Hamiero tena - 2. «PUTTOJ knaccuxy», 2009, 354,

»  ogdgg, 355.

% @, mmgdnbo botdatimbmdsdo gmmabbdmds nbrogamgdol gabogne gobswan®gdsl gemgbamo,
F9moa0m®o s Mabmdmago gangal 6gzmmdal go8m. ab. <http://www.hawaii.edu/powerkills/ GENO-
CIDE.ENCY.HTM>, [01.05.2012].

ST Osterhammel J., Colonialism, Munich, 1997, 15.

* 0dgo-

¥ Collins H., Collins English Dictionary, 2011, [01.06.2012].

8 Kohn M., “Colonialism”, Stanford Encyclopedia of Philosophy, Stanford University, 2006, [01.06.2012].
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@mh960b 9oem935 Jng3000 56, dmgoow, dse@sdebyds, Hmdgemars 3639988 dbmenma 0d § -
F0Gm05 8, boworz dmbobengmdol godgz930b dgdogmd dmbos dhogzmagcrol dogm bozmomsmo bs-
(30mbsemEmo mbobengmdoo jmenmbo dorz00”, ¢! 85806 53 30M0s agbmzn@ob Labyabgdals 3033060l
36BgdMds JMEmMbosmnbIabs (36935Lmsb. 83 3gdmnbggzedn, g9bm (300l bsdagymal 3mbggbz0n&
356LadM3Mgdabo @S 3MEMbasmabAL, HImazMgba, &gfoGm@nal odymmdol badsbo gobobbgs-
390L s, 0530L 3bG0g, Imambmzl ogndMgdsl ggbmznal L3gznommE dobsbdn dabo gomgs-
m0bbnbgdab dgbobgd. gomms 3nbs, bsgombal 88 JodsMmmmgdom gsbznmamgds dgndmgds MEG™
dm@b bogowglb s boomom godmhbogl, sbgzg, 896m (306 033gMnsmabdobs ©s 3ga393mbonls
(36969%0b dgbsdadabmds(s.

4.1.3. 3mmo@ozoeon

&gfM30b0 3mmo@ o300 (politicide) Jgoa gds dg&dbmmoal Ioditik (politik), s dgbadsdabow, 3m-
mo@ogmab (political) 353m 3magdemo bo@yzolb 5dbadgbgma polit - ,3meod“-0bs s mamnbyn
cide — 335, b0BY3900bog56. 550560l YBgdsms mgdlbogzmbo EgMdnb ,,3mmadoz0b® gobbabem-
36530, Mmame(s ,d5bmdMog 333magmmdsl, Mmdgma(y 3ndsMmmmmos sfs MmMIgemndg gmbogymo 56
bbgs Labab gBHOMBaL, sMe8gm 3mmoGosnmo xanaab BobssmBroga“.t? Mmam®(s (36mdamos, o6
5@bgdmdL (3939 bsToggmn s M3 3Mb3g6(300 3men@o(3000b babgmBmmgdom. 3mma@ o3
53356155, MmMEgbs (s 8megmmds, 56 abobo 30bsz od30 edmMN 30009890 domaBmgds, 53&™ENDds-
(3000 8dm 396 0bgo 653N gdDy, HmamMn3s bombob go@o(39ds, 658909, 333mgmmds s bbgs
8dndg @sbsdommgdo, MmBmagda(z bgmymegb 03 ss80sbms M@mgdgdl, Mm3gmms(z odgo b Mm-
39mms 303560 dgodmads 030dMmb, Hmd dgadmgds 3jmbrgm gsbbbzeggdmmo sbM0 ob HmIgmos
93Mbm3n 3mMn s by 3emabolb dpamdstgmds nmgmgds, Mmamm s sbsmgds, sb MmIgmas
3bm3Mgdab bLGomo g6 339990 FadgDom doohRbgzs 59b63nbrsw o6 gobsgosb badngmao s Mm-
©gbsg sbgomn 006G 0R0 o300 36 gd398gdeMmgds 38 30(39890.% Bm(393mm bk gmmdadn 0339my-
35 530560 amR0 Mgmogo@o sb3gd@nm, MmImal Bobssmdwgg dgbodmms gsbbmm(sogmogl
09365 5 domomds. . 350 @S G. 3Mmo 3Mmmo@ 0ol gsbbadmgMmeggb, Mmammy Mggndabs
5 30858Mbgdmmo xamgol Babssmdmga 0gMasmdomma 3mbaznal b 3memodnmHo m3mbozoen-
60b godm 5@ednsbms Kxanxol 833mgmmdslb ©s 36 0do@m3, Hm3 abobo 0D0sMgdgb gmbmbol
06 bLodmgomMgdal 60dbgdL.¢ Bom, sbg3g, 39bbadMzMgLb Mmbo bbb dmmo@oznwon: bosdbggmm,
€93Mqbommo, Mgzmea30m@o s Mg3Mabomm/39a93mbyma 3mmo@n(3000.%°

396m3000L 30bobos gHmgbmmoa, gobagn&a, bozombomuMa s Mgmogono Kxanggdob
a0boam@gds. md(39, Abmmme g9bmz000 o6 3M0b domomdal ol gmEM3ds, Gm3gma(y 833mmg-
mdab nngomabbobgdl. 4399698, 333mgmmdobogal dgyydmnsc 30bs6do s3mammb bbgs @ndab

RINBIO0(3, OMamBng ool 3mmoGointo ®anxygdo, bmEosmuma 3mobgda. sbgomn gangab
333m9mmdgdlb 3. 3sma0 @s §. MMBEgEHGo Ybmwgdgb 3mma@ o300l dobmdmng 833@3@0’)636[).""

¢ Lemkin R., Axis Rule in Occupied Europe: Laws of Occupation - Analysis of Government - Proposals for

Redress, 1994, 79.

boygomgemadg 3., (399mg.), 50580560L qg3mmgdsms mgdbogmba, ,sbo®, 1999, 128; <www.nplg.gov.

ge/ gwdict/index.php?a=term&d=6&t=5860>, [03.06.2012].

8 Marchak P, Reigns of Terror, McGill-Queen’s University Press, 2003, 30.

8 ab. <http://science.jrank.org/pages/9496/Genocide-Origins-Evolution-Concept.html>, [01.06.2012].

#  3mygebommn  asbbabmgMgdgdo ab.: <http://clg.portalxm.com/library/keytext. cfm?keytext—id=193>,
[03.06.2012].

% ab. <http://clg.portalxm.com/library/keytext.cfm?keytext—id=193>, [03.06.2012].
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. Hodgemol 3563509000, 3mmo@ (30000 M0l Jnogzmmdol dngM dmemodozol 56 3mmodnsnMo
80B67530b 353m 6530b30gM0 306l 56 bombal 833 gemmds.”

09930 domhs g0l 5bE0 0dbgds gomzomabbabgdamo, Gm3mol msbsbdow, smbgdbmdl agbm(zo-
ol 3memo@ngnmo dbbggH3mon,*® 35306 gq9bm(znal aobbadmagMmgdedo momm xanxgdlb dmeal
dgbadmagdgmos 3mmo@ognco xangob osMbgdmdss, doo 939G gL, Mm3d 3mmoGognMo xamBob
0@bgdmds gomgamobbobgdymos d3mmo@ ool ©gx50boznadas.t? 88 360630300 s Fobo ©o-
0900050 3505643980l dg3mbggzedn, aodsmommgdamos bbgs ganxgdol gomgamabbobgdss ag-
bm(300000L o3Mmo %anBgdal Redmbsmgzamda. Bonbgosgem 0dabs, Mm3 9068s (1990), j939mds
(1981), Somezds, gopmds (1988) o gdgcends (1989) g9bmz0@abs @s 3mmo@noeol geHmogho gog-
dotab (3669898 dg 890 Jgdmbggze esanbgl,”® 3mmo@oznmo ganyel agbm ool d98sw0aq6-
mmd5dn oMmymBomsm a505643980b dgdmbzggzedars 30, 396m(3000Ls ©S 3mmo@ o300l (36939-
d0bs s 3Mb39953(30900b b3g9Egdob 0BG ML bsgombdg 396 0dmbogdl gogmgbab.

4.1.4. gobm (300

&qM3060 ,gmbmzna® (ethnocide) dgwagds dgedbymals ethnos Mabobs s momabyma cide —

33ms, bo@yzgdabogsb. mogLsdntggmo, gmbmomo asdmoygbgdmms 0d s305bg00L JMmE -
ol gobsanmgdal 503603369 &qMBnbaw, MmBemgdas 98 3NmE Mol Bo@oMgdmagdo ny3696."!
9obm3000L 3mb39B (309, 396m(30000L 3Mb(39%53(300L0b gRMmSE, YINsmmME bo30LE@gdalb JogH 3g-
Mg 3bmgmom mddo gdMegmadol ©g360L 5bsbadbsgo dg436s M. yd;068s 1944 bgml 533-
30.72 080l gomgomabbabgdom, Bm8 @. 983060 gobmz00b d00Rbgzms 496m(3000L 508603369
39mMg G9gM80bow” Jqbadmgdgmoas goMommo 0dobs, Gm3 M. myd 060 gobmzoobs s ggbm(s0-
0l 5MRg30b0b babsdg nwas, oy Mm3gmo &gMdnbo 3o59M00698s doMmdommbmdabs s 3obwos-
030l 3mb39%3(3098L, GMIgmog 396 LogMmsdm@abm msebsdgamdmmdsl ICUCL 3mbggmgbzo-
0y dgbmoagads 1933 bgmb. LoyyGomgdms, Gmd M. m9d 3069 356dm0d3L Ybms, safMgm3y,
» 3G MONmo 396m(3000, Hmam@ 3 396m 00l 3m83mbBgb@0."* Bsmmamos, 1994 Brob gogmmb
»OZOMdM030 dmbabermgmdol dgbobgd® mgzmemazaal 3GMmgd@dn gomzgamobbobgdmmos &qm-
306930 ,90bm(3000“ © ,3NEGNONO g9bmz00“ BogMsd 3MmMgd§dn o6 3ol dm(393mon Bo-
00 g5bbodM3Mg8930.”° g M50, Ladmemme, Bomgdamo ndbs 2007 Bemal 13 bLgd@gddgmb

7 ab. <http://www.hawaii.edu/powerkills/DBG.CHAP2.HTM>, [03.06.2012].

% Marchak P, Reigns of Terror, McGill-Queen’s University Press, 2003, 31.

8 boyzemgerady . (399ma.), 50530560l qgmgdscms mygdbogmba, abo, 1999, 128. ab. <http://www.
nplg.gov.ge/ gwdict/index.php?a=term&d=6&t=5860>, [03.06.2012].

" Marchak P, Reigns of Terror, McGill-Queen’s University Press, 2003, 31.

" odsg, 32.

2 Lukunka B., Etnocide, Online Encyclopedia of Mass Violance, 2007, 2, <http://www.massviolence.org>
[03.06.2012].

" odgo-

7 ab. <http://webcache.googleusercontent.com/search?q=cache:qXphdDquR8J:jughaculturalgenocide.blog-
spot.com/+Cultural +genocide+Raphael+Lemkin&cd=9&hl=en&ct=clnk&gl=ge>, [01.05.2012].

75 Draft United Nations Declaration on the Rights of Indigenous Peoples Drafted by the Sub-Commission on
Prevention of Discrimination and Protection of Minorities Recalling resolutions 1985/22 of 29 August 1985,
1991/30 of 29 August 1991, 1992/33 of 27 August 1992, 1993/46 of 26 August 1993, presented to the Com-
mission on Human Rights and the Economic and Social Council at 36th meeting 26 August 1994 and adopted
without a vote, <http://en.wikipedia.org/wiki/Cultural-genocide#cite-note-3>, [03.06.2012].
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359mmb 3 9bgMomyMo sboddmgol 62-g 3mgbsdyym bgbosdy, boy-0mE 330, H™MIgmo(s »gmbm(300-
Lo* s L3NG aqbm300L* JogogzHom nygbgdl dbmmme agbmznal &gcH3abl, bmem
20350 IMbeob Mgsd300 ¢33magmo MRS 8. bomGdsbol sbHoom, ,gmadgbgdn, Gm3mgda(s
Bmg0gMmgdobmzal ,3nmEnenm ag96mobs” s ,gmbm ol Lobmbdgdsw od(393L, ggndbg-
35 03 3039850, ®M3gmo(s ,g0bmsob® gbgds — Mm@ NGl gobsanmgdsl, Mmdgmbsz LogMom
3M0x8396M0 543L 03 boebob gabog M 3obsanMgdsbmsb, Gmdmgdas o3 JPmEMab oG oM gdmgdo
56056"."" (36mdomn 3Msbgo gobmmmaon M. gmens maz0b Bogbdo ,ogm@o 3dz00mds, dgbogamon ag-
bm(3000080", 396350G03L, HMI ,,gobmz00L (36908 50b0dbagl (3030em0Do(300L IML3MIL, g30-
30em0bs(300b, 356(3030m0Bs(300L 5JBL. 00 v393mmo0s (36585 a9bmz0ol Fmegmbg“.7E M. gmenos
0939 @obdgbl, Hm3 gobmz00, sbg3g, 303805bms B3N gobsaNM9dsLa3 gmabbdmadl, Hma
3NOENMS 50580560 5@bgdmMdal Bqbos.”? 8. bowddsobo 50badbogl, Hm3 bmang@on sg@&mcal 5b-
Bom, JNOBNOYm 39bmzoebs s gmbmzoelb dmmal gobbbgeggds gi3dbgds 0d gomanwol, HmA3
» 3N NONo 396m(30000% §obo3n® 333mgmmdsbmabss 30d3mma, 35dnb MmEgbsg gobmzowo
333mgmmdsls o6 9393d06gds. ngo smbadbagl, Mm3 &qMdnbo ,gmbmzna® 3mblgbogdymo o
0M0b, 56 (3 3m6396(30080, 56 (3 3o9MHML HMIgmndg 5©80560L MRMgdsms 7 moMa(30590.5
33b3mgomabB0bgdgmns DM 085Lmsb ©s393306M9d0m, MHMI gmbm (300 a9bm(300056 Sb-
mmb dgmdo (369808, o330 o6 dgodmgds asboomgdam 0dbglb dmbadMgds, MmImab dabgwga-
»5(3 gobmiowo dbmmme 3mEGNcolb gobsanmgdsl anmabbdmdlb s oMs ssdnsbms 833mg-
mdab. Jobomgdas 8. (e 36 7oL 8mbabdEgds, MmBgma(z gobm 300l 3mb3gB(30edn gymabbdmdl
306m30ReL BoDogg®, dommmaeg® @ JYmGIIm 9egdgbdgdL. & mydzobob jmb3gBE0d
0030l 0@gbGnmns M. gmemol 3mb3gx(300bs, GM3malb Mmsbsblow, gobmsnmn gsdmaygbgds
90b6m (39680 ddab 3mb39%3(300L s0bebgMa, howgbomn ghmo gamgal dogm dgmegdyg Dgdmddg-
09600, MmIgmbs(z dggasm dm3yggds bbgoms 3nm@umal gobsanmgds. 0gn, sgMgomgyg doggoon-
098b gobbsgnm@gdom ghmo ganayel 8og® dgmegdg 3amE ol 3mmmbosmobdab dgogagddy.?!
3L 3360L babom dgodmads 0cgzol, MM a9bmznal IbmEmE mobo Lodsbabm (36930l
0096@0950(306935% s domo 3mb(393@ Moo sb3gJ@ 930l sbsmada, (3bsymaxl, H™B 8 9bm(s00-
bo s yz9ms Dgdmm 3myzobae (3693530, Jobgoozem sSBMMS Lbgsabbzomdabs, s6bgdmdl 39360
bogFom s 30MEsd06 3o3dncdn dgman mabazobG Mo oy 3Mb393@ oMo 3o@gammngda, Mm-
39mmd (3mEbs 530 gdgmos 396m300b sl LEm@sw 3937(36980bm3ab (ab. obaton 7). Mgs-

76 United Nations Declaration on the Rights of Indigenous Peoples, articles: 7-8, <www.un.org/esa/socdev/un-
pfii/documents/DRIPS—en.pdf>, [03.06.2012].

77 Sautman B., Cultural Genocide and Tibet. Texas International Law Journal, 2003, 38:177, ob. Lukunka B.,
Etnocide, Online Encyclopedia of Mass Violance, 2007, 2, <http://www.massviolence.org> [03.06.2012].

®  ab. <http://kakurii.blogspot.com/2011/12/blog-post.html>, [02.05.2012].

7 Jaulin R., La Paix Blanche: I’Introduction a ’Ethnocide, Paris: Seuil.1972, 14, ob. Lukunka B., Etnocide,
Online Encyclopedia of Mass Violance, 2007, 2, <http://www.massviolence.org>, [02.05.2012].

8% Sautman B., Cultural Genocide and Tibet. Texas International Law Journal, 2003, 189-190, ab. Lukunka B.,
Etnocide, Online Encyclopedia of Mass Violance, 2007, 2, <http://www.massviolence.org> [03.06.2012].

81 Jaulin R., De I’Ethnocide: Recueil de Textes, Paris: Union Générale d’Editions, 1972, 408, 376-377, in

Lukunka B., Etnocide, Online Encyclopedia of Mass Violance, 2007, 3, <http://www.massviolence.org>,

[01.06.2012].

030l gomgomabbabgdom, Gm3 g9bmznmal bbgs 39360 Lodababm (36985 sMLYdmMAL, Bog., 0d3gMa-

semnddn, 3gag8mbos, ©g3mz000, 396 M (3000, d3GdIMMLMAS, 35bsmado s bbg., s Mowasb

65d6m3dn Bom3meg gbomn mmba (36935 89@)-6s3mgdem dmazogb dso 60dbgdba(s, 380Gm3 sMhRggs-

60 08 mab (56980%g 0gbs BghgFgdamoa.
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Mo 396m(30000L 3MB(3gB (30 9G0b 505305b(nb)ms ganxgdol gl M0l ngs 6gdolbdngcn
gm&Oom. @qLEMY(305 Md30bmege 60dbogl vsdnsbms gamEBal s s@sdnsbol () ngn ¢393-

oMb 93 xayL) d3zmammdsbss. 30badbymo (3693980 smbgHommdoom, 396m 300l dbgagbos
9, 3116906610300, gHnMIomdsdo 56 J3bnsb obsdommal sbaem 93008 9bemmdalb — g9bm(3000b. do-

@sbsmon 7
396m30oab bydsbabm (3695980
Bystim/ 396m@oeab
Ne BCAICAED) 336babdm3Mgds sgémeo d960d36> 603s6n
1 s3BrbsEmaan 39G0F030mds, doMmdommbmds | mgdbogmbo; 30/oMs
. (nyd 3060
1. bbgs 3mm@cab bammbos 1. mgdbogmbo; | &gMo@mEnal 30/56
3505@mbgds; 2. J9G0bo; ©03yMmds,
2 | 3membosmabdo |2 a3yMmdoe B gfoBmenady | 2. @. em9d 060 | 3b@Ema.
3mmo@ogob go@omygds.
1. 3mmo@ongnco ganaab 1. mgdbogmbo; | 3g6mz000b 30/s60
dsbmdMngo d33emgmmds 3. Jsmxo; 3mmo@ 0360
m3mboon@mdal godm; &- 39 §o dbbggM3mo
3| 3mmogogomo 2. domogmmdab Jog® 2. 0. modgero | (Bomhs o).
30030l 36 3mmo@ngamo
30Db980L 308m 6730L30gMa
3060l o6 bagmbols 8 3gmagmmds.
1. gnm@ ol gobsanmagds; | 1. mgdbogmba
2. 3@l gobsgn@gds. | 2. 8. boy§dsbo | 2. M. (mg8 3060
565 B0b0 M0 gobsamMgds; qobm(z00
3. 3030m0Ds(300b Imb3mds, 3. . geemo 396m 300000
009(3030m0DS(300. 53900 3gmMg 8 gMdnbo; 30
396m (30000 8mpgm by ©o 3065mnd3b
553056m g3ndo e 1bmos
a56s0amMgdsbacy » 3D GDEN0
4 g0bmzoeon 3mobbdmdl; 3nmEncs a9bm(30000”,
5©58056ms 5MLgdMab Bgbos; a3
4. 3m0oDM93b gq9bmzoab 4. 8. e ambz0 | 39bm(30000
30b03PM, domeEma oy o 3m33mbgb@o.
JIGIOIe 9egdghdad;
5. gfomo gangab dog® 5. m. (983060
39megdg Dgdmddgmgdom,
bbgoms 3mmEmmab
306sgMado.

Mbgoago© 530bs, 0bobo (3om-(30m3g 39bm(30000L 3Mb3gb30ME aobLabmgMgdedn dg@-bs3mgdo
20bobgds s &9MBnb 39bm 300l §3989M306950L LESE L3 3o dgodmads dogbagml, HmBeals do-

BaDY(3 oboma, a9bm 300000 (36900 s8m(39b00.
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5. 396m30ab sem@gMbsGonma pggabaingdo
5.1. 396m0ab sem@Mgbs§onma pgxnbazngdalb BsH3MIMds

5MbgdmdL a9bm(30000L ESBSTommab gobbadM3Mgdal MGo doMamawn 8nodgba — 3ModG034-
0 5 MMM, 309G 03qmo dbomg anmobbdmdl, Hmd 3mbggb30s 3 9bm(3000L 3obbsdrmgMmagl
3653599 0dabomgal, ™3 gobbmE(309m@alb ol Bobssmdoga bLobbmabbsdsGmmgdfMogo ©g3-
bo o bgmo dgmbymb 36939630990 @MBabdngdgdol go@emgdsl. mgm@agma sb3gd@o 3o 0dom
3mobgds, Hm3 bmosmyMo ofManlb dg(3b0gMHgdL ogbdsmmb Lbgowsbbgs Lobolb dsbmdMngn
333 9mmdgd0lb 3mzmgbgdal 308 9a3mE0 DB (30030 F0Dgbgdabs s dggagdob dobgwgnm Moms dom
3gdemmb goMmgdncmn sbammnbdal Ro@omgds.58 o9y @ggabozns o6 admggs mgmGonmom Lobomagd-
e 3mb39g(300L, 85306 333mg356MgdL sm@g@mbs@oyma 3mb3g3@MemyGn 3mbLbE® 309000
LoMagdemmds Mbogdscm.

0@0b@9dds, MmMImgddsy dgndndazglb 1948 Bemob ,a96m(3000L Mmog0sb d(30magdabs o
obygob dgbobgd® 3mb396(30030 a9bm(30000L Bba(309, MgomnFon Hm3MLoMgdnmo nyzbgb
96 3mb 3@, 1339 3m3bEsM Labamgm dgdmbzgzedy, Mmdgmoaz Mbws gsdmzbowgdamoym
0565359, Esbxsw Jagegdo s dmdbosmnym g9bmzawal LobbmmoblbsdsmmmgdMogo ©g3bs.
39-20 Lo 3mbob 70-006 Bemgddo 30, snbym ggbm ool Igbbogmes, Gmam (3 mgdabs. bmosmm-
300l afManlb 3g(360960gd3s gobssbawgl, M3 3mbggb(3008 396 dgdemm dobo yggmsdg s@bgdoon
30bbob go6badMzMs — a9bm (300l 3619396(309.

begomemagdo, ogMob@goobsegsb aobbbzeggdom, agbmzolb o6 asbobomsggb, Mmamm(s
3M63Mg@ M 398mbgg3el, sGedg Mmamt(s dndmnbsmg 3Mm(3gbl. 85306, Mmogbsg 3g8mbzgas
Mbs godm(3boalb @obsdaymaw, 3ol Bobssmdmga ¢bws Bofmndsmmmb Lobbmabbadsmmmgdfo-
30 09360 5 sobogmb 83653539930, 3GIM(39L0 NYbos 0gbglb dgLBsgmama, 0bggg, Mmame (s do-
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0L 3o s sGSLEYYm badydom @y, 39Mdm 83&Mbmans, b 3NN ds s 3oLybalidg gdmmds, Bom-
30b Lobom3mb Logdnobmdsdn Imbobomgmdol domgds, Bmaswo dofmmzbymo gmgdol sMbo s
bbgo. 98539 MHML, bbgosobbgs @MML asdmbzs 3gM3sbnal Lodmgsmsdm 3mmgdLbob (dgdwpamdda
- abg3) gm396Gomn mobssg@mmmdom, msbsdgmmsg @gmod@neo LadsGmama. 2003 Brob 28
®9dgMgomb 930560 gog0s 39bLnsdy.

0)9(35, dobgoge 5dobs, @mgbomgmdom 3Oma. 93dsbn gobog@dmdl boymazng® bady(s-
BogFm 33omdal, Ma(3 080ms3 abEYM®gds, Mm3 2013 Bgmb god3mbss Mobmagbo bsdHm3n gem-
0d&e Ladsmmamda. 53obmdb, 3Mme. 938560b, Bmame(s (3030mabBob, asdm@mbgmm Bgmoambs
3 33@™MM0GgBL 30LENMYEL oba(s, MMI FMdz35mn 33@MM0 DmadEo 30MmmMzbymo MYRmgdgdal
byzgHman, dofMoma@aw, ol 65dEHM3gdL 0dmB3gol, Mmame (3 yzgmody Lobom ws 3g(360gMmo
LomM3om go3mMRgYm 330939380, 3 MgdambadMaboo Lagmmabbdms Bobsdwgdsmyg badgbogHm
bodmmBn Dmaswn 30Mmzbymo gmgdal (Lol dgbabgd, HmBmal JoDobas o3 ,RsGRMYBmgdal™
MO0 YO0 Has6Lbbzoz94ma — 3mbLbE 0@ nonMbedstmmgdMago s badmgsmadmbadstomqgd-
030 — ob399Egd0b aobbodmgms. o3 306ws, 3obbsnmMmgdmmo Jommds grmbms mgom bo-
3936096 6536M3ab 53&MAL — ImF G 938560, HMIgmds(3 3odmbo@s hgdmab 1obgsmmm msbad-
dOmImmdals 3Domds.

2. Lygombab s@bo > 360d3bgmmds. MmamM (3 s0bodbs, 33mg3ze 9dm3bgds bmgswa
30Mmgbmmo amgdol o330l Lbgsabbgs sb3gd@L. s Jooymoa (3030mabGngobmgal,
dgodmgds 000435, ,bms” dmgswn 3oMmzgbmmo Y@mgdal gobbomgs. s3sbmab, ol Mmam (3

* a9®30bgm gbsbg godm393nmo bGs@nal sg@&mmn, §Mogmab ¢bogzgmbadg@ob dMmegbma.

' BodmmBn ggM3sbnmoesb mamadbs s Babsmdds an@om LbadsMmmolb pmd@m&mds, mdamabol
Lobbogmm @bagg@bodg@ ol sbmamgdmmads 3HmMPgbmM3s s bey-ab ayFowoymo gognmEg-
&0l 3mbggmmds mygd@m@ds dabgaem dagnsd dg3wmgan asdm393ab Jobgwgaor: Ehmann H., Der Beg-
riff des Allgemeinen Personlichkeitsrechts als Grundrecht und als absolute-subjektives Recht, in: Festschrift
fiir Apostolos Georgiades, Athen; Miinchen, 2005, 113 s 3dg8am3n g39Mmgdo.
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®9MM0gmo, 0bg 3M5JG0 Mmoo sGZoMmMZo(3 0d3b, Moz (36099MYds bogommggmmb bobsdstmem
361598 030L Igbbogmoab dgogasw. smbndbymo 33m 3000 33@MM0 330535bdMAL Dmgswo 3ocm3zbe-
0 gBmgdol Igbobgd mMmTom 3o0DMgdygm bgogsl, 50a9bL dmaswn 3oMmzgbymoa Mymgdal (369-
3oL, 5(330L 09930 gdmMBIL s LabddsFmmEm 3@ nzolb Hmmb o3 3Gm(3gLbdn. 3sbmsb, ngd3g
356bodgMagL, HM3 gb 3Mmdmgds, g 339mboma, dmEomy® Bgbgdlb gbgds s gmmabbdmdl
oo L3P gdMng BMMIsd0 MM ogLbgdol. Dg8mambadbyma sbdgd@gdo baynMomgdms, 30bs-
00056 LogoMmmggmmb bodmgsmogm bodsMmamo, doMomowsw, badgmms (3030mob@ozol bogmds-
m9dL 953d6dm@s s M3 3gdob0 3NHe@, mocdmb o3 §9bwgb(309d0L gPma o MRgdmws. gb,
35bbs3mmmgdaom, 9bgds 30Mowo 865mbgdMngn MBmgdgdab o330L.2sMmamas, gfhmon dgbgozom
LogoGmggmmb 3obmbdgdmmds, mamgmb oMo st Jmbgdmng nxmgdosms bodmsgmal mgmmosl
0b05M7d©s, m9)d(30 Lobsdgznmgdn gomamMgds LbgsggzaMass: o) bajommggmmb 3mbLbEndyoom
30035m0bb0bgdmmos bs jmomsma 3ommgbgdals gobznmamgdol megobyamgds, Gmdgmaz dmaswo
3oMmzbymo gmgdal 393503 969m0 Bobamons. 535Lmsb, badstmggmmlb 30bmbIpgdmmds n(3o3L
306bs 3nmmgdm 30Mmmzbym MRmgdgdl (dogomoms, 358030l 96 oMown (3bm3zMgdal s(330L
MRmgdgdn), GmImgdai dmaswn doMmmzgbymo Mamgdal J3gbygmmgdes.? s8wgbsw, badstmgg-
mmb 396mb3gdmmdsdn 3oMmzbamoa amgdgdo bomdmmagbamos bsznmamo 3omHmzgbgdal aob-
30056Mg80b Bmaso moz0bynmgdol (bog. 3mbLE. dg-16 dgbemon) go8mgmgbol gm@m3gdac.

3) 335bmab, LoymMomgdms bLoggmgms (330 ©gmod@nta bodstmmon. (36mdomos,
M3 Jmbgdmngn bosbn sbsdronMogds Fbmmme 03 doMmgbymo Loggmggdolb dgmobzabosl,
AmImgdo  Logomggmmb  Ladmgomadm  3mwadbolb (dgdamddn — LL3) dg-18 Jabemdos
Rodmogmomo.* omd(3s, sbgsg, Logmmobbdms LLz-0b 992-9 Igbmo, HMImoms oEagbnmy,
™3 Egmod@neos basbo, Gm3gmog Ibmmme JofMmmmbsbobssmdmgam ©s dMamanmn 4dgwg-
domad godmbggmo. dgbadadabo, bosbob 3nygbgdabmgals 3oMb Ladmdsmadm 3sbnbalbdggdmmds
©05930b6M79ds, 01y Bosbn, 4890gd0l oMommbabssmdmgamds, 83 Jdggdobs s Basbb dmmab dobg-
BmdE030 39330600 s dMdmo 3N3NmaGoyMma© sMbdmal. 53 doMmdasms gMommdmomds Jdbab
0Moonm 398s0a96mmdsl ,a96gMemao gmad@ob” bobom.? 88 bm®m3al Dmaswn babosonl
a53m dgbodmgdgmos ,bbgs" boggmggdol @s(339, MMImgdas 3obmMbIn sMds 3noMmadnm sbobyma,
(3 93939060705 dmasn 30Mmzbamo gmgdol sMLL. 38gbsw, 992-9 Iqbemo admggs L 3-ob
3g9-18 Igbmom 3oMEsdnMm goymzamabbabgdgm Loggmgms ©o(330L badmaomgdsal. dgbsdsdabag,
bogommnggmmdo dmaswn 30Mmgbymo xmgdol o330 dgbadmagdgmos pgmod@ o badsMomalb
bm&3980Ls (LL3-0b 992-5 s dgdamaa 3bemgdn) s LL3-0b 3g-18 Bybemals aodmygbgdom, Moy
953996905 Lo 3mmafo 30Mmzgbgdals gobgnmamgdol dmasw Mmoz0byRmadsb (bog. 3mbLEE ML
39-16 Igbmo). sbg3g, 30OHMZbME NRM7ddcob 8353300900 5939680 3g®gds 30Mm3bgdady,

2

3060@0 568 mbgdfngn 068 g gLbgdal LadmsmsJmbsedsmmmgdmngn o(330L bEMmymeal dgbabgd
@b gdmdL ) oMo 8MoJmMmbgdMngn gBmgdgdal LodMagmabs s &) bmaswn 3oMmgbyma yegmy-
30l dgbobgd 3mbsga30gd0. ob. Cyxosepxuii B., O pa3sBUTUM IPaXXIaHCKONPABOBOI OXPaHbI INUHBIX HEU-
MYIIECTBEHHBIX NIPaB U UHTEPECOB TpaxkaaH, «[IpaBoBenenuer», Ne3, 1972, 27-31.

Jaéemodzoemo 3., dofomaa @mgdgdo, md., 2003, 104; ab. Wasserburg K., Der Schutz der Personlich-
keit im Recht der Medien, Heidelberg, 1988, 59-60.

60b0d 01., 30Gro@0 Mo dmbgdogo Bmgdgda, Lodotmggmmb badmJomsadm 3mmgdbob 3m396@eta,
6.1, »d.,2002,70, 71

dnbggmns 4., @gmod@uco 3omEgdamadgdo bsdmjsmsdm bsdsGmamdn, mbey-ab omGomogemo
B3390 980b 80 bemobomsgabswdn dadmgbom bsamdomgm 36 9dmmda: ,Labgmdbogmbes s Ladsm-
ool 3@ omya 3Mmdmgdgda”, md., 2003, 184.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

3oz 3030350 30moMEYds 8 530@m3 33mBMaga bggmms. sdwgbswm, Dgdmo gobbomeye
©98omgddy oyMmEbmdom dmaswn 30Mm3zbmmo Ngmgdal smosfgds dadsmoymoas 306m36gdab
4m3z9mdb@ngo s(330L396 o HBONb3gmymyL, sbgszg, 3oMewn (3bmzEMgdal 0d godmazemnbydgdl,
Gm3gmos (3306 o0 gdmmda(z 3gndmgds oagl 3m3szemdo.t 580@m8 LadoMmggmmb 3o-
bmb3gdemmdadn Robl bmaswa 3ommzgbmma Mamgdal babyobgdo.

3. 33m330b gommbmgoy@-bmiammmaono s bydsMomgdMaga sb3gd@gda. 6sdEm3n
239899m0s 13 300b0L Fommbmgon®, bmommmann® ©s bodstomgdmng bagymdzmaddy, Mo
Md3ME sdoxgMgdgmbs s Lonb@gMmgbmb brob 33mggsb. o) of 3339mMsmss asbbabmaMumn
Bmgon 30Mm3zbnmo Y@mgdol mbGmmmmann®o dmbgds. dobo b3g0g8030L Jgbobbogmaw s38mAL
96356905 Logombol dgommmemann®o bagndzmgdob R3gbgds o dobo Mgomu@ Lodyscmdo
350dm@0bs. 93gbs, Bommbmgonmo s bmommmaan®o bosmbgmgdol bogmdzgmbdg d300-
b3gmo dgodmads bszombob Moegmm mamm mmds byggmmgddo, MGm3magdaz Dmaswo 3oMmabymo
QRmgdolb Lbgosabbgzs sb3gd@lb gbgds. o133, 33mgzoL 93 dbomal BomdmAgbom Gmeos bm-
(30MEMann@o S ogMoonmo bdbynbgdo smMmgnmo; doModom, 33390MdEds A 560N, oY
Amam® 043935 39M 339990 dmGsma@o Bgbgdo badsMomgdMogsm s Ms dmzmmmdocmss nbobo
3(39e0. 33009650, babgasbdnmos Bmaswn 3oMmzgbymoa Ygmgdal ob Labynbgda, HMImgdo(z sGbals
LzgEm3Bos s ab sb3gd@Egdn, HmM3mgda(z 30l KgFMsMLym dbaMgl aodm3390b. LEmM g 53 by ombals
bomdmbgbomos dgbadmgdgmo, ©o@anbogl, o M gmMdom dgodmgds bmaswa 3aMmzgbymo

B gds LadommmgdMngam godmgmobogl.

3) 339, 50bndbyymoal a5 33930L 393ga, Sd@ Mo Mos bmaswmn doMmgbmma Mgmagdab
3MbLEGNEYMbadsmmnmgdfngo ©s Lodmdomsgmbadsmmmgdfngn Logndzmagdol gsdogsbs,
306500056 MM0gMNnasbbbgeggdmmos doma Mgammomgdol bygdmgdo o dgomegdo. gb
3603369mm 35600, 306500056 3MBLEG NG (300 5003 96L 3gEdm LadsGmmal gobzomamgdabmgal soyz0-
m9dgm BoMamgdlb s doMomsemn NRmgdgdal gMo-gMmn sMgbs@o ymzgmmgal babgmadbogme.
5(3 3996900 3gMdm Bmgdsl, dobo sEMgba@os 3gMdm 3oMa. dgbadadaba, 3mbLE NG (300 8ob-
383039090 dofoms©o NRmgdgdo 3gmdm badsMmamdn sMad30MEadnt dmddgogdl (bog. badmd.
3mgdbob 39-2 8qbemoals 1-gmo Boban).” Bobsdwgdsmg LB OEG0s30 bosmmawss BoMmB8mmaqboemo
dofoma©o NBmgdgdobs s badmgemsdm badstmmab bggmmgddao bmaswo 3ommazbamo xegmgdol
05(339, Mabo(s JoMorm og@oone mo@gfod@madn 56 gmdmds bomsbsom ymawemgds.

l. 538 ™Mab, 3mALE 93356ab, gbogsma boGyzs bGs@nsdy
1. 3060m36980b 5(330L S(30mgdmmds

(dBmgsn) 3ommzbamo nxmgdol (36980L oaqbs Gogymoas. s@badbymb o43b Lbgswabbgs
boggmdggmo. (dmaswds) 30Mmzbymds MRmgdsd Nbos 03356 9s305b0b ,d0653560 badystim®
5 30 aofMgasbn LaMagdgmao (LbsgmmmMgds, Igmmdgmmds, Jmbgds) o6 dabn gomgasbo gm@mds
(gbmgmgds, Lbgnmo, xo6dGNgmmds). LobgmomdMm, o3 @mgdsd bos ©sn(335L dnbsogsbo,
,Lamogme® 3ommgbgds, HmIgmog dIMagombobes s Lbgsabbgs mogmabbdabs ©s Rstggzol

6

Bogns 8., 3oGowa (36mzMgd0b o330 LadoMmggmmb Ladmdomosdm bodsGommalb Babgogom, md.,
2012, 129, 187-188.

7 Meiss Reinhard W. von, Die personliche Geheimsphédre und deren Schutz im prozessualen Verfahren,
Diesenhofen, Verlag Riiegger, 1975, 147-148; ob. ds6§ 05 ., badmdsmagdm bads@mmal dmaswo bo-
Bomo, »d., 2011, 82-84.
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abom dgadmgds dgamobmb. LagMome, ssdnsbo dgodmagds dgazbzogl, Gmam@ i 0b@ndnmo
LML BoMm3mBamagbgmo s Bmame(3 bmzondob Bg360.5 5003056L, BmamE(3 0b&0dynE oMb,
dgodmagds bosbo d0og gl 3obo Mmgom8ymesmn dnbsgsbo bggmmb bgmymegno (Jobsgsbo 358 0gz0,
396dm s 06@0dnmo bygHmgdn). 5s3056L, HmamE (3 bmosmym osMbgdsol, dgodmagds bosbo
3000039L bbgs 305305690msb dobo YHmogHommdol bgmymano (gomgasba 3s@ngn, bmosmucn
bgzgem). sdo@md gehmo oMol 0b@odymo bygemb ©s33ed dgadmgds gsdmabzomb Lemzodab
69360L 30Mmzbgdals bgmymas: ,306, Gm3gmo bombolb Bomdmdsagbgmo bod 396 o Lowss
dgb0 ©odo@gdal sanma? Lass bmdsmmon, Gm3gmo 396 s 35353 3gamdmgdl 3 goMmgdom?”
3969m39 ©s ogGn 3oobzgdl ¢b3s396 Jommgal KxgMxgMmdom 4(36md 30Mgdl s (360960
molbggzbo symgbgdl mogoabazogom 3abybob as3gdsl, Gmdgmo LobomBdnsb dgz0mbzol
©53L3gmb dgadmgds a0 339mmbomao bymymeygb. o dgbadmadgmoas, GmB 5s30563s msg0bo
damdamgmdoo dgmabmb Lo gmmamogg bgmdgnbgdmmds, 3ol dgmdmos mo30L 3mboGon&
30630006 9d0L, 30Mmzbym asbzomamgdsl bgmo dgmdommb. s goMamgdda dgandmos dgb
dgbo ,39" 30dm3oygbgdabm?“ 13adlL dgzombgel gmGmaw 8960. 3oMmgbgds dgodmgds bgmmymb
bbgo dmgomodggdds; oMmggss dgadmgds sbgzg 3obmbogHo Lagdgmgdoo o6 Joo gotgdy
353m0bg0mb  Labgmdbogmd o bymabagmadol mMasbmgdds, GmIgmms 3sbybabdagdgmo
306980 odmmdgb, 0dmJdgmb godMmama bogstm ab@gmgbol dobgmzom 96 MdMomme dmEm-
Go© g53m0ygbmb msegnsbmo domonggmgds. dmmmb, gb ecmgg39d0 dgadmgds asd3mgmnbrglb 0d
0b6@gMgbms gobbmm(309mgdedn, Hm3mgda(3d(3m0s, Mmeg0b dbEMng, badsmmmgdMogaw, 3gMdme,
3MbLE0GNEYMLbadsmmnmgdMngs, dogsmomsm, bobbermabbasdsMamgdfngn @g360lb b 3mma(znals
3096 Lagmmbol Mmog0sb s(30mgdol (306908 Momgdal) o) sdMabs s 3Mgbob Mmaz0bygmgdals
D bOMb39mmympal JoDbgdoom. 93gbow, Bamdmadmds bsgomba, mBmogmmbaedamabdomm 068 gmg-
LydL dmEab MMIgeb gboggds LadsMmmadmngn MzombbMNbom YY3oMms@gbmds (mafMgdnmgdsms
09656 Jos). sbgzg o9 eMm3q3d dggbodedgds 3obmbog 0b@gMabgdL, bgmymegsd dgadmgds
1339 93 0b@gMgbgddo sbobgol gm@mdnm (domoygmgdals, 3dsmal ob (36096gdal badysmagdom
ob LadommmgdMngn Logyydzmagdol goMgdg ©d393980L 56 AbMgz0l MEYMEL gbom) 3obmblo-
Bobosmdmgam bobosma dgadabmb.

2. (36980L 3gbsbgd LoMoryyemgqgda

306m36980L oM gdnmgds Mmommgnmo 5530560bmz0L doMmmbgbngom dnbnggdmmo ©s
(390 DMao@o YBmgdss. badsmommgdMogo o330L LoMommy, 9Mmo IbMng, 0bss, H™3 @s(330L
00bo bggmm goboggdem s sbsdsmmab dgdsmaqgbmmdgdal obgogno boommasw dmasgab; sbgsg
og 3Mmdmadss, 8gmmg AbMng, 080 badsMmmgdmngn gsbbadma®s, Macs dgadmgds bbgsms Lobo-
bosmdgamm 3amdn Mimgdgdobs @s bobmgasmmgdals Lbgs mafmgdnmgdqdol gomgamabbabgdoom
3560bomgdmeglb ©o(330L oMb 0boogoYsm NG YBmgdsm (30MHmzgbnmo NRmgds). (dmaswn)
30mm3zbamo magmgdob (36980L gogqdol o3 LoMormmggddns bagmdgmgdo ndabs, Hm3 ggM3dsbyemo

8

0b&0dnH0 s bemosmumo bggfmb 6936980l (36905Lmsb s 3ogdatgdaom ab. Max Scheler, Der For-
malismus in der Ethik und die materielle Wertethik - neuer Versuch der Grundlegung eines ethischen Per-
sonalismus, 4. Aufl., 1954, 506 s dgdmam3do g39Mmgdo (563 s dgdmamdo g39M@n); 3nMmgbma
NRmgdob gob30m565d0bmgal 53 (5698980b 3603369mmdal dgbobgd ob. Ehmann, Informationsschutz
und Informationsverkehr im Zivilrecht, in: AcP 188 (1988), 229 s d53mamdn g396Mw©gdo, 233.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

Lodstmamo (3bgsgbom Lbgs ggEm3gmo FoMommbgbmognbs’) 33mog oggMbgdl 3ofmmzgbgdal
Bmad, gmod@mo badsMommon ©s(330L 3MBaGYM-badsMmmgdfmngem gobbabmgmal. sbgsy,
bmaomn 30Mm3zbymo Nxmgdal (365960L bLoMommg obss, GM3 30Mmzgbgds o BBL dmGsmoms
o Rgggmadom ogm Mmoo, 3mboGoym-badsMommgdMngom 3o o6 ogm dmbgbMoggdamo
5 babgombomgdmmoa. Laddg obos, MM ggcMH3sbosdo Jobmbdwgdgmon o6 s3mEom@s 3obmb-
36m99@&930L Bomgdal bogmdgmadowsb'® @s 800Rbg3wms, HmMB Lodmbedsmmmm Ladsmommob asbgo-
®0M 790 LodsMmmmgdMogom bes sMgamomgdamoym. agmdsobymo gmod@ o bsdstmmal
LobEgdsda 3Gad@ngob dggdmm gb 83m(306980 Fbmmm 08 3 boo gowsgbygzn@s, MmA 3ol , Dmaswo
30Mm3bymo gmgds” gmosmgdabs abs-ob 823-5 8qbemals 1-gmo Bobomoab ,Lbgs® sdbmmuyEn®
QBRmgds © dobo JabosMbo sMbgdomaw gobgboms ,mofmgdamgdoms ©s 0bGgMgbms sbmb-
©3bmb30b (3mbxmngd@nb) bdg ooy 3g8mbggzgddn”. ,Logmmbomoab“ Bombgmsgew,' agMm3sbonls
BgEges300b Mdommgbds LobedsGmnmma babgmddmgabgmm assbyzg@omgdoo boggomgmes o
0b@gMgboms  samgdgmo  sbmb-sbmbgobol 30Mmgbgdol  396mBLSBNBSMBgam  bgmymes
300Rbos bbgs dmgomadqgms ,mag0bygemo dmJdgmgdgdol* dgdbmnogs. 33sbmab, a39Mdsbaal
R9qMo300L Lo gmMbLbGndmEom LobsBsMmmmma™ smomgdmop Bomgoms asbgbodmaMs, MmA
9L 06@gMgbgdo s MoMmydymgdgdo 50bmb-snbmbgds ymggmo dgdmbzggzal LodsGmmonsbsw
dggobgdalb dabggom. o339, doMmmabogmmgds bmMmsGogm Jobomody oyMobmdam 396
Bomndommgds s 8do@m3 3960 NbONMb3gmoygmes badsMommgdfngo gbogmmbmgds (Bgbmogn),
sbggg, bodommmgdMogo Lozbawg.

? dggniEemonl 1907 Bemab 10 ©g398860b gbz-ob 28-g Igbema J3bob go8mbs3mabl, Gmdgmda go-
g gFgdamos: ,80b, 3063 306 339mmBomam mag0b 3oBmgbam MHmngMmmdgddos bgmymaoamo,
dgdmos bgmdgdmal o 339m0b 3gbabgd bLathgmo scd@mab.” 3oMmgbmma mamgdgdal 669 53 demob-
39&960 be@8om dgadmgds Imbedsmmmol dgbgommgdobsdgdt gogstmmgmgl (ob. Egger, Kom.
zum ZGB, 1930, Art. 28 Rdz. 9). 3mbsdsomglb 399demm d3g039600b bodmd. 3mogdbob 1-gmo 3qbmob
39-2 bobomob dobgogom gosgbyszods, 39Mdm: 0 356mbL o Jgmdmos 0bbE G 0s 0 3o6b-
sbmb, 35306 8mbadoFmmnmad Mbws goabyza@mb Azgnmgdocma badsGomal Jobgogam ©s nd, baws(s
sbgomo Bgbo o6 56LgdmaL, 030l dabgoz0m, Moy 856, Mmam® 3 396mbImgdgmds asbbebdmgms. 535L-
06, gb 3qqbsdadgds godmmam ImdmgMgdabs s Dababymdg3Emmgdm smddsl (ab. ZGB-Mayer-
Maly 1996, Art. 1 Rdz. 22 ff.). 1985 Bemols 1-gmo 0gemabol 3o6mboom sbomds 28-g dqbmds o3 goggdscms
3505353980L bLgggHmb Bmymmds aoM33gmmbomaw ©os3Mb3MgGs. 30bndbymmsb w@s3o3306g-
dom ob. ZGB-Meili, Anm. zu Artt. 28 a-1; aseve, Bucher, Natiirliche Personen und Personlichkeitsschutz, 2.
Aufl., Basel 1995. bbgs dg3mbggzedn 30Gmazbamo qamgdgdal ozzolb dmgmy sb3gd@gdab dgbabgd
0bgmalbidn, 3350(306M00bs s 53LEM0530, sbggg, 58960 30b JggFmgdmem 38o8gdd0 ab. Erman/Ehm-
ann BGB-Handkommentar, 10. Aufl., Anh. §12, Rdz. 135 ff. m.w.N.

9 ab. 1957 Bemalb 29 6mgddob ggmgfs300b 8megmmdal 3obmb3mmgd@o doGmgbayma ¢gmgdgdabe

5 358030b badmdomaodmbadsmmmgdMngn ©a330L dgbabgd sbamo bybogon, HmBgmas 39c3sboanl

Bggcsmumn Mab3ndmozob bodmogmmdm 30806983 Yotym, BgogMom@ds boddmd Mosgme

3568060 s dgdzoma godmzgdal baboo (I1I/1237) dabrogbmeads Bomdmawanbs, dogmed 36g-

Lob g98m(3985%y oyMEbmdoom (“Maulkorbgesetz”) dbogbmagol ol BabMogol dobgogom o6

OAd @ 3O MoMymgams, sbg3g, 3MRgz000 Lo 3obMB3 dmm MEasbmML Laddnsbmdal 3gnmodn

o6 ©53g06M; 53 Boboowgdal 3MnGozoby Labnbssmdmgam 3Mmgd@ab dabgogom ob. Nipperdey,

NIW 1967, 1985 ff.; zum Schicksal des Entwurfs vgl. Erman/Ehmann (Fuin. 2), 10. Aufl., Rdz. 4 m.w.N.

83 bo@yggdda sbabamos gbz-ob (I, 727) dm@ogsozns, mogamgds dobglb LobodsMmmm 3Mad@o-

39, Bgdomemmmoem Rsmgommb abg-ob 826-g 8mbmoab baggmdzgmdyg ,Dmaswo mezobagmgdol

domom® 3mddqmgds, o339, ob 0 306mbm, Bbgmdal LoBabssmdwgam bobnsmal gedm, oy Lbzqdl

bbb 994gbgdL, bos gobobarmgdmeal 396mbLaBabssmImgamem (gmad@n).
'z BVerfGE 66, 116, 138 - Wallraff; ob. lll @530l 89-3 6560eals ,,0% 396780.
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3. bedmbsdsEaemm nyMab3Mmyegbznab Logmmbyg

Lobodommmm  3Mod@ogedn  bogdamobo  bm@mdsommo  dodsGoyymgdal  sGaMbgdmdsd
0@ gMo@mmado Bs8mbBos bLadmbadsmmmm 0mFab3MnEgbz00l 3GHMBm3s,” MmMImolb  mo-
989 gd0m0 MM096@)d(300™ babaBsGommm 36od@ 030l Bmmamabgdobs s 3mmn@nbgdabigb nym
dndomornmo. babsdomomm gosbyzg@omgdal domgdol BmM3sGonm Lagdzmgdbs s mofg-
3 gd0om mM0g6@d(300L dmENb 3mbxmad@ob emmb bogdg gbgds bsgombl, o Mo o393L hg9bcsb
MR gdsL (568 Bbmmme Dmaswm 30Mmzbmm mamgdsb) mamgdsw.'® maMgdymgdocmn mM0gb@ o300
o6 g5b0bodmgMmgds Ladsmmmolb bmMdom, 3MIgb@omgdoms s Lobgmddmgabgmmagdom, sMedgw
dmbodsmomal doma@agoom (ngnmobb3gds 8obn 306m3693s);'® 580@m3 ©ogz0Lb&ms dm3abybals
3oMmzbnmo gymgdal bgmymagobomgal oms dbmmme 10 000 g36mb babom bosbal s6sbmeyMgds,
Mg ob obggg 3M339BgbE Mo dmbadsMmomal ImEomu@ Ggofmmb ©oyd39dmgdatmgl. gL
3600gs  d30mgdgmos, Goms  dmMoenm@o  Babgdobs o aMgdymadomo  BoMmdmeagbal
boggmdggmbg godmed oMozl doMmzbamo Mgmgdol bgmymas o 98 MoMgdamgdgdal (o9
bgLgdob) bedsMmmgdmng BmMIsdo Immegbgdolb dgommegdo.

4. Lyds@nmgdMmng gm@Isdn dmg(3999emo ImAsmab bmMIsGommow
bgmddmgabgmmds

5) bbgs 3nMmmd 306im3b980b 35§ 030b(3935

396356006 bmaswo 3obabG ol dobgogom, 3oMHmgbnmo NRmgdgdol yzgms ommggzs
bbgoms 30Mm3b6g00l  oMsbs3domnbo 358 030b(39855. 93 gowsebyzg@nmgdgdal 1398 gbmdada

Bom3mea gbomos byyomn dmMaman Bgbol bgmymezs. 5308m3 abnbo 486056 Laggydgmgdl 03 byymo
d98mb3930L @obLoRaNBIdMI©, BM3malb 3M0@gmandgdo admggs dgbodmgdmmdal, gogmosb-
gL ©365domol dgdaangbemmdol dgbadadobo @dsGmmmdgdo s Lobodsmmm 36Mogd 0393
33090 beMds@nmmoa dsbamom 0bgmddmzabgmmb.

B Pawlowski, Methodenlehre, Methodenlehre fiir Juristen, 3. Aufl., Rdz. 37 @s d93mamda 3396 w09d0; 786 ©o
dg3am3do a396M©gd0; 854 o dgdmamdn a396Mwo; ders., Einfiihrung in die juristische Methodenlehre, 2.
Aufl., Rdz. 184 o 398amBn 3396 wmgda.

' 3988560 (Das Personlichkeitsrecht, 2. Aufl., 378) g3046m3b, Gm8 dmbadsmomal 3ocmgbgds, Hmdgmoas
Bmgo 30Mmgbgm qamgdsl gobabomogl, dgadmgds oMs Fbmeme bm@mdal sMgbs@o aymb,
39bmbobdogMo gdnmgdgdo mmangnGe godmaygbml, sMsdge 3oMmgbgds, GmAgmarz ogabgdl
m0fgdamgdsl, Bygg@lb momgdamagdom 3mbxmol@lb s sby sbmMz0gmgdl dmMomn® mofmgd-
agdoms BgbFogl (3bmgcgdsdo; dbmang@o dgdmbggzedn 3sb dgmdmas mamgdamgdama bybago
»bo 3o bobabosb MebdndwgzMymam dg4dbsb*; Jgew. sbgzg &gdbGn, 3gMdme dg-2 6sBomals
1-ma gggbsBomals , 3496480.

> Pawlowski, Methodenlehre (50603365 6), Rdz. 821; ab. s0b0dgbs 23.

' Pawlowski, Methodenlehre (5603365 6), Rdz. 786 s dg30a. a39M@gdo, 801 a; ders. (5¢6ad3zbs 6),
Einfiihrung..., §§ 6 und 7, insbes. Rdz. 117, 184; ders., Allgemeiner Teil, 6. Aufl. Rdz. 302 a.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

3) byyon ImAsmaMa Bgbo sbg gmg@b:

(1) 358030 9¢30 bbzgdol 35803b!

(2) 067 gooyomdm bbgoms 3ommzbgds bnbsdwgoemgboeb dgabedsedm (ndizs oms 35§ngz0b
bgendymez0) B g0¢39898000!"

(3) o dooym@om j9m90b; oF goobgom gobomgdol gadmadobosb; om godmaygbm
60@866030 3{7(]6(77%7(7)60, 6m3m66 ,,50@0@35@@0 (9360“ @O @3@3(”750{?[],@0‘90’ (7/7(776(7766
gobomgdob godmocno gadmn§obs! dmgowawm: o gmgsomogserm bbgob! s wosmmzom bbgooms
boondemmlb o;50b 695!

(4) o agmEom 0ds Dy, Moz dgb boowandmmem gogobmgl, sb Moz mgsomno boby! dmgosmasc:
@o0(3030 oMo boondemmygdobn, mmdemgdorz dgb bbzod gogobom ©s Gmdmgdbsoiy dnb
Jobmblbobobssmdwgam g door gogzobn!

(8) 567 godmoygbm bbgoms 3ommzb935 9 306mbm 38y z0memo dobbgdnborgal!

bowns, 3093 5MbLYdMAL dMagamon dmmMamm@on Bqbo, sbg Jogomoms, 56 ©sgd39dgdomm
Lbgoms 6gdal ool o6 domomamgdal aboom o6 30sdo@mdolb bogmdggmdy; 3og6ed dsmmgal
LodomommagdMogo gm@mdolb dn393s, 969y LadoMmmmgdfngsm smnaMgds abg-ob 823-9 dnbmob
1-mo bsBomoom Mgammomgdol gomamagdl L3908, 566N ©s393d0Mgdom abamgo 39-3
6oboemob 39-5 d396560emals ,,0% 3496480.

3) bmosmyca ImMAsma

Lobsdstmmm 3Msg@ogolb dog® bm@MdsGoymo dobomom bgmddmgsbgmmdobogol gMo-
3969l 9B06s5mBgagds 3MdbadsMmmmgdfngn s N30MoBGgbo MaMgdymadobs @s dmMamm@o
BomImoagbgdol  gomgamabbobgds, obgzg ImEomobgdmm-3mmo@ndgdymo  Labsdsommm
361598 030L 003006 S(30mgds. 98 ©dsdmmdol goobobyzg@ew badsmomal gommbmgnsda
04969896 Lmzosma@o BmEomob (36930b." 585Lmsb, LobodsGomm 36Mod@nzol o6 Jgmdemos
0bgm3dmazobgmmb b3gnomafo xangal, gmobol o6 B0l 9960960 dmmsmnm, dsgsmomaw
om0 3o 93mgbool bgdbysmaEa dmMomom, Mol dobgozomss ,LdbysmyGa (sbmzMgdals
0BG > dggan do3d3bs" o yzgms Lbgol ,6y360L”;'? sbggg °@bodbymoa bgmymaal s@s o
boz0mboma@m-bmznoma@o  bobosomal ,bombal  gobboem  (36mdagMgdsb®,® osMedgo  bombdo

21 30093 9BO™ (3:9R0°,
oo ob bambols ‘gagégbmboaoo.” o) LggnmeMmadgdam ©s mogabygsm Ladommgdfog

30056 gdmm dmas boMdmmagbgdl. (365009, ,m0Mgdnmgdomn nMsbos

7 3o@0gb oM bgmymegab bbggdalb dgbsbgd, dsgomoma, bamdsma, Bm3 ab bmgnsmmgdm 3&s@ns, oad-
(35 099 gb 865 Mg, ol 56 JbmEmE 30dFMsDEYbs, 583w, sbggg, Mmegol 3BmEgbanm 3o6a-
968830 Jggxgmbogds, 39Gdma, dob bosbo Bnswagds.

'8 Heinrich Henkel, Einfiihrung in die Rechtsphilosophie, 1964, S. 133 s dg8gm3o a396Mwogda, 148, 150,
152 @ dg8am3n g396wgdo; dazu krit. Pawlowski, Methodenlehre (35603365 6), Rdz. 188, 854, 890 s
d93am3o g39Mmgdo (zur AnschluBrationalitit); ders., Einfiihrung ... (3960336 6) Rdz. 17, 25a, 26, 35 oo
dgdamBo a396wada, 222, 287;

' ab. BGHSt 6, 46 05 3980am3n 3396730, 53; 580b badomMabdntm 3G0@03s. Bockelmann, JR 1954, 361
5 35858 mbgdeman dgbgomgds.

2 5mbodbymmab s 3o33ntgdam ab. Riithers, Unbegrenzte Auslegung, 5. Aufl. 1997.

21 Carl Schmitt, Tyrannei der Werte, in: Schelz (Hrsg.), Die Tyrannei der Werte, 1979; dazu Pawlowski (Fufn.
6), Methodenlehre, Rdz. 851.

2 Vgl. Pawlowski, Einfiihrung. .. (Bocomgds 6), Rdz. 237 s dg3gm3o g39M@gdo.
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Lobgmdbogmb o6 dgndmos, magolb dmdomsdggdlb sadymmb, Gm3 sensmb gMmasbo sdbamgd-
mmds o 3gmbogo 3basgbo bomImeagbgdn MoMgdymadgdal dgbobgd, 35d0b ol 3oGndoo,
13(30609LmoLMSL YPDogHnmdsdn GmmagMabBymo Nbs aymb. md3s, GMEgMabGMdsLY(3
1B 3dmboglb msgobo Lodrgmgda, JogMad bsgmgdow 0d N3(30M9bmdgd0l d0dsMm, MmAmgda s
0300006 d9bybocgdmgda 56056. 53 dofoma b 3ombgddg 3gmsebbdgds dmmGamab@ e ©gdm 3-
Mo@05do mog0bazamo LbobodsMmmm 3God@nzob Babsdnmmdss.?® gl dgmebbdgds dymomgoma
2dbEMog300L Laggdzgmbg GommbmgogMaw Nbos gobabomgdmwal. 83 Bobsdnmmdgdol gsdm
dmEomb dgmdmons obabgmadamo bayma Bgbo asogmb ,Lmgosma® dmGsomor”, Mmm3gmoa s
B39bL  LobodsGmmmm 3Mad@ngado Dmasm s@naMgdsl dmummdl; Ly JzoMmg NRmydgdob
30056gdal godm dgodmgds dmmbmgbal ©aygbgds. obabacs, 3063 935L 5M39396, (s6smman-
Do JM0LEG 060 046505 o9y IMbnmdsbn) 5badbymb 3909396, Bmam(z Bgbo, GoGmma, ob
03900 343, LooENImm o6 aobdoyMEgds s 88 YdYMgdgdl sMneMmgdab dmaswsw, o) nbabo
0300mb 5639396 850;”° 93gbo®, dmEMomuEm Bz0Mmb o 9d398gdoMgds LobadsBmmm,
mdgmag bambob bobgmoom badsMmamb o3 bogydgmgddg sbmE(309mmgdl. dm3934ymo gogqdoom,
3390396000 BgEgMS(300L LabsdsGmmmm? v339 oo bobos gobabomagl megobagsm doagmasl,
Gm3gmba(z 9908wy, 0906306 ©H™L,7 8mbsdsmmmggdal s(330 byMs; LabgmEmd, mdggmabo
MHM0Es6 3MLgdnmo God@n, Rzgnmgdgdo s dmGamaa Bgbgdo dg33momo babmasomgdfngo
MO00gM0mdgdal as3m (3om3gme d93mbzgzado adgbl LadsMmomgdfng gmEm3sb bogmdgmosbn
3bmMb-sbmbal g boom: ,gb gon3n&o Bgbo 0dzgzs LodsMommgdog bm@Mdaw® (Ces préceptes éthiques
sont devenues des norms juridiques). 3mmaenals badsGmmow 4o054d(3930L 3 oo 339039600l g3gogHe-
300L LobodsGmnmmd 1918 byl sngoms go3md0, HMIgmbsaz Dosbol sbsD@anNEgds ©as30LMY,
306500056 39009mby bosbgMs ,30Mo00 (3bmgMgds bws nymb 3Mbxowgbzosmu@a® (la vie privée
doit étre murée).

39M35600b 3oMms89683s ababgmgdmmo byymn dmEomymo 396mbo 3mddge badsMmamadn
50943560 gmEIsma@a  306mbgdal Mobado: 3s@ngn onge ggmMdsbool Labbeol LadsGormals
3m©gdbob (dg8amddn — ablz) 185-g s d93amdn dnbmgdom doMawo bygmm — abbg-ob 201-9
5 dgdamdn dgbmagdoom, Mm3gmms 0sbobdomay @odggdgmos Dgdafa (3mbamon) Lodygol
&9d603960 Lodnemgdgdoo (dnzMmmambo, Gamgnmba) Imbdgbs. s38sLmsb, s03@Mdems ©sBgMaemo
Lo@ygolb (308mBgMal  Looydmmads) asobdonmads, 3oMowo bLRgOMEL  godmbaobmmgdgdols
30635bm30L gows(393s (3LLg-0b 201-9 8mbemn) s 3036 (39emgds (bgemm36930b LgggHmadn bssgz@mEmm
QRm9d950L dgbobgd 3obmbalb — KUG 22-9 3¢b.); 3mdemgmgdds, 94039d3s, s3m3o@9d3ds o bbggdds
30bmdomn 30Ma©o banndmmgdgdam3obmbme 30639L o6 mbrs 4oab(396 (aLL3-0b203-739bmo);

23

Braun, Einfiihrung in die Rechtswissenschaft, 2. Aufl., 107 s 393am30 g396Mw0gd0 3939cm0b 3mb95-

(300, Rechtsphilosophie, §§ 260 o 3g8amadn 3396 mgda.

od, 3ob@0b sdFM0m, Loboabal dgbobgd Bmgzamgmds 3o o6 0gMmabbdgds, sMsdgm Msbazbmzmgdal

(BmEomob) bmgnsma&io bgbo, HmIgmoa(z bademnmgdMngsm sGos ©dagbomn; s0badbymmsb ©s-

393906 gd00 ob. Braun, Rechtswissenschaft (Bomomgds 16), 99.

» Bobo@amgdgdn, 98 aoggdom, ,mdmb Bgbgdos®. i. S. von Tobias 4, 16; Matthdus 7, 12; sbggg Lo gds-
&obos gogmgfogb o680k 3o&gam®ogma 083gMo@nga: ,dmagdgio abg, Hm3 dgba 6gdolb dojbods
(8mg3g0gdalb Bgbn) Loymggmoom 3obmbsm 0gigb yzgms ambagfa o@bgdobmgolb.” (ImEsemals
39&o530b0gob bogndggmDg ob. Werke in zehn Bénden, hrsg. von Wilhelm Weischedel, wissenschaftliche
Buchgesellschaft, Bd. 6, S. 72 (BA 84); sbggg 3God@&ogqmo gmbol 36008 035b ynMomgdsl o739396,
a.2.0., S. 140 (A 54) 9&6396mgdo s bbgs Mgmognn®o g59mmasbgdgdolb bsmdmdawagbemgda.

% BGE 4411, 319.

27 JherlJb 23, 317; Ehmann, AcP 188 (1988), 229, 242.

24
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

9L badsMmomgdMogo Mgamomgdsbo  LobbermobbsdsMmmagdMogo s33Mdomsgn boboscmol asdm
dbmeme Lobbeal Lodsmomal 306mbab (3MbLE 0B (30alb 104-g 3gbemn) 30bGmm goggdss. sdo@ma
abg-ob 823-g bl 1-mo bsbommoo smosmgdamo dmaswn doMmzbymo gymgdal, Hmamm(s
SBbmem@mEo Mgmgdol, LodsMmmgdfngn dabssMbo Mbws gogsMmommaogb. sbgzg oombzsdy,
o) B 560l 580b 398amd bosogm, 3sbmbo boe sDMT0 Mbos 39dgdmm®; 330y 306mbgdL",
JobB0sbobymemo asaq9dom, 80931036908 oMs dbmmme 5mbadbyyma Lobbrobbasdsmmmgdmaga
bm@3gd0, 56390 ImEomoabs s Aggnmgdal obobgmgdmma byymo bgboags.

5. Amgm& b9dm]dq9db BsmImeagbama Im@msmyMma Bgbgda LydsMmadsmbg?

abggg Lbgsbsnmo dgadmgds anbgsl Lo gomba: Mmam® agigze gb bamo dmGsmama Babo
(09339 gb 96 bogds Fbmeme 306mbdgdmoab badysmgdom) 03 babob Bmasw 3obmbaw, Mmdgmba(s
dgdemons geon oMol 0300698mds mog0bBma© ©es393d0MmL 3gmMol m30mbgdmdsbmab
(396&0%), 9.0. 393mE0ibmb ,0oMgdnmgdsms GoMmsbns“? 88 3ombgzadg o6 sMbLYdmMABL Jom@ngo
3abigbo. oF joBgamEomemo 083965805300 asGsddbabs s LadsMmmgdmozn gmE™Bals 3980l
®3mb5bg dbmmme Moo dbx gmmdal 3Gm3gbo mbws bomdmgdogl. 3o@gamtanmoe 0d3gHs@ o030,

M30639magl ymgmaobs, anmabbdmdl, Gm3d 306Mmgbgdol 3umEnGnmo mofMgdymgds, Labgm-
MM, 3mbLEOGYEYM0 Dmaswo doMmmazbymo Rmgds 33zgomow asbbbgegwmgds abg-ob 823-4
dqbmob -0 Bobamom gocm35mobBabgdymon ,ebs0Rgbn" sdbmEuB Mo MYBmgdabasb. dba@U,
3MBLEOGNEYM0 Bmaswo 3oMmzgbymo gBmgds Imgablbgbom bmasw 3oGmzgbnm Mymgdsw,
Mmame(z doMome NRmgdse, bmmm ,Lbzs™ sdbmmuGmmo gamgds — gbz-ob 823-5 dqbmal
1-mo bobomom smnofmgdym Ladmdomadmbodamommgdog Dmasm 3ofMmgzgbym mgmgdse. dob
d9damddn dgodmads @ogMmdzel badmgomombodsmmmagdmogn dmaswa 3ommzgbmmo ngmads
ob 3mgmg Bmaswo 30Mmgbymo Rmagds. 39M3dsbonlb BgogMsoznol Mdsmmgbds bobodsMomma
Bmgoo 30MHmzgbmmo Pmgds semosms abz-ob 306mb3gdmal (3omdbngn 6gdob Bobosmdwmaa
3MbLGoGY 0ol 1-mo dgbeob T-gmo Bobomoabs ©s 1-mo dgbmob dg-2 bobomol Logndzgmdy.
ob dgndmgds gsbobomgdmogl doMomsmo MRmadol Lggmmdo sMbgdam bmasw 3ommazbae
QRmgdsdg dgbodg 3ocob bgdmJdgmgdew, Mmdgmars 49M3sboolb BgLgMsaznal Lo gmbbEodnom
boboBoGoremm3?' asdmoayzebs 3mbLE OG0l 89-2 Babmolb 1-mo Bobomowsb 1-mo 8mbral
- bobommob gMmom, m9d(3o 36 30Mmgbgdol (36580L 0@gbE Mo, HmIgmoacy dg89cds 36-g
dnbdo mag0lb Lodsmnmal gommbmgnado sbg Rabgme:

»bog@mome, 30mmzbgds  dmorzo3L  MRegdsmbsmnsbmdal, bLbol 3L Mo G memo @

RmBHIsennmo amgdol s3bGESJGrem bogmdzmadbs s (369850, Lodsmormgdtogo dmobmzbo
obgons: nysgo 30mmz36938s s 358030 g(30 bbzob, Gmgmey Sommzbydab.”

*  Immanuel Kant, Metaphysik der Sitten, Einleitung in die Rechtslehre, (b4. 18), Bd. 7, 336 (AB 32).

# (bgmeom 21), § B — Gos bodsmmamn? a3. 337 (AB 33).

3 dgo@. Lmeom 18. bagabal dabgogom, dofomown eMBIM6gds M3aMmggmabo LEmMgo ,dmE-
Seabs s bambals Jmogmbgdom, 3gdmga 3o 0gMabdmogbzoob gboo boscdmadmds, dgbodsedabac,
Y39masb dabogsbn, gofmmaw d0dwnbsty dogmgda, 306mbmgdmal mgombgdmdal abaom o6 dad-
0bsmgmdl® (Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissenschaft, 1814, 14). 398am3
39 9a3mMagqemo 033gMsG0g0b Imgdgma doems dgadmgds s®Lgdmdwgl. bognboborgnl bommbal gso-
300 (36mdogMgds Ladotmamb gzomgde.

3 3gew. Jamnmgds bmmomgdda. 33, 35-37.
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306Mm36980L 3999mobggmo (36585 Azgbo g3Mm3mmo 3PmEYAYmo gobgzomsmgdol Mo-
M30036 gobabomgds 30MHmzgbgdal momgdmmgdal dgbobgd bomdmoanbow, Mm3gmbsy ggmdbgds

39635600L 3mBLE G (300L 1-mo s 3g-2 dgbmagdo s yzgms Jzgybol sbsmmany®a bodsMomolb
bm@3gd0. 33gbs, b goggds 36 (3 doFomao YRmgdal Bmaswo 3oMM3zbmmo MRmgdol ©s M3
Lodmgomadmbadsmmmgdfngn dmaswa 3oMmgbeymo Bmgdaol ngbGnHos.

Il. 3066m36785: 9bg639L0 MaMgdymgdaesb doMaomnswa Ngmgdab 396
1. 306im3693ab 5036 gds gb3-3n
3) 306m36980b maMgdmgdab g5630m3Mgds s 3MbiMgGady (30

099bos3 (36mdaemns, abg-ob  30bmb3gdgmas, s3@™MMnGgG Mo ©a3(339mgdol dog)-
bgogow (0gMnbgo, jmemgmo, 30637, 8oonbo®), Moo mdszs, gmoddnmo Ladsmmmon ©og(339
30Mmgbgds, Gmammz abg-ob 823-g dgbmoal 1-cmo Bobormoom gsmgamabbobgdmmo sdbmmy@ o
aRmgds. abg-ob 3obmb3gdgmds 3oMadom, Jgggcmol 3039806 asdmdmnbafyg, IMagemdbmng
35060300065 30MM369d0L maMgdammgds o6 3LEGMedG Mmoo (3698 s, abz-ob T-ma Fgbemal ©o-
LoBynbo Bobowagdnm, gmggm 530560 3ab(3s MYBMgdombamnsbmds, sbgzg Yomym dmbmdal ymgg-
™0 gmA30.3 gomms abz-ob 1-mo dmbmabs, 88539 3mogdLbolb Bgbgdol ©8g@gbmds (89@)-bs3mgdac
y39ems qdmmagds) qdbabamgds @dmsmmeo 30mHm3b9d0b ©a(335L. gbs-ob 104-9 s 398am3n dab-
930 5dmg3b Jogomoms, Imbomgdl 39fMdm 53@&mbmadnado Rowgdmm mgomgsdmmzzgzal mombyg-
35b,* o830 0(393L sbggg 8(306096emmz6m Foma god8m3gmmdocm as8mbzgmmo LogMmmbabash,
Modoz 30Mmgbym M@mgdoms (3353 0amobbdgde.F  yzgme wgdmmgds, HmBgmo as-
0390599b65M056mMbsL, dmobogmdol  Jdgnbomnsbmdsl, Lomgobm  va3mgdoyboMmosbmdobs o
bgmdg 3 mgdal mog0byyRmgdsl HBONB3gmymBL s BrYEIgL, SBammanmM smnsmgdl
LB ME  Ladommmgdfng Loggmggdbs o NPmgdgdl, 3gMdme, (bmgmgdsl, Lbgnmb,
®o63Mgmmdsl, mogoby@mgdobs s boggmmgdsl, sbggg goMoggdobs s, Rzgnmgdcong,
3663530 dImbabomgms nbngomommdsl. abz-ob 306mb3gdgmads dbmmmmm ol Yotym, GmAI

32 Klippel, Historische Wurzeln und Funktionen von Immaterialgiiter- und Personlichkeitsrechten im 19. Jah-
rhundert, in: ZNR 1982, 132 ; Leuze, Die Entwicklung des Personlichkeitsrechts im 19. Jahrhundert, 1962;
Scheyhing, Zur Geschichte des Personlichkeitsrechts im im 19. Jahrhundert, in: AcP 158 (1959/60), 503 o
993 339630

3 Planck/Knoke, vor § 1 Anm. 1; von Tuhr, Allgemeiner Teil I, 378. go630magds 06ggds s0gbdn, Lows(s
1339 oemgosdobl (Rg. B. om. 39-5 Loy 3.) Mbos gorgzo: dmbgdsl oMeg06 ¢dg300 8mbag, gb goe-
3900 dbmmme 3obmbds. oMmnlbgm@gemmgd (Politik, 1. Buch, 5. bis 7. Kapitel 1254 a - 1255 b) scoo6o,
M8 5058056980 (gmboms ©s bgmom) 3obmbob Lagdzgmdy (Bogsmomam, mddn gsdstxggdmema)
dgadmgds Imbaw ng39L. o339, Jobo sBH0m, 5GLgdmdgb dybgdom dmbgdn, BmBgmms sdm(3sbss
godogyma domal godmygbgds o GmBgmmamgabsz gbss qbgbogbn dmgzamgmdal dgbmmgds;
30010 3999 9800 dr9Es3L Job do@mbL, 308ma@sbmb gsbshgbo, Bm8gmas mgommb medMms. semg-
Jbsbmg Jsbbagmagdal ds@mbab gl (36mdogmgds ImJdgwmgdlb domge gosdnbsbdy mgdwy.

¥ Kant (bgmenom 18, GMS, S. 69 (BA 79): ,,080g650, 53@™bm3ns 50053056460 s yzgmsebsota dmbgdals
006bgdob bogmdggmos®™.

¥ dgo@. ggogmaboolb bsgmbLGo@mom babsdsmmmmb aswsbyggdamgds (BVerfGE) 72, 170 = NJW
1986, 1859, 53sbmob ws3ogdntgdom Caranis, JZ 1987, 993; Karsten Schmidt, NTW 1989, 1713.
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306m3bgdol 3gg9mobgmmn dmasn goggds 96 mofMgdymagds sbggzg, abg-ob 823-5 dgbmolb
1-mo Bobomoesb godmdmnbamy, sdbmma@ Mo umgdgdol smosmgdom bgmymegabegsb ezl
,LE0g®” 30Mmmgbgdsb, aobbs3mmmgdom 30Mow s 0680306 bggmmgdb®.

3) 306m3698ab maMgdymgds = Bmgsn 30mmM3bama Ngmgds?

3830390 8560bodmgme: bmaswo 3oMmmzgbymo gmgds, MHmamtg abg-ob 823-g 3ybemals
1-m0 Bobomab bbgs ma3mgds, s6ss 393 9mnbgmemo 306m36980b 53LG s @ mmo goagds 86 ofMgdyy-
m9ds. obg3g oanbry, MM 3oMmmMzbymo YPmgds 3G a5dmdnbsmgmdl 39ddsbals 5680 3nfn
93m4dob 3mb3og@o ao36mdogMgdowsb, dobaninbggdol GHabb396096@ M0 (36mdngMgdnwsb,
©m93560gmo g3mdob gomgom(3bmdogfmgdowsb abggg, Gmamts jo6G0b, %0bBal, 3939cm0b,
3568 8sb0b, doergFobs s Lbgoms gommbmgnnwsb. 39386l ©s3LobyMgdss,” Hm8 1953 brol
®530b0 Lomd@mem abg@MEs0om 356538 3030 306M36980L MaMgdmmadol go(36mdogHgds.®
099330 0Mgdnmgdal gb aoggds bbggdds Mbws ojiomb gbg-ob 823-g9 dygbemal 1-gma Bsboral
3dLMENG M0 ,565MRgb0" B gdol nnopoyman LabaMagdmm (369ds0.

2. dmgdm0 30Mm3zbyma gmgdab 3mbLGeGyoumLIds@amgdMmaga 5390

3) daMamd@o 9gmgdab bggmmda s@bgdyma dmaswa 3acmzbyma
YR, Mmame (3 6565M3mgda doMansn Ngmgds

Bma oo 306Mmgbymoa gmgds, Hmam s abg-ob 823-9 3bemals 1-gma 6sBomom owggboema
3BLMEMG M0 B gds, sMss JMbLEGEY(30MbsdsmmmgdMogo Dmaswa 3oMmzgbamn Mgmgdals
0096@&0,% Gm3gmbaz 3d30s doMoman gmgdol bmaswmn 3oMmzbamo amgds. gb Mgmgds

% dge. Mugdan 11, 1072, 1077, 1119; 111, 6.

37 Heinrich Hubmann, Das Personlichkeitsrecht, 1954; 2. Auflage 1967.

¥ Pawlowski (bgemenom 6), Einfithrung ..., Rdz. 184.

¥ 085Dy ob. 3938560 (bLgmemom 7) S. 113; ferner Jarass, NJW 1989, 857, 858 ; Maunz-Diirig, Art. 2 Abs. 1
Rdz. 40, Di Fabio, in: Maunz/Diirig (2001), Art. 2 Abs. 1 GG, Rdz. 138, 143; Nipperdey, Grundrechte 1V,
2. Hb., S. 741, 836; Pieroth/Schlink, StaatsR 11, 10. Aufl., Rdz. 413; Wiese, ZfA 1971, 273, 275; ders., Fest-
schrift fiir die Egon Lorenz, 2004, 915, 917 ©s d930amdo; Helle, Besondere Personlichkeitsrechte, 1991,
6, 30, 51; Erman/Ehmann (bgmeom 2), 10. Aufl., Rdz. 69 ff; 11. Aufl., Rdz. 9; Baston-Vogt, Der sachliche
Schutzbereich des zivilrechtlichen allgemeinen Personlichkeitsrechts, 1997, 120 s d33gmdn g396@gda,
122 bgmemom. 516 m.w.N. Unrichtig dagegen Leisner, Festschrift fiir Hubmann, 295, 301; Palandt-Thomas
§ 823 Rdz. 177; Soehring, NJW 1994, 16, 18; zumindest mi3verstandlich BGH NJW 1995, 253 - IM-Liste:
»0b@mE@3s309mo mz0masdm@ 33930L MFmads 03o3L 3MBLEEGMEOYMLIBsBNMgdMngew d-
b3gmymanmo dmaswo 3ommzbamoa qamgdol g9c3sbnals 3mbLE NG (300L 39-2 dgbeal 1-emo
bobomal aodmbso@gal 1-mma dnbemal 1-n bsBommsb gMmoew, bmemm abs-0b 823-9 dnbmol 1-mo
boBaemabs o 1004-g 3qbmob dabgogom 30b6m (3bmgcgdabgnm bygMmdo Rafggzqdabogsb... . gb
8 bodsmmy aymb, mm3gbgfmobol 3g30mbzs 046gdmes (I 2 g (2) s Il 2 © (4)) ebsdsmmdn ©g-
mod@o. ond3s ggrgMomamo bszmbb@odmom LabsdsMmmmb gomsbyzg@omagdoms 3Ggdemmada
84,192,194 396mb3ggmmdab @s3obmgdab dgbebgd aswmsebysg®nmgds, Hmdmab dobgogom, 3mbLEn-
&9 300b 3g-2 3gbemol 1-ma bsBomoom (sbgzg 1-ma Igbeoab 1-ma Bobamom) gomgsemobbabgdamema
Bmgseo 30Mmzbamo Mamgdolb badsomadmogo dobss@bo 3g9Gdm LadsMmamdn gomaMmgds abyg,
3 ol 3gedmbadsmmmygdMogo ©gdmgdadal aob3sm@gdabes @s gsdmygbgdal abom mdagddne
bn@3ow ,a560bnmgds.”
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B909M(300L  LogMBLE G MEM  LobsBonmmd? 3oMggmow gMm-gMo  gosby39@nmgdsdo
a53m0y3s6s 8mddggdal bmgswo moz0baRmadobs s 8©880560L aMbgdaEsb (39635600l
3MbLGG 00l 3g-2 Fgbmob 1-mo Bsbomo s 1-mo dgbmol 1-mo bobomon) s g. b. Mmdogd@ob
RmOH3Nmon! sbg osbosdyme:

»bobgedbogmdo ssdnsbols dmodmgds wdGoemm mdogddem swodnsbols mombgdolb gbo-
bood938980. 050560l momlbgdol osmbL o6 dggbededgds, o bobgemdbogymd godmoygbs moz-
myds, 0dyemgdoo ogmyaobGFmomgdobs o ogxa 398068 s3dnsbgdo nbrongomscmndsrzonls
bodmsmgdgdol 8nbgozom. gb dggbgdmams bGoBobdogmeo dmbs;98930l sbmbodnmawm dogmmz93sb.
38001 8300 Imyg3ymmdmbyb, mmgmez bagbgdl, s wobodzgdn 0gbgdmms dsomn sbiyms 6930b8ngmn
60dbob dobygoo”.

9L Bmgoeo 3oGmzgbnmo @mgds, Hmammz doMomaEo YBRmgds, a50569y39@0mgdgdals
139@9bmMd5d0* 356300098 m0s 0bgm@mIss0mmo, bgbmsnma, ba8gmMmbgm, 0brngo@MsrMMa
5 M3MommE M30ma58me 33930L% (doMncmomn) Bmgdgdal MsbsdMaw,  HmBmgdda(s (bogmomyg-
oLy o ™a30bBmgdal 3bgegbaw) dgadmgds LabgmdBogm o dabo mEMasbmgda BsgMomb
dbmmme  3obmbol Logyydzgmdyg. 93a3060@ Rodmysmndgdyma doMomsmo Rmgdol dmaswo
306m3bnmo ggmgds dmogh asbbbzegogds badmdsmagmbedsmommgdmagn dmaswa doMmzbaymo
QB gd0bagsb megabo babsdommdgdol, dobosmbal, dgdmmwzadabs s BMbd(z00b 8nbgwz00.% gl
DRmgds 39635600l BggHs300L 8mmabds babadsmmemad gobsgnmsms (3mbLEG&m 0l 1-emo
dgbmob 1-m 6sBombs s 3g-2 3benals 1-gn bobomDg oyMEbmMdom) ,,obsMhgb™ Yumgdow, Momos
dmgomagdggdo, abs-0b 823-9 3qbemals 1-mo baBoemal gogqdom, @gmod@ o badsGmmom sg339.%

d) doMomsn 9gmgdab dmaswa 3aMm3zbyma Ygmqds = 306m3698a0b
090 magds?

3MbLEOGM(300L MoMmgdamgdoms ngfomgnsdo bgboglbns 90s305b0l mambgds, Mm3geda s
3m(399mm0s 306m369300 F96G00b0bgmen-3939em0bgmemo asggds, Hmdgmog bagMom badsmmmals
3dLGModGmm Loggydgmgdl Jdbob. g9M3sbonl BgogMsznolb LszmbLEodyom bLobsdstomemad
03 Labyobgdnob aodmnygebs 303 YBRO™ MIs bmgswo oMmmazbamo Mgmgds, MmamM(s

%0 Urteil v. 16.7.1969, BVerfGE 27, 1, 6 = NJW 1969, 1707 — Mikrozensus; ferner BVerfGE 27, 344 s 393-
amdo a396gdo = NIW 1970, 555 — a0bm@babgdals 880, Gobomsb szsgdnmgdoma(y dabo bs-
©ob(303mobm  Bamdmgdal asb3sbmM(s0gmgdgmo  g88m8dagdmals csbbmgds (gmmgmdmaga
96manmgdol ©sMmggzolb godm), BmamE(s ,aq6M8s600b 3mbBLEEGME0L 1-e s 8g-2 dybmgdda
dm(3999m Dmgsw 30Mmzbam Mumgdsda” Rofmggs (g3. 348) ©nb@gMgbgdgma 3ocal 0obbdmdals
356939 ondggds dbmmmm babmasmgdolb gobMmamo 068 M gbnwsb go8m3rnbamyg, 3GMm3mM(s0-
Memdal 3606(3030b 333690 @s (3300 (352-9 s d53mamdn g39Mw©0).

' Kant, GMS (bgmeom 18), Bd. 6, S. 61, 66 (BA 67, 78).

2 Bomomgdgddy ob. Jarras/Pieroth, GG-Kommentar, 4. Aufl. 1997, Art. 2 Rdz. 25 s dg3am3n 3396 w0g-
bo; ferner Schmitt Glaeser, Schutz der Privatsphére, in HStR VI, §129.

# BVerfGE 54, 148, 156 — Eppler; Erman/Ehmann (bjmmom 2), 10. Aufl., Rdz. 422.

#  BVerfGE 47, 46, 73; 49, 286, 298; 65, 1, 41 s dgdmamdo a396wqdoa; 72, 155, 170; Erman/Ehmann (Lge-
mom 2), 10. Aufl,, Rdz. 34, 92 m.w.N.

#®ab. bmeom 32.

6 535bmsb ©o3e3d0Mgdam GgEgMsmg@a Ls3mbLEGYEom bLabsdsMmmm 396 bgosegb dobgydl,
dggb0bsomdogamb badmdomadmbademmmgdtng 3Gog@ngolb 3mbLEoGm ol godm, BVerfGE 34,
269, 281 — Soraya.
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dofoma©o Bmgds, Hm3gmo(s, 5©sd0s60b aMbgdsdo dm(393mo 30MHm3gbgd0b mafMgdymadobasb
a56bbg39800, 35063 3390L LadoMmmgdMngsm sMm Lbgs boggomgmes s 0bGgHgbms sbmb-
©36mbasb.

3) doMamswo 9gmgdab bggmmda s@bgdyma Bmaswa 3aMmzbyma yegmqdalb
dnbs5Abo 5 ©3(330L I Ymmds

(1) doFons@n 9eemgdab bggmmdn smbgdaema dmgswo 3nmmzboemn 9eemgdab ggo6(30980

dofMomon  ymgdol bygmmdo oMLgdyma Dmaswo 30GmM3bymo Bmgdol (339,
dof0ma©a©, M0 39643000 gobobadbmamagds:

1. a0b63o6@mgdol amgdom,”” Moz 60dbogh 39Mdm ©s 06§0dyma Lygmmagdab (g. 6.
306mzbgmo 000968 md0b*) s(330L 63d0LBngH0 doMab ,bgmdgnbgdgm Lobyobadwg®™, Mm3gma s
LodsGmmmgdMogoe azmmo bbgs boggmggdobs s 0b@gMgbgdol ymzgmn sbmb-@sbmbob gbom
mbws Joomgdmegl 3bgmggemmdsda.™

2. ,306m36980L o9& 0n@o asbz0magdob” MbEHNb3gmympem,® GmBgmoaz Lmnsmaco
0096@¢™d0b ©s(335b 930M0L30MYdL Mmogma(330L SL3gd@L.%

(2) dmgsn 3ommzb9cmn 9eemgds, Mmgmeiz domomswo 9oemgdol dmgsw 3nMmmzbwem
9mg385 %9 dgbsdg 30Mmgdal Imydgwgds
396356000 ggMo300L Ld3MbLE G M (30M LobodsMmnmmad 3oMmgbgdab gmod@Mo s (339
0594399090568 Dmasa 30Mm3bymo Mgmgdol bodmdomsJmbadsMommgdmng smosfgdsl gl z-

53

ol 3obmb3gdemal obEmEmanma 69dal bobabssmdrgame, 39Mdme, contra legem.” s50bodbmml
o90m bogmdgmaw a9m3sbonl 3mbbEad 00l 1-gma 3gbemals 1-gmo Bobomo ws 3g-2 dqbealb
1-mo bsBoemon. 83gbow, bLadmjsmsJmbadsGmmagdmogo Dmgswo 3oHmzgbmmo Mgmgds dgadmgds
3030amm, Mmam@ 3 doMomsen NRmgdol bygMmdn s@LdYm Dmasw doMmgbnm YRmgdsdy
39b8g domms ImJ3gads, MmBgema(s 3gqbgds abz-ab 823-9 dqbmob 1-m bsbomdo sbobmm ,0o-
boRgb0" My3emgdol Bmasm baboomb, BHmBmocmss ob o6 0(33e930;% 5808 m3 3oGodom, ©gmod@om

7 ab. BVerfGE 27, 1, 6 — 8036m(396%0; 58 619083m&M G0l momdadyg ab. Ehmann, AcP 188 (1988), 230, 233,
Lgmmom 6.

# Jgoe. BVerfGE 65, 1, 44 s 3980amdn g396w0; 80, 367, 373.

4 BVerfGE 80, 367, 373.

0 BVerfG vom 3.3.2004, NJW 2004, 999 — oo ¢356mbm 3mbdghs; bmasmom s@sdnsbal mambgdal
bgemdgnbgdmmdal gbabgd Jonmggg@mnl dmbsdGgds ab. in Maunz/Diirig (2003), Art. 1 Abs. 1 GG, Rdz.
43, 69.

St BVerfGE 54, 148, 153.

2 BverfG NJW 1989, 891 — Kenntnis der Abstammung; BGHZ 85, 327, 339; BVerfGE 32, 373, 382 — s3500-
dymgmmdol 540l ao3bmds; BVerfGE 47, 46, 73; 49, 286, 298; 60, 123, 134 — LgqLyyomy&o mgom-
358m33939; 535bmdb o 3ogdatgdao Jarras NJW 1989, 859; ferner Erman/Ehmann (bgmenom 2), 10.
Aufl., Rdz. 59.

3 3goc. Larenz, NJW 1958, 827; Diederichsen, AcP 198 (1998), 193 wos dgdamdn g396wo ; Honsell, Fest-

schrift fiir Mayer- Maly, 1996, S. 381 f; anders Canaris, Festschrift fiir Deutsch, 1999, 85, 100.

3983560 (Lgmemoam 7, S.111 ff) o6 3m3yggds @ommogol MHmngMmddgrgdal dmdmamgdsl, ogyd(se

moGymgb 3mbb@ ool 1-mo s 3g-2 dqbmmgdol 3oMmsdom 3mddgwgdsl 3g@dm LadsGmamda

05 56 5050 gL Bmaswn 3oMmgbmo amgdal, Bmgm s dofomsn ggmgdobs s gbg-ob 823-9

54

229



bodsmorcnols gymbscro Ne2, 2013

04(393° Y39moxgen, Mo bLobgmdbogmd o6 YYbos go03gomb dmgomadqgdmsb MMmmogHmnmdabsl
33bOomo bLabdmasm 0b@gMgbol sHsMLdmdol 308m™® s Moy 3obmbogFo baggydg-
mgdol goM9dg, HmIgmo(g bmEdab bogbowal 3M06(303L ©3dogmepnmgdl, oy dmdomasdg Lbgobosb
DO00gMMdabolb 539mgdl 3oL, ggM3sbnnl ggEgMozool bogmbLGadyom bLobsdstomemad
©gdmamsgonmoa  smbgmol dgbobgd  aswsbyzg@omgdeda  (Volkszihlungsentscheidung)®  doto-
000 YBmgdol Dmasmo 3oMmzbymo NRmgdosb gs3mnyzebs ,3om3gnm oMo HRmgds-
dmbomgds, m3000mb g50564308mb, HmMEolb s Mo LabmgMmgddo dgndmos 3oMmzgbmmo g dmgdo
355(36mb bLobdmgomgdab®. 83539 Lobadsmmmmad ol snsMs bgmMBsz0mao Mmzomasdm 339300
doGoma© NBmgdsw,” Mmdgmda RsMggs dgodmgds dbmemmm 39bmbolb Loggdzgmdyg. ©8wg-
bow, Lobgmdbogm Lognmmagdl 306mbl, MmIgmaz bm@3ab bogboolb 3ab303L o33symeynmgdl,
omd dmgomadglb dggombgs onbgel, Mo 3gz00 3oL s Lo (3BMgAEMAL s o. 3. oy doMocmswo
QRmgdob dmaswo 30Mmzbamo HRmgds s 0bPMEMIs309mo Mz0masdmM 33930L NRmMgds 0ob-
630905 Ladmgomogmbademmmgdag Bmasw 30Mmgbym Ngmgdsl, 35306 dmgomadol mammgamo
dggombgs dgmmg dmdomadqbomeb, oy Mo 34300 3oL  baw (36m3MMBL, aowsnd(39mEs gm0 ow;
53 dgdombggzeda 3oL dggdenm, abg-ab 823-9 dgbmal 1-mo bobomabs @s 1004-4 3gbmoal dobgogom,
bgas@mEnmo dmmbmgbobs ©s 3oMgdmgdgdol dabgogom basbals sbsbDmonMmgdol dmmbmgbals
353mygbgds. ambogm oMol L gb o6 dgodmygds ¢bomab.

(3) dBmgo@n 3ommzbaemn weemgds, Mmgmez bggsGonmn s(330b dmabmzbs

abg-b 823-g Fgbmob 1-mo Bobomol mobobdo, dgLodg oMol Imddggds dmasw
3oMmzbym @mgdsdy, Gm3gmos doMomsmo Bmgdol bygMmdo sGLgdmdL, dmazegl dbmeme
03 Dmas@o 30Mmzbymo Rmgdolb 6935809M0 mog@o330b BNbI300b, §.0. s@LYdMAL YBmgds
3563568mgdabs, BogMad sMs 30MmM36980L magabmgamo asbzomsmgdalb 3m n@nrmn gubd(30s.%
bodmgomsgmbadsMmmgdfngo dmaswo 3oMmgbmmo Bmgds, Mmamez abg-ob 823-
Igbmol T-mo Bobomoo ©o@agboma Lbgs sdLbmmyEMo YPmgds, Mol Fbmmme YBmgds,

Mmdgeo HdOY639mymal InJomob d93(339mo0 bgmymegzabasb 3mddgwgdol dgnbenmgdmmdals
5 dmdbesmo bafamolb Mmb dmddgogdol dgbyzg@ob, M30Ms@ gl dgdmbgggedo go ofmym-

3oL, sbggg oG gMosmmMo s 3Mdds@gMmsen@o bosbal s6sdmeMgdal Fmmbmgbgdl (abg-ob
823-9 0o 1004-9 39gbmado). gmoo gmMdom bosbal sbsbmon@mgdol dmmbmgbgdol gomamagdl
35090 bodmJomsgmbadommmgdfngo dmaswa 30MHmzgbmmo YBmgdab bgmymesd 3s0b(3 56 dgad-
mgds BoMImdgol (gomegdmmagdoms) dgbemmmgdal dmmbmgbgda (sbggg: docmgdol dmmbmgbs),

bl 1-mma bsBaemals gog9d000 s@bgdam ,Lbgs* MBmgdsl ImEal aobbbgseggdal sMombgdmdal;

ob. bgmmom 32.

Bmaow 30Mmgbym Mamgdsdn, Mmam 3 doMomem Bmgdsda, Badggal o3 Babsdnmmdgdol dgbs-

693 ab. Il 6560mab 39-2 364@0b 0" 39306980 (2).

6 BVerfGE 65, 1 = NJW 1984, 419; Ehmann, AcP 188 (1988), 229, 298 s 393amdn g39Mw@gdo, 304 o

3d99. g39Mw©0.

ab. mm39bg606n, dofomsmn qymgds, MmIgmbsag 094gbgdb mwnbgszbog. dgow. Il 6sBoemals 8g-2

4398569maz0mgdals 9% 396480, bmemom 75.

% Raiser, JZ 1961, 468; unklar Hubmann (bLgmeom 7), 113, 123, 129 393c. g39M w0, 140. Das APR-Grun-
drecht ist also weiter gezogen als das biirgerlich-rechtliche APR i.S.d. § 823 Abs. 1; a.A. Jarras NJW 1989,
858; 030l LobnbsomBogam ab. Erman/Ehmann (bgmmom 2), 10. Aufl., Rdz. 94.
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Gmdmgdo(z boggmggdob @a33oL 3o 8sMs, 00068 96 gbgdmma 3ncal Jmbgdal godMosl g3bsbn@gds.*

bobadaMomm 365403530 bmaswa 30MHmzgbmmo Bmgdomss obadnmgdmmo badyndsmb dndmagdol

dmmbmgbgdo badydome 80Q360%360 ob gomogobygmgdal asdm abgg Ladyydombdy dMYBgdal

3qbobgd,*! sbggg 3MMBobo®? s bozbmamadmol Mamgdgda.t? sbommannMopss obadmmgdmmoa

®96IMNgmmdal qgmgds,* Imgamgmdgdal gomgdg 3bmgMgdal MEmgds®; Jmmbabgdal gomgdyg

dmdamo 353330L 06gMEMBaMgdol dmmbmgbgdo dob gEebMeb HEMmagBmdabsls dabo dsdolb 56

g0l 4dGob LobgmDg, HMIgmmabsz gool bogsMonmm Rsbobgzol Mmobogol Ligbmdmng

MEN0gMHNMSL 065MRMbd©5;% s 5. 3. 0335 0boba 3gM gobabomgds Immbmizbgdowm gMmo©a

B30 bosbal s65bmem@gdabs s sbgzg, h3gMmgdHog, bo@nMom sbsbmanmgdol dgbabgd.

530@m8 38bmm @m0 NRmgdob bgmymas 56 dgadmgds ab 3-ob 823-9 3mbemals 1-gmo 6sBomnsb

608(*78(;)060630’)6@3[).67

59

60

61

62
63
64

65
66

67

Erman/Ehmann, 11. Aufl., Rdz 13. Zur Unterscheidung von Leistungs- und Schutzpflichten vgl. Ehmann/
Sutschet, Modernisiertes Schuldrecht, 2002, 69 ©s 3530. 3396 w©gd0. o bEMb3gmymezal dmgamgm-
3o 6bgdmdl, dgndmgds 3mbogonma dmddggdal dmgamgmds odmejoegdmon bomdmadgal,
oo dmgdgomdom godmbzgnmo sMmgg3e meg0wab ngbgl somadamo. md3s, 3mboGoyma
dmg8g09d0lb Imgamgmds, 83530MmMme®, @aba(3930 dmgzamgmdss. dmaswn doMmgbmma yegmmy-
doo o6 dgadmgds mbOHMb3gmymazzol dmgemgmds godmgawgl bgmdgzGmmgdowsb ob (gadomos-
yem0) mobo(3bmzMgdowsb, Gmdgma(s, Mmams sbgma, o6 s@bgdmdl (bjmmoam 53, 59), Mowasb
35306 Dmgoawa babgmdg3@mmgdm, bamgsbm s Lbgs mamgds gomsadgmos bmaswan 3ofmgbama
9B@go0b Mgyl 3odmgmabgose.

BAGE 2, 222-0b ;msbobdaw, 968 aqgbmmmao (Jomn) = AP Nr. 2 zu § 611 0sbogdgdals dmgomagmds.
©53b543909mo of 0dmygzs Mondg aoMob@nsl, MmM3 obogdgdymal doMmgbymo MRmgdgdal by-
mymgal 0930006 s0(30mgdL, Gm3gmoaz IMMBab bymdg 3Hmmgdsdn (3omm3g 36ds 3omgamabboby-
dymo, 306500056 35306 IEM3nb bgmdgzemgds 0d6gdmms Dmgswa doMmazbamo mgmagdol Mg-
Bmgdbo, Bmdmoamsg 6gdabdng® 3oL Jggdmgdmms gbomagdms.

contra legem LsbsImms badsmmgdMogo Mgegadal dgbobgd 396mbal 102-5 Igbemals 3g-5 Bsbomal
B0bo306Mmbg30sb bodmdmdacn 36nb(30353bg ab. IMmMBal s3980L gob3bnmggmo ggogMemuEin
Lobodofmmemm AP Nr. 14 zu § 611 — ©sbojdgdol dmgsamgmds .

dgo. Reuter, ZfA 1978, 344; Zollner/Loritz, Arbeitsrecht, 4. Aufl. § 7 11, 9 m.w.N.

Jdgo. BverfG NIW 1992, 1220; 1994, 41

RSB gmmbob ©a330L Jbmgmom mEasbadaz00b goggdom, goBIGMgEmmdal (36985 sbg aobo-
LoDMgMYds: ,KOB3MNgMMAs M0l FadogyEo ©s byymagHo mgombsdMabom LENm© JoMasw
ymxz3bob dpgmdomgmds ©s 80 IbmmmE 93503ymumbdabasb 96 bagmal gomagabagmgds” (ggwg-
oo 3obmbgdal 39b@bogo — BGBL II 1974, 45); sbgon g@m3agma sDGob go8mgmabgdsbmaeb
©5303d06gbaom dgow. sbggg Ehmann, Europdischer Gesundheitsschutz kraft deutscher Mitbestimmung,
in: Arbeitsrecht und Arbeitsgerichtsbarkeit, Festschrift 50 Jahre LAG Rheinland-Pfalz, 1999, 19 ©s d93c.
339Mgd0.; sbggg G. Robbers, Sicherheit als Menschenrecht, 1987.

BVerfGE 72, 155; dazu Erman/Ehmann (bgmeom 2), 10. Aufl,, Rdz. 631, 656.

Jdgo. BVerfG NJW 1988, 3010; LG Miinster, FamRZ 1990, 1031; Erman/Ehmann (bgmeoom 2), 10. Aufl,,
Rdz. 639. ©gosb 6o o4gb ao6eb@al dmgomgmds, Mm8 nbgmm8ntigdabsl ds3d30L doMmgzbama
B gd930L bgmymazob 09300006 s0(30mgdL, AmBgmas Lomgobm Lsdommmowsb o6 gsdmdmnbo-
19mdL, 30b50sb doMadom, bamgobm badstmamarg Dmgswo 3oGmgbeyma qgmgdol 630bos Mge-
@ggbor 3oro0d393o-

Weitnauer, NJW 1959, 313, 316; Wiese, ZfA 1971, 297; ders., ZfA 1996, 439, 467; unrichtig dagegen
Ehmann, Festschrift f. Wiese 1998, S. 99; richtig aber Ehmann, Festschrift 50 Jahre Bundesgerichtshof, 2000,
613, 672 ; Erman/Ehmann, BGB-Handkommentar, 11. Aufl., Anh. zu § 12 Rdz. 13, 267 ®s 3330. 33960,
273 s 399w. g39M©gd0 m.w.N.
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(4) (35em@989em980b) dgbAHoyemgdal dmabmz69380, Gmgmesz domomswo eemgdolbs
dmgo@ 30Mm3zb9m 4o3emg8s b9 d9bsdg 3oMmars Imydgwgds

0dgbowsrs LabadsMmmm 0bgmmdomgdobs s bLbgs (30mEgdymmagdal) JgbEmmgdals
dmmbmzgbgdl 53yomgdl gs63(3bogdmal bmasw 3oMmzgbym Pmgdody, gb Immbmgbgdo
@b gobabomgdmegl, Gmami  3mbLbEaEYEonMLIdsMmmgdfng  dmasm  3oMmmazbae
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3060mgbm qumgdsbmeb ghomsw o6 dgodmgds @eyqgbgdne 0dbqLt. s8mgbow, d53330L Mgmgds
0bgzm@3oMgdody dob ©gEslb Y3oMabiomMegds abg-ob 1618-9 dgbmoal dgbobgd dgbedg 3ocab
bmmmE sMmedoMa@adamo dmddgogdoom o6 8obo 3MbLEGM MO0 3obdsMm@gdom. Mo dggbgds
Lodboby@dn sy gbol Immbmgbal, 0b dgndmgds obednmogl bmmme 4935600l BggMsz00b
LoBomImgdal LadoFmmmgdfngn Mggadol dgbobgd  3obmbals 102-9 Igbmob 39-5 bobogmol
39BONMGdMmo g5635M 00, BogM5d oM 823-g Ibemol 1-mo bobomoo.

(6) dmgo@n 30Mmzb9ema Meyemgds — dnMomsn Weemgds, Mmgmeiz b3y ngngmo
dmbbBoGagGogmo ggemgds

300093 9BO™ (3bsns, HMI 3 9M3Isbool BggMa300b b gmbLG @y om babsdsmmmad, Am(gs
5035 bagombo ds0gMalb Lamegm Lobodsmmmmb goabygg@nmgdal sGs3mbbEodyonMmdal
dgbobgd  dgmmssbymegobmeb o3e3dnMgdom, of aodmaygbs Ladmdsmegmbaedamommgdoga
Bmado 30MHmzgbmmo @mgds, IMsgomyxge sbmb-sbmbs s gosbyz0@e, bgmymayws o oMo
bomdm Lobodsmnmmb gosby3g@nmgds doMoma© HRmgdsl; 8 gdbognmam gobobormgds, dgmabs
oy 96 bommgm bobsdstommmb dmbodomomgd L3g0x039M0 3mbbEoGNEYMo YBmgds.
030bmdb, g9M3obnol BggMs300L LagmMBLE NG oM babsdsmmmmlb dggdmm dobo doMomswn
3606(303980L dobggoom msogn dgg3939806s, dogad gb, ¢dg@gbbomow, o6 brogds. ©8wgbsc,
dbmmme gosbgozolb (Mg30B00b) 0blb@ob(300d0 30 56, oG gdom Lasdgmaom abb@obznsda

358 030b5 5 30Mmzbmmo YBmgdgdal bgmymesms dgdmbggzgddacs bmﬁ)@na@@gbo.ég

©) doMonsn 9gmgdab bLggmmda s6bgdnm dmasw 30mm3bym Yogmqds3da
Ryfg30b Bnbs3nmmdgda

doMomao gmgdol dmaswmn 3oMmmzgbamo M@mgdol gobbbgszgds Lodmgomadmbadam-
ogdM030 Dmaswn 306HmM3zbmmo gmgdabogsb Robl, sbggyg, Aofgzolb Lbgsowabbgs Bobsdnmmdgdals
5 boggomgms sbmb-obmbzol bbgomsbbgs 36n336mmdado.

(1) bgendgnb989cema dnbsgsba boggmm

05305606 aMbgdsol 303306 gds doMomswo NRmgdol Dmaswo 3oGmzbmmo Mgmgds,
3ol ,bgmdgnbgdgmo dobogsbo LygmmL® ©o330L god8m ©odzgdgmos bomdmndgal bo-
gd3magdo, OH™MIMmgdoi 3o33sMmmgdlb 80bbme Ramggzal; gb ob3gd@o o6 gd393gdemgds
Loggmgos SBmMb-sbmbab. a9M3sbonl @gogManal bagmbb@odyiom baobsdstomml 2004

8 ab. bmeom 32.
69  Erman/Ehmann (bgmeom 60), 11. Aufl., Rdz. 15 oo d93. 3396 w0qdo.
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Brmab 3 o680l 9306mbm 8mb3gbol gbobgd aowsbyzg@nmgdal Babgogom, boddg Loomdmm
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sbommann® dgdmbggzgddn, Bmami agbnco Ggdbmmmanol ©8d390L 3GMdmgdal MU,
obadnmgdamo ab@gMgbgdabs ©d @aMmgdnmgdgdol sbmb-sBEmbsl dmbogslb Rstgzs 0daby,
61535(3 »(3906@Mdm N0 dobogsbo Lggmmgda® o6 ,(3bmgMgds” Mbws o399 gdsMML vsdnsbol
00mbgdol bgmdgnbgdgm o(339b."" gb 498mBnbscgmadl ,6ngmgdol 34bgdasb™.”

(2) domomswa 9aemgdab dmgsw 3nmmzboem eaemgdsdn Fsmgzs

396356000 BggcMS(300L Ld3MBLE NG M (3M LabsdsMommmb 3Msd@n g0l dabgogom, dofomawn
QBRmgdol dBmas 30mHmzbnm gumgdsdo s@bgdam bymdgnbgdgm dabogsb bygMmgdda Rsmggs
©o0d39ds:

1. 396mbob boggndggmby (bLodoMmmsadgb@m 30Mmds), Mmdgmoa(z bemMdob bogbawal 3G0b 3030
39qLodsdgds" o

2. 09y ,LobdMadEMgdal gobHamo 0b@gMgbo 3dogmPam@gds 3MMIMM(30mmdalb 360b-

“ 74

(3030b 8353670 @330,
(3) 354803590 356bmM309em980b mM380dnds 305

09) dofomaEo gBmgdob bggmmda sMbgdmm Dmasm 3oMmmzgbam Mgmgdsda gMgss 3mb-
LEOGYEOYMLsTsMNMgdMogo oMo 0bBgMgbgdn, dogsmomsm, 3Mgbol mogzobyBmagds,
35906 3M0]&03mmo© 50bmb-s0bmbgds 0bBgMgbgdn dmaswmn 3Mm3mMzonmmdalb 3ob3Gedab
dobggom, Goms NMmm0gmHnbsbobssmdogam 3mbbEaG oMo oMgdnmgdgdo aymb ™m3@o-
80dgdmmo.”

(4) 9 0096h09390980b dmdmzmads

o9y Bofggal 06@gMgbgdo osMss 3mBLEGNEM(3INEMLITsMNEgdHngn, sMsdgE, Bogsmoma,
35@030 Ibmmm ,ndMsmm bodsMomaomss® @s(3Mmo, 35d0b, 9.6, NAM0gM»Jdgwgdolb dmdmghg-
30l 8obgez0m, bogndgmosbo Mumads doMzgmem ,doMomswo NRmgdol gMoemdn Romggsl dg-
9L5353935" ©d 50Bmb-Esnbmbgds dofMomowo YBmgdom oMM @oMgdymgdobmab. 3o ob

0 NIW 2004, 999 - groBer Lauschangriff.

585Dy ob. Herdegen in Maunz/Diirig (2003), Art. 1 Abs. 1 GG, Rdz. 43, 50; 530l bobabssm8ogame ,898-
3mboG oo gog3000056" asdmIabatyg 3003l dgbobgd ob. Bickenforde, FAZ vom 3.9.2003, 33.

" dgow. Radbruch, Die Natur der Sache als juristische Denkform, Festschrift fiir Laun, 1948, 157 s 393c.
339M@g00.

 BVerfGE 65, 1, 44; dazu Erman/Ehmann (bgmenom 60), 11. Aufl., Rdz. 10.

™ BVerfGE 27, 1, 7; 33, 303, 334; 65, 1, 43 o dgd. g3qMwo; Schmitt Glaeser, Handbuch Staatsrecht Bd. 6,
§ 129 Rdz. 37; dazu Erman/Ehmann (bgmenom 2), 10. Aufl,, Rdz. 34, 96; 11. Aufl., Rdz. 10.

5 Hesse, Grundziige des Verfassungsrechts der Bundesrepublik Deutschland, 19. Aufl., 1993, Rdz. 72; Lerche,
UbermaB und Verfassungsrecht, 1961, 125 s 993c0. a396w©qd0; Schlink, Abwigung im Verfassungsrecht,
1976, 17 s 393c0. 3396 wqd0, 43, 45.
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398m339mb doMomswo gBmgdom NdONb3gmymgzamn mofmgdamagdol m@dsy 360d36gmmmdal.”
50b0dbmo dog30y356000 358 030L (36980L sBMbs s 3MgLab MegobyyBmgdgdmab 3mbinMabznals
dgdombggzedo dguMozbdymaygm 300 3obmsb ©s3ogdnmgdom 3o@ngal ©o(330L bLodaMzbgzobm
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333mgmgda” (Die Soldaten-sind-Morder-Entscheidungen).”

356 530bs, doMomoEo PP dgdal 83 Emads@ngnmo gsbbomgol dgdwga Loggomgms s
0b@gMgbos 5bmb-sbmbad 3Mod@nzsodn bomdmdgs dgzha 3Mmdmads, Mmdmgdas 3Mag@ 0z
LODBMOLL 8™ ggbodedgds. bagmmabbdms dbmmme obs, HMA3 g.b. 0bgmM3s (300 Mmgomasdm 339300
dofomoo Rmgdol aobzomemgded syy(30mgdgmo  aobos LadsmommgdfMagn dmbgbMoggdals
dogmao 3obgowal gobbmM30gmagds boanbgmMdszom LadbabyMgdmab ©s3s3dnMgdom, MmMIgmby(s
bogommbodamomgdfngo 33sMmggmmds yn@momgdsl 8dsbgamgdl dbEsw 0bgzg, Omamt(s
396dm dg@bgmds (30DbgLo), Moms ol Fomnsba oM oymb domomabgdmmo. yggmes bogsmm o
bodmgsomadm Mggb@ Mo, nbggg Mmamms 65b3gdabs s bbgs Lonbgm®mdsznm doyMmgdals (Fogsmmo-
0o, bLobmgsmmgds, Gmdgmo 3mbIgdl  3mogbGms  3MgoGMbsMm0sbmMdsL™) baddnsbmdsals
b@3omMo boMmdoMmmsegmbgb dbmmme 5©dnbobGmsonmo LabsdsMommlb 4393gdsmgmdals
8 omgdog Logdgms Bogbgmsgsm 8Msegemadbmaga
M9x8mAdgdabs, dmbozgdms o330L dgbobgd  3obmbgdo  ©os3doymBamgdl oy ofs bm@3al

209bo bLogdgoms gos(3930L Ladyyamgdoo®.

Lozbool 3M0b(303L o LogoMmgdl oy oMs dmbo(sgdms wo3g0lb b3goxozymo YBmgdol
0bgdmdaol 3Mm3al, Lodobzm, Loodmgggzm ©o o. 3. Lodsmomolb bygHmEsb.2" badmmmme,
396356000 BgEgMomMo bogmbb@ @ om Labsdsmommmb gosbygg@nmgds 3obmbm dmbidgbals
3gbobgd 396 sbabogl,? orm GmBgmo 3GoJ@03mmo 3Bmdrmg8gda 3nMabdnMogds badstmmgdmago
®35mbddMobom  3mmoaznobomzgal samgdgmo 0bgm@mdsz0ol Bysmmb domgdsl, Mmdgmacs
dndomornmo 0dbgds mEMaobobgdmmo @obsdammol bobssmdmga s 30Mmzgbgdal bgmdgnbgdgem
LygOmb HBOY63gmymRL SdLmmYG NG ©s(3300. 0y gMmo oMo dgbodsdobo Bobsdnmmdgdals
5Mbgdmdobalb Rogmos Lbgs 306l Lodmdomosmbsedsmmmgdfng Dmase doMmzbym gmgdsdoa,
35906 ymzgemo badsb 3m 0bgrmM@Is(300L (Fogsmoma, 30960 3oabEabybsMnsbmdal momdsdy),
ob 93mbm3ngnHo dgmdamgmdol oy 396dm dmbsa3939d0L dgbobgd 67d0b3ngMa nbym®mdsznals
dm3mzgds 3gMdm gamgdal bydogd@gdlb dmmab 0gbgdmms bggs@mEmmo s Basbol sbsbronmgdals

bamhgmagdom Lobgz0mboMgdymo gmod@o.

dmbo(39d00 o335 BaM3meanbomo 3ommgbmmo Bmgdgdals o(3390 O 93 GoMmamgdda
o6 dgodmgds @™  ©sbzMomgdom  asbobomgdmogl. 8060dbgdgdo dbmmme 3oL bros

% wobgm. BVerfGE 7, 198 — Liith; s35bg 3608030 ob. Erman/Ehmann (bgmeom 60), 11. Aufl., Rdz. 67 oo
393 339630

7 Erman/Ehmann (bjmeom 60), 11. Aufl., Rdz. 82, 85 s dgdw. a396Mw0gdo.

® BVerfG NJW 1994, 2943; NJW 1995, 3303; 500603649mmsb ©83533. ob. Erman/Ehmann (bgmeoom 60) 11.
Aufl. Rdz. 77 s 3980. 3396 wgd0.

" Ehmann, AcP 188 (1988), 229 s d93wm. g39Mw©9d0, 359 ©s d93wm. g39M@gda.

%0 BVerwG NJW 1990, 2770 mit Anm. Simitis-Fuckner, S. 2713; BVerfG NJW 1992, 1875; 5xb60dbmosb
©03030. ob. Schatzschneider, NJW 1993, 2029; Erman/Ehmann (8omoom 2), 10. Aufl., Rdz. 96.

81 Zollner, RDV 1985, 12: “juristische Hypochondrie*; Ehmann, Informationsschutz und Informationsverkehr
im Zivilrecht, AcP 188 (1988), 229, 259 ws 3g3c. 3396 wqdoa.; ferner Ehmann/Sutschet, Umsetzungsbedarf
der EUDatenschutz-Richtlinie vom 24.7.1995, RDV 1997, 3 ws 3930. 3396 wgd0.

82 NJW 2004, 999.
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5L NM9dogl, HmI doomswn YRmgdolb Dmasw 3oMmmzgbym amgdsda Rstgzal Bobodommdgdn
o6 dgndmgds mebsdMmgdmgl badmdsmadmbadsmmmgdmogo dmaswo doMmzgbamo Mymgdal
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m3mado(z 393006306 30Dobmsb s 3033065800 BmMIab Logbawol 3G06(303L ©3dsymazamgdb.
Bobosmdwgg dgdmbggzedn, hggbo LEMma LonbxrmM@Iszom LabBgds s Lodmasmgdmogo (3bmg-
905 Jomosbse Mbs aMmagymoaym. gb, sbggg, ssbENMYSL, MM s9y30emgdgmoas 3MbBLEN-
BEoYMLdsmmmgdMngo dmaswn 30Mmgbymo NBmgdobogsb bLodmdomsdmbadsMmmgdfngo
DRBmgdob godox3bs.

(5) 693505 50930l bosgdz9embg d9bsdg 3nmams dmgdgwgds

doMomao  @mgdol dmase 3oMmazbam ymgdsdy dgbodg SoMmms sMe30MEadntn
dmddggds, Mmdgmoi gbg-ob 823-9 dgbmol 1-mo Boboemolb Lodmdsmodmbedstommgdfog
Bmad 306m3bmm NRmgdsb bomImdmadl, bmMzogmegds dgbsedyg dofMms Mdnsmmm dmgdgwgdab
©3LabEMEL FmbadsMomgms ms3do (36gdoms semfggzol domom. baddg obos, Hm3 dgzMo of
5030398 dofoma©o @mgdolb dmaswn 3oMmzgbymoa gmgdabs s Jobo badmomsdmbadstmmgd-
030 LEdLEEsGn bbgowsobbgs Bobsdnmmdol oy LodsmmadMogo dgoganb dabgozom, 56 o6
3q0dmgds, 8500 00096@OHMBSL 3 mmabbdmdglb.t4 smbsebndbogns, BmB 396360l oMoy
Lo gMBLE G MM babadsMomm 3o@ngbs s badmdsmsmbaedsmmagdmogo bmaswa doMmzbaymo
Bmgdalb Lbgs g9dmgmnbgdol gmE™dgdl 30 56 0ygbgdl ndsgzmEmyman doMaomswo MBmgdal
Bmad 30Mm3zbnm NRmgdse, 9Msdge sbdMal gsdmbs@gabs s 3Ggbal mogabygmgdsboseb
bmMB-Bmbal 3Gm(39L30 505MgdL b YEMsmm NRBMgdse. M3 380, sDMNL godmbs@zabo
5 3M9Lob Moz30LbYRMydol SELMEMEYM 3MomMG gL Y3oMabdnMEgds 5s30560L YRmMgdoms
930m3mmo LobadsMmmmmb aomsbyzg@omgds jommemnbs gmb dmbszmb Loddgdg (25.06.2004).%°
dmbodotonmyg (39935630385 mogol gobbbzoggdmm sBMdo (sboo 5mbadbs, Mmd 396030l
393mg60m%* 3Hgbol megobygmgds aox9@ndgdamos, Hm3gmmsb JgosMmgdomsy doMmmabama
aRmads Mbos ngmb gozomgdom 860d369mmm3s60; dmzgs MM, MmMB Jobdoms 36y dbatgl
ao@sgobrgds.

83

3g3g Jonbobols dg300bgzeDy, BmamE(z (36mdaemons, mm3gbamnbo symgbgdl 3sbmbals as(393sL,
o3 39M35bam gggMomam LsgmbbEodmom Lobsdsmommml 8magnsbgdom LyMws, g. b. 0b-
B3 (30990 0130035dmM 339306 doMomswo YBmgdom gogdsmmnmgdabs. ob. BVerfGE 65, 1, 44 ;
535b05b 83533, 0BMBagmo dogmdal Igbabgd ab. Cremer, Lohengrin o 93985600 0bgm&ds(30ma
»g30ma03mM33930L dofomogn yymagds — das Grundrecht auf informationelle Selbstbestimmung des
Ehemannes, 65dm3ddo: Das wahre Verfassungsrecht, Geddchtnisschrift fiir F.G. Nagelmann, 1984, 275 wo
d99. 33969d0. 0330 ©og30509dmm0s 396 M3yl dgz0mbzs @ (36md Bsdombmab, Mmdgmacs
oM gd a3006 godgmea: ,306, Mm3gmo babmasmgdolb Bgzmo bt s Lowss dgba sdowgdal
s@goen?” (3mdymmbo, moabggbo, 8g-19 s 24-9 bodmgme.

¥ Baston-Vogt (bLgmemom 32), S. 122 bjmenom 516

%5 EGMR, NJW 2004, 2647; 50603b9mmab @s3933. ab. Heldrich, NJW 2004 ,2634; Beuthien, Kommunika-

tion und Recht (K&R) 2004, 457.
% Erman/Ehmann (bgmeom 60), 11. Aufl., Rdz. 78.
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. bs3mdomogmbodsmanmgdmagn dbmgsa 3oMM3zbnyma MRmgds
1. ab3-0b 356mb3Eadmab gomymagab bygmdgmgda

Bmasn 30Mmzgbymo YBmgdal badmjomsjmbodsmmmgdmogo (36905 yzgmodg doMEogo
dgodmads godmoaigl, 09 ©3mdMbogdom dobo ofmymagol Logmdzmgdl. bLobgmomdm,
abg-0b 3obmbdmgdgmbs s 033gMnal dscmmal bobsdsmmmmb o6 LyMos, 3oMmgbymo ygmgds
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dgdm3gd0, HmMIgmos a53m3 BgEgMomm@ds dsmmagbds Lsbsdsmmmmd badmmmmu b
S0,

abg-ob 306mbdmgdgmas o gobsozbows, abg-0b 823-9 Igbmmol 1-mo bobomom dmasmsw
©gmod@o bedsBmmom ©sg(339 30Mm3bmmn Mgmadgdo bodo bogmdgmob godm:¥ 1.

®03%9 930658 9b0 YRMgdab” smosfmgdom oM bos dgddbomnym mg0madzmgmmdal Rmgds;
2. 35 EgdMmgdol bomdmdmds ammobbdmdos JmbgdMogo momgdmmgdal bgmymasl; 3. 3ocmg-

»BOZMOMN

bmmo YBmgd9d0lb Imzmmmds s dobssmbn sGss Lo 3doMmobow bommaw gobbodmgmmmo.
3) by 3dM M33Dg Y3aMm3Ggbo YRMgdab sM3MLYdMS

@00l 0gddob  n3oMzgmgbo  Logyydzgmon, Gm3mob 39653 bognbo awas, gumdbgds
BombMGoH ©d ngmmmao® dgbgomgdgdl, Hm3 ssdasbl o6 dgudmoas Ly gnomsma magal
5 30b0 goMgasbo o9y Jobagabo sb3gd@gdab gab3oMmazs 93 YgBmgdasms L3g304030L go8m; sbgzg o3
DML 30638 3039000 gaLabyFmgds, HmT ob bognmat msegh mdogd@ow 396 og393L s 39 asyowab.
Jo6¢0bs 05 bog060b0r300b, (365005, BoMmImmagbgmns, Hm3 bLyMmas@ds ©gsd 035¢MHMUL bs 3mmatn
amom, (36mzMgd0m, MoM3moms s Sbammaoymo Lbgnmgdfogo bobomagdom, sbggg mysboo,
9936G0mboms s dz0mgdom, sbg39 OMIz9d9m0s, bgdasMmmma nymb s@sd0sbab ,, 3mmEoz06Mgds”
©5 dabo dobogobo gob3gdal gogogs d0ngy ob dog dMewym-ob dmeyda (Peepoder BigBrother-
Show). o835 98 gommbmgmbds sbgmo bbgmdal aobgomsmgdal Logmmby SdLEGMsdG Mmoo
B0bobBom asbdgmn@s 36nb30398Ls o (36989880. L530608,F8 GMBgmbsi o6 biy@mws ,bogmmam
093bg 030658 qb0 NRgdolb” smnaMgds, Moasb ab mzomB 3mgmmdal Mgmadsl ndmgmws,®’
309000 gd®s, MHmMI 530560l LodsMmmgdmogo domoygmgds bognmem moegdy oM dgodmgds
9939399 ©oagl, sbgzg yzgms NBmgdal Logmdzgmo o Bobsdnmmds agmb (dsgsmomsr,
LogMofgds ©d 3omEgdymagdgdo). gb ,0069dM030 domoygymgds” ((3bmgMgds, Lbgmymo, xob-
3O emds) o6 Lagommgdl 3mba@onma badsMmmomn smnsmgdsl ©s, RzgnmgdMng, ©o3mEos
Lobbmob LadsGomaoms ©s LodmdgomosmbsedsMmmgdfogo bm@mdgdolb 0d bobomom, Mmdmgdacs
35&030b bgmymazal, babgmdbogmbs s LoMal (oms@nb) Bobssmdmgass dndstmymo. sdom

8 ob. Mugdan 11, 1072, 1077, 1119; 111, 61.

8 Savigny, System des heutigen romischen Rechts, Bd. 1, § 53; dhnlich noch RGZ 58, 24, 28.

¥ 580b 8085 8mnsbMgds o6 Bbmmme Mol nsbmmo mads, 8689w smabgmBgemgl s53&™G0Gg&0
(Nikomachische Ethik, Band 5, Kapitel 15), ®m3gmo(3 q8sBmnmmdslb bsgnmata omsgol babssmdoga
dg9dmgdmsm 300Rbg3ms @ 13003 33mgmmdsl gobobomsgms d3mmabol Lababssmdwgam ydstiom-
mmdo. 3960 (bmmom 21, MST, § 6) godOmdws, 3053006L dgmdmoas mgzgomdggmagmmdabes o
Lo gmmata Lbgymalb mMasbmlb gsyomgom msegabo 30mm3zbqds mgommb dmazommb mo30006, go-
6500056 0l 980 Mogz0l Mgl gobzamaagl, Mmam(z oMamm badyamgdal, 6gd0bdagHa Jobbal 396
5 5@530560FMMBsL bognmam 30Mmzbgdsdo gomsesgmabgdl.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

bog0bod se0oMs ob, Mo emgl bomImdmdam 30bmab@ngado yzgmabomgal (36mdomos, 396dmeo,
M3 bLbmEgE 30MHm36980b , 30 gbo NRmgdalb” o335 dgadmgds 3mbBgbmoaglb JbmEme ©s3-
(3930 ©9dmgdgd0m (3mddgmgdolb YBmgdol oMmMgg3s), JogMed sMs sobmeyE Mo YBmgdoo.
dgganl gdsmormmdabs (abg-ob 823-g 3nbmob 1-gmo boboemn) s ImJdggdal Mgmgdol bgmym-
33530 (823-g dgbemals 3g-2 656.) abg-0b gmod@nGo badstmmmoab bGEnJ@&nEal Rodmysmndgdaoo,
obmob d08ommgdadoz abg-ob 823-g dgbmolb 3g-2 boboemn Zo@gMmosmMbadstmnmgdngo
boboosmolb 8303 3o6mMbgdl 3oMommdL,” Bzgmmgdmag, dbmmmm 39bmb3gdgmb Bggdemm,
©059(33° 3060m3693s o3 Lobob od(3030 JobmbBadom. Me8gbss(s 39bmMbImgdgmo o6 dndomdeos
5b0dbyyemo  8ndsmomgdnm,” bedmbadstmmm bLodsMmsmlb MBRgdmms bmmme ghomn abs,
Bmaon 30Mm36mmo gBmmgds gr0smgdabs ,obsMRgb Mgmgdsw® 823-9 3mbemal 1-mo baBoemao.

3) dmbgdMmagn maMmgdymgdab s (30mgdmmds

30Mmzbnmo  xmgdgdol ©gmod@nco LsdsMmmon ©so330%y Mool mgdal Jgmeg
Logyydggmo gymobbdmdl, Hm3 gomegdnmgds gbgds JmbgdMog mamgdemgdsl s gommgdmagdal
(36985, 5b939 965358 g Basbol 565 bromM g0l 3GmMdrg8s@n3ob;™ 580@m3 baBsGomal
356300069353 2obbEAM Fodnbrgrm Igbgmmgdgdl. smbodbymmsb ©s39330Mgd0m obgMa-
m9d00 56 30LoY6Mgdo.

% Deutsch, Allg. Haftungsrecht, 2. Aufl., Rdz. 62.

o bgmmom 3.

0dab dgbobgd, Mo, Dmaswa dgbgonmgdal Jobgogom, s6s Ibmemme Gummow 0b@gMabl, scedgo
abggg o@gamaEn 0b@gfgbgdalb ©o(335L dgadmgds gdbaby@gdmmgl, dgsw. Enneccerus/Lehmann,
Recht der Schuldverhiltnisse, 14. Aufl., S. 6.

3bo©0s, abg-0b 847-g o 253-g Iqbmagdal dggmo Mgwadnab dobgogom, abg-ob 396mB3wgdgmas
Lbgmmabs o gobIMMgmmdalb bgmymaolb dgdmbgzgzgda Bgogobmmgs abggyg, Bmam&z magaby-
Bmgdol ©s3eMagzs (Mo Ibmmme gossanmgdol mogabagmgdal dgdbmnwgsel ammobbdmdl)
96 Joemal bdgbmdmaga 3@ ng0lb Fgmabgs (g3-0b 825-5 3mbmoal dggmo Mgoadnnm) s 3s@ogabs
5 ,bygmogFa® 30Mmzbgdolb ommagzal Jgdmbzgzgda godmzggmes. 530@ma 3oMmgbyma mamady-
3ol bgmymgzs Lodmbadasmom Ladstmmmal domoao der Herrenreiter- (BGHZ 26, 349) oo der Soraya-
Entscheidung (BGH NJW 1965, 685) go©s693980mgdgddo abs-ob 847-g 3qbeal sbommmgoanm ofs-
do@gFnamafn basbabmgol gumown gm@doc sbsdmanFgdom agm babdzombamgdama, Mo
0@ gMeGM@ada dmmmb contra legem a50035mabBobgl (Larenz, NJW 1958, 827; Diederichsen, AcP
198 (1998), S.193), von BVerfGE 34, 269 aber bestitigt wurde; dazu Ehmann, Das Allgemeine Personlich-
keitsrecht, in: 50 Jahre Bundesgerichtshof, Festgabe aus der Wissenschaft, S. 613 ©s d530. 3396930,
614 Fufin. 7 m.w.N. Die Entscheidung BGHZ 128, 1 o 3399w. 3396©gd0 — Caroline von Monaco = NJW
1995, 861. 53 go©sbyzg@omgdadn 306mmzgbgdal ngsmyma 068 gcgLbgdal bymymanbmgol gymewmo
Lobgz0gd0 339 B0ygbgdmmo §gogomabmgzgol Gumow© sbsbmoymgdal 3o oM, ,gmman 3mad3gb-
Logoob® gbgds s amgamallbabgdl Dosbolb s65bmenMgdsl oxeM08gd0l dmmbmzbal baboo (vgl.
Erman/Ehmann (bgmeom 60), 11. Aufl., Rdz. 381 ©s 398amadn). 3obmbals 2002 Benob 1 sg30b@mbL
doodn dgbgmoao 53mgdgoms gbg-0b 253-g s 847-g 3qbemgdo s gbg-ob 253-7 dqbmoam s65bmsy-
61965000 ab, Bo(3 o6 39MoEMAL bobg3098L SoHM3zbyma PRMygdgdal bygmymayobogal, gofws bg-
JLgemaFo mgomgsdmmzzgzolb dgmobgal 3g8mbggggdabes; 98 396mbBAgdmmdal mogabgdnmgdsdy
ob. Erman/Ehmann (bgmeom 60), 11. Aufl.,, Rdz. 378. Seit BGHZ 143, 214 - Marlene = NJW 2000, 2195
306m3bgdal 3mBgMz0mmo 06 gHgbgdal bymymagabogab (ab. §gdb@do HI 4 0% (5)) @obadggdos
do@gFnamamn Bosbal sbsbmam@gdal dmmbmgbol @aygbgds g.6. bgdemmgal sbsemmanal gboom);
ob. Erman/Ehmann (bgmeom 60), 11. Aufl.,, Rdz. 241 ©s dg3mamdo.
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2. dmadm0 306Mm3byma Nggemgds, Amame (3 md30bygamgdab (36930b
3mb3Mm9&ndgds

3) 0333600b LabsdsBaemmb AmbabdMgdgda

ab3-0b 3obmb3mydgmads yomym doMmgbymo nxmgdgdol gmodd Mo bodsMonmom ©s(339
obg3g 080@m3d (39Lodgy Lagymdggmo), MM Jommzbymo NRMydgdol o6, MmamE (3 0bmegdmes,
0bogoyemMo  Rmgdgdolb dobssmbo d3zgomMoe oMo aobbodmgmmmo s of3 dabo
dmnmmdss sagbomo. 3308md 033gMool bobadsMmmmb o6 LyMes dmaswa doMmgzbymo
QB gdob smosfgds. sebndbymads gqgMdsbool 0@ g3emmdnl dgbsbgd aswsbyzg@omgdada®™ 1904
Bemowsb d943bs Bomdmmagbs, Gm3gmdaz 033gG0al babodsMmmmad bodgbomdgm bogdosbmdal
30bbmM(309mgdol YRmgds 50sMs IME0gd(30000, HMAgema(y 3oMndom, d3oMmgbym Bmgdgdal
500560 gdsl boomms s 33390Mo© YJoMyYmREs.

53 d93mbgggado, 0339M0nlb dscmagbo Labsdsmmmm 0mgamobbabgds, dggdmm oy oMo
®030b998mgdal bgmymgem ImgabdMgdobs Imbombgmgbmeb w©oygbgdymo dm3sbyybol dmm-
bmgbo, 56 30gbmmgdabs nw§g3emmdol 3Gmondns Dosbal sbsbRaNMmgdal megomsb d(30mg-
3oLl Lodgbomdgm bodydgdom LafMggdmmdalb bybgdol oM@ggz0L asdm. gb 0do@mad, HmI o3
dgdobggzado 09§gdenmdnlb Lobs@mdmdo Bomdmgdalb dgbyzg@ol dgbobgd dmbamAgmals 6gdady
@b oMol bgdmgdgegdol gbom dmbamhgmy sbmb-obmbal 83 Ly gombl. s@badbyma womym
0339600l dommagbds LobodsGmmmd dmEogsnom, M3 oy mazobyymgdsdo dmosdbmgds
823-9 3qbeal 1-gem bobomdo LEMmos bmaswo ,6930L Mogzobygsme dmddgwgds, 35dab
B0sbolb 3bsdEaMgds LSNPS Yymzggmmgal 0doom, Gm3 6ol mogabygsmo Imddg-
905 39bmbLoB0bssm3gamm omobgds”. gl 3mboans mzgoo v3EMM0GgE M v3&MMgdal
dgbgommgdsl dggbodedgds. 599006 a93m3nboMgmdl, Gm3 ,30bmbl LML vEbm 6gdady
dmddg09ds J8909d0L domombobnbssmdmgamm dggebgdolb bogndgmgdowsb sblbsl, Mowpgasb 396
sbobagl 93 bgdmgdggdobogal aobbs3mmmgdym namadsl. domagzg bgdsymgzmmdom dmjdgwg-
35bg bgasgmgbs 30bmbLababssm3gam babosmb 0dgbl ggm@dal badysmagdom, Mmdgmdoacy ob
353mE0b. dgbodsdabsw, dobo JoMrnmbabobosmdogam babnsma gmnbogds ,dm@yngdal, 3domabe
5 0dmgdolb @M™MLY, Dmasem Mmam(g 93dmdgb, sMsbadsmmmgdmogo Imgdgogdoom Ygmgdol
bgmymagob gboo. 930@md sbggg dgdmgdgmos, mogabyamadol (369300 93 aboby Asdmysmnd-
gL 30MHmzgbmmo 36 nbngnysmYMo RBmgdgda. ©sdMY300gdgm Lodgbomdgm LobsmImMbmsb
DOD0gHNMsdo bogdg gbgds s dbmemme bLedgbsmdgm LabsMm3mb bgdoymummdoo dmJdgwgdsl,
0M539@ Lo gMM3ME(30m LOBIMML Logdnsbmdal BomTommzgabs s dgbMymagdal byds ¢339 Mbw
3503dmo39b ,mdogdE Mo gmMdoom (bogmngmn)®, Mol godmz sMbgdmdlL o3 LBsMIML yegmgdal
5m0oMgdol 3yt Lagymdgmagdo. s30&md dgadmgdmes, Mdnsmme bLodgbsmdgm LsbsmImb
boboomdmgg d0dsmmyyma bgmdgdms s bgmymes asbboemmmoym gbg-ob 823-5 d¢gbemol 1-emo
bobomob ymgdolb @omm3z9390.

b0b0dwgdomy n9§gdemmdnb go0564y39@0mgdals 3606(30396d0 dabocmygdos yzgms gemgdgb@oa,
m3mado(z (30 dgmos dmaswo 3oMmzbymo nRmadol, Hmams abz-ob 823-g dgbmob 1-emo
bobomom s(3nmo sdbmEaE Mo NPmgdal, Eobodnmgdabes s 3mMb3zMgE&nbgdabmgab.

% RGZ 58, 24; dazu Hubmann (Lgmeoom 7), 113, 143 ©s dg3gmdo.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

3) ma30byygamads, Mmame(z 3bz-0b 823-9 Imbmmal 1-gma 656amom
35035mabbB0bgdmma 33bmmyGuMa Ygamgdab 3356 gmdaman (3693

dmemmb 0339600l m3ocmmagbds babsdsMormmad dgJdbamo s gubdz0mbaomgdswn badgbsmdgm
LOboMIML NRmgds gongm, Mmame(y 39650M30L mogobyygmgdol 3mbiMmg@&nbgds. of Fmasdmgds
35b3Bvd0, Mmam(s sbgmo, Mm3gmdas gb meg0byEmads M339 Lodgbo@mdgm Lobscdmlb 3q436anbo
3 bogd056mdal gsbbmE(309mgdal bezg®mda ,mbdog & Fm@Isl ndgbb®. s3gbsw, o) sdLmenyy-
&m0 bodsmomnmgdmngo boggmggdo s YRMgdgda ((3bmgMgds, bbgnmo, xebdmmgmmds s sbggzg
bogmmmgds) dgadmagds mogabygmgdal (56980L 3mb3Mg@0Dgdo gsbabomgdmmgl, 8m(3g3mo
badoMmmmgdmngo boggmggdo @303d06gdws 8 (369098L (corpus delicti”). g30bs (5bmgEgdsl,
Lbgnmb, gobdMmgmmdal 54gbgdl bosbl, 5300 ob bgmymaab badsmmmob bydagd@ol msegobyey-
mgdsL, M300mb a5bbadmzEmmb, Go Mymb magal (3bmzmgdal, bbgmmbs s gebIMmgmmdab.” gl
a0bbs 3momgdom 03390989, o) g4odn 3530968906 M39090L M3gMo(300L MabbIMdolL gomgdy; o3
dgdmbzggzodn ab Bosblb 04gbgdl 35(3096@0b Lbgmml, d(3s o M3gMazns 339 hoGoMgdymos,
o bgemymagl 3ob. ol brs gobadasMmomegl sMs MmamM(y JoMyMan, sadgm 3530968 0L bgdals
135803(3997mdabomgal, 9. 0. bmgswn 3oMmzgbmmo nagzmgdal dgmobgzobomgab. sbgzg bs gnocgdals
bgmymazs, abz-ob gbom M™T noggols, mabogl mamgdsdmbomo 3o6ob mogabyygmgdsl, asbjomaml
bogabo LyMzomabedgde (903-5 dqbemn).”” bs3mado 803Bn3zgmom 3o8maynMgds >sd0sbal
MMa5bmgdol 306mbme domgdal dmadMmgds Logmm@mgdol bgmymesE; MmEs ©mbmEo w339
3903330 0s, 35306 oM (3 Lbgmmb sagds Dosbo; ofi(3 ob s 563 dgbobobow aows(3gdymo
L39M3ob N 3obMbm goboaMgds sfss LbgYmOb s, smdom, stz b FMnMgdal bgmymas, 503 @
©50689M9Lgdmma 3ol bgdal cmozobyygem dmddgwgdsl mobogl. dgbedsdabsw, sdnm bosbo
23905 3ol DmgsE 30Mmzgbym NRmadsl, mazabygsmo dgbgonmgdobsdgdd dmgdglb bogmosm
mEaobmgdbe s L3gMBsl, 564 0Ly, BmamE (3 Bob biy@b.” Bggbo MMl nymMoammo dmdmgHgds
500530560b  Lbgmemb gobobomogl dobo mGgsbmgdomydom, Gmameg dmbdemgdaol 3oczqmal
omdaly, Mobmab ©s393d0Mgd0ma(3 Lbggdmseb m@mmagiomdobsl 1bos nymb ©agmo dabo bgdals
ma30bg9mn 3md3ggds (aoMa(33omadol d93maas 30), O®mIgmo dob mgommb sdemggl
sbgzg 306m3b930L MMasbmgdabs @s dobo babomgdal (sb3gd@gdnb) dgndrmmsegsm gsb3sMaszal

9B@goob.
09 gl a0ds@&mbgdemn ImbsdMgds mez0byyamgdsdn ammabbdmdl, abs-ob 823-98xbemals

-0 Bobomnl goggdoom, dbmmme gomssanmgdol magabagmgdslb,” asdmbsgmobgdos mboos

2 (36905bmob s 3ogdnMgdom ab. Deutsch, Haftungsrecht, 1976, 111.

% bbgsbsnmow ab. Fddsbob (Ljmmom 7,116 ©s dgdm. 3396w0gd0) bsdmdn, MGmdgmas 9i34dbgds

MRmgdal, Bmam&(3 ,00Mgdgmo 6gdob” dgbobgd Bomdmmagbsl (a3. 121, 128).

o9y gbg-ab 833-g 3bemal 1-gmn bsBomoo owggbomo bsgnmEgdal (56gds 8mdMsgn ©s wdMaga

Bogmgdom o6 0dm©gds, 3039 3M(39mEgds Yzgmeggmdyg, Mo, 3mbLEGM 00l 8g-14 Bxb-

mab 1-mo 65Bomalb dobgogom, Lsggommgdss, 35306 Lagnmmgdol Mamgds o6 gsdmMnsbagos

»BOPRMBEgdsl” BJabos JmbgdMogn basbals 3Gimdmgds@ngol godm abz-ob 823-g dqbeol 1-emo

boBoemal a(330L Godamgdawab.

% Erman/Ehmann (bjmmom 60), 11. Aufl,, Rdz. 269 ©s dgdmam3a. 3ob@L by@ws (bjmmoam 21, MST §
6), sbsemmaon@n mog0LBEds gr0sgdabs 50s30560bmzgal 8ol MBsbmsb s3o3dnMgdom s oM
30006 80dsGongdsdo.

% Palandt/Thomas § 823 Rdz. 6; anders freilich Leinemann, Der Begriff der Freiheit nach § 823 Abs. 1
BGB, 1969; differenzierend Deutsch, Festschrift fiir HauB, 43 ©s d99w. 339Mw©gd0.
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50330, dgbodadnba, dogomoma, agdnb @ndalb hodgzgdal o3@domgs Jmbgdals domnsbmdals
R¥O@FIFIR, 2b93d, aobobomgds LoggM@gdob bymymBar."™ Mmogebyamgdel (330 aos-
5©30mgdobmogabrymgdoboszzom drmmsgb bogm39L,mm3gmadn30s0b@gMgbgdmm 3omb dgnd-
mos d by@b gossanmgds. sbggg Logmbmal, Lbgmmob, gs6dGmgmmdobs s Ly gdals
©5(335bdb ghmo® o(3Ymos dbmmme ©s0bGgMgLgdymo oMol bgds, 3 bodsmmgdMog
Lo3gemggdlb Bmadzgb Logmomsma Jgbgemgdabsdgdm. smbadbymom s0blbbgds Ladsmmmgdmngo
Loggmggdom @sim bygmda Lbzgdolb homggol dommmbabobssmdogam babosmoa.* ©sbsdsmmal
dg3s0aqbemmdol dgbodsdobmds dommomgdl doMmombabssmdmgamdsedy, o9 @ebsdsymagdoga
3mg8ggdab dgogan s8sGmnmgdl gdgb, Mm3 8mddgmo 3o6n bommaw'' Begmgmms bbggdolb 6930l

®030b98mgdam ImJ3g0qd0b ozmm bgggHmaa.

3) 98mgd3dmbamgds, m3000mb g336LsdmgMmm...

39635600l BggMomy®mds ydommgbds LobsdoMmmmd mogal Lobgmaddmgsbgmm aswe-

By30@0omgdodn™
353m6M33930L YBmgdo s bygMme, GmIgmdoz mogabygsma bgdab bogmdzgmdy dmddgogds
(3990 Nbs ngmb, HmamE(3 Dmaswn 30Mmzbmman mumgds, s asbbabmamo:

1) dobBol bgmoemolb aosbyzg@omagdsdn ommazgmmn 63d0lb magobygsmo dmddgwgds,
Mmgm&i dmagso 3oOmgbymo aamgds sMbgdomom ©obsdmmadamoas Bobswswgdom, ,MmA,
dofomoma, Ibmmme d934369mb 93990360L g@mgds, ao@ebyzo@mb, o1 Ms dmzymmdom gobaopmb
bg80bobgmadn Lodmgsmgdabmzgal Lo gmmstn bgGomagda.

2)  dbgomol dgbobyd assby39@0mgdada atmggnmo bgdal mogabygsmo dmddgogds
a560bomads dBmasm 30Mmmzbam MBmgds; 935Lmab, ab bomdmmaqbamos, Mmam& (3 ,30Mm3b6930b

(BmamM d3ggomss 6oblbgbgdn) Dmgaswa 3oHmgbyma gmads gongm mzgoom-

dobogobo Lggmm, Mmdgmos, doMomoEs, dbmmmu 3oMoms megzoLGSM ©d 0bognESEYE
®3003853m6 339356 99393gd00gds; o 3Mb3MgE MM 035MeEgds doeata mawals Labom-
dmb IBmmdgmol, MHmamms dmxgomomgl, HmIgmoi Mmobsdgommgg obEmMoymo 3oMmgbgdss,
DRmgdsdmbomagds, 03000m6 3obbadbemg@mmb, od3b o oM 30639L M@mgds s HmIgma babsdo-
m39500L g00m35mabBabgdom dobo gsdmbabymgds asdmoygbmb bgjbgsmyma dobBodymomgdgmo
badomgdal Mg3zmedobogal: dbmem 396 Mbos ssBgbmb, Mo FoDbac ©sndgzgds dobn, Bmame(s
dmx0M0mobl, byyMomal godmygbgds.

3)  dogboBmuomi by Fsbsbgmolb dgbobyd aswmsebyzg@omadsdn ggmgMmema@mds mdsmagbds
Lobadommmmd  dImbamhgmol  osMmmzgnmo  mgomasdmMygzgaob gBmgds, Mmaméi  dmaswo
30Mmgbymo Mamgds, asbbabmagms ,3060b MBmgdsdmbomgdsm, M3000m6 goabyzo@mb, bsza-
560 bo@yzgdo IbmEmE gMomsgHon dmboydmg 3sMEGbommabmgol gobsmb bymdobsbzomdo,
356LobEgOYmn BAHobmzal o Labmasmgdobmgab®. ©35bmsb, Mzomasdmm33930L MBmgdsdo,

100 BGHZ 55, 153; ferner BGHZ 30, 242; 86, 152.

191 *(93a) 980@™3 domnsba® o6 00m3omnbBabydl MmBsGonmmdsl ggmemobo (Gerlach - JZ 2004,625), oy
(36mdagma oMol bozbmgmgdgmo saomn 0gbgdmms gosmgdmma mgomdyMabsgom — BGH NJW
2004,762, doaod of gobobomgdms (bazbmgmgdmal badsgmm LogMzob) Lognmmgdol bgmym-
go. ob. Erman/Ehmann (bgmeoom 60), 11. Aufl., Rdz. 113, 145, 150.

LG NHo PRmgdal Logmggmomsme (36mdoma babosmabs s boibswal sgamgdmmdals
dgbobgd ob. Hubmann, (bLgmeom 7), 140 s 3930. 3396 @gdo.

102 BGHZ 13, 334, 338 - Schachtbrief; 26, 349, 354 - Herrenreiter; 27, 284, 286 - Tonband; BGH NJW 1965, 685,
687 - Soraya.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

Bmam(3 dmasm 30Mmzbym i3mgdsda, ImosbMgds ,Bmgds, o1)dzoL 0y 56 Lagymama bJob
gmbmamadadg Robgmo.”

4)  dommb, Bgogms00b mdscmmagbds bobsdsmomma, sbggy, bmmsenslb go@sbyzg@omgdsdan
OMMZJNM0 030ma853mM 339300 NRmads, MHmami dmaswo 30Mm3zbamo Rmgds, S0
3mbaMAgemal (Jomob) gumgds, ,03000mb gosbyzo@mb, LML oy oo dob dabo 3gMdm bygMmb
dgbobgd Logmomomn gobzbowgdgdom Lagemme gsdmbgmes s o dob gb LyFgomo odsb, Mo
BME3oo bos dmbrogl gb~.

3. Bmgs0 306m3zbnmoa Ygmgds, Amam ,hsARmBmgds”

0dm9bowm, A39b gomnamgdm, MHmd badmJomsodmbadmmmgdfmngn dmaswn doMmzbamoa W3-
m9ds M330bxmgdal J3gbyzgims, MHmdgmadsz Hbos gs6LadMzMmML bygHm, MmIgmdag mgom-
308mM33930L gBgds @3 0gbgds.

3) bggmmos omgmGas

(1) 3a63dm boggmmb sz gemo bgghm

553056L, Bmam (3 (06@0dnM) 30Mb, gobbogomsmgdmow bgaMogds LogM(zg, Mm3gemda(s
ob bbggdobogob aobdoMmBmadymoe bos ngmb. gl Sbom3mmmaan®n (3mEbs oo bsbos
BmasmaE 50 gdamos, doamed bognmmgdl sbgzg onGowone ©s339L.'% Lsgombo 3s0b(3 o3
LogM(39L gobLaDEgEMNE LgygMmgddn dmad(393L 0bgag, Bmam s 0DEMEYds bbgswsabbzs bgggmmda
DQO0gOHNLaBbssMBgam 06@gMqbgdal babama gdmme; 385Lmsb, dabmgalb swa gbamas dmaswo
s L3gEnomyMo LadmgMagdo. 83 3MMdmgdal SLabLEgmoE ngoMmaEgds, Mmd dgbadmagdgmoas
Rodmyomndoglb o aobabodmammb ©sdseg0 xodgn, GmM3gmo ,300m36930L Mmz30m3ymes-
mdob“% 456398ms: nbngoosmuMn, 39Mdm s bonndmm bggmmgdo.'® bbggdo (300mm396 53
bgggmms Lob@gdob godxmdgbgdsl sbg: LydLbyomyMa, 06@ndNMo s bLmzosmyMo bygdmgdo;
b3bdsmMmdol aomgdg dgadmagds 0mgdaolb, MM smbndbym L3998 gdL ,bygmmms mgmEas®
39650 aobbodmgMmogh: Mo PBMm mMmIss Rstgzs, oo gmm 860d36gmmmzabos Ramggal
B0bo30mdgda.'%

(2) 3960dm baggmmgda, Gmgmeaz dmgswn 6330bs s dmydgwgdab msz0bmeemgdgdnb
Ig b ywgab bgghHm

bLRgOmNS MgmE0s 396 35bLbabdMgMagL ,30Mmzgbgdals, Mmam (s bgmdgmbgdgm LabyoblL®,
Mm3gmo LaMagdmmdl  sdbmmaBmmo o330 s 830@m3 3gH 50bmb-snbmbgds Lbgos
Loggmggdbs s 068 MgLdmsb ghmaw. smbndbymo mgmMos, sbgzg, 396 g 9bL 0b&ndn& o
398)-653m 53500 05(330L oML bmznomaE bgggAmMgdL ImEal LodrgMgdL. M3 (39, 98 3Mb(3gB (0L
0d3b oo 360336gmmds, 306500056 LobodsGmmm 3Mog@ogs bLodmgomadmbadsmmmgdfngon

1% sbgMomgdom ob. Kohler, TherJb 18 (1880), 129; ob. Ehmann, AcP 188 (1988), 233.

"% Hubmann (bLgmenom 7), 268 ©s dgdw. 339M©gdo.

105 BGH NIW 1987, 2667; BverfG  NJW 1991, 2340.

16 5mbadbmmsb ©o303d. ob. Erman/Ehmann (Bomoom 2), 10. Aufl., Rdz. 30 ff; 11. Aufl., Rdz. 7
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Bmado 30MHm3zbmmo NRmgdol snmo byggmmb bagydzgmbdyg, doMomseae, ndmMmgds 3ghdm
bzgPmgdoom s 86 36M(39mEYdS 3MBLEGM00L 3g-2 8mbemals 1-mo Bobomoo s 3me dmddgog-
30l dego ma30bmgmgdsdy."” ©sbzMamgdom dgbmnm3930b Jgbobgd aboemgo Il baBoemo.

(8) 6mMmIsGoremn sbsenoo byemddmzsbgenmdab soyz0emgdemmds

39M35600L  gBgEgMs300L MBomgbds LobodsMommad dmaswn 3oMmgbymo NRmgdal,
Gmamez gbz-ob 823-g Igbmob 1-gmo babomol goggdom sGLgdymo ,Lbgs" Mamgdal, (3693590
©5330L oMbo 3gMdm bygMm megowsbzg asboboms bobynl @ammgdem, ©ymenegdse b
Bostmbmaoamgdowm; dobo damombobabssmdmgam bgmymes 30 dgadmgds dbmemmm bozgmgoms o
068gMgbms 56mb-sbmbal aboo (30mm3gnm d98mb3z93980 ©oaNbrgb.'%® gbss (30M0gma gme-
dnms, HmIgmog o6 360l dmgsn 3oMmmzgbmmo YBmgdal obsdsnmoal dgdsaqgbmmdal o
30b d9bm398L. 530@m3 393560l BgEgMs300L L gmMbLE oG YoM Labsdstmmmm gommognl
35056439@)0mg3530'" LodoMommosbow d9603bs3005, HMI 88 abGgMgbms ©s Loggmgms sBmB-
©36mbsL 3m3ygzgdmeo (30mm39mmo dgdmbggz0ol bodsmommnsbaw dggebgds, 3ogmad bemds@ oo
dobomob bgmddmazebgmmdam 396 80nmbgmms Bommmdbaxmmmgds. 53sbmsb, bm@mIsGomma 396
D bOMb3gmoygmBmEs bLodsMommgdMogo YbogMmbmgds s LbadsMmmgdmngo boibowg. do@ma
39309300, bgmdymano ImJdgqdob bodmsemgdabes s 80bbab 3 39M©om, sbgsg, 3ggebrglb Imd-
3900960b doMombabssmdogamds. ImJdgmgdolb badygsmgdss Imddgmgdolb ob MMy, HmMImocms(s
b (309m9ds Rofgas. dgbodedabom, gobomgamabbnbgdgmos, dgndms oy sMs 8mddgmn 3oMo
o 3gmdm Lbyggmmdo domongmagdol, dgdemal, (36096M980L aboor oy Lbgs gm®Ioom,
3ogomoma, booudmme dgbsbgzol 6gdal 86 Bomdal bgmymgnm. dmddgogdol Ladysmagdom
$909M5(300L Lo 3MbLE G MM Lobsdsmmmmb by, HmA bobodsMmmm 3ModG o ob gbgmddmas-
bgms bm@mds@ommo dobomom abygzyg, mmamm 7339 09396000 bobodsmorermd omdgdenmdnb
30006Y3980gdsdo 35cbndbs, Gm3 6gdol mogobygam dmddgogdsdy dgasegmgbsb dgndmgdmes
domnmbabobssmBogam babosma dogmm gm®dab Lodmsmgdom, HmIgmdoi ob godmgmobos.
535bmob, dm(393mBs LobOFsBNEMME oL IZ0s, HMT Bmaswn doMmzbyma YGBmgdol, Hmam (s
»BoMBRmMBmgdal®, bgmymaob doMmmbabssmdmgamds dgadmagds aobobabdmzmmb dgoganbs ©s
3md3ggd0b dsmmnmmdal 56 mMoggl gboo.

3)3mJ33930bs s Igganlb Nds@ammds

Bmam® g (36mdamos, 396M35600L gmad@ma Lodstmmamoa o6 Jdbals g9bgMomuMo ©g-
mogd@&olb dmgsm 30MHmdgdl, sMedgm (300mmdL, Rodmaysmodmb dgoganb @dsGommmds abz-ob

197 Ebenso Larenz/Canaris, Schuldrecht II 2, § 80 II 6; Erman/Ehmann (bgmenom 60), 11. Aufl,, Rdz. 1, 13, 267
5 3980. 339M©gd0; Baston—Vogt (bgmeom 32), S. 122, bjmeom 516 m.w.N; bLbgqdlb byMosom badm-
Jomsgmbodstmmmagdmngn dmasmo 3oMmzbamo amadol o330 89930 (39emgdabsc 3mddgwgdals
Bmasmo 0530bBmgdolb s(330L bygg@mdy, ob. Hubmann (Lgmeoom 7), 175 oo dgdwm. a396Mw©gdo;
Schlechtriem, DRiZ 1975, 66; Deutsch, Haftungsrecht, 2. Aufl., Rdz. 185; Leisner, Festschrift fiir Hubmann,
S. 275, 305.

1% BGHZ 13, 334, 338; 24, 72, 80; 45, 296, 307 — Hollenfeuer; 50, 133, 143 — Mephisto; 5s6036mmsb wo-
39g3906gdom ab. Hubmann (bLjmeom 7), S. 131; Ba@Rmmgmgdal (36930L 36G0d030b00b @s3533. ab.
Canaris (bg. 99), § 80 11, 2; oyd(30 obggg ob. Nipperdey, NJW 1967, 1985.

19 BVerfGE 66, 116, 138 = NJW 1984, 1741, 1743.
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823-9 3gbeob 1-mo 6sboemdn g. B. sdbmmyE Mo MRmgdon'? ©s dmddgogdal MdsGmemmadal
dgdoanbmmds gbg-ob 823-9 dqbmolb dg-2 bobamdon. (3bs00s, 30080 dmasdbEgds, Gm3 dmddg-
0905 GmEFomMo 3obmbomss d3Mdomyymo; 83obmsb, abg-ob 823-5 dnbenals T-emo bobomom
3obbabdggdmmdal Laggydggmo o6 dgadmagds aygmb megzobmsgsm Mbogmmbm gomssanmgdal
QbOY63gmymxzol dmzamgmdobs s badsMmmol bmgswn 3M0bz030L dMsmgmo bgmymazs,
oMsdge dbmmme  abg-ob 823-g5 Igbeolb T-mo Bobamolb sdbmey@mEo Mgmgdol Jgmobgs.
3dmg3909d0bs s dgganl MdsMommdals 3930 gbmmdgdl dmEnl o3 335(3000 3obbabrgmMye
a534mgg babdo ©g3b g. b. ,RoMBmnamgdgdalb” 3Gmdmads@ngs. 835Lmsb, gb baba sLodmmgdl
Gmaméz badMgbgzgmm  LoboMImb  Rmadol, oby  LodmgomsmbedsMommgdfngo  bdmaswon
306mzbnmo @mgdol 3Mmdmgdsdnisb.!! gfmo 8bGng, gmod@nmbedsMmmgdfngn (330
396 308M0M3000d LEdMLsdsmmnmm Lbadsmmom gbg-ob 823-g Igbmmal 39-2 6sbomol @sd(3530
396mbgdab LagomEgdmmmmdal 3Gnb(3030b 498m; 3gmeg dbMog, 53 ,AsGRmuamgdgdolb® bymymeals
doonmbobosmdmgamds dgodmgds smbadbymo Mamgdgdal ,a006M33939m0 0 gobybobdrgMgmn
doboombab, sbg3g »Md0gdE MM FMEFsdn® s65Ls 3FoM0ba© aoIm(3930b godm of oanbogl oMy
dbmeme dgeganl, sMedgm Ibmmme dmJdgmgdal MdsMommmdals Jobgwgoom. sbadbymo wdsm-
mds 36 Fbmmme RoMgzolb gmMm80sb, 58w dobo 80bbgdowsbs(z 30dmdmnbatmgmdl. o
bgmymxal dobebo LodsMomgdMngswm, 39Mdmu 3mbLE0EEYMLITsMmNMYdMozow godsmommgdy-
mod  (ogomomsm, sbMabs o 3Mgbolb  mogobyymgdom), 35306  BomnmBobosmdmgamdals
356bobodM3Mo, (3bo@0s, s30mgdgmoas boggomgms s 06@gMgbos sBmMb-sbmbgs.'? '3 5808 m3
9L BRI RBMadgda” goMEadagamn Mammos, MmIgmoacy dgadmgds gsbobomgdmogl, Gmam(s
abg-ob 823-9 dygbmol 1-mo Bobomol dgoganlb gdstommdobs s gbg-ob 823-9 dygbmoal dg-2

110

Lodmmmm, bbgoms sdbmmy@ Mo gmgdgda ©s36dsMg (36989005, HM3mgdog commgyeo
3060bogalb 3ob39mzgbam sdbmmEaBma o330 dmgemgmdgdls s dsm gogd@mdMag babsdnmm-
390 sg3o@mmgdl (Krefs, Allgemeines Schuldrecht, § 2, S. 11): dgbb maglb mbos dmgd3g oby gHmba-
mo@, MHm3 Lbgoms (3bmzfgds, Lbgymo, xobdMomgmmds, magabyamagds, bLognmmgds s Lbg. o6
bgmym. dgmgaol @dsmnmmdal gomamgddns dmddgwgdol gdsmmmds, HmImalb gm@Iyma-
6905, Gmam (3 dggacl gdsdommds, Jbmmmme godmbso@galb dgz06cmgdamoa gmmdss. bmaswa
sDM0b dobgogom, ga@dgm dJadgb-dgogamdog 393306da dgmgaol 3abgdmdmomds, dsgemoma,
©bgdabl, 353008 mydal, 3mbLgMggdal, LoGMIBLIMEEGM Lodmomygdgdol Batdmgds, Mmdgmmes
353mygbgds b0sbl BoM3mMImdlL, d3mbogonmem Mbos sLsdmgdogl BommmBabssmBogamdal,
Bmam& 3 Imgdgogdolb gaboo Rswgbam dsGmmmdsl; bogdg abss, HmB3 Jodgbmdanga 3033060l
0339mbo o3 Lobal 3GmEJ@&gdolb (bmznsmawgzze@ma) bomdmgdob gbom dgadmgds 0339 -
L@ aFn gmgdob do@ommbababssmdmgam bgmymaal 60dsbo agmb. 83 dgdmbzgzgdda ofa-
ymgd d8bmm@n&o qamgdol (sdbdsmg) Bosmdmmagbe.

03 gog9dno 339 Stiirner (Gutachten A fiir den 58. DIT, S. 61) aogomabbobgdl dbmgswmo 3ocmgbama
MRmgdob (36930L dmmmdal 3Gmdmgdal, Mmam s dgoganbs ©s ImJdgmgdal M3sEmmmdal
LoBobsomBrgam NYMmogMmmmdal dgegal; omdEs gb PHmngHmmds 3g(36096Mgdsdan Lo gdsmabawss
sbbbomn; Joged Moo yzgmbamgal goboggda, Bsgsmoamsw ab. Hubmann (bLjmmom 7), 143 s 3g3c.
339M@g00.

12 3988560 (Lgmeom 7, S. 148) doggmnmgdl 085y, B8 Lobberab bads@mamadn go8mbs 3mabob babom
(seit RGZ 61, 255: Dg30bmbyco ¢300069ba o30mgdmmds) dsGmmbabssmdogamdals gobbabab-
3650 39(30emgdgmns 0b@gfgbms s bozgmgmes sbmb-@sbmbe.

Loggogome s 0b@gFgbms s6mMb-sBmbzal gboc dommmbBabssmdogamdal gb 3mDa@on&o obsed-
M gds 9bos go0doxbmlb doMmmmBabssmdpgamdals godmmazbgzabash 3abybobdagdemmdals godma-
fobggma gogdmgdom. ab. Hubmann (bgmmom 7), ag. 150; Weise, Festschrift fiir Egon Lorenz, 2004,
915,917 ©s 3580. 33960 ; Ehmann, Anm. zu BAG AP Nr. 41 sich zu 87 BetrVG 1972 Uberwachung .

111

113
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65B0mol 8mddgogdal Msmmmmdal dg8s0aqbmmdgdl dmmal gom33gmmo ,dmsmgoa®.' of
domnmbobsomogamds sbggg sLddmgdL ayFowoym as9Mmnsbgdsdn 33 ImJdggdol wdom-
o mdaly, HmIgmo(z 3obobabrgMgds 56 badsmmmagdMago bmMdoom, 5635w badsMmmoal dmaswo
3610630398005 8 ImGamnEn Bgbgdal eMmggzom, mmmgddsz badsMommgdcmng babmasomgdsda
Bmad0 50056 gds 3mggb.

4. g0 306Mm3bgmo YRmgds, Amame (s badsMomgdMmag gmm3sda
dmggnmo ImEsmama Bgbgda bymn dgdmbgzgzab dabgozem

bgdmon (I magob 3g-4 39bJ&0b ,6“ J3939648d0) bocrdmeagbaem byor dmEMoen® 36ab303L
doedl, Rsdmayomndmb dgdamdn bogyydsmgda byyma Godnfa dgdmbggzal gobbabsdrmgmo,

m3maddog Dmao@ 30MHmzgbnm Mggmgdado sMbgdMmo Mmgomasdm®33930L RRMmadob (3o
bzgem dmddgmgdol @ndnb dobgwgoom 0dgbl g. b. ,mdogd@&ued gmE3SL® abg, Hm3 dosGonmbo-

bosmdmgamdals gdgo godsMomgdmmos. 3wgbow, gb dmddgmgds dgodmgds asbobomgdmmgl,
Mmame (3 dmaswn 30Mm3bygmo Mgmgdals Godyma Jomombobnbssmdmgam bgmymass.

3) byon d5dmbzg3s
(1) 338030l o335

30Mmgbmmo mRmgdgdobgmod@n®n bsdsMomnmon s330b dggmo gmmas, (3bowns, 3s@o0g0b
©5(3355,'"® ®mIgmo(z obg39 M339 dmaswo 30MM3bmmo MBMadolb badmdomadmbsdsdomgdfogo
Baboom smnamgdsedwg dm(393mas abg-ob 185-5 s bbgs 3bemgdda. ¢yd (39, LobbEmabbadsmmmgd-
030 bm@™3gd0L Logndggmby 0dEMIdMES 3obdMobo oMmm3zg3s, o3 39@0gol dMagac
bogmymyel obrgmen Gmzgdes (35bbognmmgdom 3GgLob obdsfmgdom). ,BMS63BNOEGL
Lgmemab® gMo-gMomn 3603369mmaebo dgbgommagds 938 30(390L, M3 Ggmean@mds Lodmaos-
©mgdMngds  Bymdamgded Bomdmdgs dmdggmgdmmo, Goggmon  obsggbo, W3MbE O™

¢ 116

358030l (36985 o d943bs ,baboGgmgdmMmagoymo Mgmgds.
bmMb-dbmbol 3Mm(39Ldn gb dgbgoymads, M3oMmzgmglb gmzmabs, bsommow sobobs agMads-

SBM0b mog0bgmgdobomab

boob g3gegcs00b bogmbLbEogmiom bobsdsmommmb aosbyzg@omydsdo ,bodbgommagdo 56Nsb
333mgmgda’. 358 030b (36980 gb aobnz0meMmgdmmds 50830560L maMmbgdal bgmymezal, Mbsdbo
3608030Ld ©d 39Mdm 30Mdy IGMma aobbymdalb Jobgmgom gbgds ,moMgdamgdals sGOLEME
dgatdbgdol® ol aobshgbdo. gb 30 ogm sbgzg a98mbggmmo 8dgMozol Dgaogmabom, Lows(s
358030 13603369mmm Loggmgss gomzgamabbobgdyman, bmmm sBMobs s 3Mgbob mez0byEgmgdals
200 ddab sdbmmu@ Mo 3MomM0dg@&Mmo ©o(3350Mdss dmnaMgdamo.'” omdiss 3s@ngn sss
8585 3m0bBobogol ,bosgm mgds”,'"® GmBgm g3 8@ 0b 0gds of o6 Jgodmgds.

4 Ehmann, Das Allgemeine Personlichkeitsrecht, in: 50 Jahre BGH, Festgabe der Wissenschaft, S. 613, 620
o d9dw. g3gtea. Pawlowski, Allg. Teil (bgmemom 9), ,RsGRmugmadgda”, Mmameiy 823-g dnbemal
5358 gds, 3560bomygds 39-3 6560ma, Mm3gmas J(3930L onbgMgmo Imgamgmdgdal eMmgg-
3L §3bab, Goms @osbadnmmb 3abybalbdagdmmdal dgdsagbmmds.

S Erman/Ehmann (bgmeom 60), 11. Aufl., Rdz. 18 ©s d99w. 339M©gdo.

"6 ob. Erman/Ehmann (bg. 60), 11. Aufl., Rdz. 22 m.w.N.

" Erman/Ehmann (bg. 60), 11. Aufl., Rdz. 67 ©s 333gmdn, 76, 78, 83 o dgdw. 3396 w0qdo.

" mbGobyl Gm3sbda go0 dMobGo (gs8mas 1894 B.), 3dmdmgdal joMgom dmgod@gdaymo ©s
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(2) 306m369380b dgbsbgd smsbbmmn 65mImeagbol dgfdbs

3gmg xanxda''? 8masdmgds 30Mmmgbgdol dgbobgd sMebBmma BamBmmaqgbal 394360l
dgdombzgzgdo sabBmMa, 0@gbBmdals dgdmaobagn, doamod oMs 3o@ngz0lb bgmdymao god@gdal
3830(3909%00. 56530L 50 543L Bmgds 30637 ,0MLBME gMomdn godmnygebmb bosdoMambg®;
358503, 55306 56 1bos dg0393mb 530 030l 0 ddobasb, Bm3 oy, Ms(s g3 (39mEs, MmamM(s
30l dogM booggadn, dob o6 o g308L; sMogol od3b gmgds, ImJdgwgdgdo dmEygdom dosbgmmb
035b, 30bo(30L060 56 go6bMM (309 gd0s; 56 MBS FIMbEgl sEsLbmMMa© (308 0Mgds; 6565(8mgdgda
56 b 535b0bg gL (Losg@&mMm umgdgdobdgbobgd 306mbabdg-1434b.). 36mdamas bemmsonsbes
5 Jommemobs gamb dmbogmb dgbobgd assby3zg@nmgdgdo asdmambamo 0b@gmzonlb dgbabad.
sbommanm@os  g3emgmol g3oobyzgdomgds, GmIgmo Soyb-gmmgmdamgals Babsbss®hgzbm
3993060530 @a9yd3gL, 3oL byyMs, 35d0begmo sbamabDomes ©gdmgGms@ms 3o @nab ,,93mbm3n 3ol
3aMomds” mmbbagdom godmgioms. 93 xamydo, 3@ gbbomawm, gobboemmmos 3Ggbseda
BomImagbomo ggod@gdob 8830390900, Hm3mgdas 3M5Lab maz30LBmgdal @s(330L GFofgmgdda
0ym dm393gmo. 3o 3MgLob Mmoz30bYRmMyds Ybos ndrYydmogl F9ddsmadgdom, Mmss gb
F993560@qds o6 bgmymagl 35803L, Mmamtazss dsgsmomaw, B39693980 3mmo@nimbol, dob
3096 30l dgmgdz0l ob obo sMoGMma@azamn MM0gb@ o300l dgbobgd. gb dg3Mash 339 sMss
30e0b3653gdmMa, s g Mm@ 30MM36950L Fgbabgd sGLEME Bomdmea 96l Jabal, o gb
Lobodwgamgl o6 dggbodadgds. mYd(30 014 03 SEOG MO (30¢0 MM0gbEG(300L boMmImMBoggbgmb
RIO 303 96 a5dmm3zmgbos Lo gmmomn msogn, 85306 gb, (3bons, dgodmgds 3gdm bggmmb
dgbobgd 1 306mbm 0bgm@mda(300 0gmb s 3308 m3 Fommmbabobssmdogam babosmo dgndabmb.

(3) 3adm bsnndemmygd98ab 9 356mbm 3536 (390980038356 05335

(3.1) 3gdm bggemb badsMmmgdmngn boggomyg Lbgosbbgs gm@mBomss oMo, 3oM-
39mabo@ 39Mdm 0bgm@dsznal Im3mggdabs s aobdommgdobogsb. 535bmsb, sy30mgdgmos,
353moygmb mMo bbgowsbbgs dgdmbggzs, 306006 396Mdm bLygmmdn Rstgzqgdo (9mo dbGng,
dm3mggds s, dgmeg dbMog, ao3M(39mgds) aobbbgaggdmmos s g. b. Lbgosobbzs @ommzg3s
obg3g YAMngmmbobabssmdgam ab@gMgbgdocm dgadmgds godsMmmegl: gMmn dbMog, 3gMHdm
0bggm@3s(300L omgdol megobagmgdom, s, dgmeg bMng, sdGAL godmbs@gobs o 3Mgbal
mogabagmgdoo.

(3.2.) 396dm bonndmmgdol go@o(3980basb o335 86037 JgdrMEmm RoMgzobmab
3939069800, sbg3g, 3obmbomss NbMHYB3gmymegamoa. asbbsmmmgdoo smbsobodbsgns dndm-
Bgob, LsGgmgnmbm, LogmbEm ©s 3mbs(39d9d0L LonEdmmgdol gomgamabbabgds abl -
ob 202-g9 3gbmom, 202-5 3qbeoab 0% 30bj@oms ©s 206-5 Inbmoom, Gog ,dg3060 ((3mEbamn)

baygoms boboabob bogndzmgdowsb ge8mdenbafyg, sgm@mbabms 3580gbs(398 dsGimb gmb bl -
B9%9 @5 @ssImz05 JgmmamdMoaga ghomgmmads. dobo AHmab 3s@ngob (36505 Bam3madgs datimb
9530Lmsb go6dm@Babgdabs s Bgmmmgmdmngn gRmammgdal ©edME393m56 Mgl Momdsdy.
8060l ©abobEnmb ©go-353s 3MmnbGgdo asbsb Jomadgzamal bagmsagal Bab s gws ggnmby-
do 3gmemmglb: 30600 o) oM Rzab 88653539607 Joema obybmdl: g3, myndy, sGss gb bawsgm
0gds.“ ab. Stefan Greif, Ehre als Biirgerlichkeit in den Zeitromanen Theodor Fontanes, 1992, 171 ws 3g3.

3390Rgd0-
"9 Erman/Ehmann (bg. 60), 11. Aufl., Rdz. 104 s 393aman.

20 0439 s dgdgmdo.
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Lo@yzob o330L" (36980L GoMamgddos Immagzbgdymo. sMdbagsMmME BaMdmmddygmo bodygs
o(3nmos  dmbsobdgbo Ladmomgdgdom 3mbIgbobs s dogboGm Bo@GomMgdgmbg RsbgMmobasb
abbg-ob 201-g 3pbemoo. 83sL 9ds@gds 2004 Beol 30 ogmobolb 3obmboo 306mbm gm@m-
35050950bgsb o335 03abs, Moz PomMabaw d0Mmzbym Lggmmb gbgds (abbg-ob 201-9 Igb.).
53 Lobbeabbsdsmmnmgdmogo dgdoagbmmdol @s(330 abg-ob 823-5 3bemals 3g-2 bsBoemals gbom
BMbbgmMm3oMmmgds Lodmdomadm badsMmsmda. s30&md gb ob3gd@gdo dmaswn oMmzbaymo
QBRmgd0m bodmJomsgmbadommmgdMngam o (34mns sbg3g 3oBOHNbomadgmon homgzgdabasb. gb
©5(335 babosmmgds 0300, HM3 g5bLabemamem Ratgszgdl gbgds, dsgsmoma, banmdmm bgMamal
aobogommgdals, gdbognmo Lodysemgdgdom ©s30Mbzsl, sMdLagIMME BoMdmmddnmoa Lo ygol
308608mhsdbgmbg Bomgdsl, o6 Lodgmazabom gows3gdnm Jomgdsl. BaMd8mmagbommn yzgme
bygOm goM3399mBomo LogMomss dg3mbadmaMymoa ob ,MgomuGo 3gEmomss” (3o
0bg3m@3o(3006 Fomgdobash obyg, M3 godnda, 3960l ndenEobosb dmidgMema o6 sbgsg
bgmIymao o0b@gmgbgdymoa 3oMab banydmmb dgbsbgol 6ol MgsmyMman semnsmgdl; od 3o
ol 080@m38 3mJdggdL domommbobabssmdmgamm, Mm3 gosMmgns Bod@mdmogn Bobssmdogamds,
3585m0md0, (333bF0g 303MMBMBL 04g69L 030l goboggdo, Moz 3ol mgommb o6 dgodmgdmws
a09am. 3960dm (36mgMgdol @mgds 3mbxrawgbznsmymas (La vie privée doit étre murée), 533mdls
BM6a M0 5bobs ©s sbabosmgdl sdom 3gmdm bygMmb Bod@mdMago @s(330L > (30mgdmmdal,
Mmam&z 3060m36980L 9396mbm bgmymezal Bobodnmmdsl. 830@m3 dzgm mon@madl bdoMmew
»Omgmmdo gm®. 9L Bog@mdMagzo (335 (36Mdamb brows 06 gMmgbgdamo 3omab boondmme
dgbsbgzal 69dsL. (36mdoema Lonndmmb dgbobgol bgdal bgmymaezs xodndal b Bgmgamym@al 353-
39300 Ld3doM0bo sbedMmgdl, doMomswsm, homgzal oMmnmbBabosmdmgamdal gomoymwmb. gb gggn
5@bgdmdL 8530bs(3, MMz 3gmgdoom 6 bs3daMobaw gsdmymagom ,dmbgdMnzem™ oM 3gHdm
byzgMmdo oMo gMgge Ggdbogncn Lodyamgdgdolb gsdmygbgdom, MmamEnzes Ggmgmdogd@ogo,

121* 284bsc,
3oM0mbnbosmdgamdal obadnmgds yggmes dgdmbzggzado oM dmombmgl boggmgms s 06 gmgbos

Lob3gbn 5356M8E)0, (FoMn) 3339Md 96 bRMS3339Ms 96 39MEBIRMgbam gowamgds.

BMb-@abmbal, M8 b s30madgmos 8530b, Mmzs 3obmbogma ab@gMabgdn, dogsmomar,
3690l mog0by@mgds s dobo Ladsmagdom o(3YMO 0bBMMIS(300L dmEMEdL a53mygbgdals
336boRMMgdal o) 0bgmEmBs(300L LabBg3sdn Rstgzal Jobbgdo dgodmgds aodstmmoagb. o bgdal
»o30bg@smo ImJdgegdol ©o330L Lggm sbommaoMam gobobabmagms, dmaswa doGmgbymo
aR3mgdab bodmgsmsdmbadsmmmgdngo o335 gbg-ob 823-7 Iqbemob 1-ma bobomom bgaszmgbsl
obgblb  (3080Mgdnm  3066Hm  LobberabbsdsMmnmgdmogo obsdaymals dgdoaqgbmmdgddys.
530bmab, gb bggMm sbgzg 0303L 30HM36935L dabals 306gdL FomBs gom33gmmbama 33sMs(30b
3096 BMBMasemgdobash, Mmss ©onb@gMmgbgdamo oMo ddgzoe segomsl, Fogsmoms,
3om30b b3eddy, Lbggdalb FgmzgomynEgmdobash ©o330L MbEs FoMaMMdaL. aofmms 30by,
306MmM3690s o3nmo Ybos nymb, oy 3Mgbol BomImdomagbmagdo 5aMmzg9396 3 0bgmEmdsz0sb
5 gb 3mgddgmgds 3G gbal mogabagmadol o(330L BoMamgddans 3m(393mn; o33 5bndbyyemo
3655 30doMmmnmgdnmo, oy 0bgm®Mdszos jgmdm bygmmb gbgdmes ©s YRmgdsdmbomo 3oMals
booEdmme @o330L Bgds 3odm(3bmdon ngm. 8do@mBa(30s, MM Lodmasmgdol godbGamao
0b@gMgbgdo 3MomMo@ g@oo bomagdmmdl, dsgomoms, mbosi d3mmoGoimbol mgsmmgsmn
6bbmMo bagmdgmgdao.

121

*390&3xMgbom  (36mdoma 30Mnb besMeawgagdm 30bab bsgzgmal gowamgdal dgbobgd ob. BGH
NIW 2004, 762=JZ 2004, APRsich 622 mit Anm. Gerlach. dazu Erman/Ehmann (bgmeom 60), 11. Aufl.,
Rdz 113, 145, 150 s 3980. 3396w0.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

(4) 3adm bsn@ndemmygdg8ab 9 356mbm 3536 (39009800356 05335

3960dm LonMdmmgdal 939bmbm g3 (39mmgdobash ©a330'# sbggg gomgamabbabgdemos
5800960379 396mMbabdngMo 83 3Mdommsgn ©gdnmgdom, MGmImgdoz abz-ob 823-g dnbemal 3g-2
6oboob dogom badmdomadm bodsGmamadn 8mddggdL. s3sb 8ng3mmgbgds 3omal asdmbsobmmgdals
(335 91396mbm a03M(39mmgdabogsb 1907 Bgemb dgddboema Lobgmmgbgdm Lggmmdo Lasg@mmm
QBRmgdgdob dgbobgd 306mbol 22-9 bl 3g-2 bobamoo, Gm3gmoa s, 53539 396mbab 23-g 3xbeals
dobgegom, 9.6. ,08bsdgMmzg g3mdsdn d3bmzMgd abGmGamm oMb vd393gdsmgdl. oyd(3e,
od 306mgbg9dal godmbabamgdal gomz@Mzgmgdmmdadyg aobbs3mommgdmmo ab@gmgbgda 85063
06 56Mbgdm3L."* Bg8mm sbadbymo 3obmbom, 39Mdm LygMmb o330 3968 3o(EEs 9©s30s6nl
124 54 a0b0bodmaMe,
6m38 bmgmomda @3bmda jommemobs gmb dmbsym o6 Sbfmmgds Laxsmm gmbdosb wo
dobo godmbobmmgds o6 Mbws go3M(39mgdymoym, o) 300 ymzgmeEeo® (3bmgMgdsdo gob-
oM@ M3 dmms.

dggmos ©d ©o(330L maMbos sbgzg bogdodm s boswgmzsdm Lanydmmgdgdo, GmAmada(s
ablbg-ob  203-5 Igbmom  3Omggbogmo  Lonmdmmgdgdolb  BMgdos  Imgignmo.  3gHdm

agBmgdoms 930mbabodstmmmmb 2004 Bemolb 24 0360bob gowsbyzg@omgdom;

booMdmmgdgda, Mm3mgda oo dosboglb Fomds ,3mngb@gdds”, LobbmobbadsMmmgdfngo
09360 d96y39@&0bab o6 Nbos gobdaymeaglb. gL J3g00gd9d0 LogyMomgdms 03 dofMomswn
3608 9M0913980b gomgamnbbobgdoom, HmBgmms mebsbdsw, Bnbomdama 39Mdm bsndmmagdgdal
30b3oMgds aobobomgds Dmaswn 3oMmzbamo NRmgdolb bymymesw: bonndmmgds (36mzMgdal
306mzbnm bygmmb Mbos g3mm3bmEglb s Mbrs 309bmb g 339mmbomsr bbgslb obg, Gm3
3060l booymdmmb ©o330L 6930l aodm36mds dgbadmgdgmao aymb. ,bsndmmb dgbsbzals 6gdals
00 d8omds” o Mmmmdob” dmaso smnsMmgdmmo gbgz0ss. 33gbs, 83 dgdmbzgzgddo
Romggolb doombabosmdmgamds go3m3nbsmgmdl bpmdab bymymaomsb, Mmdgmaz dobomdaemo
boondmmgdal 9306mbm go@s(3gdnm bmM(sngmeagds.

3060 bonndmmgdal go393s 3o6mbLabnbssmdmgams, dofMomawaw, 35d0b, Mm(3s ab oMo
356mdnmo, 353653 JoMnmbabobssmdogamoas docmgdymoa. m9yd(39 gb 3Mab3030 dgdbrmmmao
3mddggdl. 3Mmgbab o6 dgmdemons 3936 dgdmbzgzedo ,dmEaMoxg dommol gubdgns® dgob-
Gemb, o9 ob o6 dgadmgds aobdon@al ©ebsdommms gobabbbgma, MHmImgdbsi ob
domnbabnbssmdogame, 39Mdm, 39Mdm boondmmgdal @esm3zg30m 5¢Bg3b. 53 dgdmbggzgddo
domnmbobobssmdpgamo dm3mggdamo 0bgm®mdsznol  gsdmygbgdoo  as3mbggmmo  oMowo
LygOmb bgmymegal bogmgdo maMgdamagds 3GgLob  magobrymgdal ©s339d0 dmgsgme
36530l gobbbolb 30Dobmsb 50B6mMb-s0bmbgds. badmmzgbm badsmmamda @obodmmgdemas
0bg3m@35(300L FoMmnEbobnbssmdogamo dgafmggda(s, FogMad oM o¢30mgdmo a53mygbgdol
036 domgs.'%

396dm bonndmmgdal go36(39mgdol dommmbabosmdmgamds sbadymgdamas ndoo, Hmd

booMdmmgds Im3mggdamons 3obmbol oMmmgggom, 56 3o3M(39mgdmmoas bmdal bgmymanm,
oMo Loggmgms s 06@gMgbms bmMb-sbmbom, Mmdgma(z dgadmgds dommmbobosmdwgamdal

36933000 bowagmem boowgb.

22 Erman/Ehmann (bg. 60), 11. Aufl., Rdz. 153 ©s 393w. g39Mw©gdo0.

' Erman/Ehmann (bgeeoom 60), 11. Aufl., Rdz. 188.

124 NJW 2004, 2647; Heldrich, NJW 2004, 2634; Beuthien, Kommunikation und Recht (K&R) 2004, 457.
2 Erman/Ehmann (bg. 60), 11. Aufl., Rdz. 225 ©s 353w. g39Mw©gdo0.
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0dgbo©, 3obmbm mgommgomory o 3gmdm Looydmmagdol 3obmbm asgM(3gmgds(s,
RBd@MIM0300, bobosmwgds 0dom, HmI JoMombabssmdmgamdal gggo gedsmomgdamos. dg-
Lododobow, boggomgms s 068 gMgbms SBMb-obmbs 0bgmmM3dsznals go3M(3gmgdobal dotorem-
Bobosmdmgamdsl 3o o6 sbodmmgdl, sGedgw dgdmas ab Ibmmme bawagm gobsmb go3M(39emgdob
0b@gMgbol ©o(330L @oMmbo dmPEmmdol, sDMOL gsdmbs@Gzobs s 3Mgbol mozobyygmgdal
dobggoo.

(5) 306m36930b 5335 3m3gM 090 339myg6930bsgs6'°

o3 bodomdmm bygmmb smosmgds, doMomoswe, amobbdmdl osyma bodsm-

o0mgdMngo boggoolb (36mdol s Lagogmm 3MmENGoe aswsdi93ob. oEnmo badgbsmdgm
QBmgdg0b (s JmbgdMago gmgdgda) gommsddbs bogogfm 3GmE G o dmaswn doMmgzbymo
MRmgdab a0b30m0Mgdsdn smomagblb 3mBgMmiEonm 3ommzbam bLoggmggdl.'? Jommgbo'® wo
Beromg®m 9639000 Bgbobgd a9m3sbool M8smmabo LobsBsGommmb aswsbyzg@omgdgdom gb
35630056935, d0oM00md©s®, 5nsMgdnmos babsdsMmmm 3Mod@ngolb bogndzgmby, d(3e o
bbb 56 453m3Jmbrsm b ol 33bs. 83 o3mo bygMmb b3g30930 30 39M3sbgm LadsGmamdn absy,
03 ,00b5dgMM39 93mgsdn d3bm3zMgdo nbBmMammo 3omab® godmbabymagds (o babgmmgbgdm
byzg™dn LasgGmOE™ BmMgdgdal dgbobgd 3obmbal 22-9 dgbmal Jobgogzgom Nbos go3M(39mEaL)
oM mbs g53mnygbgdbmmgl 3m3gMzomn 8byy Mg 3mmadal 30bbgdom. o) gb o3@domgs snMmmae,
©30b@gMgbgdnm  30mb  dgudmos, boigmow  do@gfosmyMo  Dosbol  Fymoo GmEM3om
0boDMMgdobs, sModmbgdMngo Bmgdgdal dgmsbgol @MmL LagoGm ma(396%0al (bgdommgal)
3mobmgbs 5ygbmb sbsrmmanal®® 3606303930l obgmgom. (3bowmns, sgdsdmg ymggmmgzal basgm
0ym, mbs3gmmzg g3mdado 33bmzMgdo abEmMoymo oMol gsd3mbabyymagdolb gsdmdzgybgdady
3Mgbob 0o30byBmMadoo @s3Hmo 0bGgMgbo obggb oYy oMo 1 3ob doMowo LggMmb 3mIgHmzoym
©5(335bmob dgaMgdom, o9y aodmbobymagds godmaygbgds Mg3zmsdal, aodMmomo ab@gmgbob
©5330ymazomgdol o6 Ibmmmmo Mg3msdal JoDbgdabomgal.”! Jomemgbol gosbyzg@nmgdsdan
390 dm 3m3gM 300 0b@gMgbgdol @s(335 35638 30300 3MgLob MmegobyyBmgdom o3 LogsM™
06 gMgbmsb s 303d0Mgd0m. mo 3gMdm LEgmm 30093 YROM g38YsMEs Jommenobs Bmb

126 Erman/Ehmann (bg. 60), 11. Aufl., Rdz. 241 o d93amdo.

27 3988560 (bmmom 7, S. 134) godmmdws 3ol LadaMablomme: ,Dmgasmo 3oMmgbamo qgmgds
o6 a060badmz@gds 3mIgHz0omadsaznaborgalb®; omd(ze sbyggzy, (3Bo©Ns, bbgs sDEMns gs@smgdmema
39635600 gggHeaalb Lagmbb@admiom LobadsMmmmb aowsbygzg@nmgdosms 3GMgdymdn —
BVerfGE 101, 361, 385 = NJW 2000, 1023: ,,9mgo@0 30Gmzbamo ngmads o6 denbggmymal be-
3M0560 306Mm3gb930l 3m3gMzosmadazonl 068 gmgbb.” a9mdsboal ggogGsmada @dsmmabo bs-
LadasMmmmmb gboo oMo dmaswa doMmzbamo NEmgdol 3mBgMonmo abBgMgbgdol s(339,
dofomomsm, Bgogmsrn®ds bogmbb@odmom Labodsmommmad bawsgm o6 asbsws. dgow. Erman/
Ehmann (bjmmom 60), 11. Aufl, Rdz. 9, 241 s dg3amdo g396w©gdn, 247. o330 09y 3ob6@0sb-
abgme 033g60sdn yzgmoggmb og3b o6 gobin b mamgdymagds — 3aMa, badmmmm, 3606mgds Baba
306m36930b 56 65Bomob Mgomadsznnm (FuBin. 18, GMS, S. 68 (BA 78)).

18 BGHZ 143,214 =NJW 2000, 2195.

12 BGH NJW 2000, 2201.

B0 Erman/Ehmann (bgmeom 60), 11. Aufl., Rdz. 246, 264, 357, 363, 374 s d930. 339M@gd0; § 687 Rdz. 11,
16 s dg3gm3on.

Bt Erman/Ehmann (bgemeoom 60), 11. Aufl., Rdz. 260 ©s dgdc. 3396 w©0.
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dolg 938sbo, Smagswo Jommgbycmo gaagdol, Hmame; doMomswo gaegdobs ©s
sbmen g gm0 ggengdols, ;6900

8mbo3mb 2004 Berool 24 0360b0b go©sby39@0mgd0m,'* HmBmoms (3 mzam 36nb3gbs, Ababomdgdo,
L3M®ELIgbgdo s Lbgs 3oMgdo o SbENYMadgb Logsmm Ryb3090L s 580&mI Moz30LYYPMs
o6 3godmgds doma godmbobgs, goMmg mebsdgommag g3mdsdo 3(3bmgmgda abBmEamma doMab.
53 30Mms GmEMILmolb Memdadg 3Mgbol mogobygmgds sMds doMon bygmmb ©o(335Lmsb
Jdgamgdom 3MomMo@g@&mo, 3530bs(s 3o, o9y 3odmbabyymagds ymzgmemonm (36mgmgdsl sbs-
bogl, o6 gbgds gobbognm@gdym 3ofmom bLygmmb s sbggg aobdsm@Gmgdal bygmme of
3560bomgds. 50badbym doMms JmbgdMagn damdsmgmds 53 gbom ¢1360d3bgmmm o6 gondxmdg-
Lgd s, 30650056 3o obLObgmgdmmo 3M0b3039d0lb bgmymazobal ymgzgmmgol dggdmmo
dmgmbmaom dsggmnocramo basbolb sbsbmom@gds o396 dool/bgdsmmzgol docmgdal sbsenmgonls
3M0b(3030b 8obyoz00. 53550156, IbmMEME obKsEMISL gbgds gbbz-ob 201-g 3mbemals ,0% 3964E0bL
30660 J399d0L dgdsmagbmmds, Hmdgmoz dbmeme Mommgbae doMmmgbymo bygMmgdal
a0bbo 3nmmgdymo o330L bLygmmesb godmbobamagdol dnmgds-gogd(zgmadobomgal nmgamal-
60693L Lobggmgdl s 530Gm™3 o6 godm@osbagl LadmdsmadmbadsMommgdfng bobdz0gdb.

3) 393:b393980b I%aN%Bg0s §Igg8a0b J73500896emmal §a3nMma
93sMmommdgdab dabgogzom

Bomdmeagbomo bmomo xame0 0303 8omosbo 30mmgbgdsl, mamm byb@ewm HmI nmdssl,
®300035dm 33930 Rmgdsb bgmdymago ImJdggdgdobashb (god@gdalb dgbobgd 383039090,
SBM0b go3mba@3s, 39Mdm boodmmgdgdal gsdydymaw Jomgds ob go3M(39mgds, 3M3gM 30
a53mygbgds), Mm3mgdaz bbgowsobbgs 3mbEMbEgMaLL 50a9bL s dgndmgds asdsmormab.
530@m3 83 bmomo dg3mbggzol sbobgs wzogdnMmmads Bubgosl, dmagel sbosmmaonma dg3-
06393900, O®MImgddaz 30MHmM3690s I(3m0s bgmdymegn ImJdggdgdobasb, Mmdmgdacs Lbgs-
©abbgs, dogmed Gndn& 0b@gmgbgdl gbgds. dgdmbgggoms oxamBgds, gbos baddol dobaemgdals
®o3dmyMos, Mmdmagdoz 3565305 0d, goMg BoM3moagbormos Lobbmolb badsMomol bsgdob
ababgmgdnmo goM93mgdgdo; omd(3e of 93539 3M0GgM0yydol dobgogomss omsagdyma byyon
M396mbm  Jdgmgdalb Fg8s039bmmds, Mm3gmms IMM3g3o(3 abEYMgdL  FeMombabosc-
3gamdob gg3L. Labsdsmmmm 3Msd@ngs o3 Jdgmgdoms dgdsmagbemmdgdam dgadmgds ndwgbowm
56 0dEMEYdS, MMamM (3 36535mob dgdsma9bemmdgdabal, Hm3mgda sz bos 53dsymaomgdogl
dofomao 3obmbab 104-g3mbmmob dmmbmgbsl gobbsbmgmmmmdal dgbobgd. omd(se, babsdsommm
boonmoe bgmddmzobgmmdl bm@MdsGoymo dsbomom obg, Gmd bLsdmbodoMmmm 3Mogd@ oz
@bobs s @aMmgdamgdol dgrobgdoo o6 0dEY©gds. 0335 Mol dgdam3Mmmabrgmo Labs-
domonmm 3@ 030b bogndzgmbdg Bgdo 3m3g68ema sh3969dL, Hm3 bmaxg® dgodmagds dg043bsb
4398930b393980, HM3mgda(s §3ggdal dg3sagbemmdal ndstmmemmdal godm3ymal 33390000 o
DQROM 3Mb 3G M0, o303 3o0b (3 bd3BomME DM s@O® s 38LEMSJG Mmoo 0byg, B3 bgm3ymaezn
3md890093930b 8o mbabssmdmgamds 56 ©g5Mdbmb Bbmmmu 0689 gbms s boggomgoms sbmb-

oBmb3ob. 58 @ omm®o IMmInsb aobogqdns bogmdzmgdo.'* s3wgbow, 8m(393mo dogsmomal

132 NJW 2004, 2647; Heldrich NJW 2004, 2634; Beuthien, Kommunikation und Recht (K&R), 2004, 457,
Gerlach, FAZ 26.10.2004, 46; 4963565 Ladatomsmbs s 3mbb@oda o badstmembg s@adosbal
NP gdomd §30Mm 3mMbB396(300L s ggMMbLILadsMmmmb bggegmgbal dgbabgd ob. 2004 Beols 14 m -
&™38M0b 49M35600b ggggH. bLogmbLE). LabsdsMmmmb gowabyzg@omgds.

33 Erman/Ehmann (bgmeoom 60), 11. Aufl. und dort im Inhaltsverzeichnis vor Rdz. 1 die Untergliederungs-
punkte der fiinf Fallgruppen B I-V
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obobgmgds bLogdomabos 0dobomgol, ™3 396Mdm Londmmagdol aogMmzgmgds 3obmblbobo-
bosmdmgamm 3gamozbmb, 306s0@sb 3Mg(39096@0 ®own bobos, Mo dmbrs, Jsgsmoms,
sbomgs dm@ols m35803(399mcrm bagizogemn. ommobs @s Mybmzoscrodszools badzm@mbsenm doems
»0330649800 6yoemnmdoom ™ smostigdl sMs dbmmme babosbInmmdsbes s (gmgdal) 396y39E@°L,
Bmameoges bobbmob LsdsGomolb Mggb@Mmobs ©s LsbGMEbL3MMEBM babgdol odMmmgggzome
3oMmmg30L sbmamgds, oMsdge 39Mdm s Labdmgsmm LygMmMadol domnsb sMnbrogmo
134

obomasdMmomdal (3mE39d0lb  goblbo-gogm(3gmgdsl gobobomgds Fomommbabobosmdogameo:
03mgbow, gMmbgm mmnbyzbds 3z0mbs bonstgzalb dgbobgd (36mdam dadsb:

20 bobodmms demgzob dydemgd cdgmomms dgbgzboo,
benen Bodmgoomgeno babsbengdo dbsbye Joenomogsb.
306(3 d9b o390 330l s 306 560l Loboolbogmo®.
Bobybo morbmo moolbygbds, bod@mdboo Jgdmends:

2007 397900985, 09053, 8500 D9 0053359mmyds,

89 og00 dgz08ym3S, ymz9em039b godmz0300653.
Jbmenme goBmdon, bbzs ymzgmo mdgmogdl dosboy“*

5. dmasmn 3ncm3byma yggmgdab bbgs osMm393900

bomdmmanbomo dg8mbzgzndo 0bmmwgds 39Mdm beggmmbs @s 3o@nz0b (33000, 3EJobds'®
5 bbgs og8mmMgdds (a9 339mmboma, babadsmmmm 36od8030ds(3) LbmMgm 5990056 go8maygebgl
Lodmgomadmbadammmgdfngn Dmasmo 3oMmmgbmo Rmgdol, Hmamez abz-ob 823-g dnbmol
1-gmo Bobogmoom gobbadmgtmmn Lbgs Bmgdob (339, 30bsowsb gl MBmgds, Jomo sdEMom,
3MBLG OGN EONELITsONMdMHog Dmas 30Omzbnm MPmgdsl  Mobbzogds ©s Imdgogdal
dmgo@o msgobagmadol Gommaw gsbbsdmgm bygMmdn dgmab. oy gb abs bocdmeoagboema
398mb393980L GBoMmamgdl b3gds, 8530b sGos Bmbadgdbo bbgs bLabob 3gdrmwzgda.'®
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b0gbdon ,,dgbogamn mamadsebol 33609693030, 3. 3megMmo dogma damom dgg3o0s (3MmE bozbo-

6

gy mg@n, 8., metadebo xodn ., me@adsbo — ab@gfm3Mg@oommoa dmogmo, 3bngbmdata, md.,
2011, 106-107.

T ogdsg, 79-80.

3o60Dal memadbgm-mofmgadsbms dsmmgbo bgmems.

moMadobo M. xmdogo.
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©9 3998965 93303596@™dab 30 gMH0M8gd30 s sbobgmgdl g3nmyg@gdal bbbsob:'® dnbssmbmad-
030 9330359680, GmM3gmbas obgzg Nbmadgb nb3z5M06GMm J0bssmbl, gmmdmdmago g330-
350900, FObJ0nM0 933035 abG0, BadbGIM0 93305502960, 3M3YbgoEYMo 933035 gbGo,
360335@ 7o 93303°9680, §89IG0b 933055260

og@oeogmo 894LE0b MaMadbabsl, doMomawa, @sMmn Mbos 0d6gb dgdgan 3M0b(30-
3900:

1. 056335635 ¢bos g503mb39L 0b 0bgmEBs(30s, Moy Im(393Mm0s MmMognbsedon, 3sb .6.
R9bmGoE0gM0 933039e296E0 gbmrgdes.

2. ®36a356d0 dgbomRnbgdmmo ¢Mbos ngmb LGoma: gbob Mganb@®on, bmommgddo, godm-
boogzodms ggmafMogomo go3M(39egds, 569, 9.6. 3mbm@sz0mca g33035mgbdo.

3. 006335630 gubioncon DnbEs© Mbos nymb godmgdynma onMaonmo s badsm-
nmgdMogo §gMdnbgdo.

©bodmz0mgdoc dgadmgds 0mdzol, HmI ogmoonm &qdb@gddo, bm@omamm 548933,
3Mb&MagB9dbs s bgmdg 3 mmgdqgddn, Lo yszgdo 56 dbmmme badnsmgdgdos, Mm3gmms dga-
39md0ma(3 bgds sdMal goggds, doo sfzm Laggmama Bmbs, M33mamn 360d369mmds 3mbG9d-
LEOL obgEsgs©; 0bNbn FgoMAngl s 56 BaMImaaqbgb sbMLS s Lo@yzeL ImEnl bL3mbEsbymoa
3M69d@0b dggab. LEmEmgw 83 bo@yzalb 360d369mmmdss Mmomadbomo ©s sMs MgRgMgbBn, MHm-
39mbg(3 0b 305603678L. 83g3560m, MmEaLy(3 39bgGsmo @y gmemo bLLE 3-do g09daDo36MS s 0 Lo-
MdAMEs HMbgmndy, gMdnbo Russie 303954 o maMadbamo 1bos ymgnmoym dobo dgbs@ygo-
bo BgM3nboo — Abgma, 35306 MmEgbsg bbgs go6gdmgdsda dgadmadmms gmemadbsm bo@yzom
,bbE g

&qM3060, 056036 gd00 3mbmbgdsb@nn, 3mb393&omyMa 36 396M0s, (30 bomdme-
a9b0mos gbob 60360, bo@yzoms o) LobGoadom; ol dmmgdmmos 3MbmE o0 (330mgdgdl,
mdgmas hggnmgdmog mgdbozedn @mdnbomgdl. 894603060 8963060l 360d365mmds Mmami(s
9698390, oLy &9dLBgd3n, 3oMasE asbbodmgmnm bLogsbdy 30s60dbgdL. EgMdnbo dgadmgds dg-
bo@y30bom 005Ma86mL, Rzgmmo mgdbo Mo g gnmabasb asbbbgszgdom.'? mbws nodgsl, Gm3
0oEogmo G gMadnbgdo 30M©e30M Nbos nmemadbml, dog®msd oM godmomoar3bgds 933030mgb@g-
30l dogda(s, o330 3om0 agbs ymzgmmazal s@gamo o6 36, dog., appel 60dbagl — dmBmwg-
3oL, d0dommgal, 403mdabgdal, s3gma(z0s — aobohogmgdsl, Mmdgmas DnbE oo Mbws dggbadsdmb
3M6369@ M @m3ndgbGdo sMLgdymoa GgMmdnbal bydsbG o M@ 360336mmdsb.

4. oyyMoEogm §9M3dnbms §n3gda @ 35&gamMngda

ym3z9e 0MoEomm 05Madsbdo dgadmgds smd3mRbrgl bado @ndalb G gfM3dnbo: 1. obobo, Hm-
gz 9g3m 1gdabGognMo g33035mab@0, 2. abobo, HmMIgmomsz dgmyg gbsda ofs sdgo bg-

39b6@ 0360 933035mg6@)0, Joacod dgadmgds dmabobmb gbdonmo g33030mabGo ©d dmeamb,
3. mooma860 Lo@yzqdo.'

myoymgmn 4., ms6gdsba xodn 4., m36adsbo — ab@gM3Mg@oonmo Immgma, 36oabmdstin, md.,
2011, 112-113.

" 0dzg, 98-99.

Bocquet C., “traduction specialisée, choix théorique et choix pratique” dans I’exemple de la traduction ju-
ridique dans I’aire fracophone, Paralléle, Genéve, #18, 1996 125-126.

3 ob. <http://ec.europa.eu/index.fr.htm >.
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30639 358 9amM0530 FmoMadbgmo sdm@mgdamos maMmadbol 3Gmdmgds@n3zobmsb, Med-
gbs@s(s 0b dggbgds dnsmme b3y (30530996 B gMdnbmmmansl, 564 (369d0m bgdab. dgmEg 3o@g-
am05d0 3935 933035 gb&mdal bsgomba. Im3mggdamoa g33030mgb&n sMab (36gd0mo g33039-
9680 @ 5¢3603d369m0lb @MByDy 3M0b 39bmbo Mo Lobgmegds 3ommdocm bLabmbadgdl dmEnb,
m3gmmsg dgndmosm dobo babgmogds, bmaswa, Mo bobGgdeda Im39dmm (5693L 1bws dg9-
bodsdmb Bgmeg LobBgdado s@bgdmma 933035t gb@&n; 838 dg8mbg935dn, Logdg gbgds ngemnE g3-
3035mgb@L. 3EMdmgd9d0 0436935 bobammdFmnga g33035mabBmdals ob g33035mgbBMdals sGroMmbg-
dmdob 30mmdgddn. mabgagzob@nco mgambsbmabom, bsbommdMogo g33035mgb@&mds 560l 85306,
gLy bogombo gbgds (36930L 56 Lobgmegdals 3Mmdmagdsl. dgbedg 3GMmdmagds — mgdbognco
35399930 LomaMadb gbsado Bygommn gemgdgb@ns, HmImgdbs(s ,memadbgm Lodyzgdlb® Mbmwgdab.
Mmame(3 ghom, 0bg Jgmeg dgdmbggzedo, ©ogsL 06393L gfmn gbnsb dgmmg 9bsdn gomsbgmabal
3oMadnmn dgbo@ygobolb oG Jmbs, Moz momgdaolb dmgmo mgdbogolb megabgdnmgdss s sdggs-
Mo, 8m(393mo HmBgmndg dgbs@yzabob sGdmbs gomzgdsl o3 0B393bL."

BOba e 9bsdn oyMomammo bmdgbme@Ms dgoaqds 4Lz donMae nnMoEoymo s
m®3IbEngo o 3Mngbgdalb &gcdnbgdabasb, cbobo dgadmgds sbg ongmb:

1. 94bgnboy@o onfmooymo 8gcMdnbgdo, MmIgmmsg dbmmme badsomgdfngn 36n3-
369mmds g3, ©d 56 aodmaygbgds Lamadamagm gbsdn, gbgbos, 8sg: cassation —3obszos, litige —
o35, emhytéose — adgmazonsbo  bgmdgGmmads, greffier — dmbsdsmmmob dngzsebo, pourvoi —
asboRngmagds, greffe — bLabodaMommb 3o6(3gmons, testateur — 3msbwgMdy.

2. ogfoonmo  &qmdobgdo, GmImgdaiz godcbab Rzgmmadmog Lomadomszm 96530
dogomoms: (hypothéque — 03mog3d).

3. Lagmo®og bomadomsgm gbolb &gM30bgda, Hm3mgda(s d90g4Mbgb an@abdmnogb(3053d0 s
15000 3omMa© aobbbgeggdamoa 860336gmmds doomgl: parquet (Lagnsdstsgzm gbsda — 3063980,
000 96530 — MM 3G MS; grosse — bomadams 3m gbs — 3Ly dsbon, bjgmoa. ogGowogma gbos
—3m300; siege — Lomo3oMd3m gbs — sgombsdymagmo, oyMooyymo gbs — oy@aboodzns; barreau
= bomadamagm gbs — b393me, ogMomanma 9bs — s@3mzgs@nds.)

sbobgmgdmmo 308 9a3mMH0980 Jgodemgds @s0ymb Mm@ doGomswo babomoc:'®

1. doGoms@a og@oanmo bognmmgdol &gmdnbgdo, MmImgdaz dgowagbgb g.6. ,Logsb-
damb® badsmmmoab bggmmdo s yzgmbdg bdomow gs8maygbads, gbgbas: aliénation — gsobbgobg-
ds, arbitrer — Lys@doBMagm 3mBoboal BgzMo, arbitrage — sdo@Moygo, audience — LsbodMaEmb
Lbmds, autorité — bgmobyymagds, avocat — szm3s@n, caution — 05309dmds, clause — Inbeno,
competence —3m33989b(309, contestation — s(30mgds, contrat —3mb&Msd@8 0, convention — 3otrmds, débat
— 3odsm0, délit — gmod@n, gage — goom, garantie — 35M3b@0s, interdiction — s 3dsengs, héritage —
Jmbgds, héritier — 3933306y, justice — bsdstmamo, juge — Imbadstoemy, juger — asbodsMomgds,
Jugement — a565h9bo, urisdiction — og@oboog 309, juste — bLadsBmmoasba, légitime — 35bmbogn, loi —
3obmbo, magistrat — dmbsdstommy, magistrature — bsbsdstromm, procedure — 3™ (39O, proces —
36 39bo, plaider — s (339, prérogative — 3G gMmas80gs, régle — 30bmbo, rente — dgdmbogamo, requéte
— 3mobmgbs, revocation — goddgds, sanction — bLabgzns, sentence — g565hgb0, sursis — 3omdomo
Lobggmo, témoignage — 3mb3gmds, témoin — 3mb3y, testament — s6g@do, tribunal — bLsbsdsEmem,
tutelle — 3gtrggmds, usufiuit — 9dnxncnd@o, valable — 3obasmgdo, ©s o.9.

14

myoymgmn 4., ms6gdsba xodn 4., m36adsbo — ab@gM3Mg@oonmo Immgma, 36oabmdstin, md.,
169.
15 ob. <http://ec.europa.eu/index.fr.htm>.
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2. 39mMd00 0yfMoomo bs 3Mommgdol EgmHdabgdo: 83 §9M3nbgdds dnnmaglb doMomswn 3603-
369mmds bamoads@szm 96530 s Ladsmmmalb 9bsdn dgadobgl gobbszmmEmgdama 860d36gmmmds.
BmgogMon §gmdnbo gMmowsngngg 360d369mmdalb 0bsMAmbgdl, by oyMowomads §gcHdnbds dg-
0bo@RMbs Lomadamagm &qgMdnbol doMomawn 860d36gmmds. abnbo BoM8maagbab godMobs wo
356bxol dofMomoe “0bLEMN396EgoL" s gobabamaogzgb god@ob sMbgdmdsl, gbgbos: admettre —
533909, argumenter — sca39b@0Mgds, certitude — ¢gddsco@qds, constatation — 38 30(390gds,
constater — @s©aqbs, contradiction bobssmdmgamds, conviction — badgon, bogmd@ (390, contredire
— bobobssmmgamb mgds, document — m3ndgb@o, doute — gggo, énoncer — boMdmm ds, établir —
©53YoMgdos, expose — asbdon@gds, exposer — hggbgds, botwagbs, negation — motymas, prouver —
0538 30(3909, refutation — g>dsmoads, rejecter — <)31a39ds, SUPPOSET — 35M0990 S ..

bbgs §gMdnbgda, GmImgda(s 3g00b 53 3oGgammMasdn bodsmommal 96sdn dgadabgl L3gzo-
303Mo 8603369mmds. gbgbo 96056 s65m0@ 0 3NH0 Fodeab NbaggMban@a bLodmemgdgdo: abus
— dmOmB o a53mygbgds, acte — 5480, aptitude — qbstro, avantage — 30658 gbmds, besoin — Lago-
mqds, bien — Jmbgds, bienfait — Latg gdgeo, capacité — dgbodmgdmmds, cause — dodgbo, défaut —
bogmo, essence — >s@bo, forme — gm@3s, jouissance — 3mbdsmgds, motif — 3m@ogo, mobile — ImdEsgzn
Jmbads, objet — bogsba, bogmoa, ordre — Bgbo, origine — bo3mBogmmds, profit — bataqdgemo, protec-
tion — (339, puissance — domoyRmgds, resources — Mgby@bo, usage — 45dmyqbgds, vice — bsgmo,
volonté — 6gds-byEzomo s 5.9

og@oeogmo mgdbogs goMmdo Bgdmoadms dmaswm 9bsdn, Moz dgoaqbl b3gnsmmdab
960b 9fm-geo LoMoymagb. bodsMomgdMago gbol EgMHdnbgdo dgadmgds segnmgom 0gbgb Lbgs
3603369mmdoom aobbodmgmnm 3m68gJLEd0. gb IMsgomRgMmzgbgds awa LoMmmmgs s v939
0000 960b 3mmobgdon@®mdal by jocmbo agds.'® badsmmmal gbs gMm-gHon yzgmadg 3m-
mobg30g©0s, 0dosb godmdmabamyg, Gm3 anfmoonm &gmdobos MdMmsegmagbmdsl goshbos dGs-
350 3603369mmds. 83 dgdmbggzedn, mamadbgmb s30bmns LoMormmg — Db o 360d36g9emmdals
3mdgdbabs 3m(393m 3mbE L@ 30, Mocms Imdgdbmb dgbedsdabo g33035mgbdn JgmEg 9bsdn; Bo-
30momo, GgMadnbo droit, Gmdgmbes gMabaym-gmsbanmo mgdbogmbol Robert-ols dobgogoo,
530096037 360d369mds og3b:

1) m3emgds (droit naturel — 396956030 @mgds, droit de [’homme — 50580560b mgmads);

2) Ladsmmama (droit public — Labseabm LadsGmama, droit international —bsgB@odmEobm bo-
dotomsmo, droit des privés — 3g@dm badstmamo);

3) Ladommaman (3g(360969ds) (faculté de droit, étudiant en droit omEoommo Bs3MmE @b
LEYYbE0, faire son droit — omEooYmo Bo39mEg&0L LEYLI6EG);

4) 3ogomagans, 3Mgmmas@ngs (avoir des droits a la reconnaissance de gqn-);

5) dog0, aosbobawoa (droits légaux — Lobodsmemb bofggdn, Ladsgm aoobsbawa — droits
de douane).

01004 &q4LbE0b MaMadbobsl @bmuEo Mgommdal 490s@960b bmgngHon bgmba go-
3m0ygbgds, gMm-gMHm0s 8@3@)5 (309, M3 0gMoaeoem bobGgdgddn sMbgdama GMSbL MM da-
bamgol dofMomsmo @sdM 3Mmgdss;'” @gdbEgdab 8memadbgmo 3ol gomamabgal 3mb@gdLEobs s
®Ma360L Ladmemm obbab gomgamabbabgdom sbwgbl, dsgsmomoce: “I travail dans les cabinets
Juridiques” — bo&yz5-bo@Yz0m oMo 3560b7EgdL 60dbogl, o33 JoMorymon MaMadbobab

16 ab. <http://www.wipo.int/portal/index.html.fr>.
17" Monin G., les probléemes theotiques de la traduction, Editions Callimard,1963, 234-145.
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ob, Bmam® g bosgmgs@m donmm abg Mbos 006a86mb."8 moMmadbol mMogobsmm@mmads LBEmMgo
0300 3m0bgds, MM MaMadsbl LomsmMadbao gbol 3mmm@o@mmmds dggdabmb. o banb@gmgbme
(30396060l Lo@yggdo s@nzgmo mEs@mmMgdol — 9bJnbgbs s ®gdmbomgbglb b5dEMgdal mom-
a3b0bob: ,39 3000Ma3b0@0 oM MMM (3 MM KT60, 3M3370, HMam (3 MMSG M0, 30656hx69d-
©0 5bAbs s BMAIsL, 56, Amam(z 08Y3006, ,0bMM36900L BogMEgdLY, dogMmsed godms 399w
doo Rz9bmgal dobamgda gboom. s3g3560 3mddgwgdam 3g o6 8dmbs Lo ygabo@yzomo godm@s-

« 19

Bob o930 gdemmds, 0330 dg3065MAnby bagHorm LGomo s gbol 360dzbgmmds*.
5. @3b336s

056535060m39 Abmxmomb 3mgmaboms mMHmIGMasmdn momadsbo Ly Mgmm 398 3603-
369mmdsob 0dgbl. emgobsmgal Ladysmm godmombggs (3030m0ds(300L, LonbgmMdszom Ggdbm-
mmaool, 85b3gnol  gsbLsgnm@gdnmo dombgzgdom, gemmdsma@m-ab@gamszomma 3GMmsgbg-
30b @obygdom. abGmEMonmo oy bbgs Bod@mmgdao dnsmm 3o3d063d0s 9bmdMog 3mmo@nobmab,
63(3, md30L b0z, MM JEmmmanabsowdn, Mmams (36096 gdnbawdo s 3Magd@nzmmon bag-
305bmdobodn 0b@gmgbl s3dogmgdl. ngo, sbggg, s@sdnsbms 3HmE MM gdol as33mal gm-gMon
bodmamadss. ymggmogg bgdmmdnmowsb dgadmgds 03 ©abzgbol gso3gcmgds, H™I anoonmo
89L&l PoMadsbal MmgmEammo s 3Mog@oznmo bgmbgdal gosbomabgds s Jobmgol sdsbo-
bosmgdgmo o30bgdnEMgdgdal asdmgmgbs 360d3bgmmzabos &gdboimEn memadabolb gobzoms-
950bsmgals, Moz bgmb dgnbymdl gfms dmMab 3nm@nMoms ssbmmgdobs s bogHmsdmmabm
©mbgbgy 06ggmEmBa(300b go(33emab 3GM(39L98b.

18

myoymg@n 4., m6gdsba xodn 4., m36adsbo — ab@gM3Mg@oonmo Immgma, 36oabmdstin, md.,
243.
19 ab. <http://www.wipo.int/portal/index.html.fr>.
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bodamomabdzmebgmdsbs s bmznmmmansl dmEal dGM3al 3emobo 3nEo ©sbsbarmgds dm-
00bmaL, ®m3 badommmabld(3mEbymds ©s3o39dmmn ngmb bm@m3gdom, bmzomemmaons 30, badofMob-
30MmE — Bog@&gdom. 0@ob@ds ¢bos 4o635MEGmL s godmoaygbmlb bm@dgda. bmommmal 30 dg-
Mdm0s ©35309b FoMmEMME9L LadsMmmal Bod@mdMngn 3mb6EGgJLE0m, dabo Labmasomgdfngo
306md9d000 @ g53m3mnbgdgdoo. dogmMad M339 03 @Mmabomgal, Gmegbsi 9em 89685 bubEo
BMEIMogds dJobze 5@bndbym FmbadMgdsls, ngo ¢339 0ym 3mdzgmadamon, o9y oMs S6sMm-
babBmae Jignmo. 068 gMgbms anMobdmnogbznabs s ,LmEosmyMo 0bgnbyMool™ dmdmgmg-
3960 badommal go3mygbgdsb ¢dnsmmm BogdgdL 1393306 70wbab, MmMImgda(s bmMdgddo 3o o6
0ym 3N gdamo, sMs3ge bmdob &gJb@L Jomds Nbos ymgnmoym smdmhgbomo. 36ogds-
&0b3ab 38 30(3900L Msbsb3o, LadoMmmmob 6gdabdngFm asdmygbgdsol yyMmomgds Mbws dngdzns
030bomgal, Mo bos ymgamaym asbbbgseggdamoa LodsmmmgdMago 3mbLbEGMJ309d0bs s bo-
domnmgdMogo g0056y39@0mgdgdalb dgogan; s gb sMogomom dgdmbgggado of gemabbdmdos
MdnommE LadsGmnmab bob@gdsdn dgdamadn gomsbysgg@nmgdgdolb bmmmem 3Mgommaz0mgdsl,
5653900 bmzoomyM Mgsmmdada god@mdmngo dgogagdals 3mb@Gmmeb.

339(360 30803600 godMmdad, Moz 93 ymggmogglb dm3ygs, dndmnbatyg Lo 3nbal @obobyo-
Losb Laggdggmo Rayyams doMmmabognmgdabomgol bmommmanal bgmdgbymdal 0dgwgdb.
09339, badsmommal 3gML3g @& 030056, bmzommmaool g3Mbd(300 350b(3 YBMH™ s3Iy 3g(3609-
9050 MRS, 33607 453mbsgemabnl goMms (dogsmomam, 0bbEndy(300L (36909), bmgomem-
3050 3M36s0M0 gogmagbs o6 3Jmbas LodsMmommal mgmMosdg s dbmmmeo mEbsgn bgdmddgwgds
09) 3mobnbs onMoonm ©mads@ozadyg. sbgsg, asnMm3z3g3gmos, ,badsGmmoab bmommmmanal®
L3y (309 NEAIs ab(303emnbsd Mbrs NWBONB3gmymL Lodsfmmsmo 0bgm@sznom, o WInsmme
begomemgosd magobo yzgms 33mgzomo bggmmb 3gdzgmdom. s, dom 3@ gL, 96 sMbLgdmAlL
0900090 EMads@030b 96 badsMmmals gm0l s©g335@ M0 bmommmgons.!

50b0dbym Lo 30Mbgdmsb s 3o3dnMgdom, 13565L36gmo MGo g ol gob3sgmmdadn o6
3908Rbgmes nn dmdMmomds. ymggm dgdmbizgzedo, 3bswos, MHmd m3E0dob@n&o dmmmonbgdo
bergomemagool 3bGoEsb JoGmnmdbsgymgdal bgmdgbymdabs dgbmbE s s dngbapags Mgsmm-
35b. d0dggdo Lo gombol obdnlb Moo jomy®o (33momgdobomgol 83godsw oM (3 badsMmmold(zme-
bgmdob s oMz bmnmmmannbasbss dmbammebgmo. 01339, MMogg obgodmobaobsmgals dm-
MemEbgmo, nbobo 3M3dnbaMgmMogb aofMgmsb: 33ma39d0wsb, MmImgdocs, obgomn Labgmagdom,
Mmammozes bob@gdoms Dmaswn mgmns, 30d9Mbg@ngs (3gbedg ob Fgmmbg mamdabs), 3@ -

*

B0nbsdmgdatyg bod@mmadn memadbomos d93wmgan godm(3gdnwsb: Niklas Luhmann, Recht als soziales
System, in: Zeitschrift fiir Rechtssoziologie, Band 20, Heft 1, 1999: 1-13.

0309603y, o335 MgmBonmo mzgambsbHobom sMonb@gacomgdmma sbamo B5dGmBal dgbobgd,
ob.: Erk Volkmar Heyen (Hrsg.), Historische Soziologie der Rechtswissenschaft, in: Tus Commune — Sonder-
heft 26, Frankfurt, 1986.
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35mgb@ MM mma03s, 3obgsbsms mgmMns, 0bgm@mds300lb MmgmEns s dmmm bsobgddn, Hmam(s
d93mm335Dgds 03006 95gM0Mgds® ,>NEM3M0g@n&” Lob@gdsms Dmgaswo mgmmabs, 3bom yv-
Mo0mgdsb 0dbobyMgdqb.

Bmaon mgmmool 3gdzgmdom gb dgdmgmomon abs, emgbomgmdon, MBcm 398 ©5d6g¢)-
mmdab 06393L, oMy bogbowgl s Rucm 398 3MMdmgdsbs o) mos 3ombzsb dowgdl, oMy
3obbgdL. gb 03sbmaba(300 83933069590, H™3 ML gdmmo mgmonmo dgdmmagsbgdsebo domg-
358039960, dommmaog&n, bgoMmzodommmaonmo BoMdmdsgmmdobss s sGebso® yy@ommgdsol
o6 5739396 BLoJogM® 96 Lemznomy® asMg8mgdaoms Mmag0bgdn@gdgdl. 93 ©obgmbosda xaMxg-
Amdom 396 3madgdbs sgamo bob@gdgdobasmgzol, Hm3mgdos mo30L M3gFsa3098L ,LaBANLAL® 3g-
0ndab obdomgdom sbmM(309mmgdgb. sboma smB8mAgbol msebabdaw, dommmaay®o, o sMs bm-
a0 Bodogncn bob@gdgdo, babosmmgdnsb Mm3gMmssnsms LBmMgm (306 399maMymo, Mg39abo-
M0, M300609%39M0963099m0 baboom. 8300 gob3nmmdgdamos ,bydogd@ab”, Mmam s mgomtgyg-
06930b Mmoo dmbs ghmegMon 3698 960gb@nb, &obGowsb Asdmaqds. bbgs AbMng, sbems gl o
1bs 60dbsgmgl, ®m3 Bbodozno s bmosmymo bob@gdgdolb 06 H3MgE0Mgds dommmann®
LobEgdoms dogsmamndyg ¢bws mbE L. MdMsmm sbammmans nbggg bofds@gdgmo 06gdmes, Hm-
am& 3 dommmann® &qgmdobos dbmemme dg@ogmmmo godmmgds bmommmansda. 3oMojoom,
m360d3b9mm3569L0 046gdm©s snEM3magBn® LobGgdoms bmaswn mgmEnnlb 3gdydsggds, Gm-
dgmbos dgndmos go0mgomabbobmlb Mgommdol gobbbgsggdamoa bogndgmgdo s bgmgboggds
03 303mM (3000850 50 43d d godMdsg9ds, MmMAmgda(s nbgma gobbbgseggdama bggmmgdoosb
dmd@nbamgmdgb, Mmammazss bozmibmg, (36mdogMmgds s bmosmmyo 3mdmbo gozns. 537530b-
gm0 g369bodrmgMgmmds, M30Mzgmglb ymgmabs, ndomss 3obdnfMmdgdamon, Gm3 o6 5MLgdmadl
2333500 dmaso mgm@ns, Mol godm(s, oMo, 3mdomds bofmadsmmgds domgds@ngobs o dom-
man0bogsb domdg doMmsdamn bgbbgdom, godmmgdals 3mbEEmmmab gomgdy.

bodamormal dgdmbggzado sn@m3mag@&ne bmosmu@ Lob@gdsms mgm@aol godmygbgdo-
Lol 3Mdz3mEMb0sbo 3BMdmgds Badmagmgds. badsGmmoal, Mmam (s bmnsmy@o bobGgdnlb ao-
b0 gds, dgbadmgdgmns 3bmemme 08 3og@0b gomgamabbobgdoom, Hm3 gb Lol gds bLadmasmgdal
LabEg30b J39LobEYdss, AMIgmmsb ghmawss bbgs d3gLbabEgdgda(s 5MLgdmMdgb. Lobmasmgdal,
AMamE(3 09350 ©0BIM9b(30M9ma bmosmn@o LobGgdal gobsoggdow s¢y30mgdgmo Bobado-
M55 bmgnama® bob@gdoms dmaswmn mgmEns, Mm3gmbsg dgndmoas s@s JomEGm 88 ymgmaob-
dm3(339m0 bLobEgdab, sModgr sbggg Lbgs bLmosmyMo Lob@gdgdol, dogsmoms, ©edLEMgms
dmc0b 068 gMeg30980b 96 MmEasbobs(30980b ©84ds398s. mgmEanmo asmsbygzg@nmgdsbo, dg-
Lododobow, Msdgbndg @mbybg Mbos gosbsbammgl s, 530 bagndggmdy, Nbws 4o3mMbEGEMmen-
4L, ®m3 ab, Mo(3 badsmmma dnoRbggs, sbggg o6 dggbgds Dmaswaw Labmasmgdsl, ob byyma(s
gmggm bengoom® Lob@gdal, oy bogMomm ymggm sgGm3mog@ e LobGgdsb.

B0bodwgdomyg dmbadMgdsbo 3mb(396@MmaMgdmmos Ladsmmmoal LobEgdady ©s, 98gbo,
bbgoabbzs ©mBalL YHM0gHMBndatimgdal gb 3GmMdmgdgdo 396 0dbgds gomgzamobbobgdamman.?
dg9a50, 9b 6o 3mo gl 0hgbl dgsmgdoom 3mbiMgGMmo 3omgdmgdal gobbomagabsl, Mmame(s
FoMda 8dbEMog(309. gb o3 30dL Mbws 0b393gL S 33 Md30L Megdn 339 Ig(3609HME™bal
LB 30O Ybws 06yl Fohbgmmoa. IbmEmE 533 35Mo@ss dgbadmgdgmo dmaswo mgmEnals 3mb-
BOMBG0Mgds 33mg30L 3Mb3MgG M bygHmms Mgommdgdmsb, 0dob @obobsbow, oy s, Im(zg-
3em dg3mbgg39dn, GM3gemo Moy o300m 560l ngo J3goocmo.

7 035bmsb ©sgogdntigdom, ab.: Niklas Luhmann, Soziale Systeme: Grundrif} einer allgemeinen Theorie,

Frankfurt, 1984.
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@30639mglb ygmgmobs, bobgdgs mGo abmgszns, Mmdgmoai asdmboggns mgmGomso
©05539dbgdma bodsmommal bmgomemmgoobsmgal: (1) Lob@gdoms oxgMmgbomgdal mgmos,
mdgmo(, bobEgdoms dmgswo MmgmMonlb dganmosbgdom, oygMgbzoMgdsl bob@gdgddo asb-
oM o3L LobEgdabs s goMgbadysmmb MBMogHNMgdal bomdmgdol Labom; s (2) 3@ 303909,
™3 5333560 0RJHb(30Mgds FbmmmME Meg50039 0RJMHb(306Mgdoa Lob@gdgdob mgomegyg-
0695500 EbYOYMMaL Bomdmgdomss dgbodmgdgmo, Madgoe, Lbgs 8bMog, 8sm o6 g46gdsm
dgbodmgdmmds, asbsbbzomb msegabo m3gMa30gdn doma gomgbadysmmbgmmn m3gMa309dnbogsb.
50b0dbyemn Mo 3mbabdEMgdol msebabda, dgbadmgdgmas (1) dombgmm 0gbglb Ladsmmoab babm-
300MgdM03mdabl 353985 o (2) 535bmsbsgyg, sMnbogmmsb dgwsmgdom, 9390 06l ao6356@9-
d99mo mogo© badsMonmob bobEgdolb MgnmgjbanMmdal Mbomn, 569 — EmMado@ngzs, 56 bLadsmmmal
®9mMM0d, 35bnbobmzmmb, Mmam@z babEgdab mzomMgygMamgdol d534daggds. gb dmambmgl,
b5 330639m0s, GRG™ DNbLE, LobGgdnG-MgmEanmo MmgombsbdMabom JMbGHMEmaMgdsw ao-
Ambobyymgdab babgl, 30Mg s ngm domgdmmo.

13060M39mgl gmgmoabs, s930mgdgmos 0333560 BmMIMmoMmgdoms d(30emgds, HMaMMO(39d
00 gmbes LddsMmambs s Labmasmgdsl dmmal sMLgdyma YOHMogMmMds6o (Moz 0dsob a«u-
mobbdmdlb, Mmd Ladsmmamn Lodmasmgdal gofgm sMbgdmmo 3m(3gdnmmdss). bads@omal
Lob@gds 90l oBYMYb(30Mgdymo FubdzombomuMa bob@gds Labmaswmgdals dngbno. dgbe-
3580bo, megabo m3gMazngdom ngo, sbg3g, ymzgmmzob sbm@(309mgdlb bLadmasmgdmoaga bob-
$930b mz30m653MMEY (306905 (5@™3mM0gDdabL). ngo s3absmgol godmaygbgdl 3m3nbagse309dL,
Mm3gmma(3, donbgosgsm dmgma o3 (36gd0m0 gbmmgFmamemdabs, 56 dgndmnsc bemm3sen@oo
asboggdo LabdEMEbobogsb LB sdLEMS3nMgds. s3nm BbmEmE ol o6 ngMeabbdgds, Hm3d Ladsm-
ool bLobgds Lodmasmgdobmzgol gMbd0sb SbENmgdL, H™I ol dob ,gdbaobyMgds”, sG0dgw
0bo(z, ™3 badsmmmal Lob@gds 3mbsbamgmdl bobmgsmmgdol Mgsmmdol 3mbLE MM 7ds3d0, n3-
33°60o@, B3 badaGmaerdo, abygg, Gmam®(3 yzamasb bodmasemgdede, Azgamgdoge 860d369-
mds bodyzgdobs (bogebms 86 3mddgmgdsms babgmgda, (3086900, 5¢860d369mmgda) dgbadmgdg-
oo 0g)mnbbdgdmogl s 1bos ngnmabbdgdmogl. do@mba dogmgmn sbgzg dos@mba doymagMas
bodsGamol Lol gdsdn, JogMsd o) 306379 do&mb doyymgFom Mozl I3LoMaw sbomgdl, s gb be-
300bo 9bws 398mbIwgl bLadsmomal bob@gdsdn, sdobomzal 3gmaz Dmaswam gobaggdo gbol b3s-
9355 d9)(30mgdgea.

bbgs dbMong, Ladsmnmal LobGgds gobsbbgaggdlb Mmaz0lb Magl Ladsmmmal dowabsbmgswm-
986030 (s, d1bgdMngns, goMgbodmasmmgdmngn) aofgbadysmmbagsb. b o ol o6 (3 3mmo@n-
39 8 M3 §3Mbm3n 3, (3 Mgmng0d s 3 (3 30 dME0L Lob@gds, 0b o6 S65MBmgdl bgmmzbgdal
603dgdbL, 56 3mEMba3L 8535009898, o6 530 (39 gdL Sbom 588938L, M3 (35 dabo s@bgdmds dgud-
m9dgmo0 04693ms, gb ymzgmogg Bm3 o6 sMbgdmdogl. s3gbsow, ngo oMol s MAgds obomaw
©033m 3009890 mogol gofgbedysmmbdyg, abggg, MmamE(3 mommgnmoa s@m3mog@nco bLobg-
3o, beagnm Lodmasmgdol LobGgdalb BNbIombamyMo LaggMgbz0Mgdal bymmgbnmmds 53 wo-
3m30©ydmgdsl 3093 NRO™ 3dmogmgdl. ommd(zs, badsMmaman, Gmam g sbyGnmo bobdgds,
®530b0 M3gM5(30900b EMByDg LEMMNSE 53@MBMBnyFns. Bbmmme LsdsMmamlb dgmdmoas mggsl,
3 3M0b LadoMmmgdMogn s 5MdLZsMMMdMngn, s 33 bognmbol gowsbobyzg@ow d¢wsd «b-
5 0503mBImb mogobo M3gMsa309d0b dgmgagdo s abigbgda LobEGgdal dgdwmamdo Mm3gMa(3ng-
dobamgob. mommgnmo msegabo m3gMa(3000 3ob Nbos FMabbmb magobo m3g&snnmo dgbad-
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mgdmmdob 33maz6smdmgds. mogalb bGONIG O LESdonmMISL ngn IMa3mggdl (Mmame(s
dggab 93 Mgzambonmmdabs) o8 MBy39@mdab godm, s oMs LafMagdmnsbo bgdmddgogdoms oy
33babyMadymo dgegaoom.

»89056M98000 538Mbm3nal” 4536 (39madmo godmmdobogsb gobbbzeggdom, s3nm Lodsm-
ool Gmam g ©ed0300q09mgds, sbg3g9 dobo edm3000gdmmds MRG™ 3 3ox0mess babgsbda-
mo. 36, bbgogzoMaw Gm3 nmgzab: bmommmaan®o ;mgmMos, o) ogo badstomob bob@gdalb mg-
00l babom o0l gm@3mamgdymo, bgoogl qacm dg8 medmzngdnmgdqgdlbs s Ngcm 356
©33m300098mmdgdL, 30 gL Ladsmmmol bm@mIsmnMa 3mdomdobalb 30l mgembahnbm ©s,
LEmEgE sd0@mds(s, ngo Mbos gsbgHnmb ,,dgsMgdoma 538mMbmdnab® sMedysd gmEMIymamy-
3L, 0ggMab(306gd0l 39339mdac smdm(3960gds M 30dmMadobs s ©83MY)300gdemdal
3boMEo YO0 MM, Medgomy) E0ggMgb3065ds 356s300mdgdL LobE@gdsbs s gomgbadysmmb
dmE0b gOHN0gH0mdgdal am domae 3m33mgba@mmdal. sdwgbsm, badsMmmal bob@gdolb o3-
Gmbm3oymmdob (36930L mGIMmomgds dgyydmgdgmos (3o dormEn) ©8dm 3nEgdmmgdabs s
©33m9300098mmdol Embgdg. gb bbgael soggmlb 6036530, oy oGs LobBgdalb M3gHmse@nmm sbe-
Bmmdsl, BmBgmos bob@gdob mosmdol 3oHMBss.2

033356 mgmEnsl dbmeme 85306 dgyydmns ogmb odegamMgdgmoa, Mmogbsg dmbgmbog-
35 dBYLGO® gobnbodEgMmML, oy Modo damdsmgmdl bob@gdolb L3gE0Bo PMo EIbYAYEMMS s
mame g56o30mmdgdb ngo LobEgdob Esmdal. gb BonmBgzs 080b YRGH™ BYbEo smbgHam, o
0basob dgggds badsMomal gobbsgnmmgdamo gmgdgb@omymo m3gMsa30gda (Ma(s, badsMomal
35M©s, L3356 563 9MLOE 5MLIdMBL) s ) HmamE brgds Jsmn 33mazbamdmgds MHmngMmdo-
3oMmgd0b aboon.

bodaMmamo 03g35Md, Mmam 3 335b 3gMz3 gHmo bbgs bob@gds ggm dgdmagdl, sysmndgdl
ben@doGome Immmeabgdl, MGmImgdaz sed@gomns daMomdol MbsMom 3mbgmodgnto
39g8mbgg30LoL.4 B35, baBoMmomb o6 Jgmdmoas 08abn gomeb@nmgds, Hm8 dgbsdsdabo Jmemm-
067580 56 046935 oMmggymn, Joacsed dob dgmdmoas 0dabo goMab@oMgds, Mmd obobo sMmgggzol
dgdombzg3930(3 IMmmmEbgdom ©aMhgdnsb s s3abo BobsbBsMo (3mmbs s dg@&ymdabgds dgbad-
mgdgmo 0d6gds. 93009650, bLmommmann®o mgombsdMoboo, beMmdsGogmmds bbgs sMoxgmas,
09 M5 JMbBMHRsJGMOMng0 LG sdomMMmmMbs, 564y 3obbs FmmMmgdyma 33360 boby go@mdfn-
md0bo. bbgoggofow MmI nmgzob: bodotomamon a3omo30bma3mgdl, Modwgbowss gb dmemmeonbgdl
0(393b, 0390a5(30919000m0 Laggydzgmbg LBogmabs s ommab dgamgdal dmmbmgbobagsb. s80m
030 b3MImMdL 3mbxgmoad@olb goadmol 0dgwmb (Moms(s, 93sbmsbsgg, ndmggs 3mbgmaddgdal
3mdngdobs s 33mmdb god3msggdals bodmamagdsal), Medwgbowas ngo dgo(393L (MmamE (3 ymgge-
®30b, moomgamo dgdmbgggabomgal aon@33939m) Bobomyg aosbyszg@omgdsl 030l momdsdy,
049 306 9bs 0LBsgmML FmemEnbol sMm3930Lo856 s gnb oM.

53 3mmmEobms hodmbaysmndgdmam o (30 9dgmos m@3sgo 3meo, Mm3gema(s dgo(3egLb 3m-
BoGom® 00Mgdnmgdsl (badsMmmgdfngn) s bgas@onm momgdamgdsl (sMabsdsmmmgdmngn)
3 ImbgMbgdanmmdoom gsdmmn3bo3b Mmam (3 B0bssmdgamdgdl (badsMmamn 5ol mdsmmem-
35, 0330 Mds 300l badstmmamn), sbggg 3gbedg oMgdnmgdsl (Mmammoges: 3odmygbgdomds,
3003960 m3m®E60b3n). 3MEnMgds 3owsdbyzg@o 36n0336gmmdabas bLadstmmal bl gdal
096963060 980bsmz0b, Medgmyy ngo dOHNB39mymaL LobGgdslb megobo dobsgsbaw hedmysma-

P 3. sbyggy: Edgar Morin, La Méthode, Bd. 1, Paris, 1977, 3536 sgomab, 3g@optg dommmanabseo-
30b, ob.: Francisco Varela, Principles of Biological Autonomy, New York, 1979.
DRO™ sbgMamgdoom, ab.: Niklas Luhmann, Rechtssoziologie, 2. Aufl., Opladen, 1983.
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39099mn dgdmbggzommdoom. yzgmogpgin, Moz dgal badsMmmoal Mgmgzeb@nmmdal bggmmao,
dgbadmms agmb Bmam@ 3 badoMmmmgdfngon, sbggg 3MdLsBoMMEgdMngn, s Moz 98 gM@aMgdal
o6 943930906 9ds, bmmme 3530655 LadsmmnmgdMogsw 360d36gmmzgsebo, o) ngo 360d36gmmgos-
oo, Bmame(z Bobatyg 3ombgs badsmommgdmozobs s sfsbsdsmommgdmozolb dgbobgd gowsbysgdn-
mgdob dobomadoc.

ob3Mnmgdoma sbamnbo shgg6g3L, Mm3 3mEaMgds m@3sg BMbg(300L sobEMM9dL: gHomn
3bcng, nan gdbabMgds Immmmnbos edmgg30l 3Gmdmgdal bB0dnmagdsl, ndama, Hmd amgos-
0bbnbgdb Immmabals 56 3mmmEabolb @sdMm3g30 4(3930L JogH 3mbo@amEn ob bggs@oyma dg-
3obgdob g93mb3g935L. 53 B0dsMmgdom, 3m@n 30dd¢mns badsGmmab gublznsbmeb. ovd(3s, 0ds3-
OMm, ob g3babymgds bob@gdnlb dogbom 30806y Ms6303gzMmmdal 3g3mb3gdsls, 564
30bo 3gbbogcgdob @ mamabgdab. 3gbbogmgds 3o Lbgs sGoggmns, oy sfs 056803wg36Mmmdals
398mB893s s 53aobamzgal ngo 3mad@gdl, bageGaonmme 9339 bgoBmgbodmmmann® mbgbys,’
mM3dg 3M@oMgdsl, Gm3gmbasg dgymdmoas Gmam (3 096303 3G mmdal, sbggg sMomsbdndwgs-
Aemdolb e@agbs s dsmn godmygbgds 38amad m3gMms(309dmab ©s39330Mgdno. 3moaMgdal
30Mggmo gnbdz00 gdbabyMgds LobBgdnlb oBgMgbz0Mgdsl bLodommmol bL3gs0gn o sdm(3e-
Bobomgob. 3gmeg gubd0s gdbabymgds Lob@gdolb smEm3mog@n& 33megbamdmgdsls, sbyy 33mog-
Bo®3mgdomo NFMm0gMmEsdm 300gdmmgdal eby@mmmmdsb. ob g dGHNbggmymeyl, Hm3 bea@ds@n-
@ dmEobos Rsdmysmndgdal dogmo 3GMm3gbo Bamods®mmb 0d dmsgato mgsmbsdmaboo,
360L 0¢) 56 0130 mEmEnbms Rsdmysmndgdal babsfg 3Mm(39Lgdmsb magbgdaco.

mEgbsg 90bndbmmo m@m3sgo gubd300, @S 83000 Ladsmmmab sy@m3magbabo(s, ¢ dEb-
39mymGoemns, bobGgdslb dgndmoas Mgxmglbamo 3Mmzgbgdobs @s, dmmmb, mgomn®gamgjboal
35630006 9d5(3, 93009650, dgndmos Mganmomgdol mogemgg Mganmamgds, 364, sbggyg, Lodem-
omab (33momgdol bodsmmmgdMogsm Mgammomgds s dommosbo bob@gdol dggsbgds bszmomstin
®3omNdbgE30m, 3o35m0ma badsmmmasbmdol ngoo.

d93am3d Imbs 33901960 53 mgmEomo smgmob byMEomob Medgbodg dgmgan 0bgds 3ob-
boyema. doo dmEal, aobbs 3mmmgdocm 0dgzs6 sb3gJ@&gdL Mbrs 80gd(39L ynFommgds, HmImgd-
dod(3 9060dbygmo mgmEns obgo dgbgnmgdgdl 83330060 90L, sy MmI LbgsggzeMa, 5b LagM-
OME 56 0Ym 6SBYYmO.

306039 gb gmgmabs, badsMomob sn&m3mngbabol mgmEoob dgwgal asbg39903690s ab,
038 LobG g3l LodgMgda LbgsgzaMass 356 gbamon, oMY b s (s LobgmEmdMm, sbggg Lo-
do@omal begommmaon@o bobEgdnE-mgoMoymo sddsggdal bgbom) nym domgdama. sgsdwy
Lodamommal bob@gds gobabomgdmes 56 oMoEomom, Mmamt(y bm@MBsms MMM Mo 3933060,
o6 d937(36930b LobLEG930L MgombsBENLNm, ML 393306 gdnms (3 brgdmms Mgsmy&n bmzn-
SN0 YMN0gMNME0EL dLGMd30Mgds. oMol gda Ladsmmamb MynMgdwbyb, Mmam (3 ds3-
Ao 89JbEL. ob, Bmam 3 bmgommmaoobogobss hggmmao, brgdmos ynmoomgdob goms@sbs 0d
0bbEOGM (3090, BMBmgda(3, doMomems®, LaBsMMEOMss s 3839dMm0, 0d69ds gb MM sbnDs-
(309 (Mg 300 N30Ms@gbo Labsdotmmmm), oy anMobBgdol 3Emyqbas. 3 mgsmmabgogom,
dgbadmagdgmo bpgdmes 0dggzemn 3Gmdmgdgdaol gddoMomo sdydaggds, MmamMmazes ,356M-

> Joo6.: Heinz von Foerster, What is Memory that it may have Hindsight and Foresight as well? in: Samuel
Bogoch (Hrsg.), The Future of the Brain Sciences, New York 1969, S. 19-64.
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odbagmmgdol bgmdobsbgzomdmds®. s3sbmabsagy, Moo ogm Ladsmmmab LobBgdol goblbbgs-
3905 bLobgm8bogmbagsb, Mmamm (3 MMasbodsznsms Laggmdgmobs s domoyamgdals Byscmbo-
356, 3mmo@ o030l Dggegzmagbs Ladommamdg gssdMgdmm 0bs, Mmamt(z ghmagsma bobg bgdmd-
3900960bs (LodaMomnEsb Ladsmmamadn?), 56, bymag dogmo Ladsmmab bob@gds goggdam ngbos
3mmo@ngolb bob@gdob 3gMbL3gdE 03930, MHmamtg dmmodnzal ,083madg6@s(305". Bonbgoogswm
d0bo 933035 gb@&nmmdobs, 50bodbymads 3gMb3gd@nged sbgzg asM339mmboman asbbodmgmos
0m®0bBgdob mzombabEabo badsMmmambs s 3mmo@nobmab s 393306gdn0.0

30006098 9M0M 53500 EbNEMEMInl ©obadzgdmds Lol gdaob Lodmgmgdalb dgbobgd LEv-
05 Lbgs boMmdmea 693L My&al bLogndzgmb. Boma gob3sMG gds bmM(30gm©gds sMs nbbG -
(30996, 553 gE M3gMa(309)e EMbydy, @S 3G oM, MbsbIsw bmznmmmaonMa ©sd 3goMggdmal
dgbgmmgdobs, M3mommae Ladsmnmab bob@gdnlb BngMag, Modag dob gbdomgds Mm3gMa3ngdals
M9300boemo odsmmgds 0dsgg LobGgdalb M3gMa30960b dggagdmsb (56 3gMmb3gdE039dmab).
5990056 353m3nbsmg, ymggmo 3m3603s(309, MmMIgmoag Bodmaygbqdl ob dg9606ssmdmagagds bo-
oMo gdMng 88303905, o610l badsmmmab Lob@gdal Jobsgsbo m3gMmazns — 35dnbs(3, HMEaLa(s
9L 898mB3gmos 39Dmdmagdl dmGob agom, sg3&mbagbom dgdmbggzom, d3mmogool dogf 3mb-
GEOmmom, o9) 6530bdogcn Lbgs JodgDom. Lo 3dofnbos, BHMI 3MB603d(3058 M330L0 Md30 B0 3o
36mb LobEGg3dsL, s 330bosm3z0b Y1339 393mM0ygbmb 3men LadsMmmagdmngn / sMsbadstmmgdmoaga.
d16gdM0g0s, sMbgdmdl sbggg LodsMmommdg aofMgasbo ©s330603905(3, dogamoma 3Mgbol dogH
3mbbgbgdol dm3bogdobsl; sbggg, smdGNL LobEgdsda bmM(s0gmegds Lodsfmmmal sd«-
353985 LobBsgmm 3oDbom, Mabmgabsg godmnygbgds oMowoyymo dg3mbggzgdom dbmmme Lo-
Fnmomgds s oMo gosby3zg@nmgdsda Bgmoamal dg@obs. sdwgbow, 6g60LbdngHo domomgds bo-
doMmamdy 396 Ronmgmgds LadsMomnmolb Lob@gdol dobsgsb m3gMozno. doaMad ymzgmmaal,
mEgbs 3m3mbnge0s BomImadmds domomdbogmmgdal gobbmm30gmgdal, badsMmmgdfngo
0539800 3ma3oM9dabl, badsGmmab (33mamgdals 3mb6@g4Lb@dn, sb¢) badsMomgdfMng-bmmMds@ oo
3mmmEnbgdol Rodmysmndgdals 36m39Ldn, Labgbgs Lodsmmmal Lob@gdol dobsgsbo m3gMa(zns,
Mm3gma(3, 3539 O™, s@agbl Ladsmommal LobGgdal LadmgMgdl ymzgmwmanEa (3bmzMgdal
3M6894LE0LOgb gobsdngbow, HMIgmbss dgydmoas LadsGmmagdmago bsgombgdol bodmygbgds.

LobLE g3l LobM3MYdMeb ©s3ogdnfgdom, dgbadmgdgmos Lszdomm JoMasw ndbgl dgbbag-
oo badommnmoab bob@gdnlb BomEMma300L 989J@0. dsgsmomaw, 33ox0mm RblL, o bLagHonme
o Gogyemo dgadmgds agmb, 1byz98 3bmzMgdabgnm NMmngBnmdgddo (Jmmbabgds, Ladbaobey-
906030 @ IgdMINE0 NMM0gMcmMbba) badsmmal godmygbgds, ndobsmgzol, Mmd ©Y3oMs@g-
bmds dogbogdmb ofew dgbgnmgdgdb. m@dsgn 3mmal Lobobg: ab, HmI doMown Ladsommgd-
030 3mDbo300L (335 33933067 mns badoMob3oMm dmbodMgdol sMsbsdsmmmgdfmngswm
30Rbg3oLmab, 53 LoMor ol 3adgdL Mmgombsohnbmb brab; s 3DgMs dmGgnmoa sdmbsogmgmals
LodomonmadMogo JOmENMgdabigb sbgzg sabEGMEMadL, M3 LadsMmmol dmbdmds dgbademms
3Mb6xmod@ob bLy@gamaw 0gbgb 30Rbgnmo s 93wgbow, 0bbENEYEoNMoE gondsmmmgdgmos,
0b6393L Mo gyl o(36999dsb.

Lo 33060390, 3MbgdmdL MYHMogMo 3ogdamo badsGmmal 3m33mgdLymmdsl, s80m gob-
306mdgd9e bodsmmmol gomdggomgommdabs s gemab o3Ggdol bey@mdmal bodsmeglb dm-
0b. 83339M0m39, anmob 53691980b Lobnbssmdmgamm dgadmgds 08mddgmb ((3030m0Dso30000
dgotgdabol be@m3smy@om sbsbmads) badsMomalb 3mEmng3003. Mgomab@ Moo Mbws ngbglb

6

360d3bgmmzs60 dgmgans, HmI anEab@gdmsb, qumm 9o, gomg Lbgs 3Mmaqgbogdol 3g3-
0bgg3930, gosdMgdamos domo 3GMogd@nzolb dmmoagognca 3mb@gdbo. det.: Elmar Lange/Niklas
Luhmann, Juristen — Berufswahl und Karrieren, in: Verwaltungsarchiv 65 (1974), S. 113-162 (157 {f.).
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30Rbgmmo, Mm3 LodoMmamo dggbodadgds gods@mbgdym 0b@gMgbgdl ws, Lbgsggzemaw, bodmas-
©mMg86030 035mbodMHobom, Job 565 Im (3930 ©d 56 (3 Mo30b g5@896s 56 Jggdmgdmes (Ma(3, Lbgs-
@5 dmM0b, 085L o6 ¢bes 603653009, BmM3 gb 3o gdmgds ImJdggdl badsMommgdMango dmmo@n ol
»gombabdMaboo s dgabgdmmaoss mbgbmoggdamn). 53 mzombsbdMobom, Y@mm aobomzamos,
y39mogcab 8ombgosgem, bLodsmommal ©g3mEMd3nmgdal dombgzsma batobbo. 830l dgmbgdoom
33060905 3ol 5(36919d0b ©MbY, yomndwgds bomds Mmdogd@ymo dmbadsMommanbawda. dgmeg
dbMog, LbmMgw o3 d93Lxdmdqdab dggas, 3@ mmdlL badsGmmal 3m33magdbn@mmds, baddgoms
omEgbmds s bbgomabbgeazommds, Momas 0dMEgds Mgammomgdal bagommgds, @s gymal oc-
197900 3500506533t gdL 3N R (300056 3MI3mgLyAMInLS39b. 530m ngo 0dg 350 BMMIsL negdl,
AmImob bobsomdmgass magse bodstmmoal bob@gds MdemnEos s MHm3gma(s, badsmmal abGm-
0590, 3Mdng Rogomos 30bgbo godbosms.”

5b0dbymo sdmbogsmo bgMmGomab gobosmgdal dgdmbggzado, sdMo g3oMagds 0d0b ©o3-
3900L, ®m3 LadoMomob bobdgdolb LEMYJGHMYdo, dmMImgda(s, Mmogol dbMog, Mmsgosbmo m3gMo-
(309%0b Bo68mgdal oG gammnmgdgb, dgbodmgdgmos 3obabasbdmzmmb bgdmJdgmadobs s dgmganl
dmEgmob dabgogom. LEOYJGNGons b3g08035(300 ymzgmmzgal 3mosdGHYAL MInsmme LobGg-
30l M3gMo(3090L. gb 56 9B0bss0Imgagds oMemmb, 06@gMgLgdmsb Ladsmmmal bm@mdsemmEo dg-
bodadobmdals gbobgd. sbgag, s8om oMi(3 abos gsdm@asbmmoa, MM 3o69dg ©sd330M3989mb dg-
@dmos bLadsGmnmab bLobEgdob smbgFmabsmgol snbdsmb dmegmo — bgdmgdgwgds/@mMobbgmem-
35(305/dgmaan. dogMad, 5da350M3s smbgMommdsed adyymgdoom Mbrs dob3gb ,d530 yonb® Lobyg
BM3bLbgMMmBs(300L FMb(300L, s Mo gonmzemalBbmL, HmMB LodsGmama msegal Mgadz0gdl
ymgzgmmgol 3o 3am3smgmdsl dgmmabbdgdl s Mmd dsb dgmdmos mgomdgzgms, 353063
30, OmEaby3 396939 068 9Mgbgdo 56 033 5d056, s BMB ngn 56 IMJ39gdL ,GMngnsmGn dob-
Jobab* 3bgozba. o330 08 B, Moms (s Ybos Imbogl 8m(393mmdolb gomazamabbabgds, «3-
®Mdgbos, Imgmomsb bgdmddgrmgds/dgogan, gaosbs3gmgds mzommgngmomgdsm bob@gdsms
gm05b9.2 BoJBMdM0350 sMbgdmm boddol omamgdol ngo 9390 Bngbowaggds.

v

Smdom yggmadg 3603369mmzebn 30ce@gbmds mzomMgygMgbzonmen oby@mmma bs-
ool bLobBgdnb mgmmoabs a@mabGos madsdm-bademmmgdfog s abBmMogm-bodsm-
0gdcng BaMImmag69dmab Losbmmggs — Losbmmmgyg, Mmdgma(z, dg3ama, 33mog mogabo go-
13bmad0b g89d@0m, 0b393L a5330603985L5 S AoMNB0S67dSL.7 Lmsommmanm@o ;mgmEos (300-

7

83abo dogamomns dgbogamo ©abgn@bo 6sd6m3dda: Simon-Nicolas-Henri Linguet, Théorie des loix
civiles, ou Principes fondamentaux de la societé, London, 1767, Bd, 1, S. 1-177.

bgdmgddgegdol s abymummdal 3gdggmdam @ebygomagdol MGmagMmasbbbzeggdal dgbabygd,
ob. obggg: Francisco Varela, L’ auto-organisation: De I’apparence au mécanisme, in: Paul Dumouchel/Jean-
Pierre Dupuy (Hrsg.), L’autoorganisation: De la physique au politique, Paris, 1983, S. 147-164.

BbGoE 3oMmomagmm@o 3Mmdmgds BoMmdmadmds mgmmmaasbmeb dodsmgdoms(z, s 33sbmaeb
53539069500 9339 ©ob3M0mgdomn abggboss sMbgdmdl. dw.: Wolfhart Pannenberg, Die Allge-
meingiiltigkeit der Religion, in: Evangelische Kommentare 11 (1978), S. 356-357; Frithard Scholz, Freiheit
als Indifferenz: Alteuropdische Probleme mit der Systemtheorie Niklas Luhmanns, Frankfurt, 1982; Detlef
Pollack, Die Religionstheorie Niklas Luhmanns und ihre systemtheoretischen Voraussetzungen, Diss. Leip-
zig, 1984; Hans Moritz, Religion und Gesellschaft in der DDR, in: Theologische Literaturzeitung 110 (1985),
S. 573-588; Michael Welker (Hrsg.), Theologie und funktionale Systemtheorie: Luhmanns Religionssoziolo-
gie in der theoretischen Diskussion, Frankfurt, 1985.
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mdb og@abBos 50 Jom@Gm dmddggdgdal, sMedge BoMd3mmagbgdol Mg3mbl@meamgdal, ob
by 33069, 03 Bgbob s bgMbobs, HmImoacmsg badsmmmoab Lol gds sbm@30gmgdlb mzomw@s3-
306398900bs 5 Mz0mambgFMammdgdol g9bg@nmgdsol. 53sbmsb s 3ogdnMmgdom, seeM 30l 1339
53560530 ,00gmemanal 3MoGogzob, 56 3mabogno bGomob (3mEbolb bmommmaoolb dgbsbgd,
Mm8madoz (300mmdbg6 sDMM369d0l 85bgMnl Jabowaggdsl 0b@gmabgdobs o Lmgnsma@o
damdomgmdgdnbodo s dob 3obdom@gdsl od Laboo.

8dmbagamn bgMGomos mgbabn, Hm3mal dobgogzomss mgom®gxgmabizom Lob@gdsb me-
30b0 Mm3gMo30980b 3539330607988 o 33ma36563mgds dbmEmE Mobsdagaomn mz0mms 3g0M3z9dabs
5 mz0membgMarmmdal 35339mdooc dgydemons. dombg doMGogaw MHmd amggsl, bagomms ,bognd-
3960, 0dobomgol, Gm3 dmbgMboglb Mot 30bsgsb dgbadmm 3o3dn06Mms dgMmbggnmo @odwmds-
3900 3 353MbGMMMEYL 156303 g3MEmds/5MmobdndgzMnmmds. 5308 M3 (3, IMmmEabos
hodmyamndgdol ymggem 36m39bmab ghma, bomndasmmgds bozmb@Mmmm s 330M39ds, GM3mab
39939mMd005(3 boMBmgdlL 035Dy 330603905, o) Mmam® brgds badysmmbdg ©s3306390s, 569
bgds 030l Mmamdady 3m3baz0Mgds, o9y bob@gdsdn Mmam& Mbrs gsbbmM(30gmogl dgbodsda-
Lo o6 dgbadadm 3m3bo30Mgds. 0nEmabBgdo 53sb ,oMadg6@o(305L" Ybmadgb. bmomemans-
0 035mbsbEabom 30, HROM ,HgENboMgds", 569 (39 3gnmo M3gHs30al dmyEmmEbymmadals
995998 0b 393506985 0gyemabbdgds. '

ymgzgmo 3md3mgdbyno Lob@gds 3omEgdMmos E3dSMbLmL IMsgomagommds, 569 msgo-
Lo doDomMo 9mgdgb@gdol MomEgbmds s bbgowabbgogzemmds, gMmasmmgbgdsbmsb dndsm-
ogdom. 3m33madbye aomgbodysmmadn dmmmmubymmdol aogdg s dmedbgman m3gHmamgds
dg9dmagdgmos, baozgmae odnbs, s9y30mgdgmos oomds 0Mo@s30980bawdn, Mmdmgdaz Rggym
36M5g@n3ob 039Mbgdgb. dgmg dbEng, o1y Ladsmmsmds Mbos NbdENb3gmymb MbagMmbmgds, o6
dgodmads 5bndbmmo mosmdob dm@b dodggds. s¢yzomadgmos gMomgzemmgbgdal ndggsta «b-
1b39mymazs, MHmMI gfmo ob Medwgbodg gmgdgb@ol mgobgdol (3mebs (dogsmomaw, boobmb-
30gdmmm a50056y3980mgdgd0lL (3m©bs) ndmgmmgl 3mbiMg@me dgdmbggzsda bab@gdal d3g30L
dgbobgd ob336980b go8m@obal Jgbadmadmmdab.

5b0dbymo Lo ombo, dgseMgdoc domamn 3Msgomazemmdabs s, dgbedsdobowm, dgoamg-
b00) Boamo gMma35mMmgbgdobs, ddnmmess ©s393d0M5dmn Lob@gdob YmogHnmMdgdmsb ms-
30b 30Mgbodysmmbmab. sdmbogsmoa BgMm@amo ob ¢bws ngmb, Gm3 gmab@nin® s 3gsm Lob@g-
398L ImEal HED0gHMdabab, gemsab@ognma LobGgdgdo dogboseggdnsb dysm Lab@gdgdlh — abg-
39, OmamM s Jg0ds Joomgdl Jg0b gm@mBsb, s oMs — 43d J30dabob. badsGomal sMamdgb@ozoe-
0 3@, Mm3gmoz obomao BsM3mdmdl IMsgemagammdsl, dogsmomaw, Bomdmahgbl
b3 MomMgNmo (39 3o 3g3mbggzol aobbs 3ommgdymmdsb s 3dsymagnmmgds abgmo
36oxM0b3mddgmo bmasn BmEmBNmMadoc, Mmam@n3es ,mdbsbmM30gMgds” o9 ,0b@gMmgbos do-
mabbo®, 0dom 396 go@anbmgds, HmI gsbbbsb Lodsmomal LobGgds gogbsdysmmb Jgoomgdom
dgoto LobEgdgdabodo, bz Egdbmmmanyto ob 3odoGomal 0bgqLG 03000 BMMIoMgdyyma
dbbgomo 3mE3m@s30980bswdn dgbogugdmaw, 35dnb, Mmmgbsy dysm, ghmagzammazbgdals domaman
bomobbol Lodsommal LobGgdsb, dobgoagsm 63dobdngma babmgasmgdaga dgoganbs, msgabo
35Mgbadysmmb B®m gmab@nznco bob@gdgdol badoMabloMme, dggdmgds Mmagol ao@ebs o,
13060399l gmgmabs, dmogh gemsbGognco 3mdnboa gsz0al 3gandgdol — Mmam@azes Beymo, 56
30031 domonxmgds — 353mygbgdol gmmMdgdal owagbs.

10

90mbofmgdal doMmmgal Loboo sMamdgb@ o300l Fg3mbLEMMgdal momdsady, sbgzy Jo.:
Niklas Luhmann, Die soziologische Beobachtung des Rechts, Frankfurt, 1986, S. 31 ff. sbggg de.: Georgio
Lazzaro, Entropia della legge, Torino, 1985.
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9L IbmemE 9Mo0s 03 IMsgomo Jogdsmomnsb, Moy d@sbEYMmgdl, MmMA bmgommmaoymo
sbaemnba, Lol gdsms 80 N300 330603980bd s M30M@bgFammdal Bgbob gsbbs 3nmEmgdae
300030b935bmsb gMmo, bomIM3maL sbggg aonEbmgdol gugd@bss. oMandgb@soal Hg3mb-
LGP gPMNa3MM36550L N BOYb3zgmymBal Jobbom gg& Sbgbl sMaxdgb@ o300l ndgzs6
353985, Mo@a3 0b doohbaggzs. ob sMamdgb@o30sb gmbogMmon, @sdaxgMmgdgmoa bogmdzmgdals do-
900L baboo 3o o6 g505dMgdL, sGdgw dgdmbgzgznmmdal @admagzabs s bob@gdnm YHmngMomws-
3m30@gdmgdsms 3mbogbbofMgdals baboom. bmzommmaog®o smbgfmammmds abgma baboo semBg@aL
LobEg30b MzoMeMBgMoEmmdal, Mobs MdMsmmm gb MmzgoMmsmbgMmammds megs© 396 Ima(3o3ws
(0993(39, 93 LOZNPBMNIE 5333300960, gb dmem Lo ygs o6 sMab). s3gbsw, ob LadsGmmal bob-
B9 INsd 5330608 Im3934ma bgqdol ebdotgdom — 3oboggbG Mo / msdgbd Mo, s sdo-
Gm3a(3, obgzg bgogl, Mm3 LobEgds ggm bgwagl 0dsl, ™I ol 396 bgwagl, Mebsg 396 bgoagl.
308M53, 5¢bndbyymn, aobbbgzoggdom ngmmmanol 3M0@03obogsb, o6 asbndMmabagl o3 dbaemg-
b0l o 565 39635650 gdmmdnl 95394@L. bo33maw 530bs, dm(3934mo dnamds 0d39MoGnyyma©
3m3@nbomMgmdL 03 goManyalogsb, Mmd ymggmo sn&m3mag@mdn bab@gds msgabo m3gMa30gdals
©0x9Mgb30M905L sbmM(309mgdL mogobogg asbbbgegzgdgdol obdsmMgdom, s 3 bowm, oy dob
©00g96Mgb(3060980L dgbamhnbgds L@, 3oL 943690s @odMIMmMgds, 333 asbsbbzomb mego om-
60dbmmo g5bLbgs3980b5356.

099bo dmML 3M(39mEYds ©Mads@03edn 5¢badbyymoa dgndmgdemmds, o mos Jombzow
aMhgds. ymgge dgdmbgggedn, ngo dggbgds dnsmme 3mebss. 03 3ombzol gobbamgs, bLadsm-
nmgdMogobs s sMabodsmmmgdMagol gobbbgeggds godmaygbgds bodsmmmgdfMagaw oY) sfobs-
oM gdMngo, bob@gdol doMomdbgddn dmsd393L s byyem 33067, mobgblb 0d M3gMms309d0b
M 306935, Mmdmgdaz 90bndbyym 3ombgobmebss dngMmgdma. Lodsmmaoal mgm@oal dogE
BomImgdymads 0330639808 8 5BgMommdad Ladsmmmob bob@gdalb dmmosbmdabs, ¢Mbos ngo-
50mb 3mEobl dobomgdmds. ob 565 Gog@mmmansl 1bos g81dbgdmogl (bodsMmmgdmagn smals
ob, M3 LadoMNMdMNngns) s oM (3 35MdEMJLL (LodsmmmgdMagns ab, Moz bLadsMmmgdfngn o
o60b). 356 Inamme bob@gdob dogbom LobEgdob BmEEsbMdolb gobbadmzFmal gb dgbodmgdmmmds
1bs dgobybBmU; 396 Nbs 3mabbmb Lol gdol smBgMammdal gGo3@MEMa0Mgds s gds-
Mom]boMgds s, 53539 MM, Mbos Jgdmmb s30bomzgolb LognMm Mm3gMa309d0l gomBobomgds. !
09) gb dobogolb 8603369mm3560s, Lmsomemmal dgydmons, Ladsmmmob mgmmonl Bng® Lol gdab
©9&o38Mmmanmgdol s ©gdsmomjbomgdol d(30gmmdgdl ss330mgl bjgdalb — dsboggbdyy-
60 / @38 gb@ Mo — 353mygbgdom; 35306 ngo d953hbg3L nyFoommo ol 3n@mbob bbgeagomsw do-
domagymn 3o60ggbE Mo 356DMobmmmdals M@ gb&n® Gnbd(3058L. bLobEgdsms bmasw mgma-
ol 980bdmgol IMIBagdma o43b sbgzg gobLbgaggds dmbgdMog s bgmmgby® > (30emgdemmdasls
3mcnb:'? ob, Bo(3 gB93EMmMangdsl s @gdsmamdbomgdsl gdbsbmmgds, mdmsmme bobdg-
30bmgol Bom3mABogds, Hmam s dmbgdMogow s 30mgdgmoa. 530bgsb badoMobldnmmw, 3 3g306-
3909mb dgdmos dm393em bgdab@ oM@ Loddosbmdams gbd300L 8dm(36mds s, dgbadsdnbac,

godmo bbgs, gbdombsma@om 933035mmgb@n® dgbadmgdmmdgddyg; dob dm393mmo 3Gmdmg-

' sbggg de.: Yes Barel, La paradoxe et la systéme: Essai sur le fantastique social, Grenoble, 1979; ders.,

De la fermeture a ’ouventrue en passant par 1’autonomie? in: Domouchel / Dupuy a.a.0. (1983), S. 466-475;
d93am3, LadsMmEol MmgmManmo s abGmGogma 39ML3gdGng0om bsgzombolb dgbBsgmabamgals,
ob.: Niklas Luhmann, Die Theorie der Ordnung und die natiirlichen Rechte, in: Rechtshistorisches Journal 3
(1984), S. 133-149.

deo6.: Lars Lofgren, Some Foundational Views on General Systems and the Hampel Paradox, in: International
Journal of General Systems 4 (1978), S. 243-253.
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30b bgd0b3ngMo gobbadmznmo 1bgdsabG o yMo 53mbablbgbn ghggbgds HMam gob3oMmmdgdamaw
©5 d98mb39300050, ook gMqdmmdal 306mmgdody sd8mzawgdnman B30k N® babmgsom-
90603-0b@mEonm damdsmgmdado.

\"

300609890 90300m, S9EM3Mog@nem LobGgdsms bmaswn MmgmMool obIsMmgdom, dw-
0bgmmab dgsMgdoom, gamm 3g0mss dgbadmagdgmo bob@gdsms mgmmnol ©s393d06Mgds ggm-
93006 MgmE0sbmab. dgggol babom, gb g03mabggs3Lb gomgbadysmmbomsb ,dgamgdab® (56930l
dgbmbEgosl, mmdmal gd39mdom, 393 d9690M03 g3mmy(30530 GMEMFoms domamo bamabbol
D(33mgmmds, s 39M(3 3obsbmgdsms ghmmmymo 89330, KgMmgbow 3960 a56035MGgds. 1339
03039 000430l (3mbor LobGgdosms ggmmayz00b MgmMENsdg s, dom M35 gL, Labmaswmgdfngn
93m300b MgmE0sdy(3.

Logsbagdm ggmemay30Mo 3Gm(39bgd0 8530655 dgbadmgdgman, BmEgbs mbgmbogds (3oem-
399 598 3m0g&e bob@gdsms oG Mgb0Mgds; Ma8gme, MmamE (3 30 50bodbyyma gobbm zo-
9mgds, LobEgdsb dggdmagds LEEMMJGNFoms 3oM00Mgds, MedmYbos(y gb Mebbzgomsedn ngbgds
30bo 3gmogbomdmgdal gogmdgmgdsbmsb. bgMENMsms gmMmIomgdabes s dgzgmabomgal, 54-
Gm3mog@ne LobGgdgdl dgdmosm gofMgbedysmmab Mmam (3 3gdmbgggnmo, 333 godmmds-
©0 d0dggdab, sbggg mo30LLs3g M3gMa(3098d0 ©Iz9dMmo 33mogbomdmagdol dg3m3gdol godm-
49690s. 535b056 83939069500, Bgbadmgdemmbabo bdnfaw Lbmm g dobsgsbo msbdndwgszcmmm-
30b Fmabmzgbgdomss gmm dmogm dgdbmnnmo, oMy aomgbodysmmadn gosmbgbals 3Gmdmg-
3960m; 96, bbgsggomo M3 noggsb: babEgds, bsgdeme bdoMsw, o6 45dmaygbgdl magobmagmgdals
03 batobblb, Mol bLodnemgdabsz Job gomgbodys®m sdmgsl, s Mag0lb gm0l NEG™ dg@owm
Bz, 30069 gb g3mmmaon®a bagomm 0dbgdms." 3mabogmmo smzg06ab@mma mgmcaab
3300580, 53 3ME0y035(300L Jg3mbgg30da(s, JoMmgdamoas ggmme)300L obabosmgds, Mmam (s
0593933530 (5615 3MMME0boMgdymo, s, 53 360d36gmmdom, ,dgdmbzgzommdob® 4s3mdygbgdg-
m0) 356bb3a3980bs goMns(300L, bLgmadzoobs s Mgb@odamnbdgdsb dmEab.

03009650, badammemal ggmm9y300b mgmE0sd, Y30 3q9mgl ymgmobs, mGa bszombo brs go-
56 330mb: (1) Hm8gemo 3Mmdmgds go6530mmdgdl 3obbos jmmmgdyma badsMmmgdfmngn gzmenez0-
0b go3mymazal dmgswo babmasmgdfmngn ggmme 300l dogboo ©s (2) Hmame yomndgds badsm-
ool 3@ m3mngbobo 08g30Ms©, Hm3 ngn dgadmgds goamdgmmaglb bEMMIE MM (33amgdscms
3060mdgddn3? dm39dmm 30mbzgddg 3obybol go(393s 3oM0d(300L 30630300056 Ybs ©oNbYMU,
03909y dbmeme 35d0b, HmEgbsg 3oM0s(300 3obbs 3MmMmgdnm ma30bgd9Mgd5dL bomdmahgbl,
dgbodmms Rsdmysmndrgl bymagdnob b3gngogn®n 3gdsbobdda(s.

3MmMdmads, MHmIgmoz go6s30mmdgdl badsMomal aobbs3nm®mdnm ggmemosl, dgbad-
md MRl aom@3393emmdsd0 03sbmsb s 3ogd0Mgdom, o9, 3Mbxmoalddnb dgdmbggzedn, Gm-
dgmo Immmeabgdo 0gbgds @s3emo, o6, by 33067, 3MBEORSJE™EMng0 MzombsdMHobom, go-
35O gd9ma© sbadmgdymoa. smbodbmmoa 3Mmdmgds gsbogds sg@omuMa, e megomsbsg
o6 oym sbgmo 30Rbgmmoa, Modgmy, Ladgbd Mo Lmosmn@a bEGYIG ML JogH asbbode-
3699m0d, 09) 306 HmIge Ibsmglb Mbos nagl Immbmizbgdal Bodmygbgdobsal, ga30lb o©gdabsl,
ob 93009Mgb dgdmbggzada, dMdmmababl. badsMomal ggmmyyos 0bygds Lyadgb@nem Lodmaos-

13

83 dg3mbgg3930, mMasbodsz00b Gomme gsb3M(zmdarm (365d5Lmsb s39330Mgdam, sbggyg ob.
Karl Weick, The Social Psychology of Organizing, 2. Aufl., Reading, Mass. 1979.
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©mMgdoms LEGONIE Mool LYLEGgdom, Y3oMmggmgl gmgmoabs 3o bmEosmyM 3Mbxmnd@gddo
bogdamabo gonE3393mmdob dg8m@eboom. dgdwmamd 30, LBmEmgo ol ¢bos gosbywgl, o MHmam
1bs 069L 5dmEgdemn gb 3o 3393mmds, Babmgabsg 0bygds Lymgdnob 30 geamdms asb-
B0bomg Labsmgbagm o9y badgdmdemm 3933060930bs356 sdobomgals sedsc aos36y3980 360d369-
mmdob ogm. ymgge d9dmbgggzedo, badsMmmol ggmmeyz00b 98mddgmgds oM sMob ©edmowgde-
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