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sulxan oniani
*
 

 
 
 

brali `mcire sjuliskanonSi~ 

 
1. Sesavali 

 
qarTuli samarTlis istoriis mkvlevarTaTvis cnobilia, rom bralis sakiTxi 

maRal doneze iyo damuSavebuli ukve XI saukuneSi. aRniSnuli daskvnis safuZvels 

eqvTime mTawmindelis moRvaweoba iZleva, romlis ganxilvasac gverds ver auvlis 

Zveli qarTuli samarTlis vercerTi specialisti. 

saeklesio piris (da ara mefis, darbazis, vezirebis) mier bralis sakiTxiT da-

interesebis faqti TavisTavad ukve mravlismetyvelia: igi pirdapir adasturebs 

qristianuli moZRvrebis gavlenas qarTul saero samarTalze — eqvTime mTawmin-

delis Semoqmedeba qristianul moZRvrebaSi zedmiwevniT ganswavluli sasuliero 

piris naazrevia da ara misi, rogorc mecnieris, gonebis produqti. swored qris-

tianobam moitana kacobriobis istoriaSi yvelaze mkacri moTxovnis zneobrivi 

kodeqsi da igi aRmoCnda erTaderTi moZRvreba, romelmac daisaxa sxva religiebi-

sagan radikalurad gansxvavebuli da rTuli amocana — samebis dogmati da ieso 

qristes ori bunebis sakiTxi: rogor SeiZleba RmerTi iyos erTarseba sameba, gan-

kacdes, hqondes ori buneba da, Sesabamisad, `ori bunebiTi nebeloba — saRvTo da 

adamianuri, ori bunebiTi moqmedeba — saRvTo da adamianuri, ori bunebiTi Tvi-

Tuflebrioba — saRvTo da adamianuri, sibrZne da codna — saRvTo da adamianu-

ri~,1 erTdroulad iyos `mTliani RmerTi adamianobasTan erTad, aseve — mTliani 

adamiani RmrTeebasTan erTad~?2 ieso qristes nebelobis sakiTxisadmi aseTma 

Rrma interesma saeklesio moRvaweebi bunebrivad miiyvana adamianis gonebisa da 

Tavisufali nebis, samarTlis, samarTlianobis, danaSaulis, codvis, sasjelis 

miznis, bralis problemisa Tu braleulobis da marTlwinaaRmdegobis gamomricx-

veli garemoebebis kvlevasTan. qristianobam gansjis sagnad aqcia da codvad ga-

moacxada ara mxolod danaSaulebrivi qmedeba, aramed fiqri, azri da Sinagani mza-

oba am qmedebis Casadenad, agreTve, samomavlo situaciaze adamianSi ukve arsebu-

li qcevis modeli. 
mcire sjuliskanonSi gadmocemuli kazusebi Tanamedrove TvalsazrisiT gan-

xilvisas araerTgvarovan Sefasebas iwvevs da kiTxvebs aCens: Zegli ganzraxvasa da 

gaufrTxileblobas icnobs, Tu mxolod ganzrax da araganzrax qmedebebs ganar-

                                                 
*  samarTlis doqtori, Tsu-is iuridiuli fakultetis asistent-profesori. 
1  ioane damaskeli, marTlmadidebluri sarwmunoebis zedmiwevniTi gardamocema, Tb., 2000, 

396. 
2  iqve, 411. 
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Cevs? ganasxvavebs Tu ara gaufrTxileblobas kazusisagan? ramdenwevrovan klasi-

fikacias iyenebs avtori? romeli wyarodan aris aRebuli es klasifikacia da a.S. 

aRniSnul kiTxvebze iv. javaxiSvils, al. vaCeiSvils, i. surgulaZes, n. korZaia-

samadaSvilsa da g. nadareiSvils sakuTari pasuxebi aqvT gacemuli, romlebic 

zogjer erTmaneTs ar emTxveva, magram swored amis gamo SeiZleba iTqvas, rom isi-

ni ara mxolod ewinaaRmdegebian erTmaneTs, aramed — nawilobriv avseben kidec.  

winamdebare statia aris mokrZalebuli mcdeloba, mokled Sejamdes es mosaz-

rebebi da damatebiT sakuTari Sefasebac mieces eqvTimes Semoqmedebas. 

2. `mcire sjuliskanonis~ Sefasebisas gamoTqmuli mosazrebebi

iv. javaxiSvili  mcire sjuliskanonis analiziT midis daskvnamde, rom `dana-

SaulobaTa klasifikaciis safuZvlad efT¢me mTawmindels miRebuli aqvs `gan-

zraxva¡~, `neba¡~, `gulissityva¡~, anu `gulisTqma¡~ da adgil-garemoebani. umTav-

resi, SeiZleba iTqvas, gadamwyveti mniSvneloba pirvel ors — ganzraxvasa da nebas, 

— hqonda, gulis sityvasa da adgil-garemoebas braleulobis mxolod damZimeba an 

aRmsubuqeba SeeZlo. upirvelesad yovlisa, braleulobis sakiTxs ganzraxvis mo-

nawileoba swyvetda: Tu gardamavlobiTi moqmedeba winaswari ganzraxvis nayofi 

iyo, maSin igi `ganzraxviTi~ iqmneboda, — ganzraxvisa da nebis monawileobisda mi-

xedviT gardamavlobiTi moqmedebani ganzraxviT da ganuzraxvel, — nebsiT da 

uneblieT, anda sruliad unebelad iTvlebodnen~.3  

iv. javaxiSvili sworad amaxvilebs yuradRebas im garemoebaze, rom danaSaule-

bi, ZiriTadad, or did jgufad iyofoda (Tumca, avtori iqve asaxelebs mesamesac). 

TiToeul am jgufSi sjuliskanoni gamoyofs qvesaxeebs da am qvesaxeebis diferen-

ciacia, anu, realurad, bralis gansazRvris da sasjelis individualizaciis prin-

cipi ukve damokidebuli iyo danaSaulis Cadenis garemoebebze. marTlac, sjuliska-

noni gansakuTrebul yuradRebas uTmobs danaSaulis Cadenis garemoebebs.4 

3  javaxiSvili iv., Txzulebani 12 tomad, Tb., 1984, t. VII, 199. 
4  `kualadca ukue vityodiT aRsarebisaT¢s monanulTa¡sa. arian saxeni codvaTa aRsare-

bisani aTni.  
a. rameTu sxua¡ ars, romelsa mcired ecodos erTsa Tana pirsa da nebsiT T¢siT

Seinanos da moiwy¢dos codva¡.  
b. da sxua¡ ars, romelsa maravalgzis ecodos da — mravalTa pirTa Tana.
g. da sxua¡ ars romelsa bunebiTiTa codviTa siZvisa¡Ta ecodos erTsa, gina orsa pirsa

Tana da daeyos codvasa mas Sina mravalJam anu Tu siberedmdisca.
d. da sxua¡ ars, romelsa bunebisa garegan ecodos da adre moewy¢dos SiSisaT¢s

RmrTisa.
e. da sxua¡ ars, romeli sneulebisagan anu sx¢sa raisme Wirisa da gansacdelisa movides

aRsaarebad, ginaTu Jamisamebr sikudilisasa qmnas aRsareba¡ da meyseulad mokudes.
v. da sxua¡ ars, romelsa moewy¢dis yovelive codva¡ da merme aRiarnis yovelnive

bralni misni.
z. da sxua¡ ars, romeli aRsaarebamdin codavn da Semdgomad aRsaarebisa moiwy¢dis

codva¡ da iwyis sinanulad.
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iv. javaxiSvilis mosazrebebs al. vaCeiSvili aviTarebs, romelic xazgasmiT 

gamohyofs mesame komponents da miiCnevs, rom mocemuli teqsti gamokveTilad gu-

lisxmobs ara or-, aramed samwevrovan dayofas, rac romis samarTlis gavleniT 

aixsneba: `sjuliskanoni gvaZlevs bralis sxvadasxva saxeebis daxasiaTebas, mas 

sruli da naTeli warmodgena aqvs bralis or formaze — ganzraxvasa da gaufrTxi-

leblobaze, marTalia, igi am ukanasknel termins ar xmarobs, magram TviT moyvani-

li SemTxvevebi cxadyofen, rom avtors esmis gaufrTxileblobis buneba da iuri-

diuli mniSvneloba. ...rodesac avtors mohyavs esa Tu is konkretuli magaliTi, 

igi emsaxureba garkveul mizans, misi daniSnulebaa, gaaSuqos, naTlad dagvanaxos 

da mogvces im zogadi azris Segneba, romelic am konkretul SemTxvevaSia gansaxie-

rebuli. swored amiT unda avxsnaT ZeglSi gaTvaliswinebul SemTxvevaTa dalage-

bis, maTi gadmocemis sistema: Zegli iwyebs im SemTxveviT, sadac brali, misi Sexe-

dulebiT, sruliad ar arsebobs, Semdeg TandaTanobiT aRniSnavs gaufrTxileb-

lobis msubuq da mZime saxeebs da bolos axasiaTebs ganzraxviT Cadenili danaSau-

lis formebs; gaufrTxileblobis mZime saxeebs igi ganzrax Cadenil qmedobas uax-

loebs (romaul samarTalSi culpa lata miCneuli iyo `prope dolum esse~, `culpa dolo proxi-

ma~. sjulis kanonic ambobs: `maxlobel ars nebsiTsa kacis kulasa~, `nebsiTsa mie-

axlebis~. rogorc vxedavT, aqac msgavsebaa, rac usaTuod romauli samarTlis gav-

leniT unda aixsnas). ...sjulis kanoni gansazRvravs braleulobis formebs winas-

war Sedgenili gegmis, garkveuli sistemis mixedviT, rac saukeTeso maCvenebelia, 

rom mas aqvs zogadi moZRvreba dayenebuli sakiTxis Sesaxeb; igi detalebSi da iu-

ridiul kazuistikaSi ar ibneva, erTxel arCeul gezs ar kargavs, misTvis calkeu-

li detalebi da konkretuli kazusebi zogadi ideis gamomxatvelia~.5  

al. vaCeiSvilis azriT, XI saukunis saqarTveloSi `moZRvreba danaSaulis su-

bieqturi elementebis Sesaxeb sakmaod maRal doneze mdgara da am ganviTarebuli 

mdgomareobis mizezi unda veZioT ...bizantiuri, xolo saboloo angariSiT, roma-

uli samarTlis gavlenaSi. romauli samarTali warmoadgens erT-erT wyaros, sai-

danac qristianuli eklesia uxvad sesxulobda Tavisi organizaciis da urTier-

TobaTa mosawesrigeblad saWiro normebs~.6 

al. vaCeiSvils moZiebuli aqvs metad sayuradRebo paralelebi romis samar-

Tlisa da sjulis kanonis definiciebs Soris: `ioane mmarxvelis nomokanoni aRniS-

                                                                                                                                                         
T.  da sxua¡ ars, romeli aRiareben codvaTa T¢sTa da ver moiwyuedn, aramed kualadca 

mTxreblsa mas codvisasa STavardebin.  
i.  da sxua¡ ars, romeli mowyuedasa yovlisa codvisasa aRuTquamn, xolo erTisa oden 

pirisagan ver elevin. 
k.  da sxuani arian, romelni laSqrobaTa Sina da mgzavrobaTa da iZulebiT, anu SiSi-

sagan, anu niWiTa, anu umecrebiTa, anu sx¢Ta ra¡Tme eseviTariTa saxiTa STavrdomil 
iyvnen codvaTa da merme movidian sinanulad da aRsaarebad~. ix. eqvTime mTawmin-
deli, mcire sjuliskanoni, Tb., 1972, 107-108. 

5  vaCeiSvili a., narkvevebi qarTuli samarTlis istoriidan, t. I, Tb., 1946, 164-165. 
6  iqve, 153. 
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navs, Tu riT unda ixelmZRvanelos aRsarebis mimRebma moZRvarma, rodesac igi 

msjelobs sxvadasxva danaSaulTa (codvebis) mniSvnelobisa da simZimis Sesaxeb; 

Zegli miuTiTebs mraval pirobas, romlebic adamianis moqmedebis Sefasebis dros 

unda iqnes miRebuli mxedvelobaSi... `ginaTu ganzraxviTa SeemTxuia da wurTiTa 

mivida codvasa mas, anu hSobriv da aRtacebiT anuTu mTvrali ipoa, anu patronisa 

brZanebiTa, £elmwifebiT da SiSiTa misiTa SeemTxuia, anu siglaxakisagan da msgav-

sTa amaTTa~... `da kvalad, romelni nebsiT da ganzraxviT da wurTiT codos da ro-

melsa anazdiT aRtacebiT SeemTxuios~. moyvanili adgili... atarebs romauli sa-

marTlis gavlenis niSans; am sityvebSi udavod Cans zemoTmoyvanili Sexedulebis 

gavlena, vinaidan nomokanoni, Tumca CamoTvlis sxvadasxva pirobebs, romlebic 

codvis saboloo Sefasebisas unda miiRos mxedvelobaSi moZRvarma, magram maT So-

ris xazgasmiT aRniSnulia codvis Cadena ganzrax, iSobriv da aRtacebiT~.7  

al. vaCeiSvili miiCnevs, rom `...nomokanonis mier dasaxelebuli sami saxe dana-

Saulebrivi moqmedebisa: 1. `nebsiT~ anu `ganzrax~, 2. `iSobriv~ anu `anazdiT~ da      

3. `aRtacebiT~ — udris digestebSi moTavsebuli marcianes fragmentis dayofas:

`aut proposito, aut impetu, aut casu~. TargmanSi SesaniSnavad aris gadmocemuli origina-

lis azri: proposito — ganzraxviT, impetu — aRtacebiT, casu — iSobriv, anazdiT. ...am or 

Zegls Soris erTgvari damTxvevaa, Targmani zedmiwevniT, zustad aris Sesrule-

buli da swored es gvaZlevs safuZvels vifiqroT, rom nomokanoni romauli wya-

roTi unda sargeblobdes; amgvar Tanxmobas SemTxveviT ver avxsniT. Cveni azri ga-

daWarbebulad ar mogveCveneba, Tu gaviTvaliswinebT im garemoebas, rom saekle-

sio samarTali Tavis cnebebs xSirad sesxulobda romauli wyaroebidan~.8  

al. vaCeiSvilis miTiTebiT, es dayofa ar iyo mxolod romauli samarTlis mo-

napovari, `danaSaulTa monaTesave dayofas berZnuli filosofiac icnobda: pla-

toni asxvavebs mkvlelobis sam saxes: nebsiTs, uneblieTs da guliswyomis, aRelve-

bis (afeqtis) zegavleniT Cadenils. ukanasknel saxes igi or pirvels Soris aTav-

sebs... drakonis droidan moyolebuli aTenis kanonmdebloba da sasamarTlo praq-

tikac samgvar mkvlelobas asxvavebda... am samgvar dayofas sasamarTloTa garkve-

uli sistemac Seesabameboda. maSasadame, es klasifikacia aTenis moqmed samarTals 

ekuTvnoda, igi sasamarTlo praqtikaSi iyo miRebuli im dros, rodesac platonis 

mier wamoyenebuli dayofa wminda Teoriul xasiaTs atarebda~.9 magram, mecnieris 

mosazrebiT, eqvTimes teqstis wyaro am SemTxvevaSi mainc romauli da ara berZnu-

li samarTali unda iyos — `SeiZleba daibados azri, rom platonis Sexedulebam 

moaxdina gavlena bizantiis iuridiul azrovnebaze, magram ufro bunebrivad mig-

vaCnia imis daSveba, rom aq Cans romauli samarTlis uSualo gavlena. ukanasknelis 

udidesi Zegli — Corpus juris civilis bizantiaSi iyo Sedgenili da misi moqmedeba ama 

7  vaCeiSvili a., narkvevebi qarTuli samarTlis istoriidan, t. I, Tb., 1946, 158-159. 
8  iqve, 159-160. 
9  iqve, 160-161. 
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Tu im saxiT da moculobiT bizantiaSi arasdros ar Sewyvetila, misi meSveobiT ki 

romauli samarTlis ideebi, institutebi sxvadasxva qveynebs moefina da qarTveli 

eris cxovrebaSic iqna SemoRebuli da SeTvisebuli~.10  

aRniSnuli mosazrebis gasamyareblad avtors mohyavs sxva konkretuli maga-

liTebic: `digestebi iTvaliswineben bevr sxvadasxva SemTxvevas, sadac ama Tu im 

saxiT gaSuqebulia da gadaWrili braleulobis sakiTxi. rom davukvirdeT diges-

tebSi moyvanil magaliTebs, uneblieT mivalT im daskvnamde, rom kanonikuri sa-

marTlis meore Zegli, Targmnili eqvTime mTawmindelis mier — sjuliskanoni VI 

krebisa — sargeblobda romauli kanonmdeblobis masalebiT. am Sexedulebis sis-

wores cxadyofs sjuliskanonSi aRniSnuli konkretuli SemTxvevebis individua-

luri Sinaarsi. zogierTi magaliTi iseTi bunebisa da agebulebisaa, rom TiTqmis 

ucvleli saxiT pirdapir digestebidan gegoneba amoRebuli~.11  

al. vaCeiSvilis miTiTebiT, `digestebSi CamoTvlilia mkvlelobis ramdenime 

saxe da sxvaTa Soris moyvanilia hadrianes reskripti, romelic mTavar yuradRebas 

aqcevs danaSaulis Sinagan mxares, mkvlelobis survils da sakiTxs am Sinagani mo-

mentis arsebobis Tu ararsebobis Sesaxeb swyvets garegani niSnis — iaraRis xmarebis 

mixedviT. reskriptis ZaliT, Semsubuqebuli sasjeli efardeba imas, vinc CxubSi 

uneblieT Caidina mkvleloba. sjuliskanoni iTvaliswinebs am ukanasknel SemTxve-

vas da uyurebs mas, rogorc maxlobels `nebsiTsa kacis kulasa~ (magaliTi 3)... me-

tad sayuradReboa digestebis Semdegi adgili: ...xarazi swavlebis mizniT scems Se-

girds da Tvals dauSavebs mas, aq kanoni xsnis pasuxismgeblobas aqvilias kanonis sa-

fuZvelze, vinaidan xarazma daartya ara zianis miyenebis, aramed swavlebis mizniT... 

xolo maswavlebels daTmobili aqvs msubuqi sasjelis Sefardebis ufleba. ...ana-

logiur SemTxvevas icnobs sjuliskanonic (magaliTi 2) im gansxvavebiT, rom iq gaT-

valiswinebulia zianis miyenebis Sedegad mowafis sikvdili. sjuliskanoni amgvar 

moqmedebas ganixilavs rogorc unebels da xazs usvams im garemoebas, rom maswavle-

bels hsurda ara mokvla mrwemisa, `aramed moqceva misi uwesoebisagan~.12  

al. vaCeiSvils mohyavs kidev erTi kazusi digestebidan: `xis gamsxlavi ar af-

rTxilebs gamvlelT, Camoagdebs moWril tots da hklavs adamians. es SemTxveva 

enaTesaveba sjuliskanonSi moyvanil pirvel magaliTs. aqve unda movixsenioT ki-

dev is SemTxveva, roca Subis an isris mtyorcnelTa TamaSis dros klaven monas. ka-

noni angariSs uwevs sxvadasxva garemoebas... aqvilias kanoni ar gamoiyeneboda mxo-

lod maSin, Tu TviTon mona gadadioda saTamaSo moedanze, vinaidan udroo dros 

mas ar unda gaevlo iq, sadac TamaSobdnen, da bolos, aRsaniSnavia digestebSi moy-

vanili erTi magaliTi, romelic Tavisi bunebiT ukanasknelad dasaxelebulebs 

enaTesaveba da maT msgavsad gaufrTxileblobas anda wmida SemTxvevas gamoxa-

tavs... vinme gaisvris Subs da moartyams xelSi dalaqs, rac Tavis Sedegad iwvevs 

                                                 
10  vaCeiSvili a., narkvevebi qarTuli samarTlis istoriidan, t. I, Tb., 1946, 161. 
11  iqve, 161. 
12  iqve, 162-163. 
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klientis (monis) sikvdils. prokuli braleulad dalaqs Tvlida, Tu ukanaskneli 

im adgilas muSaobda, sadac TamaSobdnen~.13 

sabolood, al. vaCeiSvili daaskvnis, rom mcire sjuliskanonis wyaro sxva 

araferia, Tu ara — romis kanonmdebloba: `zogierTs SeiZleba ufro sworad da 

dasaSvebad miaCndes is azri, rom sjuliskanonisaTvis ufro axlobel da bunebriv 

wyaros saRvTo werili da masSi asaxuli iuridiuli moZRvreba warmoadgenda, mag-

ram es Sexeduleba iviwyebs im faqts, rom ebrauli sisxlis samarTali, mocemuli 

saRvTo werilSi, Raribia Tavisi SinaarsiT, romaul samarTalTan SedarebiT igi 

bevrad ufro dabal safexurze dgas. amave dros, sjuliskanonis zemoT moyvanili 

debulebani braleulobis formebis Sesaxeb mowmoben iuridiuli azrovnebis sak-

maod maRal ganviTarebas, msjelobis simwifes, sjulis kanons kargad aqvs Segne-

buli damnaSavis subieqturi ganwyobilebis sxvadasxva saxeebisa da niuansebis 

mniSvneloba, rac ebrauli kanonmdeblobisaTvis sruliad ucxo da miuwvdomelia. 

yvelaferi es gvaZlevs safuZvels sjuliskanonis dadgenilebaTa wyarod braleu-

lobis cnebis Camoyalibebis saqmeSi vaRiaroT romauli samarTali~.14  

unda aRiniSnos, rom sakiTxis mTlianad romis samarTlis sasargeblod ga-

dawyveta SesaZloa gadaWarbebuli aRmoCndes. Tuki saubaria kanonikur samarTal-

ze romis samarTlis gavlenis Taobaze, maSin Sesaswavlia sakiTxi, Tu ra gavlena 

moaxdina qristianulma moZRvrebam, piriqiT, TviTon romis samarTalze — iusti-

niane qristianuli romis imperatori da eklesiis mier wmindanad Seracxuli me-

fea, romlis korpuss win uswrebda eklesiis 2 saukunis oficialuri, saxelmwifo 

statusiT da kidev 3 saukunis araoficialuri, devnulis mdgomareobis istoria. 

Tanac, saRvTo werili da maT Soris Zveli aRTqma, arc ise primitiulia bralis sa-

kiTxTan mimarTebaSi, rogorc es erTi SexedviT SeiZleba warmoCndes, xolo qris-

tianuli moZRvreba ar SeiZleba gaigivdes moses sjulTan, vinaidan saxareba Zveli 

aRTqmisagan radikalurad gansxvavebuli da dRemde arsebuli yvelaze mkacri 

moTxovnis moraluri kodeqsia. 

al. vaCeiSvilis mosazrebaTa nawils n. korZaia-samadaSvili ar iziarebs da 

Tvlis, rom me-2 kazusSi (roca ostats, maswavlebels moswavle Semoakvdeba) sau-

baria ara gaufrTxileblobaze (daudevrobaze), aramed SemTxvevaze: `eqvTime ga-

moricxavs piris qmedebaSi braleulobas (pirs ar daurRvevia sifrTxilis zomebi, 

ar ucemia dazaralebuli uzomod da a.S.), xolo TviTon qmedeba iyo savsebiT mar-

Tlzomieri da miRebuli imdroindeli Sexedulebebis Tanaxmad. amitom, ar arse-

bobs safuZveli vivaraudoT, rom aq eqvTime gulisxmobs bralis romelime for-

mas, da rom es ar aris kazusi. Cveni azriT, rogorc pirvel, ise meore kazusSi 

mTawmindeli bralis gareSe zianis miyenebas gulisxmobs~.15  

13  vaCeiSvili a., narkvevebi qarTuli samarTlis istoriidan, t. I, Tb., 1946, 163. 
14  iqve, 162.  
15  Кордзая-Самадашвили Н.С., Вопросы вины в трудах Еквтиме Мтацмидели, Труды Тбилисского 

Государственного Университета, т. 119, 1967, 147-148. 
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aq unda aRiniSnos, rom n. korZaia-samadaSvilis pozicia Zneli gasaziarebe-

lia, vinaidan kazuss, rogorc aseTs, mcire sjuliskanoni ar icnobs. am bolo Sem-

TxvevaSic Sesabamisi epitemia udavod daedeboda monanul Semcodes. Tumca aRniS-

nulze dawvrilebiT Semdeg TavSi iqneba saubari. 

n. korZaia-samadaSvili aseve ar iziarebs al. vaCeiSvilis meore mosazrebasac 

da ganmartavs: `iuridiul literaturaSi gamoTqmulia mosazreba, rom eqvTime 

mTawmindelisaTvis cnobilia gansxvaveba ganzraxvas, gaufrTxileblobasa da Sem-

Txvevas Soris, ramdenadac magaliTebi, romelic mas ZeglSi aqvs miTiTebuli, 

adasturebs, rom mas esmis gaufrTxileblobis mniSvneloba da mis mZime formeb-

sac icnobs, magram mTawmindelis debulebaTa analizi sinamdvileSi gansxvavebuli 

daskvnis saSualebas iZleva: `nebsiTi qmedeba~ — esaa bralis ZiriTadi forma mTaw-

mindelis mixedviT. `uneblie~ — amis sawinaaRmdegoa, rogorc moqmedeba, romelic 

gamoricxavs qmedebis gasakicxaobas, subieqtis brals. maT Soris ganTavsebulia 

qmedeba, gaTanabrebuli ganzraxvasTan da masTan miaxloebuli (`nebsiTTa Tana 

ars~, `nebsiTsa mieaxlebis~). ukanaskneli, rogorc ukve aRiniSna, xasiaTdeba imiT, 

rom, erTi mxriv, piris ganzraxva iyo `uRirsi~, gakicxvis Rirsi, an piris ganzrax-

vaSi, marTalia, ar Sedioda adamianis sikvdili, magram qmedeba mimarTuli iyo mis-

Tvis tkivilis miyenebis, dasaxiCrebisa Tu dedis mucelSi nayofis mowvetisaken, 

anu atarebda akrZalul xasiaTs; meore mxriv, imiT, rom moqmedebis xerxi, saSua-

leba saSiSi iyo sicocxlisaTvis, gaaCnda sasikvdilo Sedegisken mimarTuli ten-

dencia (pirma gamoiyena iseTi iaraRi, rogoricaa xmali, isari; misca wamali da 

a.S.). zemodasaxelebuli ori formis aseT konstruqcias bevri saerTo aqvs Sua sa-

ukuneebis arapirdapir ganzraxvasTan. es cneba, rogorc cnobilia, SeimuSaves 

italielma iuristebma XII saukunis kanonikuri samarTlis safuZvelze. am wesebis 

Tanaxmad, mRvdeli, magaliTad, pasuxismgebeli iyo misTvis akrZaluli qmedebis 

yvela SedegisaTvis. saero samarTalma SeiTvisa kanonikuri samarTlis es dadgeni-

leba da ganaviTara arapirdapiri ganzraxvis cneba (dolus indirectus). ganzraxvis nawi-

lad moiazreboda is SemTxvevebi, roca danaSaulebrivi Sedegi gamowveuli iyo ak-

rZaluli qmedebis Sedegad, Tundac, braleuls ar hqonoda am rezultatis dad-

gomis survili, magram SeeZlo, an unda gaeTvaliswinebina igi, ramdenadac Tavad 

moqmedeba atarebda bunebriv tendencias, gamoewvia konkretuli Sedegi. arapir-

dapir ganzraxvad miiCneoda, magaliTad, ganzraxva, romelic, saqmis garemoebebis 

Tanaxmad, Seicavda sasikvdilo iaraRis gamoyenebas~.16 amrigad, n. korZaia-samadaS-

vilis mosazrebiT, `arapirdapiri ganzraxvis Suasaukuneobrivi gageba da eqvTime 

mTawmindelis bralis formebi, cxadia, araa identuri, magram maTi msgavseba savse-

biT naTelia~.17 aRniSnul mosazrebas n. korZaia-samadaSvili amyarebs sxva argu-

mentiTac: `nomokanonSi iseTi SemTxvevebicaa gaTvaliswinebuli, rodesac adami-

                                                 
16  Кордзая-Самадашвили Н.С., Вопросы вины в трудах Еквтиме Мтацмидели, Труды Тбилисского 

Государственного Университета, т. 119, 1967, 150. 
17  iqve, 151. 
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anma ar icis Tavisi moqmedebis danaSaulebrivi xasiaTi, ar acnobierebs mis akrZa-

lulobas, mis dasaZrax xasiaTs. aseTi SemTxvevebis analizis dros iqmneba STabeW-

dileba, rom saubaria qmedebis marTlwinaaRmdegobis Segnebaze. ufro metic, qme-

debis Cadena misi saZraxisi xasiaTis gaTvaliswinebis gareSe dapirispirebulia 

imave qmedebis akrZalulobis codnis SemTxvevasTan (danaSaulis Cadena imave da-

naSaulisaTvis erTxel ukve dasjis Semdeg) da sistematur qmedebasTan, romelic 

cxadia, gamoricxavs gaucnobiereblad moqmedebas — Cadenilis Seugneblobas. 

pirs, romelmac Caidina qmedeba, ise rom ar icoda, rom is `boroti da avia~, Sesco-

da umecrebiT, — SeuZlia monaniebis Semdeg miiRos samRvdelo xeldasxma, xolo 

Tu kvlav `ganagrZobs da ar miatovebs~, — maSin saerTod kargavs aseT uflebas~.18 

g. nadareiSvili al. vaCeiSvilis xazs mihyveba da Tvlis, rom `eqvTime mTawmin-

deli asxvavebs bralis formebs: ganzraxvas, gaufrTxileblobas da SemTxvevas. 

eqvTimes mixedviT, romelic sargeblobs im cnebebiT da masalebiT, romlebic ro-

maul da bizantiur samarTalSi iyo SemuSavebuli, Tu vinmem esrola qva ZaRls an 

xexilis xes nayofis Camosayrelad da igi moxvda kacs da mokvda, aseTi moqmedeba 

unda Sefasdes, rogorc `unebeli da gareSe gonebisa da ganzraxvisa~. radganac 

`ganzraxva da neba~ ar iyo kacis sikvdili. Semdeg eqvTime magaliTis meSveobiT iZ-

leva gaufrTxileblobis nimuSebs: Tu vinme gasworebis, swavlebis mizniT wrTvnis 

monas an mowafes SoltiT an kverTxiT, e.i. scems da amas mohyveba adamianis sikvdi-

li, radganac mas undoda mowafis an monis gamosworeba (`man ara gulissityviTa 

mokvlisaTa sca mrwmemsa mas, aramed moqcevad mis uwesoebisagan~) da ara mokvla, 

amitom aseTi qmedoba `unebeli ars da ara nebsiTi~ da amitom mas is daudevrobad 

unda CaeTvalos. aris qmedobaTa rigi, romelnic `nebsiT Tu uneblieT~ danaSau-

lis sferos gareT dgas. e.i. bralis am ori formis gareT mdebareobs. esaa e.w. Sem-

TxveviTobis sfero, sadac pasuxismgeblobis sakiTxi moxsnilia, SemTxveviTobis 

dros nagulisxmebia iseTi mdgomareoba, rodesac subieqts, araTu ar gauTvalis-

winebia mis mier Cadenili moqmedebis Sedegi, aramed mas ar SeeZlo am Sedegis war-

modgena da amiT sakiTxi Sedegis gaTvaliswinebis unaris arsebobis Sesaxeb uaryo-

fiTad aris gadawyvetili~.19 g. nadareiSvili miiCnevs, rom `eqvTimes mier moyvani-

li magaliTebidan da maT irgvliv msjelobidan Cans, rom igi ara marto asxvavebs 

ganzraxvas, gaufrTxileblobas da SemTxvevas, aramed axdens agreTve gaufrTxi-

leblobis cnebis danawevrebasac da gamoyofs gaufrTxileblobis iseT saxes, ro-

melic `maxlobel ars nebsiTsa kacis kulasa~. mag.: aseTi iqneba moqmedeba, Tu vin-

me mowinaaRmdeges scems xeliT Tu joxiT da surs, rom atkinos raime mas, an daaSa-

vos, magram dazaralebuli kvdeba~.20  

18  Кордзая-Самадашвили Н.С., Вопросы вины в трудах Еквтиме Мтацмидели, Труды Тбилисского 
Государственного Университета, т. 119, 1967, 151. 

19  nadareiSvili g., qarTuli samarTlebrivi kulturis zogierTi sakiTxi XI-XII ss. saqar-
TveloSi, Tb., 1959, 36. 

20  iqve, 37. 
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i. surgulaZe mcire sjuliskanonis teqsts or nawilad hyofs: `I nebismieri:  1. 

avazakis mier angarebiT, gaZarcvis mizniT mkvleloba, 2. nebsiTi da boroti 

mkvleloba, roca `gulis-sityviT~ ar surs mkvleloba, magaliTad, wamals miaRe-

binebs qali mamakacs, rom ukanasknelma is Seiyvaros, magram wamlis miRebas sikvdi-

li moyveba; mizani am gziT Seyvarebis aris uweso, saSualebac aseTivea, amitom ase-

Ti mkvleloba unda gauTanaswordes (`Tanaars~) nebsiT mkvlelobas. 3. Surisgebis 

mizniT maxviliT, SubiT an culiT xelyofa, romelsac sikvdili mosdevs, — nebsi-

Ti danaSaulia. 4. `nebsiTsa mieaxlebis~, roca adamiani adamians qvas an joxs es-

vris, rom avnos rame, misi sikvdili ar unda, magram aRelvebis gamo ver gamozomavs 

qvis an xis simZimes, an kidev iseT adgilze moaxvedrebs, romelic adamianis si-

cocxlisaTvis saxifaToa. aRwerili SemTxveva SesaZlebelia iyos gaufrTxileb-

loba. 5. `maxlobel ars nebsiTsa kacis kulasa~, roca Cxubis dros joxiT an mji-

RiT erTi moklavs meores, Tumca damnaSaves mowinaaRmdegis sikvdili ar undoda, 

surda mxolod misi daWra an tkivilis miyeneba, magram imdenad ganrisxebuli iyo, 

rom Semoakvda; II `unebeli~: 1. `unebeli da gareSe gonebisa~-s magaliTi: adamiani 

ZaRls esvris qvas an joxs da kacs moxvdeba, an xes Sestyorcnis nayofis Camosay-

relad da kacs moklavs; aseTi SemTxveva aris `WeSmaritad unebeli~. 2. patroni an 

maswavlebeli Tavis yrmas an mowafes — swavlebis mizniT scems. cema gamoiwves sik-

vdils, esec aris `unebeli~ danaSauli~. — i. surgulaZe daaskvnis — `rogorc vxe-

davT, eqvTime mTawmindels sruliad garkveuli Sexeduleba aqvs bralze. pasuxis-

mgeblobisaTvis eqvTime saWirod cnobs imis gansazRvras, Tu adamianis rogori ne-

ba monawileobs danaSaulis CadenaSi. Zeglis mixedviT `CCvili~ bavSvis mokvla de-

dis saSoSi aris mkvleloba pirdapiri ganzraxviT; wamlis mimcemsa da dedas undo-

daT saSoSi bavSvis mokvla. meores mxriv, wamlis mimcemi pasuxs agebs dedis jan-

mrTelobisaTvis, Tu deda gardaicvala. dedis sikvdilis SemTxvevaSi wamlis mim-

cemis moqmedeba SeiZleba iyos an arapirdapiri ganzraxva, an kidev gaufrTxileb-

loba. SeiZleba sruliad garkveviT vTqvaT, rom, rasac eqvTime mTawmindeli uwo-

debs miaxloebiT nebsiT danaSauls, sinamdvileSi aris gaufrTxilebloba~.21 

qarTuli samarTlis istoriis mkvlevarTa mosazrebebis ganxilvis Semdgom 

saWiroa mcire sjuliskanonis Sefaseba ara Tanamedrove iuridiuli, aramed swo-

red im TvalsazrisiT da im xedviT, romelsac gulisxmobda TviTon Zeglis Sem-

dgeni sasuliero piri.  

 
3. bralis moZRvreba `mcire sjuliskanonSi~ 

 
upirvelesi da amosavali principi, romelic aucileblad unda iqnes gaTva-

liswinebuli aRniSnul sakiTxze muSaobis procesSi, aris saeklesio samarTlis 

Tavisebureba, rasac, zogadad, n. korZaia-samadaSvilma miaqcia yuradReba — `eq-

                                                 
21  surgulaZe i., sulxan-saba orbelianis politikuri da iuridiuli Sexedulebani, Tb., 

1959, 166-167. 
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vTime mTawmindelis mier dadgenili sanqciebis xasiaTis gasagebad gasaTvaliswi-

nebelia, rom igi pirvel rigSi, religiur-eTikuri da ara mxolod sisxlissamar-

Tlebrivi warmodgenebiT xelmZRvanelobda. im droisaTvis gabatonebuli Sexedu-

lebiT, nebismieri miyenebuli ziani, mis mimarT subieqturi damokidebulebis xa-

siaTis miuxedavad, codvad iyo miCneuli da ukve TavisTavad saWiroebda gamos-

yidvas. metic, maSinac ki, roca adamiani, magaliTad, mamaTmavlobis pasiuri 

msxverpli iyo, mainc unda ganwmendiliyo monaniebis gziT~.22  

marTlac, mcire sjuliskanoni ar aris saero samarTlis Zegli. igi samonas-

tro, sasuliero daniSnulebis krebulia, rac mas garkveul originalurobas ani-

Webs da masSi saero samarTlis institutTa pirdapiri Zieba alogikuri daskvnebis 

gakeTebis winapirobaa,23 xolo swor WrilSi xedvis SemTxvevaSi, kompleqsurad 

srulad gamoCndeba suraTi da es institutebi saero TvalsazrisiTac sworad Se-

fasdeba. ar SeiZleba imis daviwyeba, rom Zeglis mizani ar aris damnaSavis dasja 

(samagieros mizRva) — `Tanmdeb iyos kanonsa mas rCulis gardamavalTasa vidrem-

dis gankurnos T¢si igi cTomileba¡~.24 misi mizania sulis kurneba25 da damnaSavis, 

Semcodes gamosworeba — magaliTad, sjuliskanoni adgens, rom `yoveli codva¡, 

romeli uwinares ocdaaTisa wlisa hasakisa SemTxueul visda iyos, usubuqesad ga-

nikanonebis, daRacaTu, mZimeTa codvaTagan iyos, rameTu vidre ocdaaT wlamdis 

umecreba¡ gonebisa¡ da m£urvaleba¡ £orcTa¡ didad mZlavrobs kacsa da amisT¢s 

usubuqesad ganikanonebis. da xolo yoveli codva¡, romeli ocdaaTis wlisa aR-

marT SeemTx¢os vis, daRacaTu udaresTa codvaTagani iyos, umetesisa kanonisa Ta-

namdeb ars~.26 cxadia, aq saubaria ara sisxlis samarTlis subieqtis asakze, aramed 

im adamianze, romelic (monazoni an eriskaci) ambobs aRsarebas da inaniebs codvas 

moZRvris winaSe (da sasjelic uziareblobaa an gankveTa).27 xolo saero sanqcia 

imave codvaze (Tu is imavdroulad saero danaSaulsac warmoadgenda), bunebrivia, 

gacilebiT adreuli asakidan wesdeboda. amis kvalobaze gasaTvaliswinebelia, 

rom eqvTime mTawmindeli arsad saubrobs dausjel SemTxvevebze, anu kazusze, ro-

22  Кордзая-Самадашвили Н.С., Вопросы вины в трудах Еквтиме Мтацмидели, Труды Тбилисского 
Государственного Университета, т. 119, 1967, 145-146. 

23  mag.: mcire sjuliskanonis miTiTebiT, `sawyalobel ars, romeli daecemodis, xolo 
usawyalobeles ars, romeli meoresa momatyuebel codvisa eqmnebodis, rameTu orTave 
dacemaTa da moZRurebisa mis borotisa simZime mas ut¢rTavs da nuukue maswavlelman man 
Seiginos sadme da dascxris codvisa misgan, xolo mis mier swavluli igi daadgris 
codvasa masve zeda da amiT mizeziT uZlur iqmnis sinanuli maswavlelisa¡~. ix. eqvTime 
mTawmindeli, mcire sjuliskanoni, Tb., 1972, 93-94. 

24  iqve, 24. 
25  aqedan gamomdinareobs, magaliTad, sjuliskanonis danawesi: `romelman icodis sx¢sa 

Zmisa dafaruli codva¡ da ara auwyos winamZRuarsa, misve bralisa Tanamdebi aris, 
viTarca weril ars. `ixili Tu mparavi, Tana urbiodi mas~. anu aseT SemTxvevaSi ferxdeba 
Semcodis sulis gankurneba. ix. iqve, 93-94; 122. 

26  iqve, 102-103. 
27  es asaki Zveli aRTqmis samRvdelo asakidan iRebs saTaves, romelic, amave dros, qristes 

asakia. 
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goradac erTi SexedviT SeiZleba miCneul iqnes xis nayofis Camoyris an ZaRlis 

mogeriebisas kacis mokvlisa da maswavleblis mier mowafis cemisas Semokvdomis 

SemTxvevebi. aq sasjeli saero Sinaarsis ki araa, aramed — madlis micemaze uaris 

Tqma, madlisgan ganyeneba. SesaZloa, aseTi magaliTebi Tanamedrove saero samar-

Tlis gadasaxedidan SemTxvevebs hgavs, magram sjuliskanoni maTze mainc iTvalis-

winebs sanqcias (10 wliT uziareblobis farglebSi). es calsaxaa — Zeglis Tanax-

mad, `viTarca netari igi da yovliTa sibrZniTa da mecnierebiTa saRmrTo¡Ta savse 

basili ity¢s: romelman nebsiT T¢siT ganzraxviT kaci moklas da merme movides si-

nanulad da aRsaareblad, oc wel uziarebel iyos wmidaTa qristes saidumloTa~;28 

xolo — `romelsa ara T¢siTa nebiTa, aramed unebelad SeemTx¢os kacis kvla¡, aT 

wel uziarebel iyos wmidaTa maT saidumloTa~.29 naTelia, rom teqstis avtori, 

basili kapadokielis ganwesebis Tanaxmad, erTmaneTisgan ganasxvavebs nebsiT da 

nebis gareSe kacis kvlas da pirvelisaTvis orjer met sanqcias awesebs. amis Sem-

deg igi garkveviT aRniSnavs, rom nebsiTi da uneblie kacis kvla, Tavis mxriv, kidev 

SeiZleba daiyos sxvadasxva saxeebad, rogorc es isev imave basili dids aqvso miTi-

Tebuli: `xolo ganyofileba¡ mravali ars nebsiTTa da uneblieTTa kacis klvaTa¡. 

da jer-ars amisT¢sca uwyeba¡, viTarca netari basili ganawesebs~.30 da rac mniSvne-

lovania: kazusebis CamonaTvalis Semdgom kidev erTxel adasturebs am garemoe-

bas: `da sxuani mravalni saxeni arian nebsiTTa da uneblieTa kacis klvaTani, ro-

melni-igi ganawesnen gulis£mis-myofelTa moZRuarTa, da Semsgavsebuli kanoni 

miscen, ginaTu nebsiT iyos, ginaTu uneblieT~.31 swored am suliskveTebis damadas-

turebelia sxva magaliTic: didi sjuliskanoni omSi mtris mokvlasac ki mcire 

mniSvnelobis, magram mainc codvad Tvlis.32 metic, `vinc avazakebs SeebrZoleba, 

uziareblobiT daisjeba saidumlosagan ganyenebuli. Tu sasuliero piri iyos, pa-

tivi aeyaros, radgan `yvela, vinc aiRebs maxvils, — naTqvamia — maxviliT mokvde-

bao~ (maTe 26.52) — adgens igi.33 

aRniSnuli principebis gaTvaliswinebiT, sruliad calsaxaa, rom eqvTime 

mTawmindelTan saubaria danaSaulTa dayofaze or ZiriTad jgufad — nebsiTad da 

uneblieTad da maT qvesaxeebad — sruliad unebelad, SedarebiT unebelad, aSka-

rad nebsiTad da SedarebiT naklebad gamoxatul nebsiTad. aRniSnul dayofas sa-

fuZvlad udevs qristianuli moZRvrebis (ioane damaskeli, nemesios emeseli) mier 

antikuri filosofiidan (aristotele) SeTvisebuli da sakuTar prizmaSi garda-

                                                 
28  eqvTime mTawmindeli, mcire sjuliskanoni, Tb., 1972, 77. 
29  iqve, 78. 
30  iqve, 78. 
31  iqve, 80. 
32  `brZolis dros Cadenili mkvlelobebi Cvens mamebs ar miaCniaT mkvlelobad, radganac, 

rogorc me mgonia, maT Seundoben, rogorc moRvaweebs siwmindisa da keTili msaxu-
rebisaTvis. magram iqneb ukeTesia, vurCioT maT, rogorc xeliT arawmindebma, sami wliT 
Tavi Seikavon saidumloTa ziarebisagan~. ix. didi sjuliskanoni, Tb., 2009, 360. 

33  iqve, 373. 
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texili principi, romlis Tanaxmad, adamians aqvs goneba da neba,34 rac safuZvelia 

misi Tavisuflebisa da Sesabamisad, pasuxismgeblobisa. qristes ori bunebisa da 

nebis sakiTxis ganxilvisas qristianulma moZRvrebam safuZvlianad gadaamuSava 

aristoteles `nikomaqes eTikaSi~ mocemuli es mniSvnelovani sakiTxi, rac ganapi-

roba samebis erTarsebis da erTnebaobis mtkicebisa da qristes adamianuri bune-

bis RvTaebrivi bunebisadmi urTierTobis problemis gansakuTrebulma simwvavem. 

cxovelTagan adamianis gansxvavebas swored sityvierebis, gonierebisa da Tavisu-

fali nebis arsebobaSi xedavdnen. erTmaneTisgan ganarCevdnen survilsa da nam-

dvil nebas. cxoveli, romelic marTulia survilisgan, bavSvi, romelic iolad 

emorCileba survils da, maTgan gasxvavebiT, zrdasruli adamiani, romelic sur-

vils marTavs, qristianuli moZRvrebisaTvis Cveulebriv magaliTebad gadaiqca. 

yuradReba mieqca faqts, rom adamians aqvs goneba, raTa mixvdes, ra aris cudi da 

ra — kargi. aqedan ki gamomdinareobs bralis inteleqtualur da nebelobiT mxare-

Ta korelaciiT Seqmnili 2 didi jgufi da 4 SesaZlo varianti, rac safuZvlad 

udevs `mcire sjuliskanonis~ kazusTa sistemas: 

 n e b a   g o n e b a 

1. nebsiTi mecnierebiTi a) 

2. nebsiTi umecrebiTi 

3. uneblie mecnierebiTi b) 

4. uneblie umecrebiTi 

am TvalsazrisiT ioli gamosayofia pirveli (nebsiT-mecnierebiTi) da meoTxe 

(uneblie-umecrebiTi) SemTxvevebi. pirvels ganekuTvneba Semdegi SemTxvevebi: 

`xolo romelman aRiRos max¢li da esreT £el-yos Surisgebad. arara¡ aqus mas nu-

geSiniscema¡, arca sity¢sgeba¡, ra¡Tamca Tana warh£da nebsiTsa kacis klvasa gina-

Tu £elis-£el sces max¢liTa viTariTaca, ginaTu SetyorcebiT mowylas, anu £el-

culiTa, anu mazrakiTa, anu isriTa da moiklas wyluli igi, nebsiTi ars kacis 

klva¡ ese. arian kualad sruliad nebsiTni kacis klvani, romelTa Sina iW¢ arca er-

Ti ars: kacis klvani igi avazakTani, da mbrZolTani, romelni mivlen tyuenvad da 

£ocad, rameTu avazakni angahrebisaT¢s da mixueWisa ucxoTa safaseTasa mohklven 

34  `Tu mimdinare saukunis damdegs inteleqtualur da nebelobiT mxareTa mTlianobis, 
maTi ganuyoflobis xelyofa sirTules ar warmoadgenda, dRes am kavSiris urRveoba 
mdgradi sisxlissamarTlebrivi aqsiomaa. ...Tanamedrove sisxlis samarTalSi, msgavsad 
imJamindeli fsiqologiuri moZRvrebisa, aRiarebulia ara mxolod inteleqtualur da 
nebelobiT mxareTa urTierTkavSiris aucilebloba, aramed aucilebelia agreTve isic, 
rom orive mxare bralis erTi qvesaxidan sxvaze gardamavlobisas Sinaarsobriv cvlil-
ebas unda ganicdides, e.i. Tu pirdapiri ganzraxvis inteleqtualuri niSani mavne Se-
degis aucilebeli dadgomis gaTvaliswinebaa, eventualur ganzraxvaSi es aucilebloba 
SesaZleblobiT unda SevcvaloT~. ix. kutalia l., brali sisxlis samarTalSi, Tb., 2000, 
279-280. 
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kacTa ubraloTa da mbrZolni mivlen tyuenvad da mosrvad, arca SeSinebisaT¢s, 

arca wurTisaT¢s, aramed mowyuedad winaaRmdgomTa maTTa da arian kacis klvani 

igi nebsiTni da ganzraxviTni. da kualad ukuTu vin wamali vis Seasuas sasikudine, 

kacis mkvleli ars nebsiTi da boroti; ...da kualad: romelni igi miscemen wamalTa 

CC¢lis mklvelTa saSosa Sina kacis mklvelni arian mimcemelni igi wamlisani da 

mimRebelni misni~.35 

xolo meoTxes ganekuTvneba Semdegi magaliTebi: `ars ukue sruliad unebeli 

da gareSe gonebisa da ganzraxvisa moqmedisa mis, ukueTu styorcos qva¡ anu SeSa¡ 

ZaRlisa mimarT anu xisa mimarT Camosayrelad nayofisa mis da miemTxvos qva¡ igi 

anu Zeli kacsa ucnaurad mtyorcnebelisa mis da mokudes kaci igi qvisa misgan anu 

Zelisa, ars ese unebeli gansacdeli, rameTu ganzraxva¡ da neba¡ mtyorcebelisa 

mis iyo m£ecisa mimarT otebad misa anu xisa mimarT Camoyrad nayofisa, xolo miem-

Tx¢a iSobriv kacsa mas da moakudina da ars WeSmaritad unebeli. ars kualad unebe-

li kacis klva¡, ukeTu vin wuarTos mona¡ T¢si anu mowafe SoltiTa, gina kurTxiTa 

ara ficxliTa, da SemTx¢os mas sikudili, xolo man ara gulissity¢Ta moklvisa¡Ta 

sca mrwemsa mas, aramed moqcevad misa uwesobisagan da ara uzomod qmna guema¡ misi, 

aramed gansawurTelad oden. daRacaTu SeemTx¡a mas sikudili, uneblieTi ars da 

ara nebsiTi~.36 am kazusebis gasaRebs warmoadgens frazebi: `ucnaurad~ (gaucnobi-

ereblad), `iSobriv~ (e.i. TavisTavad, TviTon, adamianis impulsisgan damoukideb-

lad, SemTxveviT, roca raRac movlena TviTon `iSva~, TviTon moxda, xdomileba), 

`ara uzomod qmna guema¡~ da a.S.  

danarCeni kazusebi swored gardamavalTa (me-2 da me-3) SemTxvevebs Soris aris 

moTavsebuli da mcire sjuliskanoni swored imas ambobs, rom isini ara me-3 (uneb-

lie-mecnierebiT) da me-4 (uneblie-umecrebiT), aramed sworedac me-2 (nebsiT-

umecrebiT) SemTxvevebad unda iqnes CaTvlilio. es cxadad Cans teqstidan: `une-

belTa kacis klvaTa Tana Sehracxes eseca~ — xazgasmiT ambobs avtori, da mohyavs 

magaliTi — `ukueTu SeemTx¢os vieTme SfoTi urTierTas da miamTx¢os, ginaTu ar-

gniTa, anu mjiRiTa da moklas~, — da iqve citirebs, Tu ra mizeziT Seracxes es ka-

zusi uneblieT — `rameTu gulissityua¡ misi iyo ra¡Ta atkivnos da mowylas, ara-

Tu ra¡Ta sruliad moklas, xolo SeemTx¢a sikudili~,37 — magram mcire sjuliska-

nonis avtori ar eTanxmeba aseT kvalifikacias da mohyavs argumenti — `aramed ese 

saqme maxlobel ars nebsiTsa kacis klvasa, rameTu romelman esreT risxviT da gu-

liswyromiT uridad sca, emxilebis mas, viTarmed friad Zleul iyo guliswyromi-

sagan~.38 Semdgom kazusSic imave process aqvs adgili, aqac nebsiTTan miaxloebu-

lad miaCnia mcire sjuliskanonis avtors SemTxveva da ara uneblied: `egreTve 

msgavsad ars romelman gastyorcos qva¡, anu SeSa¡ mimTxuevad meorisa da ara arn 

                                                 
35  eqvTime mTawmindeli, mcire sjuliskanoni, Tb., 1972, 79-80. 
36  iqve, 78-79. 
37  iqve, 79. 
38  iqve. 
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goneba¡ misi, ra¡Tamca mokla, aramed ra¡Ta avnos oden, xolo SeemTx¢a, anu ficx-

lad tyorcebiTa, anu simZimiTa qvisa mis gina SeSisa¡Ta, anu sakrZalavsa adgilsa 

mimTxueviTa, sikudili kacisa¡ mis uneblieTTa kacis klvaTa Tana Seracxil ars. 

aramed eseca nebsiTsa mieaxlebis~.39 analogiur kvalifikacias aZlevs igi kidev 

erT SemTxvevas: `daRacaTu ara gulissity¢Ta moklvisa¡Ta Seasuas vin wamali, ara-

med sx¢sa ra¡sme pirisaT¢s uweso¡sa da SeemTx¢os sikudili, nebsiTTa kacis klvaTa 

Tana Seg¢racxies igi. viTar iqman dedani mravalgzis Seasumen wamalsa mamakacsa, 

ra¡Ta siyuaruli trfialebisa¡ Seuqmnan maTa mimarT da SeemTx¢is amisgan sikudi-

li, xolo daRacaTu ara mosaklavad Seasua wamali igi dedakacman man, aramed siyu-

arulisa aRmaorZineblad, garna vinaiTgan gulissityua¡ igi ujero¡ iyo da saeSma-

ko¡, ukueTu SeemTx¢os sikudili, nebsiTTa kacis klvaTa Tana ars~.40 identuria mi-

si Sexedulebani abortis mizniT wamlis mimcemeli eqimis mimarT, dedis sikvdil-

Tan kavSirSi, da TviT dedis mimarT, sakuTari Tavis mkvlelobasTan dakavSirebiT: 

`da kualad: romelni igi miscemen wamalTa CC¢lis mklvelTa saSosa Sina kacis 

mklvelni arian mimcemelni igi wamlisani da mimRebelni misni, rameTu mravalgzis 

ara xolo Tu CC¢lni igi, aramed T¢T iginica dedani, romelTa s¢an wamali igi, Seem-

Tx¢is sikudili da iqmnian mklvel TavTa T¢sTa~.41 

SeiZleba gaCndes kiTxva: romelia mesame variantis magaliTi? aseTi aris iZu-

lebiTi uneburoba, romelzec mcire sjuliskanoni ar saubrobs am nawilSi, magram 

romelic aristoteles moZRvrebaze dayrdnobiT safuZvlianad aqvs ganxiluli 

nemesios emesels da am ukanasknels ioane damaskelic imeorebs `gardamocemis~ 

TavSi `nebsiTisa¢s da uneblieTisa~ — `xolo uneblieTTagani romelime iqmnebis 

mZlavrebiT, xolo romelime — umecrebiT. mZlavrebiTi ukue ars, romlisa¡ dasa-

bami romelobisa¡ da mizezi qmedebisa¡ gareT dawyebul iyos; ese igi ars, raJams 

sx¢sgan viiZulebodiT da yovlad ara virwmunebdeT gonebiTa, arca miverCdeT gu-

lissity¢Ta gina nebisa SecvalebiTa, arca Tanamoqmed viyvneT suliTa, rasa-igi 

iZulebiT guaqmnevden £orciTa. vina¡ca amis eseviTarisa¢s ganvaCinebT da vity¢T, 

viTarmed: nebsiTi ars, romlisa dasabami aras gareT SemoiRebdes aRZrvisagan iZu-

lebiTisa. dasabamad ukue uwodT mizezsa moqmedebisasa. xolo umecrebiTi unebe-

li ese ars, raJams ara Cuen gueces TavTa T¢sTa da mizezi igi umecrebisa¡. rameTu 

ukueTu vinme mTrvalman kaci moklas, umecrebiT ukue mouklavs, xolo arave ub-

ralo ars, rameTu T¢T SeamTx¢a Tavsa T¢ssa mizezi umecrebisa¡, ese igi ars, viTar-

med T¢T qmna mTrvaloba¡ igi, SemamTxueveli umecrebisa¡. xolo ukueTu vinme Cue-

ulebisaebrsa adgilsa isrodis da umecrebiT sces mamasa T¢ssa da moklas, esevi-

Tari igi saqme yovlad uneblieTad qmnilad iTqumis~.42 

39  eqvTime mTawmindeli, mcire sjuliskanoni, Tb., 1972, 79. 
40  iqve, 80. 
41  iqve. 
42  citirebulia efrem mciris Targmani. Sdr.: arsen iyalToeliseuli versia — `xolo 

uneblieTsa¡ romelime ars iZulebiTi, xolo romelime — umecrebiTi. da iZulebiTi 
vidreme ars, raJams SesaqmiTi dasabami, romel ars mizezi, gareT vina¡me iyos, ese igi ars, 
raJams sx¢sa mier viiZulebodiT, ra¡TurTiT ara mrwmunebelni, arca TanadamrTvelni 



s. oniani,  brali `mcire sjuliskanonSi~ 

19

aqedan kargad Cans, rom uneblie da amave dros mecnierebiTi (ese igi romelic 

gonebrivad gaazrebulia Tavidan bolomde, magram amave dros nebeloba mis aR-

srulebas ar eswrafvis) swored iZulebiTi uneburobaa. a. frangiSvils zustad 

aqvs mignebuli TiToeuli es niuansi, rodesac sulxan-saba orbelianis leqsiko-

nis fsiqologiur bunebas ikvlevs da miuTiTebs rogorc damaskelis, ise nemesios 

emeselisa da aristoteles (`nikomaqes eTika~) Sesaxeb — `am ganmartebis mixedviT, 

`uneburi iZulebiT~ imiT xasiaTdeba, rom `sx¢sa mier~ viiZulebiT, e.i. moqmedebis 

mizezi CvenSi ki ar aris, aramed Cven gareT. igulisxmeba, rom iZulebiTia moqmede-

ba, rodesac mas sxva gvaxvevs Tavze da Tanac vmoqmedebT ise, rom ar veTanxmebiT 

sakuTari rwmeniT (`aramrwmunebeli~), ar veTanxmebiT Sinaganad, Cveni wadiliT 

(`arca TanadamrTuelni T¢sisa aRZrvisani~) da Cveni mxriT ar vuwyobT xels (`arca 

rad yovlad Tanamoqmedi~) da a.S. am ganmartebaSi iZulebiT gamowveuli uneblies 

Sesaxeb aristoteles Sexedulebebia ganmeorebuli. aristotele wers: `iZulebi-

Ti moqmedebis principi moqmedi piris gareTaa da Tanac ise, rom moqmedi an vnebu-

li piri sruliad ar aris Tanamonawile Tavad moqmedebis~ (`eTika nikomaxisa~, wig-

ni III, §1). sulxan-sabas es Sexeduleba nemesios emeselis mixedviT mohyavs. am gan-

martebaSi isaa sagulisxmo, rom nebsiTisa da uneblieTis garCevis kriteriumad 

miCneulia is, Tu sad aris moqmedebis dasabami mizezi: moqmed subieqtSi, Tu mis ga-

reT, da isic, hpovebs Tu ara igi gamoxmaurebas moqmed subieqtSi, e.i. siamovnebiT 

Tu usiamovnebiT asrulebs moqmedebas subieqti~.43 unda aRiniSnos, rom a. fran-

giSvilis samecniero kvleva cnobilia i. surgulaZisTvisac, romelic sulxan-saba 

orbelianis politikur-samarTlebrivi Sexedulebebis kvlevisas aseve yuradRe-

bas aqcevs nebelobis am klasifikaciis moments: `sulxanis ganmartebiT, iZulebi-

Ti uneblieTi moqmedeba ewodeba iseT moqmedebas, romelic Sesrulebulia Sem-

sruleblis neba-survilis winaaRmdeg: moqmed pirs ar unda moqmedebis Cadena, mag-

ram iZulebulia es Caidinos. uneblie iZulebiT moqmedebis sailustraciod SeiZ-

leba dasaxelebul iqnes Semdegi magaliTebi: ufrosis brZanebiT misi xelqveiTi 

Cadis moqmedebas, romlis gakeTebis survili mas ar aqvs. aseTivea aucilebeli mo-

geriebis SemTxveva. Tavis damcvels ar surs Seasrulos romelime moqmedeba, maga-

liTad, moklas Tavdamsxmeli, magram iZulebulia ase moiqces, rom TviTon ar mok-

T¢sisa aRZrvisani, arca ra¡T yovlad Tanamoqmedni, anu TavTa T¢sTa mier moqmedni mis 
iZulebisani, romlisa ganmsazRvrebelni vity¢T: uneblieT ars, romlisa dasabami gareT 
vina¡me iyos, arara¡s jerCinebisa Tana SerTviTa iZulebulisagan aRZrvisa mier T¢sisa. 
xolo dasabamad vity¢Ta SesaqmiTsa mizezsa. xolo umecrebiT unebeli ars, raJams ara 
T¢T movityuaT mizezi umecrebisa¡, aramed egreT viTarme SeemTx¢os, rameTu ukueTu 
mTrvalman vinme mklveloba¡ qmnas, umecrebiT ukue mokla, garna ara uneblieT, rameTu 
mizezi umecrebisa¡, romel ars mTrvaloba¡, T¢T qmna. xolo ukueTu vinme CuelebiTsa 
adgilsa sagnis mcemelman moklas mama¡ Tanawarmavali, uneblieT moqmedad iTqumis 
amisdad~. ix. ioane damaskeli, marTlmadidebluri sarwmunoebis zedmiwevniTi gardamo-
cema, Tb., 2000, 134. 

43  frangiSvili a., narkvevebi adamianis fsiqologiuri codnis istoriidan saqarTveloSi, 
Tb., 1959, 173. 
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vdes. msgavsi magaliTia omis dros Cadenili moqmedeba da a.S~.44 is faqti, Tu ratom 

ar ganixileba mcire sjuliskanonis am monakveTSi iZulebiTi uneburobis SemTxveva, 

SeiZleba imiT aixsnas, rom Zegli kazuistikuria da bralis Sesaxeb moZRvrebis ga-

movlineba kazusebSi xdeba. igi araa bralis Sesaxeb Tanamedrove standartebiT Se-

safasebeli Teoriuli moZRvreba. aseve SesaZlebelia, igi ar iqna ganxiluli, vinai-

dan, avtoris azriT, ar warmoadgenda problemur SemTxvevas. sjuliskanonis adre-

satisaTvis isedac cxadi iyo, rom iZulebiTi unebureba TavisTavad mecnierebiTia 

da isic cxadi iyo, rom igi ver iqneboda nebsiT-mecnierebiTi, vinaidan adamiani moq-

medebda sakuTari survilis sawinaaRmdegod, mas ar surda, igi iZulebuli iyo, ase 

emoqmeda da ara sxvagvarad. amasTan, SesaZloa, sjuliskanonis avtori gulisxmobs, 

rom moZRvreba, romelic safuZvlad udevs mis mier SemoTavazebul klasifikacias, 

isedac cnobilia imdroindeli samarTalSemfardeblisaTvis da aRar amaxvilebs 

yuradRebas calke am SemTxvevaze. igi miTiTebuli aqvs mxolod zogadi msjelobi-

sas bralis Semamsubuqebel garemoebebSi: `da ganyofilebani adgilTani da saxeni, 

romliTa iqmna codva¡, rameTu mravalsaxe ars da mravalguari. da ginaTu man dahpa-

tiJa meorisa, ginaTu mis mier daepatiJa mas, ginaTu ganzraxviT da wurTiT mivida 

codvasa mas, anuTu iSobriv da aRtacebiT SeemTx¢a, anuTu mTrvali ipoa, anuTu 

patronisa brZanebiTa £elmwifebiT SeemTx¢a SiSiTa misiTa, anuTu siglaxakisagan da 

msgavsTa amaTgan, anu T¢siTa oden gulisTqumiTa da nebiTa qmna~.45  

amrigad, mcire sjuliskanonis avtori Tvlis, rom problemuria ara uneblie-

iZulebiTi da uneblie-umecrebiTi, aramed — nebsiT-umecrebiTi da uneblie-umec-

rebiTi SemTxvevebis gamijvna da amitom rodesac igi uneblieT Seracxili magali-

Tebis nebsiTad `gadakvalificirebas~ axdens, misTvis swored es Teoriuli prin-

cipebia amosavali. `sulxan-saba sityva `umecaris~ ganmartebaSi cdilobs `umec-

rebis~ cnebis dazustebas. umecari ganmartebulia leqsikonSi: T¢T ar icodes, xo-

lo Tu vinme simTvraliT anu gulmwyralobiT qnas rame, nu abralebs umecrebasa, 

vinaTgan nebsiT daiTro, aramed ese ars umecreba, romelman Cveulebisa msrolel-

man mama anu Ze warmavali daxuda wyla da mokla~. maS, am ganmartebis mixedviT, ro-

desac vinme rasme Cadis simTvralis an guliswyromis dros, es ar aris umecrebiT 

Cadenili qceva, am SemTxvevaSi umecreba nebsiTia, radganac mizezi umecrebisa 

TviTon adamiania.... es Sexedulebac aristotelesagan momdinareobs. sulxan-sabas 

ganmartebaSi moyvanili magaliTic aristoteles ekuTvnis (ix. `eTika nikomaxisa~, 

wigni III, §2)~.46 amrigad, `gulmwyralobiT~ Cadenili mkvlelobebi, rodesac, marTa-

lia, mkvlels ar undoda dazaralebulis mokvla, aramed mxolod misi dazianeba 

undoda, warmoadgens nebsiT, magram, amave dros, umecrebiT Cadenil qmedebebs. 

44  surgulaZe i., sulxan-saba orbelianis politikuri da iuridiuli Sexedulebani, Tb., 
1959, 283. 

45  eqvTime mTawmindeli, mcire sjuliskanoni, Tb., 1972, 103. 
46  frangiSvili a., narkvevebi adamianis fsiqologiuri codnis istoriidan saqarTveloSi, 

Tb., 1959, 175. 
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umecreba aq imaSi mJRavndeba, rom adamiani ar iTvaliswinebs, rom mis qmedebas ada-

mianis sikvdili mohyveba, magram vinaidan es ar aris arc nebsiT-mecnierebiTi, arc 

— umecrebiTi-uneburi (rogoradac miuCneviaTo, ambobs mcire sjuliskanonis av-

tori) da, cxadia, es ar aris uneblie-mecnierebiTi, vinaidan aseTis klasikuri ma-

galiTia iZulebiToba, rasac aq adgili ar aqvs, maSasadame, logikurad, aq swored 

nebsiT-umecrebiTobaa. es SemTxveva hgavs simTvraleSi Cadenil qmedebas, vinai-

dan, marTalia, iqac adgili aqvs umecrebas, magram es umecreba ar xsnis nebelobi-

Tobis moments, iseve rogorc im SemTxvevaSi, roca piri guliswyromas ahyveba — 

`Cuen kacni, raodensa-ras winaganuzraxvelad viqmT aRZrviTa guliswromisa¡Ta, 

nebsiT ukue viqmT, xolo ara winaganrCeviT~.47 es principi kargad Cans mcire sju-

liskanonis im adgilas, rodesac avtori sagangebod SeniSnavs: `ese saqme maxlobel 

ars nebsiTsa kacis klvasa, rameTu romelman esreT risxviT da guliswyromiT 

uridad sca, emxilebis mas, viTarmed friad Zleul iyo guliswyromisagan~.48 ana-

logiuri msjelobaa ganviTarebuli didi sjuliskanonis imave kazusSic — `uneb-

lieTTavegani ars, raJams igi brZolasa Sina saSinebelad hkris vinme argani anu £e-

li kninodenisa ra¡sme wylulebisaT¢s, ra¡Ta Suri iZios misgan, ara ra¡Ta sruli-

ad moakudinos, aramed ese, aha egerea, axlavs nebsiTsa, rameTu, romelman esoden 

i£umios orRano¡ igi SurisZiebisaT¢s, anu romelman ara hridos dadebasa wylule-

bisasa, cxad-ars, viTarmed vnebisamierisa uflebulobisaT¢s ekueTa igi kacsa 

mas~.49 meore SemTxvevaSic: roca raime sagans isvris da miT daazianebs, mcire sju-

liskanoni imave kvalifikacas iZleva, Tumca amjerad ukve calke aRar ganmartavs, 

Tu ratom, ubralod miTiTebuli aqvs, `msgavsad ars~-o. samagierod, imave meore 

kazuss did sjuliskanonSi calke ganmartebac axlavs: `egreTve romelman SeSa¡ da 

romelman qva¡ ufro¡si kacobrivisa bunebrivisa Zalisa i£umios, nebsiTTa Tana 

aRiracxebis. da rameTu sx¢sa mimarT xedvida da sxua¡ srul-yo, rameTu gulis-

wyromisa mier Zleulman eseviTarni daasxna wylulebani, vidreRa mokla mowylu-

li igi, daRaTu ese iyo saswrafo missa, ra¡Ta Semusrvil-yos igi da ara ra¡Ta sru-

liad moakudinos~50 — miuxedavad imisa, rom sxva rame undoda da sxva aRasrula, ma-

inc nebsiTs uaxlovdeba, radgan guliswyromiT Zleuli iyoo. sayuradReboa didi 

sjuliskanonis erTi detalic, romelic mcire sjuliskanonSi ar aris. masSi kidev 

erT saintereso momentzea gamaxvilebuli yuradReba: `xolo romelman max¢li 

i£umios anu sxua¡ ra¡me egeviTari gankueTaT SemZlebeli, arca erTi aqus sityua¡ 

Tavisa samarTlebeli da ufro¡sRa romelman culi Sestyorca da rameTu ara £e-

                                                 
47  miTiTebulia efrem mciris Targmani. Sdr.: arsen iyalToeliseuli: `raodenTa raT gu-

liswyromiT vhyofT, ara wina¡swar ganmzraxvelni maTi nebsiT vhyofT, aramed ara wi-
naaRrCeviT~. ix. ioane damaskeli, marTlmadidebluri sarwmunoebis zedmiwevniTi garda-
mocema, Tb., 2000, 135. 

48  eqvTime mTawmindeli, mcire sjuliskanoni, Tb., 1972, 79. 
49  didi sjuliskanoni, Tb., 1975, 478. 
50  iqve, 478. 



samarTlis Jurnali,   №1, 2015 

22 

liTa ixilva damdebelad wylulebisad, viTarmca mas zeda iyo sazomi wylulebi-

sa¡, aramed Setyorca, romlisT¢sca simZimeman rkinisaman da simax¢leman misman da 

SoriT momavalobaman saWiro-yves sasikudinoba¡ wylulebisa¡~.51 mcire sjuliska-

noni imave kazusebs sabolood imave kvalifikacias (nebsiT-mecnierebiTs) aZlevs, 

magram iq gaerTianebulia yvela es SemTxveva (maxvilis xmareba da satyorcni iara-

Ris gamoyeneba) — `xolo romelman aRiRos max¢li da esreT £el-yos Surisgebad. 

arara¡ aqus mas nugeSiniscema¡, arca sity¢sgeba¡, ra¡Tamca Tana warh£da nebsiTsa 

kacis klvasa ginaTu £elis-£el sces max¢liTa viTariTaca, ginaTu SetyorcebiT 

mowylas, anu £elculiTa, anu mazrakiTa, anu isriTa da moiklas wyluli igi, nebsi-

Ti ars kacis klva¡ ese~.52 did sjuliskanonSi ki sagangebodaa aRniSnuli — `ufro¡-

sRa romelman culi Sestyorca da rameTu ara £eliTa ixilva damdebelad wylule-

bisad, viTarmca mas zeda iyo sazomi wylulebisa¡, aramed Setyorca~.53 aq kargad 

Cans, rom, gansxvavebiT wina kazusebisagan, roca blagvi sagnis srola an blagvi 

sagniT, an xeliT CxubSi mkvleloba xdeba, specialurad adamianis mosaklavad Seq-

mnili (anu sabrZolo) iaraRis aReba ukve miuTiTebs nebelobisa da mecnierebiTo-

bis arsebobaze, xolo srolis SemTxveva yovelnairad gamoricxavs azrs imis Tao-

baze, rom msroleli rogorme gaakontrolebs mis mier dawyebuli qmedebis Sedegs. 

amitom raxan fataluri Sedegi dadga, mas aRaraferi rCeba Tavis gasamarTlebeli. 

maSasadame, sabrZolo iaraRis xmareba CxubSi, SfoTSi, guliswyromisas, miuxeda-

vad imisa, rom, SesaZloa, mkvlels marTlac ar hqonda gunebaSi dazaralebulis 

sikvdili, mas nebsiT qmedebad Seeracxeba, radgan mizezi, impulsi masSia. TviTon 

iaraRis momenti TavisTavad akvalificirebs qmedebas, rogorc nebsiTs, radgan 

imdroindeli warmodgenebiT, iaraRis gaSiSvleba ukve mowinaaRmdegis Seuracxyo-

fas aRniSnavda da iaraRis xmareba ukve TavisTavad mianiSnebda qmedebis saSiSroe-

basa da pirdapiri ganzraxvis arsebobis did albaTobaze. 

rac Seexeba qalis mier satrfialo wamlisa da abortis dros CvilTan erTad 

dedis mkvlelobis kazusebs, aqac analogiuri kvalifikaciaa — marTalia, qals 

araTu ar gauTvaliswinebia (umecreba) mamakacis mokvla, aramed piriqiT, igi vara-

udobda, rom mamakacs misadmi trfialeba aReZvreboda (anu qals namdvilad ar 

surs kacis mokvla, rasac xazs usvams is momenti, rom mas surs mokvlis `sawinaaR-

mdego~ Sedegi — `trfialeba~), magram vinaidan es neba borotia, igi ver CaiTvleba 

unebur-umecrebiTad, vinaidan mizezi sikvdilisa swored es saeSmako mizniT mice-

muli wamali gaxda. iseve rogorc Cvilis mkvlelobisas, roca, cxadia, deda arana-

irad ar iTvaliswinebs sakuTari Tavis sikvdils, magram miuxedavad umecrebiT Ca-

denili qmedebisa (TviTmkvleobazea saubari), igi ar miiCneva uneblieT, vinaidan 

mizezi Tavad masSia da, amis gamo, qmedeba nebsiTia. es kargad Cans didi sjuliska-

nonis msjelobaSi — `da kualad daRaTu sx¢sca ra¡sme mizezisa Roned Sehmzados 

51  didi sjuliskanoni, Tb., 1975, 478. 
52  eqvTime mTawmindeli, mcire sjuliskanoni, Tb., 1972, 79. 
53  didi sjuliskanoni, Tb., 1975, 478. 



 
 

 
s. oniani,  brali `mcire sjuliskanonSi~ 

 

 23

vinme wamali, xolo mokudes, romelman-igi i£umios, nebsiTad kacis klvad dav-

sdebT eseviTarsa amasca saxesa sikudilisasa. viTar-igi hyofen mravalgzis deda-

ni saxrviTa ra¡Tme da mfrTuanaobiTa siyuarulisa mimarT T¢sisa mimzidvelni ma-

maTani, romelni miscemen maT wamalTa egeviTarTa, romelTa Zal-edvas Seqmna¡ go-

nebaTa sibnelisa¡, eseviTarnica ese sikudilni daRaTu sxua¡ iyo gulismodgineba¡ 

maTi da sxua¡ srul-yves, garna egreca ujeroebisaT¢s da uwesoebisa mopovnebisa 

mis nebsiTisa kacis klvisa moqmedTa Tana daiwesebian~.54 

aq saWiroa kidev erTi detalis dazusteba, raTa bolomde Secnobil iqnes is 

warmodgenebi, romelic safuZvlad udevs mcire sjuliskanonis magaliTebs. sau-

baria wminda uneblie da SedarebiT naklebad uneblie qmedebebze. marTalia, maTze 

eqvTime ar saubrobs, magram maTi ganxilva saWiroa, radgan isini udavod cnobili 

iyo eqvTimesaTvis, vinaidan imave moZRvrebas ekuTvnis, romelic mcire sjuliska-

nonis mier SecodebaTa diferenciacias udevs safuZvlad. kerZod: `aranebsiTis 

ganmartebaSi sulxan-saba wers: `aranebsiTi da uneblieTi ganiyofebian — araneb-

siTi ars aranebsiT mteri moklas da uxarodes, xolo uneblieTi ars aranebsiT 

mteri moklas da inanodes da eseviTari~. am ganmartebis mixedviT, aranebsiTia is 

umecrebiT Cadenili qceva, ris Sedegad Cven sixaruls ganvicdiT; magaliTad, ro-

desac winaswari ganzraxvis gareSe ar vicodi da ise umecrad movkali mteri (mte-

ri nebsiT ar momiklavs); magram radganac aq moqmedebis Sedegma gamaxara, es iseTi 

moqmedebaa, romelic, marTalia, unebliea, magram gansxvavebuli unda iqnes iseTi 

unebliesagan, romlis Sedegi ar maxarebs da amitom unda ewodos `aranebsiTi~. 

`uneblieTi~ ki iseTi umecrebiT Cadenili unebliea, romlis Sedegs sixaruli ki 

ar mohyveba, aramed, sinanuli. es namdvili unebliea, Tu SeiZleba ase iTqvas~.55 aR-

niSnuli debuleba sulxan-sabas nemesios emeselisgan aqvs aRebuli, romelic, Ta-

vis mxriv, aristotelesgan sargeblobs. cxadia, rom kanonistebisaTvis TiToeuli 

maTgani cnobili iyo. `aseTi dayofa umecrebiT moqmedebisa aristotelesagan 

momdinareobs. aristotele wers: `rac Seexeba umecrebiT moqmedebebs, maT saer-

Tod ar SeiZleba ewodos nebsiTi, magram uneblieTi ewodeba mxolod maSin, rode-

sac maT mohyveba tanjva da sinanuli, radgan is, vinc rame Caidina umecrebiT da 

sinanuls ar ganicdis, ar moqmedebda nebsiT, radganac ar icoda, ras moqmedebda, 

magram ara aranebsiT, radganac ar ganicdis mwuxarebas. amitom, safiqrebelia, 

rom adamiani, romelic moqmedebs umecrebiT da bolos sinanuls ganicdis, moqme-

debs uneblieT. imis Sesaxeb ki, romelic ar ganicdis sinanuls pirvelisagan gan-

sxvavebulad, vityviT, rom es ar moqmedebda nebsiT. radganac es pirvelisagan gan-

sxvavdeba, amitom ukeTesia mas gansakuTrebuli saxeli ewodos~ (ix. `eTika nikoma-

xisa~, wigni III, §2). amave Sexedulebas imeorebs nemesios emeselic. is wers: `aramed 

umecrebiTTa orvina¡me ars guari: erTi, ukuÀ ars nebsiTi, xolo meore uneblie-

                                                 
54  didi sjuliskanoni, Tb., 1975, 478-479. 
55  frangiSvili a., narkvevebi adamianis fsiqologiuri codnis istoriidan saqarTveloSi, 

Tb., 1959, 173-174. 
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Ti. mravalsa ukuÀ viqmT umecrebiT, romlisaca Semdgomad qmnisa moxarul varT, 

viTar igi, odes ra¡ ar nebsiT mteri moklas, ixarebs vina¡ve sikvdilsa-zeda missa, 

da amaT eseviTarTa uwoden arnebsiTad da arca vidreme unebliiTad. da kualad 

viqmT ra¡Tme umecrebiT da qmnilTa maT zeda wuxneul varT; da amas ukuÀ ewodos 

unebliiTad, raodenTa qmnilTa¡sa Seudgebis wuxili~.56 aq kargad Cans, rom umec-

rebiT moqmedebas, zogadad, nebsiTi ar ewodeba, magram mas mainc aseTnairad moix-

senieben, vinaidan, marTlia, qmedeba nebis gareSe da, amave dros, umecrebiT aris 

Cadenili, magram qmedebis Sedegis mimarT avtori dadebiTi Sefasebisaa. rogorc 

Cans, qristianuli moZRvrebisaTvis metad axlobeli aRmoCnda aristoteles es 

msjeloba. qristianuli sarwmunoebis amosavali principebis gaTvaliswinebiT, mi-

uxedavad imisa, rom adamianma codva uneblieT da umecrebiT Caidina, Tuki mas 

`Post Factum~ gauxarda es Sedegi, es ukve mas Seeracxeba ara rogorc sruliad uneb-

lie da umecrebiTi, aramed misgan gansxvavebuli — is mainc codvad iTvleba, Tanac 

ufro mZime codvad, vidre sruliad uneblie da umecrebiTi (aseTis magaliTad ma-

mis da Svilis mkvlelobis dasaxelebiT avtors surs, xazi gausvas im faqts, rom 

adamians mamis SemTxveviTi mkvleloba mwuxarebas mianiWebs da rom es sruliad aS-

kara unebeli mkvlelobaa). anu, rodesac monanuli piri mividoda moZRvarTan da 

moinaniebda aseT SemTxvevas, misi codvis dakvalificirebisa da epitemiis gan-

sazRvrisas is momenti, rom man, marTalia, umecrebiT, uneburad mokla adamiani, 

magram Semdgom aRmoaCina, rom es misi mteria da gauxarda, ganisazRvreboda ro-

gorc uneblie-mecnierebiTi danaSauli. uneblie, ramdenadac misi neba ar arse-

bobda mkvlelobis momentSi. magram mecnierebiTi, ramdenadac rodesac misma go-

nebam gaaanaliza, rom adamiani, romelic uneblieT mokla, mteria, es kargia, da si-

xarulis gamomwvevi, faqtobrivad, gonebam moiwona da dadebiTi Sefaseba misca 

uneblie qcevas. anu, mas rom scodnoda, rom es mteria, SesaZloa, ar aris gamo-

ricxuli, rom nebelobac ki eqneboda, magram radgan ar icoda, da marTlac unebu-

rad mokla, xolo Semdgom gaacnobiera, Tu ra Caidina, misi neba ar icvleba Cadenis 

momentisTvis (qceva uneburia, impulsi ar devs adamianSi), magram — icvleba mis mi-

er saqcielis Sefaseba — goneba, gaTvaliswineba, kargi-cudis awon-dawonis meqa-

nizmi, anu damokidebuleba ukve Cadenili qmedebisadmi. 

qcevis Sefasebis es standarti pirdapir aris mocemuli saxarebaSi. mTaze qa-

dagebisas qriste axdens Zveli aRTqmis moraluri kodeqsis (aTi mcnebis) teleo-

logiur ganmartebas da warmoaCens uzenaesi kanonmdeblis mizans Zveli rjulis 

Seqmnis dros: `Tqven gsmeniaT, ra eTqvaT Zvelebs: `ara hkla; vinc moklavs, sasa-

marTlos daeqvemdebareba~. me ki geubnebiT Tqven, rom yoveli, Tavis Zmaze ganris-

xebuli tyuilad — sasamarTlos daeqvemdebareba; vinc Tavis Zmas etyvis: raka, si-

nedrionze daeqvemdebareba, xolo romelic etyvis sulelo — daeqvemdebareba 

cecxlis geenaze~ (maTe 5.21-22). analogiurad adgens igi TiToeuli mcnebis mi-

56  frangiSvili a., narkvevebi adamianis fsiqologiuri codnis istoriidan saqarTveloSi, 
Tb., 1959, 174-175. 
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marT, magaliTad: `gsmeniaT, rom Tqmula: ar imruSo. me ki geubnebiT, rom yoveli 

vinc dedakacs gulisTqmiT uyurebs, ukve imruSa masTan Tavis gulSi~ (maTe 5.27-

28). axali aRTqma erT sibrtyeze ganixilavs garemoSi gamoxatul qcevas — adamia-

nis mokvlas da adamianSi arsebul agresiul ganwyobas sxva adamianis mimarT, rac 

garesamyaroSi mxolod sityvieri Seuracxyofis formiT gamovlinda. orives arsi 

erTia: adamiani rogorc erT, ise meore SemTxvevaSi Sinaganad mzad aris, gaanadgu-

ros sxva, sakuTar Tavs masze maRla ayenebs. amas ki qristianoba krZalavs, vinaidan 

moyvasisadmi swored iseT damokidebulebas qadagebs, rogori damokidebulebac 

adamians sakuTari Tavis mimarT gaaCnia. Zveli aRTqmis aTi mcnebis mizani aris ara 

mxolod is, rom adamianma adamiani ar moklas, ar imruSos, cili ar daswamos sxvas 

da a.S. aramed is, rom adamiani ukeTesi gaxdes Tavisi Sinagani bunebiT. 
uneblie-umecrebiTobis problemaze i. surgulaZec amaxvilebs yuradRebas 

sulxan-sabas SexedulebaTa kvlevisas: `sulxaniseuli definiciis mixedviT moqme-

debis Sefasebas safuZvlad udevs moraluri sazomi. definiciis mixedviT mniSvne-

loba swored imas aqvs, Tu rogoria moqmedebis subieqtis Sinagani mdgomareoba, 

rogoria misi sulieri ganwyobileba. ...definiciidan ueWvelad gamomdinareobs, 

rom moqmedebis subieqtis yofaqceva imis mixedviT ganizomeba, nebsiT moqmedebs 

is Tu ara. nebsiTi moqmedebis SemTxvevaSi, Tu es moqmedeba danaSaulebrivia, moq-

medebis subieqti moralurad da iuridiuladac pasuxismgebelia. magram saqme 

amiT ar mTavrdeba. Tu moqmedebis subieqti umecrebiT moqmedebs, e.i. Tavisi saku-

Tari nebis gareSe moqmedebs, magram es moqmedeba garkveuli danaSaulis Semadgen-

lobas warmoadgens da moqmedi am danaSaulisadmi dadebiTi Sexedulebisaa, amiT 

moqmedebis subieqti amJRavnebs Tavis danaSaulebriv pirovnebas. maSasadame, indi-

vidi pasuxismgebelia ara marto nebsiTi moqmedebisaTvis. sulxaniseul definici-

aSi moyvanili kazusebi pirdapir ar iTvaliswineben gaufrTxileblobas, magram 

definiciis saerTo arsis mixedviT (kerZod, Tu miviRebT mxedvelobaSi sulxanis 

gansazRvrebebSi mocemul nebis gareSe Cadenil moqmedebaTa diferencirebas), Se-

iZleba davaskvnaT, rom gaufrTxileblobisaTvis pasuxismgebloba sulxanis Sexe-

dulebiT bunebrivia. sakiTxi amgvarad aris dasmuli: umecrebiT moqmedma ar ico-

da, Tu ras akeTebda, magram roca moqmedeba damTavrebulia, roca is Cadenilia, 

umecrebiT moqmedma ukve Seicno, Tu ra gaakeTa man, e.i. rac dasawyisSi misTvis uc-

nobi iyo, — bolos misTvis naTeli gaxda. sulxanis definiciis mixedviT ismis sa-

kiTxi: rogor afasebs moqmedi Tavisi moqmedebis Sedegs. dadebiTad afasebs, Tu 

uaryofiTad? amis mixedviT unda SevafasoT TviTon is pirovneba~.57 

imave daskvnas, oRond ara iurisprudenciis, aramed fsiqologiis enaze akeTebs 

a. frangiSvilic: `moyvanili ganmarteba im mxrivacaa sagulisxmo, rom nebsiTisa da 

uneblies kriteriumis sakiTxsac hfens Suqs. am ganmartebiT nebsiTisa da uneblie-

Tis kriteriumad isaa miCneuli, Tu ras iwvevs moqmedeba — sixaruls Tu sinanuls. 

                                                 
57  surgulaZe i., sulxan-saba orbelianis politikuri da iuridiuli Sexedulebani, Tb., 

1959, 286-287. 
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Tu `TanadamrTvelni~ varT moqmedebisa da gvixaria, maSin aseTi moqmedeba nebsiTia, 

magram Tu moqmedeba sinanuls iwvevs, maSin is aranebsiTia. aq, maS, ganmeorebulia 

igive, rac `iZulebiT uneblies~ ganmartebaSi iyo naTqvami; saxeldobr is, rom neb-

siTia moqmedeba, romelic dadebiT gamoxmaurebas hpovebs pirovnebaSi, Tugind misi 

gamomwvevi mizezi garedan momdinareobdes da namdvilad aranebsiTia is, rasac mwu-

xareba da sinanuli mohyveba. aseT gagebaSi aRsaniSnavia qcevaSi grZnobis, rogorc 

pirovnebiseuli damokidebulebis maCveneblis mniSvnelobis aRiareba~.58 

SemTxveviTi namdvilad ar aris, rom aseT gansakuTrebul yuradRebas nebelo-

bis sakiTxze wm. mamaTa moZRvreba amaxvilebs. filosofias isini yovelTvis iye-

nebdnen dogmaturi RvTismetyvelebis samsaxurSi. qristianul moZRvrebaSi aqsi-

omaturad miiCneva sakiTxi, rom, cxovelisgan gansxvavebiT, Tuki adamiani inebebs, 

Zalmosilia imisa, rom Tundac moesurvos, ailagmos survili. mas aqvs goneba da 

maSasadame, Tavisufali arCevani — `aw ukue yoveli, romeli ganizraxvides, esreT 

ganizraxavs saqmeTaT¢s, viTarca Tavsa Soris T¢ssa mqonebeli aRrCevisa¡, ra¡Ta 

upiratesad ganCinebuli aRirCios ra¡, qmnas. xolo ukueTu amas eseviTarsa kacsa 

saWiroobisagan ra¡sme mieRos sity¢eri T¢Tmflobeloba¡, mieriTgan arRara iyos 

sity¢er, anu iyos Tu sity¢er, ufal da T¢Tmflobel ars saqmeTa. vina¡ca pirutyu-

ni ara arian T¢Tmflobel, rameTu bunebisa mier iyvanebian, ufro¡sve-Ra iyvaneben 

bunebasa. amisT¢sca arca winaaRudgebian bunebiTsa aRZrvasa, aramed myis aRZrva-

save Tana miedevnebian saqmedca. xolo kaci vina¡Tgan sity¢er ars, amisT¢sca iyva-

nebs ufro¡s da hmarTebs bunebasa, vidreRa T¢T yvanebul iqmnebis mis mier. vina¡ca 

aRiZras ra¡ nebebad ra¡same, £elmwifeba¡ aqus aR¢r-sxmadca da aRsrulebad nebebi-

sa mis. vina¡ca pirutyuni arca iqebian, arca iZagebian, xolo kaci iqebis da iZage-

bisca~.59 es sakiTxebi pirdapir ukavSirdeba qristes ori nebis problemas, vinaidan 

qristem aCvena, Tu rogor emorCileboda misi adamianuri neba RvTaebrivs: `da 

dResa mas vnebisasa etyoda: `mamao, ukueTu SesaZlebel ars, Tanawarm£edin Cemgan 

sasumeli ese, garna ara viTar me mnebavs, aramed viTarca Sen~. aha, orni nebani T¢T 

Tavadisa mis mier Tqumulni, erTbamad saRmrToica da kacobrivica. da sanatreli 

mociquli pavle ity¢s viTarmed iqna igi morCil vidre sikudidmde da sikudili-

58  frangiSvili a., narkvevebi adamianis fsiqologiuri codnis istoriidan saqarTveloSi, 
Tb., 1959, 174. 

59  miTiTebulia efrem mcires Targmani. Sdr.: arsen iyalToeliseuli: `yoveli ganmzrax-
veli, viTarca mas zeda myofobiTa, gamorCevasa saqmeTasa ganizraxavs, ra¡Ta ganzraxvisa 
mier urCeulesad dadebuli gamoirCios da gamorCeuli qmnas. xolo ukueTu esreT ars 
ese, saWirod Semoukrbebis sity¢erisa T¢Tmflobeloba¡, rameTu anu ara sity¢eri ars, 
anu sity¢eri Tu ars, ufalica ars saqmeTa¡ da T¢Tmflobeli. vina¡ca pirutyuni ara 
T¢Tmflobel arian, rameTu iyvanebian ufro¡sRa bunebis mier, vidre iyvaneben, rom-
lisaT¢s verca wina-aRudgebian bunebiTsa wadierebasa, aramed myis mowadinebasa ra¡sasme 
Tana miimarTeben saqmisa mimarT. xolo kaci, viTarca sity¢eri, iyvanebs ufro¡s, vidre 
iyvanebis bunebisagan. amisT¢s wadier iqmnes ra¡ saneburisa ra¡sme mimarT, £elmwifeba¡ 
aqus winaaRdgomad wadierebisa anu Sedgomad missa, romlisaT¢sca purutyuni arca iqe-
bian, arca iZagebian, xolo kaci iqebis-ca da iZagebis-ca~. ix. ioane damaskeli, marTl-
madidebluri sarwmunoebis zedmiwevniTi gardamocema, Tb., 2000, 139. 
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TaRa juarisa¡Ta~. vina¡ca cxad ars, viTarmed morCilebiTa namd¢lve nebebisa qo-

neba¡ gamoCndebis da nebisa¡ ars morCileba¡ igi, ara — aranebisa¡, rameTu piruty-

¢saT¢s arca morCilebasa vityodiT, arca urCebasa. morCil ukue eqmna ufali mama-

sa ara viTar-igi RmerTi iyo, aramed viTar-igi kaci iyo, `rameTu viTar-igi RmerT 

ars, arca morCil ars, arca urC, aramed morCileba¡ igi monebrivisa bunebisa¡ ars 

kacTa¡sa¡~, vina¡ca viTarca RuTismetyueli grigoli ity¢s: mnebebeli sadme ars 

qriste bunebiTaca kacobriviTa~.60 amrigad, qristeSi, ioane damaskelisa da sxva 

wm. mamaTa azriT, namdvilad dasturdeba ori buneba, `morCileba¡ ukue myofisa ne-

bebisa ars morCileba, ara — aramyofisa, rameTu ara morCilad anu urCad vityo-

diT pirutyvsa~.61 swored amitom loculobs qriste geTsamaniis baRSi qvaze: `ma-

mao, ukueTu SesaZlebel ars, Tana-warm£ade Cemgan sasumeli ese~. cxad ars, viTar-

med viTarca kacsa, eguleboda Sesuma¡ sasumelisa¡ da ara viTarca RmerTsa. ara-

med viTarca kacsa, eguleboda Tana-warslva¡ sasumelisa¡. amisT¢sca ese sityuani 

bunebiTisa moSiSebisani arian. `garna nu neba¡ Cemi~, ese igi ars, viTarmed, nu misi 

neba¡ iqmnebis, romliTa ara Tana ars var Senda, aramed `neba¡ Seni~ iyavn, ese igi 

ars, Cemi da Seni, romliTa igi Tanaars var Senda~.62 aqedan cxadi xdeba, rom qris-

tianuli moZRvrebis wiaRSi mkveTrad gaemijna erTmaneTs adamianis ubralo sur-

vili da namdvili neba. `nebavda uflis suls, TviTuflebrivad aRZruls, magram is 

nebavda mas TviTuflebrivad, rac mis saRvTo nebas nebavda, rom eneba mas~.63 ami-

tom qristianobam imTaviTve dasva zRvari namdvil nebasa da ubralo survils So-

ris da igi gaiTvaliswina SecodebulisaTvis epitemiis dakisrebisas. neba-survili 

erTmaneTs emTxveva, roca neba mihyveba survils, magram rodesac neba sakuTari 

survilis sawinaaRmdegod moqmedebis safuZvelia, maSin neba da survili erTma-

neTs ar emTxveva. qristes adamianur bunebas surda, tanjva aeridebina, magram mis-

save adamianur nebas nebavda ara is, rac mas surda, aramed, is, rac ineba ufalma — 

misma RvTaebrivma bunebam. amitom SemTxveviTi sulac ar aris is faqti, rom wm. io-

ane damaskelis mier Sedgenil locvebSi xSirad swored am principebzea gamaxvile-

buli yuradReba, magaliTad, `locva ganTiad da mimwuxri saTqmeli wmidisa ioane 

damaskelisa~ Seicavs aseT frazas: `awca, ufalo, Seminduen me mravalni bralni 

Cemni, nebsiTni da uneblieTni, mecnierebiTni da umecrebiTni, da arcxvine bo-

rotsa mbrZolsa sawyalobelisa da codvilisa sulisa Cemisasa~.64 am formulire-

bis naxva SeiZleba aseve Zilad misvlis yoveldRiur locvebSi nebismieri locva-

nis mixedviT, sadac suli wmidis mimarT locvaa: `Semindven me uRirssa monasa Sen-

sa, raodenica viTarca kacman vscoden dRes, nebsiT da uneblieT, mecnierebiT da 

umecrebiT~, ris Semdegac mocemulia codvaTa detaluri CamonaTvali: `aRtace-

                                                 
60  ioane damaskeli, marTlmadidebluri sarwmunoebis zedmiwevniTi gardamocema, Tb., 2000, 

184. 
61  iqve, 184. 
62  iqve, 206. 
63  iqve, 412. 
64  ix. locvani, gelaTis sasuliero akademia, quTaisi, 1999, 124. 
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bulobisagan, ukrZalvelobisagan...~ da a.S. imaves naxvaa SesaZlebeli ziarebis wina 

locvebSi da a.S. marTlmadidebluri locvebis es formulireba ar aris SemTxve-

viTi, igi swored codvis (bralis, danaSaulis) nebelobiTi da inteleqtualuri 

mxaris xazgasmaa (`nebsiT da uneblieT, mecnierebiT da umecrebiT~) da ara ubra-

lo rigiToba. swored am kriteriumTa mixedviT diferencirdeba Tanamedrove 

bralis moZRvrebebSic ganzrax da gaufrTxileblobiT Cadenili qmedebebi, ubra-

lod, isini ukve gacilebiT daxvewilia da kidev ufro srulyofas ganicdis, rac 

zedmiwevniT aqvs miTiTebuli l. kutalias: `sisxlissamarTlebrivi bralis Tana-

medrove koncefciaTa Tvalsawieridan yovlad warmoudgenelia, Tu rogor SeiZ-

leba qmedeba erTdroulad iyos nebis Sesabamisi da survilis sawinaaRmdego... 

bralis normativistuli Teoriis warmomadgenlebi miiCneven, rom gaufrTxileb-

loba sisxlissamarTlebrivi bralis araZiriTadi, pirobiTi (!) formaa, radgan 

masSi, maTive mtkicebiT, `ar aris gamovlenili subieqturi neba~. sinamdvileSi ki 

saubari unda iyos imaze, rom gaufrTxileblobiTi qmedebis dros subieqts kate-

goriulad ar surda, magram eneba sazogadoebrivad saSiSi Sedegi.... Tu pirdapiri 

ganzraxvis dros subieqturi neba mdgomareobs marTlsawinaaRmdego Sedegis sur-

vilSi, danarCen SemTxvevebSi is vlindeba, Sesabamisad, marTlsawinaaRmdego Sede-

gis Segnebul daSvebaSi (iribi ganzraxva), qarafSutuli varaudiT xelmZRvanelo-

baSi (TviTimedovneba) da marTlsawinaaRmdego Sedegis gaTvaliswinebis SesaZleb-

lobis gamouyeneblobaSi (daudevroba)~.65 

4. daskvna

`mcire sjuliskanonSi~ ganxiluli samarTaldarRvevebi mkacrad sistemati-

zebuli moZRvrebis gamovlinebaa da ara — danaSaulTa SemTxveviTi CamonaTvali. 

Zegli ar icnobs, Tanamedrove gagebiT, kazuss da yvela codvaze saeklesio Sina-

arsis pasuxismgeblobas iTvaliswinebs. 

masSi moyvanili magaliTebi nebisa da gonebis korelaciiT miRebul bralis 

sxvadasxva xarisxobrivi gradaciis sqemas Seesabameba — nebsiT-mecnierebiTi, neb-

siT-umecrebiTi, uneblie-mecnierebiTi da uneblie-umecrebiTi. 

mocemuli sistema sazrdoobs nebisa da gonebis urTierTgamijvnis mravalsa-

ukunovani filosofiuri dilemiT, romelsac gansakuTrebul yuradRebas uTmobs 

qristianuli moZRvreba, vinaidan swored mis wiaRSi warmoiSva erT adamianSi 

RvTaebrivi da adamianuri bunebis urTierTgamijvnis dogmaturad dasabuTebis 

aucilebloba. 

65  kutalia l., brali sisxlis samarTalSi, Tb., 2000, 220. 
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mariam xoferia


saxelmwifos damokidebuleba ojaxis gayrisadmi 

1. Sesavali

qristianobis saxelmwifo religiad gamocxadebam Zalze didi gavlena iqonia 

qarTuli kulturisa da samarTlebrivi azrovnebis ganviTarebaze. gaZlierda 

berZnul-romauli warmomavlobis samarTlis zegavlena qarTuli CveulebiTi sa-

marTlis normebze. berZeni Tu romaeli iuristebis msgavsad, qarTveli iuriste-

bic gansakuTrebuli yuradRebiT ekidebodnen ojaxis instituts; ojaxTan dakav-

Sirebul yvela arsebiT sakiTxTan mimarTebiT kanonmdebeli saqmis faqtobriv 

mdgomareobas iTvaliswinebda da kanonis mixedviT moqmedebda. 

Sesabamisad, ismis kiTxva: rogor regulirdeboda saxelmwifos mier ojaxis 

gayra da ra samarTlebrivi dokumenti mowmobda ojaxis gayris namdvilobas? 

2. ojaxis gayris samarTlebrivi normebi

qarTuli samarTlis ZeglebSi  

saerTod, ojaxis Sida saqmeebSi saxelmwifo ar ereoda. adrefeodaluri xanis 

saqarTveloSi ojaxis gayra imdenad miuRebeli da iSviaTi movlena iyo, rom qar-

Tuli samarTlis adreul ZeglebSi ojaxis gayris Sesaxeb muxlebi ar gvxvdeba. 

mogvianebiT, rodesac ojaxis gayram intensiuri xasiaTi miiRo, gvianfeoda-

luri xanis ZeglebSi ramdenime muxli, zogan ki mTeli karic dauTmes am sakiTxs. 

qarTuli samarTlis ZeglebiT dasturdeba, rom kanonmdeblobis Tanaxmad, ojaxis 

gayris Taobaze sarCelis maSinve dakmayofileba mizanSewonilad ar miiCneoda; 

ojaxis gayra xdeboda im SemTxvevaSi, Tu ojaxis gauyrelad SenarCuneba SeuZlebe-

li iyo. 

Cveulebriv, ojaxis wevrebi sxva pirTa Carevis gareSe gayras amjobinebdnen. 

`xSirad xalxi Sinaurulad morigebas aniWebda upiratesobas, vidre xelisufle-

bis Carevas~.1 saxelmwifo moxeleebi sasurvelad miiCnevdnen didi ojaxebis, ro-

gorc ekonomikurad Zlieri sameurneo erTeulebis, gauyrelad cxovrebas. gauy-

relobis moTxovna dastureba rogorc TavadTa da aznaurTa, ise glexebis mimarT. 

amitom didi ojaxebis patara da ekonomikurad sust ojaxebad daSlas ara mxolod 

gabatonebuli klasi, aramed saxelmwifoc ewinaaRmdegeboda.  

  Tsu-is iuridiuli fakultetis doqtoranti. 
1  daviTaSvili g., sasamarTlo organizacia da procesi qarTul CveulebiT samarTalSi, 

Tb., 2004, 209. 
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aRniSnulis dasturad movixmobT erT-erT wyaros — ganCineba erekle I-isa ami-
laxvarTa erTsaxlobis saqmeze, romlic 1692 wlis 15 martiT TariRdeba. 

`da amisaTvis Cven vigulmodgineT da Tavad mefeni Sua CavdeqiT da Cveni epis-
kopozni da darbaiselni Sua CamovayeneT da maTi gayra aRar movaxdineT da isev er-
Toba da erTsaxeloba movandomebineT da ase gavaerTianeT da am wesiT SevarigeT~.2  

didi ojaxis gauyrelobis momxrea vaxtang VI, ris Sesaxebac sagangebod aris 

aRniSnuli vaxtang VI-is samarTlis wignis 98-e muxlSi: 

`batonma unda daibaros, ufrosi swvarTos da daaxedos, umcrosi datuqsos; 
Tu ymani sCxubevden, avad moepyran, nu moiSlebiT, nu gaiyrebiT-Tqo; amgvarebi 
daaxedon, urCion Tavis moyureT, karis kaciT, gauyrelobas ecaden. 

da Tu ar iqnas da ar daiSalon, asre gahyaron~.3 

cxadia, ojaxis mTlianobis dacvas Tavad gvaris interesebi moiTxovda, magram 
realisti kanonmdebeli imasac iTvaliswinebda, rom adamianTa cxovrebaSi yovel-
Tvis gauyrelad cxovrebac SeuZlebeli iyo. amis Sesaxeb vaxtang VI-is samarTlis 
wignis 99-e muxlSi weria: 

`[304r] 99. adams aqeT queyana gayriT aris moSenebuli, rom ar iqnas, arc iqne-
bis. [...] gayra Zneli saqme aris~.4 

rogorc sabuTebidan Cans, iyo SemTxveveebi, roca xelisufalTa, sasuliero 

pirTa da didebulTa didi Zalisxmevis miuxedavad, ojaxi mainc iyreboda. ojaxis 

erTianobis sawinaaRmdegod sul ufro Zlierad moqmedebda sakuTrebis gankerZo-

ebis interesebi — `saxlis rigis~ darRveva, `swrafva sakuTrebis individualiza-

ciisaken~, `saerTo mamulis~ Semosavlis erTmaneTisagan `gardaparva~ da a. S. — rac 

Tavadis saxlis gayras da patara ojaxebad daSlas iwvevda. 

`sami da oTxi weliwadi uSaleT da gauyrelobas urCevdiT, maTi saxliskaco-
bis saqmec gaurCevlad iyo, magram ar iqna da yularaRasi gauyrelobas ar moeSva~.5 

gayris Taobaze ramdenime muxlia mocemuli bagrat kurapalatis samarTalSi. 

erTi maTgani didebulTa, xolo meore glexTa gayris wess exeba. orive SemTxvevaSi 

kanonmdebeli erTi principiT xelmZRvanelobs: ufrosisaTvis adgens ukeTes so-

fels anu mdebareobiTa da mosavlianobiT ukeTes mamuls, e. i. privilegia eniWeba 

2  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebani (XVI-XVIII ss.), t. IV, teqsti gamosca, 
gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1972, 158. 

3  qarTuli samarTlis Zeglebi, t. I, vaxtangis samarTlis wignTa krebuli, teqsti gamosca, 
gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1963, 507. 

4  iqve. 
5  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebani (XVI-XVIII ss.), t. IV, teqsti gamosca, 

gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1972, 557. 
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asaks, riTac kanoni SesabamisobaSia Zvel adaTTan da danarCeni qonebis Tanabrad 

gayofas moiTxovs. es norma aseve mowmobs, rom gayra xdeboda sazogadoebis ro-

gorc maRal, ise dabal fenaSi.  

 
[275r] 154. Tu didebulni gaiyarnen, erTi ukeTesi sofeli sauxucesod aiRon 

da sxua¡ Sua gaiyon. 
da monagebica asre gaaCinon.6 

 
155. Tu glexni gaiyarnen, uxucessa imasa anu Tavi saxli, anu erTi vena£i, anu 

ufrosni Wurni — sauxucesod; sxua¡ Sua gaiyon.7 

 
vaxtang VI-is samarTlis 98-e muxlis Tanaxmad, saxelmwifo ojaxis gayras da-

saSvebad miiCnevs im SemTxvevaSi, roca mravalricxovani ojaxis erTsaxlad cxov-

reba SeuZlebelia, Sesabamisad ojaxis wevrebs Soris urTierTobebic daZabulia 

da ojaxis gayra saukeTeso gamosavalia: 

 
`ukeTu Zmani anu mama-Svilni, anu biZa-Zeni, anu biZa-Svilni, gina sxva naTesav-

ni, erTsaxlni da erTad memamuleni veRar moTavsdnen da gaiyarnen, am wesiTa da 
rigiT aris maTis daSorvebis rigi. 

rodesac saxlis jalabni aiSalnen da damdurden, moyvareman da ymam maTi aSla 
Seityon, da TiTqmis batonTanac miawion, da maTi saqme mo£sendes, manamdin ar gai-
yarnen da an isrev kargad erTsaxloba ar mou£des, nurc ymasRa arbeven da nurc 
pursa da Rvinos urigod xarjvas dauwyeben, Torem, Tu gayra mou£debisT, erTma-
neTs uangariSeben da cudad ar SerCebisT. 

rodesac magaze gamoCenili Seiqnan, rome aiSalneno da veRar moTavsdebiano, 
batonma kaci uCinos, nuRarc mamuls arbevinebs, nuRarc urigod axarjvinebs~.8 

 
vaxtang VI-is samarTalSi Cvens yuradRebas iqcevs kidev ramdenime muxli, ro-

melSic kanonmdebeli ojaxis gayris msurvel rogorc mamas, ise Svils urTierTpa-
tiviscemisaken mouwodebs. kerZod, me-80 muxlSi weria: 

 
`[80] Svils mamis upatiuroba [...] ar marTebs~.9 
 
da kidev: 
 
`[80] iqneba mamas Svili erTimeoreze an uRonobisaTvis, an siavisaTvis sZul-

des da sCagravdes da sxvas Svils ufro hkerZevdes, mama nu uzams, ara ¢ams — ufro-
si ufrosad imyofos da umcrosi — umcrosad~.10 

                                                 
6  qarTuli samarTlis Zeglebi, t. I, vaxtangis samarTlis wignTa krebuli, teqsti gamosca, 

gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1963, 507. 
7  iqve. 
8  iqve. 
9  iqve, 501. 
10  iqve, 502. 
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kanonis poziciebis ganmtkicebis mizniT, vaxtang VI-is samarTlis 78-e muxli 

Svils mamisadmi pativiscemas religiis meSveobiTac Seaxsenebs: 

`[781] Tu Svilman mama an gala¢a, an ukadrisi ram hkadra, imas avad mopyoba unda, 

amitom [rome] meaTe mcneba mamisa da dedis pativis-deba aris~.11 

gvianfeodaluri xanis saqarTveloSi ojaxis gayra da saojaxo qonebis ganawi-

leba ufro met sifrTxilesa da windaxedulebas saWiroebda. Sesabamisad, saqmis 

sirTulidan gamomdinare, kanonmdebeli mosamarTles avaldebulebda, rom ojaxis 

gayris dros maqsimaluri sifrTxile gamoeCina da samarTlianobiT exelmZRvanela. 

`[304r] 99. ...magrame, zeiTac daguiweria, mosamarTles Tavad yov[e]ls samar-
TalSi sifrTxile da uqrTamoba marTebs, da nametnavad amaSi, rom gayra Zneli saq-
me aris~.12 

rodesac ojaxi iyreboda saxelmwifos CareviT, kanoni mosamarTles avalde-

bulebda ZmaTa ufros-umcrosobis mixedviT ara marto uZravi qonebis, aramed 

yma-glexebis gayofasac. 

`[1034]. iqnebis, glexi oci ar yuandes, an meti, an naklebi iyos, da imisi sauf-

rosos micema an gasamyrelos aReba, an saSualos aReba gaWirdebis. amas karga ga-

sinjva da mosamarTlisagan garkveva unda, CaTula da angariSi unda~.13 

amgvarad, vaxtang VI-is samarTliT zustad iqna gansazRvruli is safuZvlebi, 

rodesac ojaxis gayra dasaSvebad miiCneoda. 

frang ganmanaTlebelTa ideebiTa da suliskveTebiT aRzrdili daviT bato-

niSvili iziarebs vaxtang VI-is moTxovnas gayrasTan dakavSirebiT da mosamarTle-

ebs ufro meti simkacrisa da samarTlianobisaken mouwodebs: 

`[29] ib. gayrisaT¢s 
garna emkacrnen mosamarTleni, raTa fardi wesieriTa kargiTa ganfardon da 

gamswilon, raTa ara ufardebisa gamo warmoeSuas SfoTi~.14 

ojaxis gayris dros, daviT batoniSvili Tavis naSromebSi `obozrenie~ (muxli 

342, 735) da `samarTali~ qonebis ganawilebis Sesaxeb vaxtang VI-is wesebs ucvle-

lad tovebs. TvalsaCinoebisaTvis movixmobT Sesabamis muxlebs: 

11  qarTuli samarTlis Zeglebi, t. I, vaxtangis samarTlis wignTa krebuli, teqsti gamosca, 
gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1963, 501. 

12  iqve, 507. 
13  iqve, 509. 
14  samarTali batoniSvilis daviTisa, d. furcelaZis redaqtorobiT, Tb., 1964, 23. 
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`[102.]kg. mama-Svilis gayrisaTvis 

ukeTu mamaman Svili gaiyaros da ukeTu dauSTes mamuligauyofeli, Semdgo-
mad missa ZeTa ganiyon, da nivTica, danaSRomi winaparTagan; xolo mamisa danaSTeni 
nivTi, romela sakuTari, vizedaca anderZ eqmnas, nuravin ecilebis mas~.15 

 
`[117] lÀ. mSobelTgan sicocxlesa Sina mamulis gacemisaTvis 

 
ukeTu sicocxlesa Tvissa mSobleTa mamuli gascen, maSin memkvidresa ara eq-

mnebis saqme¡, amad romel si[42]cocxlesa mSobelTTasa arara¡me uqmnies gamocxa-

debad msajulTa winaSe saCivari Tvisi memkvidresa mas. 

da ukeTu uanderZos visme mSobelTa, maSin mdgmoobisamebr saqmisa gansinjon 
mosamarTleTa~.16 

 
[160] iÀ. saZmo mamulisaTvis 

ra¡ca saZmod iyos mamuli dadebuli, igi, mebr Cveulebisa, saZmod iqmnebodes. 

da iqmnebis; romel saZmo mamuli eboZos ymaTa; igi mamulisa yma¡ gayrisa Sina 

visca ergebis, igi dapatrondebis. 

da ukeTu iqmnes, romel nawyalobevisa misgani meti ra¡me gardasdvan ZmaTa, mi-

si £ams saZmod gayofa¡~.17 

 
Tumca saufroso da saumcroso wilis Taobaze daviT batoniSvilis naSromi-

dan moxmobili muxli Seicavs Zalze sayuradRebo dadgenilebas, romliTac daviT 

batoniSvili tradiciulad damkvidrebuli wesis gauqmebas adgens da yvela Zmi-

saTvis Tanabari wilis gadacemis iniciativiT gamodis. 

`[29] ib. gayrisaT¢s 

`magra saufrososa da saumcrosaT¢ ara raimesa movixsenebT [...] uxams ars sa-

ufrososa, gina saumcrososa da saSualisa gamoZieba da ganyofa, miT rome yoveli-

ve SfoTi da siZulili amis mier ars erTa Soris CvenTa warmodebul, da raica war-

moSobs siZulilsa, uxams ars da bunebiTisagan sjulisa garegan. da vinaiTgan es-

[v]reT ars, maSa jer-ars yovlisave Tanaswor zomiT ganyofa¡~.18 

 

m. gariSvilis azriT, daviT batoniSvili `met simtkices iCens da Tanmimdevru-

lad aRiqvams ganmanaTlebelTa Sexedulebebs samarTlisa da kanonierebis Sesaxeb. 

misi Sexedulebis progresuli xasiaTi [...] gamoixateba kanonebis uzenaesobis, ka-

nonierebis da marTlwesrigis sayovelTao aRiarebaSi~.19 drois moTxovnaTa gaT-

                                                 
15  samarTali batoniSvilis daviTisa, d. furcelaZis redaqtorobiT, Tb., 1964, 62. 
16  iqve, 67. 
17  iqve, 90. 
18  iqve, 24. 
19  gariSvili m., daviT giorgis Ze bagrationis (batoniSvilis) politikuri da iuridiuli 

Sexedulebani, Tb., 2004, 111. 
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valiswinebiT, daviT batoniSvili `cdilobda axleburad Camoeyalibebina samar-

Tlis, kerZod ki samoqalaqo samarTlis subieqtis cneba da ganesazRvra misTvis 

damaxasiaTebeli uflebaunarianoba da qmedunarianoba~.20 

3. gayris wignis aRweriloba

Cven mier Seswavlili saarqivo masalebiT SegviZlia vivaraudoT, rom saqar-

TveloSi ojaxebis gayris sabuTebis Sedgena daaxloebiT XVI saukunidan daiwyes. 

ojaxis gayris ufro adrindeli sabuTebi ar mogvepoveba. Cveni azriT, ojaxis gay-

ris dokumentaluri gaformeba manamade an saerTod ar xdeboda, an Zalze iSviaTi 

movlena iyo, an saTanado dokumenti, savaraudod, Cvenamde Semonaxuli ar aris.  

sakuTriv didi ojaxebis gayra, romelTa dokumentaluri aRwera zemoxsenebu-

li saukunidan SeiniSneba, TandaTan intensiur xasiaTs iZenda da mTel rig cvli-

lebebs iwvevda samarTlebrivi kuTxiT. ojaxis gayris kanoniereba dadasturebu-

li unda yofiliyo saTanado dokumentiT, romlis gareSec gayra kanonierad ar mi-

iCneoda, anu `gayra ar aris WeSmariti~. 

`Tu vinc Zmani gaiyarnen da gaiyon mamuli da saqoneli, da kacTa wina gaiyar-

non da ar dasweron gasamyrelos wigni marTali, uwignoT gayofa risac da gayra ar 

aris WeSmariti~.21 

samarTlis normaTa Sesabamisad, gayris dokumenti saTanado formiT da wese-

bis dacviT dgeboda. Cven mier gacnobili ojaxis gayris wignebis umravlesoba, we-

sisamebr, iwyeba mama RmerTis, Ze RmerTis, suliwmindisa da RvTismSobel mariami-

sadmi mimarTviT. ase magaliTad, 

`q. nebiTa SewevniTa mRTisa mamisa misisa sulisa wmindisa awada kurTxeulis 

Cvenis dedu-flis ?? ?? marndis qanwulis mariamisiT da zeciT maRliTa uxiTa da 

meuxebiTa aT Tormetis mowamis mociquliTa petre da pavlisiTa maTvar angel-zis 

miqel da gabrielisiTa da iSvne uqar-s pirisa da iSvne maxr-mlisa da iSvne naTlis 

mcemisa samas samucda samis wminda giorgisiTa amTis SuamdgumelobiTa da Tavde-

bobiTa da qalaqis melqi da mamasaxlisis qevxudebis sal?iTa ese gasamyrelo wigni 

da sigeli dagiwerae da momeci me mamednas Svilma aruTinam Tqvuem Cemis mama da 

papas ase r-me Tu ram gavebad cota an bevri an saxli an saxlis avtnasi wvrT gavya-

viT da ergo papas TavianTi saxlebi naxevari darbazi da SigniT saTorne da darba-

zis wina derefani da amisi magier ergo prunensa wilad naxevari Wala Tavisi rigi-

20  gariSvili m., daviT giorgis Ze bagrationis (batoniSvilis) politikuri da iuridiuli 
Sexedulebani, Tb., 2004, 114. 

21  qarTuli samarTlis Zeglebi, t. I, vaxtangis samarTlis wignTa krebuli, teqsti gamosca, 
gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1963, 257. 
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Ta da iaraRiTa da erTi ?? riTa da deda Cvenis, samarxi miveciT da Turam mamiCve-

nisa aslebi gamoCndes an misacemi erTaTa und pasuxi gavceT da CvenSi aRar darCa 

sadavo arca slparak arca erTi iotis ?si mamebis da moyvrobis meti da amas iqiT 

yvelas xeli da ?mari TavianT da aes amisi mowame TvTlT da misi yvela wmindni da 

kacTman qalaqis meliqi mamasaxlisi amaxrbuma da xarimnT osefa da oqoanT nsaca 

dm da baJli avi-fnT aruefxm... 1726, ivlisi~.22 

 

zogi gayris wigni iwyeba RmerTis da wmindanebis moxseniebiT, Semdeg CamoT-

vlilia ojaxis gayris monawile saero pirebi da moxeleebi [mamasaxlisebi]. maga-

liTad, 

 

`aris amis mowame Tavad RmerTi da misni wmindani da xorcielni da uxurconi; 

kacTagan: meliqi avTandil. beWedi meliqi avTandil da mamasaxlisi giorgi. beWe-

di: mamasaxlisi giorgi da iavangulTa garsua da osina da yaryaSa, papua da meli-

qanT varTan. da me, ohanas damiweria da mowameca var. 

 

daiwera qoronikonsa tni, martis À. † †~.23 

 

arqivSi daculia iseTi gayris wignebi, romlebic uSualod wmindanebis moxse-

niebiT iwyeba. magaliTad, 

 

ganCineba banduras da Svilebis aruTenasa da giorgis 

gayris saqmeze 

1716 w. martis naxevars 

 

...[pe]tre, pavle, an[d]riasiTa, wmindis winaswarmetyvelis [da iovane] maxarob-

lis, iovane naTlismcemlis da iovane oqros pirisiTa; didebulis wmindis giorgis 

sadgris, wmidis giorgis goris jvaris, wmidis giorgis moRninis, wmidis giorgis 

TeleTis maTiT SuamdgomlobiTa da meliqis da mamasaxlisis da qalaqis qeTxude-

bis sahliTa gaveyareniT Cven, banduras Svilebman, aruTenama da Cemi Zmama giorgi-

man. 

roca roma saxlis rigi gvqonda, Sua gaviyaviT. da giorgis ergo yalmoaTa sa-

qoa rom zis, is duqani; da gareTa ubanSi zeiTa napirs qhnas diswuli rom zis, is 

duqani; da baRis naxevari; da axalqalaqs javaxisSvili faremuzisagan nasyidi wis-

qvili; da SaprnTagana, Tavisi erTi kaciTa da erTis qaliTa da Tavis saxlkariTa; 

da kidev iase, Tavisi ZmiTa da Tavisis dediTa. 

                                                 
22  Zvel sabuTTa arqivi, fondi №1448, saqme №1109. 
23  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebani (XVI-XVIII ss.), t. IV, teqsti gamosca, 

gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1972, 127-128. 
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aruTena rome duqanSi zis, im duqnis fasi saerTo oci Tumani vali qo[n]daT da 

aruTenam unda pasuxi misces. da kidev baRis naxevaric giorgis miveciT. 

aris amisi mowame Tavad RmerTi. kacTagan: 

meliqi aSxarbeg beWedi: meliqi aSxarbeg 

mamasalixisi zurab beWedi : mamasaxlisi zurab 

CiTxaT osefa beWedi : ar irCeva 

zaqarT beria beWedi : ar irCeva 

fodoaT griqora beWedi : griqur 

surgunT osefa beWedi: ar irCeva 

xudinT nasyida beWedi: nasyida 

aslanbegT avetisa beWedi: ar irCeva. 

me, solaRis Svils Tandinas damiweria, mowamec var. daiwera ese wigni da sige-

li martis naxevars, qoronikons ud +24 

wmindanebis xsenebis garda, gayris wignSi vxvdebiT saero pirebis CamonaT-

vals. TvalsaCineobisaTvis movixmobT erT sabuTs: 

q. nebiTa da SewevniTa RmrTisaTa da brZanebiTa mefeT-mefis patronis Sahna-

vazisaTa davsxediT Cven, mdivanbegi batoni ediSer da mdivnebi SanSiaSvilis papia-

sa da misis Zmisa dolmazas gasayrelad da gasacalcalkeveeblad. 25 

q. Cuen mefe saqarTvelosi irakli meore. am garigebis adgils, wigns vamtki-

cebT martis vd : eqvs uoS 

q. Cuen qemiqCmaSi aSamime ioane ezronika Svili zaal da erastiSvilebi mamul-

zed vlaparakobdiT misis umaRlesobis mefis samarTalSi mivediT magram Cuen erT 

maneTis mSoblisa da siyvarulisaTvis samarTalSivi aRar vilaparakeT da mdivan-

begi beJan WavwavaZe emivaRaSami garsevan vaCaZe luarsab jimiTis mouravi zal ma-

yaSvili ioseb da yorCibaSis Svil beJan eseni damvisxdnen dase memva raimes Cuen am 

garigebas davjerdiT dayabulebuli gvaqvs. 

q. beJan SaRi davaWreni qvemoT saqiziyosS aramdis es samaT unda gaiyos erT 

wilve miqCbaSis ioanesia erT wili zalisa aris da erT wili erastiSvilebis aris 

amave beJan Salisa davaWreTis mo da saqiziyos maras qvemoT rac aris es samTavisi 

saerTo aris magram gayofamdis erTmaneTs bevri moxnavs Tu cotas xvnas ar dauS-

lian q. amas garda ziaris bolo rac gauyofeli aris is saerTo aris ziarelTyau-

las vaJma unda xsnas magram metnaklebis moTxovnas erTmaneTs ar daumlian da 

verc veravin samamuleT daiWers Cuens kacs garda sxvam kacma rom moxnas iqi dam 

rac Rala adges samaT unda gaiyon. 

24  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebani (XVI-XVIII ss.), t. IV, teqsti gamosca, 
gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1972, 269. 

25  iqve, 123-124. 
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q. ziaris tye rac aris aqedam TviT saxodabuze Tanaswore am zemoxsenebulT 

samTav Zmani unda aiRon sxva rac darCeba ziaris mTeli savomdi unda Cagdon da sa-

komlzed gaiyon qninamxarSi roca mouravianTTan saerTo mamuli gvaqvs mouravi-

anTadam rasac Cuens wils gamovitandeT roca mouravianTadam Cuen Cili gamovi-

tanT sanamdis gaviyofdeT isic am zemoxsenebulsaviT saerTo unda exnaT rode-

sac gaiyon samTav saZmoT unda gaiyon martis vb ?? uoS qrimTavs. TviT amisTana ga-

naCeni migvicia... 178426 

 

zog SemTxvevaSi ojaxis gayris sabuTi iwyeba kaTalikozisa da saero dide-

bulTa xsenebiT. magaliTad, 

 

ganCineba anton I-isa maRalaZeTa gayris saqmeze 
1755 w. 1 ivlisi 

 
q. Cven, yovlisa saqarTvelosa makurTxevelman, maRalTa mefeTa Saravandedma, 

kaTalikoz-patriarqma, Zeman qarTvelTa mefisa iesesma, patronma antonim gverT 

viaxeli orbeliani mdivanbegi ioane da yovelni mcxeTelni aznaurSvilni da maRa-

laZe mdivani nikoloz da misi Zma daviT svimon Tavis biZaSvilis saxlTuxuces[s] 

giorgis gavyareT. 

da samarTliani saqmiT miveciT nikolaozsa da imis Zmebs wiliTa da baraTiTa 

yma da mamuli. 

q. zerts : terunaSvili ivane Tavisi saxlisakacebiTa, dRes risac mamulis mqo-

nebelni iyvnen. 

q. cixebdavs : maisas Svili saba, dRes risac mamulis mqonebeli iyos. 

q. iqav cixebdavs: xomizuris giorgis mamuli da diRoms kopaZis beris naqonis 

mamuliTa, dRes risac mamulis mqonebeli yofiliyos. 

q. Trialeli axaSneli bogveli giua Tavis saxliskacebiT axaSens rac mamuli 

qonebodes da CoCeTs qofitis naqonis mamuliTa, dRes risac mamulis mqonebeli 

iyos. 

q. mcxeTas : xaxutasSvili iase Tavis ZmebiTa da saxliskaciTa, risac saxlisa 

da alagis mqonebeli iyos. 

q. winarexs : aRapisSvili goderZa, umamulo. 

q. Zegvs : erTi SaSutasSvili mamuli, dRes risaca mamulis mqonebeli yofili-

yos. 

q. Trialeli ZmasarasSvilis mamuli, dRes risac mamulis mqonebeli iyos. 

q. iqav leui mamukas mamuli, dRes risac mamulis mqonebeli yofiliyos. 

q. iqav saxlkarisa da sa£delisa naxevari qvemoubans. 

q. tfilis[s] qalaqs gareTubans qaSoeTTan qarvaslis alagi, rac wili uZes. 

q. da kidev gareTubans sasaxlis alagi da rac wili uZesT. 

                                                 
26  Zvel sabuTTa arqivi, fondi1448, saqme №682. 
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q. da axoSi bacaniZis naqoni miwebi imis naxevari, da rac saxlTuxuces[s] gior-
gis da mdivans nikolaozs da imis Zmebs wili xodabunebi aris zertsa, niab-CoCeTsa 
da cixedids da an Zveli nazvrevi aqvT, iseT orTav Sua unda gaiyon. 

eseTi wiliTa da baraTiT ergoT. 
q. da amas da garda sauncrosoT ergoT nikolaozsa da imis Zmebs : sasaxle koS-

kTan, rogorc Zvels gayris wignSi uweriaT; da kidev zeiT saxlTxucis amilbaris 
aSenebuls saxlebs, darbazsa da sawols garda, rac saxlTxucis revazisa da arqi-
manadritisa nikolozisa aSenebuli ZvelTave saTorne da marani Camoitans, Sig 
rom baRi dahyveba, iqiT gverdamdi da qvemo Saramdi — es naxevari, rac vardis baRi 
Camait[an]s, nikolozsa da imis Zmebs darCa da sauncrosoT ergoT. 

da im vardis baRs iqiT amilbar salTxucis aSenebuli nasaxlarebi da sajinibo 
rasac gaitans iqiT Saramdi — es salTxuce[s] giorgis darCa. 

da Tu ram solomon mdivans da imis Svilebs nasyidoba da naSovni yma da mamuli 
da saxelo TavTavisTvis calcalke hqondesT, rogorc uwin qonebiaT, axlac ise 
calcalke hqondesT. 

nasyidoba wilSi arc Caigdeba samarTliTa, arc Cven Cagvigvdia. 
amas winaT bevri dava da laparaki hqondebodaT da hqondaT. Cven es samar-

TliT gavarCieT, gavsazRvreT, gavasamarTleT da gavarigeT. 
da numca vinme mkadre ars Slad da qcevad garigebasa amas Cvensa. 
da ukeTu mciredi rame baraTi anu wigni am Cvens garigebuls uwindeli gamoC-

ndes, wigniTa amiT gagvicudebia. 
q. da saxeloebic ase ganvsazRvreT da gavasamarTleT. salTxucoba dRes aRa-

momde wilSi da baraTSi ar iyo da Cven ase gavarigeT salTxucoba. 
da cixedids gelxauri salTxuces[s] giorgis ergo; da mis fardaT mdivnoba, 

qadagoba da samamamTavro nikolaozsa da imis Zmebs ergo. 
Cven es samarTlianis saqmiT gagvirigebia. 
aRiwera Tvesa ivlissa a, £eliTa Cvenisa arqidiakvnis kirilesiTa, qoronikons 

umg, qristes aqeT CRne.27 

Cveni yuradReba miipyro erTma ganCinebam, romelic exeba mamulaSvilebis gay-
ris saqmes. 

ganCineba mamulaSvilebis gayris saqmeze 
1731 w. 10 ianvari 

q. mamulaSvilebi erTmaneTs rome Zmebi gaeyarnen, rac an saxlosnoba, an sis-
xliani saqoneli yvandaT da an mamulebi qondaT, yvela Cven, batonma Tqvenman, mdi-
van sulxan gagiyaviT. 

da am erTs Zmas ebalas Zala daemarTa gayraSi: saqoneli ara gayva ra da imis sa-
muwfoT, radgan saqonelisagan uwilod rCeboda, brali iyo. 

27  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebani (XVI-XVIII ss.), t. IV, teqsti gamosca, 
gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1972, 440-442. 
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da win rome saerTo nafuzari erTi dRis miwa qondaT, is am ebalas davanebeT. 
sxvebs Zmebs £eli ara aqvs, samarTlis amas darCa. 

daiwera ianvris i, qoronikons uiT. 
beWedi: mdivani sulxan28 
 

moxmobili dokumenti ar iwyeba arc wminda samebis, arc wmindanebis da arc me-

fe-didebulTa moxseniebiT. Tumca, Cveni varaudiT, es dokumentic iseTive wesiT 

iqneboda Sedgenili, rogorc Cven mier zemoT moxmobili dakumentebi; amdenad, ga-

movTqvavT varauds, rom es dokumenti, ubralod, arasruli formiTaa Semonaxuli 

Cvenamde. 

Cven mier ganxiluli masalis safuZvelze aSkarad gamoikveTa Semdegi: 

mogvianebiT, rodesac samarTlis werilobiTi Zeglebi Seiqmna, ojaxis gayras-

Tan dakavSirebiT mowile subieqtTa qonebis sakiTxis regulirebisas kanonmdebe-

li xelmZRvanelobda saxelmwifo interesebiT; gadawyvetilebas kanonis safuZ-

velze, saqmis faqtobrivi mdgomareobis Sesabamisad iRebda; Tumca, imavdroulad, 

CveulebiTi samarTlis odindel wesebsac iTvaliswinebda. 

 
4. daskvna 

 
Sejamebis saxiT, saarqivo masalebis Seswavlis safuZvelze, SeiZleba iTqvas 

Semdegi: imis miuxedavad, Tu visdami (RmerTi, Ze RmerTi, wminda sameba, suliwmin-

da, RvTismSobeli mariami, wmindanebi, mefe-didebulebi) mimarTviT iwyeba weri-

lobiT Sedgenili gayris dokumenti, is aSkarad metyvelebs qarTuli samarTleb-

rivi azrovnebis ganviTarebaze, gayris sabuTis samarTlebriv gamarTulobaze, 

rasac mowmobs gayris wignSi zustad gansazRvruli Semdegi samarTlebrivi sa-

kiTxebi: 

 rogor da ra formiT iyreboda ojaxi (gareSe pirebis Caurevlad Tu media-

toris daxmarebiT); 

 vin iyvnen ojaxis gayris subieqtebi; zustad iyo miTiTebuli TiToeuli su-

bieqtis vinaoba; 

 aseve is, Tu romel mowiles qonebis ra wili ergeboda ojaxis gayris dros; 

 vin eswreboda da adasturebda ojaxis gayris faqts; 

 vis mier da ramden egzemplarad xdeboda gayris sabuTis Cawera.  

bolos mieTiTeboda ojaxis gayris zusti TariRi da dokumenti mowmeTa xel-

moweriT da/an beWdiT dasturdeboda. 

amgvarad, gvianfeodaluri xanis saqarTveloSi gayris dokumenti, saTanado 

formiTa da wesebis dacviT, samarTlis normaTa Sesabamisad dgeboda. 

 

                                                 
28  qarTuli samarTlis Zeglebi, sasamarTlo ganCinebani (XVI-XVIII ss.), t. IV, teqsti gamosca, 

gamokvleva da leqsikoni daurTo prof. i. doliZem, Tb., 1972, 324-325. 
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Tamar zarandia
*
 

Semnaxvelis pasuxismgebloba sasaqonlo sawyobSi mibarebisas:  

gonivruli mzrunvelobis mouxelTebeli standarti 

I. pirveli Sexedva 

mibarebis xelSekrulebiT, erTi piri — Semnaxveli, sxva pirisagan — mimbareb-

lisagan, iRebs moZrav nivTs, kisrulobs Seinaxos igi, gamoiCinos mis mimarT `go-

nivruli zrunva~ da daabrunos igi unaklod. Senaxvis valdebuleba mibarebis xel-

Sekrulebis mTavari elementebia, radgan es xelSekruleba nivTis normalur 

mdgomareobaSi Senaxvis garantias efuZneba1. sasaqonlo sawyobSi mibarebis xel-

Sekruleba warmoadgens mibarebis xelSekrulebis gansakuTrebul formas. 

ssk-is 768-e da Semdgomi muxlebi gamoiyeneba xdeba Semavseblad. im SemTxvevebSi, 

rodesac sasaqonlo mibarebis Sesaxeb normebi (ssk-is 780-e-798-e muxlebi) ar iTva-

liswinebs konkretul specialur mowesrigebas.  

sasaqonlo sawyobSi mibarebis xelSekrulebiT Semnaxveli valdebulia sawyob-

Si Seinaxos (daasawyobos) saqoneli. sanacvlod, mimbarebeli valdebulia, gadaixa-

dos mibarebis SeTanxmebuli sazRauri. ssk-is 764-e I muxlis mixedviT, samewar-

meo saqmianobis farglebSi ganxorcielebuli mibarebisas, mxareTa SeTanxme-

bis miuxedavad, mibarebis sasyidlianoba ivaraudeba. sazRaurze SeTanxmeba 

konkludenturadac iTvleba miRweulad, Tuki satarifo ganakveTi standartuli 

pirobebis saxiT aris gamokruli.2  

Tu saqonels asawyobeben tvirTis gamgzavni an tvirTis gadamzidveli, isini 

aseve arian mimbareblebi sasaqonlo sawyobSi. Tumca, aRniSnuli ar moqmedebs ise-

Ti dasawyobebis mimarT, romelic gamowveulia uSualod gadazidviT, radgan am 

dros sasawyobo mibareba SeiZleba ganxorcieldes transportirebis farglebSi.3 

saqoneli am SemTxvevaSi droebiT sawyobdeba, saorganizacio miznebidan gamomdi-

nare an sxva gadamzidvelisaTvis gadacemis gamo, radgan gadazidva unda ganxor-

cieldes sxva satransporto saSualebiT (magaliTad, satvirTo manqana, romli-

Tac unda ganxorcielebuliyo gadazidva, defeqtiania da unda Seicvalos sxva 

satvirTo manqaniT). gadazidvisas ganxorcielebuli dasawyobeba saxezea mxolod 

im SemTxvevaSi, rodesac mas mWidro kavSiri aqvs satransporto saSualebiT tran-

sportirebasTan da es kavSiri imdenad arsebiTia, rom gadazidva, rogorc aseTi, 

xelSekrulebis mTavari sagania, xolo mibareba sasaqonlo sawyobSi mxolod am 

* Tsu-is iuridiuli fakultetis asocirebuli profesori, samarTlis doqtori.
1  ix. saqarTvelos uzenaesi sasamarTlos ganCineba saqmeze as-150-452-04, [06. 07.2014].  
2  Sead. Tbilisis saqalaqo sasamarTlos gadawyvetileba, №2/14671-11(53748), [30.01.2012]. 
3  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 467, Rn. 2. 
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xelSekrulebis danamati. mibareba SesaZloa iyos damatebiTi valdebuleba nardo-

basTan mimarTebiTac. Tuki menardem miiRo nivTebi SesakeTeblad nardobis xel-

SekrulebiT gaTvaliswinebuli pirobebiT da valdebulia jerovnad da keTilsin-

disierad Seasrulos xelSekrulebiT nakisri valdebuleba,4 is ar Tavisufldeba 

Senaxvis valdebulebisagan SekveTili samuSaos SesrulebiT, aramed valdebuli 

rCeba, Seinaxos es nivTebi mis dabrunebamde.5 

sasawyobo Senaxva Senaxvis xelSekrulebis gansakuTrebuli saxea da mis mi-

marT gamoiyeneba mibarebis xelSekrulebis Sesabamisi normebi im TaviseburebaTa 

gaTvaliswinebiT, rac kodeqsis am TaviT sasawyobo SenaxvisTvisaa gaTvaliswine-

buli.6 sasaqonlo sawyobSi mibarebis xelSekruleba aris konsesualuri xel-

Sekruleba. xelSekruleba dadebulad iTvleba, rodesac saxezea xelSekrulebi-

saTvis aucilebeli urTierTmfaravi nebis gamovlinebebi. sasaqonlo sawyobis 

mflobeli iRebs saqonlis sawyobSi Senaxvis valdebulebas, ise rom valdebulebis 

warmoSobis winapirobad kanoni ar moiTxovs saqonlis gadacemas.7 realuri xel-

SekrulebisaTvis aucilebeli iqneboda saqonlis sasaqonlo sawyobSi Semnaxveli-

saTvis gadacema. amdenad, sasaqonlo mibarebisas, xelSekrulebis ZalaSi Sesvla 

SesaZloa win uswrebdes saqonlis mibarebas. cxadia, Semnaxvelis realuri valde-

bulebebi pirvelad Tavs iCens maSin, rodesac is faqtobrivad miiRebs saqonels, 

magram Semnaxveli, ukve dadebuli xelSekrulebidan gamomdinare, aris valdebu-

li, misTvis miwodebuli saqoneli miiRos.8 sasaqonlo sawyobSi mibarebis dispozi-

ciur normebs avsebs an zRudavs xelSekrulebis standartuli pirobebi.9 

sasaqonlo sawyobis cnebaSi moiazreba mxolod iseTi sasaqonlo sawyobi, ro-

melic samewarmeo saqmianobis farglebSi axorcielebs saqonlis SenaxvasTan 

dakavSirebul profesiul momsaxurebas. am saqmianobis gansaxorcieleblad sa-

saqonlo sawyobs esaWiroeba nebarTva, romelic sawyobis saqmianobaze gaicema er-

Tjeradad, ganusazRvreli vadiT, nebarTvis maZiebel nebismier pirze, romelic 

akmayofilebs sanebarTvo pirobebs. aRniSnul nebarTvas gascems saqarTvelos fi-

nansTa saministros mmarTvelobis sferoSi Semavali sajaro samarTlis iuridiu-

li piri — Semosavlebis samsaxuri10. gansxvavebulia sabaJo sawyobebis sakiTxi. ma-

                                                 
4  menardis mier xelSekrulebiT gaTvaliswinebuli samuSaos jerovani da keTilsindi-

sieri Sesrulebis sakiTxebze ix. ZlieriSvili z., nardobis xelSekrulebis samarTleb-
rivi buneba, Tb., 2011, 45-53. 

5  Sead. Méga Code Civile, 2012, 3268-3269. 
6  suxitaSvili d., samoqalaqo kodeqsis komentari, wigni IV, tomi II, muxli 780, Tb., 2001, 67. 
7  Sead. suxitaSvili d., samoqalaqo kodeqsis komentari, wigni IV, tomi II, muxli 780, 2001, 

68-69. 
8  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 467, Rn. 6. 
9  ix. gasviani T., xelSekrulebis standartuli pirobebis xelSekrulebis Semadgenel nawi-

lad gadaqceva, Jurn. ..marTlmsajuleba da kanoni“, 1(16) 08, 39-48.  
10  ix. saqarTvelos mTavrobis 2011 wlis 5 ianvris #9 dadgenileba sawyobisa da Tavi-

sufali vaWrobis punqtis saqmianobis nebarTvebis gacemis wesebis Sesaxeb instruqciis 
damtkicebis Taobaze, muxli 1, punqti 2. 
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Ti funqcionirebis momwesrigebeli normebi mocemulia specialuri regulacie-

bis saxiT.11 

sanebarTvo pirobebi sasaqonlo sawyobis saqmianobisaTvis, aseve teqnikuri 

da usafrTxoebis moTxovnebi, romlebsac unda akmayofilebdes nebarTvis mflo-

beli an maZiebeli, dadgenilia saqarTvelos mTavrobis dadgenilebiT.12 sawyobi 

aRniSnuli aqtiT saqarTvelos teritoriaze arsebuli, teritoriulad gancalke-

vebuli Senoba-nagebobebis an/da miwis nakveTisagan Semdgari teritoriaa, romlis 

farglebSic xorcieldeba saqonlis Senaxva da sxva sasaqonlo operaciebi. saqar-

TveloSi arsebuli sasaqonlo sawyobebis mimarT moqmedebs Semdegi moTxovnebi, 

kerZod, sawyobis saqmianobis nebarTvis mflobeli valdebulia, daicvas sawyobis 

Seqmnis pirobebi, gamoricxos sawyobSi arsebuli saqonlis ukanonod gankargvis 

SesaZlebloba, awarmoos sawyobis sasaqonlo operaciaSi moqceuli da droebiT 

dasawyobebuli saqonlis, satransporto saSualebis aRricxva monacemTa damuSa-

vebis avtomatizebuli sistemis meSveobiT, sawyobis Sesasvleli da gasasvleli, 

agreTve sawyobis teritoriaze arsebuli saTavsebi aRWurvos Sesasvlelisa da ga-

sasvlelis gamosaxulebis videoCamweri saSualebebiT, romelTa meSveobiTac uwy-

vetad unda ganxorcieldes gamosaxulebis Cawera da Seasrulos instruqciiT 

dadgenili sxva valdebulebani.13  

II. sasaqonlo mibarebis xelSekrulebis sagani da Sinaarsi

sasaqonlo sawyobis mflobelma saqoneli misTvis specialurad gankuTvnil 
da mowyobil sivrceSi unda moaTavsos gansazRvruli drois ganmavlobaSi. speci-
alurad gankuTvnili sivrce SesaZloa iyos sasaqonlo sawyobi, elevatori, maci-
vari an sxva saxis sasawyobo sivrce. mibarebis sagnis zusti gansazRvra zog Sem-
TxvevaSi sirTuleebs qmnis. mibareba ar aris saxeze, rodesac satvirTo avtomobi-
li mZRolTan erTad dgas sawyobTan, radgan sawyobi daxuruli iyo.14 `Senaxva~ gu-
lisxmobs xelSekrulebiT gaTvaliswinebuli Sesabamisi Sesanaxi sivrcis organi-
zebasTan erTad moZrav nivTebze Semnaxvelis kontrolis ganxorcielebas. saqon-
lis ubralo dasawyobeba ar gulisxmobs aucileblad Senaxvisa da dabrunebis 
valdebulebis, Sesabamisad mibarebis xelSekrulebis arsebobas.15 calkeuli gan-

11  sabaJo sawyobebTan dakavSirebiT ix. saqarTvelos kanoni `licenziebisa da nebarTvebis 
Sesaxeb“, muxli 24, aseve saqarTvelos finansTa ministris 2012 wlis 26 ivlisi №290 
brZaneba saqarTvelos sabaJo teritoriaze saqonlis gadaadgilebisa da gaformebis 
Sesaxeb instruqciis damtkicebis Taobaze. 

12  ix. saqarTvelos mTavrobis 2011 wlis 5 ianvris №9 dadgenileba sawyobisa da Tavisufa-
li vaWrobis punqtis saqmianobis nebarTvebis gacemis wesebis Sesaxeb instruqciis dam-
tkicebis Taobaze. 

13  ix. saqarTvelos mTavrobis 2011 wlis 5 ianvris №9 dadgenileba sawyobisa da Tavisufa-
li vaWrobis punqtis saqmianobis nebarTvebis gacemis wesebis Sesaxeb instruqciis dam-
tkicebis Taobaze, muxli 7. 

14  Sead. saqonliT datvirTuli satvirTo avtomobilis SemTxveva, Paris, 5 ch.B, 17 juin 1988, 
Méga Code Civile, Dalloz, 2012, Art. 1915, 7, 3274. 

15  Méga Code Civile, Dalloz, 2012, Art. 1915, 7, 3269. 
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saxorcielebeli moqmedebebi damokidebulia sasaqonlo mibarebis saganze. Semnax-
veli valdebulia ganaxorcielos saqonelze gonivruli zrunva, kerZod, daicvas 
mibarebuli saqoneli ganadgurebis, dakargvisa da dazianebisagan. aRniSnuli me-
urveobis, zrunvis valdebuleba warmoadgens sasaqonlo sawyobSi mibarebis 
xelSekrulebis mTavar valdebulebas. Semnaxveli valdebulia, saqoneli wesisa-
mebr moaTavsos, regularulad gaakontrolos misi mdgomareoba da mimbarebels 
miawodos informacia saqonlis mdgomareobis cvlilebebis Sesaxeb. amdenad, miba-
rebis xelSekruleba sasaqonlo sawyobSi saxezea maSin, rodesac Semnaxveli sasa-
qonlo sawyobSi sxvis saqonels miiRebs dasawyobebisa da SenaxvisaTvis xelSekru-
lebiT gaTvaliswinebuli pirobebiT, sakuTari kontrolis, mzrunvelobis da me-
urveobis qveS.  

 
III. Semnaxvelis `gonivruli zrunva~ 

 
1. Senaxvis valdebulebaTa keTilsindisierad Sesrulebis movaleoba 

 
ssk-is 781-e muxlis Tanaxmad, sasawyobo Semnaxvelma saqonlis mibarebis val-

debulebebi unda Seasrulos keTilsindisieri meurnis gulisxmierebiT. keTil-

sindisierebis principi kerZo samarTlis universaluri SefasebiTi kategoriaa.16 

igi samoqalaqo kodeqsis pirvelive wignis zogadi debulebebiT aris ganmtkicebu-

li — `samarTlebrivi urTierTobis monawileni valdebulni arian keTilsindisie-

rad ganaxorcielon TavianTi uflebebi da movaleobani~ (ssk-isme-8 III muxli). is, 

rom aRniSnuli principi sistemurad swored zogad debulebebSia ganmtkicebuli 

gulisxmobs mis universalurobas da gavrcelebas mTlianad kerZo samarTalze.17 

swored keTilsindisierebis principiT xelmZRvaneloba icavs samoqalaqo urTi-

erTobis monawiles am urTierTobaTa SesaZlo uaryofiTi Sedegebisagan, rac 

mTlianobaSi xels uwyobs samoqalaqo brunvis stabilurobas.18 imavdroulad, ke-

Tilsindisiereba mxareTa movaleobacaa.19 

Semnaxvelis valdebulebani ar Semoifargleba mxolod konkretuli valdebu-

lebis SinaarsiT. movale calkeul SemTxvevaSi imaze metadac agebs pasuxs, vidre 

amas konkretuli valdebuleba moiTxovs.20 es norma aseve unda ganimartos ssk-is 

316-e II muxlTan erTobliobaSi. 

 

                                                 
16  Sead., Zimmermann R., Whittaker S., Good Faith in European Contract Law, 2000, 8 da Semd., qarTul 

samarTalSi: kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 83. 
17  Sead., zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, 275, Zlieri-

Svili z., valdebulebis Sesruleba, 2006, 14, kereseliZe d., kerZo samarTlis uzogadesi 
sistemuri cnebebi, Tb., 2009, 92. 

18  saqarTvelos uzenaesi sasamarTlo, №as-567-535-2012, 01.08.2012.   
19  Sead., Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 86. 
20  Sead. Wanturia l., samoqalaqo kodeqsis komentari, wigni III, muxli 316, Tb., 2001, 32 da 

Semdg. 
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2. keTilsindisieri meurnis gulisxmiereba

keTilsindisierebis principi SesaZleblobas aZlevs sasamarTlos, zog Sem-

TxvevaSi daakonkretos da modificireba gaukeTos samarTlis normas, aseve gana-

viTaros norma drois saWiroebis gaTvaliswinebiT.21 keTilsindisierebis daTqmiT 

konkretdeba individis moqmedebis Tavisuflebis farglebi, radgan samarTlis 

normebidan gamomdinareobs Semnaxvelis mier am nivTebis mimarT iseTive zrunvis 

gamoCena, rogorsac keTilsindisieri meurne mibarebuli saqonlis mimarT gamoi-

Cenda. Sefaseba xdeba obieqturi damkvirveblis kriteriumiT. sasawyobo Semnaxve-

lis valdebuleba, saqonlis mibarebisas sakuTari valdebulebebi Seasrulos ke-

Tilsindisieri meurnis gulisxmierebiT, moqmedebs sasaqonlo sawyobSi mibarebis 

nebismier etapze. magaliTad, Tuki mimbarebeli ar aris mibarebuli saqonlis mesa-

kuTre, Semnaxvelis gonivruli zrunva gulisxmobs imas, rom igi valdebulia sa-

guldagulod Seamowmos am piris uflebamosileba aRniSnul saqonelTan mimarTe-

biT da mxolod am SemTxvevaSi Seasrulos mimbareblis miTiTebani. Semnaxvelma 

aseve Zalian gulmodgined, keTilsindisieri Semnaxvelis gulisxmierebiT unda 

Seamowmos im piris uflebamosileba, romelic iTxovs saqonlis gadacemas. Tu mas 

ar SeuZlia sinamdvilis dadgena saqonlis gadacemis momTxovni piris uflebamo-

silebis Sesaxeb, mas ara aqvs saqonlis misTvis gadacemis ufleba. sasaqonlo sawy-

obSi Semnaxvelisagan saqonlis ukan gadacemis moTxovnis daTmobis mimarT gamoi-

yeneba ssk-is 199-e da Semdgomi muxlebi. Sesabamisad, moTxovnis daTmoba SesaZle-

belia sasaqonlo sawyobSi Semnaxvelis Tanxmobis gareSec, Tuki es ar ewinaaRmde-

geba mxareTa SeTanxmebas (199-e I muxli). vidre movales ecnobebodes moTxovnis 

daTmobis Sesaxeb, mas ufleba aqvs, Seasrulos valdebuleba moTxovnis Tavdapir-

veli mflobelis winaSe (me-200 muxli), amdenad sasaqonlo sawyobSi Semnaxvelis 

mier ganxorcielebuli Sesruleba Tavdapirveli kreditoris winaSe namdvilia, 

garda im SemTxvevisa, rodesac Semnaxvelma Sesrulebisas icoda moTxovnis daTmo-

bis Sesaxeb. 

sasaqonlo sawyobSi mibarebis xelSekruleba unda ganimartos keTilsindisie-

rebis principze dayrdnobiT. aqedan SesaZloa gamomdinareobdes, rom sasaqonlo 

sawyobSi mimbarebelsa da Semnaxvels Soris SeTanxmebulia, rom Semnaxveli valde-

bulia, gulmodgined Seamowmos ara mxolod mesame piris legitimacia saqonelTan 

dakavSirebiT, aramed, Tundac xelmowerebis namdviloba da xelmomweris ufleba-

mosilebis arseboba.22 sasaqonlo sawyobSi Semnaxveli yovelTvis valdebulia ga-

dawyvetilebis miRebisas imoqmedos keTilsindisieri mewarmis gulisxmierebiT. im 

SemTxvevaSi, rodesac xarvezi aSkarad da TvalsaCinod ar Cans, sasaqonlo sawyob-

Si Semnaxvelis pasuxismgeblobis sakiTxi dadgeba, Tu dadgindeba, rom keTilsin-

21  Whittaker S., Zimmermann R., Good Faith in European Contract Law: Surveying the Legal Landscape, Cam-
bridge University Press, 2004, 32. 

22  Frantzioch in: Münch Komm. HGB 2. Aufl. § 467, Rn. 9. 
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disieri mewarmis gulisxmierebiT moqmedebis Sedegad aRniSnuli xarvezi Sesam-

Cnevi unda yofiliyo. 

amdenad, Semnaxveli valdebulia keTilsindisierad ganaxorcielos saqonlis 

SenaxvasTan dakavSirebuli valdebulebebi, uzrunvelyos saqonelTan mimarTebiT 
`gonivruli zrunva~, Senaxvis normaluri pirobebi, anu nivTi Seinaxos misTvis 
dadgenili standartebis Sesabamisad.23 amasTan, keTilsindisieri meurnis gulis-

xmierebiT moqmedeba ar moiTxovs mxareebisagan raime sagangebo zomebis miRebas an 
iseT moqmedebas, romelic damatebiT did danaxarjebTan aris dakavSirebuli. es 

ufro mxareebis mxridan urTierTpativiscemisa da gulisxmierebis movaleobas 
niSnavs, raTa upasuxismgeblobiTa da uyuradRebobiT ar Seilaxos kontrahentis 

ufleba da safrTxe ar Seeqmnas mis qonebas.24 

 
3. saqonlis raodenobis Semowmeba Semnaxvelis mier 

 
3.1. zogadad 

 
ssk-is 782-e muxlis Tanaxmad, Semnaxveli ar aris valdebuli, saqonlis miRebi-

sas Seamowmos misi raodenoba, zoma, wona, saxeoba, xarisxi an sxva Tvisebebi, Tu am 

Tavis wesebidan sxva ram ar gamomdinareobs. Tu saqoneli, romelic Sesanaxad gadae-

ca Semnaxvels, gadacemisas dazianebuli an daukompleqtebeli aRmoCndeba, rac ga-

regnuli daTvalierebiTac SesamCnevia, maSin Semnaxveli valdebulia, dauyovneb-

liv Seatyobinos amis Taobaze mimbarebels; Tu igi ar Seasrulebs am movaleobas, ma-

Sin man unda aanazRauros damdgari ziani. 

Cveulebriv, saqonlis miRebisas mxareebi erToblivad adgenen Sesanaxi saqon-

lis odenobas, moculobas, wonas, zomas da sxva komponentebs. Tu saqoneli SefuTu-
lia, xdeba SefuTvis aRwera.25 saqonlis miReba sasaqonlo sawyobSi gulisxmobs da-

sawyobebis mizniT saqonlis mflobelobis warmomqmnel miRebas. amdenad, mniSvne-
lovania, rom saqonlis miReba sasaqonlo sawyobSi ganxorcieldes miRebaze ufle-

bamosili piris mier.26 782-e I muxli efuZneba im mosazrebas, rom Semnaxvelis riskis 
sferos ar miekuTvneba saqonlis miRebisas misi raodenobis, wonis, saxeobis, xaris-
xisa da sxva msgavsi maCveneblebis Semowmeba, Tumca, aRsaniSnavia, rom miRebis etap-

ze moZravi nivTis Semadgenlobisa da mdgomareobis Taobaze davis ararsebobis Sem-
TxvevaSi, iTvleba, rom Semnaxvelma igi karg mdgomareobaSi Caibara.27 

782-e II muxlis pirveli winadadeba afuZnebs sasaqonlo sawyobSi Semnaxvelis 
gansakuTrebul valdebulebas, rodesac mas gadaeca saqoneli, romlis dazianebac 
garegnuladac SesamCnevia. am SemTxvevaSi moqmedebs mimbareblisaTvis Setyobine-

                                                 
23  Sead. Tbilisis saapelacio sasamarTlos ganCineba saqmeze: N2b/1075-09 [29.10.2009]. 
24  Sead. Wanturia l., samoqalaqo kodeqsis komentari, wigni III, muxli 316, Tb., 2001, 32. 
25  Sead. suxitaSvili d., samoqalaqo kodeqsis komentari, wigni IV, tomi II, muxli 789, Tb., 

2001, 89. 
26  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 7. 
27  Sead. Méga Code Civile, Dalloz, 2012, Art. 1924, 3275. 
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bis valdebuleba. 782-e II muxlis meore winadadebidan gamomdinareobs, rom sasa-
qonlo sawyobSi Semnaxveli pasuxismgebelia zianze, Tuki igi ar asrulebs aRniS-

nul valdebulebas.28 normis moqmedeba SesaZloa gavrceldes winasaxelSekrule-
bo molaparakebebis etapzec,29 rodesac xelSekruleba jer dadebuli ar aris, mag-

ram saqoneli ukve gagzavnilia, im momentidan, rodesac saqoneli Semnaxvelis 
mzrunvelobis sferoSi moxvdeba. 

Tavis mxriv, 782-e II muxlis meore winadadeba warmoadgens mimbareblis mier 

zianis anazRaurebis moTxovnis samarTlebriv safuZvels Semnaxvelis mimarT, sa-

qonlis SesamCnevad dazianebul an daukompleqtebel mdgomareobaSi gadacemis Se-

saxeb Setyobinebis valdebulebis darRvevis gamo.30 

3.2. saqonlis miReba 

nebayoflobiTi mibareba gulisxmobs ormxriv Tanxmobas — im pirisa, romelic 

abarebs nivTs da im pirisa, romelic ibarebs mas.31 sasaqonlo sawyobSi Semnaxvelis 

movaleobebi pirvelad im momentSi iCens Tavs, rodesac mas saqoneli faqtobrivad 

miewodeba. Semnaxvels SeuZlia am valdebulebebisgan Tavis daRweva saqonlis miRe-

baze uaris TqmiT. Tuki sasaqonlo sawyobSi mibarebis xelSekruleba ukve dadebu-

lia, Semnaxvels aqvs valdebuleba, misTvis miwodebul da mis mier Sesanaxad gankuT-

vnil saqonelze sruli meurveoba ganaxorcielos, maSasadame, saqoneli miiRos.32  

zogadad, sasaqonlo sawyobSi saqonlis miwodebis dros, Tuki saqonlis da-

sawyobebis Taobaze xelSekruleba jer ar dadebula, Semnaxveli ar aris valdebu-

li es saqoneli miiRos. Tumca Semnaxveli valdebulia, Tuki igi sasaqonlo sawyob-

Si mimbarebelTan saqmian urTierTobaSi imyofeba, anda Tuki man mimbarebels sasa-

qonlo sawyobSi saqonlis dasawyobebasTan dakavSirebiT Tavisi momsaxureba adre 
SesTavaza, dauyovnebliv uaryos saqonlis misTvis miwodebis ganxorcielebuli 

SeTavazeba. misi dumili SeiZleba CaiTvalos aqceptad ssk-is 335-e muxlis Sinaar-

siT.33 igi valdebulia, Tuki ganaxorciela saqonlis miReba, keTilsindisieri Sem-

naxvelis gulisxmierebiT daicvas saqoneli SesaZlebeli dazianebisagan. aRniSnu-

li gamomdinareobs sxvis sakuTrebaSi arsebuli saqonlis meurveobis, mzrunve-

lobis valdebulebidan, rac efuZneba misi, rogorc sasaqonlo sawyobSi Semnaxve-

li mewarmis pozicias.34 

28  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 470, Rn. 1. 
29  Sead. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 75; vaSakiZe g., 

samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, Tb., 2010, 81 da Semdg. 
30  Sead. biolingi h., lutringhausi p., samoqalaqo kodeqsis moTxovnis safuZvlebis 

sistemuri analizi, Tb., 2009, 126. 
31  Sead. Leclerc, Droit des contrats spéciaux, L.G.D.J., 2007, 460. 
32  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 470, Rn. 5. 
33  Sead. Wanturia l., samoqalaqo kodeqsis komentari, wigni III, muxli 335, Tb., 2001, 146 da 

Semdg. 
34  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 470, Rn. 5. 
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3.3. valdebulebis Sinaarsi 

 
ssk-is 782-e I muxliT, Semnaxveli ar aris valdebuli, saqonlis miRebisas Sea-

mowmos misi raodenoba, zoma, wona, saxeoba, xarisxi an sxva komponentebi, Tuki 

sxvagvari regulireba ar aris gaTvaliswinebuli kanoniT, an ar aris SeTanxmebuli 

mxareebis mier35. amasTan, Semnaxveli, gonivruli zrunvis standartiT, valdebulia, 

misaRebi danaxarjebis farglebSi Seamowmos saqonlis garegani dazianebebi da nak-

lovanebebi da ar unda dakmayofildes mxolod saqonlis dasawyobebis valdebule-

bebiT. mibarebis xelSekrulebisaTvis, Cveulebriv, damaxasiaTebelia, rom dasawyo-

bebisaTvis miRebuli saqoneli daTvalierebul iqnes SefuTvis dazianebebis aRmo-

Cenis mizniT, radgan amgvari dazianebebi SesaZloa, saqonlis transportirebis 

procesSic warmoiqmnas da Semdgomi gaugebrobis Tavidan asacileblad mimbare-

bels kanoni akisrebs SefuTvis mTlianobisa da dazianebebis gadamowmebas. tran-

sportirebiT gamowveuli dazianebebis garda, SesaZloa saqme exebodes SesamCnev xa-

risxobriv naklovanebebs an xelSekrulebiT gauTvaliswinebel saqonels. naklis da 

dazianebis cnebebi am SemTxvevebSi Zalian farToa, magram Semnaxvelis pasuxismgeb-

lobas aviwroebs is garemoeba, rom igi ar aris valdebuli, saqonlis is naklovane-

bebic `aRmoaCinos~, romelic garegnuli daTvalierebiT ar SeimCneva. sasaqonlo 

sawyobSi Semnaxvelis aseTi valdebuleba SeiZleba iyos saxeze mxolod im SemTxve-

vaSi, Tuki mimbarebelsa da Semnaxvels Soris moxda Sesabamisi SeTanxmeba, an aRniS-

nuli gaTvaliswinebuli iyo xelSekrulebis standartuli pirobebiT.36 

 
3.4. samarTlebrivi Sedegi 

 
Tuki sasaqonlo sawyobSi Semnaxveli daadgens ssk-is 782-e II muxliT gaTvalis-

winebul romelime saxis nakls, magaliTad, saqoneli dazianebuli an daukompleq-

tebeli aRmoCndeba, mas ekisreba mimbareblisaTvis aRniSnulis Setyobinebis val-

debuleba. Tuki igi ar Seasrulebs Setyobinebis valdebulebas, pasuxismgebeli 

xdeba mimbareblis winaSe aqedan warmoSobili zianis anazRaurebaze.37  

                                                 
35  Sead. sasaqonlo sawyobSi dasawyobebuli mdnari yvelis SemTxveva, rodesac mdnari yve-

li mibarebul iqna hermatulad daculi yuTebiT da Sesabamisad, mis vargisianobasTan 
dakavSirebuli raime naklis SemCneva SemnaxvelisaTvis SeuZlebeli iyo. aseT dros, 
mimbarebelma Tavad unda daamtkicos, rom mis mier mibarebuli saqoneli iyo xarisxiani 
da Seesabameboda dadgenil standartebs, Tbilisis saapelacio sasamarTlos 2b/1075-09 
ganCineba [29.10.2009]. 

36  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 470, Rn. 6. 
37  aRsaniSnavia, rom germanuli samarTali garedan SesamCnevi dazianebis Semowmebis val-

debulebas adgens im SemTxvevaSi, rodesac xdeba tvirTis transportireba da Semnaxve-
li mimbareblis aryofnis pirobebSi ibarebs saqonels. am SemTxvevaSi, HGB §470 mixed-
viT, Tuki saqoneli, romelic sasaqonlo sawyobSi Semnaxvels gaegzavna(egzavneba), miRe-
bisas dazianebuli an naklovani aRmoCndeba, rac garedan SesamCnevia, sasaqonlo sawy-
obSi Semnaxvelma unda uzrunvelyos (daicvas) sasaqonlo sawyobSi mimbareblis moTxov-
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4. mibarebuli saqonlis daTvalierebis ufleba

4.1.zogadad 

ssk-is 783-e muxlis mixedviT, Semnaxveli movalea samuSao drois ganmavlobaSi 

neba darTos mimbarebels, daaTvalieros mibarebuli saqoneli, aiRos nimuSebi an 

ganaxorcielos aucilebeli moqmedebani. 

rodesac saqoneli sasaqonlo sawyobSi Semnaxvelis mzrunvelobis qveS imyo-

feba, sasaqonlo sawyobSi mimbarebels gaaCnia legitimuri interesi, misTvis xel-

misawvdomi iyos dasawyobebuli saqoneli. amdenad, ssk-is 783-e iTvaliswinebs Sem-

naxvelis valdebulebas, garantirebuli gaxados mimbareblisaTvis saqonlis daT-

valierebiT informaciis miRebis SesaZlebloba. mimbarebels aqvs ufleba, samu-

Sao drois ganmavlobaSi daaTvalieros saqoneli, Seafasos dasawyobebis saxe, sa-

qonlis mdgomareoba. mimbarebels aqvs ufleba, daaTvalieros saqoneli am saqon-

liT dainteresebul pirTan erTad.38 amdenad, 783-e muxli warmoadgens mimbareb-

lis mxridan Semnaxvelis mimarT mibarebuli nivTis daTvalierebis, nimuSebis aRe-

bis da sxva aucilebel moqmedebaTa ganxorcielebis moTxovnis samarTlebriv sa-

fuZvels.39 

saqonlis mdgomareobis Semowmebis an ganzraxuli gayidvebisaTvis SesaZlebe-

lia, aucilebeli iyos garkveuli nimuSebis aReba an sxva aucilebeli moqmedebe-

bis ganxorcieleba. amdenad, aRniSnuli mimbareblis mxridan sasaqonlo sawyobSi 

mibarebuli saqonlis Senaxvaze kontrolis uflebamosilebaa40. amasTan, kanoni ar 

moiTxovs raime saxis CarTulobas an Tanamonawileobas. sasaqonlo sawyobSi Sem-

naxvelis mxridan man mxolod unda dauSvas mimbareblis kontrolis uflebamosi-

lebis ganxorcieleba samuSao drois manZilze xelmisawvdomobis uzrunvelyo-

fiT. 

mimbareblis moTxovna mibarebuli saqonlis xelmisawvdomobis uzrunvelyo-

faze efuZneba sasaqonlo sawyobSi mibarebis xelSekrulebas, magram sasaqonlo 

sawyobSi mimbarebels es ufleba SesaZloa xelSekrulebis dadebamdec warmoiSvas, 

Tuki saqoneli sasaqonlo sawyobSi mimbarebels miewodeba Semdgomi dasawyobebis 

mizniT. es moTxovna sasaqonlo sawyobSi mimbarebels maSinac aqvs, rodesac saqme 

exeba faqtobriv sasawyobo urTierTobebs, magaliTad, rodesac xelSekruleba, 

raime safuZvlidan gamomdinare, baTili an meryevad baTilia. Tumca amgvar Sem-

                                                                                                                                                         
nebi zianis anazRaurebis Taobaze da mimbarebels dauyovnebliv Seatyobinos aRniS-
nulis Sesaxeb. es valdebulebebi ar SeiZleba SeizRudos xelSekrulebis standartuli 
pirobebiT, ix. Frantzioch in: Münch Komm. HGB 2. Aufl. § 470, Rn. 8. 

38  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 1. 
39  Sead. biolingi h., lutringhausi p., samoqalaqo kodeqsis moTxovnis safuZvlebis siste-

muri analizi, 2009, 126. 
40  Sead. ix. suxitaSvili d., samoqalaqo kodeqsis komentari, wigni IV, tomi II, muxli 783, Tb., 

2001, 72. 
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TxvevebSi mimbareblis moTxovnas saqonlis daTvalierebaze SesaZlebelia daupi-

rispirdes Semnaxvelis moTxovna saqonlis ukan miRebaze.41 saqonlis ukan dabru-

nebis etapze saqonlis daTvaliereba da Semowmeba orive mxaris valdebulebaa. 

Tuki mxarem es moqmedeba damoukideblad ganaxorciela da saqonlis danaklisi an 

dazianeba aRmoaCina, valdebulia dauyovnebliv acnobos amis Taobaze meore mxa-

res.42 rodesac sasaqonlo sawyobSi Senaxuli saqonlis mimbarebeli da am saqonlis 

mesakuTre ar aris erTi da igive piri, dasawyobebuli saqonlis xelmisawvdomobis 

uzrunvelyofis moTxovnis ufleba aqvs mimbarebels da ara saqonlis mesakuT-

res.43 mimbarebeli valdebulia, ar gamoiyenos es uflebamosileba borotad da sa-

qonlis xSiri SemowmebiTa da sinjebis sistematuri, usafuZvlo aRebiT ar SeuSa-

los xeli sawyobis normalur muSaobas.44 norma zRudavs mimbareblis am ufleba-

mosilebas samuSao saaTebiT da mimbarebels ar aZlevs kontrolis SesaZleblobas 

Ramis (arasamuSao) saaTebSi, rodesac sawyobi gansakuTrebuli dacvis reJimzea 

gadasuli. sasaqonlo sawyobSi mimbarebeli uflebamosilia, saqonelze kontro-

lis ganxorcielebis uflebamosileba (saqonlis daTvaliereba, nimuSebis aReba da 

a.S.) mianiWos sxva pirs. am piris mier uflebamosilebis ganxorcielebis dros zia-

nis SemTxvevaSi pasuxismgebloba ekisreba mimbarebels.45 

 
4.2. saqonlis daTvalierebis ufleba 

 
mimbarebeli sasaqonlo sawyobSi, misi saqonlis Senaxvaze kontrolis dawese-

bis mizniT, gansakuTrebuli uflebamosilebiTaa aRWurvili.46 mimbarebels SeuZ-

lia, mosTxovos sasaqonlo sawyobSi Semnaxvels, rom saqonlis daTvalierebis neba 

mieces mas, mis Tanmxleb pirebs an mis mier saamisod uflebamosil sxva pirebs. mim-

barebelma unda SeZlos saqonlis daTvaliereba. mimbareblis am uflebamosilebis 

farglebSi Semnaxveli valdebulia, uzrunvelyos: mimbareblis an mis mier saami-

sod uflebamosili piris Sesvla sasawyobe teritoriaze, saqonlis adgilmdeba-

reobaze miTiTeba, aseve sxva msgavsi qmedebebisa da zomebis ganxorcieleba, rom-

lebic aucilebelia mimbareblis mxridan Cveulebrivi daTvalierebisaTvis. daT-

valierebis uflebamosilebas ar gamoricxavs is faqti, rom, mxareTa SeTanxmebiT, 

SesaZloa Semnaxvelma Tavad izrunos saqonlis SenarCunebaze. amdenad, erTi 

mxriv, mimbareblis Careva da mis mier dasawyobebuli saqonlis daTvaliereba im 

                                                 
41  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 3. 
42  Sead. suxitaSvili d., samoqalaqo kodeqsis komentari, wigni IV, tomi II, muxli 783, Tb., 

2001, 72. 
43  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 4. 
44  Sead. suxitaSvili d., samoqalaqo kodeqsis komentari, wigni IV, tomi II, muxli 783, Tb., 

2001, 72. 
45  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 5. 
46  Sead. suxitaSvili d., samoqalaqo kodeqsis komentari, wigni IV, tomi II, muxli 783, Tb., 

2001, 72. 
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mizniT, rom dadgenil iqnes saqonlis SesanarCunebeli RonisZiebebis saWiroeba, 

SesaZloa sasaqonlo sawyobSi Semnaxvelis TvalTaxedviT saWiro ar iyos. Tumca, 

amis miuxedavad, Semnaxveli ar aris uflebamosili, uari uTxras mimbarebels sa-

qonlis daTvalierebaze am garemoebaze miTiTebiT. amdenad, saqonlis daTvalie-

rebis uflebiT mimbarebels ara mxolod unda mieces imis SesaZlebloba, rom Sea-

mowmos saqonlis mdgomareoba, misi dasawyobeba da aqedan gamomdinare gaakeTos 

Sesabamisi daskvnebi, aramed, daTvalierebis uflebamosilebam sasaqonlo sawyob-

Si mimbarebels unda Seuqmnas pirobebi saimisod, rom mas SeeZlos saWiroebis Sem-

TxvevaSi saqoneli mesame pirs (magaliTad, potenciur myidvels) anaxos. daTvali-

erebis ufleba sasaqonlo sawyobSi mimbarebels uflebas aniWebs, saqoneli daaT-

valieros sxva Tanmxleb pirebTan erTadac.47  

4.3. saqonlis daTvalierebis uflebis SezRudva 

mxareTa SeTanxmebiT, sasaqonlo sawyobSi mimbareblis daTvalierebis ufleba 

SesaZlebelia SeizRudos, magaliTad, mxareebma daadginon drois cenzi — dRis 

konkretuli saaTebi, rodesac SesaZloa ganxorcieldes saqonlis daTvaliereba. 

SesaZloa mxareebi SeTanxmdnen saqonlis daTvalierebis uflebis ganxorcieleba-

ze mxolod konkretul dReebSi an drois monakveTebSi. mimbarebeli valdebulia, 

aRniSnuli uflebamosileba ganaxorcielos keTilsindisierad da damkvidrebuli 

CveulebebiT dadgenili moculobiT. kerZod, sasaqonlo sawyobSi mimbarebels ar 

SeuZlia, sakuTari uflebamosileba gamoiyenos borotad, ise, rom daTvalierebis 

uflebis ganxorcielebiT sasaqonlo sawyobis saqmianobas SeeSalos xeli. mimba-

reblis daTvalierebis uflebamosilebis mTliani gamoricxva, anda, konkretuli 

garemoebebidan gamomdinare, misi moculobis araadekvaturi SezRudva, Tundac 

xelSekrulebis safuZvelze, ewinaaRmdegeba mibarebis xelSekrulebis arss, da Se-

sabamisad, baTilad unda iqnes miCneuli. aRsaniSnavia isic, rom sasaqonlo sawyobSi 

Semnaxvelsac aqvs valdebuleba, periodulad Seamowmos mibarebuli saqoneli im 

mizniT, rom saqonelma Senaxvis manZilze ar ganicados arasasurveli cvlilebebi. 

aseTi safrTxis prevenciis an/da misi Tavidan acilebis samuSaoebis ganxorciele-

bis valdebuleba Semnaxvels, rogorc wesi, mibarebuli saqonlis mimarT ar gaaCnia.  

4.4. nimuSebis aRebis ufleba 

nimuSi, igive sinji, aris saqonlis mcire odenoba, romelic saqonlis wonaSi 

ar iTvleba. nimuSis/sinjis aReba wonaSi umniSvnelo cvlilebas iwvevs da amdenad 

araarsebiTia. nimuSis/sinjis aReba SesaZloa moxdes saqonlis vargisianobis, xa-

risxis Semowmebis an sadegustacio miznebisaTvis. sasaqonlo sawyobSi mimbare-

bels SeuZlia mosTxovos Semnaxvels, dauSvas igi sasaqonlo sawyobSi, raTa saqon-

47  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 6. 



 
 

T. zarandia,  Semnaxvelis pasuxismgebloba sasaqonlo sawyobSi mibarebisas: gonivruli  
mzrunvelobis mouxelTebeli standarti 

 

 51

lidan aiRos nimuSebi. nimuSebis aRebis ufleba, rogorc wesi, mxolod im SemTxve-

vaSia praqtikuli, rodesac saqoneli Sedgeba erTi saxis Canacvlebadi masisagan. 

saqonlis masis nawilebi SesaZlebelia sasaqonlo sawyobSi mimbareblis mier amo-

Rebul iqnes rogorc piradi saWiroebebisaTvis, aseve amoRebuli nimuSis mesame 

pirisaTvis warsadgenad. Semnaxveli ar aris uflebamosili, daupirispirdes nimu-

Sis aRebas mimbareblis mxridan maSinac ki, Tuki saqoneli dagiravebulia. amasTan, 

mniSvnelovania, rom faqtobrivad saqme unda exebodes mxolod nimuSebis aRebas. 

mimbarebels ara aqvs ufleba, nimuSis aRebis motiviT amoiRos saqonlis is nawi-

li/nawilebi, romelTac, ekonomikuri TvalsazrisiT, ara mxolod nimuSis mniSvne-

loba gaaCniaT.48 iseve rogorc daTvalierebis ufleba, mimbarebels, saqonlis ni-

muSebis aRebis moTxovna SeuZlia gamoiyenos mxolod keTilsindisierad, gansazR-

vruli moculobiT da mxolod samuSao saaTebSi.  

sasaqonlo sawyobSi mibarebis xelSekrulebiT an calke arsebuli SeTanxmebiT 

Semnaxvelsa da mimbarebels Soris SesaZloa ganisazRvros, rom sasaqonlo sawyob-

Si Semnaxvels Tavad SeuZlia nimuSebis aReba da misi mimbareblisaTvis an mis mier 

miTiTebuli mesame pirisaTvis gadacema. aseTi saxis davaleba Semnaxvelma unda Se-

asrulos keTilsindisieri Semnaxvelis gulisxmierebiT. davalebis Seusruleb-

lobis, aradrouli an arajerovani Sesrulebis SemTxvevaSi, xelSekrulebidan ga-

momdinare, igi sasaqonlo sawyobSi mimbareblis winaSe iqneba pasuxismgebeli.49 

 
4.5. aucilebeli moqmedebebi 

 
ssk-is 783-e muxli Semnaxvels, saqonlis daTvalierebisa da nimuSebis aRebis 

valdebulebasTan erTad, akisrebs movaleobas, ganaxorcielos aucilebeli moq-

medebani. zogadad sasaqonlo sawyobSi dasawyobebis drois ganmavlobaSi saqon-

lis SenarCuneba mimbareblis saqmea. swored amitom ssk-is 783-e muxli aniWebs mim-

barebels uflebas, moiTxovos sasaqonlo sawyobSi Semnaxvelisagan nebarTva sa-

qonlis SesanarCuneblad aucilebeli moqmedebebis gansaxorcieleblad. amisaT-

vis ki, mimbarebels ufleba aqvs, Sevides sasaqonlo sawyobebSi. 

saqonlis SesanarCunebel aucilebel qmedebebs ar miekuTvneba qmedebebi, ro-

melic sasaqonlo sawyobSi Semnaxvelma xelSekrulebis safuZvelze unda Seasru-

los, magaliTad, Tavad saqonlis dasawyobeba. zemoxsenebuli exeba mxolod iseT 

qmedebebs, romelic sasaqonlo sawyobSi mimbareblis saqmes miekuTvneba. aqedan 

gamomdinare, mimbarebels ar SeuZlia Tavad ganaxorcielos sasaqonlo sawyobSi 

Semnaxvelisadmi mikuTvnebuli garkveuli moqmedebebi, magaliTad, ar SeuZlia 

Semnaxvelis gareSe gadaawyos saqoneli sxva adgilas. garda amisa, sasaqonlo sawy-

obSi Semnaxvelis valdebuleba Semoifargleba mxolod aucilebeli qmedebebi-

                                                 
48  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 10. 
49  iqve, Rn. 12.  
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saTvis nebis darTvaSi. sasaqonlo sawyobSi Semnaxveli ar aris valdebuli, rom 

uzrunvelyos sasaqonlo sawyobSi mimbareblisaTvis instrumentebis miwodeba an 

damxmare pirebis CarTva am qmedebebis gansaxorcieleblad. amave dros, saqonlis 

SenarCunebisaTvis aucilebeli qmedebebi aris iseTi qmedebebi, romelic substan-

ciis SenarCunebas emsaxureba. nebismieri RonisZieba, rac dakavSirebulia gadake-

TebasTan, gadamuSavebasTan, daxarisxebasTan, gansakuTrebul (specialur) aRniS-

vnasTan an axal SefuTvasTan, ar SeiZleba ssk-is 783-e muxlis safuZvelze moTxov-

nil iqnes.50 

iseve rogorc mimbareblis ufleba saqonlis daTvalierebasa da nimuSebis 

aRebaze, saqonlis SesanarCuneblad gansaxorcielebel aucilebel moqmedebaTa 

moTxovna SesaZlebelia ganxorcielebul iqnes mxolod keTilsindisierebis prin-

cipze dayrdnobiT. sasaqonlo sawyobSi Semnaxveli uflebamosilia, dauSvas aseT 

qmedebaTa ganxorcieleba mxolod saqonlis dasawyobebis adgilas moqmedi samu-

Sao saaTebis ganmavlobaSi. am wesidan SesaZloa daSvebul iqnes gamonaklisi pir-

dapir mosalodneli safrTxeebis Tavidan asacileblad. amgvari qmedebebis gan-

xorcieleba, agreTve, SesaZlebelia Cveulebrivi samuSao saaTebis miRmac iqnes 

moTxovnili.51  

4.6. samarTlebrivi Sedegi 

Tuki Semnaxvelma daarRvia ssk-is 783-e muxlidan gamomdinare valdebulebani, 

igi, sasaqonlo sawyobSi mibarebis xelSekrulebis safuZvelze, mimbareblis winaSe 

pasuxismgebelia aqedan warmoqmnili zianisaTvis. man unda aanazRauros ziani, ma-

galiTad, im SemTxvevaSi, rodesac nimuSebis aRebisaTvis xelis SeSlis Sedegad sa-

saqonlo sawyobSi mimbareblis mier dagegmili saqonlis gayidva CaiSleba, an Tuki 

saqonlis SesanarCuneblad aucilebeli qmedebebis ardaSvebiT saqoneli gafuWde-

ba. Tuki saqme exeba sasaqonlo sawyobSi Semnaxvelis mxridan am valdebulebebis 

ganzrax darRvevas, igi pasuxs agebs srulad im zianisTvis, romelic warmoiSva 

valdebulebis darRvevis Sedegad. 

50  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 14.  
51  iqve, Rn. 15. 
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5. saqonlis sxva sawyobSi gadatanis an saqonlis Tvisebebis Secvlis,  

an aseTi saSiSroebis arsebobis Taobaze Semnaxvelis mxridan  

mimbareblisaTvis Setyobinebis valdebuleba 

 
5.1. zogadad 

 
ssk-is 784-e muxlis mixedviT, Semnaxveli valdebulia, dauyovnebliv Seatyo-

binos mimbarebels, Tu igi Sesanaxad mibarebul saqonels gadaitans sxva sawyobSi, 

an Tu aRmoaCens, rom saqonlis Tvisebebi Seicvala, anda arsebobs misi Secvlis sa-

SiSroeba. man es unda Seatyobinos sasawyobo mowmobis misTvis cnobil bolo 

mflobels. am movaleobis Seusruleblobisas igi valdebulia aanazRauros dam-

dgari ziani. 

sasaqonlo sawyobSi Semnaxvels akisria valdebuleba, dauyovnebliv Seatyo-

binos mimbarebels misi saqonlis sxva sasaqonlo sawyobSi gadatanis an saqonlis 

Tvisebebis Secvlis, an aseTis saSiSroebis arsebobis Taobaze. Setyobinebis val-

debuleba avsebs Semnaxvelis mxridan meurveobis zogad valdebulebas, romlis 

Sinaarssac agreTve ganekuTvneba saqonlis mdgomareobisa da sasaqonlo sawyobSi 

pirobebis Sesabamisobis sistematuri Semowmeba. Setyobineba xorcieldeba sasawy-

obo mowmobis misTvis cnobili bolo mflobelis mimarT (ssk-is 784-e muxlis me-2 

winadadeba).  

 
5.2. dauyovnebeli Setyobineba 

 
sasaqonlo sawyobSi Semnaxvelis `gonivruli zrunva~ mibarebul saqonelze 

gulisxmobs, rom igi valdebulia daicvas mibarebuli saqoneli dasawyobebis 

drois manZilze iseTi cvlilebebisagan, romelTac SesaZlebelia gamoiwvion sa-

qonlis Rirebulebis Semcireba. amasTan saqonlis cvlilebebi amocnobadi unda 

iyos saTanado yuradRebiT ganxorcielebuli zedamxedvelobis pirobebSi. Setyo-

binebis valdebuleba vrceldeba saqonlis sxvagan dasawyobebis SemTxvevebzec. 

Setyobinebis valdebuleba ar warmoiSoba mxolod maSin, rodesac saqonlis Tvise-

bebi ukve Seicvala, aramed maSinac, rodesac msgavsi saSiSroeba arsebobs. Setyo-

binebis valdebuleba saxezea, magaliTad, im SemTxvevaSi, Tuki mimbarebelma sasa-

qonlo sawyobSi miabara mdnari yveli, romelmac droTa ganmavlobaSi ganicada 

cvlileba, daiwyo gafuWeba, kerZod, moimata mikrobTa saerTo raodenobam, Tumca 

feriT, suniT, gemoTi da konsistenciiT pasuxobda mdnari yvelisaTvis wayenebul 

moTxovnebs. Semnaxvelma unda ganaxorcielos yvela SesaZlo moqmedeba saimisod, 

rom saqoneli mTlianad ar gaufasurdes. amasTan, sakiTxi imis Sesaxeb, iyo Tu ara 

saqonlis cvlilebis dadgoma SemnaxvelisaTvis amocnobadi saTanado mzrunvelo-

biT ganxorcielebuli kontrolis pirobebSi, calkeuli SemTxvevebis mixedviT 
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ganisazRvreba.52 ssk-is 784-e muxliT Setyobinebis forma dadgenili ar aris, Tum-

ca mizanSewonilia sasaqonlo sawyobSi Semnaxvelis mier mtkicebulebad vargisi 

formis gamoyeneba.53  

5.3. miTiTebebis miReba 

Semnaxveli sasaqonlo sawyobSi saqonlis mosalodneli dazianebis SemTxveva-

Si damatebiT valdebulia, miiRos an moipovos miTiTebebi mimbareblisagan, rad-

gan mimbarebels, SemnaxvelTan SedarebiT, Cveulebriv, ukeT SeuZlia gansazRvros 

dasawyobebuli saqonlis Tvisebebis cvlilebis Sedegebi. misgan miTiTebis miRe-

biT uzrunvelyofilia saTanado reagireba Seqmnil mdgomareobaze, arsebuli ga-

remoebebis gaTvaliswinebiT da sasaqonlo sawyobSi mimbareblis interesebis Se-

sabamisad. aRniSnuli miTiTebebi mniSvnelovania imis gaTvaliswinebiTac, rom Sem-

naxveli metwilad ar flobs saqonlis Taobaze sakmaris informacias da zogada-

dac ar aris valdebuli, ganaxorcielos raime moqmedeba saqonlis SesanarCuneb-

lad, magaliTad, gaaSros, mavneblebisgan gaaTavisuflos saqoneli da sxva. Tuki 

mxareebi xelSekrulebiT gansazRvraven calkeul valdebulebebs, rac daavalde-

bulebs Semnaxvels garkveuli moqmedebebis ganxorcielebas, am SemTxvevaSi sasa-

qonlo sawyobSi Semnaxvelis valdebulebebs mikuTvnebuli sakiTxebi ganisazR-

vreba swored am saxelSekrulebo SeTanxmebiT.54 Tu sasaqonlo sawyobSi Semnaxve-

li Tavad ar asrulebs Sesabamis valdebulebebs, igi kargavs sakuTar moTxovnebs 

sasaqonlo sawyobSi mimbareblis mimarT gamowveuli zianis gamo. 

5.4. Setyobinebis valdebulebis ararseboba 

gasaTvaliswinebelia, rom dasawyobebuli saqonlis ubralo gadawyoba imave 

sawyobis farglebSi ar iwvevs Semnaxvelis valdebulebas, amis Taobaze Seatyobi-

nos mimbarebels. aseTi gadawyoba, romelic sxva sawyobSi saqonlis gadatanasTan 

ar aris dakavSirebuli, sasaqonlo sawyobSi Semnaxvelis dispoziciuri uflebamo-

silebis farglebSia. es ar exeba sxva sasaqonlo sawyobSi saqonlis gadatanas, ram-

denadac ssk-is 784-e muxli am SemTxvevaSi gamokveTil regulacias Seicavs. Tuki 

Semnaxvels ar SeuZlia gonivrul vadaSi miiRos saTanado miTiTebebi mimbarebli-

sagan an sasawyobo mowmobis misTvis cnobili bolo mflobelisagan, SeuZlia, sa-

kuTari SexedulebiT, saTanadod miCneuli RonisZiebebi ganaxorcielos.55 

52  imave mdnari yvelis SemTxvevaSi, SesaZloa es valdebuleba ar arsebobdes, Tuki mdnari 
yveli moTavsebulia hermetulad daxurul yuTebSi da vizualuri daTvalierebisas 
misi vargisianobis Semowmeba SeuZlebeli iyo, Sead. sawyobSi mibarebuli mdnari yvelis 
SemTxveva, saqarTvelos uzenaesi sasamarTlo, N-497-466-2010, [30.09.2010]. 

53  iqve, Rn. 18. 
54  iqve, Rn. 19. 
55  iqve, Rn. 23.  
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5.5.samarTlebrivi Sedegi 

 
Tuki Semnaxvelma daarRvia 784 muxlidan gamomdinare Setyobinebis valdebu-

leba, igi sasaqonlo sawyobSi mibarebis xelSekrulebis safuZvelze mimbareblis 

winaSe pasuxismgebelia aqedan warmoSobili zianisaTvis.  

 
6. Semnaxvelis pasuxismgeblobis moculoba 

 
6.1. zogadad 

 
Semnaxveli pasuxismgebelia Sesanaxad gadacemuli saqonlis dakargvaze an/da 

dazianebiT miyenebul zianze, garda im SemTxvevisa, roca amis Tavidan acileba ke-

Tilsindisier Semnaxvelsac ar SeeZlo. sasaqonlo sawyobSi Semnaxvels mibarebu-

li saqonlis mimarT ekisreba materialuri mzrunvelobis valdebuleba, romelic 

man keTilsindisieri mewarmis gulisxmierebiT unda ganaxorcielos. sasaqonlo 

sawyobSi Semnaxveli pasuxismgebelia danakargisa da/an zianisaTvis mis mier da-

sawyobebul da Senaxul saqonelze, garda im SemTxvevisa, rodesac danakargi an da-

zianeba iseT garemoebebis gamo moxda, romelTa acilebac keTilsindisieri mewar-

mis gulisxmierebiT moqmedebis pirobebSic SeuZlebeli iqneboda. amdenad, sasa-

qonlo sawyobSi Semnaxvelis mimarT moqmedebs braleuli pasuxismgeblobis 

principi. sasaqonlo sawyobSi Semnaxvelma saqoneli unda daicvas rogorc Sida, 

ise gare faqtorebisagan momdinare safrTxisagan.56 amdenad, 785-e muxli mimbareb-

lis mxridan Semnaxvelis mimarT saqonlis dazianebiT an dakargviT gamowveuli 

zianis anazRaurebis moTxovnis samarTlebrivi safuZvelia57.  

 
6.2. danakargi 

 
danakargi saxezea im SemTxvevaSi, rodesac saqoneli ganadgurda, ver iZebneba, 

an sasaqonlo sawyobSi Semnaxvelis mier SeuZlebelia miewodos uflebamosil mim-

Rebs prognozirebadi drois ganmavlobaSi. gadamwyvetia, saqonlis substanciis 

dakargvis gamo, sasaqonlo sawyobSi Semnaxvelis subieqturi SeuZlebloba ufle-

bamosili pirisaTvis nivTis ukan dabrunebis pirveladi moTxovnis Sesrulebaze. 

umniSvneloa, saxezea sasaqonlo sawyobSi Semnaxvelis ganzraxi Tu gaufrTxilebe-

li qmedeba. erTmaneTisagan unda gansxvavdes mTliani da nawilobrivi danakargi. 

dakargvaSi, am SemTxvevaSi, moazrebul unda iqnes rogorc saqonlis fizikuri ga-

nadgureba, aseve iseTi faqtebi, rodesac sasaqonlo sawyobSi Semnaxvelma nivTi 

dakarga, magaliTad, qurdobis an miTvisebis Sedegad da saqonlis ukan dabruneba 

                                                 
56  Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 3. 
57  Sead. biolingi h., lutringhausi p., samoqalaqo kodeqsis moTxovnis safuZvlebis sis-

temuri analizi, 2009, 127. 
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SeuZlebelia. qurdobis SemTxvevaSi sasaqonlo sawyobSi Semnaxvelma unda daam-

tkicos, rom man sakmarisi usafrTxoebis zomebi miiRo, magram qurdma gamoiyena 

iseTi saSualebebi, romlebsac keTilsindisieri mewarmis gulisxmierebiT moqme-

debis pirobebSi winaaRmdegoba ver gaeweoda da winaswar ver iqneboda gaTvaliswi-

nebuli.58 agreTve saqonlis dakargvas utoldeba saqonlis arauflebamosili pi-

risaTvis gadacema an iseTi pirisTvis gadacema, romelsac, marTalia, es saqoneli 

unda gadascemoda, magram konkretuli winapirobebis arsebobis SemTxvevaSi (maga-

liTad, nasyidobis safasuris gadaxda), Tuki es winapirobebi saqonlis gadacemis 

momentisas ar iyo Sesrulebuli. Tuki SeuZlebelia saqonlis adgilmdebareobis 

mikvleva, SesaZlebelia saubari saqonlis dakargvaze. saqonlis dakargva ar aris 

imgvari ziani an imgvari SemTxvevebi, romlis drosac saqoneli mis substanciaze 

zemoqmedebis gareSe kargavs mis ekonomikur Rirebulebas.59 

6.3. dazianeba 

saqonlis dazianeba, ssk-is 785-e muxlis gagebiT, aris saqonlis substanciis 

nebismieri cvlileba, romelsac SeuZlia gamoiwvios saqonlis obieqturi Rirebu-

lebis Semcireba. aqedan gamomdinare, dazianebas ar warmoadgens ubralo Rirebu-

lebis Semcireba, Tuki igi Tavad sagnobriv substanciaze zemoqmedebas ar exeba. 

rogorc wesi, umniSvneloa, ra mizniT unda gamoiyenos konkretulma mimRebma sa-

qoneli, radgan obieqturi Rirebuleba, anazRaurebul unda iqnes rogorc ziani. 

sagnobriv substanciaze zemoqmedeba saxezea agreTve, rodesac igi, rogorc ase-

Ti, SenarCunebuli rCeba, magram mas garkveuli damazianebeli Tvisebebi emateba 

(magaliTad, sunis miReba an gayinuli saqonlis dadnoba). aseve umniSvneloa, sub-

stanciis cvlilebebi Seuqcevadia Tu ara, mdgomareobis gamosworebis SesaZleb-

lobas ar unda mieniWos mniSvneloba.60 

6.4. pasuxismgeblobis farglebi 

sasaqonlo sawyobSi Semnaxveli pasuxismgebelia am saqonelze misi miRebidan 

dabrunebamde. saqonlis miReba niSnavs dasawyobebis mizniT saqonlis mflobelo-

bis warmomqmnel miRebas. Tu saqonelze mflobelobis gadasvla ar moxda raime mi-

zeziT, saqonlis miRebas adgili ar aqvs.61 amasTan, mniSvnelovania, rom saqonlis 

miReba sasaqonlo sawyobSi mimbareblis mxridan unda ganxorcieldes miRebaze 

uflebamosili piris mier.62 saqonlis gadacema gulisxmobs, rom sasaqonlo sawy-

58  Sead. Malaurie Ph., Aynès L., Cours de droit civil, les contrats spéciaux, 1991, 478, 889. 
59  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 4.  
60  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 5. 
61  Sead. saqonliT datvirTuli satvirTo avtomobilis SemTxveva, romelic sasaqonlo saw-

yobis daxurvis gamo mZRolTan erTad ganTavsda sawyobTan, Méga Code Civile, Dalloz, 2012, 
3274. 

62  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 7. 
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obSi Semnaxveli iRebs saqonelze pirdapir mflobelobas, xolo mimbarebels ara-

pirdapiri mflobelobis saSualeba eZleva.63 pirdapir mflobels arapirdapir 

mflobelTan mimarTebiT aqvs damoukidebeli, magram daqvemdebarebuli mdgoma-

reoba.64 mflobelobis elementi saSualebas iZleva, gansxvavebul iqnes mibareba 

sxva xelSekrulebebisagan, romelTa sagans warmoadgens ama Tu im obieqtze wvdo-

ma misi mflobelobis gareSe.65 

 
6.5. brali da mtkicebis tvirTi 

 

sasaqonlo sawyobSi Semnaxveli pasuxs agebs saqonlis dakargvis an dazianebi-

saTvis mxolod bralis arsebobis SemTxvevaSi.66 amasTan, braleuloba Tavidanve 

ivaraudeba, radgan, 785-e muxlis formulirebiT — `garda im SemTxvevisa, roca~, 

mtkicebis tvirTi Semobrunebulia. amdenad, sasyidlian SemnaxvelTan mimarTebiT 

moqmedebs bralis arsebobis prezumfcia, romelic avaldebulebs Semnaxvels pa-

suxismgeblobisagan gasaTavisufleblad daamtkicos, rom ziani ar iyo gamowveu-

li misi braleuli moqmedebiT.67 mimbarebelma, Tavis mxriv, unda daamtkicos, rom 

saqoneli daikarga an dazianda im drois ganmavlobaSi, rodesac saqoneli Sesana-

xad iyo gadacemuli. amas miekuTvneba imis mtkicebulebebi, rom dazianebuli an 

dakarguli saqoneli faqtobrivad dasawyobebuli iyo. Tuki mimbarebelsa da Sem-

naxvels Soris sadavo gaxda saqonlis ukan miRebis faqti, Semnaxvelma unda daam-

tkicos mimbareblis mier saqonlis ukan miReba,68 radgan swored Semnaxvelia val-

debuli, daicvas sawyobis funqcionirebis pirobebi, gamoricxos sawyobSi arsebu-

li saqonlis ukanonod gankargvis SesaZlebloba da awarmoos sawyobis sasaqonlo 

operaciaSi moqceuli da droebiT dasawyobebuli saqonlis, satransporto saSua-

lebis aRricxva monacemTa damuSavebis avtomatizebuli sistemis meSveobiT.69 sxva 

                                                 
63  radgan saqonlis mflobeloba mibarebis xelSekrulebis safuZvelze xdeba, aq saxezea 

rogorc pirdapiri, aseve arapirdapiri mflobeloba, Sead. zoiZe b., sanivTo samarTali, 
Tb., 2003, 61. 

64  Sead. qoCaSvili q., mflobeloba da sakuTreba — faqti da ufleba samoqalaqo samarTal-
Si, Tb., 2015, 126 da Semdg. 

65  Sead. frangul sasamarTlo praqtikaSi mibarebis xelSekrulebis gansxvaveba sabanko 
seifiT sargeblobis xelSekrulebisgan, romelic klients bankSi seifiT sargeblobis 
uflebas aZlevs. sabanko seifze banki axorcielebs meTvalyureobas da klientisaTvis 
igi xelmisawvdomia mxolod bankis TanamSromlis daxmarebiT, rac aseve arTulebs am 
urTierTobis mibarebad an qiravnobad kvalifikacias Leclerc, Droit des contrats spéciaux, 
L.G.D.J., 2007, 454. 

66  Sead. CitaSvili n., bralis mniSvneloba saxelSekrulebo pasuxismgeblobis gansazRvri-
saTvis, `samarTlis Jurnali“, 2009, №1, 194-198. 

67  Sead. Leclerc, Droit des contrats spéciaux, L.G.D.J., 2007, 465. 
68  Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 15. 
69  ix. saqarTvelos mTavrobis 2011 wlis 5 ianvris №9 dadgenileba sawyobisa da Tavi-

sufali vaWrobis punqtis saqmianobis nebarTvebis gacemis wesebis Sesaxeb instruqciis 
damtkicebis Taobaze, muxli 7. 
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SemTxvevaSi Semnaxvelma unda daamtkicos, rom man gamoiCina keTilsindisieri Sem-

naxvelis mzrunveloba da dakargvis an dazianebis Tavidan acileba SeuZlebeli 

iyo.70  

6.6. pasuxismgeblobis gamoricxva 

Semnaxvelis pasuxismgebloba saqonlis danakargisa da dazianebisaTvis ar 

dgeba, rodesac danakargi an dazianeba iseTi garemoebebiT aris ganpirobebuli, 

romelTa Tavidan acileba keTilsindisieri mewarmis gulisxmierebiTac ar SeiZ-

leboda. yovel konkretul SemTxvevaSi sakiTxi calkeuli garemoebebis gaTvalis-

winebiT unda gadawydes.  

6.6.1. meteorologiuri pirobebi 

meteorologiuri pirobebis Secvla zogadad SeiZleba miCneul iqnes fors-

maJorul garemoebad, Tumca, magaliTad, yinva ar iTvleba forsmaJorul garemo-

ebad da, Sesabamisad, ver iqneba sasaqonlo sawyobSi Semnaxvelis pasuxismgeblobi-

sagan gaTavisuflebis safuZveli.71 Zlieri wvima aseve metwilad ar ganixileba 

forsmaJorul garemoebad, miT ufro igi ver gamodgeba Semnaxvelis pasuxismgeb-

lobisagan gaTavisuflebis safuZvlad, rodesac saqme exeba specialur avtosad-

goms, romelsac, rogorc minimum, unda gadaexura avtomobilebis parkirebis ad-

gili, rac warmoadgens Senaxvis Cveulebrivi pirobebis Seqmnas.72 Zlieri qaris an 

qarborbalas SemTxvevaSic sasamarTlom unda gamoikvlios yvela garemoeba, sasa-

qonlo sawyobSi Semnaxvelis moqmedebebi fasdeba swored am calkeuli garemoebe-

bis gaTvaliswinebiT. magaliTisaTvis, Semnaxveli ver gaTavisufldeba pasuxis-

mgeblobisagan forsmaJorul garemoebaze miTiTebiT im SemTxvevaSi, rodesac av-

tomobilebis ganTavseba moxda naxevrad dangreuli Senobis gaswvriv. avariulma 

kedelma ver gauZlo qarborbalas da Camoingra, kedlis nangrevebi daeca avtomo-

bilebs da daaziana. saapelacio sasamarTlom aRniSnul saqmesTan dakavSirebiT 

gamoarkvia, rom q. foTSi, sadac moxda SemTxveva, oqtombris TveSi saSualod 8 

dRe Zlierqariania, amdenad, es ar iyo moulodneli da uCveulo movlena da garda 

amisa, kedeli Camoingra ara imitom, rom qari iyo damangreveli, aramed imitom, 

rom kedeli iyo avariuli.73 avtomobilebis dazianebis Tavidan acileba SesaZlebe-

li iyo gonivruli windaxedulebis gamovlenis SemTxvevaSi. 

70  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 15. 
71  Sead. Paris, 25 ch A, 29 mai 1990, Jurus-Data n 022232, Méga Code Civile, Dalloz, 2012, 3280. 
72  Sead. Zlieri wvimis gamo dazianebuli avtomobilis SemTxveva, Tbilisis saqalaqo 

sasamarTlos gadawyvetileba #2-14965-12, 26.02.2013. 
73  qarborbalas Sedegad Camongreuli kedlis nangrevebiT dazianebuli avtomobilebis 

SemTxveva, saqarTvelos uzenaesi sasamarTlo, Nas-418-391-2010 [5.07.2010]. 
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6.6.2. wyaldidoba 

 
davas iwvevs wyaldidobis miCneva forsmaJorul garemoebad, magram sasaqon-

lo sawyobis datborva SesaZloa iyos is riski, romlis gaTvaliswinebac da Tavi-

dan acilebac SesaZlebeli iyo.74 forsmaJoruls miakuTvneben iseT garemoebebs, 

romelTa acilebac Tavisi dauZlevlobis gamo obieqturadac SeuZlebeli iyo, es 

aris garkveuli gadaulaxavi dabrkoleba, rodesac mxares ar SeuZlia Tavidan ai-

cilos garkveuli stiqia, qariSxali, cikloni, miwisZvra, cunami, Weqa-quxili da 

sxva msgavsi.75  

 
6.6.3. saprotesto gamosvlebi 

 
frangul samarTalSi, garemoebaTa gaTvaliswinebiT, forsmaJorul garemoe-

bad miCneul iqna fermerTa saprotesto gamosvla, romelic areulobaSi gadai-
zarda da mohyva xanZari erT-erTi sawyobis ramdenime adgilas, iq, sadac xili iyo 
dasawyobebuli.76 Tumca xanZari yovelTvis ar miiCneva forsmaJorul garemoebad. 
Sesafasebelia Semnaxvelis moqmedebebi, kerZod mniSvnelovania swrafi da Zlieri 
xanZris gaCenis SesaZlebloba, Semnaxvelis moqmedeba aseve unda Sefasdes im 
WrilSi, Tu ra gaakeTa man, rogorc profesionalma, xanZris Tavidan asacileblad. 
Semnaxvelma unda uzrunvelyos xanZarsawinaaRmdego sistemis gamarTuli funqci-
onireba da miiRos saWiro zomebi xanZris Tavidan asacileblad.77  

 
6.6.4. SeiaraRebuli Tavdasxma 

 
forsmaJorul garemoebebad metwilad miiCneva SeiaraRebuli Zarcva mZevlis 

ayvaniT, Zarcva ZaladobiT, Tumca aseTi SemTxveva SeiZleba gamowveuli iyos dau-

devrobiT, magaliTad sasaqonlo sawyobis TanamSromlis mxridan.78 

 
6.7. gonivruli mzrunveloba 

 
sasaqonlo sawyobSi Semnaxvelis mier gamosaCeni mzrunvelobis moculoba, 

aseve is, Tu romeli usafrTxoebis RonisZiebebi unda yofiliyo gamoyenebuli 

konkretul SemTxvevaSi saqonlis Tvisebebidan gamomdinare, fasdeba calkeuli 

SemTxvevebis gaTvaliswinebiT. sasaqonlo sawyobSi mibarebuli karaqi, aveji, an-

tikvariati, marcvleuli an Zvirad Rirebuli kompiuteruli teqnika sxvadasxvag-

varad unda iqnes Senaxuli da daculi. 

                                                 
74  Sead. Civ, 1, 13 déc.1988: pourvoi n 87-13.338, Méga Code Civile, Dalloz, 2012, 3280.  
75  Sead. Tbilisis saqalaqo sasamarTlos gadawyvetileba N2-14965-12, [26.02.2013]. 
76  Sead. saqme fermerTa saprotesto gamosvlis Sesaxeb, Cass. civ.1, 17 novembre 1999, Bull.civ. I, 

no307, Leclerc, Droit des contrats spéciaux, L.G.D.J., 2007, 465-466. 
77  Méga Code Civile, Dalloz, 2012, 3281. 
78  iqve. 



samarTlis Jurnali,   №1, 2015 

60 

sasaqonlo sawyobSi mibarebis xelSekrulebidan gamomdinare, Semnaxveli 

upirvelesad valdebulia, misTvis gadacemuli saqoneli saTanadod Seinaxos, rom 

ar hqondes adgili saqonlis danakargs an dazianebas. amdenad, Semnaxvelma, Senax-

vis pirobebTan erTad, unda uzrunvelyos saqonlis dacviTi RonisZiebebi, raTa 

sawyobSi mesame pirebis SeRwevas SeuSalos xeli. amasTan, Semnaxvelma saqoneli ise 

unda daasawyobos, rom saqonlis gafuWeba an dazianeba dasawyobebis mizeziT ar 

iyos gamowveuli.79 karebi, fanjrebi, kedeli, Weri80 da iataki sakmarisad unda iq-

nes daculi SeRwevisagan.81 Tumca, Semnaxvelisagan SeiZleba moTxovnil iqnes mxo-

lod iseTi dacviTi RonisZiebebis ganxorcieleba, romlebic ekonomikurad SesaZ-

lebelia. dauSvebelia arastandartuli Zvirad Rirebuli usafrTxoebis RonisZi-

ebebis moTxovna, Tu aRniSnuli ar aris winaswar da sagangebod SeTanxmebuli mxa-

reebis mier. 

6.8. saqonlis mimRebi piris uflebamosilebis Semowmeba 

sasaqonlo sawyobSi Semnaxveli mimbareblis winaSe valdebulia, keTilsindi-

sieri mewarmis gulisxmierebiT Seamowmos im piris uflebamosileba, romelic mim-

bareblis davalebiT an mis mier ganxorcielebuli moTxovnis daTmobis safuZvel-

ze saqonlis gadacemas moiTxovs. es Semowmeba Semnaxvelma unda ganaxorcielos 

imitom, rom arauflebamosili pirisaTvis saqonlis gadacema saqonlis dakargvas 

warmoadgens ssk-is 785-e muxliT. es valdebuleba moicavs Semnaxvelis mxridan am 

pirisagan werilobiTi sabuTis wardgenis moTxovnas da misTvis wardgenili doku-

mentaciis guldasmiT Semowmebas.82 Tumca es dacvac ver iqneba absoluturi da 

Semnaxvelis pasuxismgebloba dadgeba mxolod guldasmiT Semowmebis valdebule-

bis darRvevisaTvis da ara yvela im SemTxvevaSi, rodesac arauflebamosili piri 

gaitans saqonels sasaqonlo sawyobidan.  

6.9. pasuxismgebloba 

Semnaxvelis mimarT gamoiyeneba zogadi normebi pasuxismgeblobis Sesaxeb. 

amasTan muxli 785 vrceldeba mxolod Sesanaxad gadacemuli saqonlis dakargviT 

79  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 11. 
80  Sead. mibarebuli samkaulis qurdobis SemTxveva, sasamarTlom daadgina, rom `norma-

luri sifrTxile ukarnaxebda kompanias Seemowmebina Weris gaxvretis SesaZlebloba, 
rac mas ar gaukeTebia~, Com., 12 nov. 1986, B. IV, N205; J.C.P., 87.IV.27, Malaurie Ph., Aynès L., 
Cours de droit civil, les contrats spéciaux, 1991, 476, 888. 

81  Sead. Malaurie Ph., Aynès L., Cours de droit civil, les contrats spéciaux, 1991, 889. 
82  saqarTvelos mTavrobis 2011 wlis 5 ianvris #9 dadgenileba sawyobisa da Tavisufali 

vaWrobis punqtis saqmianobis nebarTvebis gacemis wesebis Sesaxeb instruqciis dam-
tkicebis Taobaze, muxli 7, germanul samarTalSi Frantzioch in: Münch Komm. HGB 2. Aufl. § 
475, Rn. 14. 
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an/da dazianebiT miyenebuli zianis anazRaurebaze. ssk-is 411-e muxli ki moicavs 

faqtobrivad damdgari qonebrivi danaklisisa da miuRebeli Semosavlis anazRau-

rebas.83 Tanabraleulobis SemTxvevaSi unda moxdes gaqviTva mxareTa braleulo-

bis gaTvaliswinebiT.84 amasTan, dasaSvebia, calkeul SemTxvevebSi pasuxismgeblo-

bis SezRudva xelSekrulebis standartuli pirobebiT, aseve calkeuli saxelSek-

rulebo SeTanxmebebi pasuxismgeblobis gamoricxvaze an SezRudvaze.85  

 
 

IV. gvarovnuli nivTebis Senaxvis Taviseburebani da  

Semnaxvelis pasuxismgebloba saqonlis Serevisas 

 
1.zogadad 

 
zogadi wesis Tanaxmad, sasaqonlo sawyobSi Semnaxvelma masze gadacemuli sa-

qoneli gancalkevebiT unda Seinaxos, amiT, Cveulebriv SemTxvevaSi, saqme gveqneba 

gancalkevebul dasawyobebasTan.86 amasTan, ssk-is 786-e muxlis Tanaxmad, gvarov-

nuli nivTebis Senaxvisas Semnaxvels mxolod maSin aqvs ufleba, Seurios isini ima-

ve saxisa da Tvisebis sxva nivTebs, Tu amaze arsebobs mimbareblis nebarTva (I). am 

Serevis Sedegad warmoqmnil saqonelze mimbareblebs saerTo sakuTrebis ufleba 

aqvT. TiToeuli mimbareblis wili ganisazRvreba mis mier Cabarebuli saqonlis 

odenobis Sesabamisad (II). Semnaxveli movalea, TiToeul mimbarebels daubrunos 

mibarebuli saqoneli misi kuTvnili wilis Sesabamisad, danarCeni mimbareblebis 

Tanxmobis gareSe (III). 

amdenad, ssk-is 786-e I muxliT gaTvaliswinebul SemTxvevaSi saxezea mibarebis 

gansakuTrebuli forma, romelic konkretuli winapirobebis arsebobas moiTxovs. 

pirvel rigSi, saqme unda exebodes gvarovnuli nivTebis mibarebas da unda arse-

bobdes aRniSnuli saqonlis mimbareblis nebarTva saerTo dasawyobebaze. amdenad, 

ssk-is 786-e I muxli aregulirebs sasaqonlo sawyobSi Semnaxvelis uflebamosile-

bas, Seurios erTi da imave saxisa da Tvisebis nivTebi, Tuki amaze arsebobs Tanamo-

nawile mimbarebelTa nebarTva, romelic am SemTxvevaSi aucilebelia. aRniSnuli 

garemoeba gansakuTrebul mniSvnelobas iZens iqidan gamomdinare, rom Serevis Se-

degad dasawyobebul saqonelze, erTpirovnuli sakuTrebis nacvlad, warmoiqmne-

ba wilobrivi sakuTreba Serevis Sedegad Seqmnil erTobliobaze, saqonlis Sere-

vis momentidan.87  

                                                 
83  Sead. saqarTvelos uzenaesi sasamarTlo, N as-250-571-04, 6.07.2004. 
84  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 17. 
85  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 475, Rn. 21. 
86  Frantzioch in: Münch Komm. HGB 2. Aufl. § 469, Rn. 4.  
87  aRsaniSnavia, rom HGB (germaniis savaWro kodeqsis) §469 meore abzacis mixedviT saerTo 

sakuTreba Sereul nivTebze warmoiqmneba mibarebis momentidan, xolo qarTul 
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2. gvarovnuli niSniT gansazRvruloba

erToblivi dasawyobebisas aucilebelia, rom saqme exebodes gvarovnuli niS-

niT gansazRvrul, Canacvlebad nivTebs, moZrav nivTebs, romelTa gansazRvra 

brunvaSi SesaZlebelia raodenobis, moculobis anda wonis mixedviT.88 Canacvle-

badi nivTebis cneba obieqturad unda gavigoT. Canacvlebadia nivTi, romelic ima-

ve saxis sxva nivTisagan gamokveTili individualuri niSnebiT ar gamoirCeva da, 

aqedan gamomdinare, advilad SesaZlebelia misi Secvla. SesaZlebelia saxeze iyos 

myari nivTierebebi, rogoricaa, magaliTad, xreSi, qviSa, agreTve marcvleuli da 

cxovelebis saWmeli, iseve rogorc Txevadi nivTierebebi, rogoricaa sawvavi da 

airadi nivTierebebi. magaliTad, bunebrivi airi. nivTis mikuTvneba am kategorii-

sadmi zog SemTxvevaSi konkretuli garemoebebis gaTvaliswinebiT unda gadawy-

des.89 

3. erToblivi dasawyobeba

erToblivi dasawyobebis ZiriTadi arsi is aris, rom sasaqonlo sawyobSi Sem-

naxveli masze gadacemul mimbareblis kuTvnil gvarovnul nivTebs sasaqonlo 

sawyobSi sxva mimbareblebis imave saxis nivTebTan erTad inaxavs da am sxva saqo-

nelTan axdens maT Serevas. am SemTxvevaSi gamosayenebelia ssk-is 194-e muxliT 

gaTvaliswinebuli wesi, romlis mixedviTac moZrav nivTTa erTmaneTTan Serwymam-

de nivTebis mesakuTreebi xdebian saerTo saqonlis TanamesakuTreebi, SeerTebu-

li saqonlis Rirebulebis Sesabamisad.90 

amdenad, sasaqonlo sawyobSi Semnaxvels ar evaleba saqonlis naturiT dabru-

neba, rodesac xdeba gvarovnuli, Secvladi nivTebis mibareba. am SemTxvevaSi Sem-

                                                                                                                                                         
samarTalSi nivTebis Serevis momentidan, Sead. ssk-is 786-e II muxls. sagulisxmoa, rom 
germanul samarTalSic TanasakuTreba Sereul nivTebze adre Serevis momentidan 
warmoiqmeboda, magram Semdgom regulacia Seicvala da TanasakuTrebis warmoSoba 
daukavSirda dasawyobebis moments, radgan dasawyobebis (sasaqonlo sawyobSi mibarebis) 
zusti drois gansazRvra bevrad ufro martivia, vidre faqtobrivi Serevis procesisa. 

88  Sead. zoiZe b., sanivTo samarTali, Tb., 2003, 35-36. 
89  magaliTad, Rvinis SemTxvevaSi, Tu saxezea sakoleqcio Rvino, SesaZloa igi indivi-

dualuri niSniT gansazRvrul nivTad miviCnioT. gvarovnuli niSniT gansazRvrulad 
kvalifikaciisaTvis gadamwyvetia, rom saqme exebodes nivTebs, romlebic samoqalaqo 
brunvaSi gvarovnuli niSnebiT ganisazRvreba. 

90  ssk 194-e muxlis mixedviT, Tu moZravi nivTebi ise arian erTmaneTTan dakavSirebuli, 
rom isini axali erTiani nivTis arsebiT Semadgenel nawilebad iqcnen, anda moZravi niv-
Tebi erTmaneTs Seerwynen, maSin adrindeli mesakuTreebi xdebian am axali nivTis Tana-
mesakuTreni. wili ganisazRvreba im Rirebulebis Sesabamisad, romelic nivTebs maTi 
SeerTebis dros hqondaT. aRsaniSnavia, rom §948 BGB ganixilavs moZravi nivTebis Se-
revis an Serwymis SemTxvevebs da msgavs samarTlebriv Sedegebs adgens. radgan ssk ar 
gvTavazobs moZravi nivTebis Serevis SemTxvevis raime specialur mowesrigebas, aRniS-
nuli norma unda ganimartos farTod da germanuli mowesrigebis msgavsad gavrceldes 
moZravi nivTebis rogorc Serwymis, ise Serevis SemTxvevebze. 
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naxvelma unda daabrunos ara is nivTi, romelic man Caibara, aramed analogiuri, 

imave saxisa da odenobis saqoneli. garda amisa, igi ar Tavisufldeba forsmaJoris 

SemTxvevaSi, radgan genera non pereunt (gvari ar nadgurdeba).91 erToblivi dasawyo-

beba mxolod im SemTxvevaSia saxeze, rodesac sasaqonlo sawyobSi sxvadasxva mimba-

reblis gvarovnuli nivTebi gaerTianebul mdgomareobaSi inaxeba. erTobliv da-

sawyobebad ar miiCneva erTi saxis saqonlis Senaxva erTsa da imave sawyobSi, rode-

sac es saqoneli erT Semadgenlobas ki ar qmnis, aramed gamocalkevebulad aris 

dasawyobebuli. erTobliv dasawyobebas esaWiroeba mimbareblis nebarTva. Tu saq-

me exeba individualuri niSniT gansazRvrul, araCanacvlebad nivTebs, ar warmo-

iqmneba erToblivi dasawyobeba ssk-is 786-e muxlis mniSvnelobiT. amasTan, Teori-

ulad araCanacvlebad nivTebTan mimarTebiT SesaZlebelia agreTve saerTo da-

sawyobeba, praqtikulad ki es SeuZlebelia. sasaqonlo sawyobSi Semnaxveli aseTi 

Serevis SemTxvevaSi pasuxismgebelia zianis anazRaurebaze.92 gvareobiT gansazR-

vruli, Canacvlebadi nivTebis SemTxvevaSi, rodesac Semnaxvelis mier xorcielde-

ba erTi mimbareblis Canacvlebadi nivTebis imave saxeobisa da imave Rirebulebis 

sxva mimbareblis nivTebTan unebarTvo Sereva,93 Semnaxveli pasuxs agebs warmoq-

mnili zianisaTvis.94 Semnaxveli pasuxismgebelia mimbareblis winaSe aseve erTi da 

imave saxeobis sxvadasxva xarisxis nivTebis unebarTvo Serevis SemTxvevaSic aqe-

dan gamomdinare nebismieri zianisaTvis.  

 
4. erToblivi Senaxvis nebis darTva 

 
sasaqonlo sawyobSi mimbarebelma unda gasces sasaqonlo sawyobSi saqonlis 

erToblivi Senaxvis nebarTva, gansxvavebiT germanuli samarTlisagan, sadac auci-

lebelia gamokveTili Tanxmobis gacema,95 rac germanul samarTalSi ganimarteba 

rogorc winaswar gacemuli nebarTvis, ise Semdgom gacemuli mowonebis saxiT.96 

marTalia, qarTuli samarTali erTmaneTisagan ganasxvavebs winaswar gacemul 

Tanxmobas — nebarTvasa (ssk-is me-100 muxli) da Semdgom Tanxmobas — mowonebas 

(ssk-is 101-e muxli), magram ssk-is 786-e muxlis miznebisaTvis SesaZloa nebarTva 

                                                 
91  Malaurie Ph., Aynès L., Cours de droit civil, lex contrats spéciaux, 1991, 475, 886. 
92  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 469, Rn. 9. 
93  unebarTvoa Sereva, rodesac aRniSnuli mimbareblis mxridan saxeze ar aris sasaqonlo 

sawyobSi SemnaxvelisaTvis am uflebamosilebis konkretuli miniWeba. 
94  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 469, Rn. 10. 
95  §469 HGB (germaniis savaWro kodeqsi), romelic erTobliv dasawyobebas exeba da ssk-is 

786-e I muxlis msgavsia, sasaqonlo sawyobSi Semnaxvelis mxridan Canacvlebadi (gvarov-
nuli) nivTebis sxva imave saxis nivTebsa da saqonelTan SerevisaTvis, iTvaliswinebs mim-
bareblis pirdapiri (gamokveTili) Tanxmobis aucileblobas. 

96  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 469, Rn. 19. 
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ganimartos farTod97 da masSi moazrebul iqnes Semdgomi Tanxmoba — mowonebac. 

aseTi ganmartebiT, sasaqonlo sawyobSi ganxorcielebuli saqonlis unebarTvo 

Serevisas, saqonlis Tavdapirveli mesakuTris mier Semdgomi mowonebis SemTxveva-

Si, mas mieniWeba ukuqceviTi Zala da amiT gamoswordeba sasaqonlo sawyobSi une-

barTvo Serevisas nebarTvis ararsebobis nakli. ukuqceviTi Zala mowonebis mniS-

vnelovani Taviseburebaa da amiT swordeba is nakli, romelic garigebas Tavidan 

hqonda da kanonmdebloba am nakls Tavidanve ararsebulad miiCnevs.98  

erToblivi Senaxvis nebis darTvisaTvis mimbareblis ubralo dumili ar aris 

sakmarisi, agreTve ar unda iyos sakmarisi raime konkludenturi moqmedeba. aRniS-

nuli nebarTva unda iyos naTeli da araorazrovani da igi SesaZloa gaices zepi-

rad an werilobiT. kanoni ar moiTxovs, rom nebarTva werilobiT gaices. nebarTva 

SesaZlebelia mxolod calkeuli SemTxvevisaTvis anda yovel jerze yvela momava-

li dasawyobebisaTvis iqnes gacemuli. igi SesaZlebelia agreTve gamomdinareob-

des sasaqonlo sawyobSi Semnaxvelis xelSekrulebis standartuli pirobebidan, 

Tu misi xelSekrulebaSi CarTva namdvilia. Tavdapirveli mesakuTreebi xdebian 

axali nivTis TanamesakuTreebi, maTi wilebi ganisazRvreba im Rirebulebis mixed-

viT, romelic nivTebs Serevis momentisaTvis hqondaT.  

ssk-is 786-e I muxlis safuZvelze, Canacvlebadi nivTebis erToblivi dasawyo-

bebis uflebamosilebis ganxorcieleba Semofarglulia imiT, rom sasaqonlo 

sawyobSi Semnaxvels dasawyobebuli saqonlis mxolod sxva mimbareblis imgvar 

nivTebTan Sereva SeuZlia, romlebic erT saxeobas miekuTvnebian da erTnairi xa-

risxi aqvT. magaliTad, rezervuarSi ori mimbareblis simindis marcvlis an navTo-

bis Sereva. Tu ra warmoadgens erTi saxeobis nivTebs, ganisazRvreba samoqalaqo 

brunvaSi damkvidrebuli SexedulebiT, rac aseve obieqturi kriteriumia. erTob-

livi Semadgenlobis Seqmna mxolod sawyobSi yvela im mimbarebelis nebarTvis 

safuZvelzea SesaZlebeli, romelTa saqonelic unda Seerios erTmaneTs. im 

mimbareblebis saqoneli, romlebmac ar mianiWes aseTi uflebamosileba, ar SeiZ-

leba erTobliv Semadgenlobas SeuerTdes.99  

5. saqonlis Serevis samarTlebrivi Sedegebi

saqonlis Serevis momentidan dasawyobebul saqonelze warmoiqmneba Tanasa-

kuTreba wilebis Sesabamisad.100 saerTo sakuTrebis warmoqmniT erTobliv Semad-

97  normis ganmartebis sakiTxebTan dakavSirebiT, ix. CaCava s., moTxovnebis da moTxovnis 
safuZvlebis konkurencia kerZo samarTalSi, sadisertacio naSromi, Tb., 2010, 50-55, 
<https://tsu.ge/data/file–db/faculty-law-public/sofio–chachava.pdf> , [1.04.2015]. 

98  Sead. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 408. 
99  ix. Frantzioch in: Münch Komm. HGB 2. Aufl. § 469, Rn. 20. 
100  germanul samarTalSi TanasakuTreba sasaqonlo sawyobSi Sereul nivTebze 

Tavdapirvelad saqonlis Serevis Sedegad warmoiSoboda, magram radgan dasawyobebis 
(saqonlis sawyobSi mibarebis) zusti drois dadgena bevrad ufro martivia, vidre 
faqtobrivi Serevis procesisa, Semdgom regulacia Seicvala, riTac TanamesakuTreTa 
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genlobaze Tavdapirveli mesakuTre kargavs erTobliv SemadgenlobaSi arsebul 

nivTebze Tavisi sakuTrebis uflebas da moipovebs saerTo sakuTrebas mTliani 

erToblivi Semadgenlobidan Tavis wilze. mimbarebeli, romelic ar aris saqon-

lis mesakuTre, SemnaxvelisaTvis erTobliv dasawyobebaze uflebamosilebis mi-

niWebiT, Tundac uflebamosilebis arqonis SemTxvevaSi, saqonlis SereviT mainc 

kargavs am saqonelze aqamde arsebuli mesakuTris erTpirovnuli, eqskluziuri 

sakuTrebis uflebas. Tumca, aseT viTarebaSi mesakuTres gaaCnia zianis anazRau-

rebis moTxovnis ufleba sasaqonlo sawyobSi Semnaxvelis mimarT, rac damokide-

bulia imaze, ganxorcielda Tu ara am gansakuTrebuli da eqskluziuri sakuTre-

bis uflebis Sewyveta Semnaxvelis marTlsawinaaRmdego da braleuli moqmedebiT. 

marTlsawinaaRmdego qmedeba ar aris saxeze, rodesac sasaqonlo sawyobSi mimba-

rebelma nivTebis Serevis Tanxmoba gasca, garda im SemTxvevisa, rodesac sasaqon-

lo sawyobSi Semnaxvelma icoda an unda scodnoda, rom mimbarebeli arc saqonlis 

mesakuTrea da arc saerTo dasawyobebis pirobebSi saqonlis Serevis Tanxmobis ga-

cema SeeZlo.101 Sereul saqonelze sakuTrebis uflebis SewyvetasTan erTad qar-

wyldeba mocemul nivTze arsebuli yvela sxva ufleba (muxli 196), magram, radgan 

datvirTuli nivTebis mesakuTre TanamesakuTre xdeba, mesame piris uflebebma un-

da gaagrZelos arseboba mis wilze, romelic nivTze sakuTrebis adgils ikavebs.102 

marTalia, ssk-is 786-e II muxli saubrobs saqonlis Serevis Sedegad warmoSobil sa-

qonelze mimbareblebis saerTo sakuTrebis uflebaze, romelTaganac TiToeuli 

mimbareblis wili ganisazRvreba mis mier Cabarebuli saqonlis odenobis Sesabami-

sad, magram norma unda gulisxmobdes SemTxvevebs, rodesac mimbarebeli imavdro-

ulad saqonlis mesakuTrec aris. Tuki mimbarebeli ar aris mibarebuli saqonlis 

mesakuTre, TanamesakuTre sasaqonlo sawyobSi Sereul nivTebze warmoSobil er-

Tobliv Semadgenlobaze unda iyos saqonlis mesakuTre da ara sasaqonlo sawyobSi 

mimbarebeli.103 amdenad, dasawyobebis momentidan warmoiqmneba TanasakuTreba 

aqamde arsebuli erTpirovnuli mesakuTreebisagan. amasTan, wilebi ganisazRvreba 

dasawyobebuli, maT mier Cabarebuli saqonlis odenobis Sesabamisad (ssk-is 786-e 

II muxli). radgan meore nawilis mixedviT, saqme unda exebodes saqonels, romelic 

erTi saxisa da xarisxisaa, mniSvnelovania TiToeuli mimbareblis mier Cabarebuli 

raodenobis Tanafardoba (proporcia) saqonlis saerTo raodenobasTan. im Sem-

TxvevaSi, Tuki ukve arsebul nivTebis erTobliv Semadgenlobas emateba axali sa-

qoneli, amiT axali mimbarebeli iRebs TanasakuTrebis wils, romelic Seesabameba 

mis mier Cabarebuli saqonlis Sefardebas arsebul saerTo SemadgenlobasTan. ga-

                                                                                                                                                         
riski garkveulwilad gaizarda, radgan aRniSnuli ukavSirdeba maTi mxridan saku-
Trebis uflebis dakargvas, amasTan dakavSirebiT ix. sq. 46, aseve Frantzioch in: Münch Komm. 
HGB 2. Aufl. § 469, Rn. 21. 

101  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 469, Rn. 24. 
102   Sead. § 949 2 BGB. 
103  Sead. § 949 2 BGB. 
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damwyveti mniSvneloba aqvs faqtobrivad gadacemul saqonels (risi Cabareba da 

Sereva moxda) da ara dagegmil Semadgenlobas (risi Cabareba SesaZloa iyo dageg-

mili da ar ganxorcielda). Tuki saerTo maragSi garkveuli danaklisi iqna gamow-

veuli da faqtobrivad dasawyobebuli raodenoba Semcirda, Sesabamisad mcirdeba 

TiToeuli TanamesakuTris wili. amdenad, danakargebs sasaqonlo sawyobSi mimba-

reblebi TavianTi wilebis proporciulad ganicdian.104 

V. Semnaxvelis mier mibarebuli saqonlis gayidva 

1. zogadad

sasaqonlo sawyobSi Semnaxvelis mier gansaxorcielebel RonisZiebebs mie-

kuTvneba agreTve ssk-is 787-e muxliT misTvis miniWebuli uflebamosileba, gaas-

xvisos dasawyobebuli saqoneli TviTdaxmarebis mizniT. amasTan mniSvnelovania, 

rom muxlis winapirobebi mkacrad iyos daculi, radgan arauflebamosili gayidva 

saqonlis mesakuTrisaTvis praqtikulad sakuTrebis dakargvas iwvevs. Semnaxvel-

ma mkacrad unda daicvas sasaqonlo sawyobSi Semnaxvelsa da mimbarebels Soris Se-

Tanxmebuli sasaqonlo sawyobSi mibarebis pirobebi, Tumca calkeul SemTxvevebSi, 

saWiroebis mixedviT mibarebul saqonelTan mimarTebiT gansaxorcielebeli go-

nivruli zrunvis valdebuleba Semnaxvels valdebuls xdis, Secvalos sasaqonlo 

sawyobSi mibarebis pirobebi. aRniSnuli saxezea, magaliTad, im SemTxvevaSi, rode-

sac SemnaxvelisaTvis naTeli xdeba, rom aqamde ganxorcielebuli dasawyobebis 

saxe saqonlisaTvis safrTxis Semcvelia, xolo mimbareblis drouli miTiTebebis 

miReba SeuZlebeli. SeTanxmebuli Senaxvis pirobebis cvlilebis es valdebuleba 

efuZneba im mosazrebas, rom Semnaxveli valdebulia, izrunos saqonlis mibarebi-

sa da Senaxvis periodSi dazianebisagan saqonlis dacvaze.  

amasTan erTad, Tuki cxadia, rom saqonlis Senaxvis pirobebis Secvla ar aris 

efeqturi da saqoneli fuWdeba, an imdenad icvleba, rom igi SeiZleba gaufasur-

des, Semnaxvelma amis Taobaze dauyovnebliv unda acnobos mimbarebels da goniv-

ruli drois manZilze mis gadawyvetilebas daelodos. Tuki saqonlis gafuWeba 

Seuqcevadia da Semnaxvels aRar rCeba dro imisaTvis, rom amis Taobaze Seatyobi-

nos mimbarebels, an ar SeuZlia ganaxorcielos Setyobineba uflebamosili piris 

mimarT, maSin igi uflebamosilia, saqoneli gayidos. amdenad, mimbareblis an uf-

lebamosili piris gadawyvetilebis dalodebis gareSe, sasaqonlo sawyobSi Semnax-

vels damoukideblad mxolod im SemTxvevaSi SeuZlia mibarebuli saqonlis gayid-

va, rodesac gayidvis dayovnebam SesaZloa arasasurveli Sedegebi gamoiRos, maga-

liTad, gamoiwvios saqonlis daRupva/ dazianeba.  

104  Frantzioch in: Münch Komm. HGB 2. Aufl. § 469, Rn. 27. 
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2. saqonlis gafuWeba an cvlileba 

 

saqonlis gafuWeba an cvlileba, ssk-is 787-e muxlis mniSvnelobiT, aris sa-

qonlis substanciis iseTi cvlileba, romelsac SeuZlia gamoiwvios saqonlis 

obieqturi Rirebulebis Semcireba. substanciis cvlileba saxezea agreTve, rode-

sac, magaliTad, saqoneli SenarCunebulia, magram mas garkveuli damazianebeli 

Tvisebebi emateba (magaliTad, sunis miReba, lpoba, sokos an sxva mavne organizme-

bis gaCena, xarisxis sxvagvari cvlileba). 

 
3. keTilsindisiereba 

 
Semnaxvelis uflebamosileba, gayidos mibarebuli saqoneli, unda ganxorci-

eldes keTilsindisierebis principis Sesabamisad. Semnaxveli valdebulia gaiTva-

liswinos mimbareblis interesebi da Tuki mas ar aqvs mimbareblis miTiTebebi, man 

ise unda imoqmedos, rogorc es mimbareblis interesebs Seesabameba. es SemTxvevebi 

ZiriTadad exeba malfuWebad nivTebs, romelTa dazianeba-ganadgurebis safrTxe 

arsebobs. aseTia metwilad sakvebi produqti. amasTan gasaTvaliswinebelia, rom 

amgvari gadaudebeli gayidvis SemTxvevaSi mosalodnelia, rom saqonlis realuri 

sabazro Rirebulebis mxolod nawili iqnes miRebuli.105 

 
4. Semnaxvelis pasuxismgebloba 

 
Tuki saxezea ssk-is 787-e muxlis winapirobebi da Semnaxveli Tavs aridebs mi-

barebuli saqonlis gayidvas, igi valdebulia aanazRauros umoqmedobiT gamowve-
uli ziani. 

 
VI. daskvna 

 
daskvnis saxiT SesaZloa iTqvas, rom sasaqonlo sawyobSi Semnaxvelis mier ga-

mosayenebeli mzrunvelobis moculoba, saqonlis Tvisebebidan gamomdinare, fas-

deba calkeuli SemTxvevebis gaTvaliswinebiT. Semnaxveli pasuxismgebelia Sesana-

xi sivrcis organizebaze. calkeuli gansaxorcielebeli moqmedebebi damokidebu-

lia sasaqonlo mibarebis saganze. Semnaxveli valdebulia, ganaxorcielos saqo-

nelze gonivruli zrunva, kerZod, daicvas mibarebuli saqoneli ganadgurebis, 

dakargvisa da dazianebisagan. meurveobis, zrunvis aRniSnuli valdebuleba sasa-

qonlo sawyobSi mibarebis xelSekrulebis mTavari, ZiriTadi valdebulebaa. Sem-

naxveli valdebulia, saqoneli wesisamebr moaTavsos, regularulad gaakontro-

los misi mdgomareoba da mimbarebels miawodos informacia saqonelTan dakavSi-

rebuli cvlilebebis Sesaxeb. 

                                                 
105  Sead. Frantzioch in: Münch Komm. HGB 2. Aufl. § 471, Rn. 24. 



samarTlis Jurnali,   №1, 2015 

68 

sasaqonlo sawyobSi Semnaxveli valdebulia, kanonmdeblobiT gaTvaliswine-

buli valdebulebebi Seasrulos keTilsindisieri meurnis gulisxmierebiT. Tuki 

mimbarebeli ar aris mibarebuli saqonlis mesakuTre, Semnaxvelis gonivruli 

zrunva gulisxmobs imas, rom igi valdebulia, saguldagulod Seamowmos am piris 

uflebamosileba aRniSnul saqonelTan mimarTebiT da mxolod am SemTxvevaSi Se-

asrulos mimbareblis miTiTebani. Semnaxvelma aseve Zalian gulmodgined, keTil-

sindisieri Semnaxvelis gulisxmierebiT unda Seamowmos im piris uflebamosileba, 

romelic iTxovs saqonlis misTvis gadacemas. sasaqonlo sawyobSi mibarebis xel-

Sekruleba unda ganimartos keTilsindisierebis principze dayrdnobiT. aqedan 

gamomdinare, Semnaxveli zog SemTxvevaSi valdebulia, gulmodgined Seamowmos 

ara mxolod mesame piris legitimacia saqonelTan dakavSirebiT, aramed, Tundac, 

xelmowerebis namdviloba da xelmomweris uflebamosilebis arseboba. 

miReba sasaqonlo sawyobSi gulisxmobs dasawyobebis mizniT saqonlis mflo-

belobis warmomqmnel miRebas. amdenad, mniSvnelovania, rom saqonlis miReba sasa-

qonlo sawyobSi ganxorcieldes miRebaze uflebamosili piris mier. Semnaxvelis 

riskis sferos ar miekuTvneba saqonlis miRebisas misi raodenobis, wonis, saxeo-

bis, xarisxisa da sxva msgavsi maCveneblebis Semowmeba, Tumca, aRsaniSnavia, rom mi-

Rebis etapze moZravi nivTis Semadgenlobisa da mdgomareobis Taobaze davis 

ararsebobis SemTxvevaSi, iTvleba, rom Semnaxvelma igi karg mdgomareobaSi Caiba-

ra. Semnaxveli valdebulia garantirebuli gaxados mimbareblisaTvis saqonlis 

daTvalierebiT informaciis miRebis SesaZlebloba. 

sasaqonlo sawyobSi Semnaxvelis gonivruli zrunva mibarebul saqonelze gu-

lisxmobs, rom igi valdebulia daicvas mibarebuli saqoneli dasawyobebis drois 

manZilze iseTi cvlilebebisagan, romelTac SesaZlebelia gamoiwvion saqonlis 

Rirebulebis Semcireba. amasTan saqonlis cvlilebebi amocnobadi unda iyos sa-

Tanado yuradRebiT ganxorcielebuli zedamxedvelobis pirobebSi. Setyobinebis 

valdebuleba vrceldeba saqonlis sxvagan dasawyobebis SemTxvevebzec. Setyobi-

nebis valdebuleba ar warmoiSoba mxolod maSin, rodesac saqonlis Tvisebebi uk-

ve Secvlilia, aramed maSinac, rodesac msgavsi saSiSroeba arsebobs. sasaqonlo 

sawyobSi Semnaxveli saqonlis mosalodneli dazianebis SemTxvevaSi damatebiT 

valdebulia, miiRos an moipovos miTiTebebi mimbareblisagan, radgan mimbare-

bels, SemnaxvelTan SedarebiT, Cveulebriv, ukeT SeuZlia gansazRvros dasawyobe-

buli saqonlis Tvisebebis cvlilebis Sedegebi. Semnaxveli pasuxismgebelia Sesa-

naxad gadacemuli saqonlis dakargviT an/da dazianebiT miyenebul zianze, garda 

im SemTxvevisa, roca amis Tavidan acileba keTilsindisier Semnaxvelsac ar SeeZ-

lo. amdenad, sasaqonlo sawyobSi Semnaxvelis mimarT moqmedebs braleuli pasu-

xismgeblobis principi. 

qarTuli kanonmdeblobiT, saqonlis erTobliv dasawyobebaze unda arsebob-

des sasaqonlo sawyobSi mimbareblis nebarTva, gansxvavebiT germanuli samarTli-

sagan, sadac aucilebelia gamokveTili Tanxmobis gacema, rac germanul samar-
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TalSi ganimarteba rogorc winaswar gacemuli nebarTvis, ise Semdgomi mowonebis 

saxiT. ssk-is 786-e muxli iTvaliswinebs mxolod nebarTvas. sasurvelia, nebarTva 

786-e muxlis miznebisaTvis ganimartos farTod da masSi moazrebul iqnes Semdgo-

mi Tanxmoba — mowonebac. aseTi ganmartebiT, sasaqonlo sawyobSi ganxorcielebu-

li saqonlis unebarTvo Serevisas, saqonlis Tavdapirveli mesakuTris mier Sem-

dgomi mowonebis SemTxvevaSi, mas mieniWeba ukuqceviTi Zala da amiT gamoswordeba 

sasaqonlo sawyobSi unebarTvo Serevisas nebarTvis ararsebobis nakli. 

sasaqonlo sawyobSi Semnaxvelis mier gansaxorcielebel RonisZiebebs mie-

kuTvneba agreTve ssk-is 787-e muxliT misTvis miniWebuli uflebamosileba, gaas-

xvisos dasawyobebuli saqoneli TviTdaxmarebis mizniT. Tuki saxezea ssk-is 787-e 

muxlis winapirobebi da Semnaxveli Tavs aridebs mibarebuli saqonlis gayidvas, 

igi valdebulia, aanazRauros umoqmedobiT gamowveuli ziani. 
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qeTevan qoCaSvili


eZRvneba  

Rvawlmosili mecnieris, sworupovari moZRvაrisa  

da maRalzneobrivi pirovnebis, 

profesor sergo jorbenaZis  

naTel xsovnas 

`vazrovneb, maSasadame, varsebob~ 
1
 

(`varsebob, rogorc uflebis subieqti~)2 

1. adamiani — qmnadobis gvirgvini

aris mosazreba, rom `mTeli msoflio da yoveli misi asaxeba martivi da ganuk-

veTeli bunebis substanciebisgan Sedgeba, romelTac araviTari Sinauri wyoba da 

simravle Sinaarsisa ar gaaCnia. igi erTia Tavidan bolomde da ewodeba monada 

(berZ. monos — erTeuli). monada maradiulia, misi daSla da mospoba SeuZlebeli, 

igi mxolod erTi unaris mqonea — is moqmedi Zalaa~ (laibnici).3 

yofiereba RvTaebrivi saCuqaria da roca adamiani misi nebis gareSe aRmoCnde-

ba yofierebis okeaneSi, iZulebulia iarsebos, gauZlos sakuTar da sxvaTa gaazre-

bul Tu gauTvaliswinebel qcevas, rac xSirad mis Zalas aRemateba.4 adamianis gaCe-

nisTanave samyaro masze zemoqmedebas iwyebs, rac aRsasrulamde grZeldeba da 

adamianis originaloba sxva araferia Tu ara misi energia, Zala da nebisyofa.5 ne-

bisyofa adamianis bunebaSi Zevs da Tan sdevs adamianis zrdasa da ganviTarebas, 

adamianis evolucia misi TviTSegnebis zrdis da nebisyofis simtkicis aucilebe-

li pirobaa.6 

 samarTlis doqtori, Tsu-is iuridiuli fakultetis asistent-profesori.  
1  `Cogito, ergo sum~ — rene dekarti. 
2  prof. besarion zoiZe. 
3  nucubiZe S., filosofiis Sesavali, Semecnebis problema, Tb., 2009, 85.  
4  andriCi i., patara qveyana samyaroTa Soris, leqcia, wakiTxuli nobelis premiis miRe-

bisas literaturis dargSi, 1961-1985, Tb., 2011, 9. 
5  goeTes saubrebi ekermanTan, Targmna a. gelovanma, baTumi, 1988, 7. hartis Tanaxmad, `bu-

nebiTi samarTlis minimaluri Sinaarsi~, romelic adamianuri mdgomareobidan warmoi-
Soba, vlindeba sxva faqtorebTan erTad nebisyofis siZliereSi, rac gulisxmobs saku-
Tari Tavis imedad da ara sxva adamianebTan TanamSromlobis imedad yofnas. ueqsi r., sa-
marTlis filosofia, Zalian mokle Sesavali, Tb., 2012, 39. 

6  gvazava g., ZiriTadi principebi sakonstitucio uflebisa, II gamocema, red. d.gegena-
va,Tb., 2014, 27. `drois eqvivalenti CvenSi aris Cveni Zalisxmeva, sicocxle droSi Za-
lisxmevaa~. mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 52. 
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adamiani moazrovne arsebaa, yovelgvari adamianuri mxolod da mxolod imiT 

aris adamianuri, rom azrovnebis mier aris nawarmoebi,7 is ki, vinc ar azrovnebs, 

iseT mdgomareobaSia, roca `frTebi gaqvs da ar ici maT Sesaxeb~ (mamardaSvili). 

adamianis mimarT yovelTvis arsebobda moTxovna — `Seican Tavi Seni~, rac dRemde 

aravis Seusrulebia da srulyofilad verc Seasrulebs, radgan adamianma ar icis, 

saidan modis, saiT midis, cota ram gaegeba gare samyaros da yvelaze naklebad sa-

kuTari Tavis Sesaxeb.8 adamianTa yofis saidumlo marto arseboba ki ar aris, ara-

med isic, Tu risTvis cxovrobs, ris Sesaxebac mas myari warmodgena ara aqvs.9 

platonis mosazrebiT, adamiani goniT Seimecnebs, mas gonebis meSveobiT Ses-

wevs azrovnebis unari, anu Semecnebis dasabami gonebaSia, gonebis meSveobiT dgeba 

is warmavalze maRla da swvdeba sinamdvilis im mxareebs, romlebic maradisobas-

Tan ziarni arian.10 aristoteles TvalsazrisiT ki, Semecneba grZnobisa da gonebis 

dakavSirebiT iwyeba, grZnoba — survilismieri sawyisia, goneba — adamianze maRla 

mdgomi arsis wilxvedri da am or sawyiss adamiani Tavis TavSi aerTebs.11 

tokvilis TvalTaxedviT, adamianis gulSi drodadro inTeba mZafri, Seunele-

beli da Cauqrobeli swrafva WeSmaritebisken, 12Tumca yofierebis Wvreta yvelas 

ar ZaluZs. Semecnebisken swrafva sibrZnisken13 swrafvas gulisxmobs14 da yofiere-

bis Secnoba upirvelesad filosofosTa (adamianebi, romelTac codnis Sesaxeb 

codna gaaCniaT)15 xvedria. maT maradiulis, TviTigiveobrivis wvdomis unari Ses-

wevT, sxvebi ki saganTa simravlesa da cvalebadobaSi daborialoben.16 filosofia 

ar aris mxolod inteleqtualuri siamovneba da arc mxolod raimes gagebis mcde-

                                                 
7  hegeli f., logikis mecniereba, Tb., 1962, 43. miTiTebulia: lobJaniZe g., tukvaZe a., jao-

Svili g., Sesavali samarTlis filosofiaSi, Tb., 2006, 208. 
8  goeTes saubrebi ekermanTan, Targmna a. gelovanma, baTumi, 1988, 190. `Cvens cxovrebas 

ori idumali movlena amrgvalebs — dabadeba da sikvdili. dabadeba idumalia, radgan 
Cven ar gveZleva codna — `saidan~, sikvdili — saSineli, radgan ar ZalgviZs gavigoT 
`saiT~. robaqiZe g., portretebi, rusulidan Targmna m. kvataiam, Tb., 2012, 27. 

9  dostoevski f., Zmebi karamazovebi, w. I , rusulidan Targmna v. axalaZem, Tb., 2011, 376. 
10  nucubiZe S., filosofiis Sesavali, Semecnebis problema, Tb., 2009, 38. 
11  iqve, 51. 
12  tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 

341. 
13   `sibrZne arasodes aris mocemuli Teoriis an sistemis saxiT. igi gamoixateba mokle 

gamonaTqvamiT, romelic ise Rrmaa, rom TviT misi gamomTqmeli brZenic ver agixsnis 
imaze mets, rac Tqva~. mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 129. `filoso-
fiis akademiebi mxolod sibrZnis moCvenebiTi aCrdilebia, TviT sibrZnes iq araferi 
esaqmeba~ — Sopenhaueri a., cxovrebiseuli sibrZnis aforizmebi, Targmna da komentarebi 
daurTo z. xasiam, Tb., 2012, 17. 

14  platoni, saxelmwifo, Targmna b. bregvaZem, Tb., 2013, 79. 
15  sokrate, mosazreba miTiTebulia: lobJaniZe g., tukvaZe, jaoSvili g., Sesavali samar-

Tlis filosofiaSi, Tb., 2006, 207. termini `filosofia~ ZvelberZnuli warmoSobisaa: 
`filos~ — siyvaruli, `sofia~ — sibrZne da pirveladi gagebiT sibrZnis siyvaruls niS-
navs. lobJaniZe g., tukvaZe a., jaoSvili g., Sesavali samarTlis filosofiaSi, Tb., 2006, 9.  

16   platoni, saxelmwifo, Targmna b. bregvaZem, Tb., 2013, 227. 
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loba, is adamianisgan sakuTari Tavis agebis aqtia,17 filosofia elementia imisa, 

Tu rogor eufleba adamiani sakuTar Tavs, azrebs, gancdebs, rac aris kidec saz-

risis piroba.18 

filosofosi mowodebulia WeSmaritebis saWvretad, cdilobs dialeqtikis 

gziT (dialeqtika zomieri, gawonasworebuli sulia winaaRmdegobisa, rac yoveli 

adamianis Tandayolili Tvisebaa, amave dros didi niWi, rac WeSmaritebis yalbisgan 

garCevis saSualebas iZleva),19 gonebis meoxebiT Caswvdes yoveli sagnis arss, manam 

azriT ar amaRldeba goniT sawvdomi samyaros mwvervalamde.20 filosofiis da saer-

Tod, azrovnebis Tviseba aris qmnadoba da adamiani unda eswrafodes im wertilSi 

moxvedras, sadac flobs imas, rac aqvs da SeZlebs imis gakeTebas, rac unda.21 

2. adamiani — TviTmyofadi arseba

socialur-humanitarul azrovnebaSi cneba `adamiani~ konkretdeba termine-

biT: individi, pirovneba. individi calkeuli adamiania, romelic socialur 

jgufs, koleqtivs upirispirdeba,22 yofierebis SuagulSi adamiani koleqtiur 

diqtats ebrZvis TavisuflebisaTvis.23 bunebrivad, Tavisufleba ar arsebobs ro-

gorc Tviseba, romelic SesaZloa, sagans mianiWo,24 Tavisufleba mxolod adamia-

nis kuTvnili jildoa anu arsebis, romelsac ndomis unarisgan gansxvavebuli una-

ri, cnobiereba gaaCnia.25 Tavisufleba an ucxoa sulisTvis, an adamianis SesaZlebe-

li gancdaa.26 Tavisufleba ar aris SiSveli nebeloba, is sakuTari sawyisebidan 

momdinare yofnaa, Tavisufleba Tavisufal azrovnebas da gonebis mier SerCeu-

lis qmnas gulisxmobs,27 Tavisuflebas eziareba is, vinc Tavi pova da xvedriT kma-

yofilia.28 adamianebs surdaT Tavisufleba, raTa Tanasworni gamxdariyvnen, Ta-

nasworobaSi adamianis mier yvelafris Tavad gansjis survili igulisxmeba.29 Ta-

17   nodia g., winaTqma, mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 4.  
18   mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 86. 
19   goeTes saubrebi ekermanTan, Targmna a. gelovanma, baTumi, 1988, 158. 
20   platoni, saxelmwifo, Targmna b. bregvaZem, Tb., 2013, 289. 
21   mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 26. 
22   Рыбаков О.Ю.,Тихонов С.В., Проблема взаимоотношения человека и государства в теории правовой 

политики, ж. `Правоведение~, 2011,№ 3, 314.  
23  belou s., mwerlebs Zalian afaseben, leqcia, wakiTxuli nobelis premiis miRebisas 

literaturis dargSi, 1961-1985, Tb., 2011, 155. 
24   mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 147. 
25  kanti i., zneobis metafizikis dafuZneba, Targmna l. ramiSvilma, red. n. naTaZe, Tb., 2013, 

301. 
26   mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 147.  
27  TaboriZe i., bunebiTi samarTlis roli adamianis Rirsebis gagebis CamoyalibebaSi, Jurn. 

`qarTuli samarTlis mimoxilva~~, specgamocema, 2004, 114. 
28   goeTes saubrebi ekermanTan, Targmna a. gelovanma, baTumi, 1988, 117. 
29   tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 

331. 



 
 

 
q. qoCaSvili,   `vazrovneb, maSasadame, varsebob~ 

 

 73

nasworoba adamianebs erTmaneTisgan damoukideblebs qmnis, uviTarebs maT midre-

kilebas, kerZo qmedebaSi xelmZRvanelobdnen sakuTari nebiT.30 neba gonebis gar-

kveuli unari da gonebis mizezobriobaa,31 goneba adamians aniWebs logikuri az-

rovnebis unars, Seimecnos movlenis azri da movlenaTa Soris kavSiri, adamiani, 

rogorc socialuri arseba, goniTve xelmZRvanelobs adamianebTan urTierToba-

Si. nebis avtonomia ki niSnavs, rom adamiani Tavad aris kanoni Tavis TavisTvis.32  

niSani, riTac adamiani yvela arsebisgan gansxvavdeba, aris TviTmtkiceba — `me 

var~, rac mis pirovnulobas gulisxmobs da swored masSia adamiani, rogorc cno-

bieri arseba, gamovlenili.33 `me var adamiani~ — es aris zoma yovelive arsebulis 

da ararsebulis (protagora).34 

 adamianSi Zevs egoisturi sawyisi — sakuTari Tavis siyvaruli, romelic mas 

aiZulebs amqveynad yvelafris mimarT mxolod sakuTar interesebze dafuZnebuli 

mimarTeba hqondes, sakuTar Tavs yvela sxvasTan SedarebiT upiratesoba miani-

Wos.35 egoizmisgan gansxvavdeba individualizmi — gaazrebuli grZnoba, romelic 

ganawyobs TiToeul pirovnebas, ganeridos Tavis msgavsTa masas da sakuTar wreSi 

Caiketos.36 Tanamedrove samarTlebrivi kulturis safuZveli Rrma individu-

alizmia, am samarTlisTvis relevanturia Tavisufali, avtonomiuri individebis 

sazogadoeba — sxvisgan rom gansxvavdebode, `unda iyo TavisTavadi da ara mxolod 

vinme~,37 `gqondes Seni saxe — cotas rodi niSnavs~.38 

amdenad, yovel adamians unda SeeZlos sxvebisgan gansxvavebul pirovnebad Ca-

moyalibeba, cxovrebis im wesis arCeva, romelic Tavad surs da Tavisufali ga-

dawyvetilebis miReba.39 miswrafeba Tavisuflebisadmi ar aris `morigi eresi, ro-

melic iseve gaivlis, rogorc sxvebs gauvlia, manamde ki mraval suls daRupavs~ 

(stendali). 

                                                 
30   tokvili a., demokratia amerikaSi, frangulidan Targmna d.labuCiZe-xoferiam, Tb., 2011, 

519. 
31  kanti i., zneobis metafizikis dafuZneba, Targmna l. ramiSvilma, red. n. naTaZe, Tb., 2013, 

305.  
32  iqve, 251.  
33   robaqiZe g., Pro domo sua, germanulidan Targmna g. kvataiam, Tb., 2012, 67.  
34   mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 44. 
35   tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 

381.  
36  iqve, 381.  
37  valdenfelsi b., gzebi fenomenologiisa, pasuxs rom iZleva, frangulidan Targmna d. 

labuCiZem, Tb., 2013, 21.  
38  belou s., mwerlebs Zalian afaseben, leqcia, wakiTxuli nobelis premiis miRebisas 

literaturis dargSi, 1961-1985, Tb., 2011, 142. 
39   fridmani l.m., arsebobs Tu ara Tanamedrove samarTlebrivi kultura? inglisuridan 

Targmna l.bregvaZem, Jurn. `macne~, 2006, №1, 239.  
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3. adamianis ufleba TviTganviTarebaze

adamiani dajildoebulia usazRvro srulyofilebis unariT,40 is Tavis arse-

bobas Tavad aviTarebs.41 yovelive moZraobazea dafuZnebuli, moZraoba aSfoTebs 

adamianis azrovnebas. Tavdapirvelad adamians raime mtkiced swams, radgan mas Re-

bulobs arsSi Cauwvdomlad, Semdeg Tavs iCens winaaRmdegoba, rac misi daeWvebis 

mizezi xdeba. male axal ideaTa erToblioba aTvisebulia, adamiani gamocdilebis 

winaSe dgeba da undobloba eufleba.42 eWvi gonebas aiZulebs, rom eZios da Seamow-

mos, rac keTilsindisieri cdis Sedegad iZleva mtkice rwmenas, damajereblobas.43 

`Semecnebis gzaze Sinagani xma, romelic niWier adamianebs exmareba, maT CasZa-

xis: win gaswion gabedulad. SesaZloa, grZnobde, rom didi saqmis Sesasruleblad 

xar mowodebuli, magram gaCndes undobloba sakuTari Tavisadmi, araras grZnobac 

dageuflos~.44 amitom, adamians sWirdeba sakuTari Tavis rwmena da kuTvnili nam-

dvili Rirsebebis miukerZoebeli dafaseba.45 

Sedegad, warmatebiT ganebivrebuli adamiani mTeli mgznebarebiT Seudgeba 

srulyofis gzebs, ecema da kvlav fexze dgeba, xSirad gulgatexilia, magram ara-

sodes eZleva sasowarkveTilebas.46 

ganviTarebis ufleba adamianis ZiriTadi uflebaa, amasTan, is ufro koncef-

ciaa, vidre konkretuli ufleba.47 germaniis ZiriTadi kanoni pirovnebis Tavisu-

fal ganviTarebaSi, upirveles yovlisa, gulisxmobs pirovnebis im birTvis ganvi-

Tarebas, romelic ganapirobebs mas, rogorc gonier, moralur arsebas.48 

saqarTvelos konstituciis me-16 muxlis Tanaxmad, yvelas aqvs sakuTari pi-

rovnebis Tavisufali ganviTarebis ufleba, TiToeuli adamiani dainteresebulia, 

moaxdinos Tavisi virtualuri arsebobis realizacia, ganaviTaros sakuTari po-

tencia, Tavisi arsi gadaitanos arsebobaSi.49 

40   tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 
333.  

41   zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda (upiratesad adamianis 
uflebaTa WrilSi), eseebi, Tb., 2013, 88.  

42   tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 
152.  

43   goeTes saubrebi ekermanTan, Targmna a.gelovanma, baTumi, 1988, 149. 
44   balzaki o., Sagrenis tyavi, Targmna g. qiqoZem, Tb., 2010, 91.  
45   iqve, 128.  
46  tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 

333. 
47   ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze,    

a. rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 154.  
48   Svabe i., germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, Targmna 

e. CaCaniZem, red. k. kublaSvili, T. niniZe, b. lolaZe, q. eremaZe, Tb., 2011, 17.  
49  marteni r., piri da samarTlis subieqti, Targmna e. sumbaTaSvilma, prof. r. Sengelias 70-e 

wlisTavisadmi miZRvnili saiubileo krebuli: `samarTlis problemebi~, Tb., 2012, 182. 
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 pirovnebis Tavisufali ganviTarebis ufleba ukavSirdeba adamians, rogorc 
umTavres samarTlebriv Rirebulebas, misi Rirsebis aRiarebas. adamianis Rirseba 
mTavari motivi da gamarTlebaa uflebisa da Tavisuflebis arsebobis, Rirsebis 

uflebis gareSe SeuZlebelia sazogadoebrivi progresi, adamianis pirovnuli 
bedniereba.es ufleba uzrunvelyofs misi niWis, pirovnuli SesaZleblobisa da 

unaris ganviTarebas.50 adamianis Rirsebas ormagi mniSvneloba aqvs: erTi mxriv, is 
adamianis bunebis gamoxatulebaa, meore mxriv — sazogadoebis mdgomareobis maC-

venebeli.51 Rirseba aris is, rac yovelive fass aRemateba, yovelive ekvivalents 
gamoricxavs. is, rac SeiZleba iyos mizani TavisTavad, aris ara relatiuri Rire-
bulebis — fasis mqone, aramed Sinagani Rirebulebis — Rirsebis.52 

adamians sakuTari Rirsebis gancda maSin eufleba, roca is sxvebisTvis warmo-
adgens mizans da ara saSualebas. amdenad, adamians misi miznad aRqma afuZnebs, is 

maSin aris samoqalaqo cxovrebis srulyofili subieqti.53 

 
4. ganaTleba — TviTganviTarebis saSualeba 

 

ganaTlebis ufleba adamianis pirovnulobis ganviTarebis erT-erTi ZiriTadi 

saSualebaa.54 ganaTleba pirvelxarisxovani mamoZravebeli Zalaa, romlis meSveo-

biT adamians SeuZlia, Tavisuflad ganaviTaros Tavisi pirovneba, Rirseba, aqtiu-

ri monawileoba miiRos Tavisufali sazogadoebis cxovrebaSi.55 amdenad, pirovnu-

li ganviTarebis qvakuTxeds codnis, ganaTlebis miReba warmoadgens, codna auci-

lebeli pirobaa pirovnebis gariyulobis Tavidan asacdenad,56 `codna arsebobis-

                                                 
50  gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqa-

laqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, avtorTa koleqtivi: burduli 
i., gociriZe e., erqvania T., zoiZe b., izoria l., kobaxiZe i., loria a., maWaraZe z., turava 
m., fircxalaSvili a., futkaraZe i., qanTaria b., wereTeli d., jorbenaZe s., Tb., 2013, 88. 

51  TaboriZe i., bunebiTi samarTlis roli adamianis Rirsebis gagebis CamoyalibebaSi, Jurn. 
`qarTuli samarTlis mimoxilva~ 2004, specgamocema, 117. Rirsebis ufleba adamianTa 
Soris gansxvavebam da uTanasworobam warmoSva. aseTi sxvaobis gauCinarebis kvaldakval 
Rirsebis zegavlena sazogadoebis Tu pirTa yofaze sustdeba. tokvili a., demokratia 
amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011,483. ama Tu im konsti-
tuciiT gaTvaliswinebuli debulebiT, rom adamianis Rirseba xelSeuxebelia da dacul 
unda iqnes, kanonmdebeli emijneba adamianTa yovelgvari saxis ideologiurad dasabu-
Tebul diskriminacias. Staigeri h., Jurn.`samarTali~, 1991, №6, 69. 

52  kanti i., zneobis metafizikis dafuZneba, Targmna l. ramiSvilma, red. n. naTaZe, Tb., 2013, 
305. 

53  zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda (upiratesad adamianis 
uflebaTa WrilSi), eseebi, Tb., 2013, 46. 

54   ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze,            
a. rosa, Targmna n. jafariZe-WyoiZem, Tb., 2006, 299. 

55  smiti r. k. m., adamianis saerTaSoriso uflebebi, II gamocema, Tb., 2005, 435. 
56  deili m., socialuri uflebebis xelmisawvdomoba evropaSi, socialuri integraciis 

evropis komitetis me-8 sxdomis angariSi, Tb., 2007, 32. miTiTebulia: canava l., socia-
lur-ekonomikuri uflebebi 1921 wlis konstituciis mixedviT, krebuli: saqarTvelos 
demokratiuli respublika da 1921 wlis konstitucia, red. d. gegenava, p. javaxiSvili, 
Tb., 2013, 64. 
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ken aris mimarTuli, arcodna — ararsebobisken~.57 codna Zalaa, masSi igulisxmeba 

azrovnebis iseTi potenciali, romlis wyalobiT adamians ZaluZs an Rone erCis 

saimisod, rom sakuTari Tavi SesaZleblobidan namdvil mdgomareobaSi gadaiyva-

nos, is adamianis arsebobis Zalaa, romlis meSveobiT ltolva realur mdgomareo-

bad iqceva.58 dedamiwaze ZalauflebisaTvis brZolis Tanxvedria brZola codni-

saTvis. kacobriobis ganviTarebis am etapze mecnierebis ganviTarebis, codnis ga-

farToebisken ltolva kacobriobis sasicocxlo pirobaa.59 

 `adamiani iSriteba or instinqturad Sesrulebul aqtSi, romelic aSrobs mi-

si arsebobis wyaroebs.es aris survili da Zala. adamianuri moqmedebis am or sazR-

vars Soris arsebobs kidev sxva formula, romelsac brZeni adamianebi floben. 

survili swvavs, Zala anadgurebs, xolo codna adamianis organizms mudmivi mSvi-

dobianobis mdgomareobaSi amyofebs~.60 

ekonomikuri, socialuri da kulturuli uflebebis saerTaSoriso paqtis me-

13 (1) muxlis Tanaxmad, ganaTleba SesaZloa ganisazRvros, rogorc procesi da 

aseve, rogorc am procesis konkretuli faza.61 SeuZlebelia, adamiani siWabukeSi 

srulyofilad ganaTlebuli iyos. mxolod cxovrebiseuli gamocdilebiT miiRwe-

va ganaTleba. ganaTleba mTeli cxovrebis manZilze gangrZobadi procesia, aqtiu-

ri adamiani yovelTvis swavlobs da es procesi usasruloa.62 xSirad daismis Se-

kiTxva, Tu vin miiCneva Tavisi saqmis profesionalad? termins `profesias~ laTi-

nuri Ziri aqvs: `professus~ warmodgeba zmnidan `profiter~, rac aRiarebas, gamoTqmas, 

gamoxatvas niSnavs. pirveladi saxiT es sityva swored TviTgamoxatvas, TviTga-

movlenas gulisxmobda.63 arsebobs mosazreba, rom profesionali aris is, visTvi-

sac saTanado dargSi cnobilia yvelaze uxeSi Secdomebi da SeuZlia maTi Tavidan 

acileba.64 

saerTaSoriso samarTlebrivi aqtebis Tanaxmad, ganaTleba unda efuZnebodes 

Tavisuflebas, zneobas, solidarobas, TiToeuli unda miiswrafodes, rom daim-

kvidros Rirseuli cxovreba, aimaRlos Tavisi cxovrebis pirobebi da iyos sazo-

gadoebis sasargeblo wevri.65  

                                                 
57  platoni, saxelmwifo, Targmna b. bregvaZem, Tb., 2013, 220. `swavla uswavlelobasTan 

mimarTebiT gonebiT batonymobas awesebs~. gogebaSvili i., rCeuli Txzulebani, t. I, Tb., 
1989, 144. 

58  mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 136. 
59   haizenbergi v., nawili da mTeli, Tb., 1983. 
60   balzaki o., Sagrenis tyavi, Targmna g.qiqoZem, Tb., 2010, 39. 
61   ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze,               

a. rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 290. 
62   adleri m. j., paideaseuli SeTavazeba, saganmanaTleblo manifesti, Tb., 2007, 20. 
63  egnataSvili d., Modus Spititualis in Legibus, prof. b.zoiZis 60 wlisTavisadmi miZRvnili 

saiubileo krebuli, red. d. gegenava, s. jorbenaZe, Tb., 2013, 5. 
64  haizenbergi, nawili da mTeli, Tb., 1983, 247. 
65   ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze,             

a. rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 295. 
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adamianisTvis miuwvdomelia yvela sakiTxis Tavad ganxilva. es gamoiwvevs misi 

gonebis datvirTvas, misi inteleqti ki gaxdeba damoukidebeli, magram dauZlurde-

ba, amitom man uamrav SexedulebaTa Soris arCevani unda gaakeTos da mxolod mis-

Tvis saintereso sakiTxebs CauRrmavdes ,66 maTze unda gadaitanos goniTi mzera. 

ganaTleba ganviTarebuli qveynebisTvis erovnul saqmed iqca. saxelmwifo 

axalgazrdebis aRzrdas Tavis rwmunebul pirebs andobs, amiT saxelmwifo Tavis 

Tavze iRebs axali Taobis grZnobisa da azrovnebis formirebas.67 ganaTlebas sul 

ufro metad aRiareben saukeTeso finansur investiciad, romelic saxelmwifos Se-

uZlia ganaxorcielos.amave dros, maRalganaTlebuli, ganswavluli da moqmedi go-

neba, romelsac Tavisufali da mravalmxrivi azrovneba SeuZlia, kacobriobis arse-

bobis erT-erTi siamovneba da jildoa.68 gonebas aRiareben warmoebis ZiriTad pi-

robad, codnas — mmarTvelobis saSualebad, xolo inteleqts — socialur Zalad.69 

 
5. ganaTleba — ZiriTadi ufleba 

 
adamianis ZiriTad uflebaTa da TavisuflebaTa Tema ara marto prioritetu-

lia, aramed gansazRvravs im miznebsa da amocanebs, romlebic dasaxulia kanon-

mdeblis mier sicocxlisunariani da qmediTi konstituciis Sesaqmnelad.70 `kon-

stitucia, rogorc demokratiuli politikuri weswyobilebis erTgulebis gamo-

xatuleba~,71 nebismieri saxelmwifos sakanonmdeblo ierarqiis saTaveSi dgas da 

mTeli samarTlebrivi sistemis suliskveTebas gansazRvravs. igi samarTlebrivi 

safuZvelia saxelmwifosa da pirovnebis normaluri TanaarsebobisTvis.72 

aris mosazreba, rom saqarTvelos konstitucia adamianis ZiriTadi uflebebi-

Ta da TavisuflebebiT unda iwyebodes da am mimarTebiT im RirebulebaTa aRiare-

biT, romelic aucilebelia Rirseuli adamianuri arsebobis uzrunvelsayofad.73 

demokratiul saxelmwifoSi74 samarTlebriv urTierTobaTa birTvs Seadgens ka-

                                                 
66  tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 

328. 
67  iqve, 530. 
68   ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze, 

a.rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 776. 
69  tokvili a., demokratia amerikaSi, frangulidan Targmna d.labuCiZe-xoferiam, Tb., 

2011, 17. 
70  babeki v., fiSi s., raihenbeheri c., konstituciis gadasinjva — saqarTvelos gza evropisken, 

av. demetraSvilis winaTqmiT, danarTi 14, saqarTvelos konstituciis axali redaqciis 
ganvrcobiTi koncefcia, sazogadoebrivi sakonstitucio komisia, Tb., 2010, 301. 

71  Prabhoo A.I.R, 1996, miTiTebulia: jorbenaZe s., baxtaZe u., maWaraSvili z., mediasamarTali, 
Tb., 2014 , 62. 

72   Wanturia l., adamianis ZiriTadi uflebebi da saqarTvelos momavali konstitucia, 
Jurn. `samarTali~, №5-6, 1993, 4.  

73   iqve, 8. 
74   demokratiul saxelmwifoSi yvela Tavisufali da Tanasworia, yvela Tanabrad monawi-

leobs saxelmwifo saqmeebis marTva-gamgeobaSi, TiToeulia kanonmdebelic da kanonis 
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nonmdeblis boWva ZiriTadi uflebebiT da am boWvis sasamarTloseuli Semowmeba-

doba.75 ar arsebobs saxelmwifos demokratiuli xasiaTis ufro mniSvnelovani sa-

zomi, vidre adamianis uflebebis dacvaa, rac, Tavis mxriv, gansazRvravs am saxel-

mwifos adgils civilizebul saxelmwifoTa TanamegobrobaSi.76 

`adamianis uflebebi — kacobriobis saerTo enaa, universaloba — am uflebaTa 

ganuyofeli Tviseba~.77 universaloba niSnavs adamianis uflebaTa garkveuli nus-

xis sayovelTao aRiarebas, romelic ganixileba kacobriobis ganviTarebis Tana-

medrove etapiT ganpirobebul aucilebel uflebaunarianobad.78 adamianis ufle-

baTa aRiareba bunebiTi samarTlis upirobo daSvebidan gamomdinareobs, adamianis 

uflebaTa deklaracia gonis samarTals, rogorc aqsiomas, ganixilavs.79 amdenad, 

adamianis uflebebi nebismier daweril kanons aRemateba,80 isini RirebulebaTa ie-

rarqiis saTaveSi dgas (zoiZe) da iseTi faseulobebia, romlebic win uswrebs mar-

Tlwesrigs.81  

ZiriTadi ufleba (Tavisufleba) nebismieri moqalaqis saxelmwifos mier aRia-

rebuli da konstituciiT dadgenili SesaZleblobaa, damoukideblad airCios qce-

vis marTlzomieri wesi, isargeblos misTvis miniWebuli sikeTiT rogorc piradi, 

ise sazogadoebis interesebis Sesabamisad. kanoniT dadgenili SesaZleblobebi erT 

SemTxvevaSi iwodeba uflebad, sxva SemTxvevaSi — Tavisuflebad. ufleba da Tavi-

sufleba adamianis qcevis wesis Tavisuflad arCevis samarTlebrivi SesaZleblobis 

miniWebis formulaa. roca pirovnebis arCevani dakavSirebulia konkretuli socia-

luri sikeTis gamoyenebasTan, kanonmdebeli mimarTavs cnebas — `ufleba~, xolo ro-

ca sakiTxi exeba iseT samarTlebriv SesaZleblobas, sadac mizanSewonilia xazi ga-

esvas qcevis wesis arCevis Tavisuflebas — `Tavisuflebis~ cnebas.82 

ganaTlebis ufleba ZiriTad uflebaTa kategoriaSi moiazreba. is socialuri 

uflebaa. me-18-19 saukunis sakanonmdeblo aqtebi ZiriTadad samoqalaqo da poli-

                                                                                                                                                         
aRmasrulebelic. gvazava g., ZiriTadi principebi sakonstitucio uflebisa, II gamocema, 
red.d.gegenava, Tb., 2014, 12. 

75  Wanturia l., adamianis ZiriTadi uflebebi da saqarTvelos momavali konstitucia, 

Jurn. `samarTali,~ №5-6, 1993, 4. 
76  aleqsiZe l., aris Tu ara adamianis sayovelTao uflebebi saerTaSoriso samarTlisgan 

damoukidebeli dargi?!, Jurn. `adamiani da konstitucia~, №1, 1999, 27. 
77  butros butros-gali, mosazreba miTiTebulia: aleqsiZe l., aris Tu ara adamianis 

sayovelTao uflebebi saerTaSoriso samarTlisgan damoukidebeli dargi?!, Jurn. 
`adamiani da konstitucia~, 1999, №1, 32.  

78  aleqsiZe l., aris Tu ara adamianis sayovelTao uflebebi saerTaSoriso samarTlisgan 
damoukidebeli dargi?!, Jurn. `adamiani da konstitucia~,1999, №1, 33. 

79   ueqsi r., samarTlis filosofia, Zalian mokle Sesavali, Tb., 2012, 1.  
80  radbruxi g., kanonieri umarTloba da zekanonuri samarTali, Targmna d. gegenavam, Jurn. 

`samarTlis Jurnali,~ 2012, №2, 320. 
81   Книпер Р., Закон и история, Баден-Баден, Алматы, 2005, 59.  
82   wereTeli k., ZiriTad ufleba-movaleobaTa ganzomilebani, Jurn. `samarTali~, 1993, №5-

6, 13. 
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tikur uflebebze amaxvilebdnen yuradRebas.ekonomikuri da socialuri uflebe-

bi mxolod maTi ganviTarebis saSualebad ganixileboda, mxolod gaeros 1948 wlis 

adamianis uflebaTa da TavisuflebaTa deklaraciam aRiara socialur-ekonomi-

kuri uflebebi.83 

socialuri ufleba ekonomikuri da kulturuli uflebebis msgavsad Sead-

gens moTxovnas, saxelmwifosgan raimes miRebis, gansxvavebiT politikuri da sa-
moqalaqo uflebebisgan, romlebic gulisxmoben uflebas — saxelmwifos winaaR-

mdeg moqmedebis.84 socialuri saxelmwifos idea me-20 s-is me-2 naxevarSi warmoiS-
va meore msoflio omis Semdeg. am ideis Tanaxmad, saxelmwifo efuZneba konsti-
tucias, samarTlianobas da pasuxismgebelia saxelmwifoSi socialuri samarTli-

anobis uzrunvelyofisa da socialuri dacvisTvis. konstituciaSi socialuri sa-
xelmwifos principis moxsenieba gulisxmobs xelisuflebisaTvis socialuri sa-

marTlianobis xorcSesxmisTvis konkretuli RonisZiebebis gatarebis konstitu-
ciuri davalebis micemas.85 realur cxovrebaSi unda arsebobdes socialuri piro-

bebi ZiriTadi uflebebis gansaxorcieleblad, radgan yvela uflebas ganapiro-
bebs is socialuri konteqsti, romelSic es uflebebi arsebobs.86 

socialuri saxelmwifo gamoyofs adamianis uflebebis ZiriTad CamonaTvals 

da uzrunvelyofs am uflebebis minimalur dones, igi qmnis erTgvar socialur 
qsels, romelic ayalibebs moTxovnasa da molodins, kerZod, rac ufro mets ake-

Tebs saxelmwifo xalxisTvis, miT metad fiqrobs xalxi, rom es momsaxureba 
RvTisgan naboZebi uflebaa, rac ZiriTadi uflebebis gansxeulebis garantiebs 
zrdis.87 amdenad, saxelmwifos moqmedeba am mimarTulebiT evoluciur xasiaTs un-

da atarebdes. 88 
ganaTlebis uflebas ramdenime funqcia gaaCnia: socialur-kulturuli, ro-

melic miznad isaxavs sazogadoebis sulieri cxovrebis ganviTarebas. ganaTlebis 

ufleba gavlenas axdens pirovnebis Camoyalibebis procesze, nergavs socialuri 

pasuxismgeblobis grZnobas, iZleva sulieri memkvidreobis SenarCunebisa da gan-

viTarebis saSualebas; socialur-ekonomikuri funqcia, rac ukavSirdeba sazoga-

doebis inteleqtualuri, samecniero-teqnikuri potencialis Camoyalibebas da 

ganviTarebas; socialur-politikuri funqcia, romelic uzrunvelyofs sazoga-

doebis usafrTxoebas, socialur kontrols, socialur mobilobas.89 

                                                 
83  korkelia k., qurdaZe i., adamianis uflebaTa saerTaSoriso samarTali adamianis uf-

lebaTa evropuli konvenciis mixedviT, Tb., 2004, 122. 
84   Хеллер А., Свобода как высшая идея , ix. <www.dissercat.com/content/kontseptsiya-prav>. 
85   oraxelaSvili al., liberalizmi da konstitucia, Jurn. `almanaxi~, №16, 2001, 36. 
86  axvlediani m., janmrTelobis dacvis ufleba saerTaSoriso samarTalSi, Jurn. `saer-

TaSoriso samarTlis Jurnali~, 2011, №1, 223. 
87  fridmani l., arsebobs Tu ara Tanamedrove samarTlebrivi kultura? inglisuridan 

Targmna l. bregvaZem, Jurn. `macne~, 2006, №1, 241. 
88  zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 57. 
89  galdava g., umaRlesi ganaTleba, rogorc sajarosamarTlebrivi funqcia da misi ganxor-

cielebis sajarosamarTlebrivi formidan (ssip) kerZosamarTlebriv formaze gadasv-
lis SesaZlebloba, sadoqtoro disertacia, Tb., 2010, 27. 
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adamianis mier ganaTlebis miRebis ufleba saxelmwifo Tu arasaxelmwifo sa-

ganmanaTleblo dawesebulebebSi aRiarebulia sxvadasxva saerTaSoriso aqtebiT, 

magaliTad, saerTaSoriso paqtiT ekonomikuri, socialuri da kulturuli ufle-

bebis Sesaxeb, evropis socialuri qartiiT, adamianis uflebaTa da Tavisufleba-

Ta Sesaxeb evropuli konvenciis damatebiTi oqmiT da sxva.90 miuxedavad imisa, rom 

TiToeuli qveynis konstitucia ganamtkicebs am uflebas, evropul konvencias mi-

erTebuli am Tu im saxelmwifosTvis adamianis uflebaTa da TavisuflebaTa Sina-

arsisa da farglebis gansazRvrisas, es konvencia `paraleluri konstituciis~ 

mniSvnelobas iZens.91 

calke unda aRiniSnos umaRlesi ganaTleba, romelic codnis gafarToebisa da 

ganviTarebis gadamwyveti faqtori, gamorCeulad Rirebuli kulturuli da mec-

nieruli miRwevaa rogorc yvela adamianisTvis, ise sazogadoebisTvis.92 umaRlesi 

ganaTleba, upirveles yovlisa, ganixileba, rogorc sazogadoebrivi pasuxismgeb-

loba ZiriTadi akademiuri da samoqalaqo Rirebulebebis SesanarCuneblad.93 ga-

naTleba, rogorc `Tanasworuflebianobis WiSkari~, yvelasTvis rom Ria iyos, sa-

Wiroa umaRlesi ganaTlebis sistemis gamarTuli muSaoba, rac, Tavis mxriv, piro-

baa politikuri institutebis marTebulad funqcionirebis, mrewvelobis da biz-

nesis efeqturobis, kulturis sicocxlisunarianobis, TiToeuli moqalaqis, mo-

mavali Taobis keTildReobis.94 

6. ganaTlebisa da mecnierebis kavSiri

adamianis kulturuli ufleba is uflebaa, romelic miniWebuli aqvs nebismi-

er individs da moicavs kulturul cxovrebaSi monawileobisa da samecniero aR-

moCenaTa SedegebiT sargeblobis uflebas.95 gaeros adamianis uflebaTa sayovel-

Tao deklaraciis 27-e da ekonomikuri, socialuri da kulturuli uflebebis sa-

erTaSoriso paqtis me-15 muxlis Tanaxmad, kulturuli uflebebi Seicavs Semdeg 

elementebs: kulturul cxovrebaSi monawileobis ufleba, mecnieruli progre-

sis miRwevebiT sargeblobis ufleba, mecnieruli, literaturuli an mxatvruli 

90   aris mosazreba, rom saxelmwifos mier Seqmnili da kontrolirebadi ganaTlebis sistema 
unda arsebobdes, rogorc erT-erTi mraval eqsperimentTa Soris, romelic unda fun-
qcionirebdes rogorc nimuSi da stimuli sxvaTaTvis, raTa SenarCundes daostatebis 
garkveuli standarti. ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, 
red. a. eide, k. krauze, a. rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 292. 

91  gabriCiZe g., normaTa ierarqia da adamianis uflebebi, krebuli: adamianis uflebaTa 
dacvis Tanamedrove gamowvevebi, red. k. korkelia, Tb, 2009, 88. 

92  evropis regionSi umaRles ganaTlebasTan dakavSirebuli kvalifikaciis cnobis 
konvencia. ix, `www.nplg.gov.ge/gsdl>. 

93   2003 wlis gracis deklaracia, ix. ` www.nplg.gov.ge/gsdl>.  
94   adleri m.j., paideaseuli SeTavazeba, saganmanaTleblo manifesti, Tb., 2007, 10. 
95  adamianis uflebaTa saerTaSoriso samarTali, leqsikoni-cnobari, red. l. aleqsiZe, Tb., 

2005, 7. 
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naSromebis avtorTa ufleba — dacul iqnes maTi moraluri da materialuri inte-

resebi, samecniero da SemoqmedebiTi muSaobisTvis saWiro Tavisufleba.96 

kulturis sxvadasxva ganmarteba arsebobs: erTi mxriv, is kacobriobis an ada-

mianTa garkveuli jgufis mier dagrovili materialuri memkvidreobaa, meore 

mxriv, kultura mxolod arsebuli kulturuli kapitali ki ar aris, aramed masSi 

moiazreba saxelovnebo da samecniero SemoqmedebiTi procesi, romelic sazoga-

doebis sulieri yofis mniSvnelovani nawilia.97 

socialuri saxelmwifos principi avalebs xelisuflebas, Seqmnas qveyanaSi 

kulturis ganviTarebis xelSewyobis pirobebi,98 uzrunvelyos kulturul cxov-

rebaSi moqalaqeTa SeuzRudavi monawileoba. yoveli individi Tavis pirovnu-

lobas Tavisi kulturidan gamomdinare aRiqvams.99 amasTan, `yovel xalxs, iseve 

rogorc calkeul adamians, Tavis biografia aqvs, romelSic Cans am xalxis kul-

turuli Subli, rogorc misi istoriuli ganviTarebis sulieri produqti, kul-

turul RirebulebaTa wesrigSi ki xalxis saxelmwifod organizebis xasiaTi~.100 

saqarTvelo iyo da aris kulturis saxelmwifo, radgan misTvis mTavari fase-

uloba yovelTvis kultura iyo.101 saqarTvelo stumarTmoyvare da mravalfero-

vani qveyanaa, romelic gansxvavebuli kulturebis, enebis da religiebis gzasayar-

ze mdebareobs da `ucxos~ prototipul samSoblod gvevlineba. amasTan, radgan 

ucxo verasodes ver gaxdeba mSobliuri ise, rom sakuTari Tavisebureba ar dakar-

gos, aqac rCeba `ucxos nestari~, romelic mosvenebis saSualebas ar gvaZlevs.102 

mecnieruli dakvirveba adasturebs, rom kulturuli moTxovnilebani aR-

zrdis produqts warmoadgens.yvela kulturuli praqtika da literaturis, mxat-

vrobisa Tu mecnierebis dargSi upiratesobis miniWeba mWidrod aris dakavSirebu-

li ganaTlebulobis donesa da amis Semdeg — socialur warmomavlobasTan.103 

                                                 
96   ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze, a. 

rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 29. 
97  qanTaria b., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqa-

laqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, avtorTa koleqtivi: burduli 
i., gociriZe e., erqvania T., zoiZe b., izoria l., kobaxiZe i., loria a., maWaraZe z., turava 
m., fircxalaSvili a.,futkaraZe i., qanTaria b., wereTeli d., jorbenaZe s., Tb., 2013, 400. 

98  izoria l., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqa-
laqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, avtorTa koleqtivi: burduli 
i., gociriZe e., erqvania T., zoiZe b., izoria l., kobaxiZe i., loria a., maWaraZe z., turava 
m., fircxalaSvili a., futkaraZe i., qanTaria b., wereTeli d., jorbenaZe s., Tb., 2013, 294. 

99  ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze,               
a. rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 115. 

100  zoiZe b., prof. l. Wanturias Rvawli civilisturi azris ganviTarebaSi, Jurn. `samar-
Tlis Jurnali~, 2012, №2, 343. 

101  zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 
196. 

102  valdenfelsi b., gzebi fenomenologiisa, pasuxs rom iZleva, frangulidan Targmna                      
d. labuCiZem, Tb., 2013, 16. 

103  burdie p., gansxvaveba, msjelobis socialuri kritika, frangulidan Targmna g. aramiZem, 
red. i. braWuli, Tb., 2006, 9. 
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Semoqmedeba adamianis iseTi moRvaweobaa, romlis Sedegad axali qmnileba iq-

mneba. Semoqmedeba Seqmnis an gamogonebis aqtia, romelic originalur, inovaciur 

da warmosaxviT qmnilebas badebs. Semoqmedeba viwro gagebiT mxolod mxatvrul 

saqmianobas gulisxmobs, farTo gaazrebiT ki — nebismier saqmianobas, romelic si-

axliT, ostatobiTa da sulierebiT gamoirCeva. mecniereba Tavisi bunebiT Semoq-

medebaa, radgan igi siaxlis, sulierebisa da ostatobis gansakuTrebuli integra-

luri erTianobaa, Tavisuflebisken swrafvis dauSreteli safuZvelia.104 mecnie-

reba mowodebulia imisTvis, rom sibrZnis moTxovnebs aRiareba moupovos da 

mdgradoba mianiWos.105 

adamianis gonebas SeuZlia mecnierebis dayofa sam nawilad. pirveli moicavs 

yvelaze wminda Teoriul principebs da abstraqtul cnebebs, romelTa praqtiku-

li gamoyeneba jer ucnobia, an romelTa gamoyeneba Soreul momavalSia SesaZlebe-

li, meore Tavis TavSi moiazrebs im zogad WeSmaritebas, romelic wminda Teorias 

efuZneba, magram mokle gziT pirdapir praqtikisken miemarTeba, xolo mesame aer-

Tianebs praqtikuli gamoyenebis meTodebsa da saSualebebs.106 

`mecniereba bunebis wabaZvaa, mecnieruli muSaoba yoveldRiuri msxverplSe-

wirva, abreSumis Wiisebri muSaobaa, rac uxilavia gareSeTaTvis da romlis erTa-

derTi anazRaureba TviT muSaobaa,~107 amasTan, `mecnierebisTvis adamians erTi si-

cocxle ar hyofnis~.108 azrovnebis varjiSi, ideaTa Zieba mkvlevars gamouTqmel 

sixaruls aniWebs, iseve rogorc yovelive, rac gonebasTan kavSirSia..109 mecnieri 

is adamiania, romelic eZebs da ara is, vinc mzad aris daamtkicos is, rac xelisuf-

lebas sWirdeba. mecniers ar unda hqondes mza pasuxebi kiTxvebze, radgan es mec-

nierebas ewinaaRmdegeba da ideologiis yvelaze negatiuri mxare Tavisuflebis 

arqonis yvelaze didi gamoxatulebaa.110 

mecnier-mkvlevars yoveli sityva mofiqrebuli, yoveli striqoni awonil-da-

wonili unda hqondes, qmnilebas pirovnuli mikerZoebis gareSe unda afasebdes.111 

Semoqmedebis procesSi mniSvnelovania enis faqtori. aracnobieri struqturire-

bulia rogorc ena, enis struqtura ganpirobebulia azriT da surviliT (Jak la-

                                                 
104  maisuraZe n, samarTlebrivi Tavisuflebis arsi da misi gamovlinebis formebi, Jurn. 

`adamiani da konstitucia~, 2006, №1. 
105   kanti i., zneobis metafizikis dafuZneba, Targmna l. ramiSvilma, red. n. naTaZe, Tb., 2013, 

89. 
106  tokvili a., demokratia amerikaSi, frangulidan Targmna d. labuCiZe-xoferiam, Tb., 2011, 

339. 
107   balzaki o., Sagrenis tyavi, Targmna g. qiqoZem, Tb., 2010, 218.  
108  jorbenaZe s., Cemi cxovrebis gza, prof. s. jorbenaZis 75-e wlisTavisadmi miZRvnili 

saiubileo krebuli, Tb., 2003, 5. 
109  balzaki o., Sagrenis tyavi, Targmna g. qiqoZem, Tb., 2010, 101-103. 
110  interviu vatikanis wm.saydris despanTan saqarTvloSi, arqiepiskopos klaudio 

gujerotisTan: tradicia da Tavisufali sindisis arCevani, Jurn. `solidaroba~, 2008, 
№2, 21. 

111   robaqiZe g., Pro domo sua, germanulidan Targmna g. kvataiam, Tb., 2012, 8. 
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kani).112 adamians sakuTari enis gamogoneba ar uwevs, is mza enobriv garemoSi ibade-

ba, anu mas mocemulobis saxiT eZleva winaparTa dadebiTi Tu uaryofiTi gamocdi-

leba, romelic enobriv masalaSia aRbeWdili.113 yovel enas, garda saerTo adamia-

nuri bunebisTvis damaxasiaTebeli kanonzomierebisa, gaaCnia sakuTari leqsikuri 

maragi da gramatikuli wyoba, rac Tavisebur gavlenas axdens masze mosaubre ada-

mianTa cnobierebaze.114 ena mxolod urTierTobis saSualeba ar aris, zogjer is 

magiis instrumenti xdeba, SesaZloa, naperwkali gaCndes Tavis adgilas naTqvam or 

sityvas Soris,115 adamianTa ideebi ara mxolod ganxorcieldeba enaSi, aramed is 

Tavad monawileobs am ideaTa formirebaSi (uorfi).116 enas ara mxolod goniT, ara-

med guliTac swvdebi, masSi xalxis mravalsaukunovani yofa irekleba,117 `ena sa-

ganZuria xalxis Wkuisa, zneobisa, grZnobisa, ena xalxis sulia~, `mxolod deda ena 

aris sulisa da gulisa, ucxo enani ki mxolod enani mexsierebisa~.118 

wera ki erTgvari Jinia, es moZraobaa arsaidan arsisken raRac idumalis Sesac-

nobad.119 Semoqmedebis procesSi bundovan Canafiqrsa da enas Soris simbiozs miv-

yavarT Sedegamde, romelic dasabam Canafiqrze ganuzomlad vrceli da mdida-

ria,120 STagonebis qrolvisas Semoqmeds xelewifeba dainaxos da aRbeWdos azrisa 

da sityvis erTaderTi da swori SeTanxmeba da Sedegad ganicados sixaruli Semoq-

medebiTi Canafiqris aRmocenebisa da momwifebis gamo.121 striqonebi, romelic Se-

moqmeds qaRaldze gadaaqvs, cvlis, amuSavebs, sakuTar Targze Wris, drois Semdeg 

                                                 
112   ueqsi r., samarTlis filosofia, Zalian mokle Sesavali, Tb., 2012, 139. 
113  oniani s., qarTuli enis gramatikis faqtori, rogorc bralis sakiTxis Semecnebis ara-

pirdapiri wyaro, prof l. andronikaSvilis xsovnisadmi miZRvnili krebuli: qarTuli 
samarTlis aqtualuri sakiTxebi, red. n. WiRlaZe, T. nemsiwveriZe, Tb., 2014, 27. 

114  oniani s., qarTuli enis gramatikis faqtori, rogorc bralis sakiTxis Semecnebis ara-
pirdapiri wyaro, prof l.andronikaSvilis xsovnisadmi miZRvnili krebuli: qarTuli 
samarTlis aqtualuri sakiTxebi, red. n. WiRlaZe, T., nemsiwveriZe, Tb., 2014, 39. 

115  elitisi o., xelovneba analogiis eniT metyvelebs, leqcia, wakiTxuli nobelis premiis 
miRebisas literaturis dargSi, 1961-1985, Tb., 2011, 172. platonis mosazrebiT, nawerSi 
azri saerTod ar aris, werisas araferi xdeba, azris naperwkali Cndeba mxolod zepir 
azrovnebaSi. mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 43. 

116 mosazreba miTiTebulia: Лившиц Р.З., Современная теория права, М.,1992.  
117  seferisi g., axalberZnuli tradiciis samanebi, leqcia, wakiTxuli nobelis premiis miRe-

bisas literaturis dargSi, 1961-1985, Tb., 2011, 25. `is, rasac goneba acnobierebs, gul-
mac unda igrZnos aucileblad, sasurveli Sedegi rom dadges~.zoiZe b., mizezi Cemi wig-
nis dawerisa da misi mTavari idea. 27.02.2014. wanamZRvari wignze:zoiZe b., samarTlis 
praqtikuli yofierebis Semecnebis cda (upiratesad adamianis uflebaTa WrilSi), 
eseebi, Tb., 2013. 

118   gogebaSvili i., rCeuli Tzxulebani, t I, Tb., 1989, 147. 
119  bioli h, poeziis gonebaSi wvdomis mcdeloba, leqcia, wakiTxuli nobelis premiis 

miRebisas literaturis dargSi, 1961-1985, Tb., 2011, 110. 
120  simoni k., Txrobis avantiura, leqcia, wakiTxuli nobelis premiis miRebisas litera-

turis dargSi, 1961-1985, Tb., 2011, 242. 
121  martinsoni h., ionsoni e., mTavari mizani: samarTlianoba yvelasaTvis, leqcia, wakiTxu-

li nobelis premiis miRebisas literaturis dargSi, 1961-1985, Tb., 2011, 127. 
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mis gverdiT Caiqrolebs da formaSi Camosxmuli, sazrisis saxiT, sxvaTaTvis gan-

sazRvrul mniSvnelobas SeiZens.122 SesaZloa, Semoqmedebis procesSi adamianma 

sxvisi azri gaimeoros da es iqneba ara plagiati, ara gavlena, aramed ubralod am 

azris yofierebis forma, radganazri arsebobs mraval mocemulobaSi, mraval Tav-

Si damoukideblad droisa da sivrcisgan.123 

warmatebuli mecnieruli muSaobis uzrunvelsayofad saWiroa bunebrivi mona-

cemebi anu niWi, mowodeba — SerCeuli dargisadmi siyvaruli da muSaobis unari. aseve, 

mecnieruli Semoqmedebis procesSi optimizmi warmatebis aucilebeli iaraRia.124 

`axalgazrdoba aris moazrovne, maZiebeli, niWieri. Zieba axalgazrdobisa, misi 

unari msxverplis gaRebis, swrafva mecnierebisken, misi sulis Zalasa da mis Rirseba-

ze metyvelebs~ (ilia meore).125 is RvTaebrivi gamonaTeba, rac uCveulos qmnis,axal-

gazrdobasa da nayofierebas ukavSirdeba, ra aris genia Tu ara nayofieri Zala, rom-

lis Seqmnilic ukvalod ar qreba da marad cocxlobs, ar arsebobs genia nayofieri 

Zalis xangrZlivi moqmedebis gareSe.126 amasTan, zogjer axalgazrdobas aqvs warmod-

gena, rom dedis muclidan dahyva imis Seqmnis unari, rac, wesisamebr, mravalwliani 

jafiTa da gamocdilebiT miiRweva.127axalgazrdobam unda Seimecnos, rom `calke 

aRebuli niWiereba SeuZlebelia raime sargeblis momtani iyos, Tu mas Tan ar axlavs 

daJinebuli, sistematuri, maRalnayofieri Sroma, romlis gareSec warmoudgenelia 

faseuli miRwevebis mopoveba, erTa Soris mniSvnelovanasparezobaSi sapatio adgi-

lis dakaveba~.128 

ekonomikur, socialur da kulturul uflebaTa saerTaSoriso paqtis me-15 (3-4) 

muxlis Tanaxmad, saxelmwifoebi kisruloben valdebulebas, pativi scen Tavisufle-

bas, romelic aucilebelia samecniero kvlevebisa da SemoqmedebiTi moRvaweobis-

Tvis, xeli Seuwyon saerTaSoriso TanamSromlobas mecnierebis da kulturis sfero-

Si. magaliTad, 1993 wels monrealSi iuneskos da gaeros adamianis uflebaTa centris 

egidiT Catarebul msoflio kongresze momzadda deklaraciis proeqti akademiuri 

Tavisuflebis Sesaxeb, romelic ideaSi uzrunvelyofda mkvlevarTa mier kvlevis 

sagnis da meTodebis Tavisuflad SerCevis uflebas, swavlebis Tavisuflebas.129 

122  bioli h., poeziis gonebaSi wvdomis mcdeloba, leqcia, wakiTxuli nobelis premiis 
miRebisas literaturis dargSi, 1961-1985, Tb., 2011, 107. 

123   mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 89. 
124  ilia vekuas mimarTva axalgazrda Taobisadmi: mecnieruli SemoqmedebisTvis optimizmi 

warmatebis aucilebeli iaraRia, Tb., 5 maisi, 1977, gazeTi, `Tbilisis universiteti~ 23 
ivnisi, 2007, 3. 

125  sruliad saqarTvelos kaTalikos patriarqi, uwmindesi da unetaresi ilia II, saSobao 
epistole, 1980, epistoleni, Tb., 2012, 32. 

126  goeTes saubrebi ekermanTan, Targmna a.gelovanma, baTumi, 1988, 160. 
127  goeTes saubrebi ekermanTan, Targmna a.gelovanma, baTumi, 1988,75. 
128  jorbenaZe s., mosazreba miTiTebulia: axvlediani z, `batoni sergo~,” prof. s. Jor-

benaZis 75-e wlisTavisadmi miZRvnili saiubileo krebuli, Tb., 2003, 32.  
129  ekonomikuri, socialuri da kulturuli uflebebi, II gamocema, red. a. eide, k. krauze,              

a. rosa, Targmna n. jafariZe-WyoiZem, Tb., 2005, 317. 
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saqarTvelos konstituciis 23-e muxlis (me-2) punqtis Tanaxmad, dauSvebelia 

SemoqmedebiT procesSi Careva, aravis aqvs ufleba, ukarnaxos Semoqmeds Sesaqmne-

li qmnilebis gamoxatvisas raime piroba an standarti.130 saWiroa, mecnierebis or-

ganizebis iseTi sistemis damkvidreba, romelic mecnieris SemoqmedebiT Tavisuf-

lebas uzrunvelyofs.131  

universiteti132 socialuri dawesebulebaa. am ukanasknelSi igulisxmeba yve-
la is instituti, romelic saxelmwifo meqanizms qmnis da swored am dawesebule-

bebis meSveobiT SeigrZnobs adamiani samoqalaqo sazogadoebis srulfasovan wev-
robas. SeuZlebelia ganaTlebuli axalgazrdobis arseboba ganaxlebuli dawese-
bulebebis gareSe, sadac epoqisa da cxovrebis wesis adekvaturi ganaTlebis miRe-

ba iqneba xelmisawvdomi.133 adamians ara mxolod sakuTari Tavis, aramed socialu-
ri institutebis imedic unda hqondes, radgan misi arsebobis ganmsazRvreli una-

rebis gansxeuleba adamianis miRma arsebul Rirebulebebzea damokidebuli.134 so-
cialuri dawesebulebis mimarT Cndeba kiTxva adamianis azrovnebidan gamomdina-

re, Tu risTvis arseboben isini.am kiTxvaze pasuxs iZleva saqmianobis principebi, 
raTa socialurma dawesebulebam SeinarCunos arseboba yoveli momdevno Taobis-
Tvis, iyos gonivrulad dasabuTebuli.135 

universitetebi, sxva umaRles saganmanaTleblo dawesebulebebis msgavsad, 
samoqalaqo sazogadoebis mniSvnelovan moqmed pirebs warmoadgenen. universite-

ti avtonomiuri dawesebulebaa, romelic gansxvavebuli istoriuli memkvidreo-
bisa da geografiuli pirobebis arsebobiT ganpirobebul sxvadasxva organizebul 
sazogadoebaSi qmnis, amowmebs, afasebs da avrcelebs kulturas kvlevisa da swav-

lebis gziT. universiteti scildeba geografiul da politikur sazRvrebs da 
adasturebs sxvadasxva kulturaTa urTierTcnobis da urTierTgavlenis sasi-

cocxlo aucileblobas. amasTan, swavla da kvleva erTmaneTisgan ganuyofelia, 
raTa saswavlo procesi ar CamorCes sazogadoebis cvalebad moTxovnebs da samec-

niero codnis miRwevebs. swavla da kvleva zneobrivad da inteleqtualurad da-
moukidebelia nebismieri politikuri da ekonomikuri Zalisgan, kvlevisa da swav-
lebis Tavisufleba sauniversiteto cxovrebis fundamenturi principia.136  

                                                 
130   gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqa-

laqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, avtorTa koleqtivi: burduli 
i., gociriZe e., erqvania T., zoiZe b., izoria l., kobaxiZe i.,loria a., maWaraZe z., turava m., 
fircxalaSvili a., futkaraZe i., qanTaria b., wereTeli d., jorbenaZe s., Tb., 2013, 245. 

131  zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 
213. 

132  `universiteti~ warmodgeba laTinuri sityvidan universitatis — erToblioba, is niSnavs 
umaRles samecniero-saswavlo dawesebulebas, romelic amzadebs mecnierebisa da 
kulturis sxvadasxva dargis maRalkvalificiur specialistebs. qarTuli enis 
ganmartebiTi leqsikoni, arn. Ciqobavas saerTo redaqciiT, Tb., 1960, 1554. 

133  zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda (upiratesad adamianis 
uflebaTa WrilSi), eseebi, Tb., 2013, 12. 

134  iqve, 9. 
135  elineki, mosazreba miTiTebulia: gogiaSvili g., SedarebiTi federalizmi, Tb., 2000, 230. 
136  universitetebis didi qartia, bolonia, 18 seqtemberi, 1988, ix. `www.nplg.gov.ge/gsdl>. 
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saqarTvelos demokratiul, socialur da samarTlebriv saxelmwifod Camoya-

libebis ganzraxva konstituciiT aris ganmtkicebuli. nebis avtonomia da plura-

lizmi sazogadoebriv urTierTobaTa nebismier sferoSi aucilebelia. ganaTle-

bis sferoSi, sabWoTa marTlwesrigisgan gansxvavebiT, saxelmwifos aRar gaaCnia 

monopolia, Tumca is rCeba dominantad da mis xelT aris kontrolis meqanizmebi. 

saqarTvelosTvis, rogorc patara qveynisTvis, gansakuTrebul mniSvnelobas 

iZens inteleqtualuri potencialis ganviTareba. Cven inteleqtiT, rogorc xel-

Seuxebeli, usxeulo, Tumca yvelaze faseuliT, unda SevZloT msoflio Taname-

gobrobaSi Rirseuli adgilis dakaveba. ganaTleba da saganmanaTleblo Tanam-

Sromloba gadamwyveti faqtoria stabiluri, mSvidobiani da demokratiuli sazo-

gadoebis ganviTarebisa da gaZlierebisTvis.137 dRes, mudmivcvalebad da mzard in-

ternacionalur sazogadoebaSi gansakuTrebiT gasacnobierebelia universitete-

bis roli,138 Sesabamisad, qarTuli universitetebis funqciaა Tanamedroveobis 

moTxovnebis Sesatyvisi profesionalebis momzadeba, faseuli samecniero kvleve-

bis ganxorcieleba, qarTuli mecnierebis winaSe arsebuli gamowvevebisadmi Tva-

lis gasworeba, raTa qarTuli mecnierebis saamayo warsuli awmyosa da momavalSi 

Tvisobrivad axali, Rirseuli SinaarsiT gansxeuldes. 

7. daskvna

aris mosazreba, rom arsebobs erTi mizani, romelic winaswar unda davuSvaT, 

rogorc namdvili yvela gonier arsebaSi, arsebuli bunebrivi aucileblobiT da 

es mizani bednierebaa.139 linkolnis gancxadebiT, amerikis damoukideblobis dek-

laraciaSi miTiTebuli bednierebisken swrafvis ganzraxva, momavlis winaSe dade-

buli, magrad jer kidev Seusrulebeli fici iyo.  

bednierebisken ltolva adamianis bunebis mTavari mamoZravebelia, magram 

`adamiani meamboxe arsebaa da gana meamboxe suls SeuZlia bednieri iyos?~140 Cven 

CaTreulni varT msoflio brunvaSi, usasrulobaSi da am brunvaSi miRweuli xor-

cieli kmayofileba verasodes mogvcems imis miRebis kriteriums, Tu ra aris bed-

niereba da rogor movipovoT igi.141 adamianis moZraoba gamowveulia wuxiliT, da-

ukmayofileblobiT, gaRizianebiT, misi mizania miaRwios iseT mdgomareobas, ro-

melic gonivruli da bunebiTia, Seesabameba samarTlianobas, Tavisuflebasa da 

adamianis Rirsebas.142 am gzaze sakuTari Zalebis rwmena ukeTesi momavlis Sesaq-

137  evropis ganaTlebis ministrebis erToblivi deklaracia, ix.` www.nplg.gov.ge/gsdl>. 
138  universitetebis didi qartia, preambula, bolonia, 18 seqtemberi, 1988, `www.nplg.gov. 

ge/gsdl>.  
139  kanti i., zneobis metafizikis dafuZneba, Targmna l. ramiSvilma, red. n. naTaZe, Tb., 2013, 

131. 
140   dostoevski f., Zmebi karamazovebi, w. I , rusulidan Targmna v. axalaZem, Tb., 2011, 371. 
141  mamardaSvili m., saubrebi filosofiaze, Tb., 1992. 
142  seiferti i., lirikuli da paTetikuri cnobiereba, leqcia, wakiTxuli nobelis premiis 

miRebisas literaturis dargSi, 1961-1985, Tb., 2011, 220. 
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mnelad yvelaze faseulia.amasTan, sasurvelia ara martod yofna, aramed sxvebTan 

xvedris Tanaziaroba.143 

filosofiuri TvalTaxedviT, miiCneva, rom `Cven, adamianebi Zalian dagviane-

bulad vayalibebT sakuTar pozicias samyaros mimarT~ (huserli), `Zalzed gvian 

vaxerxebT mTeli cxovrebis mTlianobaSi Sefasebas~ (nicSe).144 aRniSnuli, iSviaTi 

gamonaklisebis garda, cxovrebiseuli gzis galevis Semdeg xdeba xolme da am pro-

cesSi daismis kiTxva: ra iyo saWiro sasurveli, faseuli cxovrebisTvis — sikeTee-

bis aqtiuri Zieba, Rirebulebebsa Tu adamianTa Soris SemTxveviTi upiratesobis 

ararseboba, miukerZoebloba da erTguleba, ZiriTadi Rirebulebebis pativisce-

ma? (finisi).145 

calkeuli adamianebi erebs qmnian, kacobriobisTvis damRupvelia rogorc in-

dividTa Soris gansxvavebis gauqmeba da erTi xasiaTisa da iersaxis Camoyalibeba, 

ise erebis gaqroba. eri xom ganzogadoebuli pirovnebaa, yvelaze mciresac aqvs 

Tavisi gamorCeuli elferi, Tavis TavSi moicavs RvTiuri Canafiqris gansakuTre-

bul waxnags.146 qarTveli eri `mTeli Tavisi arsiT dainteresebuli imaSi, rom ar 

iyos erTgvarovani, rac mogvagonebs simfonias, sadac yvela TavisTvis mReris, 

jamSi ki polifoniuri simRera ismis~ (T. niniZe)147 da es asec gagrZeldeba im erTi-

an politikur, samarTlebriv da kulturul sivrceSi, romelsac evropa hqvia da 

iq damkvidrebis aucileblobas qarTuli sazogadoeba imanenturad Tu gaazrebu-

lad grZnobs, sivrceSi, sadac ikveTeba tendenciebi axali azrovnebisken swraf-

vis, mSvidobis damyarebis, Tavisuflebis, samarTlianobisa da keTildReobis miR-

wevis.148 

 

 

 

                                                 
143   neruda p., gzad gasxivosnebuli qalaqisken, leqcia, wakiTxuli nobelis premiis mi-

Rebisas literaturis dargSi, 1961-1985, Tb., 2011, 99.  
144  mosazreba miTiTebulia: vandelfelsi b., gzebi fenomenologiisa, pasuxs rom iZleva, 

frangulidan Targmna d. labuCiZem, Tb., 2013, 11. 
145  mosazreba miTiTebulia: ueqsi r., samarTlis filosofia, Zalian mokle Sesavali, Tb., 

2012, 21.  
146  solJenicini a., literaturas SeuZlia mSfoTvare Jams daexmaros kacobriobas, leqcia 

wakiTxuli nobelis premiis miRebisas literaturis dargSi, 1961-1985, Tb., 2011, 81. 
147 mosazreba miTiTebulia: babeki v., konstituciis SemuSaveba da miReba saqarTveloSi 

(1993-1995), II gamocema, germanulidan Targmna k. kublaSvilma, Tb., 2013, 164.  
148  bregaZe r., evrogaerTianebidan evrokavSiramde, Jurn. `adamiani da konstitucia~, №4, 

2005, 31. 
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naTia CitaSvili
*
 

pasuxismgeblobis gansazRvra forsmaJoruli daTqmiT  

saxelSekrulebo Tavisuflebisa da samarTlianobis farglebSi 

1. Sesavali

nebismieri saxelmwifos samarTali da ekonomika ormxrivi urTierTqmedebis 

procesSi arsebiT zegavlenas axdens erTmaneTis funqcionirebaze. Sesabamisad, 

samoqalaqo brunvis monawileTa ekonomikuri stabiluroba mniSvnelovnad gani-

sazRvreba moqnili samarTlebrivi regulirebiT da im saxelSekrulebo meqanizme-

biT, romelTa swori formireba da amoqmedeba ekonomikuri krizisis pirobebSic 

samoqalaqo brunvis stabilurobisa da interesTa wonasworobis SenarCunebis ga-

rantiebs qmnis.  

nebis avtonomiis principis gamovlinebaa mxareTa ufleba, saxelSekrulebo 

daTqmebis formirebiT moawesrigon da sakuTar interesebs Seusabamon valdebu-

lebis SeusruleblobiT gamowveuli samarTlebrivi Sedegebi da urTierTpasuxis-

mgeblobis wesi. grZelvadiani urTierTobebi moklebulia samarTlebriv gansazR-

vrulobasa da stabilurobas. pasuxismgeblobis gamomricxveli daTqmebis inkor-

porireba xelSekrulebaSi misi moqnilobis uzrunvelyofis meqanizmia. 

naSromis mizania, forsmaJorisa da Sesrulebis garTulebis momwesrigebeli, 

rogorc pasuxismgeblobis gamomricxveli, daTqmis samarTlebrivi agebulebis, 

misi aucilebeli elementebis, Sinaarsobrivi moTxovnebisa da Tanamdevi samar-

Tlebrivi Sedegebis Seswavla saxelSekrulebo Tavisuflebisa da samarTlianobis 

WrilSi.  

2. forsmaJorisa da Sesrulebis garTulebis momwesrigebeli

daTqmis mniSvneloba 

2.1. daTqmis gamoyenebis farTo areali 

forsmaJorisa da Sesrulebis garTulebis momwesrigebeli daTqmis, rogorc 

pasuxismgeblobis gamomricxveli safuZvlis, kvlevas gansakuTrebuli yuradReba 

eTmoba calkeuli qveynis iuridiul doqtrinaSi,1 unificirebul samarTalSi, 

* samarTlis doqtori, Tsu-is iuridiuli fakultetis asistent-profesori. 
1  Živković V., Hardship in French, English and German Law, London School of Economics - Law Department, 

Institute of Comparative Law, Belgrade, October, 2012, 7, <file:///C:/Users/Student/Downloads/SSRN-
id2158583.pdf>.  
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unidruasa2 da unsitralis3 saqmianobaSi. didia misi mniSvneloba swori sasamar-

Tlo praqtikis ganviTarebisTvisac. sasamarTlos mier Sesrulebis garTulebis 

damfuZnebeli samarTlebrivi winapirobebis Sefasebis da xelSekrulebis adapta-

ciis pirobebis gansazRvris procesSi aucilebelia mxareTa im saxelSekrulebo 

nebis amsaxveli daTqmis ganmarteba, romeli nebac maT eqnebodaT Secvlili gare-

moebebis arsebobis winaswari gaTvaliswinebis SemTxvevaSi. mxolod am pirobebSi 

iqneba SesaZlebeli sasamarTlosTvis, mxareTa saxelSekrulebo interesebs daa-

fuZnos xelSekrulebis adaptacia an, xelSekrulebis Sewyvetis SemTxvevaSi, sa-

xelSekrulebo nebas maqsimalurad Seusabamos gamosayenebeli samarTlebrivi 

dacvis saSualebebi. 

didi upiratesoba aqvs forsmaJorisa da Sesrulebis garTulebis momwesrige-

beli daTqmis inkorporirebas sainvesticio xelSekrulebebSi, gansakuTrebiT ma-

Sin, rodesac am urTierTobaSi ucxouri elementi aris CarTuli, rameTu saxel-

Sekrulebo daTqmis ararsebobisas gamosayenebeli pasuxismgeblobis gansazRvris 

erT-erTi qveynis sakanonmdeblo wesi SesaZlebelia miuRebeli aRmoCndes rome-

lime mxarisaTvis.  

gansakuTrebiT farTod gamoiyeneba aRniSnuli daTqma komerciul, samSeneb-

lo, sadazRvevo, sasaqonlo, ofSorul, salicenzio/sapatento da saerTaSoriso 

saaqcio sazogadoebaTa xelSekrulebebSi. aseve, saerTaSoriso praqtikidan sagan-

gebod unda gamoiyos navTobis miwodebis Sesaxeb grZelvadiani urTierTobebi.4 

 

2.2. daTqmiT uzrunvelyofili mizani 

 

saxelSekrulebo daTqmis arsebobisas gansazRvrulia mosamarTlis mier xel-

Sekrulebis adaptaciisa Tu Sewyvetis procesSi gamosayenebeli, mxareTa saxel-

Sekrulebo nebiT motivirebuli saxelmZRvanelo standarti, kriteriumebi, rom-

lebic xelSekrulebis modifikaciisa Tu misi gansazRvruli pirobebiT Sewyvetis 

procesSi uzrunvelyofs mxareTa interesebis maqsimalur realizebas. 

Sesrulebis garTulebis momwesrigebeli daTqmis ganmtkicebiT, mxareebi, sa-

samarTlos mier xelSekrulebis adaptaciis procesSi CarTvis nacvlad, saxelSek-

rulebo pasuxismgeblobis urTierTSeTanxmebiT mowesrigebis wess aniWeben upi-

ratesobas,5 romelic mxareTa Soris moqmed samarTlad iqceva im pirobiT, Tu ar 

arRvevs samoqalaqo kanonmdeblobis imperatiul normebs da ar ewinaaRmdegeba sa-

                                                 
2  kerZo samarTlis unifikaciis saerTaSoriso instituti. 
3  saerTaSoriso savaWro samarTlis gaerTianebuli erebis komisia.  
4  Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 

Vol. 19,1988-1989, 82, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

5  McKendrick E., The Regulation of Long-term Contracts in English Law, Good Faith and Fault in Contract 
Law, 1995, 332-333. 
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jaro wesrigs.6 saxelSekrulebo modifikaciis procesSi sasamarTlos Careva 

araprognozirebadi Sedegebis dadgomis riskis Semcvelia mxareebisaTvis.7 Sesaba-

misad, saxelSekrulebo daTqmis dadgena TviT mxareebs aRWuravs urTierTpasu-

xismgeblobis damoukidebeli marTvis meqanizmebiT.  

Sesrulebis garTulebis da forsmaJoris momwesrigebeli daTqmis, rogorc 

saxelSekrulebo meqanizmebis, mizani valdebulebiTsamarTlebrivi urTierTobis 

mdgradobis SenarCunebaa iseTi forsmaJoruli garemoebebis pirobebSic ki, ro-

goricaa inflacia, valutis kursis meryeoba, sakanonmdeblo cvlilebebi,8 saoma-

ri mdgomareoba9 da Semdgomi ekonomikuri krizisi.10 aRniSnuli daTqma xelSekru-

lebis adaptaciis uzrunvelyofis meqanizmia, romlis ararsebobis pirobebSi gar-

Tulebuli saxelSekrulebo valdebuleba sasamarTlos mier ufro maRali al-

baTobiT dakvalificirdeba darRvevad da Sewydeba.11 Sesrulebis garTulebisa da 

forsmaJoris momwesrigebeli saxelSekrulebo daTqma uzrunvelyofs mxareTa 

urTierTpasuxismgeblobis gansazRvras kontrahentTa nebis Sesabamisad da val-

debulebiTsamarTlebriv urTierTobaSi mesame piris Carevis prevenciis safuZ-

velia. 

6   Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Con-
tracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar Asso-
ciation  Section of International Law, Spring Meeting, April 2006, 11, <http://www.cisg.law.pace.edu/cisg/ 
biblio/fucci.html>. 

7   Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Con-
tracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar As-
sociation Section of International Law, Spring Meeting, April 2006, 43, <http://www.cisg.law.pace.edu/cisg 
/biblio/fucci.html>. 

8   Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Con-
tracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar As-
sociation  Section of International Law, Spring Meeting, April 2006, 11, <http://www.cisg.law.pace.edu/cisg/ 
biblio/fucci.html>. 

9   saomari mdgomareoba ganmartebulia forsmaJorul garemoebad qarTuli sasamarTlo 
praqtikis mier. ix.: saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-
kotrebis saqmeTa palatis 2011 wlis 18 aprilis gadawyvetileba saqmeze: № as-218-204-
2011; 2011 wlis 29 ivlisis gadawyvetileba saqmeze: № as-837-888-2011; 2011 wlis 1 
agvistos gadawyvetileba saqmeze: № as-931-969-2011; 2013 wlis 1 ivlisis gadawyvetileba 
saqmeze: № as-160-153-2013; 2013 wlis 7 martis gadawyvetileba saqmeze: № as-1162-1091-
2012; saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2014 wlis 4 aprilis gadawyvetileba saqmeze: №as-523-497-2013; saqarTvelos 
uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2014 wlis 
5 dekembris gadawyvetileba saqmeze: №as-302-284-2014 . 

10   ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 23 maisis gadawyvetileba saqmeze: № as-388-368-2011. 

11   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 104, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 
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saxelSekrulebo daTqmiT uzrunvelyofili mizani grZelvadiani saxelSek-

rulebo urTierTobebis stabilurobis uzrunvelyofa12 da valdebulebis dar-

Rvevis safuZvliT maTi Sewyvetis prevenciaa. 

 

3. forsmaJoris da Sesrulebis garTulebis momwesrigebel daTqmaTa 

koncefciis gaerTianeba saerTo forsmaJorul daTqmaSi  

 

3.1. daTqmaTa klasifikacia xelSekrulebis Sewyvetisa Tu adaptaciis  

miznis Sesabamisad 

 

forsmaJorisa da Sesrulebis garTulebis momwesrigebeli saxelSekrulebo 

meqanizmebi praqtikaSi xSirad gamoyenebadia.13 Sesabamisad, SesaZlebelia daTqma 

iTvaliswinebdes Sesrulebis garTulebisa da xelSekrulebis adaptaciis mowes-

rigebis mizans (Sesrulebis garTulebis daTqma)14 mxareTa mier damoukideblad an 

mesame pirisadmi mimarTvis gziT15 an/da xelSekrulebis SeCerebis16/Sewyvetis17 pi-

robebsa da gamosayenebel meoradi moTxovnis uflebebs (forsmaJoruli daTqma).18 

forsmaJoruli daTqmiT gaTvaliswinebuli samarTlebrivi dacvis meqanizmebia 

valdebulebis SeCereba19 da Sesrulebis valdebulebis gadavadeba forsmaJoruli 

                                                 
12  Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of 

Contracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar 
Association  Section of International Law, Spring Meeting, April 2006, 3, <http://www.cisg.law.pace.edu/ 
cisg/biblio/fucci.html>. 

13  Uribe M., The Effect of a Change of Circumstances on the Binding Force of the Contracts, Comparative 
Perspectives, Intersentia, 2011, 14. 

14  UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, 
A/CN.9/SER.B/2, 1988, 241, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–
e.pdf>. 

15  Uribe M., The Effect of a Change of Circumstances on the Binding Force of the Contracts, Comparative 
Perspectives, Intersentia, 2011, 14. 

16   Konarski H., Force Majeure and Hardship Clauses in International Contractual Practice, Int’l Bus. L. J., Vol. 4, 
2003, 405-407; Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Ven-
ture Agreements, oxford Student Legal Research Paper Series, №02/2011, July 2011, 4, <http://papers.ssrn. 
com/sol3/papers.cfm?abstract–id=1878558>. 

17   Uribe M., The Effect of a Change of Circumstances on the Binding Force of the Contracts, Comparative 
Perspectives, Intersentia, 2011, 14. 

18   aRniSnuli dayofis Sesaxeb ixileT: Ullman H., Enforcement of Hardship Clauses in the French and 
American Legal Systems, Cal. W. Int’l L. J., Vol. 19,1988-1989, 84, <http://heinonline.org/HOL/Page?handle 
=hein.journals/calwi19&div=9&g–sent=1&collection=journals>. 

19   magaliTad, saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa 2014 wlis 3 Tebervlis gadawyvetilebaSi saqmeze: №as-834-792-2013 aRniSnulia, 
rom xelSekrulebiT nakisri valdebulebis Sesrulebis vada gadaiwevs im vadiT, ra 
periodiTac iarsebebs forsmaJoruli garemoeba.  
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garemoebis moqmedebis xangrZlivobiT20 an xelSekrulebis Sewyveta,21 gamomdinare 

iqidan forsmaJoriT gamowveulia Sesrulebis droebiTi Tu mudmivi SeuZleblo-

ba.22 aRniSnuli daTqma xSirad Seicavs molaparakebis savaldebuloobis pirobas 

forsmaJoris uaryofiTi Sedegebis aRmofxvris an maTi samarTliani gadanawile-

bis uzrunvelsayofad.23 

Sesrulebis garTulebis momwesrigebeli daTqmiT uzrunvelyofili Sedegi 

xelSekrulebis SewyvetasTan SedarebiT ufro moqnilia, rameTu xelSekrulebis 

adaptaciis da xSirad saxelSekrulebo xarjebis mxareebze samarTliani gadanawi-

lebis meqanizmia. 24 

xSirad erT daTqmaSi kombinirebulia orive mizani: Sesrulebis garTulebisas 

xelSekrulebis adaptaciis da, misi SeuZleblobisas, xelSekrulebis Sewyvetis pi-

robebis mowesrigeba. 

miuxedavad daTqmebis zemoaRniSnuli klasifikaciisa, xSirad maT Soris gan-

sxvavebis warmoCena mxolod Teoriul doneze aris SesaZlebeli, rameTu is gare-

moebebi, romlebic Sesabamisi daTqmebis amoqmedebis safuZveli xdeba, umravles 

SemTxvevaSi urTierTmomcvelia.25 forsmaJoruli da Sesrulebis garTulebis 

momwesrigebeli daTqmebi, aRmomacenebeli garemoebebis TvalsazrisiT, umravles 

SemTxvevaSi urTierTTanmxvedria. daTqmaTa Soris konceptualuri gansxvaveba 

gansakuTrebiT iSleba maSin, rodesac erT daTqmaSi inkorporirebulia orive mi-

zani: Sesrulebis garTulebisas xelSekrulebis adaptaciis, da, misi SeuZleblo-

bisas, xelSekrulebis Sewyvetis pirobebis mowesrigeba. aRniSnuli kategoriis 

daTqmebi gansakuTrebiT gavrcelda Tanamedrove praqtikaSi da ukve SeuZlebelia 

forsmaJoruli Tu Sesrulebis garTulebis momwesrigebeli daTqmebisadmi maTi 

calsaxad mikuTvneba.  

20 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 27 martis gadawyvetileba saqmeze: № as-1300-1320-2011. 

21   Berger K.P., Renegotiation and Adaptation of International Investment Contracts: The Role of Contract Draf-
ters and Arbitrators., Vanderbilt Journal of Transnational Law, Vol. 36, 2003, 1352, <http://heinonline.org/ 
HOL/Page?handle=hein.journals/vantl36&div=55&g–sent=1&collection=journals№1380>. 

22   Böckstiegel K., Hardship, Force Majeure and Special Risks Clauses in International Contracts, wignSi: Horn 
N. (Ed.), Adaptation and Renegotiation of Contracts in International Trade and Finance, Kluwer: Deventer, 
1985, 159. 

23   Berger K.P., Renegotiation and Adaptation of International Investment Contracts: The Role of Contract 
Drafters and Arbitrators., Vanderbilt Journal of Transnational Law, Vol. 36, 2003, 1352, <http://heinonline. 
org/HOL/Page?handle=hein.journals/vantl36&div=55&g–sent=1&collection=journals№1380>. 

24   Horn N., The Concepts of Adaptation and Renegotiation in the Law of Transnational Commercial Contracts, 
wignSi: Horn N. (Ed.), Adaptation and Renegotiation of Contracts in International Trade and Finance, 
Kluwer: Deventer, 1985, 3, 5.  

25   Uribe M., The Effect of a Change of Circumstances on the Binding Force of the Contracts, Comparative 
Perspectives, Intersentia, 2011, 226-227. 



 
 

n. CitaSvili,   pasuxismgeblobis gansazRvra forsmaJoruli daTqmiT saxelSekrulebo 
Tavisuflebisa da samarTlianobis farglebSi 

 93

 

3.2. forsmaJoruli daTqmis daaxloeba xelSekrulebis SenarCunebis  

mizanTan da misi farTo ganmarteba 

 
forsmaJoruli daTqma farTod unda ganimartos, rameTu man SeiZleba moic-

vas rogorc dauZleveli Zalis, Sesrulebis absoluturi SeuZleblobis SemTxve-

vebi, aseve garemoebebi, romlebic valdebulebis ganuxorcieleblobas, mis uki-

dures garTulebas iwvevs. magaliTad, frangul samarTalSi forsmaJoruli da 

Sesrulebis garTulebis momwesrigebeli daTqmebi urTierTmomcvelia.26 mar-

Tlmsajulebis evropuli sasamarTlos27 mtkicebiT, forsmaJoris koncefcia ar 

SeiZleba Semoifarglos mxolod Sesrulebis absoluturi SeuZleblobis cnebiT, 

aramed igi moicavs mxaris kontrolis miRma aRmocenebul uCveulo garemoebebs, 

romelTa Sedegebis aRmofxvra, gonivruli windaxedulebisa da saTanado zrunvis 

miuxedavad, SeuZlebelia ukiduresad mZime danaxarjebis gareSe.28 amrigad, erTia-

ni forsmaJoruli daTqmis meqanizmiT SesaZlebelia xelSekrulebis formirebis 

etapzeve mowesrigdes Secvlil garemoebebTan dakavSirebuli rogorc Sesrule-

bis garTulebis, ise SeuZleblobis SemTxvevebSi mxareTa pasuxismgeblobis far-

glebi. aRniSnulis dadasturebaa erT-erTi qarTuli sasamarTlo gadawyvetile-

biT ganmartebuli xelSekruleba, romelic mxaris pasuxismgeblobisgan ganTavi-

suflebis safuZvlad adgenda forsmaJoruli garemoebiT gamowveul valdebule-

bis Sesrulebis Seferxebas an srul Seusruleblobas.29 

tradiciuli midgomis Tanaxmad, Sesrulebis garTulebisa da forsmaJoris mom-

wesrigebeli es ori kategoriis daTqma gansxvavebul samarTlebriv Sedegebs aRmoa-

cenebs.30 Tumca, iuridiul doqtrinaSi forsmaJoruli daTqmis axali, tradiciuli 

meTodisgan gansxvavebuli farTo ganmartebis Tanaxmad, aRniSnuli daTqmebi sul 

ufro uaxlovdeba Sesrulebis garTulebis momwesrigebeli saxelSekrulebo piro-

bebis arss da uzrunvelyofs praqtikulad msgavsi miznebis realizebas. kerZod: 

 

                                                 
26    Živković V., Hardship in French, English and German Law, London School of Economics - Law Department, 

Institute of Comparative Law, Belgrade, October, 2012, 6, <file:///C:/Users/Student/Downloads/SSRN-
id2158583.pdf>; Oppetit B., L'adaptation des contrats internationaux aux changements de circonstances: la 
clause de «hardship», 1972, 802, miTiTebulia: Ullman H., Enforcement of Hardship Clauses in the French and 
American Legal Systems, Cal. W. Int’l L. J., Vol. 19,1988-1989, 84, <http://heinonline.org/HOL/Page? 
handle=hein. journals/calwi19& div=9&g–sent=1&collection=journals>. 

27   European Court of Justice (ECJ). 
28  European Court of Justice, Judgment of 11 July, 1968, Case 4/68, Rec. 1968, 563, <http://eur-lex.europa.eu/ 

legal-content/ES/TXT/?uri=CELEX:61970CJ0011>. 
29   ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2009 wlis 23 ivlisis gadawyvetileba saqmeze: № as-30-367-09.  
30   Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Con-

tracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar Associa-
tion Section of International Law, Spring Meeting, April 2006, 10, <http://www.cisg.law.pace.edu/cisg/biblio/ 
fucci.html>. 
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 xelSekrulebis Sewyvetis SesaZleblobisa da zianis maqsimalur Semcirebas

 valdebulebis Sesrulebis damabrkolebeli garemoebebis daZleva-gada-

laxvas 

 forsmaJoris uaryofiTi Sedegebis Semcireba-likvidacias

 xelSekrulebis SenarCunebas, saxelSekrulebo wonasworobis aRdgenas mxa-

reTa urTierTmolaparakebis safuZvelze.31 

zemoaRniSnulis gaTvaliswinebiT, winamdebare naSromSi gamoyenebuli iqneba 

termini `forsmaJoruli daTqma~ misi farTo koncefciuri ganmartebiT, romelic 

moicavs rogorc Sesrulebis garTulebis, ise misi SeuZleblobis Sedegebis mo-

wesrigebis mizans. 

4. pasuxismgeblobis gamomricxveli sakanonmdeblo

safuZvlebisa da saxelSekrulebo daTqmebis urTierTmimarTeba da 

gamoyenebis wesi 

4.1. forsmaJoruli daTqmis eqskluziuri moqmedeba da misi SezRudvebi 

forsmaJoruli daTqma, miuxedavad imisa damoukidebeli debulebis saxiT 

aris ganmtkicebuli, Tu misi arseboba xelSekrulebis Sinaarsidan gamomdinare-

obs, unda ganimartos mTliani SeTanxmebis arsTan kavSirSi da ara sxva debulebe-

bisgan gancalkevebiT, izolirebulad.32 

aRniSnuli daTqma moqmedebs im pirobiT, Tu is pasuxismgeblobis kanonisgan 

gansxvavebul wess gansazRvravs.33 winaaRmdeg SemTxvevaSi mis gaTvaliswinebas Se-

TanxmebaSi azri ekargeba.  

pasuxismgeblobis ganmsazRvrel sakanonmdeblo doqtrinebs sasamarTlo ar 

miiRebs mxedvelobaSi, Tu mxareTa mier SeTanxmebulia xelSekrulebis Seusru-

leblobis an dabrkolebis riskis gadanawilebisa da Sesabamisi pasuxismgeblobis 

gansxvavebuli wesi.34 saxelSekrulebo daTqmis aRniSnuli maxasiaTebeli `daTqmis 

eqskluziurobis~ niSnad aris aRiarebuli iuridiul doqtrinaSi.35 aRniSnulisgan 

31   Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Venture Agree-
ments, oxford Student Legal Research Paper Series, №02/2011, July 2011, 14-15, <http://papers.ssrn. 
com/sol3/papers.cfm?abstract–id=1878558>. 

32   Sabine Corp. V, ONG Western, Inc., 725 F. Supp. 1171 (W.D. Okla.1989), <http://law.justia.com/cases/ 
federal/district-courts/FSupp/725/1157/1407158/>. 

33   Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 
Impracticability, J.L. & Com., Vol. 15, 1995-1996, 213, <http://heinonline.org/HOL/Page?handle=hein.journals/ 
jlac15&div=14&g–sent=1&collection=journals>. 

34   Kentucky Utilities Co. v. South East Coal Co., 836 S.W. 2 – 392, 397 (KY.1992). 
35   Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 

Impracticability, J.L. & Com., Vol. 15, 1995-1996, 227,  <http://heinonline.org/HOL/Page?handle=hein.journals/ 
jlac15&div=14&g–sent=1&collection=journals>. 
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gansxvavebiT, amerikis erTiani savaWro kodeqsis36 (SemdgomSi - aesk) 2-719-e (1) (b) 

paragrafis ganmartebidan gamomdinareobs, rom saxelSekrulebo debuleba, rome-

lic gansazRvravs mxareTa mier gamosayenebel samarTlebrivi dacvis saSualebas, 

fakultatiuria, garda im SemTxvevisa, Tu xelSekruleba Seicavs kanoniT gansazR-

vruli wesis gamouyeneblobisa da daTqmis eqskluziur moqmedebaze specialur 

miTiTebas.37  

daTqma unda asaxavdes mis statuss: is eqskluziurad adgens mxareTa meoradi 

moTxovnis uflebebs da gamoricxavs kanoniT gaTvaliswinebul meqanizmebs, Tu 

mxolod mxareTa pasuxismgeblobis ganmsazRvrel damatebiT saSualebad unda iq-

nes ganmartebuli.38 

 
4.2. pasuxismgeblobis sakanonmdeblo safuZvlebis amoqmedebis  

winapiroba da farglebi 

 
saxelSekrulebo daTqmiT Sesrulebis garTulebisa da forsmaJorul garemoe-

baTa Sedegebis mouwesrigeblobis SemTxvevaSi kanoniT gansazRvruli pasuxismgeb-

lobis reJimi moqmedebs.39 algeriis samarTali iSviaTi gamonaklisia am Tvalsazri-

siT. misi regulirebis (107-e (3) muxli) Tanaxmad, saxelSekrulebo daTqma, romelic 

Sesrulebis garTulebis mowesrigebis sakanonmdeblo reJims cvlis, baTilia.40 Sesa-

bamisad, pasuxismgeblobis ganmsazRvreli sakanonmdeblo safuZvlebis codna gansa-

kuTrebiT mniSvnelovania xelSekrulebis Sedgenaze uflebamosili pirisaTvis, Tu 

misi mizani kanonisgan gansxvavebuli  reJimis  dadgenaa.41 rodesac xelSekrulebis 

                                                 
36  Uniform Commercial Code, Cornell University Law School, Legal Information Institute, Copyright 1978, 

1987, 1988, 1990, 1991, 1992, 1994, 1995, 1998, 2001. The American Law Institute and the National 
Conference of Commissioners on Uniform State Laws; reproduced, published and distributed with the 
permission of the Permanent Editorial Board for the Uniform Commercial Code for the limited purposes of 
study, teaching, and academic research, 2003, <http://www.law.cornell.edu/ucc/ucc.table.html>. 

37  ix. aseve, Farnsworth E.A., Farnsworth on Contracts, Boston, 1990, 583.  
38  Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial Im-

practicability, J.L. & Com., Vol. 15, 1995-1996, 247, <http://heinonline.org/HOL/Page?handle=hein. journals/ 
jlac15&div=14&g–sent=1&collection=journals>. 

39  Trimarchi P., Commercial Impracticability in Contract Law: An Economic Analysis, International Review of 
Law and Economics, Vol. 11, Issue 1, 1991, 63; Fucci F.R., Hardship and Changed Circumstances as Grounds 
for Adjustment or Non-Performance of Contracts, Practical Considerations in International Infrastructure In-
vestment and Finance, American Bar Association Section of International Law, Spring Meeting, April 2006, 
11, <http://www.cisg.law.pace.edu/cisg/biblio/fucci.html>. 

40  Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Con-
tracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar Asso-
ciation Section of International Law, Spring Meeting, April 2006, 11, <http://www.cisg.law.pace.edu/cisg/ 
biblio/fucci.html>. 

41  Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial Im-
practicability, J.L. & Com., Vol. 15, 1995-1996, 229, <http://heinonline.org/HOL/Page handle=hein.journals/ 
jlac15&div=14&g–sent=1&collection=journals>. 
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ganmartebiT vlindeba, rom saxelSekrulebo daTqma arsebiTad emsgavseba pasuxis-

mgeblobis kanoniT gaTvaliswinebul wess, maSin am ukanasknels eniWeba upiratesoba.  

amasTanave, Sesrulebis garTulebis momwesrigebeli daTqmis SeTanxmebaSi gan-

mtkiceba srulad ar gamoricxavs Secvlili garemoebebis problematikis momwesri-

gebeli sakanonmdeblo danawesebis moqmedebas. aRiarebulia, rom sakanonmdeblo re-

gulireba im doziT moqmedebs, ra farglebiTac ar aris moculi Sesrulebis garTu-

lebis sakiTxi saxelSekrulebo daTqmiT da misi regulirebis miRma rCeba.42  

saxelSekrulebo daTqmis ararsebobisas molaparakebis proceduris gziT 

xelSekrulebis misadagebis Sesaxeb mxareTa SeuTanxmeblobis SemTxvevaSi sasamar-

Tlo oTx SesaZlo gadawyvetilebas iRebs: 1. akisrebs mxareebs molaparakebis gag-

rZelebis valdebulebas Secvlili garemoebebisadmi xelSekrulebis misadagebis 

mizniT; 2. wyvets xelSekrulebas gansazRvrul drosa da gansazRvruli pirobe-

biT;43 3. axorcielebs Secvlili garemoebebisadmi SeTanxmebis misadagebas saxel-

Sekrulebo zianisa da sargeblis mxareebze samarTliani gadanawilebis gziT,44 

sawyisi saxelSekrulebo wonasworobis aRdgenis mizniT;45 4. ucvlelad tovebs sa-

xelSekrulebo pirobebs Tavdapirvelad SeTanxmebuli SinaarsiT.  

5. daTqmis namdviloba saxelSekrulebo Tavisuflebisa da

samarTlianobis WrilSi 

forsmaJoruli daTqmis formireba dasaSvebia saxelSekrulebo Tavisufle-

bis zogadi SezRudvebis gaTvaliswinebiT.46 magaliTad, aesk-is 1-102 (3) paragra-

fis Tanaxmad, saxelSekrulebo SeTanxmebiT ar SeiZleba amave aqtiT aRiarebuli 

keTilsindisierebis, gulmodginebis, gonivrulobisa da mzrunvelobis valdebu-

lebebis gamoricxva. franguli samoqalaqo kodeqsis47 1134-e muxlis Tanaxmad, ka-

nonierad Sedgenili saxelSekrulebo SeTanxmeba moqmed samarTlad iqceva, rome-

lic vrceldeba mis mxareebze da igi unda aRsruldes keTilsindisierad. 

Tumca, mxareTa SeTanxmebam SesaZlebelia daadginos zemoxsenebuli valdebu-

lebebis Sesrulebis sazomi standartebi, garda im SemTxvevisa, Tu aRniSnuli 

42  Van Houtte H., Changed Circumstances and Pacta Sunt Servanda, in: Gaillard E. (ed.), Transnational Rules in 
International Commercial Arbitration. ICC: Paris, 1993, 110.  

43  Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Venture Agree-
ments, Oxford Student Legal Research Paper Series, №02/2011, July 2011, 3, <http://papers.ssrn.com/sol3/ 
papers.cfm?abstract–id=1878558>. 

44  ix. evropis saxelSekrulebo samarTlis principebis (Principles of European Contract Law – 
Parts I and II - Revised 1998, Part III – 2002, <http://www.jus.uio.no/lm/eu.contract.principles.parts.1. 
to.3.2002/>) (SemdgomSi – evropuli principebi)44 6:111-e me-3 `b“ muxli.  

45  Ciematniece I., Contract Renegotiation and Adaptation, Concept of Contract Renegotiation and Adaptation in 
International Commercial Law Contracts, Lambert Academic Publishing, Saarbrücken, 2010, 13. 

46  Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 
Impracticability, J.L. & Com., Vol. 15, 1995-1996, 231, <http://heinonline.org/HOL/Page?handle=hein.journals/ 
jlac15&div=14&g–sent=1&collection=journals>. 

47   French Civil Code, Translated by Rouhette G. with the assistance of Rouhette-Berton A., 2006. 
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SezRudvis standartebi aSkarad aragonivrulia.48 keTilsindisierebis principis 

darRvevam, samarTlianobisa da gonivrulobis valdebulebisgan gansxvavebiT, Se-

saZlebelia valdebulebis damoukidebeli tipis darRveva daafuZnos.49  

forsmaJoruli daTqma unda asaxavdes mis gamoyenebaze uflebamosil kontra-

hents. Tu daTqmiT sargebloba orive mxaris uflebamosilebaa, maSin mxareTa in-

teresebi samarTlianad unda iyos dabalansebuli, rom Tavidan iqnes aridebuli 

sasamarTlos Careva saxelSekrulebo urTierTobaSi farTo diskreciuli ufle-

bamosilebiT.50  

saxelSekrulebo daTqma samarTlianobis standarts maSin daakmayofilebs, 

Tu is arsebiTad mxolod erTi kontrahentis interesebisken ar iqneba gadaxrili. 

saxelSekrulebo daTqmis mizanic xom interesTa wonasworobis rRvevis pirobebSi 

usamarTlo Sedegebis prevenciaa. amitomac, amerikul samarTalSi Sesrulebis 

garTulebis arsebobisas gamosayenebeli saxelSekrulebo pirobebis aRsaniSnavad 

gamoiyeneba termini `arsebiTi uTanasworobis~51 momwesrigebeli daTqmebi.52 

amasTan, zemoxsenebuli daTqmis mimarT moqmedebs garkveuli SezRudvebi. 

kerZod, is ver gaxdeba mxareTaTvis usamarTlo Sedegebis wyaro, rameTu am daT-

qmebis arsebobis azri swored Tanasworuflebianobis uzrunvelyofaa.53 
 

6. forsmaJoruli daTqmis amoqmedebis winapirobebi  

 
Sesrulebis garTulebis momwesrigebeli daTqma ori ZiriTadi komponentisa-

gan Sedgeba: pirveli unda aRwerdes im garemoebebs, romelTa aRmoceneba daTqmis 

                                                 
48   Uniform Commercial Code, Cornell University Law School, Legal Information Institute, Copyright 1978, 

1987, 1988, 1990, 1991, 1992, 1994, 1995, 1998, 2001. The American Law Institute and the National Con-
ference of Commissioners on Uniform State Laws; reproduced, published and distributed with the permission 
of the Permanent Editorial Board for the Uniform Commercial Code for the limited purposes of study, 
teaching, and academic research, 2003, <http://www.law.cornell.edu/ucc/ucc.table.html>. 

49   ssk-is 405-e III `b“ muxlis analizidan ikveTeba, rom gulisxmierebis valdebulebis arse-
biTi darRveva aRmoacenebs xelSekrulebidan gasvlis meoradi moTxovnis uflebas. 
Sesabamisad, qarTuli kanonmdeblobiT, gulisxmierebis (romelic keTilsindisierebis 
principis Semadgeneli elementia) valdebulebis uxeSi xelyofa valdebulebis darRve-
vis damoukidebel saxed aris aRiarebuli, romelsac ukavSirdeba meoradi moTxovnis 
uflebebis aRmoceneba. ix. aseve, Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure 
Clauses in Situation of Commercial Impracticability, J.L. & Com., Vol. 15, 1995-1996, 231, <http:// heinonline. 
org/HOL/Page?handle=hein.journals/jlac15&div=14&g–sent=1&collection=journals>. 

50   Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 
Impracticability, J.L. & Com., Vol. 15, 1995-1996, 247, <http://heinonline.org/HOL/Page?handle=hein. journals/ 
jlac15&div=14&g–sent=1&collection=journals>. 

51   “Gross inequity”. 
52   aRniSnul sakiTxTan dakavSirebiT ixileT naSromi: Young M.O., Construction and Enforcement of 

Long-Term Coal Supply Agreements – Coping With Conditions Arising From Foreseeable And Un-foreseeable 
Events – Force Majeure And Gross Inequities Clauses, Rocky Mtn. Min. L. Inst. 127, Vol. 27, 1982. 

53   Živković V., Hardship in French, English and German Law, London School of Economics - Law Department, 
Institute of Comparative Law, Belgrade, October, 2012, 16, <file:///C:/Users/Student/Downloads/SSRN-
id2158583.pdf>. 
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amoqmedebis winapiroba xdeba, xolo meore — daTqmiT gaTvaliswinebuli movlene-

bis warmoSobis SemTxvevaSi saxelmZRvanelo proceduras da samarTlebriv Sede-

gebs.54  

saxelSekrulebo daTqmis savaldebulo Sinaarsobrivi maxasiaTeblebis aRwe-

risas, aucileblad unda iqnes gaTvaliswinebuli, rom urTierTsanacvlo valde-

bulebaTa Tanafardobisa da saxelSekrulebo wonasworobis rRveva55 Zalian far-

To, ganusazRvreli safuZvelia saxelSekrulebo daTqmis amoqmedebisa. aRniSnu-

lis sapirispirod, aucileblad unda daviwrovdes da konkretuli kriteriumebi 

dawesdes zemoxsenebuli koncefciebis — saxelSekrulebo wonasworobis da urTi-

erTsanacvlo valdebulebaTa Tanafardobis rRvevis — arsebobis SefasebisaT-

vis.56 

6.1. forsmaJorul movlenaTa gansazRvris Sinaarsobrivi moTxovnebi 

saxelSekrulebo daTqmis moqmedebis farglebis dadgena SesaZlebelia gan-

xorcieldes im movlenebis SezRuduli CamonaTvalis an konkretuli aRwerilo-

bis57 gansazRvriT, romlebic pasuxismgeblobisgan ganTavisuflebis winapiroba 

unda gaxdes valdebulebis Sesrulebis dabrkolebisas an SeuZleblobisas.58 Tu 

mxareTa interesi pasuxismgeblobisgan ganTavisuflebis farTo SesaZleblobebis 

miniWebaa, kontrahentTa miznis Sesabamisad, SesaZlebelia aseve dabrkolebaTa 

zogadi xasiaTis gansazRvra movlenaTa konkretuli CamonaTvalis nacvlad. 

Tumca, imisaTvis rom saxelSekrulebo daTqmebis namdvilobasTan dakavSire-

biT Tavidan iqnes acilebuli sasamarTlo davebi da, amasTanave, SenarCunebul iq-

nes saxelSekrulebo stabiluroba,59 mniSvnelovania daTqmebiT moculi garemoe-

bebis zusti maxasiaTeblebiT aRwera.60  

54   Fontaine M., Les Clauses de Hardship, aménagement conventionnel de l’imprévision dans les contrats 
internationaux à long terme, DCPI 51, 1976, 59, miTiTebulia: Uribe M., The Effect of a Change of 
Circumstances on the Binding Force of the Contracts, Comparative Perspectives, Intersentia, 2011, 225. 

55   Draetta U., Lake R. B., Nanda V. P., Breach and Adaptation on International Contracts, An Introduction to Lex 
Mercatoria, Butterworth Legal Publishers, 1992, 169. 

56   Uribe M., The Effect of a Change of Circumstances on the Binding Force of the Contracts, Comparative 
Perspectives, Intersentia, 2011, 226. 

57   ix. magaliTad, saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotre-
bis saqmeTa palatis 2000 wlis 28 ivnisis gadawyvetileba saqmeze: № 3k-310-2000. aRniS-
nul gadawyvetilebaSi ganmartebuli xelSekrulebiT, konkretulad ganisazRvra ava-
riuli situacia forsmaJorul, e.i. pasuxismgeblobis gamomricxav garemoebad.  

58   UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, 
A/CN.9/SER.B/2, 1988, 233, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–
e.pdf>. 

59   Frick J.G., Arbitration and Complex International Contracts, Kluwer Law International, Schulthess, 2001, 36. 
60   Uribe M., The Effect of a Change of Circumstances on the Binding Force of the Contracts, Comparative 

Perspectives, Intersentia, 2011, 225. 
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amrigad, saxelSekrulebo daTqmis namdvilobisaTvis, igi unda aRwerdes im mov-

lenas,61 romelic xelSekrulebiT gaTvaliswinebul pasuxismgeblobas aRmoacenebs.62 

aucilebelia imis aRniSvnac, rom forsmaJoruli movlenis gaTvaliswineba da daw-

vrilebiT aRwera ar SeiZleba winaswar moeTxovos mxares.63 Sesabamisad, saxelSekru-

lebo daTqmebis nawili moicavs movlenaTa vrcel CamonaTvals, nawili ki mxolod 

forsmaJoris an Sesrulebis garTulebis koncefcias gansazRvravs, aRwers, rogori 

xarisxisa da maxasiaTeblebis dabrkoleba CaiTvleba daTqmiT mocul movlenad. Tu 

am TvalsazrisiT xelSekruleba xarvezs Seicavs, maSin movlenis Sefasebis meqaniz-

mad mniSvnelovani xdeba Sesrulebis garTulebisa da forsmaJoris kanoniT gansazR-

vruli samarTlebrivi winapirobebis analizi.64 

daTqma, romelic Sesrulebis garTulebis pirobebSi xelSekrulebis misadagebas 

iTvaliswinebs, unda moicavdes Sesrulebis garTulebis arsis aRweras,65 rogorc 

daTqmis amoqmedebis safuZvels.66 

saerTaSoriso savaWro palatis mier gansazRvruli forsmaJoruli daTqmis 

standartis mixedviT, daTqma ar SeiZleba gavrceldes mxolod xelSekrulebis dade-

bis Semdgom aRmocenebul garemoebaze, mizanSewonilia man moicvas xelSekrulebis 

dadebamde arsebuli movlenebic, mxolod im pirobiT, Tu maTi arsebobis Sesaxeb 

codna da mxareTa mier maTi mxedvelobaSi miReba gonivrulad SeuZlebeli iyo.67 Tu 

mxareebs mxolod xelSekrulebis dadebis Semdgom aRmocenebul garkveul garemoe-

baTa pirobebSi aqvT pasuxismgeblobisgan ganTavisuflebis pirdapiri mizani, maSin 

aRniSnulis Sesaxeb aucileblad unda iqnes miTiTebuli forsmaJorul daTqmaSi.68  

                                                 
61   ix. magaliTad, Alfred C. Toepfer v Peter Cremer, [1975] 2 Lloyd's Rep 118. 
62   Wright W.C., Force Majeure Delays, Contract Interpretation/Force Majeure, Constr. Law., Vol. 26, 2006, 33, 

<http://heinonline.org/HOL/Page?handle=hein.journals/conlaw26&div=42&g–sent=1&collection=journals 
№196>.  

63   Southerington T., wignSi: Maggi M., Review of the Convention on Contracts for the International Sale of 
Goods (CISG), 2002-2003, Kluwer Law International, Netherlands, 2004, 277; Wright C., Force Majeure 
Clauses and the Insurability of Force Majeure Risks, Constr. Law, Vol. 23, 2003, 17,  <http://heinonline. 
org/HOL/Page?handle=hein.journals/conlaw23&div=46&g–sent=1&collection=journals>; Horn N., Standard 
Clauses on Contract Adaptation in International Commerce, 1985, 134 wignSi: Horn N., (ed.), Adaptation and 
Renegotiation of Contracts in International Trade and Finance, Deventer/The Netherlands, Kluwer Law and 
Taxation Publishers, 1985; Draetta U., Lake R. B., Nanda V. P., Breach and Adaptation on International Con-
tracts, An Introduction to Lex Mercatoria, Butterworth Legal Publishers, 1992, 195. 

64   aRniSnul sakiTxs mieZRvna statia: CitaSvili n., Sesrulebis garTulebisa da fors-
maJoris samarTlebrivi winapirobebi, `besarion zoiZe 60“, saiubileo krebuli, Tsu ga-
momcemloba, Tb., 2013, 314-350. 

65   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 81, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

66   UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, 
A/CN.9/SER.B/2, 1988, 243, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–
e.pdf>. 

67   ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, ICC Publication No. 650, 2003, 3, 
<http://www.trans-lex.org/700700>. 

68   iqve. 
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qvekontraqtoris mier valdebulebis Seusrulebloba ar SeiZleba ganxilul da 

saxelSekrulebo daTqmaSi asaxul iqnes forsmaJorul movlenad. aRniSnuli gaumar-

Tleblad daamZimebda kreditoris mdgomareobas, romelsac xelSemkvreli movalis-

gan Sesrulebis legitimuri molodini aqvs.69 Sesabamisad, pasuxismgeblobisgan gan-

TavisuflebisTvis movalem unda daamtkicos, rom rogorc misTvis, ise misi qvekon-

traqtorisTvis SeuZlebeli iyo damabrkolebeli garemoebis aRmocenebis winaswar 

gaTvaliswinebis, misi Tavidan acilebis an uaryofiTi Sedegebis daZlevis/Semcire-

bis SesaZlebloba da, amasTanave, movlena warmoiSva movalisa da misi submovalis 

kontrolis sferos miRma.70 

konvencia saqonlis saerTaSoriso nasyidobis xelSekrulebaTa Sesaxeb71 (Sem-

dgomSi — venis konvencia) 79-e (2) muxlSi ganamtkicebs `ormagi forsmaJoris~ wess, 

romlis Tanaxmad, Tu valdebulebis Seusrulebloba gamowveulia mesame piris mier, 

romelic movalis mier CarTul iqna valdebulebis srulad an misi nawilis Sesrule-

baSi, movalisa da mesame piris pasuxismgeblobisgan ganTavisufleba daiSveba 79-e (1) 

muxliT gaTvaliswinebuli safuZvlebis arsebobisas. amasTan, movalis ganTavisuf-

leba pasuxismgeblobisgan daiSveba, Tu igi pasuxismgeblobis gamomricxavi safuZ-

vlebis arsebobas daadasturebs ara mxolod sakuTar TavTan, aramed mesame pirTan 

mimarTebiTac.72 

amdenad, venis konvenciis 79-e (2) muxli moiTxovs qvekontraqtis arsebobas, ro-

melic, Tavisi arsiT, Tavdapirvel xelSekrulebas ukavSirdeba, Tumca qvekontraq-

tis monawile mxare organulad damoukidebelia mTavari xelSekrulebis mxarisa-

gan.73 

sasamarTlo doneze Sesrulebis garTulebis interpretaciis sirTuleebisa da 
mravalmxrivobis gamoricxvis mizniT,74 aucilebelia, daTqma asaxavdes im Sedegebs,75 

69   ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, ICC Publication No. 650, 2003, 3, 
<http://www.trans-lex.org/700700>. 

70   ormagi forsmaJoris wesi. 
71   United Nations Convention on Contracts for the International Sale of Goods (CISG) 1980, United Nations 

Commission on International Trade Law, United Nations, New York, November, 2010 (United Nations’ 
Publication – Sales No. E. 10. V.14), ix. aseve, <http://www.cisg.law.pace.edu/cisg/text/text.html>. 

72   Gabriel H.D., Contract for the Sale of Goods, A Comparison of Domestic and International Law, Oceana 
Publications, Inc, Dobbs, Ferry, New York, 2004, 219; Flambouras D.P.,The Doctrines of Impossibility of 
Performance and Clausula Rebus SIC Stantibus in the 1980 Convention on Contracts for the International Sale of 
Goods and the Principles of European Contract Law - A Comparative Analysis, Pace Intl'l L. Rev.,Vol. 13, 2001, 
273, <http://heinonline.org/HOL/Page?handle=hein.journals/pacinlwr13&collection=journals&page= 261>. 

73   Pizer L.K., Smith M.R. (Eds. in Chief), Southerington T., Review of the Convention on Contracts for the 
International Sale of Goods (CISG) 2002-2003, Kluwer Law International, The Hague, London, New York, 
2004, 288. 

74   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 91, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

75   Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 
Impracticability, J.L. & Com., Vol. 15, 1995-1996, 248, <http://heinonline.org/HOL/Page?handle=hein. jour-
nals/jlac15&div=14&g–sent=1&collection=journals>. 
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rasac forsmaJoruli garemoeba gavlenis saxiT gamoiwvevs valdebulebis Sesrule-
baze.76  

im samarTlebrivi Sedegebis aRwera, romelTa dadgomac daTqmis amoqmedebis wi-
napiroba xdeba, daTqmis gamoyenebis ufro farTo areals qmnis, calkeuli garemoe-
bebis daxasiaTebasTan SedarebiT. umjobesia mxareebma konkretuli samarTlebrivi 
Sedegebisgan daizRvion Tavi, vidre winaswar araganWvretadi movlenebisagan.  

 

6.2. sakanonmdeblo koncefciaTa gamoyeneba saxelSekrulebo  

daTqmiT mocul movlenaTa arasrulyofili gansazRvrisas 

 

forsmaJoruli daTqma gansazRvrulobis maRali standartiT unda iqnes for-

mulirebuli, raTa aRniSnuli daTqmis amoqmedeba saxelSekrulebo urTierTobis 

stabilurobis rRvevis safuZvlad ar iqces. Ria, bundovani da dauzustebeli kon-

cefciebisa da terminebis gamoyeneba araerTgvarovani interpretaciis winapirobad 

warmoCindeba daTqmebis amoqmedebis etapze. 

Tu saxelSekrulebo daTqma ar moicavs im garemoebaTa CamonaTvals, romelTa 

pirobebSic daTqma unda iwyebdes amoqmedebas da arc forsmaJorisa da Sesrulebis 

garTulebis koncefcias gansazRvravs, maSin kanoniT gansazRvruli samarTlebrivi 

winapirobebi iqneba gamosayenebeli.  

kerZod, ssk-is 398-e muxlis pirveli winadadebiT, Secvlili garemoebebisadmi 

xelSekrulebis misadageba gansazRvruli samarTlebrivi winapirobebis77 arsebobas 

ukavSirdeba: (1) xelSekrulebis safuZvlad miCneuli garemoebebis, (2) arsebiTi 

cvlilebis (3) aRmoceneba xelSekrulebis dadebis Semdgom, (4) garemoebaTa winaswar 

gaTvaliswinebis SeuZlebloba78 — araganWvretadoba, gauTvaliswinebloba, (5) gare-

moebis arseboba movalis kontrolis sferos miRma, Sesabamisad, movalis arabraleu-

loba,79 (6) valdebulebis Sesrulebis ukiduresi damZimeba,80 (7) mizezobrivi kavSi- 

                                                 
76   Rhorer J.R., Warren P.R., Force Majeure Implications of Acid Rain Legislation: The Litigation Battle of the 

1990s, J. Nat. Resources & Envtl. L., Vol. 8, 1992-1993, 35, <http://heinonline.org/HOL/LandingPage?handle 
=hein.journals/jnatrenvl8&div=10&id=&page=>. 

77  ssk-is 398-e muxlis gamoyenebis samarTlebrivi winapirobebis Sesaxeb ix.: saqarTvelos 
uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2010 wlis 
6 ivnisis gadawyvetileba saqmeze: №as-7-6-2010; 2008 wlis 25 noembris gadawyvetileba 
saqmeze: №as-466-707-08; 2011 wlis 4 ivlisis gadawyvetileba saqmeze: №as- 762-818-2011. 

78 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pa-
latis 2010 wlis 6 ivnisis gadawyvetileba saqmeze: №as-7-6-2010; 2008 wlis 25 noembris 
gadawyvetileba saqmeze: №as-466-707-08; 2011 wlis 4 ivlisis gadawyvetileba saqmeze: 
№as- 762-818-2011. 

79  valdebulebis Sesrulebis dabrkoleba an SeuZlebloba pasuxismgeblobisgan ganTa-
visuflebis safuZvlad ganixileba maSin, Tu gamowveulia forsmaJoruli garemoebiT da 
ar aris kavSirSi piris ganzrax an gaufrTxilebel qmedebasTan. ix. saqarTvelos uze-
naesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2008 wlis 10 
noembris gadawyvetileba saqmeze: №as-617-842-08.  

80  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pa-
latis 2008 wlis 25 noembris gadawyvetilebiT saqmeze: №as-466-707-08 dadgenilia, rom 
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ri81 — xelSekrulebis Sesrulebis garTuleba, rogorc Secvlili garemoebebis uSua-

lo Sedegi, (8) garemoebaTa winaswar gaTvaliswinebis SemTxvevaSi: (a) mxareTa mier 

xelSekrulebis ardadeba (e.i.) saxelSekrulebo interesis ararseboba xelSekrule-

bis dadebis mimarT, an (b) mis gansxvavebul Sinaarsze SeTanxmeba.82 

mniSvnelovania, rom zemoT formulirebuli samarTlebrivi winapirobebis um-

ravlesoba ara mxolod Sesrulebis garTulebis, aramed Sesrulebis arabraleuli 

SeuZleblobis — forsmaJoris samarTlebriv maxasiaTeblebad SeiZleba iqnes ganxi-

luli.83 

moyvanili sakanonmdeblo debulebis samarTlebrivi analizis safuZvelze ik-

veTeba Sesrulebis garTulebisa da forsmaJoris warmoSobisaTvis aucilebeli, 

magram muxliT pirdapir araformulirebuli, damatebiTi winapirobebi. kerZod, Tu 

garemoebaTa cvlileba mxarisaTvis ar aris xelSekrulebis dadebis etapze savara-

udo, saxezea gauTvaliswineblobis winapiroba, romelic imavdroulad gulisxmobs 

dabrkolebis arakontolirebad xasiaTs, mis gardauval bunebas. kerZod, Tu kon-

trahenti ar iTvaliswinebda da arc SeeZlo gaeTvaliswinebina garemoebaTa cvli-

leba, Sesabamisad, igi moklebuli iyo am obieqturi dabrkolebis Tavidan acilebis, 

daZlevis an misi uaryofiTi Sedegebis aRmofxvris obieqtur SesaZleblobas84 saWi-

ro windaxedulebisa da gulisxmierebis gamovlenis SemTxvevaSic.85  

                                                                                                                                                         
Secvlili garemoebebisadmi xelSekrulebis misadagebis safuZvelia xelSekrulebis 
ekonomikuri bazisis mkveTri, kardinaluri Secvla da mxareTa urTierTsanacvlo val-
debulebaTa balansis mniSvnelovani rRveva.  

81  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pa-
latis 2014 wlis 9 ianvris gadawyvetileba saqmeze: №as-735-697-2013 . 

82   axvlediani z., valdebulebiTi samarTali, Tb., 1999, 57.  
83  forsmaJori, anu dauZleveli Zala 

SeuZlebels xdis valdebulebis jerovnad Sesrulebas, amdenad, forsmaJoruli situa-
cia niSnavs mxareTa damoukideblad, obieqturad arsebul iseT garemoebebs, romelTa  
arseboba gamoricxavs movalis brals. ix. saqarTvelos uzenaesi sasamarTlos samoqala-
qo, samewarmeo da gakotrebis saqmeTa palatis 2009 wlis 23 ivlisis gadawyvetileba sa-
qmeze: №as-30-367-09.  

84  erT-erTi mxaris saxsrebis nakleboba ar CaiTvleba forsmaJorul movlenad. ix. saqar-

Tvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 

2011 wlis 18 aprilis gadawyvetileba saqmeze: №as-218-204-2011. msgavsad aRniSnulisa, 
doqtrinaSi subieqturi gadaxdisuunaroba pasuxismgeblobisgan ganTavisuflebis sa-

fuZvlad ar ganixileba (ix. Busch D., Hondius E., The Principles of European Contract Law and Dutch 

Law: A Commentary (Perspectives on Company Law), Kluwer Law International; 1st ed., August 27, 2002, 

341), rameTu igi movalis kontrolis sferoSi moiazreba da hipoTeturad arsebobs mas-

ze zemoqmedebis SesaZlebloba movalis mxridan.  
85  ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2010 wlis 5 ivlisis gadawyvetileba saqmeze: № as-418-391-2010. 
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zemoaRniSnuli winapirobebis arseboba dabrkolebas movalis kontrolis 

sferos miRma86 moiazrebs da, Sesabamisad, afuZnebs dabrkolebis mimarT movalis 

arabraleulobis kidev erT damatebiT winapirobas.  

Sesabamisad, pasuxismgeblobisgan ganTavisuflebisaTvis sakmarisi ar aris sa-

xelSekrulebo urTierTobaSi aRmocenebuli garemoebis Tanxvedra saxelSekrule-

bo daTqmiT gaTvaliswinebul movlenasTan, aramed aucilebelia, rom gamoricxuli 

iyos damabrkolebeli garemoebis aRmocenebis winaswar gaTvaliswinebis,87 misi Tavi-

dan acilebis an uaryofiTi Sedegebis daZlevis88/Semcirebis SesaZlebloba mxare-

TaTvis da, amasTanave, aucilebelia movlenis arseboba movalis kontrolis sferos 

miRma.89 erT-erT saqmeSi arsebuli xelSekrulebis Tanaxmad, mxareebma urTierTSe-

TanxmebiT gamoricxes finansuri siZneleebis, sagadasaxado da sxva saxelmwifo or-

ganoebTan, aseve sxva fizikur da iuridiul pirebTan urTierTobis gamo damdgari -

Sedegebis forsmaJorul situaciad aRiareba.90 aRniSnulis mizezad ganxilul unda 

iqnes faqti, rom zemoxsenebuli dabrkolebebis Tavidan acileba da marTva garkve-

ulwilad movalis SesaZleblobebis sferos ganekuTvneba.  

xSirad mxareebi pasuxismgeblobisgan ganTavisuflebis ganmsazRvreli daT-

qmis amoqmedebis winapirobad adgenen uflebamosili saxelmwifo organos, savaW-

ro Tu notariusTa palatis mier forsmaJoruli movlenis arsebobis dadasture-

bas.91 magaliTad, saqarTvelosa da ruseTs Soris arsebuli daZabuli viTare-

bis gamo, sainvesticio xelSekrulebis Sewyvetis faqti saqarTvelos savaWro pa-

                                                 
86  Liu Ch., Changed Contract Circumstances, 2005, <http://www.cisg.law.pace.edu/cisg/biblio/liu5.html>; Lind-

ström N., Changed Circumstances and Hardship in the International Sale of Goods, NJCL, 2006/1, 8, 
<www.njcl.fi/1–2006/commentary1.pdf>; Southerington T., wignSi: Maggi M., Review of the Convention on 
Contracts for the International Sale of Goods (CISG), 2002-2003, Kluwer Law International, Netherlands, 
2004, 275-276. forsmaJoruli garemoebebis mxareTa damoukideblad aRmocenebul, gareSe 
movlenebad aRiarebis Sesaxeb ix. aseve, saqarTvelos uzenaesi sasamarTlos samoqala-
qo, samewarmeo da gakotrebis saqmeTa palatis 2010 wlis 4 Tebervlis gadawyvetileba 
saqmeze: № as-1162-1424-09. 

87  Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Con-
tracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar As-
sociation  Section of International Law, Spring Meeting, April 2006, 17, <http://www.cisg.law.pace.edu/cisg/ 
biblio/fucci.html>. 

88  Tu movalis SesaZleblobis sferoSia Sesrulebis alternatiuli gzis gamoZebnis saSua-
leba, maSin aRniSnuli gamoricxavs forsmaJoruli garemoebis safuZvliT pasuxismgeb-
lobisgan ganTavisuflebas, rameTu movalem ar ganaxorciela forsmaJoruli garemoebis 
uaryofiTi Sedegebis aRmofxvris valdebuleba da ar mimarTa Sesrulebis alternatiul 
meqanizmebs. ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo  da gakot-
rebis saqmeTa palatis 2010 wlis 27 ivlisis gadawyvetileba saqmeze: №as-576-542-2010. 

89   ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, ICC Publication No. 650, 2003, 2, 
<http://www.trans-lex.org/700700>.  

90   ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 25 maisis gadawyvetileba saqmeze: № as-1220-1480-09. 

91   UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, 
A/CN.9/SER.B/2, 1988, 240, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–
e.pdf>. 
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latam92 konkretuli mxareebisaTvis forsmaJorul garemoebad cno.93 saintere-

soa, saqarTvelos savaWro-samrewvelo palata miiCneva Tu ara forsmaJoruli ga-

remoebis damdgen eqskluziur organod, Tu dauZleveli Zala ar SeiZleba warmo-

adgendes martooden savaWro-samrewvelo palatis Sefasebis sagans da igi SesaZ-

lebelia Sefasebul iqnes xelSekrulebis monawile mxareTa an sxva damoukidebe-

li dawesebulebis mier.94 aRniSnuli sakiTxi SesaZlebelia mxareTa saxelSekrule-

bo daTqmiT daregulirdes da mxareebma Tavad gansazRvron forsmaJoruli gare-

moebis Sefasebaze uflebamosili subieqti. erT-erT sasamarTlo gadawyvetileba-

Si miTiTebulia: savaWro-samrewvelo palata amowmebs forsmaJoris arsebobas, a-

nu im garemoebas, romelic SesaZlebelia CaiTvalos dauZlevel Zalad, xolo pir-

Ta pasuxismgeblobis sakiTxis gadawyveta mis kompetenciaSi ar Sedis.95 

7. forsmaJorul garemoebaTa pirobebSi gamosayenebeli proceduris da

samarTlebrivi meqanizmebis saxelSekrulebo daTqmiT mowesrigeba

xelSekruleba umTavresad unda asaxavdes mxareTa ufleba-movaleobebs96 da 

maTi samarTlebrivi dacvis saSualebebs97 — valdebulebis Sesrulebis SeCerebas98 

da dabrkolebis moqmedebis xangrZlivobiT xelSekrulebis vadis gazrdas,99 xel-

SekrulebiT gaTvaliswinebulis alternatiul Sesrulebas an alternatiuli Ses-

92   `saqarTvelos savaWro-samrewvelo palatis Sesaxeb~ saqarTvelos 2001 wlis 26 oqtom-
bris №1131 kanonis me-4 muxlis me-3 punqtis `d~ qvepunqtis Tanaxmad, fizikuri an 
iuridiuli piris mier nebayoflobiT wardgenili ganacxadis safuZvelze, saqarTve-
los savaWro-samrewvelo palata axorcielebs forsmaJorisa da sagareo ekonomikur 
saqmianobasTan dakavSirebuli sxva garemoebebis damowmebas. 

93  savaWro-samrewvelo palatis aRniSnuli uflebamosilebis Sesaxeb ixileT saqarTvelos 
uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2011 wlis 
18 aprilis gadawyvetileba saqmeze: №as-218-204-2011; 2009 wlis 23 ivlisis gadawyve-
tileba saqmeze: № as-30-367-09. saqarTvelos uzenaesi sasamarTlos samoqalaqo, same-
warmeo da gakotrebis saqmeTa palatis 2010 wlis 4 noembris gadawyvetileba saqmeze: 
№as-878-826-2010.  

94  ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2014 wlis 2 ivnisis gadawyvetileba saqmeze: № as-1118-1065-2013. 

95   ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 5 ivlisis gadawyvetileba saqmeze: № as-418-391-2010. 

96   Maskow D., Hardship and Force Majeure, Am. J. Comp. L., Vol. 40, 1992, 657,  
97   Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Venture Agree-

ments, oxford Student Legal Research Paper Series, №02/2011, July 2011, 14, <http://papers.ssrn.com/sol3/ 
papers.cfm?abstract–id=1878558>. 

98   Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Cont-
racts, Practical Considerations in International Infrastructure Investment and Finance, American Bar Associati-
on Section of International Law, Spring Meeting, April 2006, 11, <http://www.cisg.law.pace.edu/cisg/biblio/ 
fucci.html>. 

99   Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Venture Agree 
ments, oxford Student Legal Research Paper Series, №02/2011, July 2011, 12, <http://papers.ssrn.com/sol3/ 
papers.cfm?abstract–id=1878558>. 
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rulebis Ziebis valdebulebas,100 kontrahentis Setyobinebas, keTilsindisier ur-

TierTmolaparakebas, xelSekrulebis adaptacias an, aRniSnulis SeuZleblobis 

SemTxvevaSi, mis Sewyvetas. 

Sesabamisad, saxelSekrulebo daTqmis formirebisas umniSvnelovanesia, rom is 

mkacri sizustiT adgendes mis mier nawarmoeb samarTlebriv Sedegebs. 

saxelSekrulebo daTqma aucileblad unda gansazRvravdes Sesrulebis damab-

rkolebeli forsmaJoruli garemoebebis pirobebSi xelSekrulebis xelaxali mo-

difikaciis pirobebs.101 saxelSekrulebo daTqmiT gaTvaliswinebuli garemoebebis 

aRmocenebisas gamosayenebeli procedura gulisxmobs dauyovneblivi Setyobine-

bis ganxorcielebas,102 aseve, molaparakebis warmoebis valdebulebas, TviT ukidu-

resad kompleqsuri proceduris mesame pirisadmi mimarTvis pirobis CaTvliT.103 

daTqmaSi xSirad inkorporirebulia piroba davis ganxilvaSi arbitris an sxva 

damoukidebeli mesame piris, magaliTad, mediatoris, monawileobis Sesaxeb.104 daT-

qma unda adgendes xelSekrulebis adaptaciis procesSi mxareTa ufleba-movaleo-

bebs,105 gamosayenebel meTods,106 molaparakebis warmoebis CarCoprincipebs.107 

                                                 
100   ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2011 wlis 1 agvistos gadawyvetileba saqmeze: № as-931-969-2011. aseve, 2010 wlis 
4 noembris gadawyvetileba saqmeze: № as-878-826-2010 da 2011 wlis 29 ivlisis gadawyve-
tileba saqmeze: № as-837-888-2011; am or ukanasknel gadawyvetilebaSi ganmartebulia 
xelSekruleba, romlis erT-erTi daTqmis Tanaxmad, movale valdebulia, moiZios val-
debulebis Sesrulebis iseTi alternatiuli xerxebi, romelic damoukidebeli iqneba 
forsmaJoruli garemoebebis zegavlenisagan.  

101  UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, A/CN.9 
/SER.B/2, 1988, 242, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–e.pdf>. 

102  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pa-
latis 2013 wlis 30 dekembris gadawyvetilebiT saqmeze: saqme №as-888-834-2012 gani-
sazRvra, rom xarjTaRricxvis mniSvnelovani gadaWarbebis SemTxvevaSi menardes aqvs 
Secvlili garemoebebisadmi xelSekrulebis misadagebis moTxovnis ufleba, Tumca Tu is 
gaagrZelebs Sesrulebas da ar ganaxorcielebs am uflebas kontrahentisaTvis Setyo-
binebiT, maSin is kargavs aRniSnul uflebas. Sesabamisad, Setyobineba xelSekrulebis 
adaptaciis winapirobaa.  

103  Fontaine M., Les Clauses de Hardship, aménagement conventionnel de l’imprévision dans les contrats 
internationaux à long terme, DCPI 51, 1976, 59, miTiTebulia: Uribe M., The Effect of a Change of 
Circumstances on the Binding Force of the Contracts, Comparative Perspectives, Intersentia, 2011, 226. 

104   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 103, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

105   UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, A/CN.9/ 
SER.B/2, 1988, 243, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–e.pdf>. 

106   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 81, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

107   United Nation’s Commission on International Trade Law [UNCITRAL], Legal Guide on Drawing up 
International Contracts for the Construction of Industrial Works, New York, United Nations Publication, 1988, 
241, < http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–e.pdf>. 
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7.1. Setyobinebis valdebulebis forsmaJoruli daTqmiT  

moculi Sinaarsi 

srulyofili forsmaJoruli daTqma aucileblad unda asaxavdes kontrahen-

tis pirveli SesaZleblobisTanave werilobiTi Setyobinebis valdebulebas dab-

rkolebis aRmocenebis, misi mizezebis,108 xarisxisa109 da moqmedebis farglebis Se-

saxeb, Setyobinebis formas, proceduras, ganxorcielebis vadebs, Setyobinebis 

adresatamde miuRwevlobis riskis sakiTxs, Setyobinebis momentidan movlenis 

uaryofiTi Sedegebis SemcirebisaTvis gulmodgine zrunvis valdebulebas,110 am 

kuTxiT gansaxorcielebel moqmedebebs111 da dabrkolebis moqmedebis Sewyvetis 

Sesaxeb informacias.112  

saxelSekrulebo daTqmis Tanaxmad, Setyobinebis valdebulebis darRvevisaT-

vis mxares SesaZlebelia waerTvas pasuxismgeblobisgan ganTavisuflebis daTqmiT 

miniWebuli SesaZlebloba. aseve dasaSvebia, saxelSekrulebo piroba iTvaliswi-

nebdes Setyobinebis valdebulebis darRveviT miyenebuli zianis anazRaurebis 

moTxovnis uflebasac.113  

werilobiTi formiT ganxorcielebuli Setyobineba unda asaxavdes movlenis aR-

werilobas, valdebulebis Sesrulebaze misi gavlenis, pasuxismgeblobisgan ganTavi-

suflebis moTxovnili masStabisa (sruli/nawilobrivi) da misi farglebis Sesaxeb in-

formacias.114 daTqma SesaZlebelia aseve awesrigebdes Setyobinebis miRebis wess. ma-

108   ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2009 wlis 23 ivlisis gadawyvetileba saqmeze: №as-30-367-09.  

109   ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2014 wlis 2 ivnisis gadawyvetileba saqmeze: №as-1118-1065-2013. aRniSnul 
gadawyvetilebaSi warmodgenili ganmartebidan gamomdinare, Zlieri atmosferuli 
movlenis forsmaJorad miCnevisaTvis aucilebelia dazianebis xasiaTis, xarisxisa da 
mizezebis Sefaseba. klimaturi movlenis (Tovli) forsmaJorul garemoebad miCnevis 
Sesaxeb ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2006 wlis 23 oqtombris gadawyvetileba saqmeze: № as-217-636-06. 

110   saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 29 ivlisis gadawyvetileba saqmeze: № as-837-888-2011. 

111   Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Venture 
Agreements, oxford Student Legal Research Paper Series, №02/2011, July 2011, 14, <http://papers.ssrn.com/ 
sol3/papers.cfm?abstract–id=1878558>. 

112   Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Venture Agree-
ments, oxford Student Legal Research Paper Series, №02/2011, July 2011,12-13, <http://papers.ssrn.com/sol3/ 
papers.cfm?abstract–id=1878558>. 

113   UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, A/CN.9/ 
SER.B/2, 1988, 239-240, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–e.pdf>. 

114   Young M.O., Construction and Enforcement of Long-Term Coal Supply Agreements – Coping With 
Conditions Arising From Foreseeable And Un-foreseeable Events – Force Majeure And Gross Inequities 
Clauses, 27 Rocky Mtn. Min. L. Inst. 127, 1982, 152, miTiTebulia: Declercq P.J.M., Modern Analysis of 
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galiTad, SesaZlebelia, Setyobineba miRebulad CaiTvalos, Tu mxare gansazRvruli 

dReebis ganmavlobaSi uars ar ganacxadebs mis pirobebze. aseve, daTqma unda iTva-

liswinebdes Setyobinebis valdebulebis darRvevis Sedegebsac.115 

forsmaJoruli daTqmis amoqmedebis SemTxvevaSi, forsmaJoruli movlenis 

aRmocenebis Sesaxeb meore mxarisaTvis Setyobinebis momentidan mxare Tavisuf-

ldeba Sesrulebis valdebulebisagan. dauyovneblivi Setyobinebis ganuxorcie-

leblobis SemTxvevaSi ki valdebulebis Sesrulebisagan ganTavisufleba Setyobi-

nebis adresatamde misvlis momentidan moqmedebs.116 forsmaJoruli daTqmis sa-

fuZvelze, mxare Tavisufldeba zianis anazRaurebis117 da sajarimo sanqciebis ga-

daxdis valdebulebisagan.118  

droebiTi xasiaTis forsmaJoruli garemoebis warmoSobisas pasuxismgeblo-

bisgan ganTavisufleba movlenis arsebobis vadiT aris Semofargluli.119 aRniSnu-

li movlenis aRmofxvris Semdeg saxelSekrulebo valdebulebis Sesruleba unda 

ganaxldes.120 garemoebis ararsebobis Sewyvetis SemTxvevaSi movales ekisreba aR-

niSnulis Sesaxeb kreditorisaTvis Setyobinebis valdebuleba.121 

                                                                                                                                                         
the Legal Effect of Force Majeure Clauses in Situation of Commercial Impracticability, J.L. & Com., Vol. 15, 
1995-1996, 244, <http://heinonline.org/HOL/Page?handle=hein.journals/jlac15&div=14&g–sent=1&collec-
tion=journals>. 

115   Young M.O., Construction and Enforcement of Long-Term Coal Supply Agreements – Coping With 
Conditions Arising From Foreseeable And Un-foreseeable Events – Force Majeure And Gross Inequities 
Clauses, 27 Rocky Mtn. Min. L. Inst. 127, Vol.27, 1982, 152-153, miTiTebulia: Declercq P.J.M., Modern 
Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial Impracticability, J.L. & 
Com., Vol. 15, 1995-1996, 244, <http://heinonline.org/HOL/Page?handle=hein.journals/jlac15&div=14&g–
sent=1&collection=journals>. 

116   saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pa-
latis 2011 wlis 29 ivlisis gadawyvetileba saqmeze: № as-837-888-2011. 

117   ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, ICC Publication No. 650, 2003, 3, 
<http://www.trans-lex.org/700700>. ix. aseve, saqarTvelos uzenaesi sasamarTlos samoqala-
qo, samewarmeo da gakotrebis saqmeTa palatis 2008 wlis 23 ivnisis gadawyvetileba 
saqmeze: №as-858-1171-07 da 2001 wlis 28 dekembris gadawyvetileba saqmeze: № 3k/992-01. 

118   saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pa-
latis 2008 wlis 8 dekembris gadawyvetileba saqmeze: № as-964-1166-08. 

119   forsmaJoruli situaciis Semdeg saxelSekrulebo valdebulebis aRiareba, magaliTad, 
SesrulebiT ver abaTilebs xelSekrulebiT daTqmul vadaSi forsmaJoruli garemoebis 
safuZvliT valdebulebis Sesrulebis SeuZleblobas. ix. saqarTvelos uzenaesi sasa-
marTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2009 wlis 23 ivlisis 
gadawyvetileba saqmeze: № as-30-367-09.  

120   Tu movalis SesaZleblobis sferoSia Sesrulebis alternatiuli gzis gamoZebnis saSua-
leba, maSin aRniSnuli gamoricxavs forsmaJoruli garemoebis safuZvliT pasuxis-
mgeblobisgan ganTavisuflebas, rameTu movalem ar ganaxorciela forsmaJoruli 
garemoebis uaryofiTi Sedegebis aRmofxvris valdebuleba da ar mimarTa Sesrulebis 
alternatiul meqanizmebs. ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, same-
warmeo da gakotrebis saqmeTa palatis 2011 wlis 1 agvistos gadawyvetileba saqmeze: 
№as-931-969-2011. 

121   ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, ICC Publication No. 650, 2003, 3, 
<http://www.trans-lex.org/700700>. 
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7.2. molaparakebis warmoebis valdebuleba xelSekrulebis  

adaptaciis mizniT 

qarTuli kanonmdeblobisgan gansxvavebiT, unificirebuli kerZo samarTali 
da umravlesi erovnuli samarTlis sistema ganamtkicebs molaparakebis savalde-
buloobisa122 da Secvlili garemoebebisadmi xelSekrulebis adaptaciis primats 
mis SewyvetasTan mimarTebiT. amitomac mniSvnelovania, rom rogorc forsmaJo-
ruli, ise Sesrulebis garTulebis momcveli daTqma aucileblad asaxavdes xel-
Sekrulebis SenarCunebis, adaptaciis mizniT molaparakebis valdebulebis gan-
xorcielebis pirobebs da adgendes pasuxismgeblobas molaparakebis keTilsindi-
sierad warmarTvis valdebulebis darRvevisaTvis.123 

aRniSnul sakiTxSi evropul samarTalTan harmonizaciis rekomendaciebi Se-
moTavazebul iqna iuridiul doqtrinis mier.124 Tumca, sanam aRniSnuli rekomen-
daciebis gaziareba moxdebodes sakanonmdeblo doneze, Zalian mniSvnelovania 
xarvezis saxelSekrulebo daTqmiT Sevseba, romelic mxareebs daexmareba, nebis 
avtonomiis safuZvelze gansazRvron urTierTpasuxismgeblobis masStabi: daawe-
son xelSekrulebis adaptaciis upiratesoba, aRniSnul procesSi saxelmZRvanelo 
wesebi, principebi125 an, xelSekrulebis adaptaciis SeuZleblobis SemTxvevaSi, da-
adginon misi Sewyvetisa da pasuxismgeblobis gadanawilebis wesi.  

xelSekrulebis adaptaciis mizniT mxareTa molaparakebis savaldebuloobis 

da misi keTilsindisieri warmarTvis danawesi126 uzrunvelyofs saxelSekrulebo 

wonasworobis aRdgenas da SeTanxmebis Sinaarsis moqnil modifikacias xelSekru-

122  iuridiul doqtrinaSi gamoTqmulia mosazreba, rom molaparakebis warmoebis valde-
buleba ufro maRali Rirebulebaa frangul samarTalSi, vidre keTilsindisierebis 
principi saerTo samarTalSi. Ullman H., Enforcement of Hardship Clauses in the French and 
American Legal Systems, Cal. W. Int’l L. J., Vol. 19,1988-1989, 95, 96 <http://heinonline.org/HOL/Page? 
handle=hein.journals/calwi19&div=9&g–sent=1&collection=journals>. 

123  Al-Emadi T.A., The Hardship and Force Majeure Clauses in International Petroleum Joint Venture 
Agreements, oxford Student Legal Research Paper Series, №02/2011, July 2011, 15-16, <http://papers.ssrn. 
com/sol3/papers.cfm?abstract–id=1878558>. 

124  ix. CitaSvili n., Secvlili garemoebebisadmi xelSekrulebis misadageba rogorc val-
debulebis Sesrulebis samarlebrivi Sedegi, Tsu iuridiuli fakulteti, `samarTlis 
Jurnali“, №1, 2014, 204-244.  

125  UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 
Prepared by the United Nations Commission on International Trade Law, United Nations, New York, 
A/CN.9/SER.B/2, 1988, 242, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–
e.pdf>. 

126  Fucci F.R., Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance of Con-
tracts, Practical Considerations in International Infrastructure Investment and Finance, American Bar Asso-
ciation  Section of International Law, Spring Meeting, April 2006, 41, http://www.cisg.law.pace.edu/cisg/ bi-
blio/fucci.html; Uribe M., The Effect of a Change Circumstances on the Binding Force of the Contracts, 
Comparative Perspectives, Intersentia, 2011, 224. 
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lebis SenarCunebisaTvis.127 molaparakebis warmoebis valdebulebis Sesaxeb zoga-

di xasiaTis daTqmebi xSirad Zalian efeqturia grZelvadiani saxelSekrulebo 

urTierTobebis mdgradobis uzrunvelsayofad.128 

daTqma unda asaxavdes molaparakebis warmoebis vadebs,129 molaparakebis wa-

rumateblobis SemTxvevaSi gansaxorcielebel RonisZiebebs130 da mxareTa sabo-

loo SeTavazebas.131 aSS-is delaveris sasamarTlo molaparakebebis keTilsindisi-

erad warmarTvisa da aucilebeli gonivruli Zalisxmevis gamoCeniT gansazRvravs 

molaparakebis valdebulebis farglebs.132 msgavsad, SromiTi urTierTobebis 

erovnuli aqtis 158-e (d) muxli mxareebs keTilsindisieri molaparakebis valde-

bulebas uwesebs.133 

mniSvnelovania, rom daTqmam gansazRvros mxareTa urTierTsanacvlo valde-

bulebaTa statusi xelSekrulebis adaptaciis mizniT warmoebuli saxelSekrule-

bo molaparakebis procesSi. Tu saxelSekrulebo daTqma mxolod erTi mxarisTvis 

aris dadgenili, SesaZlebelia mis gamoyenebaze uflebamosil mxares, amave daT-

qmis Tanaxmad, mieniWos sakuTari wili valdebulebis Sesrulebaze uaris ufle-

ba.134 aseve, aucilebelia, daTqmiT wesrigdebodes, molaparakeba aCerebs Tu ara 

gansaxorcielebel saxelSekrulebo valdebulebebs. imavdroulad, mizanSewoni-

lia, daTqma adgendes im minimaluri Sesrulebis farglebs, romlis wardgenac uz-

runvelyofs molaparakebis warmoebas mxareTaTvis zianis miyenebis gareSe.  

 

7.3 molaparakebis valdebulebis darRvevis Sedegebis gansazRvra 
 

molaparakebis warmoebis valdebuleba SesrulebisaTvis yvela aucilebeli go-

nivruli zomis miRebisa da mzrunveli meojaxis windaxedulebis gamoCenis movaleo-

bas gulisxmobs (obligation de moyens) da ara gansazRvruli Sedegis miRwevis valdebu-

                                                 
127  Berger K.P., Renegotiation and Adaptation of International Investment Contracts: The Role of Contract Draf-

ters and Arbitrators, Vanderbilt Journal of Transnational Law, Vol. 36, 2003, 1364, <http://heinonline.-
org/HOL/Page?handle=hein.journals/vantl36&div=55&g–sent=1&collection=journals№1380>; Horn N., 
Standard Clauses on Contract Adaptation in International Commerce, wignSi: Horn N. (Ed.), Adaptation and 
Renegotiation of Contracts in International Trade and Finance, Kluwer: Deventer, 1985, 130. 

128  Uribe M., The Effect of a Change of Circumstances on the Binding Force of the Contracts, Comparative 
Perspectives, Intersentia, 2011, 226. 

129  Farnsworth E.A., Farnsworth on Contracts, Boston, 1990, 587-588. 
130  Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 

Vol. 19,1988-1989, 84-85, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent= 
1&collection=journals>. 

131  Farnsworth E.A., Farnsworth on Contracts, Boston, 1990, 587-588. 
132  Itek Corp. V. Chicago Aerial Indus., 248 A.2d, 629, July 10, 1968, <https://casetext.com/case/itek-corp-v-

chicago-aerial-industries-inc>. 
133  The National Labor Relations Act, 29 U.S. Code §158 - Unfair Labor Practices, <http://www.law.cornell.edu/ 

uscode/text/29/158>. 
134  UNCITRAL – Legal Guide on Drawing up International Contracts for the Construction of Industrial Works, 

Prepared by the United Nations Commission on International Trade Law, United Nations, New York, A/CN.9/ 
SER.B/2, 1988, 242, <http://www.uncitral.org/pdf/english/texts/procurem/construction/Legal–Guide–e.pdf>. 
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lebas (obligation de résultat) — SeTanxmebis miRwevas.135 Tumca, aRniSnuli movaleoba ar-

sobrivad molaparakebis keTilsindisierad warmarTvas gulisxmobs. amitomac sasa-

marTlom mxares, romelic braleulad abrkolebs an Tavs aridebs molaparakebis 

process, SesaZlebelia daakisros molaparakebaSi xelaxali CarTvisa136 da keTilsin-

disieri qcevis valdebuleba SeTanxmebis miRwevis miznisaTvis.137 franguli da saer-

To samarTlis sistema iTvaliswinebs zianis anazRaurebis moTxovnas zemoaRniSnuli 

valdebulebis darRvevisaTvis.138  

xelaxali molaparakebis proceduriT miRebuli SeTanxmeba xSirad mniSvnelov-

nad umjobesia saarbitraJo gadawyvetilebasTan mimarTebiT.139 amitomac sasamar-

Tlom efeqturad unda gamoiyenos molaparakebis valdebulebis dakisrebis meqaniz-

mi mesame piris zedamxedvelobiT140 an misi gareSe mxareTa saukeTeso interesebis re-

alizebisaTvis.  

erT-erT saqmeSi141 sasamarTlom daniSna zedamxedveli mxareTa molaparakebis 

procesze, romlis warumateblobis SemTxvevaSi kontrahentebs miniWebuli hqondaT 

ufleba, miemarTaT sasamarTlosTvis xelSekrulebis adaptaciis moTxovniT. aRniS-

nuli gadawyvetilebiT aRiarebul iqna Sesrulebis garTulebis daTqmiT gaTvalis-

winebuli mxareTa urTierTmolaparakebis primati sasamarTlos mier xelSekrulebis 

modifikaciis meqanizmis amoqmedebamde.142 

inglisuri samarTali, frangulisgan gansxvavebiT, ar iTvaliswinebs xelaxali 

molaparakebis dakisrebis valdebulebas davis ganxilvaSi mesame piris monawileobis 

                                                 
135  Draetta U., Lake R. B., Nanda V. P., Breach and Adaptation on International Contracts, An Introduction to Lex 

Mercatoria, Butterworth Legal Publishers, 1992, 197; Fontaine M., The Hardship Clause, 2 Droit et Pratique 
de Commerce International [Dr. Prac. Com. Int’l], 1976, 75. 

136   Electricité de France c. Société Shell Française, Cass., J.C.P. II No. 18810, 1976, miTiTebulia: Ullman 
H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., Vol. 
19,1988-1989, 96-97, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

137   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 95, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

138   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 95-96, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent= 
1&collection=journals>. 

139   Ullman H., Enforcement of Hardship Clauses in the French and American Legal Systems, Cal. W. Int’l L. J., 
Vol. 19,1988-1989, 105, <http://heinonline.org/HOL/Page?handle=hein.journals/calwi19&div=9&g–sent=1& 
collection=journals>. 

140   Živković V., Hardship in French, English and German Law, London School of Economics - Law Department, 
Institute of Comparative Law, Belgrade, October, 2012, 7, <file:///C:/Users/Student/Downloads/SSRN-
id2158583.pdf>. 

141   Electricité de France c. Société Shell Française, Cass., J.C.P. II No. 18810, 1976. 
142   valdebulebis Sesrulebis garTulebis momwesrigebeli daTqmisa da sasamarTlos mier 

xelSekrulebis modifikaciis urTierTmimarTebis Sesaxeb. ix. Zivkovic V., Hardship in French, 
English and German Law, London School of Economics - Law Department, Institute of Comparative Law, 
Belgrade, October 1, 2012 , 2, <http://papers.ssrn.com/sol3/papers.cfm?abstract–id=2158583>. 
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gareSe. inglisur samarTalSi aseve ganuxorcielebelia SeTanxmebis miRwevisa da ke-

Tilsindisieri molaparakebis valdebulebebi.143 Sesabamisad, aq mxareTa mier gamosa-

yenebeli meoradi moTxovnis uflebebic SezRudulia frangul da germanul samar-

TalTan mimarTebiT.144  

germanul samarTalSi Sesrulebis garTulebis momwesrigebeli daTqmebi germa-

niis samoqalaqo kodeqsis 313-e paragrafiT gauTvaliswinebeli molaparakebis val-

debulebisa da misi proceduris gansazRvras emsaxureba.  

qarTul samarTalSic sanam sakanonmdeblo doneze moxdebodes molaparakebis 

valdebulebis reglamentacia, mniSvnelovania, rom am valdebulebiT uzrunvelyo-

fili miznis miRweva molaparakebis valdebulebisa da misi darRvevis Sedegebis sa-

xelSekrulebo daTqmebSi mowesrigebiT ganxorcieldes. 

 
7.4 xelSekrulebis Sewyvetis pirobebis dadgena xelSekrulebis  

adaptaciis SeuZleblobis SemTxvevaSi 

 
adaptaciis mizniT molaparakebis warumateblad dasrulebis SemTxvevisaTvis 

saxelSekrulebo daTqma unda iTvaliswinebdes xelSekrulebis Sewyvetis piro-

bebs da gansazRvravdes misi uaryofiTi Sedegebis samarTliani gadanawilebis 

wess. mxareebs ufleba aqvT, daadginon xelSekrulebis Sewyvetis zogadi wesebis-

gan gansxvavebuli pirobebi maTi prioritetebis Sesabamisad. aucilebelia aseve, 

daTqma xelSekrulebis SewyvetisaTvis iTvaliswinebdes gonivrul vadas intere-

sebis gonivruli dabalansebisaTvis. 

aRniSnul procesSic mxareTa pativsadebi interesia saxelmZRvanelo. swored 

pativsadebi interesi xdeba valdebulebiTi urTierTobis rogorc transforma-

ciis, ise misi Sewyvetis safuZveli.145 umTavresia, rom xelSekrulebis Sewyvetis 

pirobebis gansazRvrisas saxelSekrulebo daTqmam uzrunvelyos mxareTa intere-

sebis realizeba sajaro an mesame pirTa interesebis daurRvevlad.  

am pirobis dacvis SemTxvevaSi saxelSekrulebo daTqmis safuZvelze xelSek-

rulebis Sewyvetac ki — rogorc ukidures SemTxvevaSi gamosayenebeli,146 yvelaze 

                                                 
143   Živković V., Hardship in French, English and German Law, London School of Economics - Law Department, 

Institute of Comparative Law, Belgrade, October, 2012, 8, <file:///C:/Users/Student/Downloads/SSRN-
id2158583.pdf>. 

144  Živković V., Hardship in French, English and German Law, London School of Economics - Law Department, 
Institute of Comparative Law, Belgrade, October, 2012, 12, <file:///C:/Users/Student/Downloads/SSRN-
id2158583.pdf>. 

145  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saqarTvelos mecnie-
rebaTa akademiis TinaTin wereTlis saxelobis saxelmwifosa da samarTlis instituti, 
kerZo samarTlis instituti, Tb., 2005, 300.  

146  Ciematniece I., Contract Renegotiation and Adaptation, Concept of Contract Renegotiation and Adaptation in 
International Commercial Law Contracts, Lambert Academic Publishing, Saarbrücken, 2010, 64. 
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mkacri samarTlebrivi dacvis saSualeba147 saxelSekrulebo Tavisuflebis far-

glebSi — mxareTa saukeTeso interesebis realizebis meqanizmad iqceva.  

8. forsmaJoruli daTqmis ganmartebis etapebi

forsmaJoruli daTqmis analizi oTx etapad xorcieldeba:  

pirveli etapia im faqtobrivi garemoebebis arsebobis Semowmeba, romelic 

daTqmaSi aris gaTvaliswinebuli. meore etapi gulisxmobs imis Sefasebas, ramde-

nad arsebobda aRniSnuli garemoeba mxaris kontrolis sferos miRma148 da saxezea 

Tu ara misi aRmocenebis gaTvaliswinebis SeuZlebloba. mxare forsmaJoruli 

daTqmiT ver isargeblebs, Tu garemoeba misi kontrolis sferoSi aRmocenda,149 an 

misi warmoSobis gaTvaliswineba obieqturad SesaZlebeli iyo.150 

mesame etapze mowmdeba, valdebulebis Sesrulebis dabrkoleba an SeuZleb-

loba ganpirobebulia Tu ara daTqmaSi aRwerili da Semdgom warmoSobili garemo-

ebebiT (mizezobrivi kavSiri). vinaidan saxelSekrulebo daTqma adgens im proce-

durul wesebs, romelic unda iqnes gamoyenebuli mxareTa mier Secvlili garemoe-

bebis aRmocenebisas,151 Sesabamisad, sasamarTlos mier pasuxismgeblobis ganmsazR-

vreli saxelSekrulebo daTqmis analizis meoTxe etapi gulisxmobs, dacul iqna 

Tu ara aRniSnuli procedura kontrahentTa mier.152  

9. daskvna

kvlevis safuZvelze naTelia, rom forsmaJorisa da Sesrulebis garTulebis 

momwesrigebeli saxelSekrulebo daTqmis namdvilobis Sinaarsobrivi moTxovne-

bis, struqturuli agebulebis, misi gamoyenebiT ganxorcielebuli miznebisa da 

Tanamdevi samarTlebrivi Sedegebis kvlevis mniSvneloba pirdapirproporciulia 

147  Horn N., Standard Clauses on Contract Adaptation in International Commerce, 1985, 137 wignSi: Horn N. 
(ed.), Adaptation and Renegotiation of Contracts in International Trade and Finance, Deventer/The 
Netherlands, Kluwer Law and Taxation Publishers, 1985. 

148  „Beyond Control“ (ing.), „extériorité“ (fran.).  
149  Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 

Impracticability, J.L. & Com., Vol. 15, 1995-1996, 238, <http://heinonline.org/HOL/Page?handle=hein. 
journals/jlac15&div=14&g–sent=1&collection=journals>. 

150  Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 
Impracticability, J.L. & Com., Vol. 15, 1995-1996, 236-237, <http://heinonline.org/HOL/Page?handle= 
hein.journals/jlac15&div=14&g–sent=1&collection=journals>. 

151  Živković V., Hardship in French, English and German Law, London School of Economics - Law Department, 
Institute of Comparative Law, Belgrade, October, 2012, 7, <file:///C:/Users/Student/Downloads/SSRN-
id2158583.pdf>. 

152  Declercq P.J.M., Modern Analysis of the Legal Effect of Force Majeure Clauses in Situation of Commercial 
Impracticability, J.L. & Com., Vol. 15, 1995-1996, 230, <http://heinonline.org/HOL/Page?handle=hein. 
journals/jlac15&div=14&g–sent=1&collection=journals>. 
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samarTliani saxelSekrulebo pasuxismgeblobis, sikeTeTa samarTliani (ekviva-

lenturi) gacvlis153 brunvis stabilurobis, samarTlebrivi gansazRvrulobisa 

da mdgradi ekonomikuri ganviTarebis aucileblobisa.  

praqtikasa da doqtrinaSi aRiarebuli moTxovnebis Sesabamisad formirebuli 

daTqma efeqturi meqanizmia mxareTa urTierTsanacvlo interesebis balansirebu-

li realizebisa da pasuxismgeblobis maqsimalurad samarTliani gadanawilebisa 

TviT saxelSekrulebo wonasworobis arsebiTi rRvevis pirobebSic.  

mxareTa nebis avtonomiis realizebiT formirebuli daTqma is moqnili berke-

tia, romelic urTierTobis subieqtebs aRWuravs SesaZleblobiT, saxelSekrule-

bo nebas maqsimalurad dauaxloon maTi legitimuri interesebis ganxorcieleba, 

urTierTpasuxismgeblobis wesi, farglebi da gamosayenebeli samarTlebrivi dac-

vis saSualebebi. 

saxelSekrulebo urTierTobaSi forsmaJorul movlenaTa Sedegebis momwes-

rigebeli daTqma, molaparakebis warmarTvis savaldebuloobisa da kontrahentis 

interesebze gonivruli windaxedulebis farglebSi saTanado zrunvis movaleo-

bis ganmtkicebiT, saxelSekrulebo valdebulebebis gulisxmierebiT ganxorcie-

lebas uwyobs xels da, amasTanave, uzrunvelyofs xelSekrulebis urRvevobis 

principis samarTlian aRsrulebas.  

 

 

                                                 
153  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2013 wlis 30 dekembris gadawyvetileba saqmeze: №as-888-834-2012. 
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giorgi rusiaSvili


qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi 

I. Sesavali: samarTali da saxalxo suli 

yvelaze didi germaneli iuristis fridrix karl fon savinis damsaxurebad 

unda iqnes miCneuli samarTalsa da `saxalxo suls~ (Volksgeist) Soris kavSiris ga-

mokveTa. samoqalaqo samarTali aris ama Tu im xalxis Taviseburebis gamomxatve-

li, iseve rogorc misi ena, Cveuleba an saxelmwifo wes-wyobileba da warmoiSveba 

saerTo rwmenidan da Sinagani aucileblobidan.1 `saxalxo suli~ da mis safuZvel-

ze warmoSobili samarTalic savinisTanac hegelianuri tradiciis Sesabamisadaa 

Camoyalibebuli: `samarTali erTan erTad viTardeba, iRebs dasrulebul formas 

da Semdeg kvdeba masTan erTad~.2 samarTali warmoadgens istoriul fenomens da 

misi kodificireba, Tu is organulad ar Seesatyviseba eris samarTlebrivi kul-

turis ganviTarebis dones, mxolod mavne zegavlenis mqonea.3 amis gamo germane-

lebma franguli Code civil-is ZalaSi Sesvlidan mxolod erTi saukunis Semdeg, 1900 

wels, miiRes TviTmyofadi, saxalxo sulis Sesatyvisi samoqalaqo kodeqsi. mTeli 

winare periodi maT romauli samarTlis, rogorc germanuli samarTlis organuli 

nawilisa da misi istoriis, gadaazrebasa da kazuisturi masalis abstraqtul ka-

tegoriebad Camoyalibebas moaxmares.  

Tanamedrove qarTuli samoqalaqo kodeqsi, romelic 1997 wlis 25 noembers 

Sevida ZalaSi, erTi SexedviT, namdvilad ar aRmocenebula `saxalxo sulidan~. is 

sakmaod naCqarevad Seqmna qarTul-germanulma komisiam, romlis spiritus rector bre-

meneli profesori rolf kniperi iyo. es kodeqsi ar emyareboda mis winamorbed 

sabWoTa samoqalaqo samarTlis tradiciasa da piriqiT, germanuli (da nawilobriv 

franguli) samoqalaqo samarTlis sasargeblod, sabWoTa samarTlis principebze 

uaris Tqmas miiCnevda Tavis mTavar Rirsebad. TavisTavad msoflioSi erT-erTi 

yvelaze ganviTarebuli samarTlis kulturis miRwevebis gadmotanac ki SeiZleba 

arafris, anda sulac zianis momtanic gamxdariyo, Tu qarTuli samarTlebrivi 

tradiciis saxiT srulebiT unayofo niadagi daxvdeboda, romelic mas ucxo sxeu-


 samarTlis doqtori. 

1  Savigny F.C., Vom Beruf unserer Zeit für Gesetzgebung und Rechtswissenschaft, Heidelberg, 1814, 8. 
2  iqve, 7.  
3  Caroni P., Savigny und die Kodifikation, in: Zeitschrift Savigny Stiftung Germ. Abt. 86 (1969), 97 da Sem-

dgomni; Savigny F.C., Vom Beruf unserer Zeit, 29: „samarTals aqvs Tavisi yofiereba da es misi 
yofiereba aris uSualod adamianTa Tanacxovreba, gansakuTrebuli mxridan danaxuli“. 
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lad aRiqvamda. es rom ase ar moxda, metwilad Zveli qarTuli samarTlis tradici-

is damsaxurebaa, romelic ganvlili saukuneebis ganmavlobaSi yovelTvis cdi-

lobda fexi aewyo romis samarTlis recefciis procesisaTvis evropaSi.  

 
II. romis samarTali da evropuli tradicia 

 
germanel iuristTagan yvelaze cnobili goeTe ekermanTan saubrisas romis 

samarTals ixvs adarebs. CayvinTavs, amoyvinTavs, magram mainc zedapirze rCeba.4 

iseve rogorc ixvi, romis samarTalic xandaxan qreba xolme iuridiuli diskursi-

dan imisaTvis, rom Semdeg isev mis centrSi moeqces. Tumca, saerTo jamSi, romis 

samarTali yovelTvis evropuli iuridiuli diskursis TvalsawierSi imyofeboda 

da arasodes gamqrala zedapiridan imgvarad, rom misi mniSvneloba eWvqveS dam-

dgariyo.5 digestebi, romis samarTlis mTavari kompilatoruli teqsti, es aris 

evropuli samarTlis kulturis dasawyisi, romlis gareSec es kultura am for-

miT warmoudgenelia.6 is aris ara marto evropuli samarTlis kulturis dasawyi-

si, aramed amave dros romauli samarTlis Cvenamde moRweuli yvelaze srulyofi-

li Zegli, romael iuristTa ganazrebaTa jami.7 Tumca, erTi SexedviT, gaugebaria, 

Tu rogor SeiZleba samarTali, romelic Seiqmna mravali saukunis win sul sxva 

sociokulturul garemoSi, wiTel xazad gasdevdes evropis mTel istorias Tavi-

si Sua saukuneebiT, renesansiT, ganmanaTleblobiT, nacionalizmiT, monarqiebiTa 

Tu respublikiT da dRemde ganapirobebdes mis samarTals, maSin rodesac Cvens 

droSic ki erTi qveynis samarTali meore qveynisaTvis gamousadegari SeiZleba aR-

moCndes, epoqebs Soris gansxvavebebze rom aRaraferi vTqvaT. sxva antikuri xal-

xebis samarTals ar gamouwvevia amgvari rezonansi saukuneebis ganmavlobaSi, ris 

gamoc damsaxurebulad aris kidec miviwyebuli. romis samarTali imave beds rom 

ar iziarebs, amis mizezi Semdegia: romaelebma pirvelebma Tqves uari nacionalu-

ri samarTlis ideaze da Seqmnes e. w. `gaxsnili samarTlis sistema~, sadac samar-

Tlis ramdenime fena (ius civile, ius gentium da ius honorarium) Tanaarsebobda da ucxos 

(peregrinus anu `gaRmamindvreli~, ris qarTul Sesatyvissac landSaftidan gamom-

dinare, gadamTieli warmoadgens) samarTlebrivi mdgomareoba romis moqalaqis 

mdgomareobas uTanabrdeboda. romaelebma gadalaxes antikuri samarTlisaTvis 

damaxasiaTebeli ritualuri motivebiT nakarnaxevi mkacri formalizmi. nasyido-

bis, qiravnobis, ijarisa da araerTi sxva xelSekrulebis dadeba SesaZlebeli iyo 

formis dacvis gareSec, mxolod mxareTa konsensusis safuZvelze,8 rac kerZo av-

                                                 
4  Goethe zu Eckermann, 6. April 1829; Rainer P., Das Römische Recht in Europa, Wien, 2012, 1. 
5  Rainer P., Das Römische Recht in Europa, Wien, 2012, 1. 
6  Spengler H. D., Römisches Recht und europäische Rechtskultur, in: Die kulturelle Eigenart Europas, Freiburg, 

Basel, Wien, Herder 2010, 48. 
7  iqve, 53.  
8  iqve, 61; rogorc romaeli iuristi ulpiane meore iuristis, pediusis, citirebisas imeo-

rebs: „SeTanxmebis mniSvneloba aris uzogadesi, rogorc eleganturad ambobs pediusi, 
ar arsebobs xelSekruleba, ar arsebobs SeTanxmeba, romelic sakuTar TavSi ar Seicavs 
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tonomiis principis srulyofaa. am ritualuri formalizmis gadalaxvasTan er-

Tad samoqalaqo garigebis mboWavoba emyareba axal safuZvels — fides — anu mxareTa 

urTierTndobas, romelic moqmedebs rogorc mxolod romaelTa, ise romaelTa 

da peregrinTa Soris. garigebidan warmoSobili valdebulebis safuZvelia swo-

red urTierTndoba, romelmac mxareebs gadaawyetina am garigebis dadeba da rom-

lis gacudebis SemTxvevaSic damrRvev mxares sasamarTlo magistrati sarCeliT 

avaldebulebda imis gadacemas an gakeTebas, rac am ndobidan gamomdinareobda — 

quidquid dare facere oportet ex fide bona. amrigad, romaelebma pirvelebma moaqcies ndo-

bis dacva iuridiuli diskursis centrSi, rac dResac Tanamedrove samarTlis 

sistemebis qvakuTxedia.  

samoqalaqo samarTlis nacionaluri xasiaTis gadalaxva, kerZo avtonomiis 

mis umTavres principad qceva da garigebis mxareTa urTierTndobis dacva is prin-

cipebia, romliTac evropa da zogadad mTeli civilizebuli samyaro samudamod 

aris davalebuli romis samarTlis winaSe.9 amave dros romael iuristebs araso-

des auRiaT xeli TavianTi samarTlis ganviTarebaze, ris gamoc meoce saukunis sa-

marTlis didi istorikosi hainrix mitaisi maT mTavar damsaxurebad samarTlis 

pozitivisturi gaxevebisagan da iuridiuli dogmebis brma rwmenisagan gaTavi-

suflebas miiCnevs.10  

samarTlis mecnierebi dRemde kamaToben, Tu rogor unda moxdes evropis 

qveynebis samarTlis dajgufeba. erTi Teoriis11 mixedviT, evropis samarTali iyo-

fa romanistul, germanul (es ori samarTlis ojaxi moicavs kontinenturi evro-

pis qveynebis samarTals) da saerTo samarTlis ojaxad (didi britaneTis qveynebi, 

Sotlandiis garda), xolo meores mixedviT,12 unda ganvasxvaoT mxolod romis sa-

marTlisa da saerTo samarTlis qveynebi. Tumca, orive Teoria Tanxmdeba imaze, 

rom kontinenturi evropis samarTlis saerTo fundamenti romis samarTlidan 

momdinare tradiciaa. 

III. berZnul-romauli samarTali da qarTuli samarTlis tradicia

saqarTveloSi romis samarTalma ZiriTadad bizantiuri samarTlis gavliT 

SemoaRwia. bizantiuri kulturis gavlena SeuZlebelia ar asaxuliyo Zvelqar-

Tul samarTlebriv kulturazec, ris uSualo dastursac bizantiuri kanonikuri 

konsensus, iqneba es saqmiT, Tu iqneba es sityviT“ (Ulp. D. 2.14.13: Adeo autem conventionis 
nomen generale est, ut eleganter dicat pedius nullum esse contractum, nullam obligationem, quae non habeat in 
se conventionem, sive re sive verbis fiat). 

9  Spengler H. D., Römisches Recht und europäische Rechtskultur, in: Die kulturelle Eigenart Europas, Freiburg, 
Basel, Wien, Herder 201061 da Semdgomi. 

10  Mitteis H., Vom Lebenswert der Rechtsgeschichte, Weimar, 1947, 129, 131. 
11  Zweigert K., Kötz H., Einführung in die Rechtsvergleichung I, Tübingen 1985, 72 da Semdgomni. 
12  Honsell H., Lebendiges Römisches Recht, in: Gedächtnisschrift für Theo Mayer-Maly, Wien, 2011, 227. 
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samarTlis Zeglebis, didi da mcire sjulis kanonis, gadmoReba warmoadgens.13 bi-

zantiuri saeklesio samarTlis gavlenas ganicdis daviT aRmaSeneblis `ruis-ur-

bnisis Zeglis wera~ (1103 w.).14 rac Seexeba saero kanonmdeblobas, am mxriv XVII sau-

kunis qarTuli samarTlis Zegli, vaxtang VI-is samarTlis wignTa krebulia gamor-

Ceuli. krebuli Seqmnilia 1705-1708 wlebSi da Semdegi nawilebisgan Sedgeba:            

1. `samarTali mosesi~, 2. `samarTali berZnuli~, 3. `samarTali somxuri~, 4. `samar-

Tali kaTalikosTa~, 5. `samarTali mefis giorgisa~, 6. `samarTali aRbuRasi~ da 

uSualod vaxtang VI-is kanonTa krebuli `samarTali batonisSvilis vaxtangisa~. 

somxuri samarTlis wignSi XII saukunis somxuri samarTlis krebulis, mxiTar 

goSis samarTlis wignis garda, Setanilia aseve `siriul-romauli samarTali~. si-

riul-romauli samarTlis wigni aris gviani antikurobis Zegli, romelic savarau-

dod imperator leon I-is gardacvalebidan (474 w.) maleve unda Seqmniliyo ber-

Znul enaze.15 misi avtoroba samarTlis leqtors vinme ambrosius miewereba16 da 

teqstic Janrobrivadac swored leqciebis Canawers unda warmoadgendes. teqsti 

ZiriTadad gvianantikur kanonTa krebulebs emyareba, rogoricaa imperator Teo-

dosiusis kodeqsi, misive novelebi, valentiniane III-s novelebi, gregorianesa da 

hermogenes kodeqsebi, aseve nawyvetebs gaiusis instituciebidan da paulusis sen-

tenciebidan, sxva ucnobi klasikuri xanis iuristebis fragmentebTan erTad. miu-

xedavad imisa, rom es, savaraudod, siriul-romauli samarTali somxeTis msgavsad 

saqarTveloSic vaxtangis kanonebamde karga xniT adre moqmedebda,17 vaxtangis 

droisaTvis misi Zveli Targmani ukve dakarguli yofila, ris gamoc misi somxuri-

dan Targmna mouwiaT mxiTar goSis samarTalTan erTad. siriul-romauli samar-

Tlis wignis meSveobiT romauli samarTali, marTalia, arasistematizebuli da 

Zalze fragmentuli saxiT, magram mainc pirvelwyarodan aRwevs saqarTveloSi. 

vaxtang VI-s samarTlis wignTa krebulSi rigiT meore adgili uWiravs ber-

Znul samarTals. Cvenamde misi 418 muxlia moRweuli. es aris bizantiuri kanonebi 

bizantiuri samarTlis me-3 periodidan,18 ZiriTadad XIV saukunis Tesalonikeli 

kanonistisa da Teologis, maTe vlastaris, sintagmisa da amave periodis nomofi-

laqsis konstantine armenopulos wignis kompilaciis saxiT.19 sintagma savarau-

dod Semoklebuli redaqciiT unda iyos gadmoRebuli, xolo armenopilodan da 

sxva berZnuli wyaroebidan fragmentebi mis Sesavsebadaa gamoyenebuli.  

sxvadasxva samarTlis wignebs Soris mimarTeba Semdegnairia: vaxtang VI-is sa-

marTlis wignTa krebulis gamoyenebisas upiratesoba uSualod vaxtangis kano-

                                                 
13  zoiZe b., evropuli samarTlis recepcia, Tb., 2005, 38. 
14  iqve. 
15  Liebs D.,Nagel P., Rezension des Werkes von Selb/Kaufmann, in: Savigny-Zeitschrift für Rechtsgeschichte, 

Rom. Abt. 121 (2004), 560. 
16  iqve. 
17  Сокольский Вл., Греко-римское право в уложении царя Вахтанга VI, Журн. Мин. Нар. Просв, 1896, 88. 
18  bregaZe T., berZnuli samarTali vaxtang VI samarTlis wignTa krebulidan, Tb., 1964, 20. 
19  iqve, 23, vl. Sokolskize miTiTebiT.  
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nebs unda miniWeboda, Tumca arc ucxo samarTali warmoadgenda mxolod arasa-

valdebulo xasiaTis mqone teqsts, romlidanac msajuls mxolod zogadi princi-

pebis amokrefa SeeZlo. ucxo samarTalic pirdapir gamoiyeneboda. Tavad ambobs 

vaxtang VI Tavisi samarTlis wignis SesavalSi: `romelic enebos mosamarTlesa miT 

iqmodes samarTalsa~, xolo ufro win miuTiTebs, `iguleT da igulismodgineT da, 

romelic genebosT da umjobes giCndesT, miT sjideT da samarTalsa iqmodeT~. 

ucxo samarTlis praqtikaSi gamoyenebas mowmoben aseve sxvadasxva periodis doku-

mentebi.20 amis gamo, vaxtang VI-is epoqaSi gviani antikurobis romauli da bizanti-

uri samarTali iyo ara mxolod qarTuli iuridiuli azrovnebis organuli nawi-

li, aramed aseve moqmedi kanonmdeblobac, riTac ZvelqarTuli samarTalic imeo-

rebs aRmosavleTis sxva marTmadidebluri qveynebisaTvis damaxasiaTebel tenden-

cias berZnul-romauli samarTlis gadmoRebisa.21  

 
IV. ius gentium: sxvisi samarTali rogorc sakuTari samarTali 

 
vaxtang VI-is samarTlis wignSi sxva xalxebis samarTlis Setana Zalian hgavs 

fenomens, romelic antikuri saxelmwifoebidan pirvelad romSi gvxvdeba. ius genti-

um-is e. w. `xalxebis samarTlis~22 idea romaelebma samudamod usaxsovres evropas 

da evropac aqtiurad iyenebda mas nacionaluri saxelmwifoebis Camoyalibebam-

de.23 misi warmoSobis mokle istoria Semdegia: romis moqalaqeTa samarTali — ius 

proprium civium Romanorum — da misi institutebi vrceldeboda mxolod romaelebze, 

iseve rogorc sxva xalxebis samarTali mxolod maTTvis iyo mboWavi. saerTo sa-

marTlebrivi sivrcis Seqmna romaelebma SeZles ius gentium-is meSveobiT, romlis 

drosac gaiTvaliswines sxva xalxebis gamocdileba24 da aqcies es sakuTar samar-

                                                 
20  bregaZe T., berZnuli samarTali vaxtang VI samarTlis wignTa krebulidan, 17 da Semd-

gomi. 
21  Сокольский Вл., Греко-римское право в уложении царя Вахтанга VI, Журн. Мин. Нар. Просв, 1896, 92. 
22  rac am terminis sakmaod arazusti Targmania, rac metwilad gamowveulia msgavsi fe-

nomenis SeuZleblobiT Tanamedrove samarTlis sistemebSi (Kunkel W., Schermaier H.J., Rö-
mische Rechtsgeschichte, Köln, Weimar, Wien, 2005, 96).  

23  1495 wels saRvTo romis imperatorma maqsimilian I-ma Seqmna imperiis kameraluri sa-
samarTlo. am sasamarTlos, sxva samarTlis wyaros ararsebobis SemTxvevaSi, unda emsje-
la „imperiis saerTo werilobiTi samarTliT“, romelSic iustinianes Corpus iuris civilis 
igulisxmeboda.  

24  romanistikaSi dRemde farTod gavrcelebuli mosazreba (mag. Kunkel W., Schermaier H.J., 
Römische Rechtsgeschichte, Köln, Weimar, Wien, 2005, Römische Rechtsgeschichte, 97), romlis mi-
xedviTac romaelebs sxva xalxebis samarTlis siRrmiseuli SeswavliT Tavi didad ara-
sodes SeuwuxebiaT da ius gentium-is farglebSi mxolod sakuTar samarTals avrce-
lebdnen sxva xalxebze, maTi saerTo samarTlebriv sivrceSi moqcevis mizniT, calsaxad 
ukugdebulad unda CaiTvalos e. w. „babaTas arqivis“ aRmoCenis Semdeg (SedarebisaTvis 
Chiusi T. J., Babatha vs. The Guardians of Her Son: A Struggle for Guardianship – Legal and Practical 
Aspects of P. Yadin 12-15, 27, in: Katzoff R., Schaps D., Law in the Documents of the Judean Desert. Leiden, 
2005). 
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Tlad. ius gentium iyo `yoveli adamianis samarTali~,25 samarTali, romelic boWavda 

ara mxolod ucxoebs, aramed romaelebsac, gamowveuli mravali da maT Soris um-

Tavresad ekonomikuri faqtoriT, rac Zv. w. me-3 saukunidan moyolebuli romis 

teritoriul zrdasa da Semdeg ukve romis moqalaqeobis gavrcelebas mohyva. mag-

ram mniSvnelovania ara am fenomenis ganmapirobebeli faqtorebi, aramed mis ukan 

mdgomi idea. ius gentium es aris romauli Sesatyvisi ganmanaTleblobis periodSi 

aRmocenebuli bunebiTi samarTlis ideisa.26 ciceronis mixedviT, marTalia, ius 

gentium-is mboWavobas saxelmwifo uzrunvelyofs, magram is mboWavia aseve ucxo-

TaTvis, radganac es adamianTa saerTo bunebas Seesatyviseba.27 aseve gaiusi Tavis 

cnobil definiciaSi ius gentium-s bunebriv gons ukavSirebs — Quod vero naturalis ratio 

inter omnes homines constituit, id apud omnes peraeque custoditur vocaturque ius gentium: samar-

Tali, romelsac yvela adamianSi bunebrivi goni warmoSobs, daculia yvela xal-

xTan da xalxebis samarTlad iwodeba. ius gentium ar aris `sxvebis samarTali~, rad-

gan is romis moqalaqeebisaTvisac moqmedeba, da arc internacionaluri samarTa-

li Tanamedrove gagebiT, romlis mizansac mxolod sxvadasxva marTlwesrigebs 

Soris koliziis gadawyveta warmoadgens.28 ius gentium uSualod moqmedi samarTalia 

da aris sxvisi samarTlis sakuTar samarTlad qcevis idea, Tu es naturalis ratio-dan 

gamomdinareobs.  

igive idea udevs safuZvlad vaxtang VI-is kompilatorul naSroms, romelic, 

rogorc zemoT vaxseneT, qarTuli samarTlis wyaroebis garda, Seicavda bibliur, 

berZnul-romaul da somxur samarTalsac, romlis meSveobiTac V saukunis droin-

deli siriul-romauli samarTali qarTuli samarTlis nawili gaxda. sxva xalxe-

bis samarTlis Zeglebis qarTul samarTalTan erTad samarTlis krebulSi moTav-

seba arc vaxtang VI-mde iyo ucxo qarTveli samarTalSemoqmedisaTvis, ris das-

tursac XIII–XIV saukuneebiT daTariRebuli beqa-aRbuRas samarTlis wigni warmo-

adgens.29 Tumca vaxtangis samarTlis krebuli am ideis yvelaze srulyofili xor-

cSesxmaa. es ar iyo mxolod qarTuli samarTlis normebis sxva samarTlidan nases-

xebi danawesebiT Sevsebis idea, rac naTlad Cans vaxtangis zemoT citirebuli wi-

naTqmidan, rodesac is uSualod msajuls utovebs arCevans, Tu romel samarTals 

miiCnevs naturalis ratio-s Sesatyvisad.  

                                                 
25  Kaser M., Ius gentium, Köln, Weimar, 1993, 42. 
26  Wieacker F., Zum Ursprung der bonae fidei iudicia, in: Zeitschrift der Savigny-Stiftung für Rechtsgeschichte, 

Rom. Abt. 80 (1963), 10. Tumca, romauli samarTlisagan gansxvavebiT, bunebiTi samarTli-
saTvis damaxasiaTebeli iyo swrafva maTematikuri sizustiT gansazRvruli cnebe-
bisaken da TviTkmari, daxuruli sistemisaken, romelSic danaskvi deduqciis meSveobiT 
gamomdinareobs wanamZRvrisagan, rac samarTlisaTvis, rogorc socialuri fenomeni-
saTvis arcTu ise gamarTlebuli meTodia (Honsell H., Lebendiges Römisches Recht, in: Gedäch-
tnisschrift für Theo Mayer-Maly, Wien, 2011226). 

27  Cic. de off. 3.17.69; Cic. de har. resp. 14.32. 
28  Kaser M., Römisches Privatrecht, München, 1971, 202. 
29  javaxiSvili iv., Txzulebani Tormet tomad, t. VI, Tb., 1982, 114. 
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magaliTad, solomon II-is (XVIII-XIX ss.) erT-erTi sasamarTlo gadawyvetile-

ba30 dasabuTebulia jer bibliuri samarTliT, franguli da petre pirvelis kano-

nebze miTiTebis Semdeg ki `TaTarTa, uriaTa, kerpmsaxurTa da yovelTa sjulier-

Ta~ da aseve `urjuloTa~ samarTalia moSveliebuli. berZnuli samarTlis moxse-

niebas mosdevs uSualod vaxtang VI-is kanonebis citireba, ris Semdegac, mefe mi-

dis daskvnamde, rom `am mtkicesa da WeSmaritis samarTliT daumkvidra Tavis 

Svils yma da mamuli Tvisi xutu miqelaZem~ da aRiarebs qalis samemkvidro ufle-

bas.31 solomon meoris gadawyvetilebidan Cans, rom ucxo samarTals is iyenebs ara 

sakuTari samarTlis xarvezis amosavsebad, romelic am SemTxvevaSi arc ki arse-

bobs, aramed sakuTari samarTlis safuZvelze miRebuli gadawyvetilebis marTe-

bulobis dasadastureblad da amgvarad midis `mtkicesa da WeSmaritis~ samar-

Tlis ideamde, rac romaul naturalis ratio-sTan gvabrunebs. 

V. romauli samarTlis dogmebis istoriidan 

garda zemoT xsenebuli uzogadesi principebisa, Tanamedrove evropuli sa-

marTali romis samarTlis winaSea davalebuli iseTi konkretuli institutebiT, 

rogoricaa sakuTreba, xelSekruleba, anderZi da mravali sxva.32 evropaSi Tana-

medrove `dogmebis istoriis~ sagani romis samarTlidan momdinare dogmebis fun-

qciis, maTi ekonomikuri, socialuri da ideologiuri wanamZRvrebis kvlevaa, rac 

mxolod erTobliobaSi iZleva imis gagebis saSualebas, Tu ratom moxda am dogme-

bis mxolod nawilis recefcia konkretul kulturul garemoSi, xolo danarCeni 

daviwyebas mieca. Cven, ra Tqma unda, am statiis farglebSi romis samarTlis dog-

mebis recefcias Zvel qarTul samarTalSi verc srulad da verc nawilobriv ver 

movicavT. SevexebiT mxolod oriod dogmas, romlebic garkveulwilad savizito 

baraTiviTaa ama Tu im samarTlis sistemis romauli ojaxisaTvis mikuTvnebisas. 

romis samarTlis erT-erTi mniSvnelovani monapovri — mxareTa konsensusi, 

rogorc xelSekrulebis umTavresi safuZveli — vaxtang VI-is krebulis berZnuli 

samarTlis me-4 muxlSia dafiqsirebuli: `yovlisa kacisa jer ars syidva da gas-

yidva. da msyidveli da ganmsyidveli igi unda iyos Serigebulni da dajerebulni 

faszeda~. amis garda, iv. javaxiSvili33 nikorwmindis XI saukunis sigelisa da nasyi-

dobis ramdenime gadarCenili sabuTis analizis Sedegad askvnis, rom imdroindel 

qarTul valdebulebiT samarTals simboluri formalizmis etapi ukve srulebiT 

gadalaxuli aqvs. nasyidobis dadeba SesaZlebelia rogorc werilobiTi, ise zepi-

ri formiT. formis dacva, magaliTad, mowmeTa daswreba, garigebis dadebisas aris 

ara misi namdvilobis winapiroba, aramed Semdgomi mtkicebis tvirTis gaadvilebas 

30  doliZe i., qarTuli samarTlis Zeglebi, VI, Tb., 1977, 431-434. 
31  zoiZe b., evropuli samarTlis recepcia, Tb., 2005, 42. 
32  Honsell H., Lebendiges Römisches Recht, in: Gedächtnisschrift für Theo Mayer-Maly, Wien, 2011225. 
33  javaxiSvili iv., Txzulebani Tormet tomad, t. VII, Tb., 1984, 310. 
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emsaxureba. is faqti, rom qarTul samarTals XI saukuneSi ritualuri formaliz-

mis etapi ukve gadalaxuli aqvs da mxareTa konsensuss miiCnevs garigebis erTa-

derT da mTavar winapirobad, srulebiT ar aris umniSvnelo, Tu gaviTvaliswinebT 

imas, rom samarTali TavisTavad progress ar ganicdis. magaliTad, germanikuli 

samarTali Sua saukuneebSi avlens im niSnebs, rac romis samarTlisaTvis Zv. w. V sa-

ukuneSi iyo damaxasiaTebeli. iv. javaxiSvili34 yuradRebas amaxvilebs aseve nasyi-

dobis sabuTebSi dafiqsirebul formulaze `RmerTman gibednieros Tquen da Tqu-

enTa momavalTa~ an `gqondes da gibednieros RmeTman~, romelsac, avtoris azriT, 

Semdegi funqciis hqonda: `raki gamyidvels myidvelisaTvis ganayidis bednieri da-

sakuTreba da floba mxolod sruli dakmayofilebis Semdeg SeeZlo, amitom sa-

fiqrebelia, rom es formulac fasis dasajereblobisa da srulad miRebulobis 

Sesatyvisad da damamtkiceblad iyo miCneuli~. es detali imis dasturia, rom ze-

moT naxsenebi kerZo avtonomia, anu samarTlebrivi urTierTobis farglebSi 

TviTgansazRvris Tavisufleba, imdroindel qarTul samarTals gasigrZeganebu-

li aqvs. nasyidobis sabuTSi gamyidvels SeuZlia fasis gadaxdis dasturad miuTi-

Tos, rom miiRo `fasi sruli~ an `fasi dasajerebeli~, anda Caanacvlos es imaze mi-

TiTebiT, rom mas meore mxaris mimarT pretenzia ar aqvs — `gibednieros Rmer-

Tman~. 

amis garda, qarTuli samarTlis ZeglebSi uxvad moipoveba calkeuli termi-

nologiuri Tu institucionaluri msgavseba berZnul-romaul samarTalTan. maga-

liTad, romauli legatum anu saanderZo danakisri qarTulad `leRatad~ aris Tar-

gmnili.35 romauli mflobeloba — possessio — romelic laTinuri sedere-dan aris na-

warmoebi, qarTul samarTalSi `jdomad~ uTargmniaT, riTic nivTis dauflebas 

aRniSnavdnen. qurdobiT da sxva ukanono gziT mopovebuli qoneba samkvidro masa-

Si ar gaiTvaliswineba, rac aseve romis samarTlis gadmonaSTia. mravaljeradi 

qurdobisaTvis CamoxrCobiT dasja bizantiur gavlenas unda mivaweroT. `ruis-

urbnis ZeglisweraSi~ qalis saqorwino asakad 12 wlis miCnevac iustinianes samar-

Tlidanaa gadmoRebuli. Tumca mxolod es samagaliTod moyvanili terminologi-

uri da calkeuli institucionaluri msgavseba ver gaxdeba qarTuli samarTlis 

evropuli ojaxisaTvis mikuTvnebisa da evropaSi romis samarTlis recefciis 

procesSi misi CarTvis mizezi, radgan imave tipis msgavseba aranaklebia aRmosav-

lur (arabul, sparsul da Turqul) samarTalTanac.36 is, rac qarTul samarTals 

istoriul perspeqtivaSi evropuli samarTlis nawilad aqcevs, aris ara calkeuli 

terminebi da institutebi, romliTac mxolod berZnul-romauli samarTlis cno-

ba dasturdeba, aramed romis samarTlidan momdinare zemoT naxsenebi meTodisa 

da fundamenturi principebis gasirgZeganeba. 

                                                 
34  javaxiSvili iv., Txzulebani Tormet tomad, t. VII, Tb., 1984, 313. 
35  am da sxva qvemoT moyvanili terminologiuri paralelebisaTvis Seadare zoiZe, evro-

puli samarTlis recefcia, 57. 
36  iqve, 71 da Semdgomni. 
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VI. sakuTreba

1. dominium duplex: ormagi sakuTreba

sakuTrebis uflebas romaulma samarTalma sabolood SesZina Tavisi kontu-

rebi, romelic dRemde cocxalia Tanamedrove samarTalSi. qristes Sobamde pir-

vel da meore saukuneebSi romauli samarTlis doqtrinam gamokveTa absoluturi 

sakuTrebis cneba — mesakuTre aris is, visac aqvs nivTze saukeTeso ufleba da is 

aris erTaderTi. magram sakuTrebis absoluturi cnebis ganviTarebasTan erTad 

viTardeba erT-erTi yvelaze saintereso samarTlebrivi figura, romelic mog-

vianebiT romis samarTlisagan memkvidreobiT ergo evropuls. es aris duplex domini-

um, anu ormagi sakuTrebis ufleba. sakuTreba, rogorc absoluturi Zalaufleba 

nivTze, am absoluturobidan gamomdinare, SeiZleba hqondes mxolod erT pirs. 

romis samarTalSi agraruli cxovrebis wesis mimdevari sazogadoebisaTvis mniS-

vnelovan nivTebze, rogoric iyo miwis nakveTebi, oTxfexa pirutyvi da monebi, sa-

kuTrebis mopoveba SeeZloT mxolod romis moqalaqeebs — kviritebs da misi mopo-

vebis saSualeba iyo mancipacio (mancipatio), ritualuri aqti, romlis drosac xuTi 

mowmis TandaswrebiT brinjaos naWers Semokravdnen saswors da ambobdnen ritua-

lur sityvebs — `me vacxadeb, rom es mona kvirituli samarTlis mixedviT Cems sa-

kuTrebas warmoadgens, is Cem mier unda iqnes nayidi am brinjaos naWrisa da spi-

lenZis sasworis meSveobiT~.37 zemoT xsenebul nivTebs amis gamo mancipirebadi 

nivTebi (res mancipi) ewodeboda. mancipatio iyo ius civile-s instituti da Sesabamisad 

ucxoTaTvis miuwvdomeli. Tumca, peregrinebTan aReb-micemobis ganviTarebasTan 

erTad, aucilebeli gaxda aseve maTTvis sakuTrebis mopovebis SesaZleblobis mi-

cema. romaelebma, romlebic Zvel institutebs arasodes auqmebdnen, miaRwies amas 

ius gentium-is farglebSi axali institutis SeqmniT. Tu kviriti mesakuTre araro-

maels mancipirebad nivTs ritualuri formis daucvelad mihyidda da gadascemda 

(traditio), marTalia is amiT ar kargavda sakuTrebas da SeeZlo ecada sakuTari niv-

Tis ukan gamoTxova — vindicireba (sarCelis, rei vindicatio-s meSveobiT), Tumca is am 

mizans ver miaRwevda, radgan mis rei vindicatio-s nivTis SemZenis Sesagebeli upiris-

pirdeboda (e. w. gayiduli da gadacemuli nivTis Sesagebeli — exceptio rei venditae et 

traditae). gayiduli nivTis ukan moTxovniT gamyidveli arRvevda ndobas (fides), rac 

mis sarCels ganuxorcielebels xdida. anu miuxedavad imisa, rom arakviriti Sem-

Zeni ver moipovebda nivTze kviritul sakuTrebas (dominium ex iure quiritium), mopove-

buli nivTi faqtobrivad daculi iyo kviriti mesakuTris mier ukan gamoTxovisa-

gan. SemZeni iyo faqtobrivi mesakuTre. nivTis amgvar mopovebas ewodeboda in bonis 

habere (`qonebaSi qona~), xolo TviTon mesakuTres bonitaruli mesakuTre. Tu bo-

nitarul mesakuTres nivTze mflobelobas sxva piri Seecileboda, mas SeeZlo niv-

37  Hunc ego hominem ex iure Quiritium meum esse aio isque mihi emptus esto hoc aere aeneaque libra. 
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Ti gamoeTxova specialuri sarCelis — actio publiciana-s — meSveobiT, romelic kvi-

riti mesakuTris vindikaciuri sarCelis analogs warmoadgenda, magram misgan gan-

sxvavebiT, bonitarul mesakuTres unda daemtkicebina ara sakuTrebis ufleba 

nivTze, aramed is, rom nivTi mihyida da gadasca kviritma, rac gacilebiT martivi 

dasamtkicebeli iyo.38 anu romis samarTalSi kvirituli sakuTrebis gverdiT ar-

sebobda sxva sakuTrebac — bonitaruli sakuTreba, rasac gaiusi39 ormag sakuTre-

bas, duplex dominium-s uwodebs. 

duplex dominium ukve oficialur terminad iqca Sua saukuneebis evropul iuri-

diul doqtrinaSi. absoluturi mesakuTre iyo dominus directus, xolo sargeblobis 

uflebis mqone iZenda dominium utile-s.40 miuxedavad kritikisa, duplex dominium-is Sesa-

xeb moZRvreba Sua saukuneebSi sakmaod gavrcelebulia da exeba ZiriTadad glexsa 

da miwis mesakuTres Soris urTierTobas. batoni iyo dominus directus, xolo glexs 

hqonda miwaze dominium utile. me-19 saukuneSi es moZRvreba ZiriTadad ukuagdes41 da 

germanuli samoqalaqo samarTlis Semqmnelma komisiam masze sabolood uari Tqva.42 

Tumca es uaris Tqma mxolod nawilobrivi iyo, radgan am ideis meore mxare — actio 

publiciana – germaniis samoqalaqo kodeqsis 1007-e paragrafSi dRemde cocxalia.  
Tu ramdenad axlos dgas qarTuli samarTlebrivi tradicia evropulTan, Cans 

ZvelqarTul samarTalSi `qonebis~ cnebis arsebobidan. `qoneba~ ar iyo nivTze ab-

soluturi sakuTreba, romelsac aRniSnavda terminebi `mamuli~ da `monagebi~,43 

Tumca aseve ukugdebulia mosazreba, rom `qoneba~ mxolod mflobelobis aRmniS-

vneli iyo.44 feodaluri samarTlis rTuli da danawevrebuli sanivTo samarTleb-

rivi reJimis gamo, qarTuli samarTlebrivi Zeglebic, evropulis msgavsad, ar av-

lebs mkafio zRvars sakuTrebasa da mflobelobas Soris. sakuTreba da mflobe-

loba terminologiurad erTmaneTSia gadaxlarTuli da mflobeloba xSirad 

iTavsebda kidec sakuTrebis uflebis Sinaarss. seniori ar sargeblobda sakuTre-

bis ganusazRvreli uflebiT, da vasali ki ara marto faqtobrivad batonobda niv-

Tze (mflobeloba Tanamedrove gagebiT), aramed SeeZlo garkveul CarCoebSi am 

qonebis gankargva. XIII-XIV saukunis beqa-aRbuRas samarTalSi sakuTrebas saqar-

TveloSic amgvari danawevrebuli xasiaTi aqvs.45 miwa ekuTvnis patrons — `adgili 

patronisa ars~, magram miwa aris vasalis mflobelobaSi da sanam yma patronis sam-

saxurs asrulebs, mas es miwa ar SeiZleba CamoerTvas. patrons ar SeuZlia misi ga-

38  Kaser M., Ius gentium, Köln, Weimar, 1993438; am sarCelis gamoyeneba SeeZlo kvirit mesakuT-
resac, Tu is ver axerxebda misi kvirituli sakuTrebis damtkicebas. 

39  Gai 1.54; 2.40: aseve, Iust. C. 7.25. 
40  Wieling H. J., Sachenrecht, Bd. 1, Berlin, Heidelberg 2006, 272. 
41  Wagner H., Das geteilte Eigentum im Naturrecht und Positivismus, Breslau 1938, 71 da Semdgomi. 
42  Jakobs H. H., Schubert W., Sachenrecht I, Berlin, 1985, 448. 
43  doliZe i., Zveli qarTuli samarTali, Tb., 1953, 141; javaxiSvili iv., qarTuli samarTlis 

istoria, w. II, nakveTi II, Tb., 1929, 403. 
44  doliZe i., Zveli qarTuli samarTali, Tb., 1953, 143. 
45  iqve, 149. 
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yidva an sxvagvarad gasxviseba. SeiZleba iTqvas, rom ymas patronze ukeTesi ufle-

bac ki gaaCnia nivTze, rac kviriti da bonitaruli mesakuTris Soris interesTa 

konfliqtTan gvabrunebs, romelic exceptio rei venditae et traditae-s da actio publiciana-s 

meSveobiT bonitaruli mesakuTris sasargeblod wydeboda. amgvarad gamtkicebu-

li mflobeloba sakmaod farTo uflebamosilebaa da ufro axlos dgas romaul 

bonitarul sakuTrebasTan, vidre mflobelobis Tanamedrove gagebasTan. sakuT-

rebasa da ZvelqarTul mflobelobas Soris amgvar dapirispirebas amZafrebs 

isic, rom `qonebis~ uflebamosileba mflobels SeiZleboda gadascemoda misi mem-

kvidreebisaTvis gadacemis pirobiTac.46 sakuTrebasa da mflobelobas Soris am-

gvari diqotomia aris romauli idea, romelic duplex dominium-is saxeliT cnobilia 

Sua saukuneebis evropaSi da cnobilia aseve qarTul samarTalSic. 

dRes germaniis samoqalaqo kodeqsis 1007-e paragrafi mflobelobasTan da-

kavSirebuli davisas icavs ukeTesi mflobelobis uflebis mqones ise, rogorc me-

sakuTres da warmoadgens actio publiciana-s kodificirebas.47 wina mflobeli, rome-

lic axali mflobelisagan ukan iTxovs nivTs, ar aris valdebuli amtkicos nivTze 

sakuTreba. sakmarisia, Tu daamtkicebs, rom mas ukeTesi ufleba aqvs nivTze, vid-

re amJamindel mflobels, radgan ivaraudeba, rom am uflebis mqone mesakuTrea. 

romSic bonitaruli mesakuTre ver daamtkicebda Tavis (kviritul) sakuTrebas 

nivTze, Tumca mainc SeeZlo moeTxova actio publiciana-s meSveobiT nivTi ukan imitom 

rom, mas es nivTi mihyida da gadasca kviritma mesakuTrem da Sesabamisad ukeTesi 

ufleba hqonda nivTze, vidre nebismier sxva mflobels. 

Tu evropaSi romis samarTlis CayvinTvis xanad nacional-socializmis xana48 

SeiZleba iqnes miCneuli, saqarTveloSi romis samarTalma sabWoTa periodSi uf-

46  iv. surgulaZis (surgulaZe iv., `sakuTrebis uflebis instituti~, universitetis Sro-
mebi XXXV (1949), 244.) mosazrebis sapirispirod, doliZe i., (Zveli qarTuli samarTali, 
149) miiCnevs, rom qoneba XIV saukuneSic mxolod mflobelobas gulisxmobs, Tumca, ro-
gorc zemoT vaxseneT, misi Sinaarsi gacilebiT farToa, vidre Tanamedrove mflo-
belobisa da xSirad sakuTrebasTan mimarTebaSi pirveladi xasiaTic ki aqvs. 

47  § 1007. wina mflobelis moTxovnis uflebebis gamoricxva arauflebamosilebis faqtis 
codnis SemTxvevaSi:  

(1) pirs, visac nivTi hqonda mflobelobaSi, SeuZlia mflobelisagan moiTxovos niv-
Tis ukan dabruneba, Tu es ukanaskneli mflobelobis SeZenisas ar iyo keTilsindisieri. 

(2) Tu nivTi wina mflobels mopares, man nivTi dakarga an es ukanaskneli sxvagvarad 
gavida misi mflobelobidan, maSin mas SeuZlia nivTis ukan dabrunebis moTxovna aseve 
keTilsindisieri mflobelisaganac, garda im SemTxvevebisa, rodesac es ukanaskneli 
nivTis mesakuTrea, an nivTi gavida misi mflobelobidan manamde, sanam flobda wina 
mflobeli. aRniSnuli norma ar gamoiyeneba fulisa da sawarmdgenlo fasiani qaRal-
debis mimarT. 

(3) moTxovnis ufleba gamoricxulia, Tu wina mflobeli mflobelobis SeZenisas ar 
iyo keTilsindisieri, an man miatova mflobeloba. danarCen SemTxvevebSi Sesabamisad ga-
moiyeneba §§986-1003 normebi. 

48  Spengler H. D., Römisches Recht und europäische Rechtskultur, in: Die kulturelle Eigenart Europas, Freiburg, 
Basel, Wien, Herder 201064, Tumca romis samarTlis sruli gandevna sauniversiteto sivr-
cidan, ra Tqma unda, SeuZlebeli iyo. 
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ro xangrZlivi droiT da ufro safuZvlianad CayvinTa. sabWoTa samoqalaqo ko-

deqsma, miuxedavad mravali instituciis gadmoRebisa romis samarTlidan, ar gai-

ziara misi fundamenturi principebi. amdenad, saintereso, da erTi SexedviT uc-

nauria, sabWoTa drois qarTul iuridiul literaturaSi gacxarebuli kamaTi 

mflobelobis dacvasTan dakavSirebiT.49 qarTveli samarTlis mecnierebi intui-

ciurad (duplex dominium-isa da actio publiciana-s idea diskusiisas ar uxsenebiaT) ac-

nobierebdnen, rom is, rac maT memkvidreobiT ergoT Zveli qarTuli samarTlisa-

gan, iyo ara mxolod mflobelobis faqtis dacva, aramed mflobelobis uflebis 

dacvac, rac romSi swored actio publiciana-s ideas warmoadgens.  

germanuli danawesis qarTuli Sesatyvisi saqarTvelos samoqalaqo kodeqsis 

160-e muxlia: `Tu keTilsindisier mflobels CamoerTmeva mflobeloba, mas sami 

wlis ganmavlobaSi SeuZlia axal mflobels nivTis ukan dabruneba mosTxovos. es 

wesi ar gamoiyeneba maSin, roca axal mflobels aqvs mflobelobis ukeTesi ufle-

ba. mflobelobis ukan dabrunebis moTxovna SeiZleba gamoyenebul iqnes ukeTesi 

uflebis mqone piris mimarTac, Tuki man nivTi moipova Zaladobis an motyuebis 

gziT.~ germanuli samarTlis normis am erTi SexedviT meqanikur kalks fesvebi 

ZvelqarTul samarTalSi aqvs, radgan igive principia dafiqsirebuli 1741 wlis 

erT-erT sabuTSi,50 sadac sadavo nivTze sakuTrebis uflebis dadgena daiyvaneba 

flobis faqtis dadasturebamde:51 `Tu lasurma an Sehficos da mowame uSovnos — 

dRes aqamomde lasurs sWerodes da ar gamorTmeodes, vaxtangs xeli ar aqvs axal-

Sens vena£Tan~. anu faqtobrivad mesakuTre aris is, visac modave mxareTagan aqvs 

ukeTesi ufleba mflobelobaze, Tumca namdvili mesakuTre SesaZlebelia saer-

Tod mesame piri iyos. actio publiciana am formiT cnobilia germanul samarTalSi, 

Tanamedrove qarTul samarTalSic da cnobili iyo Zvel qarTul samarTalSic, 

ris gamoc es norma ara kopirebuli ucxo sxeuli, aramed qarTuli samarTlebrivi 

azrovnebisaTvis sakmaod nacnobi movlenaa. 

 
2. usucapio: mflobelobiTi xandazmuloba 

 
sakuTrebisa da nebismieri sxva uflebis mopovebis SemTxvevaSi romis samar-

TalSi moqmedebda principi, rom aravis SeuZlia gadasces imaze meti, vidre Tvi-

Ton flobs (Ulp. D. 50.17.54: nemo plus iuris ad alium transferre potest quam ipse habet). gan-

sxvavebiT Tanamedrove samarTlisagan, sadac, magaliTad, aramesakuTrisagan sa-

kuTrebis keTilsindisierad mopovebaa SesaZlebelia, romSi aramesakuTre sxvas 

ver gadascemda sakuTrebas. Tumca aRebmicemobis interesebidan gamomdinare, xSi-

                                                 
49  rcxilaZe t., mflobelobis dacva, sabWoTa samarTali, 1928, № 1, 7-9; futkaraZe i., 

qarTuli samarTlis istoriis sakiTxebi, Tb., 1979, 116-118. 
50  kakabaZe s., istoriuli sabuTebi, w. V, tf., 1913, 60. 
51  futkaraZe i., qarTuli samarTlis istoriis sakiTxebi, 110; kakabaZe s., istoriuli sabu-

Tebi, w. V, tf., 1913, 60.  
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rad aucilebeli iyo aseve keTilsindisieri SemZenis uflebis mopovebasTan dakav-

Sirebuli ndobis dacvac, maSinac ki, rodesac mas es ufleba arauflebamosilma 

pirma gadasca. amis gamo romaelebma SeimuSaves sakuTrebis mopovebis damatebiTi 

saSualeba — mflobelobiTi xandazmulobiT, romelic romauli samarTlis gavle-

niT gavrcelda Sua saukuneebis evropaSi da memkvidreobiT ergo Tanamedrove ko-

difikaciebs. Tu gamsxvisebeli ar iyo mesakuTre, magram SemZeni nivTs keTilsin-

disierad flobda rogorc sakuTars, garkveuli drois gasvlis Semdeg moipoveb-

da masze sakuTrebas. amrigad, xandazmulobiT sakuTrebis mopovebis instituti 

emsaxureboda moCvenebiTi da realuri iuridiuli mdgomareobis SesabamisobaSi 

moyvanas52 — nivTis faqtobrivi mompovebeli moCvenebiTi mesakuTridan xdeboda 

misi iuridiuli mesakuTre. gaiusi53 xandazmulobiTi sakuTrebis aucileblobas 

Semdegnairad asabuTebs: `es imis gamo SemoiRes, rom nivTebze sakuTreba ar yofi-

liyo didi xnis ganmavlobaSi daudgeneli. amasaTanave erT- an orwliani vada, ro-

melic mflobelobiTi xandazmulobisaTvis aris aucilebeli, sakmarisia mesakuT-

risaTvis nivTis mosaZebnad~. am institutis momwesrigebel danawesebs Seicavda 

jer kidev Tormeti tabulis kanonebi, romlis mixedviTac miwis nakveTis or, xo-

lo moZravi nivTebis erTwliani uwyvetad flobis SemTxvevaSi mflobeli xdeboda 

mesakuTre. gamonaklisi iyo moparuli nivTebi. mflobelobiTi xandazmulobis va-

debi da aseve nivTebi, romlebzec is vrceldeboda, sakmaod xSirad icvleboda. ma-

galiTad, 424 wels imperator Teodosi II-m daawesa e. w. saerTo sasarCelo xandaz-

mulobis 30-wliani vada, romlis gasvlis Semdegac mesakuTre nebismier SemTxveva-

Si kargavda kuTvnili nivTis ukan moTxovnis saSualebas. iustinianem es danawesi 

Tavis mxriv kidev Secvala, magram, miuxedavad konkretuli cvlilebebisa, mflo-

belobiTi xandazmulobis romauli modelis mizani erTi iyo: samoqalaqo brunvis 

simyaris uzrunvelyofa da mis monawileTa ndobis dacva — keTilsindisieri piri, 

romelic garkveuli drois ganmavlobaSi uwyvetad flobs nivTs rogorc saku-

Tars, xdeba kidevac mesakuTre. daculia rogorc misi, aseve yvela im piris ndoba, 

romelic mogvianebiT misgan SeiZens am nivTs. amave dros, namdvil mesakuTres, ro-

melmac dakarga nivTze mflobeloba, rCeba Sansi da sakmarisi dro, raTa moZebnos 

da daibrunos nivTi. 

gaiusis mier naxsenebi oqros Sualedis monaxvas samoqalaqo brunvisa da mesa-

kuTris interesebs Soris emsaxureba aseve beqa-aRbuRas samarTlis 77-e muxli, 

romlis mixedviTac, Tu 7 wlis ganmavlobaSi batoni ar eZebs Tavis gaqceul ymas 

da ar iTxovs mis ukan dabrunebas, kargavs kidec am ymaze sakuTrebis uflebas.54 es 

7-wliani vada grZeldeba 30 wlamde, Tu gaqceuli yma Sors wavida da batonma ar 

icis misi adgilsamyofeli. gaqceuli ymis SemTxvevaSi aseve 30-wlian xandazmulo-

52  Honsell H., Lebendiges Römisches Recht, in: Gedächtnisschrift für Theo Mayer-Maly, Wien, 2011230. 
53  Gai 2.44. 
54  doliZe i., Zveli qarTuli samarTali, Tb., 1953, 159 da Semdgomi. 
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bis vadas iTvaliswinebs vaxtangis samarTalis 199-e muxli.55 amrigad, ukve Zvel-

qarTuli samarTali imeorebs romauli samarTlis gadawyvetas da germaniis samo-

qalaqo kodeqsis 937-945-e paragrafebSi mowesrigebuli mflobelobiTi xandazmu-

loba, romelsac misi gadmoRebis Semdeg saqarTvelos samoqalaqo kodeqsis 165-

168 muxlebi Seesatyviseba, qarTuli samarTlebrivi tradiciisaTvis sakmaod nac-

nobi institutia.  

 
VII. col-qmars Soris naCuqrobis akrZalva 

 
col-qmars Soris naCuqroba romis samarTalSi, savaraudod, arqauli perio-

didan moyolebuli akrZaluli iyo.56 romaeli iuristebi am akrZalvas pirvelad 

avgustusis dros axseneben, Tumca, savaraudod, kargad aRar esmiT namdvili is-

toriuli motivebi da, oficialuri ideologiis Sesabamisad, mas meuRleTa urTi-

erTgrZnobebiT gamowveuli qonebrivi zianis Tavidan acilebiT asabuTeben57 — er-

Ti meuRle ar unda gamdidrdes meoris gaRaribebis xarjze — `Cveulebis mixedviT, 

CvenSi damkvidrebulia, rom colsa da qmars Soris naCuqroba ar SeiZleba Sedges, 

raTa ormxrivi siyvarulis gamo ar gaZarcvon erTmaneTi mouTokavi guluxvo-

biT...~.58  

germanelma mkvlevarma klutmanma59 gamoTqva mosazreba, rom xevsurul Cveu-

lebiT samarTalSi gavrcelebuli akrZalva colsa da qmars Soris naCuqrobisa, 

romis samarTliT iyo ganpirobebuli da mis arsebobas sxva mxaris CveulebiT sa-

marTalSic savaraudod miiCnevda. dResdReobiT es mosazreba ukugdebulia.60 qar-

Tuli samarTlisaTvis meuRleTa Soris naCuqrobis zogadi akrZalva, ise rogorc 

es romis samarTalSi moqmedebda, arasodes yofila damaxasiaTebeli. klutmanis 

sapirispirod gamoTqmuli mosazrebis mixedviT,61 col-qmars Soris Cuqebis mowes-

rigebis mxriv qarTuli iuridiuli yofa ufro ZvelaRmosavlur, somxursa da ber-

Znul samarTals uaxlovdeba. Tumca moyvanili ar aris magaliTi, Tu ZvelaRmosav-

luri samarTlis romeli instituti SeiZleba gamxdariyo col-qmars Soris naCuq-

robis SezRudvis winamorbedi qarTul samarTalSi. magram es SezRudva rom qar-

                                                 
55  doliZe i., Zveli qarTuli samarTali, Tb., 1953, 160; javaxiSvili iv., Txzulebani Tormet 

tomad, t. VII, 292. 
56  Wieacker F., Hausgenossenschaft und Erbeinsetzung. Über die Anfange des romischen Testaments, Leipzig, 

1940, 48 da Semdgomi. 
57  Kaser M, Römisches Privatrecht, München, 2005, 331. 
58  Ulp. 24.1.1: Moribus apud nos receptum est, ne inter virum et uxorem donationes valerent. Hoc autem 

receptum est, ne mutuo amore invicem spoliarentur donationibus non temperantes ... 
59  Klutmann R., Analyse des national-grusinischen Obligationenrechts im Kodex König Wachtangs VI, Zeit-

schrift für vergleichende Rechtswissenschaft, einschliesslich der ethnologischen Rechtsforschung, 29 (1878), 
445 sqolio 24. 

60  futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis narkvevebi, Tb., 1979, 40 da 
Semdgomni. 

61  iqve, 43. 
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Tuls samarTalSic moqmedebda, amis dasturs vaxtangis samarTlis berZnuli ver-

siis 183-e muxli62 warmoadgens, romelic `qmarTa da colTa erTmaneTis saqonlis 

micemisaTvis~ aris dasaTaurebuli. TviTon muxlSi ki saubaria imis Sesaxeb, rom 

Tu meuRleebi erTmaneTs mTel TavianT qonebas an mis naxevars aCuqeben, es Cuqeba 

ar iqneba namdvili, radgan `siyuaruliT micema aris~ da am siyvarulma ki meuRle-

ebi ar unda gaaRaribos. muxlis saTauric da misi Sinaarsic imis maniSnebelia, rom 

berZnuli samarTlis gavliT col-qmars Soris naCuqrobis amkrZalavi Tu ara Sem-

zRudavi danawesi mainc moxvedrila qarTul samarTalSi, rac, savaraudod, romis 

samarTlidan momdinare akrZalvis Serbilebul variants unda warmoadgendes. 

col-qmars Soris naCuqrobis sruli akrZalvis arseboba qarTul samarTalSi ar 

mtkicdeba, magram mosazreba, romlis mixedviTac colma da qmarma siyvaruliT 

urTierTnaCuqrobiT erTmaneTi SeiZleba gaaRaribon (sawinaaRmdegos damtkice-

bamde), romauli samarTlis gadmonaSTad SeiZleba iqnes miCneuli. 

 
VIII. 1997 wlis saqarTvelos samoqalaqo kodeqsi  

 
saqarTvelos samoqalaqo kodeqsi, romelic dRes moqmedebs, 1997 welsaa miRe-

buli. is, Tavisi agebulebiT, zogadi dogmatikiTa da konkretuli normebis Sina-

arsiT yvelaze metad germanuli samoqalaqo kodeqsisganaa davalebuli da mis Seq-

mnaSic yvelaze meti wvlili swored germanel iuristebs miuZRviT. 1993 wels 

dawyebuli muSaoba saqarTvelos samoqalaqo kodeqsze miznad ar isaxavda mxolod 

germanuli normebisa da institutebis meqanikur kopirebas. misi Sedegi unda yo-

filiyo axali qarTuli kanonis Seqmna, romelsac germanulTan faseulobaTa sis-

tema eqneboda saerTo, rac iqneboda Tanamedrove qarTuli samoqalaqo sazogado-

ebis Camoyalibebis winapiroba. es ar iyo martivi davaleba, radgan sabWoTa samoqa-

laqo samarTali, romelic postsabWoTa periodSic uSualod moqmedi samarTali 

iyo, mxolod nawilobriv Tu iziarebda am faseulobebs, ar ayenebda ra, magali-

Tad, kerZo sakuTrebis dacvas samoqalaqo marTlwesrigis SuagulSi. qarTveli ka-

nonmdeblis mizani axali faseulobebis mqone kanonis Seqmna iyo, romlis qvakuTx-

edic kerZo avtonomia, saxelSekrulebo Tavisufleba da kerZo sakuTrebis dacva 

iqneboda. bremenis univerisitetis profesoris, rolf kniperis, advokat har-

tmut fromisa da mario pelegrinos daxmarebiT qarTvelma kanonmdebelma am dava-

lebas Tavi gaarTva.  

goeTes mosazreba, romelic man germanul samarTalTan mimarTebiT gamoTqva, 

marTldeba aseve qarTuli samarTlis SemTxvevaSic. romis klasikuri samarTali 

da misgan momdinare principebi uwyvet gavlenas axdenda qarTul samarTalze jer 

romaul-siriuli, Semdeg bizantiuri da sabolood ki romis samarTlis safuZvel-

ze Seqmnili Tanamedrove germanuli samarTlis pirdapiri kopirebis meSveobiT. 

                                                 
62  bregaZe T., berZnuli samarTali vaxtang VI samarTlis wignTa krebulidan, Tb., 1964, 90. 
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dasavleT evropisagan gansxvavebiT, saqarTveloSi romis samarTals digestebis 

meSveobiT ar SemouRwevia. man saqarTveloSi SemoaRwia siriul-romauli samar-

Tlis wignis, romlis nawilebsac samecniero diskusiaSi vulgarul samarTalsac 

ki uwodeben, da bizantiuri samarTlis wignebis meSveobiT, romlebic saukuneebis 

ganmavlobaSi klasikuri periodis romis samarTlis gamartiveba-Semoklebis63 na-

yofs warmoadgens. Tumca esec sakmarisi aRmoCnda imisaTvis, rom qarTul iuridi-

ul azrovnebas Tavisad eqcia romis samarTlis principebi.  

digestebi aris evropuli samarTlebrivi kulturis dasawyisi, magram amave 

dros, garkveuli gagebiT, misi dasasrulic. me-20 saukunis cnobili romanisti 

Teo maier mali Tavis statiaSi `samarTlebrivi figurebis dabruneba~64 TvalnaT-

liv warmoaCens, Tu rogor eZleva romis samarTlis dogmebi daviwyebas, imisaTvis, 

rom Semdeg isev dabrundes. xSirad srulebiT gaucnobierebladac ki iuristebi 

Tavidan igoneben daviwyebul romaul dogmebs, radgan isini samarTlebrivi az-

rovnebis universalur modelebs warmoadgenen, romlisaTvisac gverdis aqceva 

SeuZlebelia. qarTvel kanonmdebels romis samarTlis dogmebi Tavidan ar gamou-

gonia, man isini germanuli samarTlidan gadmoiRo, magram radgan qarTul samar-

Talsac, germanulis msgavsad, saerTo fesvebi romis samarTalSi aqvs gadgmuli, 

es gadmoRebuli dogmebi misTvis kargad daviwyebuli Zveli aRmoCnda da iq mox-

vda, sadac unda moxvedriliyo, sadac maTi aTvisebisaTvis aucilebel samarTleb-

riv kulturas jer kidev saukuneebis win Caeyara safuZveli.  

 

 

                                                 
63  Kunkel W., Schermaier M..` Römische Rechtsgeschichte, Köln, Weimar, Wien 228. 
64  Mayer-Maly Th., Die Wiederkehr von Rechtsfiguren, JZ 26 (1971), 1-3. 
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nino ioseliani* 

movalis garantia 

1. Sesavali

saxelSekrulebo urTierTobaTa mxareebis mier nakisr valdebulebaTa Sesru-

leba ganapirobebs samoqalaqo brunvis stabilurobas. Sesabamisad, Zveli laTinu-

ri gamonaTqvami Pacta sunt servanda – SeTanxmebani unda Sesruldes, dResac ar kar-

gavs Tavis aqtualurobas. xSir SemTxvevaSi nakisri valdebulebis Sesruleba uz-

runvelyofis saSualebebis gamoyenebiT miiRweva. 

Zveli saberZneTis da Zveli romis samoqalaqo samarTlisaTvis cnobili sa-

xelSekrulebo valdebulebaTa uzrunvelyofis saSualebebi, umTavresad, ucvle-

lad an mxolod mciredi gansxvavebebiTaa warmodgenili Tanamedrove periodis sa-

moqalaqo kanonmdeblobebSi da maT Soris saqarTvelos samoqalaqo samarTalSi. 

1997 wlis 26 ivnisis saqarTvelos samoqalaqo kodeqsiT (№786-IIs),1 moTxovnis uz-

runvelyofis damatebiT saSualebad aRiarebuli movalis garantia (424-426 mux-

lebi) am mxriv warmoadgens gamonakliss. 

samoqalaqo kodeqsis miRebamde mocemuli uzrunvelyofis saSualeba ucnobi 

iyo qarTuli samoqalaqo samarTlisaTvis. Sesabamisad, saxelSekrulebo valdebu-

lebaTa uzrunvelyofis saSualebis saxiT, mis istorias safuZveli daudo moqmed-

ma samoqalaqo kodeqsma, romlis avtorebic swored gvevlinebian movalis garan-

tiis samarTlebrivi institutis Semqmnelebad.  

samoqalaqo kodeqsze didia germanuli samarTlis gavlena da aRniSnuli mize-

ziT is miekuTvneba germanuli samarTlis ojaxs. `samoqalaqo kodeqsis SemuSavebiT, 

saqarTvelo pirvelad ki ar gaerTianda am ojaxSi, aramed masTan `Catexili~ Zveli 

xidi aRadgina mxolod~.2 mocemuli garemoebidan gamomdinare, iTvleba, rom samoqa-

laqo kodeqsSi movalis garantia germanuli samoqalaqo samarTlis recepciis Se-

degia.3 

samoqalaqo kodeqsiT, movalis garantia ganixileba, rogorc moTxovnis uz-

runvelyofis erT-erTi damatebiTi saSualeba. kerZod, dadgenilia, rom `mxareebs 

* Tsu-is iuridiuli fakultetis doqtoranti.
1  1997 wlis 26 ivnisis saqarTvelos samoqalaqo kodeqsi №786-IIs, SemdgomSi — samoqalaqo

kodeqsi, <https://matsne.gov.ge/ka/document/download/31702/77/ge/pdf>, [14.04.2015].
2  zoiZe b., qarTuli samoqalaqo kodeqsis Seqmnis istoriidan, „qarTuli samarTlis mimo-

xilva”, №6/2003-1, 104.
3  Иоселиани Н., Сравнительная характеристика средств обеспечения требований, установленных граж-

данским кодексом Грузии и гражданскими кодексами стран СНГ, Закон: стабильность и динамика, отв.
ред. Хабриева Т.Я., М., 2007, 395.
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SeuZliaT valdebulebis Sesrulebis uzrunvelsayofad xelSekrulebiT gaiTva-

liswinon damatebiTi saSualebebic: pirgasamtexlo, be da movalis garantia~ (muxli 

416). 

sasamarTlo praqtikis analiziT Tu vimsjelebT, movalis garantia, moTxovnis 

uzrunvelyofis sxva damatebiT saSualebebTan, kerZod, pirgasamtexlosa da besTan 

SedarebiT, valdebulebis Sesrulebis uzrunvelyofis naklebad gamoyenebad saSu-

alebas warmoadgens. aRniSnuli martivad SeiZleba aixsnas Tavad mocemuli insti-

tutis siaxliT, aseve movalis garantiis mimarT arsebuli informaciuli simciriT.  

zemoaRniSnuli garemoebebi naTlad warmoaCenen movalis garantiis institu-

tis siRrmiseuli Seswavlis aucileblobas da mocemuli saSualebis mimarT arsebu-

li informaciuli vakuumis Sevsebis savaldebulobas, rasac emsaxureba winamdeba-

re samarTlebrivi kvleva.  

 
2. movalis garantia Tanamedrove qarTul samoqalaqo samarTalSi, 

zogadi debulebebi 

 
2.1. movalis garantiis cneba 

 
saxelSekrulebo urTierTobebSi termini `movale~ nakisri valdebulebis 

Sesrulebaze pasuxismgebel pirs aRniSnavs. rac Seexeba termin `garantias~, aRniS-

nuli sityva franguli warmoSobisaa (`Garantie~) da niSnavs uzrunvelyofas, dac-

vas. Sesabamisad, valdebulebis Sesrulebis uzrunvelyofis dasaxelebuli saSua-

lebis mizani mxareTa Soris arsebuli saxelSekrulebo urTierTobebis dacvaa, 

kerZod, valdebulebis Sesrulebis uzrunvelyofa.  

movalis garantia moTxovnis uzrunvelyofis pirovnuli saSualebaa, romli-

Tac saxelSekrulebo valdebulebis Sesrulebis uzrunvelyofa movalis mxridan 

xorcieldeba sxvadasxva saxis moqmedebis Sesrulebis SepirebiT, magaliTad, rai-

me upirobo moqmedebis an iseTi moqmedebis, romelic scildeba xelSekrulebis sa-

gans. pirovnuli uzrunvelyofa warmoiSoba valdebulebiTi xelSekrulebidan.4 

aRniSnulidan gamomdinare, is ar arsebobs ZiriTadi valdebulebis gareSe da war-

moadgens aqcesorul valdebulebas. sxva pirovnuli uzrunvelyofis saSualebe-

bisgan gansxvavebiT (magaliTad, Tavdebobisgan da sabanko garantiisgan), movalis 

garantiis meSveobiT movale uzrunvelyofs mis mier nakisri piradi valdebule-

bis Sesrulebas. aRniSnuli valdebulebis Seusruleblobis SemTxvevaSi ki movale 

Tavadve axorcielebs Sepirebul moqmedebas.  
movalis garantia valdebulebis Sesrulebis uzrunvelyofis damatebiTi sa-

Sualebaa da yovelTvis arsebobs ZiriTad saxelSekrulebo valdebulebasTan er-

                                                 
4  Вебер Х., Обеспечение обязательств Kreditsicherungsrecht, перевод с немецкого Алексеева Ю., Иванова 

О., М., 2009, 10. 
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Tad. uzrunvelyofis sxva damatebiTi saSualebebis analogiurad, ZiriTadi val-

debulebis arseboba da misi namdviloba movalis garantiis samarTlebrivi bedis 

ganmsazRvrelia. aRniSnuli mizeziT, samoqalaqo kodeqsiT, `mTavari moTxovnis 

xandazmulobis vadis gasvlasTan erTad xandazmulobis vada gasulad iTvleba 

damatebiTi moTxovnebisTvisac maSinac ki, roca am moTxovnaTa xandazmulobis va-

da jer ar gasula~ (muxli 145). Sesabamisad, samoqalaqo kodeqsi, `mTavari moTxov-

nis xandazmulobis vadis gasvlasTan erTad, gasulad miiCnevs am vadas damatebiTi 

moTxovnebisTvisac (pirgasamtexlo, Tavdeboba, movalis garantia da a.S.)~.5 

amrigad, movalis garantia mxareTa Soris Tanxmdeba mTavari saxelSekrulebo 

valdebulebis Sesrulebis mizniT, damatebiTi moqmedebis Sepirebis saxiT, rom-

lis Sesrulebis moTxovnac kreditors warmoeSoba nakisri ZiriTadi saxelSekru-

lebo valdebulebis Seusruleblobis SemTxvevaSi. kanonmdeblobiT ar aris gaT-

valiswinebuli kreditoris mier msgavsi valdebulebis Sepireba.6 

vinaidan movalis garantiis maregulirebeli normebi samoqalaqo kodeqsSi 

mxolod mciredi saxiT aris warmodgenili, mocemuli mizeziT, xSir SemTxvevaSi 

movalis garantiis garSemo arsebul sakiTxTa Seswavla moiTxovs samoqalaqo ko-

deqsis sxva muxlebis da Zireuli principebis mxedvelobaSi miRebas.  

2.2. movalis garantiis sagani 

samoqalaqo kodeqsiT, movalis garantiad ganixileba SemTxveva, roca movale 

kisrulobs raime upirobo moqmedebis an iseTi moqmedebis Sesrulebas, romelic 

scildeba xelSekrulebis sagans (muxli 424). Sesabamisad, nakisri saxelSekrulebo 

valdebulebis Seusruleblobis SemTxvevaSi movalis garantiis sagans warmoad-

gens upirobod raime moqmedebis Sesruleba an sxva imgvari moqmedebis Sesruleba, 

rac ar aris ZiriTadi saxelSekrulebo valdebulebis sagani da gvevlineba am uka-

nasknelisgan damoukidebel moqmedebad. Sesrulebis sagani zustad unda iqnes 

gansazRvruli an rogorc wesi, misi dadgena iyos SesaZlebeli, winaaRmdeg Sem-

TxvevaSi saTanado valdebulebis Sesruleba SesaZloa garTuldes, an saerTod Se-

uZlebeli gaxdes.7 

saqarTvelos uzenaesma sasamarTlom 2010 wlis 19 oqtombris gadawyvetile-

biT saqmeze №as 379-352-8 ganmarta movalis garantiis cneba, misi sagani da is ga-

mijnul iqna moTxovnis daTmobis cnebisgan. davis sagans warmoadgenda sasyidlia-

ni sakredito xelSekrulebis Seusruleblobis SemTxvevaSi qviSa-xreSis mompove-

5  Todua m., vilemsi h., valdebulebiTi samarTali, Tb., 2006, 19. 
6  ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., saxelSekru-

lebo samarTali, Tb., 2014, 617. 
7  Гражданское право, Т. 3, Обязательственное право, 3-ое издание, отв. ред. Суханов Е.А., М., 2007, 53. 
8  saqarTvelos uzenaesi sasamarTlos 2010 wlis 19 oqtombris gadawyvetileba №as-379-

352-2010, <http://prg.supremecourt.ge/>, [08.04.2015]. 
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bel karierze sasargeblo wiaRiseulis mopovebis uflebis CamorTmeva, karieris 

kreditoris sargeblobaSi da masze uflebis moTxovnis gadacema. kerZod, mosar-

Cele iTxovda mopasuxe Sps-sgan, sasyidliani sakredito xelSekrulebis safuZ-

velze, or etapad gadacemuli Tanxis daubruneblobis sanacvlod, karierze sa-

kuTrebis uflebis gadasvlas, rac gaTvaliswinebuli iyo mxareTa Soris gaforme-

bul xelSekrulebaSi valdebulebis Seusruleblobis dros. Tavdapirvelad pir-

veli instanciis sasamarTlos mier ar iqna dakmayofilebuli mosarCelis moTxov-

na da gaziarebul iqna mopasuxe mxaris pozicia, rom maTi direqtori arakeTilsin-

disierad uZRveboda saqmeebs.  

mogvianebiT pirveli instanciis sasamarTlos gadawyvetileba gasaCivrda saa-

pelacio wesiT. saapelacio sasamarTlom daakmayofila mosarCelis saapelacio 

saCivari da gauqmebul iqna pirveli instanciis sasamarTlos gadawyvetileba. ker-

Zod, Sps-s CamoerTva karierze ufleba da karieri sasargeblo wiaRiseulis mopo-

vebis uflebiT mflobelobaSi gadaeca apelants, xolo sakuTriv karierze sasar-

geblo wiaRiseulis mopovebis moTxovna miCneul iqna movalis garantiad. saapela-

cio palatam daadgina, rom marTalia apelantis mier Sps-is angariSze Tanxebis Ca-

ricxvebi win uZRoda dasaxelebuli licenziis mopovebas da mis registracias Se-

sabamisi licenziebis uwyebriv reestrSi, xelSekrulebiT kreditis gadauxdelo-

bis SemTxvevaSi Sps kargavda karierze uflebas da igi gadadioda apelantis sa-

kuTrebaSi. Sesabamisad, miCneul iqna, rom sasyidliani sakredito xelSekrulebis 

uzrunvelyofis mizniT, mxareTa mier SeTanxmebuli iyo kanonmdeblobasTan srul 

SesabamisobaSi myofi movalis garantia. mxareTa SeTanxmeba garantiis saxiT gan-

xorcielebuli iyo im samomavlo uflebaze, romlis realur pretendentsac war-

moadgenda Sps, licenziisTvis saWiro Tanxa gadaricxuli iyo saTanado wesiT da 

licenziis gadacema Seferxda teqnikuri TvalsazrisiT.  

saapelacio sasamarTlos gadawyvetileba misi gauqmebis moTxovniT Sps-is mi-

er gasaCivrda sakasacio wesiT. saqarTvelos uzenaesma sasamarTlom miiCnia, rom 

saapelacio palatam kanonis moTxovnaTa dacviT daadgina faqtobrivi garemoebe-

bi, miiRo arsebiTad swori gadawyvetileba, magram araswori samarTlebrivi Sefa-

sebiT. sakasacio sasamarTlom dausabuTeblad miiCnia movalis garantiis sagnad 

licenziis ganxilva. kerZod, sadavod gamxdar xelSekrulebis teqstSi ar iyo mox-

seniebuli licenzia, arc samomavlo SesaZeni uflebis datvirTvaze raime debu-

leba da, Sesabamisad, arc mosarCele uTiTebda aseTze. xelSekrulebaSi aRniSnu-

li iyo mxolod, rom Sps kargavda karierze uflebas da is avtomaturad gadadio-

da meore mxaris mflobelobaSi, ris gamoc saapelacio palatam karierze ufleba-

Si arasworad igulisxma licenzia, romlis avtomaturad gadasvlas ar icnobs ka-

noni da misi gadacema regulirdeba saTanado wesiT.  

saqarTvelos uzenaesma sasamarTlom movalis garantia ganmarta, rogorc pi-

rovnuli uzrunvelyofis saSualeba, romelic movales valdebulebis darRvevis 

SemTxvevaSi damatebiT, konkretulad gansazRvrul da mxareTa Soris SeTanxmebu-
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li moqmedebis Sesrulebas akisrebs. metic, movalis garantia Sepirebuli moqme-

debis Sesrulebis meSveobiT axorcielebs movalis `iZulebas~ valdebulebis 

droulad Sesrulebaze.9 

moyvanil gadawyvetilebaSi aRniSnulia, rom vinaidan mocemul sadavo saqmeze 

mxareTa Soris ar yofila nakisri upirobo an iseTi moqmedebis Sesruleba, rome-

lic scildeba xelSekrulebis sagans, isini arc movalis garantiaze SeTanxmebu-

lan. sadavod gamxdar sesxis sasyidlian xelSekrulebaSi, uflebis gadacemaze 

daTqma dakavSirebulia garkveuli pirobis dadgomasTan, kerZod valdebulebis 

SeusruleblobasTan. Sesabamisad, kreditorma moTxovna sesxis dabrunebaze uz-

runvelyo movalis mier SeTavazebuli sasargeblo wiaRiseulis mopovebaze uf-

lebis daTmobiT, romelsac sakasacio sasamarTlom `uzrunvelyofiTi cesia~ 

uwoda.  

samoqalaqo kodeqsiT, mocemuli cneba ar warmoadgens valdebulebis Sesru-

lebis uzrunvelyofis damoukidebel saSualebas. uzrunvelmyofi cesia damouki-

debeli xelSekrulebaa, romliTac moTxovnis mflobeli (cedenti) sxva pirs, kre-

ditors (cesioners) gadascems moTxovnis uflebas.10 gadacemul SeiZleba iqnes ne-

bismieri kerZosamarTlebrivi Tu sajarosamarTlebrivi moTxovna an ufleba, ro-

melTa daTmoba da dagiravebac aris SesaZlebeli.11 

amrigad, movalis garantiis sagnad ganxilul unda iqnes iseTi moqmedebis Ses-

rulebis Sepireba, romlis dadgomac ar ukavSirdeba raime pirobas, gansxvavdeba 

ZiriTadi saxelSekrulebo valdebulebisgan, an scildeba xelSekrulebis sagans. 

magaliTad, SemTxveva, roca aviakompania sahaero frenis Seusruleblobis Sem-

TxvevaSi mgzavrs uzrunvelyofs sastumroTi da kvebiT. 

samoqalaqo kodeqsiT, movalis garantiis sagnad dawesebulia mxolod moqme-

debis Sesrulebis Sepireba da ara zogadad qmedebis Sepireba, ris gamoc dasaxele-

buli uzrunvelyofis saSualebis sagnad ar SeiZleba miCneul iqnes moqmedebisgan 

Tavis Sekaveba. 

2.3. movalis garantiis SeTanxmebis mxareebi 

movalis garantiis SeTanxmebis mxareebs warmoadgenen ZiriTadi saxelSekru-

lebo valdebulebis subieqtebi. Sesabamisad, aRniSnuli uzrunvelyofis saSuale-

bis gamoyenebaze SeTanxmebis mxareebad SeiZleba mogvevlinon kerZosamarTlebriv 

urTierTobaTa nebismieri pirebi, romlebic imyofebian saxelSekrulebo urTier-

TobebSi.  

9  naWyebia a., samoqalaqosamarTlebrivi normebis ganmartebebi uzenaesi sasamarTlos 
praqtikaSi 2000-2013, Tb., 2014, 169. 

10  Wanturia l., kreditis uzrunvelyofis samarTali, Tb., 2012, 257. 
11  iqve. 
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gamoTqmulia mosazrebac, rom movalis garantiis SeTanxmebiT SesaZlebelia 

kanonismier valdebulebaTa Sesrulebis uzrunvelyofac.12 Tavis mxriv, kanonis-

mier valdebulebaTa warmoSoba ar saWiroebs mxareTa winaswar SeTanxmebas, ris 

gamoc isini Zireulad gansxvavdebian saxelSekrulebo valdebulebebisgan. moce-

muli safuZvliT, ZiriTadi saxelSekrulebo valdebulebis arseboba movalis ga-

rantiis arsebobis mTavari winapirobaa. movalis garantiiT, kanonismier valdebu-

lebaTa Sesrulebis uzrunvelyofa gagebul unda iqnes, rogorc saxelSekrulebo 

urTierTobis arsebobis dros kanonismier valdebulebaTa warmoSobis albaTobis 

winaswar gansazRvra, romelTa saxecvlilebas dasaSvebad miiCnevs Tavad kanoni. 

kanonmdeblobiT ar arsebobs raime saxis SezRudva kerZo samarTlis subieq-

tebis mier movalis garantiis gamoyenebasTan dakavSirebiT. Sesabamisad, misiT Se-

iZleba uzrunvelyofil iqnes rogorc fizikur, aseve iuridiul pirTa Soris ar-

sebul saxelSekrulebo valdebulebaTa Sesruleba. mocemul SemTxvevaSi fizi-

kuri pirebis cneba moiazrebs rogorc saqarTvelos moqalaqeebs, aseve ucxo qvey-

nis moqalaqeebs da moqalaqeobis armqone pirebs, xolo iuridiuli pirebis cneba 

moicavs saqarTvelos kerZo samarTlis arasamewarmeo da samewarmeo iuridiul pi-

rebs, aseve im sajaro samarTlis iuridiul pirebs da ucxo qveynis iuridiul pi-

rebs, romlebic imyofebian kerZosamarTlebriv saxelSekrulebo urTierTobebSi.  

 
2.4. movalis garantiis SeTanxmebis forma 

 
samoqalaqo kodeqsiT, movalis garantiis namdvilobisTvis dawesebulia weri-

lobiTi formis dacva. kerZod, kanonmdeblobiT, imperatiulad aris moTxovnili, 

rom garantia unda gaformdes werilobiT (muxli 426). ZiriTadi saxelSekrulebo 

valdebulebis formis miuxedavad, movalis garantia mxolod werilobiT gafor-

mebis Semdgom iZens savaldebulo Zalas. 

xelSekrulebis monawile mxareebs ufleba aqvT, gamoiyenon rogorc martivi, 

aseve rTuli sanotaro werilobiTi formebi da movalis garantia gaiTvaliswinon 

nakisri ZiriTadi valdebulebis SeTanxmebis teqstSi, aseve calke SeTanxmebaSic. 

calke werilobiTi formiT SeTanxmebuli movalis garantia warmoadgens ZiriTa-

di xelSekrulebis ganuyofel nawils da emsaxureba nakisri valdebulebis Sesru-

lebis uzrunvelyofas. 

movalis garantiis SeTanxmebis formis daucveloba misi baTilobis safuZve-

lia. movalis garantiaze SeTanxmebis formis daucveloba ar iwvevs ZiriTadi val-

debulebis baTilobas, misgan sapirispirod ki ZiriTadi xelSekrulebis baTiloba 

imavdroulad ganapirobebs movalis garantiis SeTanxmebis baTilobas. 

 

                                                 
12  ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., saxelSekru-

lebo samarTali, Tb., 2014, 617. 
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2.5. movalis garantiis funqciebi 

 
movalis garantias gaaCnia orgvari funqcia: movalis garantia ZiriTadi val-

debulebis Sesrulebamde emsaxureba am valdebulebis Sesrulebis stimulirebas 

da mas SeiZleba vuwodoT mTavari valdebulebis Sesrulebis uzrunvelyofis 

funqcia. ZiriTadi valdebulebis Seusruleblobis SemTxvevaSi ki movalis garan-

tia uzrunvelyofs Sepirebuli sxvagvari moqmedebis Sesrulebas. 

 
2.5.1. mTavari valdebulebis Sesrulebis uzrunvelyofis funqcia 

 
movalis garantia uzrunvelyofs saxelSekrulebo valdebulebis Sesrulebas. 

Sesabamisad, movalis garantia SeiZleba gamoyenebul iqnes nebismieri saxelSekru-

lebo valdebulebis Sesrulebis uzrunvelsayofad. samoqalaqo kodeqsi ar akon-

kretebs movalis garantiis gamoyenebis farglebs mTavari saxelSekrulebo valde-

bulebis Seusruleblobis moculobis mimarT, kerZod, sakiTxs, SesaZlebelia Tu 

ara movalis garantiis gamoyeneba nakisri valdebulebis sruli Seusruleblobis 

SemTxvevaSi, Tu nakisri valdebulebis arajerovnad Sesrulebis drosac?  

bunebrivia, rom nakisri saxelSekrulebo valdebulebis Sesruleba gulis-

xmobs mis srulad da jerovnad Sesrulebas. mxareTa Soris arsebul saxelSekru-

lebo urTierTobaTa mizans da mis logikur dasasruls valdebulebaTa jerovani 

Sesruleba warmoadgens. gamomdinare aqedan, udavoa, rom movalis garantia nakis-

ri saxelSekrulebo valdebulebis jerovnad Sesrulebas emsaxureba da mis mTa-

var funqcias saxelSekrulebo valdebulebis amgvarad Sesrulebis uzrunvelyo-

fa warmoadgens.  

`valdebulebis jerovani Sesruleba gulisxmobs movalis mier im moTxovnaTa 

ganuxrelad dacvas, romelic dakavSirebulia TviT Sesrulebis saganTan~.13 maga-

liTad, Tuki, movale valdebulia garkveuli xarisxis nivTis miwodebaze, mxolod 

Sesabamisi xarisxis nivTis gadacema iqneba miCneuli jerovan Sesrulebad. rode-

sac valdebuleba sruldeba valdebulebis jerovani Sesrulebis principis dac-

viT, igulisxmeba, rom gaTvaliswinebuli da daculia valdebulebis Sesrulebis 

yvela principi.14 imavdroulad, valdebulebis Sesrulebis romelime principis 

daucveloba ver qmnis valdebulebis jerovnad Sesrulebis mocemulobas.15 

aRniSnulTan erTad, movalis garantiis legaluri ganmarteba aseve iZleva Se-

saZleblobas, rom mocemuli damatebiTi uzrunvelyofis saSualeba gamoyenebul 

iqnes arajerovani Sesrulebis SemTxvevaSic. kerZod, legalur ganmartebaSi ar 

aris miTiTebuli, rom movalis garantia gamoiyeneba mxolod valdebulebis sru-

                                                 
13  ZlieriSvili z., valdebulebis Sesruleba, Tb., 2006, 12. 
14  Сарбаш С.В., Исполнение договорного обязательства, М., 2005, 104-105. 
15  iqve, 105. 
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li Seusruleblobis dros, ris gamoc is arc gamoricxavs movalis garantiis gamo-

yenebis SesaZleblobas arajerovani Sesrulebis SemTxvevaSic. Sesabamisad, samo-

qalaqo kodeqsi adgens mxolod movalis garantiis Sinaarss da ara misi gamoyene-

bis SemTxvevebs. valdebulebis arajerovani Sesrulebis dros movalis garantiis 

gamoyenebis SesaZleblobis varauds aZlierebs, agreTve, samoqalaqo kodeqsiT aRi-

arebuli saxelSekrulebo Tavisuflebis principic.  

nebismier SemTxvevaSi, imisaTvis, rom ar dairRves movalis samarTlebrivi da 

samarTliani interesebi, dacul unda iqnes samoqalaqo kodeqsis im normis moTxov-

nebi, romliTac garantia iTvleba namdvilad, Tu is ar ewinaaRmdegeba kanoniT gaT-

valiswinebul wesebs, an zedmetad ar avaldebulebs movales (muxli 425). aRniSnuli 

kuTxiT, did mniSvnelobas iZens sasamarTlo praqtika, romelic dReisaTvis, samwu-

xarod, ar iZleva dasaxelebuli sakiTxebis Taobaze oficialur ganmartebebs.  

 
2.5.2. Sepirebuli sxvagvari moqmedebis Sesrulebis  

uzrunvelyofis funqcia 

 
movalis garantiis SeTanxmebis arsebobis dros movalis mier ZiriTadi valde-

bulebis Seusrulebloba kreditors uflebas aniWebs winaswar SeTanxmebuli 

sxvagvari moqmedebis Sesrulebis moTxovnaze. Sesabamisad, ZiriTadi valdebule-

bis Seusruleblobis faqti sakmarisia movalis mxridan uzrunvelyofis saxiT Se-

pirebuli damatebiTi — upirobo an xelSekrulebis sagans dacilebuli moqmedebis 

SesrulebisaTvis. 

amgvar upirobo an xelSekrulebis sagnisgan daSorebul moqmedebebad SeiZle-

ba miCneul iqnes, magaliTad, produqciis damamzadeblis an mwarmoeblis mier mo-

vaWrisaTvis micemuli garantia imis Taobaze, rom igi TviTon agebs pasuxs momxma-

reblis winaSe saqonlis xarisxze.16 kerZod, movale Tavis Tavze iRebs pasuxismgeb-

lobas garkveul Sedegebze, rac warmoiSoba mesame pirTan urTierTobaSi. 

movalis garantiasTan gveqneba saqme, rodesac movale kreditors aZlevs ga-

rantias fulis kursis cvlilebasTan dakavSirebiT.17 aseve, movalis garantiad Se-

iZleba CaiTvalos vaWrobis dros movalis mier kreditorisaTvis micemuli garan-

tia Tamasuqis Tu aqciis kursTan dakavSirebiT.18 movalis garantias eqneba adgi-

li, roca movale kisrulobs pasuxismgeblobas, TviTon gaiRos mSeneblobis xar-

jTaRricxvis cvlilebasTan dakavSirebuli xarjebi.19 movalis mier bralis gare-

Se pasuxismgeblobis Tavis Tavze aReba aseve SeiZleba ganxilul iqnes, rogorc 

movalis garantia.20  

                                                 
16  axvlediani z., valdebulebiTi samarTali, me-2 gamocema, Tb., 1999, 81. 
17   Wanturia l., zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, Tb., 2001, 

506. 
18  iqve. 
19  iqve. 
20  iqve. 
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2.6. zianis anazRaurebis sakiTxi movalis garantiis SeTanxmebis 

dros 

samoqalaqo kodeqsSi movalis garantiis maregulirebeli normebis miRma aris 

datovebuli movalis garantiiT uzrunvelyofili mTavari valdebulebis Seus-

ruleblobiT damdgari zianis anazRaurebasTan dakavSirebuli sakiTxebi. kerZod, 

movalis mxridan ZiriTadi saxelSekrulebo valdebulebis Seusruleblobis 

dros, Sepirebuli sxvagvari moqmedebis Sesrulebis moTxovnasTan erTad, kredi-

tors ufleba aqvs Tu ara moiTxovos damdgari zianis anazRaureba? sxvagvari moq-

medebis Sesruleba CaTvlil unda iqnes Tu ara miyenebuli zianis anazRaurebaSi? 

Sepirebuli moqmedebis Sesruleba arTmevs Tu ara kreditors uflebas miyenebu-

li zianis anazRaurebis moTxovnaze? 

nakisri ZiriTadi valdebulebis Sesruleba warmoadgens saxelSekrulebo ur-

TierTobaTa mTavar mizans, xolo valdebulebis Sesrulebis uzrunvelyofis sa-

Sualebebis gamoyeneba emsaxureba am miznis miRwevas. Sesabamisad, nakisri valde-

bulebis SeusruleblobiT damdgari zianis anazRaurebis moTxovna ar SeiZleba 

SezRudul iqnes mxolod uzrunvelyofis saxiT SeTanxmebuli saSualebebiT. val-

debulebis uzrunvelyofis damatebiTi saSualebebi ar warmoadgens ZiriTadi 

valdebulebis srul alternativas, Tumca uzrunvelyofis saxiT gansazRvruli 

saSualebebi, garkveulwilad, moiazrebs gancdili zianis minimalur odenobas, 

Tuki sxvagvar regulirebas ar awesebs kanoni.  

radganac samoqalaqo kodeqsi pirdapir ar iTvaliswinebs zemoaRniSnuli sa-

kiTxebis maregulirebel normebs, aRniSnuli ar unda iqnes gagebuli imgvarad, 

rom kodeqsi saerTod gamoricxavs kreditoris uflebas miyenebuli zianis anazR-

aurebis moTxovnaze.  

valdebulebis Seusrulebloba kreditorisTvis warmoSobs zians. zianis dad-

gomis faqtis gasarkvevad arabraleuli mxare Cayenebul unda iqnes im mdgomareoba-

Si, ra mdgomareobaSic is iqneboda valdebulebis jerovnad Sesrulebis dros.21 

kreditorisTvis miyenebuli zianis anazRaureba unda iyos valdebulebis Seusru-

leblobiT gancdili danaklisis tolfasovani kompensacia. valdebulebis Seusru-

leblobasa da damdgar zians Soris savaldebuloa adekvaturi mizezobriobis jaW-

vis arseboba.22  

msgavs situaciebSi, kreditoris samarTlebriv pretenziebTan erTad, dacul 

unda iqnes movalis mdgomareobac. Sesabamisad, movales ar SeiZleba daekisros val-

debulebis Sesruleba da zianis anazRaureba erTdroulad. kerZod, zianis anazRa-

ureba movales SeiZleba daekisros ZiriTadi valdebulebis Sesrulebis sanacvlod 

21  Horn N., Kötz H., Leser H.G., German Private and Commercial Law: An introduction, translated by Weir T., 
Oxford, 1982, 110. 

22  Introduction to German law, edited by Ebke W.F., Finkin M.W., The Hague, London, Boston, 1996, 184. 



 
 

 
n. ioseliani,  movalis garantia 

 

 139

da ara masTan erTad, Tuki sapirispiro daTqmas ar icnobs kanoni. zog SemTxvevaSi 

valdebulebis Seusrulebloba, Tavis mxriv, saerTod gamoricxavs misi Sesrulebis 

SesaZleblobas. magaliTad, personaluri momsaxurebis xelSekrulebebis dros.23  

mocemuli safuZvliT, movalis garantiiT Sepirebuli moqmedeba, pirgasam-

texlos (muxli 419) da bes (muxli 423) msgavsad, SesaZlebelia moazrebul iqnes mi-

yenebuli zianis anazRaurebaSi. aRniSnul mosazrebas amyarebs samoqalaqo kodeq-

sic, romliTac `kanonSi pirdapir gauTvaliswinebeli urTierTobis mosawesri-

geblad gamoiyeneba yvelaze ufro msgavsi urTierTobis maregulirebeli samar-

Tlis norma~ (muxli 5, kanonis analogia).  

samwuxarod, sasamarTlo praqtika jerjerobiT ar iZleva pasuxs dasmul sa-

kiTxebze. yvela SemTxvevaSi, sasamarTlos mier sakiTxis ganxilvis dros, dacul 

unda iqnes proporciuloba asanazRaurebeli zianis moculobasa da sxvagvari 

moqmedebis Sesrulebis samarTlebriv tvirTs Soris. `im pirma, romelic valdebu-

lia aanazRauros ziani, unda aRadginos is mdgomareoba, romelic iarsebebda, rom 

ar damdgariyo anazRaurebis mavaldebulebeli garemoeba~ (muxli 408.1). imavdro-

ulad, `valdebulebis darRvevis gamo zianis anazRaurebis moTxovnis uflebaze 

winaswar uari dasaSvebia, Tu es gaTvaliswinebulia kanoniT an mxareTa SeTanxme-

biT~ (muxli 410).  

 

2.7. sasamarTlos roli samoqalaqo interesebis dacvis sferoSi 

kanonsawinaaRmdego da zedmetadmavalebeli  

movalis garantiis dros 

 

movalis garantiis namdviloba moiTxovs mis Sesabamisobas kanonmdeblobiT 

dadgenil moTxovnebTan. saTanado formis dacvis garda, movalis garantia nam-

dvilia or SemTxvevaSi: rodesac is SesabamisobaSia kanoniT gaTvaliswinebul we-

sebTan, an is zedmetad ar avaldebulebs movales (muxli 425). 

samoqalaqo kodeqsiT, samoqalaqo urTierTobis monawileebs SeuZliaT gana-

xorcielon kanoniT aukrZalavi, maT Soris kanoniT pirdapir gauTvaliswinebuli 

nebismieri moqmedeba (muxli 10.2.). movalis garantiis Sesabamisoba kanoniT gaTva-

liswinebul wesebTan gulisxmobs, rom garantiad ar SeiZleba gamoyenebul iqnes 

iseT moqmedebaze SeTanxmeba, rac winaaRmdegobrivia kanonTan. aRniSnul SemTxve-

vaSi moiazreba nebismieri kanoni, romelsac garigebis Sinaarsis gansazRvris 

dros gaaCnia mniSvneloba da gvevlineba misi marTlzomierebis sazomad.24  

kanoniT gaTvaliswinebul wesebSi moazrebul unda iqnes rogorc kerZosamar-

Tlebrivi, aseve sajarosamarTlebrivi wesebi. Sepirebuli moqmedebis Sesruleba 

nebadarTuli unda iyos kanoniT. dauSvebelia movalis garantiad iseTi moqmede-

                                                 
23  Smith J.C., The Law of Contract, 4th ed., London, 2002, 235. 
24  Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 356. 
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bis Sepireba, romelic Tavisi arsiT kanonis mier ar miiCneva nebadarTulad, an ga-

rantia iTvaliswinebs moqmedebis ganxorcielebas kanoniT dawesebulisgan gan-

sxvavebuli saxiT. magaliTad, kanonSeusabamod unda iqnes miCneuli iseTi moqme-

debis Sesrulebis Sepireba, romelic aRiarebulia samarTaldarRvevad, kanoniT 

dadgenilia moqmedebis ganxorcielebis farglebi da garantiis saxiT SeTanxmebu-

lia misi sxvagvarad Sesruleba da a.S.  

rac Seexeba movalis mxridan valdebulebis Sesrulebis uzrunvelyofis sa-

xiT zedmetadmavalebeli moqmedebis kisrebas, es ukanaskneli ewinaaRmdegeba Ta-

vad kerZosamarTlebriv urTierTobaTa raobas. xelSekrulebis monawileTa neba 

ar SeiZleba ewinaaRmdegebodes kerZo samarTlis Zireul principebs. samoqalaqo 

kodeqsiT aRiarebuli saxelSekrulebo Tavisuflebis principi da saxelSekrule-

bo urTierTobaTa monawileebis Tavisufali neba izRudeba samoqalaqo wesrigiT, 

rodesac mxareTa mier gamovlenili neba adgens samoqalaqo urTierTobis monawi-

leTa araTanabar mdgomareobaSi yofnas. 

ZiriTadi valdebulebis msgavsad, uzrunvelyofis saxiT Sepirebuli moqmede-

ba movalis mier unda iyos Sesrulebadi da is ar unda iwvevdes movalis kabalur, 

zedmetadmavalebel mdgomareobaSi Cagdebas. Tavis mxriv, nebismieri saxelSekru-

lebo valdebuleba aris samarTlebrivi tvirTi, Tumca valdebuleba, romliTac 

movale ganicdis mis mdgomareobasTan Seusabamo did samarTlebriv tvirTs, aris 

zedmetadmavalebeli. 

movalis garantiis kanoniT dadgenil wesebTan Sesabamisobis, aseve misi zed-

metadmavalebeli xasiaTis dadgena mxolod sasamarTlos uflebamosilebaa. `sa-

marTlis Semfardebels, rogorc wesi, uxdeba ramdenime Rirebulebis Sefaseba, 

romlis drosac upiratesoba unda mianiWos kanoniT dacul romelime faseulo-

bas. RirebulebaTa Sefasebis erTmniSvnelovani sqema ar arsebobs~.25  

Sesabamisad, movalis garantiiT SeTanxmebuli moqmedebis sadavod gaxdomis 

SemTxvevaSi mxolod sasamarTloa uflebamosili, kreditorisTvis Sepirebuli 

garantia ganixilos da miiCnios kanonSeusabamod Tu kanonSesabamisad, zedmetad-

mavalebel an Sesasruleblad SesaZlebel moqmedebad. 

samoqalaqo kodeqsiT ar aris mocemuli movalis garantiis dros zedmetadma-

valebel moqmedebaTa CamonaTvali. aRniSnuli CamonaTvalis arsebobis SemTxveva-

Sic is ver iqneboda srulyofili, vinaidan nebismier konkretul SemTxvevaSi zed-

metad avaldebulebs Tu ara movales raime moqmedeba, moiTxovs individualur Se-

fasebas saqmeSi arsebuli garemoebebis dadgenisa da Seswavlis Semdgom. 

amrigad, movalis garantiis kanonTan Sesabamisobis sakiTxis sadavod gaxdo-

mis SemTxvevaSi sasamarTlom unda ixelmZRvanelos kanoniT dadgenili wesebiT. 

kanonis moTxovnebTan Sesabamisoba unda dasturdebodes movalis garantiiT Sepi-

rebuli moqmedebis SesabamisobiT sakanonmdeblo regulaciebTan. Sepirebuli 

25  xubua g., samarTlis Teoria, Tb., 2004, 92. 
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moqmedebis winaaRmdegoba kanonTan ki qmnis movalis garantiis kanonSeusabamod 

miCnevis safuZvels. 

Tuki sadavod iqneba gamxdari movalis garantiis zedmetadmavalebeli xasia-

Ti, Sefasebis umTavres kriteriumad unda CaiTvalos Sepirebuli damatebiTi moq-

medebis adekvaturoba. mocemuli sakiTxis ganxilvis dros aseve mxedvelobaSia 

misaRebi saqmeSi arsebuli yvela is garemoeba, romelTa meSveobiT SesaZlebelia 

movalis garantia Sefasdes zedmetadmavalebel saxelSekrulebo pirobad. maga-

liTad, Tuki movale kisrulobs mSeneblobis xarjTaRricxvis cvlilebasTan da-

kavSirebuli xarjebis anazRaurebas, aRniSnuli cvlilebebi unda dasturdebo-

des saTanado mtkicebulebebiT da is ar SeiZleba efuZnebodes mxolod varauds, 

gaTvaliswinebul unda iqnes movalis qonebrivi mdgomareoba, kreditoris samar-

Tliani interesi, kreditorisa da movalis poziciebi bazarze da sxva. xelSekru-

lebis Seusruleblobis Sedegad dakarguli sargebeli SeiZleba damokidebuli 

iyos bevr hipoTetur faqtorze, Tumca sasamarTlo yovelTvis unda Seecados, Se-

afasos gancdili ziani.26 

samoqalaqo kodeqsi kanonSeusabamo da zedmetadmavalebel movalis garanti-

as ganixilavs misi baTilobis safuZvlad, ris gamoc is saerTod gamoricxavs Sepi-

rebuli moqmedebis farglebis Semcirebas.  

 
3. movalis garantia sazRvargareTis qveynebis  

samoqalaqo samarTalSi 

 
qarTul samoqalaqo samarTalSi movalis garantiis samarTlebrivi institu-

tis arseboba germanuli samarTlis recepciis dasturia. vinaidan, germaniis samo-

qalaqo kodeqsi ar icnobs uSualod movalis garantiis cnebas,27 gamoTqmulia mo-

sazrebac, rom germaniis samoqalaqo kodeqsSi ver vxvdebiT mis araTu identur, 

aramed Sesatyvis analogebs.28 

aRniSnulis miuxedavad, germaniis samoqalaqo kodeqsis §342-is Sinaarsi saSua-

lebas gvaZlevs, vimsjeloT qarTuli movalis garantiis germanul warmomavloba-

ze. kerZod, mocemuli norma iTvaliswinebs sxvagvari, vidre fuladi saxiT dadgeni-

li pirgasamtexlos regulirebas, romliTac pirgasamtexlod valdebulebis Seus-

ruleblobis an arasaTanado Sesrulebis dros SeiZleba gamoyenebul iqnes sxvagva-

ri Sepirebuli Sesruleba, vidre fuladi Tanxis gadaxda.29 amgvari pirgasamtexlos 

gadaxda, Tavis mxriv, gamoricxavs kreditoris moTxovnas zianis anazRaurebaze.30  

                                                 
26  Chitty on Contracts, Vol. 1, General Principles, 28th ed., London, 1999, 1272. 
27  kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, me-13 gadamuSave-

buli gamocema, Tb., 2014, 868-869.  
28  WeWelaSvili z., saxelSekrulebo samarTali, Tb., 2008, 201. 
29  Гражданское уложение Германии, перевод с немецкого, 2-ое издание, М., 2006, 84. 
30  iqve. 
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Sesabamisad, germaniis samoqalaqo kodeqsi saxelSekrulebo valdebulebaTa 

Seusruleblobis SemTxvevaSi, saTanado SeTanxmebis arsebobis dros, SesaZleblad 

miiCnevs pirgasamtexlos saxiT sxvagvari Sepirebuli Sesrulebis miRebas, romel-

Sic Tavisuflad SeiZleba moazrebul iqnes sxvagvari moqmedebis Sesrulebac.  

pirgasamtexlos sagnad raime moqmedebis Sesrulebis Sepirebas vxvdebiT ev-

ropis sxva qveynebis samoqalaqo samarTalSic. magaliTad, estoneTis valdebule-

biTi samarTlis kanoni pirgasamtexlos gansazRvravs, rogorc dazaralebuli 

mxaris sasargeblod xelSekrulebis damrRvevi mxarisaTvis dasakisrebel winas-

war SeTanxmebul fulad Tanxas an moqmedebis Sesrulebas (§158).31 niderlandebis 

samoqalaqo kodeqsiT, pirgasamtexlos saxiT SesaZlebelia SeTanxmebul iqnes fu-

ladi Tanxa an raime valdebulebis Sesruleba, imis miuxedavad aRniSnuli miznad 

isaxavs zianis anazRaurebas Tu Sesrulebis xelSewyobas (muxli 91).32 

zemoTqmulidan gamomdinare, SeiZleba davaskvnaT, rom samoqalaqo kodeqsiT 

gaTvaliswinebuli movalis garantiis instituti warmoadgens sazRvargareTis 

qveynebis samoqalaqo samarTalSi arafuladi saxiT, kerZod, moqmedebis Sesrule-

bis Sepirebis saxiT SeTanxmebul pirgasamtexlosTan axlos mdgom samarTlebriv 

instituts. mocemuli instituti qarTul samoqalaqo samarTalSi damkvidrebu-

lia germanuli samarTlis recepciis Sedegad, kerZod, misi erTgvari modifikaci-

is saxiT da mas miniWebuli aqvs moTxovnis uzrunvelyofis damoukidebeli saSua-

lebis statusi.  

samoqalaqo kodeqsis msgavsad, movalis garantiis samarTlebrivi regulacia 

mocemulia TurqmeneTisa (434-436 muxlebi)33 da moldaveTis samoqalaqo kodeqseb-

Si (634-636 muxlebi)34. TurqmeneTis samoqalaqo kodeqsiT, movalis garantia war-

moadgens valdebulebis uzrunvelyofis damatebiT saSualebas, xolo moldave-

Tis samoqalaqo kodeqsiT, is ganixileba, rogorc valdebulebis uzrunvelyofis 

erT-erTi saxe.35  

dasaxelebul kodeqsebSi saqarTvelos samoqalaqo kodeqsisgan gansxvavebu-

lad aris danaxuli movalis garantiis cneba da misi Sinaarsi. kerZod, Turqmene-

Tis samoqalaqo kodeqsiT, movalis garantiad dadgenilia `raime upirobo moqme-

deba, romelic scildeba xelSekrulebis sagans~ (muxli 434), xolo moldaveTis 

samoqalaqo kodeqsiT, movalis garantia warmoadgens `movalis valdebulebas upi-

31  Law of Obligations Act of Estonia, passed 26.09.2001, RT I 2001, 81, 487, <https://www.riigiteataja.ee/en/ 
eli/506112013011/consolide>, [11.04.2015]. 

32  The Civil Code of the Netherlands, by Warendorf H., Thomas R., Curry-Summer I., Alphen aan den Rijn, 
2009, 659. 

33   Гражданский кодекс Туркменистана №294-I, от 17.07.1998 года, `http://online.zakon.kz/Document/?doc–
id=31295232&doc–id2=31295232№sub–id=1002646221&sub–id2=4340000&sel–link=1002646221>, 
[08.04.2015]. 

34  Гражданский кодекс Республики Молдова, №1107, от 06.06.2002 года, <http://lex.justice.md/viewdoc. 
php?action=view&view=doc&id=325085&lang=2>, [08.04.2015]. 

35  moldaveTis samoqalaqo kodeqsi ar icnobs valdebulebis Sesrulebis uzrunvelyofis 
saSualebebis klasifikacias sanivTo, valdebulebiTi da a.S. saxiT. 
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robo Sesrulebaze an Sesrulebaze, romelic aRemateba xelSekrulebis sagans~ 

(muxli 634).  

Sesabamisad, pirvel SemTxvevaSi movalis garantiad miiCneva upirobo moqme-

deba, romelic imavdroulad scildeba xelSekrulebis sagans, xolo meore Sem-

TxvevaSi movalis garantiis cneba moicavs damatebiTi valdebulebis da ara moqme-

debis Sepirebas, rac, Tavis mxriv, iZleva ufro farTo SinaarsiT ganmartebis wi-

napirobas. 

unda vivaraudoT, rom TurqmeneTisa da moldaveTis samoqalaqo kodeqsebSi 

am institutis gaCenas safuZveli Seuqmna saqarTvelos samoqalaqo kodeqsma. aR-

niSnuli mosazrebis safuZvels ki amyarebs zemoaRniSnuli kodeqsebis miRebis Ta-

riRTa Tanmimdevrobis faqtic. kerZod, saqarTvelos samoqalaqo kodeqsi miRebu-

lia 1997 wels, TurqmeneTis 1998 wels, xolo moldaveTis 2002 wels. 

 
4. daskvna 

 
qarTul samoqalaqo samarTalSi movalis garantia moTxovnis uzrunvelyofis 

damatebiT saSualebaTa erT-erTi saxea, romelic SesaZleblobas iZleva, nakisri 

valdebulebis Sesruleba uzrunvelyofil iqnes misgan gansxvavebuli an upirobo 

moqmedebis SepirebiT. mocemuli saSualeba uzrunvelyofs mxolod kreditori 

mxaris interesebs. vinaidan saxelSekrulebo urTierTobebi efuZneba xelSekru-

lebis mxareTa Tanasworuflebianobis princips, movalisaTvis zedmetadmavalebe-

li garantia warmoadgens misi baTilobis safuZvels. movalis garantiis SinaarsiT 

aseve ar SeiZleba darRveul iqnes kanoni, ris gamoc movalis garantiis kanonsawi-

naaRmdego xasiaTi agreTve ganapirobebs amgvari garantiis baTilobas. 

samoqalaqo kodeqsi iZleva mxolod movalis garantiiT sakisrebel moqmede-

baTa gansazRvris CarCoebs da ara maT CamonaTvals. mocemuli kuTxiT, sxva uz-

runvelyofis saSualebebisgan gansxvavebiT, movalis garantias gaaCnia mniSvne-

lovani upiratesoba. kerZod, movalis garantiiT SesaZloa Sepirebul iqnes mxare-

TaTvis xelsayreli nebismieri moqmedeba, Tuki is ar aris kanonsawinaaRmdego an 

movalisaTvis zedmetadmavalebeli.  

swored aRniSnuli upiratesobidan gamomdinare, samoqalaqo urTierTobis 

monawileebis mier daZleul unda iqnes movalis garantiis gamoyenebasTan arsebu-

li sifrTxile, rac mniSvnelovnad Seuwyobs xels samoqalaqo brunvis mravalfe-

rovnebas da nakisr valdebulebaTa jerovnad Sesrulebas. 
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Tamar lakerbaia*  
 
 
 

informirebuli momxmareblis evropuli standarti 

 

`momxmareblebi araefeqturad arian in-

formirebuli TavianTi uzarmazari Zalauf-
lebis Sesaxeb da imis Sesaxebac, rom biznesis 

warmateba maT arCevanzea damokidebuli~. 

anita roddik 

 

1. Sesavali 

 

me-20 saukunis meore naxevridan erTiani evropuli bazris idea evropis saxel-

mwifoTa gaerTianebis erT-erT umTavres miznad iqca. Tavis mxriv, erTiani bazris 

efeqturi funqcionirebis uzrunvelyofa SeuZlebeli iqneboda momxmarebelTa uf-

lebebis dacvis gareSe, romlebic am bazris ganuyofel nawilad moiazrebian.1 metic, 

samomxmareblo samarTlis qvakuTxedia piradi interesebis dakmayofilebisaTvis 

moqmedi individi — momxmarebeli, xolo misi uflebebis dacva adamianis Rirseuli 

arsebobis ganuyofel nawilad miiCneva.2 amasTan, sabazro politikis ganviTarebis 

TvalsazrisiTac, momxmarebelTa uflebebis dacva emsaxureba ndobis amaRlebas, 

usafrTxoebas, transsasazRvro savaWro urTierTobebis mxardaWeras da am proce-

sebSi momxmarebelTa Tavisufali monawileobis xelSewyobas.  

es gansakuTrebiT aqtualuria Tanamedrove pirobebSi, sadac samomxmareblo 

sfero mravali gagebiT uaRresad globalizebulia.3 erTi da igive saqoneli warmod-

genilia sxvadasxva qveynis bazarze. amitomac, saerTo samoqmedo bazris daarseba, 

faqtobrivad, SeuZlebelia mxolod saqonlisa da momsaxurebis Tavisufali brunvis 

uzrunvelyofiT, momxmarebelTaTvis am saqonlisa da momsaxurebis SeZenisaTvis sa-

Tanado pirobebis Seqmnis gareSe rogorc erovnul sazRvrebSi, ise maT gareT.4 

                                                 
*  Tsu-is iuridiuli fakultetis doqtoranti, mowveuli leqtori. 
1  Chirita A.D., The Impact of Directive 2011/83/EU on Consumer Rights, Ius Commune Law Series, Keirse, 

Samoy and Loos, eds., Intersentia, 2012, 5, <http://papers.ssrn.com/sol3/papers.cfm?abstract–id=1998993> 
[12.12.2013].  

2  Hondius E., The Notion of Consumer: European Union Versus Member States, Sidney Law Review, Vol., 
28:29, 2006, 90,<http://sydney.edu.au/law/slr/slr28–1/Hondius.pdf > [04.12.2013]. 

3   Twigg-Flesner C., A Cross-Border-Only Regulations for Consumer Transactions in the EU, A Fresh Approach 
to EU Consumer Law, SpringerBriefs in Business, 2012, <http://www.springer.com/cn/book/ 978146142 
0460>, [10.11.2013], 3. 

4  Antoniolli L., Consumer Law as an Instance of the Law of Diversity, Vermont Law Review, Vol., 30:855, 
2006, <http://lawreview.vermontlaw.edu/files/2012/02/antoniolli.pdf>[3.12.2013], 864. 
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momxmarebelTa uflebebis damcavi aqtebi evrokavSiris mier miRebulia di-

reqtivebis saxiT, romlebic avaldebuleben saqonlis mimwodeblebsa da momsaxu-

rebis SemTavazebel pirebs, uzrunvelyon momxmarebelTa sruli informireba mi-

sawodebeli produqciisa da gasawevi momsaxurebis Sesaxeb.5 amasTan, direqtivebs 

ara aqvT pirdapiri moqmedebis Zala, wevri saxelmwifoebi valdebuli arian uz-

runvelyon maTi implementacia erovnul kanonmdeblobaSi. swored es procesi gu-

lisxmobs kerZo samarTlis harmonizacias da miznad isaxavs evropis kontinentze 

erTiani samoqmedo strategiis SemuSavebas rogorc zogadad saxelSekrulebo sa-

marTlis, ise konkretulad samomxmareblo samarTlis ganviTarebisaTvis.6 

winamdebare statia exeba momxmareblebisaTvis informirebuli gadawyveti-

lebis misaRebad saTanado pirobebis Seqmnas. kerZod ki misawodebeli informaci-

is Sinaarsisa da formis gansazRvras, garda amisa, momxmarebelTa uflebebis sa-

marTalSi evrokavSiris direqtivebiT damkvidrebuli informirebuli momxmareb-

lis standartis ganxilvas, rac gaTvaliswinebul unda iqnes Sesabamisi sakiTxis 

qarTul samomxmareblo samarTalSi mowesrigebisas. 

2. momxmarebelTa monawileobiT dadebuli xelSekrulebebi

uxsovari droidan, mas Semdeg, rac adamianebi TavianT moTxovnilebebs saqon-

lis urTierTgacvlis gziT ikmayofileben, gaCnda am procesis regulirebis auci-

leblobac.7 droTa ganmavlobaSi man vaWrobis saxe miiRo da yidvagayidvis gar-

kveul wesebs daemorCila. miuxedavad amisa, sazogadoebis ganviTarebis yvela 

etapze bazris regulireba Sesabamisi drois marTlwesrigis mudmivi sazrunavia, 

sadac angariSgasawevia gamyidvelis Tandayolili midrekileba, moipovos upira-

tesoba myidvelTan mimarTebaSi.8 amiT aixsneba isic, rom samarTlebrivi sisteme-

bis umetesoba xSirad mimarTavs mxareTa Tanasworobis xelovnur konstruqciebs, 

maSin roca Tavisufali bazrisaTvis uTanasworoba bunebrivi mdgomareobaa.9 

kerZo samarTalSi momxmarebelTa uflebebi niSnavs imas, rom xelSekrulebis 

erTerTi mxaris, am SemTxvevaSi mewarmis, saxelSekrulebo Tavisufleba SezRu-

dulia, Tu meore mxare fizikuri piria da debs xelSekrulebas piradi miznebis 

dasakmayofileblad. Tavis mxriv, urTierTobis amgvari regulireba ucxoa manam-

5  Smith J.M,. Rethinking the Usefulness of Mandatory Rights of Withdrawal in Consumer Contract Law: The 
Right to Change Your Mind? Maastricht European Private Law Institute, working Paper No. 2001/01, 7, 
<http://papers.ssrn.com/sol3/papers.cfm?abstract–id=1719104>, [21.11.2013]. 

6  Collins H., The European Civil Code, Cambridge University Press, 2008, 195. 
7   Zimmermann R., The Law of Obligatons, Roman Foundations of the Civilian Tradition, Juta & Co, Ltd, 

Capetown, Wetton, Johannesburg, 1992, 25. 
8  Howells G., Ramsay I., Wilhelmsson Th., Consumer Law in Its International Dimension, Handbook of 

Research on International Consumer Law, Published by Edward Elgar Publishing Limited, Cheltenham, UK, 
2011, 7. 

9  Sir Markesinis B., Unberath H., Johnston A., The German Law of Contract, Hart Publishing, Oxford and 
Portland, Oregon, 2006, 3. 
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de arsebuli SexedulebisaTvis, romlis ZiriTadi principebi saerToa yvela mxa-

risaTvis, miuxedavad maTi statusisa, ZiriTadi moTxovnilebebisa Tu ekonomiku-

ri mdgomareobisa. am TvalsazrisiT, momxmarebelTa uflebebis dacvis samarTal-

ma mniSvnelovani gavlena iqonia kerZo avtonomiisa da abstraqtuli Tanasworo-

bis principebze. momxmarebelTa interesebis gaTvaliswinebiTa da mewarmeTa sa-

xelSekrulebo Tavisuflebis SezRudviT, gaizarda imperatiuli normebis raode-

noba, mewarmeebs SeezRudaT kontrahentis Tavisuflad arCevisa da xelSekrule-

bis pirobebis Tavisuflad gansazRvris SesaZlebloba.10 

momxmarebelTa uflebebis samarTalSi erTerTi sakvanZo sakiTxia bazarze 

moWarbebuli asimetriuli informaciisagan momxmarebelTa dacva.11 aseTi damoki-

debulebac gamomdinareobs kerZo samarTalSi damkvidrebuli Tanasworobis idei-

dan, romelic gulisxmobs mxareebis informirebuli da Tanmxvedri nebis gamovle-

nas.12formaluri, abstraqtuli Tanasworoba da kerZo avtonomia efuZneba sazoga-

doebis liberalur models, sadac mTavar rols ekonomikuri interesebiT Sepy-

robili adamiani, momxmarebeli, asrulebs.13 igi Tavis interesebs ikmayofilebs 

socialuri garemoebebisagan, profesiuli Tu pirovnuli ganviTarebisagan damo-

ukideblad. sabazro paradigmebi emyareba im prezumfcias, rom yvela individs, 

romelic monawileobs komerciul garigebebSi, Seswevs unari da mzad aris, siste-

maturad miiRos ekonomikuri sargebeli da gankargos Tavisi finansuri SesaZleb-

lobebi.14 

`yoveli Cvengani momxmarebelia~ - prezident kenedis mier warmoTqmuli es 

sityvebi win uZRvoda momxmarebelTa oTxi fundamenturi uflebis — informaciis 

miRebis, usafrTxoebis, arCevanisa da warmomadgenlobis — sayovelTao aRiare-

bas.15 mas Semdeg informirebuli momxmarebeli Tanamedrove marTlwesrigis ganu-

yofel nawilad iqca.16 

10  ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., saxelSek-
rulebo samarTali, Tb., 2014, 29. 

11   Nordhausen Scholes A., Information Requirements, Modernizing and Harmonizing Consumer Contract Law, 
Sellier, European Law Publishers, Munich, 2009, 213-237. 

12  Howells G., Ramsay I., Wilhelmsson Th., Consumer Law in Its International Dimension, Handbook of 
Research on International Consumer Law, Published by Edward Elgar Publishing Limited, Cheltenham, UK, 
2011, 11. 

13   Dani M., Assembling the Fractured European Consumer, A New Concept of European Federalism, LEQS 
Paper, No., 29/2011, <http://www.lse.ac.uk/europeanInstitute/LEQS/LEQSPaper29.pdf>, [22.07 2013], 9. 

14  Dauner-Lieb B., A Special Private Law for B2C? Silver Bullet or Blind Alley?, New Features in Contract Law, 
Schulze R., European Law Publishers, Sellier, Munchen, 2007, 109. 

15   Hondius E., The Notion of Consumer: European Union Versus Member States, Sidney Law Review, (Vol., 
28:29, 2006), 90, <http://sydney.edu.au/law/slr/slr28–1/Hondius.pdf >, [04.12.2013]. 

16   Twigg-Flesner CH., Information Disclosure about the Quality of Goods – Duty or Encouragement? in Howells 
G., Schulze R., (eds.) Information Rights and Obligations: a Challenge for Party Autonomy and Transactional 
Fairness, Aldershot: Ashgate, 2004, <http://papers.ssrn.com/sol3/papers.cfm?abstract–id=1345009>, 
[13.06.2014], 9. 
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evropis saxelSekrulebo samarTalSi, momxmareblisaTvis informaciis miwo-

debis valdebuleba imperatiuli normebiTaa uzrunvelyofili.17 amgvari modeli 

warmoSobs momxmareblis interesebis dacvis legitimur molodins da xels uwy-

obs bazarze mis gaaqtiurebas. amasTan, informaciis miwodebasTan dakavSirebuli 

normebi damatebiT komforts uqmnis momxmareblebs da zogierT SemTxvevebSi win-

dauxedavi moqmedebis SesaZleblobasac aZlevs. ivaraudeba, rom informaciis nak-

leboba momxmarebels araTanabar pirobebSi ayenebs movaWresTan mimarTebaSi da 

saqonlis Tu momxsaxurebis mimRebi piris saxelSekrulebo Tavisuflebasac ar-

yevs.18amitomac, saxelSekrulebo samarTalSi damkvidrebuli informaciis miwo-

debis zogadi valdebulebisagan gansxvavebiT, momxmareblis monawileobiT dade-

bul xelSekrulebebSi misawodebeli informaciis valdebuleba da misi Sinaarsi 

calke aris mowesrigebuli.19   

 
3. informaciis miwodebis valdebuleba 

 
romis samarTlis zogadi principi — emptor curiosus esse debet – xelSekrulebis 

yoveli mxare unda iyos sakmarisad dainteresebuli imiT, rom moipovos Sesabamisi 

informacia xelSekrulebis dadebisaTvis, damkvidrebulia TiTqmis yoveli sa-

xelmwifos marTlwesrigSi.20 Tumca, evropis samarTlis bolodroindelma ganvi-

Tarebam cxadyo, rom man, faqtobrivad, dakarga Tavisi pirvandeli mniSvneloba. 

kerZod, momxmarebelTa monawileobiT dadebul xelSekrulebebSi informaciis 

mopovebis gansxvavebuli wesi moqmedebs. upirveles yovlisa, es vlindeba evropis 

direqtivebiT reglamentirebul mxareTa ufleba-movaleobebis gadanawilebaSi 

informaciis mopovebisa Tu miwodebis mimarT. xelSekrulebebSi, sadac erT-erTi 

mxare momxmarebelia, informaciis miwodeba mewarmis upirobo valdebulebaa.21  

momxmareblis CarTuloba am procesSi ki mxolod misi subieqturi daintere-
sebiT Semoifargleba. mas SeuZlia gaecnos an ar gaecnos informacias xelSekru-
lebis arsebiTi Tu sxva pirobebis Sesaxeb. windaxedulobis standarti — icis an 
unda scodnoda — Semoifargleba mewarmis pasuxismgeblobiT misawodebeli in-

                                                 
17   Nordhausen Scholes A., Information Requirements, Modernizing and Harmonizing Consumer Contract Law, 

Sellier, European Law Publishers, Munich, 2009, 214. 
18  Bussani M., Werro F., European Private Law: A Handbook, Sieburgh, C., Western Law of Contract, Stampfli 

Publishers Ltd. Berne, 2009, 174.  
19  Dauner-Lieb B., A Special Private Law for B2C? Silver Bullet or Blind Alley?, New Features in Contract Law, 

Schulze R., European Law Publishers, Sellier, Munchen, 2007, 114. 
20   Nordhausen Scholes A., Information Requirements, Modernizing and Harmonizing Consumer Contract Law, 

Sellier, European Law Publishers, Munich, 2009, 213.  
21   Directive 2011/83/EU of the European Parliament and of the Council of 25 October on Consumer Rights, 

amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the 
Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and 
of the Council, Official Journal of the European Union, L 304/64, 22.11.2011,<http://eur-lex.europa.eu/ 
LexUriServ/Lex UriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF>, [10.10.2014]. 
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formaciis sisruleze, Tumca gavlenas ar axdens momxmarebelze, romelmac ugu-
lebelyo informaciis mopovebis SesaZlebloba. aseT SemTxvevebSi aqcenti gada-
tanilia informaciis miRebis uflebaze da ara mxaris valdebulebaze moipovos es 
informacia.22 

sakiTxisadmi amgvari damokidebuleba pirdapir gamoikveTa evropis mar-

Tlmsajulebis sasamarTlos praqtikaSic. saqmeze `Content Sevices Ltd v. Bundesarbeit-
skammer~ sasamarTlom ganmarta, rom mewarme piri valdebulia miawodos informa-
cia momxmareblebs imis molodinis gareSe, rom isini TviTon moiZieben am informa-
cias. momxmarebeli pasiuri unda rCebodes informaciis mopovebis Tvalsazri-
siT.23 

pirdapiri pasuxi, Tu ram ganapiroba informaciis miwodebis valdebulebis 
aseTi modificireba, ar arsebobs. mizezi mravali SeiZleba iyos. pirvel rigSi, es 
aris momxmareblis gansakuTrebuli rolis warmoCena evrokavSiris saxelSekru-
lebo samarTalSi da am TvalsazrisiT uamravi maregulirebeli aqtis miReba. meo-
re gaxlavT teqnikuri progresi, romelmac aseve didi gavlena iqonia xelSekru-
lebasa da misi mxareebis ufleba-movaleobebze, gansakuTrebiT ki eleqtronuli 
vaWrobis WrilSi.24 eleqtronuli komerciis farglebSi, momxmareblisaTvis gaci-
lebiT ufro rTulia SesaZeni saqonlis maxasiaTeblebis gageba an im piris dadge-
na, visTanac ideba xelSekruleba. TanabarmniSvnelovania momxmareblis fsiqolo-
giuri ganwyoba, pirovnuli aRqmadobis done, viTareba, romelSic ideba xelSekru-
leba an yvela dasaxelebuli faqtori erTad.25 

amis gamoZaxilia is, rom momxmareblebisaTvis misawodebeli informaciis mi-
marT wayenebuli moTxovnebi bolo aTwleulebis ganmavlobaSi gacilebiT gaizar-
da da detalizebuli gaxda. amas xeli Seuwyo evrokavSiris iniciativiT ganxorci-
elebulma bolodroindelma reformebmac. axali direqtivis erT-erTi qvakuTxe-
dia informirebuli momxmareblis saerTo koncefciis SemuSaveba da misi erTgva-
rovani danergva yvela wevri saxelmwifosaTvis.26 es imas niSnavs, rom mewarmeebs 
mTeli evrokavSiris masStabiT erTnairi moTxovnebi waeyenebaT misawodebeli in-
formaciis mimarT. sakiTxis amgvari mowesrigeba gamarTlebulad unda CaiTvalos 
rogorc mewarmeTa valdebulebebis sicxadisaTvis, aseve momxmarebelTa informi-
rebis saerTo moTxovnebis damkvidrebisaTvis. 

 

4. informaciaze kontrolis dawesebis aucilebloba 

 
                                                 
22   vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa sistema Tb., 2010, 70. 
23   Case C-49/11, Content Sevices Ltd v. Bundesarbeitskammer. 
24   Twigg-Flesner CH., Information Disclosure about the Quality of Goods – Duty or Encouragement? in Howells 

G., Schulze R., (eds.) Information Rights and Obligations: a Challenge for Party Autonomy and Transactional 
Fairness, Aldershot: Ashgate, 2004, <http://papers.ssrn.com/sol3/papers.cfm?abstrac t–id=1345009>, [13.06. 
2014], 11. 

25   Nordhausen Scholes A., Information Requirements, Modernizing and Harmonizing Consumer Contract Law, 
Sellier, European Law Publishers, Munich, 2009, 213. 

26  WRBKA S., The Proposal for an Optional Common European Sales Law: A Step in the Right Direction for 
Consumer Protection?, EUIJ-Kyushu Review Issue 1-2011, 90.<http://euijreview.kyudai.info/downloads/ 
EUIJKR-1-3-2011.pdf> [10.12.2015]. 
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xelSekrulebis sagnis Tu pirobebis Sesaxeb arasruli informaciis miwodebis 

albaToba ewinaaRmdegeba sabazro politikis uzogades principebsac. informaci-

uli upiratesoba mimwodebels, Tavisi interesebidan gamomdinare, xelSekrule-

bis pirobebis gansazRvris SesaZleblobas aZlevs da Sesabamisad, aseT urTierTo-

bebSi momxmarebels `sust~ mxared aqcevs.27 aqedan gamomdinare, momxmarebelTa 

dacva, miT umetes informaciis miwodebis konteqstSi, gulisxmobs maT xelSekru-

lebis sruluflebian mxareebad yofnis uflebis uzrunvelyofasac.28 aq mewarme-

Ta saxelSekrulebo Tavisuflebis SezRudvis aucilebloba gamomdinareobs mom-

xmarebelTa struqturuli arasrulyofilebidan, rac swored informaciul uTa-

nasworobaSi vlindeba.29 Tavis mxriv, informaciis Sesabamisoba gavlenas axdens 

ara mxolod momxmareblebze, aramed am sakiTxis samarTlebriv mowesrigebazec. 

amitomac, zog SemTxvevaSi aucilebeli xdeba saxelmwifos mxridan pirdapiri 

Careva. aq kerZosamarTlebrivi normebis SezRudvis erTerTi safuZvelia momxma-

rebelTa qcevis wesebis samarTlebrivi regulireba, movaWresTan mimarTebaSi sa-

bazro Tanasworobis uzrunvelyofa, warmoebis ganviTarebis xelSewyoba da ino-

vaciuri komerciis mxardaWera. amasTan, saxelmwifos Carevis simZafre xSir Sem-

TxvevebSi scdeba mxolod SecdomaSi Semyvani reklamis regulirebas. momxmare-

belTa uflebebis dacvis uzrunvelsayofad, saxelmwifo awesebs iseT regulire-

bas, rogoricaa informaciis miwodebis valdebuleba, kontrahirebis iZuleba, 

xelSekrulebis uaryofis ufleba, xelSekrulebis Sinaarsis kontroli.30 keTil-

sindisierad moqmedebis principi samomxmareblo xelSekrulebebSi detalizebu-

lia.31 kanonmdebeli zedmiwevniT gansazRvravs momxmareblisaTvis xelSekrulebis 

dadebis wina etapze misawodebeli informaciis Sinaarss da formas.  

Tumca, samomxmareblo xelSekrulebebi erTaderTi sfero ar aris, sadac Tavs 

iCens informaciuli nakli. SecdomiT dadebuli garigebis maregulirebeli nor-

mebi, iseve rogorc informaciis ganzraxi gaumJRavnebloba (motyueba), SeiZleba 

ganvixiloT, rogorc informaciuli disbalansis daZlevis mcdeloba ufro zo-

gad doneze. garda amisa, bolo aTwleulebis ganmavlobaSi mniSvnelovnad gafar-

                                                 
27  Twigg-Flesner Ch. and Schulze R., Protection Rational Choice: Information and The Right of Withdrawal, 

Handbook of Research on International Consumer Law, Published by Edward Elgar Publishing Limited, 
Cheltenham, UK, 2011,132 

28  Dauner-Lieb B., A Special Private Law for B2C? Silver Bullet or Blind Alley?, New Features in Contract Law, 
Schulze R., European Law Publishers, Sellier, Munchen, 2007, 112. 

29   Scherer E. M., Can Behavioral Research Advance Mandatory Law, Information Duties, Standard Terms and 
Withdrawal Rights?, Austrian Law Journal, 1/2014, 148. 

30  Howells G., Ramsay I., and Wilhelmsson Th., Consumer Law in its International Dimension, Handbook of 
Research on International Consumer Law, Published by Edward Elgar Publishing Limited, Cheltenham, UK, 
2011, 2. 

31  Twigg-Flesner Ch., Metcalfe D., The Proposed Consumer Rights Directive – Less Haste, More Thought? 
European Review of Contract Law, 2009, SSRN<:http://ssrn.com/abstract=1345783>, [20.01.2015], 9. 
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Tovda informaciis diferenciacia `culpa in contrahendo”-s32 qveS, rac gamowveuli 

iyo winasaxelSekrulebo etapze keTilsindisierebis principis SenarCunebis Tu 

gaTvaliswinebis savaldebuloobiT. Tavis mxriv, aman gavlena moaxdina zogad da 

momxmarebelze orientirebul informirebis valdebulebaze.33 

amasTan, informirebis valdebulebis daweseba samarTlebrivi Carevis yvela-

ze rbil formad miiCneva. igi ar ereva pacta sunt servanda principSi, magram cdilobs 

uzrunvelyos xelSekrulebis dadebaze orive mxarisaTvis myari safuZveli. in-

formirebis valdebuleba faqtobrivad aZlierebs pacta sunt servanda princips. es 

valdebuleba, rogorc wesi, ukavSirdeba iseT xelSekrulebebs, romlebSic aSka-

raa informaciuli deficiti. gansakuTrebiT, Tu erTi mxare momxmarebeli, xolo 

meore mewarmea. mewarmeTa upiratesoba mJRavndeba urTierTobis sxvadasxva aspeq-

tSi. erT SemTxvevaSi es aris kompleqsuli saxelSekrulebo pirobebi, sxva Sem-

TxvevaSi specialuri teqnologiebis gamoyeneba da maTTan dakavSirebuli riske-

bi, magaliTad, saqonlis daTvalierebis SeuZlebloba da a.S. CamoTvlili garemoe-

bebi da bevri sxva aseT xelSekrulebebs informaciulad daxuruli tipis xelSek-

rulebebad aqcevs da dabla wevs maTi gamWvirvalobis dones.34  

informaciisa da gamocdilebis nakleboba, mewarmis sabazro Zalaufleba Tu 

vaWrobis agresiuli teqnika gavlenas axdens momxmareblis nebis formirebaze da 

sabolood ganapirobebs gaucnobierebel Tanxmobas xelSekrulebis pirobebze.35 

momxmareblis e.w. `Caketil~ arCevanTan gvaqvs saqme, magaliTad, im SemTxvevebSi, 

roca igi aSkarad cdeba miRebuli gadawyvetilebis sisworeSi, anda araswori war-

modgena aqvs alternatiuli mewarmis Tu momwodeblis arsebobis Sesaxeb, rasac 

ganapirobebs mewarmis damarwmunebeli da Tavsmoxveuli informacia SeTavazebu-

li saqonlis anda momsaxurebis unikalurobis Sesaxeb.36 

                                                 
32   informaciis miwodebis valdebuleba mxareTa molaprakebis winasaxelSekrulebo 

etapze. “culpa in contrahendo”-s doqtrinis Camoyalibeba ukavSirdeba r. ieringis saxels, 
romelic winasaxelSekrulebo etapze kontrahentisaTvis mcdari informaciis miwo-
debas ganixilavda garigebis baTilad cnobisa da zianis anazRaurebis winapirobad. 
Sead., Kessel F., Fibe E., Culpa in Contrahendo, Bargaining in Good Faith and Freedom of Contract: A Com-
parative Study, HeinOnline, Harvard Law Review, Vol., 77, N., 3, 1964, 401-403.  

33  Zimmermann R., The New German Law of Obligations, Historical and Comparative Perspectives, Oxford 
University Press, 2005, 212. 

34   Zimmermann R., The New German Law of Obligations, Historical and Comparative Perspectives, Oxford 
University Press, 2005, 212. 

35  Twigg-Flesner CH., Information Disclosure about the Quality of Goods – Duty or Encouragement? in Howells 
G., Schulze R., (eds.) Information Rights and Obligations: a Challenge for Party Autonomy and Transactional 
Fairness, Aldershot: Ashgate, 2004, <http://papers.ssrn.com/sol3/papers.cfm?abstract –id=1345009>, [13.06. 
2014], 9; Gheorghe A. N., Spasici C., Consumer’s Right To Withdraw, Challenges of Knowledge Society, Private 
Law, 267. 

36  Haupt S., An Economic Analysis of Consumer Protection In Contract Law, German Law Journal, Vol., 04 No., 
11,<http://www.germanLawjournal.com/pdfs/Vol04No11/PDF–Vol–04–No–11–1137-1164–Private–Haupt. 
pdf>, [ 12.04.2014], 1148. 
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amitomac, bazris normaluri funqcionirebisaTvis Sesabamisi pirobebis Seq-

mnis Teoriam dRis wesrigSi daayena samoqalaqo brunvis mowesrigebis aucileb-

loba masSi monawile garkveuli pirebis Tavisuflebis SezRudvis xarjze. kerZo 

samarTali icnobs araerT SemTxvevas, roca, xelSekrulebis mxareTa samarTliani 

balansis SenarCunebis mizniT, dasaSvebi da gamarTlebulia mxareTa saxelSekru-

lebo TavisuflebaSi Careva. amgvari damokidebuleba ganpirobebulia samoqalaqo 

brunvis stabilurobisa da samarTlianobis uzrunvelyofis ideebiT. xelSekru-

lebas, rogorc ori an meti piris Tavisufali nebis gamovlenis Sedegs, ar SeuZlia 

Seasrulos Tavisi funqcia iq, sadac miRebuli Sesruleba da sargebeli ar Seesa-

bameba erT-erTi mxaris interesebs. amitomac, Tu samarTlebrivi sazogadoeba 

iRebs xelSekrulebas, rogorc mxareTa TviTgamorkvevis Sedegs, manve unda uz-

runvelyos Sesabamisi kontrolic imaze, Tu ramdenad aris xelSekruleba mar-

Tlac masSi monawile pirebis TviTgamorkvevis produqti.37 

 
5. gonivrulad moazrovne momxmarebeli 

 
samarTlis mizania gonivrulad moazrovne momxmarebeli.38 igulisxmeba, rom 

mewarmis mier miwodebuli adekvaturi informaciis safuZvelze, momxmarebels Ses-

wevs unari, gaazrebulad da windaxedulad miiRos gadawyvetileba.39 amitomac, Ta-

namedrove samomxmareblo samarTalSi e.w. informirebuli momxmareblis modeli 

dominirebs.40 momxmarebelTa keTildReobis ideam, bazarze arsebul SeTavazebeb-

Tan kombinaciaSi, daamkvidra regulirebis axali meqanizmi, romelic icavs momxma-

reblis arCevanis Tavisuflebas da uzrunvelyofs momxmarebelTa srul informi-

rebas misawodebeli saqonlisa da gasawevi momsaxurebis Sesaxeb. aseT pirobebSi 

momxmarebeli, erTi mxriv, daculia konkurenciis arsebobiT, xolo meore mxriv, 

adekvaturi informacia da bazris gamWvirvaloba mniSvnelovani winapirobaa saxel-

Sekrulebo Tavisuflebisa da sabazro meqanizmis efeqturi funqcionirebisaTvis.41 

miuxedavad amisa, mainc arsebobs mniSvnelovani safrTxe imisa, rom arCevanis 

gakeTebisas momxmarebeli moeqceva misi nebis formirebaze arakeTilsindisieri 

                                                 
37  Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 87; Zimmermann R., The New 

German Law of Obligations, Historical and Comparative Perspectives, Oxford University Press, 2005, 206. 
38   Dani M., Assembling the Fractured European Consumer, A New Concept of European Federalism, LEQS 

Paper, No., 29/2011, <http://www.lse.ac.uk/europeanInstitute/LEQS/LEQSPaper29.pdf>, [22.07 2013], 13. 
39  Nordhausen Scholes A., Information Requirements, Modernizing and Harmonizing Consumer Contract Law, 

Sellier, European Law Publishers, Munich, 2009, 214; Tscherner E. M., Can Behavioral Research Advance 
mandatory Law, Information Duties, Standard Terms and Withdrawal Rights?, Austrian Law Journal, 1/2014, 
149. 

40   Micklitz H-W., The Target Full Harmonization Approach” Looking Behind Curtain, Modernizing and Har-
monizing Consumer Contract Law, Sellier, European Law Publishers, Munich, 2009, 77. 

41  Dauner-Lieb B., A Special Private Law for B2C? Silver Bullet or Blind Alley?, New Features in Contract Law, 
Schulze R., European Law Publishers, Sellier, Munchen, 2007, 111. 
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zegavlenis qveS. upirveles yovlisa, es aixsneba samomxmareblo bazrisaTvis dama-

xasiaTebeli informaciis ukmarisobiT. gasaTvaliswinebelia, rom Tanamedrove 

momxmareblebs TavianTi moTxovnilebebis dakmayofileba mniSvnelovani konku-

renciis pirobebSi uwevT. dRiTi dRe izrdeba saqonlisa da mwarmoeblis raodeno-

ba. metic, bazarze Cndeba axali produqcia, romelic warmodgenilia sul ufro 

garTulebuli formiT da aZnelebs momxmareblebisaTvis swori arCevanis gakeTe-

bas. Tavis mxriv, mimwodeblebi iyeneben uamrav gansxvavebul meTods saqonlis re-

alizaciisaTvis. amis TvalsaCino magaliTia eleqtronuli komercia, romelmac 

uaxloes warsulSi axali pirobebi Seqmna da savaWro industria gamowvevebis wina-

Se daayena.  

unda aRiniSnos, rom saqarTvelos kanonmdebloba iZleva zogad samarTlebriv 

safuZvlebs momxmarebelTa uflebebis dasacavad. `momxmarebelTa uflebebis 

dacvis Sesaxeb~ saqarTvelos kanonis gauqmebis Semdeg misi funqcia axalma kanon-

ma SeiTavsa, Tumca mxolod nawilobriv.42 kerZod, produqtis usafrTxoebisa da 

Tavisufali mimoqcevis kodeqsi adgens mxolod zogad moTxovnebs produqtis Se-

saxeb informaciis miwodebis valdebulebasTan dakavSirebiT.43 kerZod, kodeqsi 

mwarmoebels/distributors avaldebulebs, momxmarebels miawodos aucilebeli, 

utyuari da sruli informacia produqtis Sesaxeb, rac mas swori arCevnis SesaZ-

leblobas miscems. aRniSnuli informacia unda moicavdes produqtis dasaxele-

bas da saxes, produqtis damamzadeblis safirmo saxelwodebas, im qveynis dasaxe-

lebas, sadac damzadebulia produqti da sxva. aRniSnuli moTxovnebi vrceldeba 

produqtis SefuTvaze da ara vebgverdze ganTavsebuli saqonlis SemTxvevaSi veb-

gverdze misaTiTebel informaciaze, Sesabamisad igi ver uzrunvelyofs momxma-

reblis fundamenturi uflebis — informaciis miRebis uflebis ganxorcielebis 

standarts onlainvaWrobis sferoSi. 

paralelurad, saqarTvelos samoqalaqo kodeqsic Seicavs daTqmebs informa-

ciis miwodebis Sesaxeb, magram aseTi debulebebi ar aris konkretulad momxmare-

belze mimarTuli. garkveulwilad, momxmareblis dacvis safuZvlad SegviZlia mi-

viCnioT samoqalaqo kodeqsiT dadgenili gamyidvelisa da menardis valdebuleba 

unaklo nivTis gadacemis Taobaze. Tumca, am gziT uflebis dacva dakavSirebulia 

xangrZliv procedurebTan, maSin roca momxmarebelTa uflebebze morgebuli ev-

ropuli meqanizmebi xarveziani urTierTobebis swrafi mogvarebis gzebs iZleva. 

SeiZleba iTqvas, rom momxmarebelTa informirebulobis qarTuli standarti gar-

kveul koreqtirebas saWiroebs. 

42   bzekalava e., momxmarebelTa uflebebi saqarTvelos samoqalaqo kodeqsis mixedviT, 
lado Wanturia 50, saiubileo gamocema, daviT batoniSvilis samarTlis instituti, d. 
gegenavas saerTo redaqciiT, Tb., 2013, 66. 

43   saqarTvelos kanoni `produqtis usafrTxoebisa da Tavisufali mimoqcevis Sesaxeb~, 
ssip saqarTvelos sakanonmdeblo macne, vebgverdi, 25/05/2012. 



 
 

 
T. lakerbaia,  informirebuli momxmareblis evropuli standarti 

 

 153

 

6. momxmareblisaTvis misawodebeli informaciisadmi wayenebuli  
moTxovnebi 

 
racionalur arCevanze msjelobisas, upirveles yovlisa, unda gairkves, ra 

saxis informaciazea saubari. pirvel rigSi, es aris informacia im saqonlisa da 

momsaxurebis Sesaxeb, romelic daSvebulia bazarze, Tavisufali mimoqcevis obi-

eqtia da Seesabameba usafrTxoebis standartebs. meore, momxmarebelma unda ico-

des, visTan aqvs saqme. am TvalsazrisiT informacias mwarmoeblis vinaobis, repu-

taciisa da sandoobis Sesaxeb gadamwyveti mniSvneloba eniWeba. mesame, momxmarebe-

li zedmiwevniT unda iyos informirebuli xelSekrulebis pirobebis Sesaxeb da, 

bolos, garkveuli tipis xelSekrulebebi eqvemdebareba specialur samarTlebriv 

regulirebas, sadac momxmarebels eZleva damatebiTi uflebebi mimwodeblis wina-

aRmdeg. aq ZiriTadad igulisxmeba distanciurad da araoficialur viTarebaSi 

dadebuli xelSekrulebebi da maTi uaryofis ufleba.44 

aRniSnuli klasifikaciis safuZvelze, Tanamedrove bazarze arsebul infor-

maciul disbalansTan gasamklaveblad, samomxmareblo samarTlis maregulirebe-

li normebiT damkvidrda ori ZiriTadi regulireba: pirveli exeba winasaxelSek-

rulebo etapze momxmareblebisaTvis informaciis miwodebis valdebulebas. meo-

re ki gulisxmobs momxmarebelTa uzrunvelyofas damatebiTi garantiebiT. 

 
6.1. informaciis gamJRavneba da gamWvirvaloba 

 
internetsivrcis globalizaciis fonze, informaciis moculoba zogjer dam-

rTgunvelia momxmareblebisaTvis. xelSekrulebis dadebaze gadawyvetilebis mi-

Rebas xSirad aferxebs ara mxolod emociuri ganwyoba an saqonlis xarisxis Semow-

mebis SeuZlebloba, aramed informaciisadmi ukidegano wvdomac da misi mraval-

ferovnebac.45 saqonlisa da mwarmoeblis Sesaxeb saWiro informaciis Segrovebisa 

da analizis magivrad, momxmarebeli, rogorc wesi, gadawyvetilebas iRebs mxo-

lod ramdenime, yvelaze martivad gasageb monacemze dayrdnobiT. im informaciis 

moculoba da Sinaarsi, romelic momxmarebelTa interesis sferoSi xvdeba, damo-

kidebulia mraval faqtorze, rogoricaa maTi SemecnebiTi aRqmis done, CarTulo-

bis xarisxi, xelSekrulebis Rirebuleba da riskebis analizis unari. SeiZleba vi-

varaudoT, rom momxmareblis mier Segrovebuli da gadamuSavebuli informaciis 

                                                 
44  Twigg-Flesner Ch. and Schulze R., Protection Rational Choice: Information and The Right of Withdrawal, 

Handbook of Research on International Consumer Law, Published by Edward Elgar Publishing Limited, 
Cheltenham, UK, 2011,131. 

45   Nimmer R. T., The Legal Landscape of E-commerce: Redefining Contract Law in an Information Era, Joutnal 
of Contract Law Conference, “Contract and the Commercialisation of Intellectual Property”, Singapore 
Academy of Law and Singapore Managmant University, 2006, 6.  
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xarisxi gacilebiT dabalia, vidre mewarmis mier Segrovebuli da gadamuSavebuli 

informaciisa, rac iwvevs kidevac maT Soris informaciul disbalanss.46 

dasaxelebuli faqtorebidan gamomdinare, erTmaneTisagan ganasxvaveben in-

formaciis gamJRavnebis zogad valdebulebasa da gamWvirvale informaciis miwo-

debis valdebulebas.47 am ukanasknelTan mimarTebaSi mniSvnelovania gamWvirvalo-

ba xelSekrulebis meore mxaresTan mimarTebaSi, vinaidan gamJRavnebis valdebu-

leba emyareba im varauds, rom mimwodebeli flobs informacias, romelic mas aye-

nebs upirates mdgomareobaSi momxmarebelTan mimarTebaSi. sagulisxmoa, rom mom-

xmarebelTa uflebebis maregulirebeli uaxlesi direqtiva48 erTian konteqstSi 

ganixilavs informirebulobasa da gamWvirvalobas, da Sesabamisad, amkvidrebs 

axal cnebas `gamWvirvale informacia~. direqtiva ara mxolod avaldebulebs me-

warmes, miawodos momxmarebels informacia, aramed aqve akonkretebs, rom es in-

formacia unda iyos araorazrovani da gasagebi eniT gadmocemuli.49 

am gagebiT, informacia da misi gamWvirvaloba gansxvavebuli cnebebia. pirve-

li exeba misawodebeli informaciis raodenobas, xolo meore, miwodebuli infor-

maciis xarisxs. magaliTisaTvis, mewarmes SeuZlia, gamJRavnebis valdebulebis Se-

sabamisad, miawodos momxmarebels informacia mwarmoeblis, saqonlis ZiriTadi 

maxasiaTeblebis, gadasaxadebis da a.S. Sesaxeb. amasTan, mewarmes SeuZlia es infor-

macia ise miawodos momxmarebels, rom misi Sinaarsi gaugebari an arasruli iyos. 

amdenad, gamJRavnebis valdebuleba gulisxmobs informaciis miwodebas, xolo 

gamWvirvaloba — informaciis miwodebas imdagvarad, rom igi adekvaturad gasage-

bi iyos saSualo momxmareblisaTvis.50 

imisaTvis, rom informacia CaiTvalos gamWvirvaled: 1) igi unda iyos gadmo-

cemuli araorazrovnad, Sinaarsi unda iyos martivi da gasagebi; 2) winadadebebi, 

unda Sedgebodes winaswar kargad mofiqrebuli teqstisagan; 3) rac SeiZleba nak-

lebad unda iqnes gamoyenebuli specialuri terminologia. sxva sityvebiT rom 

vTqvaT, informacia unda iqnes gadmocemuli imdagvarad, rom igi gasagebi iyos sa-

                                                 
46  Luzak J.A.To withdrawor not to withdraw? Evaluations of the mandatory right of withdrawal in consumer 

distance selling contracts taking into account its behavioral effects on consumer, Amsterdam Law School 
Legal Research Paper No. 2013-21, Centre for the study of European Contract Law working Paper No. 2013-
04, 13,<http://papers.ssrn.com/sol3/papers.cfm?abstract–id=2243645>, [20.01.2015]. 

47   Bar-Gill O., Ben-Shahar O., Regulatory Techniques in Consumer Protection: A Critique of European Con-
sumer Contract Law, New York University Law and Economics Working Papers, 2012, 12-13. 

48   Directive 2011/83/EU of the European Parliament and of the Council of 25 October on consumer rights, 
amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the 
Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and 
of the Council, Official Journal of the European Union, L 304/64, 22.11.2011,<http://eur-lex.europa. 
eu/LexUriServ/Lex UriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF>, [10.10.2014]. 

49  Campagna M.F. Transparent Consumer Information In Directive 2011/83/EU, The Columbia Journal of 
European Law, vol., 19, 2012, 38, <http://www.cjel.net/online/transparent-consumer-information-in-directive-
201183eu/>, [22.09.2014]. 

50  iqve. 
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Sualo momxmareblisaTvis. informaciis miRebis Semdeg mas unda SeeZlos infor-

mirebuli arCevanis gakeTeba.51  

aqve unda aRiniSnos, rom pirdapiri regulirebis miRma darCa uSualod misa-

wodebeli informaciis enobrivi sakiTxi. kerZod, romel enaze unda iqnes momxma-

reblisaTvis informacia miwodebuli. es sakiTxi naklebad problematuria, Tu 

saqme exeba erTi saxelmwifos farglebSi dadebul samomxmareblo xelSekrule-

bas, magram roca saqme exeba transsasazRvro saxelSekrulebo urTierTobebs, ar 

aris gamoricxuli, rom igi sadavo gaxdes.52  

magaliTad, holandielma kanonmdebelma 2011 wlis direqtivis erovnul sa-

marTalSi implementaciisas gadawyvita, ar SemoeRo damatebiTi enobrivi moTxov-

nebi winasaxelSekrulebo informaciis miwodebis valdebulebasTan dakavSirebiT. 

es gulisxmobs, rom roca xelSekruleba daideba holandiel momxmarebelsa da 

italiel mewarmes Soris, momxmarebels informacias miawodeben italiurad. ra 

Tqma unda, es SeiZleba ganvixiloT informaciuli disbalansis erT-erT gamovli-

nebad, Tumca, holandieli kanonmdeblis gagebiT, amgvari viTareba srulad Seesa-

bameba xelSekrulebis Tavisuflebis princips. mewarme TviTonaa uflebamosili, 

gansazRvros, ra enaze SesTavazebs Tavis saqonels momxmareblebs da Sesabamisad, 

momxmarebels SeuZlia xelSekrulebis enis arCevis mixedviT gadawyvitos, dadebs 

Tu ara xelSekrulebas. meore mxriv, roca informacia mocemulia momxmareblis 

aramSobliuri enaze, es ufro gamWvirvalobis principis darRvevaa da SeiZleba 

miCneul iqnes arakeTilsindisier komerciul praqtikad, Tu saSualo momxmarebe-

li miiRebda sxva gadawyvetilebas xelSekrulebis dadebasTan dakavSirebiT, in-

formacia misTvis cnobil enaze rom mieRo.53 

Tumca, enis sakiTxis regulirebis miRma datovebas Tavisi gamarTlebac aqvs. 

mewarmes ar moeTxoveba, yovel konkretul SemTxvevaSi gadaamowmos momxmareblis 

Semecnebis done da miT ufro, mis mier enebis codnis sakiTxi. enobrivi aRqmis 

problema SeiZleba warmoiSvas ara mxolod transsasazRvro urTierTobebSi, ara-

med saxelmwifos SigniTac. magaliTad, momxmarebeli SeiZleba iyos emigranti, ro-

                                                 
51   Loos M., The Case for Unifomed and Efficient Right of Withdrawal from Consumer Contracts in European 

Contract Law, Published in Zeitschrift Fur Europaisches Privatrecht, 2007, 17; Consultation on the 
implementation of Consumer Rights Directive 2011/83/EU, 2.12.2013. Twigg-Flesner CH., Pre-contractual 
duties – from the Acquis to the Common Frame of Reference, ed., Schulze R., CFR and Existing EC Contract 
Law, Sellier ELP, Munich, 2008, 116-117. 

52   Nordhausen Scholes A., Information Requirements, Modernizing and Harmonising Consumer Contract Law, 
Sellier, European Law Publishers, Munich, 2009, 221; Loos M., The Case for Unifomed and Efficient Right of 
Withdrawal from Consumer Contracts in European Contract Law, Published in Zeitschrift Fur Europaisches 
Privatrecht, 2007, 17-18. 

53  Loos B.M., Consumers sales in The Netherlands after Inmpementation of the Consumer Rights Directive and 
wirh a view to the Future Common European Sales Law, Amsterdam Law School Legal Studies Research 
Paper No. 2014-53, Centre for the Stady of European Contract Law, Working Paper Series No.2014-12, 
University van Amsterdam, The Netherlands,<http://papers.ssrn.com/sol3/papers.cfm?abstract–id=2506048> 
[20.01.2015] 3; Nordhausen Scholes A., Information Requirements, Modernizing and Harmonising Consumer 
Contract Law, Sellier, European Law Publishers, Munich, 2009, 231. 
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melic srulyofilad ar flobs Sesabamisi saxelmwifos oficialur enas da ami-

tom ar SeuZlia xelSekrulebis Sinaarsis srulyofilad gageba. es sakiTxi ufro 

momxmareblis riskis sferoa, vidre mewarmis pasuxismgeblobisa.54 

amis sapirispirod, Tu aRmoCnda, rom informacia ara aris srulad miwodebu-

li da momxmarebeli miiRebda sxva gadawyvetilebas, es rom scodnoda, aseTi Sem-

Txveva ganxilul unda iqnes SecdomaSi Semyvan komerciul praqtikad.55  

Tavis mxriv, momxmareblisaTvis misawodebeli informaciis moculoba SeiZ-

leba Semowmdes obieqturad, maSin roca misi gamWvirvalobis obieqturobis Se-

mowmeba yovelTvis SesaZlebeli ar aris. amitomac, roca vsaubrobT saSualo mom-

xmarebelze, mxedvelobaSi unda iqnes miRebuli is sabazro garemo, romelSic ide-

ba xelSekruleba. sxva sityvebiT rom vTqvaT, sicxade da aRqmadoba aris informa-

ciis sazomi standarti da misi Sesabamisoba damokidebulia imaze, Tu ra saSuale-

bis gamoyenebiT ideba xelSekruleba.56  

6.2. momxmarebelTa informirebisadmi wayenebuli moTxovnebi  
distanciurad dadebul xelSekrulebebSi 

evropis saxelSekrulebo samarTalSi gansakuTrebuli yuradReba eqceva dis-

tanciurad dadebul xelSekrulebebSi informaciis miwodebisadmi wayenebul 

moTxovnebs. distanciurad vaWrobisas, winasaxelSekrulebo da saxelSekrulebo 

informacia momxmarebels unda miewodos werilobiT an grZelvadiani matareblis 

meSveobiT.57 aq interess iwvevs ori sakiTxi: 1) rogoria informaciis miwodebis 

forma distanciurad dadebul xelSekrulebebSi da 2) ra unda vigulisxmoT `myar 

matarebelSi~. 

54   Principles, Definitions and Model Rules of European Private Law Draft Common Frame of Reference 
(DCFR); Edited by Ch.von Bar, E.Clive and Hans Schulte-Nölke and others, <http://ec.europa.eu/justice/ 
contract/files/european-private-Law–en.pdf>, [14.04.2014], 375, Loos M., The Case for Unifomed and Ef-
ficient Right of Withdrawal from Consumer Contracts in European Contract Law, Published in Zeitschrift Fur 
Europaisches Privatrecht, 2007, 17-18. 

55  Loos B.M., Consumers sales in The Netherlands after Inmpementation of the Consumer Rights Directive and 
wirh a view to the future Common European Sales Law, Amsterdam Law School Legal Studies Research 
Paper No. 2014-53, Centre for the Stady of European Contract Law, Working Paper Series No.2014-12, Uni-
versity van Amsterdam, The Netherlands, <http://papers.ssrn.com/sol3/papers.cfm?abstract–id=2506048> 
[20.01.2015], 7. 

56  Campagna M.F. Transparent Consumer Information In Directive 2011/83/EU, The Columbia Journal of 
European Law, vol., 19, 2012, 38, <http://www.cjel.net/online/transparent-consumer-information-in-directive-
201183eu/>[22.09.2014].39. 

57  Directive 2011/83/EU of the European Parliament and of the Council of 25 October on consumer rights, 
amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the 
Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and 
of the Council, Official Journal of the European Union, L 304/64, 22.11.2011,<http://eur-lex.europa.eu/ 
LexUriServ/Lex UriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF>, [10.10.2014]. 
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evropis marTlmsajulebis sasamarTlom `qonTenT servisis~ saqmeze58 ganmar-

ta kanonmdeblis es moTxovna, rogorc onlainmovaWre piris valdebuleba, miawo-

dos informacia momxmareblebs imis molodinis gareSe, rom isini TviTon moiZie-

ben am informacias vebgverdze. amitomac, dadgenil moTxovnebTan Sesabamisobad 

ar CaiTvleba xelSekrulebis pirobebis Sesaxeb movaWris mier Tavis vebgverdze 

mxolod gadamamisamarTebeli bmulebis ganTavseba, vinaidan aseT SemTxvevaSi in-

formaciis naxva garkveul aqtivobas moiTxovs momxmareblisagan, maSin roca mom-

xmarebeli pasiuri unda rCebodes informaciis mopovebis TvalsazrisiT. infor-

maciis miwodebis axali standarti avaldebulebs movaWreebs ara mxolod infor-

maciis gamJRavnebas, aramed informaciis xelmisawvdomobis uzrunvelyofasac. 

Sesabamisad, dacvis qveS eqceva pasiurad moqmedi momxmarebelic.59 

`qonTenT servisis~ saqmeze miRebul gadawyvetilebaSi sasamarTlo daeyrdno 

distanciurad vaWrobis Sesaxeb direqtivis me-11 ganmartebas, romlis Tanaxmad, 

`distanciuri komunikaciebis wesebis gamoyenebam ar unda gamoiwvios momxmareb-

lisaTvis misawodebeli informaciis Semcireba~. sasamarTlom ganmarta, rom veb-

gverdze savaldebulo informaciis gaxsna mxolod momxmareblis mier gadamamisa-

marTebel bmulebze gadasvlis Semdeg ewinaaRmdegeba distanciurad vaWrobis Se-

saxeb direqtivis miznebs. garda amisa, sasamarTlom miuTiTa, rom Tavisi arsiT 

vebgverdi ar aris `myari matarebeli~. vebgverdis gamoyenebiT momxmareblisaTvis 

informaciis miwodeba ar uzrunvelyofs imas, rom momxmarebeli imave wesiT da 

moculobiT miiRebs informacias, rogorc, magaliTad, furcelze amobeWdili 

xelSekrulebis fizikurad gadacemis SemTxvevaSi moxdeboda. evropis marTlmsa-

julebis sasamarTlos ganmartebiT, informaciis matarebeli myaria, Tu igi SesaZ-

leblobas aZlevs momxmarebels, personalurad Seinaxos misTvis gankuTvnili in-

formacia da daculi iyos masSi cvlilebebis Setanisagan. aseve garantirebuli 

unda iyos xelSekrulebis pirobebis ucvleli aslebis miRebis SesaZleblobac.60 

                                                 
58  distanciurad vaWrobis Sesaxeb direqtiva ganmartavs, rom momxmarebels xelSekru-

lebis dadebamde an uSualod xelSekrulebis dadebis dros unda miewodos an gadaeg-
zavnos aucilebeli da sruli informacia xelSekrulebebis pirobebis Sesaxeb. am 
Canawerze dayrdnobiT, avstriis momxmarebelTa dacvis organizaciam sadavod gaxada is 
garemoeba, rom momsaxurebis an/da saqonlis mimwodeblis vebgverdze xelSekrulebis 
pirobebis atvirTva an/da am pirobebis Sesaxeb informaciis miwodeba mxolod hiperb-
muliT gadasvlis an daklikebis Semdeg ar aris direqtivis Sesabamisi dacva da Seitana 
sarCelis Sps `qonTenT servisis~ winaaRmdeg avstriis sasamarTloSi. avstriis sasa-
marTlom mimarTa evropis marTlmsajulebis sasamarTlos ganmartebisaTvis: momxma-
reblisaTvis informaciis xelmisawvdomobis uzrunvelyofa mxolod movaWris vebgver-
dis hiperbmulis meSveobiT, Seesabameba Tu ara direqtiviT gaTvaliswinebul infor-
mirebis standarts. Case C-49/11, Content Sevices Ltd v. Bundesarbeitskammer.  

59  Luzak J., Online Consumer Contracts, University of Amsterdam - Centre for the Study of European Contract 
Law (CSECL); University of Amsterdam - Faculty of Law, Amsterdam Law School Legal Studies Research 
Paper No. 2014-47, Centre for the Study of European Contract Law, Working Paper Series No.2014-08, ERA 
Forum, vol. 15, no. 3, 2014, <http://papers.ssrn.com/sol3/papers.cfm?abstract–id=2487222№№> [21.01.2015], 
5. 

60  iqve. 
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amdenad, evropis marTlmsajulebis sasamarTlos mier damkvidrebuli praq-

tikidan gamomdinare, distanciurad dadebul xelSekrulebebSi xelmisawvdomo-

bis standartis dasakmayofileblad, grZelvadian matarebelze informaciis mi-

wodeba unda qmnides iseTive SesaZleblobas am informaciisadmi xelmisawvdomo-

bis TvalsazrisiT, rogorc werilobiTi dokumentis miwodebis SemTxvevaSi iqne-

boda. anu igi unda moeqces mimRebis, am SemTxvevaSi momxmareblis kontrolis sfe-

roSi. momxmarebels unda SeeZlos grZelvadian matarebelze miwodebuli infro-

maciis Senaxva imdagvarad, rom survilis SemTxvevaSi nebismier dros hqondes misi 

gacnobis SesaZlebloba. onlainmovaWris vebgverdze ganTavsebuli informacia, 

misi gamWvirvalobisa da xelmisawvdomobis miuxedavad, rCeba mewarmis kontrolis 

qveS da SeiZleba nebismier dros Seicvalos. amitomac, Tanamedrove regulireba 

avaldebulebs onlainmovaWreebs, miawodon momxmareblebs informacia distanci-

uri komunikaciisaTvis dadgenili wesebis Sesabamisad. am TvalsazrisiT, yvelaze 

optimaluri saSualeba savaraudod isev eleqtronuli fostis gamoyenebiT war-

moebuli mimowera iqneba da Sesabamisad, winasaxelSekrulebo da saxelSekrulebo 

informaciac sasurvelia, momxmarebels misive eleqtronuli fostis meSveobiT 

miewodos.61 

6.3. momxmareblisaTvis misawodebeli informaciis Sinaarsi 

saqonlisa da momsaxurebis Sesaxeb momxmarebelTa saTanado wesiT informi-

reba evrokavSiris samarTlis erTerTi sazrunavia. am mimarTulebiT gadadgmuli 

araerTi qmediTi nabijis miuxedavad, es sakiTxi inarCunebs aqtualobas da dResac 

ganxilvis sagnad rCeba. evropis parlamentisa da evropis sabWos 2001 wlis 3 de-

kembris #95 direqtiva62 produqtis zogadi usafrTxoebis Sesaxeb iTvaliswinebs 

im informaciis CamonaTvals, romelic mwarmoebelma anda distributorma unda 

miawodos momxmarebels. aseT informacias miekuTvneba: 

— produqtis dasaxeleba da saxe; 
— produqtis damamzadeblis safirmo saxelwodeba da misamarTi, im qveynis 

dasaxeleba, sadac damzadebulia produqti; 
— Sesabamis SemTxvevaSi − im produqtis vargisobis vada (produqtis gamoye-

nebis bolo TariRi an damzadebis TariRi da Senaxvis vada), romlis samomxmareb-
lo Tvisebebi droTa ganmavlobaSi uaresdeba; 

61  Nordhausen Scholes A., Information Requirements, Modernizing and Harmonising Consumer Contract Law, 
Sellier, European Law Publishers, Munich, 2009, 225-230; Luzak J., Online Consumer Contracts, University 
of Amsterdam - Centre for the Study of European Contract Law (CSECL); University of Amsterdam - Faculty 
of Law, Amsterdam Law School Legal Studies Research Paper No. 2014-47, Centre for the Stady of European 
Contract Law, Working Paper Series No.2014-08, ERA Forum, vol. 15, no. 3, 2014, <http://papers.ssrn.com/ 
sol3/papers.cfm?abstract–id=2487222№№> [21.01.2015], 6. 

62   Directive 2001/95/EC of the European Parliament and of the Councilof 3 December 2001 on General Product 
Safety, Official Journal L 011 , 15/01/2002 P. 0004 – 0017,<http://eur-lex.europa.eu/legal-content/EN/ALL/; 
ELX–SESSIONID=vqQJJ9pBlkGwyVGGQVN9JWcJkhVbqhM4gdWRL1gpv9X40XyK0D1L!-
238261744?uri=CELEX:32001L0095>, [10.10.2014]. 
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— Sesabamis SemTxvevaSi produqtis wona an/da moculoba; 

— Sesabamis SemTxvevaSi — produqtis ZiriTadi samomxmareblo Tvisebebis 

nusxa; 

— Sesabamis SemTxvevaSi — produqtis Sedegiani da usafrTxo gamoyenebis we-

sebi da pirobebi, agreTve Senaxvis specialuri pirobebi; 

— mwarmoeblis/distributoris mier daTqmis SemTxvevaSi — sagarantio vada 

an/da sxva valdebulebebi; 

— produqtis vargisobis vadis gasvlis Semdeg momxmareblis mier gansaxor-

cielebeli moqmedebebi da maTi ganuxorcieleblobis SemTxvevaSi mosalodneli 

Sedegebi. informacia im SesaZlo riskis Sesaxeb, romelic dakavSirebulia pro-

duqtis gamoyenebasTan; 

— produqtis maxasiaTeblebi, kerZod, misi Semadgenloba, SefuTva, awyobis 

da Sesabamis SemTxvevaSi montaJisa da SekeTebis instruqciebi; 

— sxva produqtze gavlena, rodesac gonivruli gamoyenebis farglebSi sava-

raudoa misi am produqtTan erTad gamoyeneba; 

— produqtis wardgena, etiketireba, gafrTxileba produqtis Sesaxeb, in-

struqcia misi gamoyenebisa da ganadgurebis Sesaxeb an nebismieri sxva informa-

cia, romelic am produqts Seexeba; 

— momxmarebelTa asakobrivi kategoriebi, romelTac am produqtis gamoye-

nebiT SeiZleba ziani miadges; 

es aris is savaldebulo standarti, romelic moqmedebs bazarze daSvebuli 

produqtebis mimarT. Tumca, misi moculoba da Sinaarsi SeiZleba Seicvalos uSu-

alod produqtis Tvisebebidan gamomdinare. amasTan, mwarmoebeli ar aris SezRu-

duli momxmareblisaTvis damatebiTi informaciis miwodebaSi.63 

 
7. xelSekrulebis uaryofis ufleba 

 
informaciis gamJRavnebis zogad valdebulebasTan erTad, asimetriuli in-

formaciis uaryofiTi Sedegebisagan momxmarebelTa dacvis instrumentad xel-

Sekrulebis uaryofis ufleba iTvleba.64 igi ganmtkicebulia evrokavSiris samar-

Tlis mier da asaxulia momxmareblTa monawileobiT dadebuli konkretuli xel-

Sekrulebebis maregulirebel direqtivebSi.65 amasTan, aseT specifikur urTier-

                                                 
63  aRsaniSnavia, rom saqarTvelos kanoni „produqtis usafrTxoebisa da Tavisufali mimoq-

cevis kodeqsi“ bazarze daSvebuli produqtebis mimarT imave saxiTa da moculobiT 
iTvaliswinebs mwarmoeblebisa da distributorebis valdebulebas momxmareblebisaT-
vis informaciis miwodebaze. 

64   Directive 2011/83/EU of the European Parliament and of the Council of 25 October on consumer rights, 
amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the 
Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and 
of the Council, Official Journal of the European Union, L 304/64, 22.11.2011,<http://eur-lex.europa.eu/ 
LexUriServ/Lex UriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF>, [10.10.2014] 

65  Schulte-Nolke H., Twigg-Fllesner CH., Ebers M., EC Soncumer Law Compedium, The Consumer Aquis and 
its Transposition in the Member States, Sellier, Münich, 2008, 454. 
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TobebSi uaryofis ufleba imperatiuli xasiaTisaa da xelSekrulebis savaldebu-

lo daTqmadaa aRiarebuli.66 am TvalsazrisiT SeiZleba davasaxeloT ori ZiriTa-

di sfero, sadac momxmarebeli yvelaze metad ganicdis informaciul vakuums da 

evrokavSiris samarTlis gansakuTrebuli dacvis qveS eqceva. 

pirvels miekuTvneba distanciurad dadebuli xelSekrulebebi. am SemTxveva-

Si momxmarebeli moklebulia SesaZleblobas, piradad daaTvalieros SesaZeni sa-

qoneli da yvela misTvis saintereso da mniSvnelovani informacia Sekribos. meo-

rea araoficialur viTarebaSi dadebuli xelSekrulebebi, rodesac xelSekrule-

bis dadeba gamowveulia moulodnelobis faqtoriT da xSir SemTxvevaSi gamo-

ricxulia informirebuli Tanxmobis arseboba. ra Tqma unda, yvela sxva urTier-

TobaSic dasaSvebia xelSekrulebis uaryofis uflebis gaTvaliswineba, Tumca, ze-

moT CamoTvlili SemTxvevebisagan gansxvavebiT, igi mxareTa SeTanxmebis Sedegi 

iqneba da ara sakanonmdeblo moTxovnis gamoZaxili.67 

momxmareblisaTvis xelSekrulebis uaryofis uflebis miniWebis ukan ori Zi-

riTadi motivi dgas. orive maTgani efuZneba im azrs, rom momxmarebeli susti, ga-

moucdeli, daucveli piria da mas sWirdeba myari garantiebi gawaful movaWres-

Tan urTierTobis damyarebisas. pirveli dacviTi funqcia emsaxureba momxmareb-

lis fsiqologiuri zewolisagan dacvas, xolo meore arasaTanado informaciis 

miwodebiT gamowveuli uaryofiTi Sedegebis acilebas.68 

 
8. moTxovnebi, romlebsac unda pasuxobdes informacia  

xelSekrulebis uaryofis Sesaxeb 

 
xelSekrulebis uaryofis uflebis dacviTi efeqtisaTvis momxmareblis in-

formirebas mis Sesaxeb gadamwyveti mniSvneloba eniWeba. amasTan, rodesac xel-

SekrulebaSi uaryofis ufleba imperatiuli normebiTaa uzrunvelyofili, mom-

xmareblisaTvis misawodebeli informaciis orgvari standarti moqmedebs.69 pir-

vels miekuTvneba informacia dasadebi xelSekrulebis sagnis ZiriTadi maxasia-

Teblebis Sesaxeb, romelic identuria saqonlisa da momsaxurebis Taobaze infor-

mirebis zogadi valdebulebisa. kerZod, vidre momxmarebeli gamoavlens nebas 

xelSekrulebis dadebaze, mewarmem unda uzrunvelyos gasagebi da yovlismomcve-

                                                 
66  Gheorghe A.N., Spasici C., Consumer’s Right To Withdraw, The International Conference CKS 2013, 

Challenges of the Knowledge Society; Bucharest, 17th -18th May 2013, 7th Edition; Pro Univertitaria Bucursit, 
2013, <http://cks.univnt.ro/download/100–e–book–final–.pdf>, [25.04.2014], 270. 

67  Smith J.M., Rethinking the Usefulness of Mandatory Rights of Withdrawal in Consumer Contracts Law: The 
Right to Change Your Mind?, Maastricht European Private law Institute, Working Paper No. 2001/01, 
<http://papers.ssrn.com/sol3/papers.cfm?abstract–id=1719104>, [21.11.2013], 7. 

68  iqve, 9. 
69   Principles, Definitions and Model Rules of European Private Law Draft Common Frame of Reference 

(DCFR), ed., by von Bar Ch., Clive E., Schulte-Nolke H., and others, Sellier, ELP, Munich, 2009, 293, www. 
Law-net.eu.  
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li informaciis miwodeba saqonlis anda momsaxurebis ZiriTad maxasiaTeblebze; 

saqonlis an momsaxurebis miwodebis vadebze; saCivris wardgenis procedurebze; 

konkretul SemTxvevaSi xarisxis Sesabamisobis sertifikatze; garantiasa da Sem-

dgomi momsaxurebis SesaZleblobaze (SeZenili nivTis Secvla/SekeTeba); konkre-

tul SemTxvevebSi xelSekrulebis moqmedebis vadaze da misi gagrZelebis meqaniz-

mze; saqonlis saboloo Rirebulebaze gadasaxadebis CaTvliT, SesaZleblobis 

SemTxvevaSi gadaxdis meqanizmze, uvado xelSekrulebis SemTxvevaSi – misi moqme-

debis Sewyvetis safuZvlebze.70 

meore moTxovnis mixedviT, momxmareblebs sagangebod unda miewodoT infor-

macia xelSekrulebis uaryofis uflebis, misi realizebis pirobebisa da vadis Se-

saxeb; mewarmis maidentificirebeli monacemebis, saqonlis ukan dabrunebasTan 

dakavSirebuli xarjebis Sesaxeb; informacia fuladi depozitebisa da sxva finan-

suri garantiebis Sesaxeb, rac gadaxdil an uzrunvelyofil unda iqnes momxmareb-

lis mier mewarmis moTxovnis SemTxvevaSi. informacia im piris Sesaxeb, romlis mi-

marTac unda iqnes gacxadebuli uflebis realizeba, agreTve im garemoebebis Tu 

xelSekrulebis sagnis Sesaxeb, romlis pirobebSic ar moqmedebs xelSekrulebis 

uaryofis ufleba. magaliTad, xelSekrulebebi, romlebic exeba malfuWebad an 

swrafi moxmarebis nivTebs. iseve rogorc momsaxurebis Sesaxeb xelSekrulebebi, 

roca momsaxureba xelSekrulebis dadebisTanave gaiweva.71 

garda amisa, imisaTvis, rom uflebamosilma pirma isargeblos xelSekruleba-

ze uaris Tqmis uflebiT, mas unda ecnobos im piris misamarTi, visac unda gaegzav-

nos Setyobineba xelSekrulebis gauqmebis Sesaxeb. `misamarTSi~ igulisxmeba sa-

fosto misamarTi, romelzec gaigzavneba Setyobineba an uSualod SeZenili nivTi. 

amasTan, Tu, magaliTad, movaWre awvdis iseT informacias, rogoricaa kompaniis 

saregistracio nomeri, geografiuli adgilmdebareoba, magram gamorCeba teri-

toriuli ganlagebis detalebi, magaliTad, olqi, quCa an quCis nomris miTiTeba, 

informirebis valdebuleba daculad ar CaiTvleba. magaliTad, Tu erT mxares 

aqvs xelSekrulebis uaryofis ufleba, magram meore mxares gamorCeba mewarmis ma-

identificirebeli erT-erTi, Tundac umniSvnelo, detali, am SemTxvevaSic dar-

Rveuli iqneba gonivruli Setyobinebis standarti.72 

                                                 
70   Directive 2011/83/EU; Loos M., The Case for Unifomed and Efficient Right of Withdrawal from Consumer 

Contracts in European Contract Law, Published in Zeitschrift Fur Europaisches Privatrecht, 2007, 14-18. 
71  Directive 2011/83/EU of the European Parliament and of the Council of 25 October on consumer rights; 

Terryn E., The Right of withdrawal, The Acquis Principles and The DCFR, CFR and Existing EC Contract 
Law, Sellier, ELP, Munich, 2008, 154; Loos M., The Case for Unifomed and Efficient Right of Withdrawal 
from Consumer Contracts in European Contract Law, Published in Zeitschrift Fur Europaisches Privatrecht, 
2007, 14-18. 

72  Principles of the Existing EC Contract Law (Acquis Principles), Contract I, Pre-contractual Obligations, 
Conclusion of Contracts, Unfair Terms, prepared by Research Group on the Existing EC Private Law, 
European Law Publishers, 2007, 178. 
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niSandoblivia, rom Setyobineba xelSekrulebis uaryofis uflebis Sesaxeb ar 

gulisxmobs imas, rom uflebamosil pirs unda miewodos informacia uflebis rea-

lizebis vadis dawyebis da damTavrebis konkretuli TariRis Sesaxeb. sakmarisi da 

adekvaturia, Tu uflebamosil pirs miewodeba informacia mosafiqrebeli vadis 

xangrZlivobis Sesaxeb da imis Sesaxeb, saidan daiwyeba vadis aTvla. Tumca, Tu mi-

TiTebuli vada mcdari aRmoCnda, an saerTod ar iqna naxsenebi, CaiTvleba, rom 

darRveulia Setyobinebis formati. magaliTad, nasyidobis xelSekrulebis mxare 

atyobinebs meore mxares xelSekrulebis uaryofis uflebis Sesaxeb, magram ar aw-

vdis informacias imis Sesaxeb, rom misi realizeba SeuZlebeli iqneba saqonlis mi-

Rebidan 14 dRis gasvlis Semdeg. momxmarebels miewoda informacia mxolod imis 

Sesaxeb, rom mas SeuZlia uari Tqvas xelSekrulebaze mas Semdeg, rac igi daideba 

da saqoneli gadaecema. esec, ra Tqma unda, ar CaiTvleba gonivrul Setyobinebad.73 

garda amisa, konkretuli xelSekrulebebis mimarT, formis TvalsazrisiT, 

moqmedebs Setyobinebis damoukidebeli standarti. magaliTad, araoficialur vi-

TarebaSi dadebuli xelSekrulebis SemTxvevaSi movaWrem unda uzrunvelyos Sesa-

bamisi informaciis miwodeba werilobiTi formiT an sxva, momxmareblisaTvis misa-

Rebi formiT, misive TanxmobiT. informacia unda miewodos gasagebi da martivi 

eniT. Sesabamisad, zepiri formiT am uflebaze momxmareblis informireba araofi-

cialur viTarebaSi dadebuli xelSekrulebis SemTxvevaSi ar aris sakmarisi. dis-

tanciur xelSekrulebebSi movaWre valdebulia, miawodos momxmarebels zemoaR-

niSnuli informacia saTanado SinaarsiT distanciuri wesiT damyarebuli komuni-

kaciisaTvis Sesaferis formatSi. nebismieri informacia, romelic warmodgenili 

iqneba myar matarebelze, unda iyos gasagebi momxmareblisaTvis.74 

amasTan, mniSvnelovania, rom Setyobinebas xelSekrulebis uaryofis uflebis 

Sesaxeb ar hqondes standartuli pirobis saxe. teqsti imdagvarad unda iyos Sed-

genili, rom momxmarebels SeeZlos aRqma. magaliTad, mxares aqvs xelSekrulebis 

uaryofis ufleba, magram informacia, romelic savaldebulod miiCneva, mocemu-

lia uamravi standartuli pirobis saxiT. es ar CaiTvleba gonivrul Setyobine-

bad. Sesabamisad, xelSekrulebis uaryofisaTvis maqsimaluri vada imoqmedebs. Tu 

mxares ecnoba xelSekrulebis uaryofis uflebis Sesaxeb, magram ar ganemarta, 

rom igi unda ganxorcieldes mxolod gansazRvruli vadis ganmavlobaSi, esec ar 

73  Principles of the Existing EC Contract Law (Acquis Principles), Contract I, Pre-contractual Obligations, 
Conclusion of Contracts, Unfair Terms, prepared by Research Group on the Existing EC Private Law, 
European Law Publishers, 2007, 178. 

74   Nordhausen Scholes A., Information Requirements, Modernizing and Harmonising Consumer Contract Law, 
Sellier, European Law Publishers, Munich, 2009, 234; DG Justice Guidance Document, European 
Commission, DG Justice, June 2014. <http://ec.europa.eu/justice/consumer-marketing/files/crd –guidance–
en.pdf>, [20.03.2015], 20-24; Campagna M.F. Transparent Consumer Information In Directive 2011/83/EU, 
The Columbia Journal of European Law, Vol., 19, 2012, 37. 
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CaiTvleba gonivrul Setyobinebad da, Sesabamisad, aqac xelSekrulebis uaryofis 

maqsimaluri vada imoqmedebs.75 

imavdroulad, xelSekrulebis uaryofis uflebis Sesaxeb Setyobineba aval-

debulebs mewarmeebs, miiRon damatebiTi zomebi am uflebis deklarirebisaTvis. 

upirveles yovlisa, informacia ar unda iyos mocemuli xelSekrulebis teqstSi 

imdagvarad, rom es moiTxovdes momxmareblisagan zedmet Zalisxmevas misi moZeb-

nis TvalsazrisiT. igi ar unda iyos mocemuli Sefarulad an sxva uflebebTan er-

TobliobaSi. uflebis arsebobis sicxadisaTvis mizanSewonilia, rom mas xelSek-

rulebaSi eTmobodes TvalsaCino adgili, magaliTad, muqad gamoyofili asoebis 

an CarCoSi moTavsebuli teqstis saxiT.76  

xelSekrulebis uaryofis uflebis Sesaxeb zemoganxiluli moTxovnebis dac-

viT miwodebuli informacia am uflebis realizebis arsebiTi winapirobaa. SeiZ-

leba iTqvas, rom informaciis miwodebis valdebulebasTan erTad, xelSekrule-

bis uaryofis ufleba iTvleba momxmarebelTa racionaluri arCevanis dacvis 

mniSvnelovan instrumentad. igi regularulad gamoiyeneba xelSekrulebis for-

mirebis im specifikuri SemTxvevebisaTvis, rodesac momxmarebeli sust poziciaSi 

imyofeba mewarmesTan SedarebiT xelSekrulebis dadebaze gadawyvetilebis miRe-

bisa da xelSekrulebis Sinaarsis gacnobisa da aRqmis TvalsazrisiT. interesTa 

disbalansis es SemTxveva safrTxis Semcvelia da arasasurveli boWvis erT-erT 

saxedaa miCneuli. am araxelsayreli Sedegebis kompensirebis mizniT momxmarebels 

eZleva damatebiTi vada xelSekrulebis mboWavi Zalisagan gasaTavisufleblad. 

drois gansazRvrul monakveTSi momxmarebeli uflebamosilia, uari Tqvas xelSek-

rulebaze, xelSekrulebis uaryofis uflebis realizebis gziT.77 

aqve unda aRiniSnos, rom marTalia, 2011 wlis direqtiva `momxmarebelTa uf-

lebebis Sesaxeb~ iTvaliswinebs im informaciis detalur CamonaTvals, romelic 

unda miewodos momxmarebels, magram ar uTiTebs am valdebulebis darRvevis Se-

degebze.78 es sakiTxi unda gadawydes yoveli wevri qveynis erovnuli kanonmdeblo-

bis safuZvelze, romelic exeba xelSekrulebis dadebas, namdvilobasa da efeqtu-

                                                 
75  Campagna M.F. Transparent Consumer Information In Directive 2011/83/EU, The Columbia Journal of 

European Law, Vol., 19, 2012, 37-38. 
76   Principles, Definitions and Model Rules of European Private Law Draft Common Frame of Reference 

(DCFR), ed., by von Bar Ch., Clive E., Schulte-Nolke H., and others, Sellier, ELP, Munich, 2009, 395, www. 
Law-net.eu. Loos M., The Case for Uniformed and Efficient Right of Withdrawal from Consumer Contracts in 
European Contract Law, Published in Zeitschrift Fur Europaisches Privatrecht, 2007, 17. 

77  Twigg-Flesner Ch. and Schulze R., Protection Rational Choice: Information and The Right of Withdrawal, 
Handbook of Research on International Consumer Law, Published by Edward Elgar Publishing Limited, 
Cheltenham, UK, 2011,145. 

78   Directive 2011/83/EU of the European Parliament and of the Council of 25 October on consumer rights, 
amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the 
Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and 
of the Council, Official Journal of the European Union, L 304/64, 22.11.2011,<http://eur-lex.europa.eu/ 
LexUriServ/Lex UriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF>, [10.10.2014]. 
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robas. Sesabamisad, direqtiva ar iZleva pasuxs kiTxvaze, Tu ra saxis ziani unda 

aunazRaurdes momxmarebels arasruli informaciis miwodebis SemTxvevaSi, ar 

uTiTebs aseT viTarebaSi dadebuli xelSekrulebis baTilad cnobis safuZvlebis 

an xelSekrulebis Sewyvetis SesaZleblobaze.79 

garda amisa, efeqturi dacvis TvalsazrisiT, problematuria kerZosamar-

Tlebrivi zianis anazRaurebis regulaciis morgeba momxmarebelTa uflebebis 

dacvis samarTalze. momxmarebelTa dacva moiTxovs darRveuli uflebis aRdgeni-

saTvis qmediTi RonisZiebebis gatarebas, romlebic efeqturi iqneba drosa da siv-

rceSi. maSin roca kerZo samarTalSi damkvidrebuli zianis anazRaurebis meqanizmi, 

rogorc wesi, moiTxovs uflebis dacvis xangrZliv procedurebs (sasamarTlo pro-

cesi), es gansakuTrebiT TvalsaCinoa, roca saqme exeba mcire danaxarjebs (mcire 

odenobis zarals). amitomac, sadavoa, Tu ramdenadaa mzad kerZo samarTali uzrun-

velyos momxmarebelTa uflebebis dacva specialuri regulirebis gareSe.80 

 
9. daskvna 

 
amdenad, winamdebare statiaSi ganxilul iqna is savaldebulo standarti, ro-

melic gaTvaliswinebulia evrokavSiris saxelSekrulebo samarTalSi momxmarebel-

Ta informirebis TvalsazrisiT, gansakuTrebiT ki iseT xelSekrulebebSi, romle-

bic ideba distanciurad anda araoficialur viTarebaSi. Tumca, yoveli konkretu-

li urTierTobis specifikidan gamomdinare, misawodebeli informaciis Sinaarsi da 

forma SesaZlebelia gansxvavebuli iyos. magaliTad, samkurnalo saSualebebi da 

farmacevtuli saqmianoba damoukidebeli normebiT regulirdeba da calke mowes-

rigebis obieqtia. igive SeiZleba iTqvas mometebuli safrTxis Semcveli nivTebis 

Taobaze dadebul xelSekrulebebze da uamrav sxvaze. cxadia, rom erTi statiis 

farglebSi yvela SesaZlo sakiTxis ganxilva, maTTvis damaxasiaTebeli Tavisebure-

biT, faqtobrivad, SeuZlebeli iqneboda da arc aris mizanSewonili.  

daskvnis saxiT ki unda aRiniSnos, rom momxmareblis kanoniT daculi ufleba, 

miiRos sruli da amomwuravi informacia SesaZeni saqonlisa Tu misaRebi momsaxu-

rebis Sesaxeb, warmoSobs mewarmis Semxvedr valdebulebas gamWvirvale informa-

ciis miwodebis Taobaze. es urTierTgamomdinare uflebavaldebuleba saerToa 

momxmareblis monawileobiT dadebuli yvela xelSekrulebisaTvis Sesabamisi spe-

cifikis gaTvaliswinebiT. amasTan, imisaTvis, rom informacia CaiTvalos gamWvir-

valed, igi unda akmayofilebdes garkveul standarts. Sinaarsobriv datvirTvas-

                                                 
79  Campagna M.F., Transparent Consumer Information In Directive 2011/83/EU, The Columbia Journal of 

European Law, Vol., 19, 2012, 38, <http://www.cjel.net/online/transparent-consumer-information-in-directive-
201183eu/>, [22.09.2014]. 

80  Howells G., Ramsay I., Wilhelmsson Th., Consumer Law in Its International Dimension, Handbook of 
Research on International Consumer Law, Published by Edward Elgar Publishing Limited, Cheltenham, UK, 
2011, 3. 
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Tan erTad, igi unda iyos gadmocemuli araorazrovnad, martiv da gasageb enaze, 

unda iyos cxadi da aRqmadi saSualo momxmareblisaTvis. 

sagulisxmoa, rom momxmarebelTa uflebebis damcavi qarTuli sakanonmdeblo 

aqtebi, zogadi xasiaTis informaciis miwodebis valdebulebis TvalsazrisiT, Se-

esabameba evropul standartebs. Tumca, iseTi sakiTxi, rogoricaa xelSekrulebis 

uaryofis ufleba, jerjerobiT ar aris Sesabamisad damuSavebuli. amasTan, marTa-

lia, igi gvxvdeba quCaSi dadebuli xelSekrulebebis maregulirebel normaSi, mag-

ram sruli moculobiT ver gadmoscems am uflebis datvirTvas da misi gamoyene-

bis farglebs. rac Seexeba distanciurad dadebul xelSekrulebebs da momxmareb-

lis mier maTi uaryofis SesaZleblobas, es sakiTxic jer ar aris saTanadod gamok-

vleuli da asaxuli momxmarebelTa uflebebis dacvis qarTul kanonmdeblobaSi. 
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daria legaSvili


gamgzavnis uflebis ganxorcielebisa da dacvis vadebi 

I. Sesavali 

Tanamedrove savaWro brunvis ganviTarebaSi tvirTis gadazidvis xelSekru-

lebas gansakuTrebuli adgili ukavia. 

saqarTvelos strategiuli mdebareoba ganapirobebs rogorc sazRvao, ise sa-

avtomobilo, sarkinigzo da sahaero transportiT tvirTis gadazidvis SesaZleb-

lobas, ris gamoc is mniSvnelovani satranzito dasayrdenia. marTalia, aRniSnuli 

sferos samarTlebrivi srulyofis mizniT saqarTvelo araerTi konvenciisa da 

SeTanxmebis monawilea,1 magram upirvelesad mniSvnelovania Sida sakanonmdeblo 

bazis srulyofa. saqarTvelos samoqalaqo kodeqsSi2 (SemdgomSi ssk) araferia 

naTqvami gamgzavnis, rogorc gadazidvis xelSekrulebis monawilis, uflebis dac-

visa da ganxorcielebis vadaze. samoqalaqo uflebis ganxorcieleba ki mniSvne-

lovnadaa damokidebuli aseTi uflebis saTanadod gansazRvrul vadaSi realize-

baze. uflebis dacvis myari garantiebis SemTxvevaSi misi ganxorcielebisadmi mo-

lodini metia. cxadia, xelSekrulebis monawileebs saxelSekrulebo Tavisufle-

bis principis safuZvelze, SeuZliaT TviTonve moawesrigon urTierToba, magram 

`yvelaze mZime Sedegi ukontrolo saxelSekrulebo Tavisuflebisa isaa, rom SeiZ-

leba samoqalaqo brunva gaCerdes~.3 swored amitomaa saWiro sakanonmdeblo aq-

tiT iqnes mowesrigebuli gamgzavnis uflebis dacvisa da ganxorcielebis vadebi. 

winamdebare naSromis mizania ssk-iT pirdapir gauTvaliswinebeli gamgzavnis 

uflebis dacvis saSualebebisa da saTanado vadebis gansazRvra, gamgzavnis ufle-

bis dacvisa da ganxorcielebis vadebis TaviseburebaTa gamovlena, upiratesad, 

sarkinigzo, sazRvao da sahaero gadazidvaSi.  

  Tsu-is iuridiuli fakultetis doqtoranti. 
1  ix. „tvirTis sazRvao gadazidvis Sesaxeb“ gaerTianebuli erebis organizaciis 1978 wlis 

konvencia; „saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb“ 1951 wlis 01 
noembris SeTanxmeba; konvencia `saerTaSoriso samoqalaqo aviaciis Sesaxeb“ (`Cikagos 
konvencia“); monrealis 1999 wlis 28 maisis konvencia `saerTaSoriso sahaero gadazidvis 
zogierTi wesis unifikaciis Sesaxeb“; konvencia `gzis meSveobiT saqonlis saerTaSoriso 
gadazidvis xelSekrulebis Sesaxeb“  (`Jenevis konvencia“); sahaero transportiT tvir-
Tis gadazidvis momwesrigebeli ZiriTadi saerTaSoriso aqtebis Sesaxeb, ix. gabiCvaZe S., 
sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis samoqalaqosamar-
Tlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 37-44. 

2  saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 24/07/1977, ssip `saqarTvelos 
sakanonmdeblo macne~, <https://matsne.gov.ge/index.php?option=com–ldmssearch&view=docView&id= 
31702&lang=ge>. 

3  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 297. 



 
 

 
d. legaSvili,  gamgzavnis uflebis ganxorcielebisa da dacvis vadebi 

 

 167

kvleva efuZneba sasamarTlo praqtikis analizs, normatiul, logikur, doq-

trinul, sinTezur da SedarebiTsamarTlebriv meTodebs.  

naSromis meore TavSi ganxilulia gamgzavnis uflebis realizebis vadebi ga-

dasazid tvirTTan mimarTebiT. am Tavis pirvel qveTavSi warmoCenilia mimRebisa 

da gamgzavnis uflebebis urTierTmimarTeba gamgzavnis uflebis moqmedebis vadis 

gansazRvris mizniT. 

naSromis mesame Tavi eTmoba uflebis dacvis zogadi da specialuri vadebis 

gansazRvras sahaero, sarkinigzo da sazRvao gadazidvebSi da dasabuTebulia pre-

tenziis wardgenaze gamgzavnis uflebamosil pirad gansazRvrisa da uflebis gan-

xorcielebis winapirobad pretenziis wardgenis saqarTvelos samoqalaqo kodeq-

sSi gaTvaliswinebis mizanSewoniloba. 

naSromis meoTxe TavSi warmoCenilia mimRebis mier pretenziis wardgenis mniS-

vneloba gamgzavnis uflebis dacvisaTvis. 

naSromis mexuTe TavSi ganxilulia uflebis xandazmulobis vadebi da naCvene-

bia xandazmulobis zogadi da specialuri normebis urTierTmimarTeba erTgva-

rovani sasamarTlo praqtikis uzrunvelsayofad.  

 
II. gamgzavnis uflebis realizebis vadebi gadasazid tvirTTan mimarTebiT 

 
marTalia, ssk-is 668-e muxliT gansazRvruli gadazidvis xelSekrulebis cne-

ba,4 garda gadamzidvelisa, pirdapir ar miuTiTebs,5 Tu vin aris saxelSekrulebo 

urTierTobis meore mxare, magram normis analizidan gamomdinareobs, rom tvir-

Tis gadazidvis xelSekrulebis mxareebi arian tvirTis gamgzavni da tvirTis ga-

damzidveli, romlebic SeiZleba iyvnen rogorc fizikuri, ise iuridiuli pirebi.6 

garda tvirTis gamgzavnisa da tvirTis gadamzidvelisa, gadazidvis xelSekrule-

baSi monawileobs sxva piric, romelic aris tvirTis mimRebi. tvirTis mimRebis sa-

marTlebrivi statusis Sesaxeb iuridiul literaturaSi gamoTqmulia azrTa 

sxvadasxvaoba,7 magram aRniSnuli winamdebare naSromis ganxilvis sagani ar aris. 

maSasadame, gadazidvis xelSekrulebis safuZvelze, uflebebi da movaleobebi 

warmoeSobaT rogorc tvirTis gamgzavns, aseve mis gadamzidvelsa da mimRebs. 

                                                 
4  ssk-is 668-e muxli. gadazidvis xelSekrulebiT gadamzidveli valdebulia, SeTanx-

mebuli sazRauris gadaxdiT gadaitanos tvirTi, an gadaiyvanos mgzavri daniSnulebis 
adgilze. 

5   Sead. Hopt K., Kumpan Ch., Merkt H., Roth M., Baumbach A., HGB Kommentare, B. 9, 36., Aufl., 2014, § 
407, Rn.16, 1502. 

6  gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis sa-
moqalaqosamarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 101; axvlediani 
z., valdebulebiTi samarTali, Tb., 1999, 160. 

7   Hopt K., Kumpan Ch., Merkt H., Roth M., Baumbach A., HGB Kommentare, B. 9, 36., Aufl., 2014, § 407, 
Rn.17, 1503; gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gaday-
vanis samoqalaqosamarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 49-51, 101; 
axvlediani z., valdebulebiTi samarTali, Tb., 1999, 160; zambaxiZe t., ssk-is komentari, 
wigni IV, tomi I, 2001, 317; 
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xelSekrulebis arsebiTi pirobebi ki ganisazRvreba gadazidvis dawyebamde, gadam-

zidvelisa da im piris mier, romelic tvirTs gadasazidad gadascems gadamzid-

vels.  

gadazidvis xelSekrulebis monawileTa da zogadad samoqalaqo uflebis ar-

seboba TavisTavad ar niSnavs, rom es ufleba ganxorcielebadia,8 vinaidan misi re-

alizeba saTanadod gansazRvruli vadis dacvazea damokidebuli.9 samoqalaqosa-

marTlebrivi vadebis klasifikacia sxvadasxva safuZvliT xdeba.10 daniSnulebis 

mixedviT erTmaneTisagan gansxvavdeba: samoqalaqo uflebis warmoSobis vada; sa-

moqalaqo uflebis ganxorcielebis vada; valdebulebis Sesrulebisa da uflebis 

dacvis (xandazmulobis) vada.11  

saqarTvelos uzenaesi sasamarTlos ganmartebiT, samoqalaqo uflebis gan-

xorcielebis vadebi, sxva vadebTan erTad, gulisxmobs uflebis dacvis — xandaz-

mulobis vadebs.12 magram uflebis ganxorcielebisa da misi dacvis anu xandazmu-

lobis vadebi erTmaneTisagan unda gaimijnos. 

1. tvirTis gankargvis vada

1.1. gamgzavnis mier tvirTis gankargvis vada 

gadamzidvelisaTvis gadasazidad gadacemuli tvirTis gankargvis uflebamo-

sileba aqvs gamgzavns an mis mimRebs, xolo calkeul SemTxvevaSi aseTi uflebiT 

sargeblobs gadamzidvelic. 

gamgzavnma SesaZloa TviTon ar miiRos tvirTi da gansazRvros mis miRebaze 

uflebamosili piri, romelic aris tvirTis mimRebi, magram xSir SemTxvevaSi Se-

saZloa, swored tvirTis gamgzavnive iyos tvirTis mimRebi.13 am ukanasknel Sem-

TxvevaSi gamgzavnis uflebis ganxorcielebisa da dacvis vadebi da saSualebebi 

igivea, rasac ssk gansazRvravs tvirTis mimRebisaTvis. magram Tu gamgzavni da mim-

8   Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 117. 
9  vadebis cnebaze da saxeebze ix. TumaniSvili g., Sesavali saqarTvelos kerZo samarTalSi, 

Tb., 2012, 185-191; kobaxiZe a., samoqalaqo samarTali I, zogadi nawili, Tb., 2001, 351-379; 
axvlediani z., ssk-is komentari, wigni pirveli, Tb., 2002, 306-310; 

10  iqve, 306. 
11  iqve, 306-308; kobaxiZe a., samoqalaqo samarTali I, zogadi nawili, Tb., 2001, 353; Sead. 

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 25 dekembris 
№as-266-254-2013 gadawyvetileba (samoqalaqo uflebis ganxorcielebis vadebi, sxva 
vadebTan erTad gulisxmobs uflebis dacvis - xandazmulobis vadebs). 

12  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 25 dekembris 
№as-266-254-2013 gadawyvetileba. 

13  gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis 
samoqalaqosamarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 48; ix. sa-
qarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mniSvnelovani ganmar-
teba 2009 wlis 11 ivnisis №as-792-1007-08 saqmeze; 
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Rebi sxvadasxva pirebi arian, maTi uflebebi da am uflebebis realizebis vadebi 

erTmaneTisagan unda gaimijnos.  

rodesac gamgzavni da mimRebi sxvadasxva pirebi arian, tvirTis gadazidvis 

xelSekrulebis dadebas xSir SemTxvevaSi win uswrebs gamgzavnsa da mimRebs Soris 

warmoSobili saxelSekrulebo urTierToba, rogoricaa nasyidoba, gacvla, Cuqe-

ba, qiravnoba, ijara, Txoveba, lizingi, mibareba da a.S.14 aseT SemTxvevaSi uflebis 

ganxorcielebis vada damokidebulia gamgzavnsa da mimRebs Soris dadebuli Ziri-

Tadi xelSekrulebiT gaTvaliswinebul SeTanxmebaze.  

magaliTad, nasyidobis xelSekruleba SesaZloa gamyidvels akisrebdes saqon-

lis gagzavnis valdebulebas, aseT SemTxvevaSi gamyidvelma unda dados xelSekru-

lebebi, romlebic aucilebelia tvirTis daTqmul adgilze gadazidvisaTvis (ssk-

is 480-e (2) muxli), ese igi aseT dros gamyidveli imavdroulad tvirTis gamgzavni-

caa, xolo myidveli — tvirTis mimRebi.15 

Tu gamgzavni mimRebs tvirTs ugzavnis maT Soris dadebuli nasyidobis xel-

Sekrulebis safuZvelze, gamgzavnis uflebis ganxorcielebis vadis dasadgenad 

mniSvnelovania, Tu rogor aris mowesrigebuli nasyidobis xelSekrulebiT qone-

baze sakuTrebis uflebis gadacemis sakiTxi, vinaidan gamgzavns gadasazidi tvir-

Tis gankargvis ufleba gaaCnia manamde, vidre tvirTze sakuTrebis ufleba mim-

Rebs warmoeSoba. aqedan gamomdinare, mniSvnelovania, dadgindes tvirTze mimRe-

bis sakuTrebis uflebis warmoSobis momenti. zogadi wesis Tanaxmad, moZrav niv-

Tze sakuTrebis gadasacemad aucilebelia, rom mesakuTrem namdvili uflebis16 

safuZvelze gadasces17 SemZens nivTi. ssk-is 681-e muxlis Sesabamisad, tvirTis ga-

dacemad iTvleba mimRebisaTvis zednadebis meore piris gadacema.18 xolo amave ko-

deqsis 680-e (3) muxlis Sesabamisad, mimRebs SesaZloa tvirTis gankargvis ufleba 

warmoeSvas zednadebis gaformebisTanave, ese igi tvirTi (nivTi) gadacemulad 

rom CaiTvalos, calkeul SemTxvevaSi ar aris aucilebeli mimRebisaTvis zednade-

bis meore piris gadacema. vinaidan, cxadia, Tu pirs nivTis gankargvis ufleba war-

moeSoba, nivTi ukve mis mflobelobaSi gadacemulad iTvleba, Tundac mimRebs 

tvirTi jer ar hqondes miRebuli, vinaidan `mflobeloba ar SeiZleba gaizomos 

                                                 
14   Sead., gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis 

samoqalaqosamarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 101, 45. 
15   Sead., Jesser-Huß, Münchener Kommentar zum HGB, CMR Art. 12 [Verfügung über das Gut], 3. Auflage 

2014, Rn. 5. 
16   Sead. WeWelaSvili z., sakuTrebis uflebis gadacema moZrav nivTebze, qarTuli kerZo 

samarTlis krebuli, wigni I, Tb., 2004, 97. 
17   ssk-is 186-e (2) muxli. nivTis gadacemad iTvleba: SemZenisaTvis nivTis Cabareba pirdapir 

mflobelobaSi; arapirdapiri mflobelobis gadacema xelSekrulebiT, romlis drosac 
wina mesakuTre SeiZleba darCes pirdapir mflobelad; mesakuTris mier SemZenisaTvis 
mesame pirisagan mflobelobis moTxovnis uflebis miniWeba. 

18   Sead., gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis 
samoqalaqosamarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 48. 



samarTlis Jurnali,   №1, 2015 

 170 

nivTTan sivrcobrivi kavSir-urTierTobiT~19 da `nivTze faqtobrivi batonobis 

SesaZlebloba ar SeiZleba dayvanili iqnes nivTis mimarT fizikur Semxeblobam-

de~.20 aqedan gamomdinare, unda iTqvas, rom mimRebisaTvis nivTis gadacemad iT-

vleba misTvis zednadebis meore piris gadacema, xolo Tu gamgzavni zednadebSi 

gaakeTebs aRniSvnas, rom mimRebs gankargvis ufleba warmoeSoba zednadebis ga-

formebisTanave, zednadebis gaformeba CaiTvleba mimRebisaTvis nivTis gadace-

mad da am ukanasknel SemTxvevaSi swored zednadebis gaformebisTanave kargavs 

gamgzavni gadasazidi tvirTis gankargvis uflebas. amrigad, gamgzavns tvirTis 

gankargvis ufleba21 aqvs manamde, vidre masze sakuTrebis ufleba gaaCnia. Tu ro-

dis iTvleba tvirTi mimRebisaTvis gadazidvis xelSekrulebiT gadacemulad 

mniSvnelovania rogorc gadasazid tvirTze gamgzavnis uflebis moqmedebis vadis 

gansazRvrisaTvis, aseve misi pasuxismgeblobis farglebis dasadgenad. kerZod, 

Tu mimRebsa da gamgzavns Soris urTierTobas safuZvlad udevs nasyidobis xel-

Sekruleba, gayiduli nivTis gadacemasTan erTad myidvelze gadadis nivTis Sem-

TxveviT daRupvis an gafuWebis riski, Tu mxareTa SeTanxmebiT sxva ram ar aris 

gaTvaliswinebuli (ssk-is 482-e (1) muxli). magram Tu gamgzavnsa da mimRebs Soris 

sxva (nasyidobisagan gansxvavebuli) saxelSekrulebo urTierToba arsebobs, mniS-

vnelovania zustad dadgindes Tu rodis iTvleba tvirTi mimRebisaTvis gadace-

mulad. 

saqarTvelos sarkinigzo kodeqsis (SemdgomSi — sarkinigzo kodeqsi) 26-e (2) 

muxlis Tanaxmad, Tu tvirTmimRebi an eqspeditori ar ixdis tvirTis gadazidvisa 

da masTan dakavSirebuli sxva momsaxurebis gawevis (samuSaos Sesrulebis) safa-

surs, rkinigzas ufleba aqvs, daakavos tvirTi da amis Sesaxeb werilobiT Seatyo-

binos tvirTgamgzavns, romelic valdebulia, Setyobinebis miRebidan 4 dRe-Ramis 

ganmavlobaSi gankargos tvirTi. Tu aRniSnul vadaSi gadazidvis xelSekrulebis 

Sesabamisad tvirTmimRebi an eqspeditori ar dafaravs davalianebas, xolo tvir-

Tgamgzavni ar gankargavs tvirTs, rkinigza uflebamosilia, moaxdinos dakavebu-

19   zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 56. 
20  iqve, 56. 
21  gadazidvis xelSekrulebis momwesrigebeli normebi ar gansazRvravs, Tu konkretulad 

ras gulisxmobs tvirTis gankargvis ufleba. amitom gankargva ganmartebul unda iqnes 
zogadi wesis mixedviT, rogorc `sakuTrebis uflebis elementi, romelSic yvelaze 
metad vlindeba sakuTrebis uflebis xasiaTi“. kerZod, saqarTvelos uzenaesi sasa-
marTlos ganmartebiT (saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2006 wlis 23 martis №as-531-864-05 ganCineba), `gankargvaSi igulisxmeba qonebis yidva-
gayidva, gaCuqeba, gaqiraveba, ijariT gacema, Sesanaxad mibareba, gacvla da a.S. TviT 
nivTis mospobis CaTvliT. gankargvis samarTlebrivi bunebis mTavari maxasiaTebeli 
aris is, rom gankargvis Sedegad xorcieldeba qonebis gasxviseba, magram gankargva 
gulisxmobs iseT SemTxvevebsac, roca ar xdeba nivTis gasxviseba, aramed mesame pirebs 
droebiT mflobelobasa da sargeblobaSi gadaecema, anu gankargviT wydeba sagnis 
iuridiuli bedi an sakuTrebis ufleba (gayidvisas, gaCuqebisas, gacvlisas da a.S.), an 
droebiT SeCerdeba sargeblobisa da pirdapiri mflobelobis ufleba (gaqiravebisas, 
ijariT gacemisas, Txovebisas, Sesanaxad mibarebisas da sxva)“. 
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li tvirTis realizacia (Tu gadazidvis xelSekrulebiT sxva ram ar aris gaTva-

liswinebuli),22 garda im tvirTisa, romelic realizacias ar eqvemdebareba.23 cxa-

dia, gamgzavns unda hqondes im Tanxis moTxovnis ufleba, rac aris sxvaoba tvir-

Tis gadazidvasTan dakavSirebul xarjebsa da tvirTis realizaciidan miRebul 

Semosavals Soris, aseTis arsebobis SemTxvevaSi. 

maSasadame, rogorc ukve aRiniSna, Tu mimRebs gankargvis ufleba warmoeSva 

zednadebis gaformebisTanave, am momentidan gamgzavni kargavs gadasazidi tvir-

Tis gankargvis uflebas. magram Tu mimRebi uars ambobs tvirTis gankargvaze, an 

ar ixdis tvirTis gadazidvasTan dakavSirebul safasurs, tvirTis gankargvis uf-

lebas kvlav gamgzavni iZens, xolo Tu gadamzidvelis Setyobinebidan dadgenil 

vadaSi gamgzavnic ar gankargavs tvirTs, yvela is ufleba, rac gamgzavns gaaCnda 

tvirTze, gadadis gadamzidvelze da am momentidan gamgzavns tvirTis gankargvis 

ufleba aRar aqvs. amrigad, gamgzavnis ufleba, gankargos tvirTi damokidebulia 

imaze, miiRebs Tu ara mimRebi tvirTs. 

gamgzavni ver isargeblebs tvirTis gankargvis uflebiT, Tu gadamzidvels ar 

warudgens zednadebis pirvel pirs (ssk-is 680-e (5) muxli). maSasadame, gamgzavnis 

mier tvirTis gankargvis ufleba warmoiSoba zednadebis pirveli piris wardgenis 

Semdeg. magram, Tu mimRebi uars ambobs tvirTis miRebaze, gamgzavni uflebamosi-

lia, TviTon gankargos tvirTi zednadebis pirveli piris wardgenis gareSec. maSa-

sadame, rodesac gamgzavnis mier tvirTis gankargvis ufleba miniWebuli aqvs mim-

Rebs, gamgzavni mxolod mas Semdegaa uflebamosili gankargos tvirTi, rodesac 

mimRebi uars ityvis tvirTis miRebaze. 

gamgzavnis ufleba gankargos tvirTi, yvela im uflebasTan erTad, rasac zo-

gadad nivTis (qonebis) gankargva gulisxmobs, moicavs aseve, gadazidvis Sewyvetis, 

tvirTis miRebaze uflebamosili pirisa da miwodebis adgilis gansazRvris ufle-

bas.24 kerZod, gamgzavni uflebamosilia, moiTxovos gadazidvis Sewyveta; mas aseve 

SeuZlia moiTxovos, rom gadamzidvelma ar Secvalos miwodebis adgili an tvirTi, 

ar misces igi sxva pirs, garda imisa, romelic zednadebSia aRniSnuli (ssk-is 680-e 

(1) muxli).  

germaniis savaWro kodeqsis25 (SemdgomSi — gsk) §415 (1) paragrafi, ssk-s 680-e 

(1) muxlisagan gansxvavebiT, gamgzavns aniWebs gadazidvis xelSekrulebis26 nebis-

22  „rkinigziT tvirTis gadazidvis wesebis damtkicebis Sesaxeb“ saqarTvelos transpor-
tisa da komunikaciebis ministris 2003 wlis 18 aprilis №26 brZanebis 356-e muxli. 

23   ix. sarkinigzo kodeqsis 26-e (2) muxli. 
24   Sead., gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis 

samoqalaqo samarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 105. 
25   Handelsgesetzbuch (HGB) Aufl. 55, Stand 13., September 2013. 
26   gadazidvis xelSekruleba germaniis savaWro kodeqsSi mowesrigebulia meoTxe TaviT, 

gadazidvis xelSekrulebis cneba gansazRvrulia 407-e paragrafiT, mas ewodeba `tvir-
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mier dros moSlis da ara Sewyvetis SesaZleblobas.27 ssk-is 680-e muxlis Sinaarsi-

dan gamomdinare, saxeze ar aris valdebulebis Sewyvetis safuZveli, amitom unda 

iTqvas, rom gamgzavns aqvs gadazidvis xelSekrulebis nebismier dros moSlis uf-

leba.28 

ssk ar gansazRvravs, Tu ra vadis ganmavlobaSi aqvs gamgzavns gadazidvis xel-

Sekrulebis moSlis moTxovnis ufleba.  

saqarTvelos sazRvao kodeqsis (SemdgomSi — sazRvao kodeqsi) Tanaxmad, gam-

gzavns tvirTis ukan dabrunebis ufleba aqvs navsadguridan gemis gasvlamde.29 ma-

Sasadame, aRniSnuli kodeqsis Tanaxmad, gamgzavns ufleba aqvs moiTxovos gada-

zidvis Sewyveta manamde, vidre gemi navsadguridan gava. amave kodeqsis 143-e mux-

lis Tanaxmad ki gamgzavns ufleba aqvs saTanado garemoebebis30 arsebobisas rei-

sis drosac Tqvas uari xelSekrulebaze. 

Tis gadazidvis xelSekruleba~, `transportirebis xelSekruleba~ (Frachtvertrag), 407-e 
paragrafis Tanaxmad,  
`(1) gadazidvis xelSekrulebiT gadamzidveli valdebulia, gadazidos saqoneli 

gansazRvrul adgilze da gadasces mimRebs.  
(2) gamgzavni valdebulia, gadaixados SeTanxmebuli gadasaxadi gadasazid tvirTze 

(Fracht). 
(3)  am qveTavis normebi gamoiyeneba Tu:  
1. xorcieldeba tvirTis saxmeleTo, sahaero da wyliT gadazidva da
2. gadazidva (transportireba) mewarme subieqts ekuTvnis. ... ~
§ 407 Frachtvertrag
(1)  Durch den Frachtvertrag wird der Frachtführer verpflichtet, das Gut zum Bestimmungsort zu befördern 

und dort an den Empfänger abzuliefern. 
(2)  Der Absender wird verpflichtet, die vereinbarte Fracht zu zahlen. 
(3)  Die Vorschriften dieses Unterabschnitts gelten, wenn  
1. das Gut zu Lande, auf Binnengewässern oder mit Luftfahrzeugen befördert werden soll und
2. die Beförderung zum Betrieb eines gewerblichen Unternehmens gehört.
Erfordert das Unternehmen nach Art oder Umfang einen in kaufmännischer Weise eingerichteten Ge-

schäftsbetrieb nicht und ist die Firma des Unternehmens auch nicht nach § 2 in das Handelsregister ein-
getragen, so sind in Ansehung des Frachtgeschäfts auch insoweit die Vorschriften des Ersten Abschnitts
des Vierten Buches ergänzend anzuwenden; dies gilt jedoch nicht für die §§ 348 bis 350.

HGB, §407, Aufl. 55, Stand 13.September 2013, 166. 
27  HGB, §415 (1), Aufl. 55, Stand 13.September 2013, 169 (Der Absender kann den Frachtvertrag jederzeit kün-

digen...).  
28  Sead., Hopt K., Kumpan Ch., Merkt H., Roth M., Baumbach A., HGB Kommentare, B. 9, 36., Aufl., 2014, § 

415, Rn.1, 1515. 
29  saqarTvelos sazRavo kodeqsis 124-e muxli. 1. tvirTis gamgzavns ufleba aqvs moiTxo-

vos: a) navsadguridan gemis gasvlamde tvirTis ukan dabruneba; b) tvirTis gacema Sua-
ledur navsadgurSi; g) gacema im pirze, romelic ar aris miTiTebuli konosamentSi, im 
pirobiT, rom igi warmoadgens tvirTis gamgzavnisaTvis gacemuli konosamentebis yvela 
egzemplars da daicavs sazRvao gadazidvaze uaris Tqmis Sesaxeb am kodeqsis yvela de-
bulebas, an warmoadgens Sesabamis uzrunvelyofas. 2. aseTive uflebiT sargeblobs ko-
nosamentis kanonier safuZvelze mqone nebismieri piri, romelic flobs konosamentis 
yvela egzemplars an sazRvao zednadebs). 

30  sazRavo kodeqsis 142-e (1) muxli. 
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vinaidan, saqarTvelos samoqalaqo kodeqsi ar gansazRvravs, Tu ra momentam-

de aqvs gamgzavns gadazidvis xelSekrulebis moSlis ufleba, ivaraudeba, rom mas 

SeuZlia gadazidva nebismier dros moSalos. maSasadame, aRniSnul SemTxvevaSi sa-

xezea zogadi da specialuri kanonis normebis kolizia. `zogadi da specialuri 

kanonis regulirebis koliziisas~31 upiratesoba unda mieniWos specialuri kano-

niT mowesrigebul moTxovnis safuZvlebs.32 Sesabamisad, sazRvao gadazidvisas 

gamgzavns gadazidvis xelSekrulebis moSlis ufleba unda mieniWos ara nebismier 

dros, aramed manamde, vidre gemi navsadguridan gava, xolo amave kodeqsiT gaTva-

liswinebul SemTxvevebSi — reisis drosac. 

unda aRiniSnos, yvela SemTxvevaSi saqme ar exeba xelSekrulebis moSlas, ker-

Zod, rodesac gadamzidveli SeTanxmebul vadaSi ver asrulebs valdebulebas, an 

Tu gadamzidvels valdebulebis Sesrulebis SeuZleblobis safuZvlebis arsebo-

bisas SeuZlia uari Tqvas tvirTis miwodebaze, gamgzavnis realuri interesia ara 

gadazidvis xelSekrulebidan warmoSobili valdebulebebis gauqmeba, aramed ga-

damzidvelisagan zianis anazRaurebis moTxovna, Sesabamisad, saxezea xelSekru-

lebidan gasvlis winapiroba da ara xelSekrulebis moSlis. 33 

rkinigziT tvirTis gadazidvisas tvirTgamgzavnis ufleba — gadasazidad wa-

radginos tvirTi, SezRudulia uflebamosili piris miTiTebiT, kerZod, tvir-

Tgamgzavni valdebulia, rkinigzis sadguris ufrosis Sesabamisi werilobiTi 

moTxovnisTanave Sewyvitos gadasazidad tvirTis wardgena, an SezRudos datvir-

Tva akrZaluli mimarTulebebiT.34 

1.2. mimRebis mier tvirTis gankargvis vada 

mimRebi uflebamosilia, gadamzidvels mosTxovos zednadebis meore piris ga-

dacema. tvirTi mimRebisaTvis gadacemulad CaiTvleba, rodesac mas gadamzidve-

lis mier zednadebis meore piri gadaecema. gadazidvis xelSekrulebis safuZvel-

ze, mimRebis uflebebi swored zednadebis meore piris gadacemis momentidan war-

                                                                                                                                                         
a)  samxedro an sxva iseTi moqmedebebis dros, rodesac SeiZleba gaCndes gemis an 

tvirTis sxvis xelSi Cagdebis saSiSroeba; 
b) gagzavnis an daniSnulebis navsadgurebis blokadaSi yofnisas;
g) xelSekrulebis mxareTagan damoukidebeli mizezebis gamo xelisuflebis warmomad-

genelTa gankargulebiT gemis dakavebisas;
d) droSis an navsadguris saxelmwifos mier gemis specialuri miznebisaTvis gamoyenebis

SemTxvevaSi;
e) rodesac xelisuflebis organoebis mier akrZalulia gadasazidi tvirTis gagzavnis

navsadguridan gatana an daniSnulebis navsadgurSi Setana.
31  CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., 

2010, 126. 
32  iqve. 
33  Ebenroth R., Boujong, Joost, Strohn, Handelsgesetzbuch, Münchener Kommentar, Band 2, 2., Auflage, 2009, 

Rn. 23 f. 
34  sarkinigzo kodeqsis me-14 (6) muxli. 
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moiSoba. tvirTis miRebisTanave mimRebs yvela im uflebis gamoyeneba SeuZlia, 

rac gadazidvis xelSekrulebidan gamomdinareobs.35 Tu mimRebsa da gamgzavns So-

ris dadebuli xelSekrulebiT sxvagvarad ar aris gansazRvruli, mimRebi tvirTis 

miRebamde mxolod im SemTxvevaSia uflebamosili gankargos tvirTi, Tu aseTi uf-

leba gamgzavnis mier aqvs miniWebuli. zednadebSi saTanado aRniSvnis safuZvelze, 

aseT SemTxvevaSi mimRebis ufleba, gankargos tvirTi, warmoiSoba zednadebis ga-

formebisTanave.  

ssk gansazRvravs mimRebis mier tvirTis gankargvis uflebis ganxorcielebis 

farglebs da miuTiTebs, rom Tu mimRebma miTiTeba gasca tvirTis mesame pirisaT-

vis miwodebis Sesaxeb, es ukanaskneli Tavis mxriv ar aris uflebamosili, daasaxe-

los sxva mimRebi, Tumca ssk konkretulad ar gansazRvravs, Tu ra drois ganmav-

lobaSia uflebamosili mimRebi, daasaxelos sxva mimRebi, magram normis analizi-

dan gamomdinareobs, rom aseTi ufleba mimRebs gaaCnia manamde, vidre gadamzidve-

lisagan tvirTi gadaecema. 

Tu mimRebma uari Tqva tvirTis miRebaze, mas SeuZlia mainc moiTxovos tvir-

Tis gadacema, magram aseTi ufleba mimRebs aqvs manamde, vidre gadamzidveli gam-

gzavnisagan sawinaaRmdego miTiTebas miiRebs (ssk-is 683-e (1), (2) muxli). maSasada-

me, gamgzavnisa da mimRebis uflebebi gadasazid tvirTTan mimarTebiT mWidrodaa 

dakavSirebuli erTmaneTTan da SesaZlebelia iTqvas, rom xSir SemTxvevaSi gam-

gzavnis uflebis realizeba gamoricxavs mimRebis uflebis ganxorcielebis SesaZ-

leblobas da — piriqiT. 

amrigad, gadasazid tvirTTan mimarTebiT gamgzavnis uflebis moqmedebis va-

da damokidebulia, gadasazid tvirTze mimRebis uflebis warmoSobis momentze. 

maSasadame, gamgzavns tvirTis gankargvis ufleba aqvs manamde, vidre zednade-

bis meore piri mimRebs gadaecema. zednadebis meore piris mimRebisaTvis gadace-

misTanave, wydeba gamgzavnis mier tvirTis gankargvis uflebamosileba. xolo, Tu 

gamgzavni mimRebs aniWebs gankargvis uflebas zednadebis gaformebisTanave, gam-

gzavnis ufleba, gankargos tvirTi sruldeba gadazidvis xelSekrulebis dadebis-

Tanave da imavdroulad warmoiSoba mimRebis mier tvirTis gankargvis ufleba.  

amrigad, tvirTis gankargva mxolod im SemTxvevaSia SesaZlebeli, Tu tvirTis 

gankargvis uflebis ganmaxorcielebeli subieqti gadamzidvels warudgens zed-

nadebis pirvel pirs, sadac Setanili iqneba gadamzidvelisaTvis micemuli axali 

miTiTebebi. tvirTis gankargva imgvarad unda ganxorcieldes da uflebamosili 

piris mier ise unda iqnes moTxovnili, rom miTiTebaTa Sesruleba maTi miRebis mo-

mentSi SesaZlebeli iyos, amasTanave miTiTebebis Sesrulebam ar unda gamoiwvios 

gadasazidad gadacemuli tvirTis dazianeba, misi danawileba da gadamzidvelis 

Cveulebrivi sawarmoo saqmianobisaTvis xelis SeSla. gadamzidvels unda aunazRa-

35  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 343. 
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urdes yvela is xarji da ziani, romelTac am miTiTebaTa Sesruleba warmoSobs.36 

tvirTis gankargvis uflebis ganxorcielebis farglebiT SezRudulia mimRebis 

mier dasaxelebuli gankargvaze uflebamosili piri, im mxriv, rom am ukanasknels 

Tavis mxriv aRar aqvs ufleba daasaxelos sxva mimRebi. gamgzavni tvirTis gankar-

gvis uflebas kargavs, rodesac zednadebis meore piri gadaecema mimRebs, ese igi 

rodesac mimRebi tvirTs miiRebs. maSasadame, gamgzavnis ufleba, gankargos tvir-

Ti, mTavrdeba iq, sadac iwyeba mimRebis aseTi ufleba. 

aRniSnulidan gamomdinare, SesaZlebelia Camoyalibdes tvirTis gankargvis 

uzogadesi cneba transportirebis procesSi, romlis mixedviTac tvirTis gankar-

gvis uflebis ganxorcieleba niSnavs uflebamosili piris miTiTebebis Sesrule-

bas gadamzidvelis mier tvirTis gankargvisaTvis dadgenil vadaSi. 

 
2. dakavebuli tvirTis, Sesanaxad mibarebuli tvirTisa da  

zRvaSi CaZiruli tvirTis uflebamosili piris mier gankargvis vada 

 
garkveuli TaviseburebebiT xasiaTdeba tvirTis gankargva tvirTis sazRvao 

gadazidvisas. kerZod, tvirTis gamgzavni da tvirTis mimRebi tvirTis gankargvis 

uflebas kargaven, Tu moxda tvirTis dakaveba navsadguris kapitnis mier.37 sazR-

vao kodeqsis Sesabamisad, navsadguris kapitnis gankarguleba gemis an tvirTis da-

kavebis Sesaxeb moqmedebs 3 dRe-Ramis ganmavlobaSi, ese igi, gamgzavnis an mimRebis 

ufleba, gankargon tvirTi, SeCerebulia aRniSnuli vadiT (am vadaSi ar Sedis sa-

qarTvelos kanonmdeblobiT dadgenili dasvenebisa da uqme dReebi) im SemTxveva-

Si, Tu am vadaSi sasamarTlo ar gamoitans gadawyvetilebas gemis an tvirTis daka-

vebis Sesaxeb, xolo sasamarTlos mier aseTi gadawyvetilebis gamotanisas — davis 

sabolood gadawyvetamde. Tu sasamarTlom 3 dRe-Ramis ganmavlobaSi ar gamoita-

na gadawyvetileba tvirTis dakavebis Sesaxeb, maT SeuZliaT, dauyovnebliv moiTx-

ovon tvirTis gaTavisufleba da Sesabamisad, misi gankargvis uflebamosilebis 

ganxorcieleba. aRniSnuli normiT saTanadod ar aris uzrunvelyofili gamgzav-

nis (mimRebis) dacvis ufleba. vinaidan, mxolod navsadguris kapitnis gankargule-

ba tvirTis dakavebis Taobaze ar aris sakmarisi samarTlebrivi safuZveli da 

tvirTis dakaveba SesaZlebelia mxolod sasamarTlos gadawyvetilebis safuZvel-

ze. Tu sasamarTlo daadgens, rom tvirTis dakavebis safuZveli ar arsebobs, 

tvirTis gankargvis ufleba 3 dRe-Ramis ganmavlobaSi ukanonod izRudeba. Tu 

tvirTi malfuWebadia, dakavebam SesaZloa misi ganadgurebac gamoiwvios.  

tvirTis dakavebis Taobaze navsadguris kapitnis gankargulebis gansaxilve-

lad sasamarTlosaTvis samdRiani vadis miniWeba aris Seusabamod xangrZlivi vada, 

vinaidan, unda aRiniSnos, rom sasamarTlos mier miRebuli gadawyvetileba tvir-

                                                 
36  axvlediani z., valdebulebiTi samarTali, Tb., 1999, 166. 
37  tvirTis dakavebis ufleba aqvs navsadguris kapitans, Tu: gemis an tvirTis mflobeli ar 

warmoadgens saTanado uzrunvelyofas (jarimis, gadasaxdelis gadauxdelobis an zianis 
aunazRaureblobis SemTxvevaSi), sazRvao kodeqsis 82-e (2) muxli. 
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Tis dakavebis Taobaze Tavisi arsiT emsgavseba saqarTvelos samoqalaqo saproce-

so kodeqsiT gaTvaliswinebul sarCelis uzrunvelyofis Sesaxeb ganCinebas, rom-

liTac pirs ekrZaleba garkveuli moqmedebis Sesrulebis, kerZod, tvirTis gan-

kargvis ufleba. amitom aseT SemTxvevaSi analogiiT unda iqnes gamoyenebuli sa-

qarTvelos samoqalaqo saproceso kodeqsis 193-e muxli38 da gankarguleba tvir-

Tis dakavebis Sesaxeb sasamarTlos mier ganxilul unda iqnes erTi dRis vadaSi. 

Tu gadasazidad gadacemuli tvirTi zRvaSi CaiZireba, CaZiruli qonebis 

mflobeli inarCunebs zRvaSi CaZirul qonebaze sakuTrebis uflebas misi CaZirvi-

dan 2 wlis ganmavlobaSi. am vadis gasvlis Semdeg zRvaSi CaZiruli qoneba saxel-

mwifo sakuTrebaSi gadadis.39 Sesabamisad, zRvaSi CaZiruli qonebis mflobeli uf-

lebamosilia, gamoiTxovos amoRebuli qoneba misi CaZirvidan 2 wlis vadaSi.40 CaZi-

ruli qonebis mflobeli SeiZleba iyos gamgzavni, xolo gamgzavnis mier mimRebi-

saTvis zednadebis gaformebisTanave tvirTis gankargvis uflebamosilebis mini-

Webis SemTxvevaSi — mimRebi, xolo Tu mimRebi an gamgzavni ar gankargavs tvirTs 

gadamzidvelis mier gansazRvrul vadaSi, aseTi piri gadamzidvelia. 

Tu gems ar SeuZlia navsadgurSi Sesvla gadamzidvelisagan damoukidebeli mi-

zezebis gamo, gamgzavnis mier Tavisi interesebis Sesabamisad tvirTis Taobaze ga-

damzidvelis mier gadawyvetilebis miRebis vada damokidebulia imaze, tvirTis ga-

dasazidad mTliani gemia gankuTvnili Tu misi nawili. kerZod, pirvel SemTxvevaSi 

tvirTis gamgzavnma gadamzidvelis Setyobinebis miRebidan gonivrul vadaSi unda 

gasces saTanado gankarguleba, xolo meore SemTxvevaSi — gemis kapitnis Setyobine-

bis miRebidan sami dRe-Ramis ganmavlobaSi. gamgzavnis gankargulebis ararsebobi-

sas gemis kapitans Sesabamisad ufleba aqvs, uaxloes navsadgurSi gadmotvirTos 

tvirTi an daabrunos gagzavnis navsadgurSi, an Tavisi Sexedulebisamebr gadmot-

virTos tvirTi uaxloes navsadgurSi da Seatyobinos es tvirTis gamgzavns.41 

tvirTis zRviT gadazidvisas gamgzavnma an mimRebma Sesanaxad mibarebuli 

tvirTi unda moiTxovon navsadgurSi gemis Sesvlidan ori Tvis ganmavlobaSi. Se-

sanaxad mibarebuli tvirTis gayidvis SemTxvevaSi gayidviT amoRebul Tanxaze uf-

leba gacxadebul unda iqnes tvirTis gayidvidan eqvsi Tvis vadaSi.42 winaaRmdeg 

SemTxvevaSi debetze arsebuli Tanxa Cairicxeba saqarTvelos biujetSi. sazRvao 

kodeqsi ar gansazRvravs, aqvs Tu ara uflebamosil pirs biujetidan aRniSnuli 

Tanxis dabrunebis moTxovnis ufleba, magram vinaidan normiT dadgenilia ufle-

bis ganxorcielebis eqvsTviani vada, unda iTqvas, rom am vadis gasvlis Semdeg uf-

lebamosili piri Tanxis moTxovnis uflebas kargavs. 

38  saqarTvelos samoqalaqo saproceso kodeqsis muxli 193. gancxadebis ganxilvis wesi. 
gancxadebas sarCelis uzrunvelyofis Sesaxeb gadawyvets am sarCelis ganmxilveli 
sasamarTlo gancxadebis Setanidan erTi dRis vadaSi, mopasuxisTvis Seutyobineblad. 

39  sazRvao kodeqsis 109-e muxli. 
40  sazRvao kodeqsis 108-e (1) muxli. 
41  sazRvao kodeqsis 145-e muxli. 
42  sazRvao kodeqsis 153-e (3), 155-e (3) muxli.  
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III. gamgzavnis uflebis realizebisa da dacvis vadebi
gadamzidvelTan mimarTebiT 

gadazidvis xelSekrulebis monawile pirebis uflebis ganxorcielebisa da 
dacvis vadebi gansxvavdeba tvirTis adgilobrivi da saerTaSoriso gadazidvis mi-
xedviT. magaliTad, sazRvao kodeqsi awesrigebs pretenziisa da sarCelis wardgenis 
wess mxolod saqarTveloSi warmoSobili urTierTobebisTvis.43 sarkinigzo kodeq-
sis Sesabamisad, tvirTis gagzavnamde aucilebelia gadazidvis dagegmva. kerZod, 
tvirTgamgzavni valdebulia, ganacxadi warudginos rkinigzas adgilobrivi gada-
zidvisas — tvirTis datvirTvamde ara ugvianes 10 dRisa, xolo saerTaSoriso an 
pirdapiri Sereuli gadazidvisas — kalendaruli Tvis dawyebamde ara ugvianes 15 
dRisa.44 tvirTgamgzavnma amave vadebSi unda waradginos ganacxadi, Tu surs tvir-
Tis damatebiTi odenobisa da gegmiT gauTvaliswinebeli tvirTis gadazidva. 45 

Tu tvirTgamgzavni uars ityvis miwodebuli satransporto saSualebis gamo-
yenebaze, mas SeuZlia imgvarad ganaxorcielos Tavisi ufleba uaris Tqmis Taoba-
ze, rom sruli moculobiT ar daekisros zianis anazRaureba, kerZod, Tu tvir-
Tgamgzavni datvirTvamde 2 dRiT adre mainc gaafrTxilebs rkinigzis sadgurs va-
gonis (konteineris) gamouyeneblobis Taobaze, asanazRaurebeli zianis odenoba 
mesamediT mcirdeba. 

sazRvao gadazidvisas, Tu tvirTis gadasazidad gankuTvnilia gemi mTlianad 
an nawilobriv, an gemis garkveuli saTavsebi, gamgzavns ufleba aqvs, moiTxovos 
fraxtis Sesabamisi Semcireba, agreTve miyenebuli zianis anazRaureba, Tu gareSe 
tvirTi droulad ar iqna amoRebuli gemidan.46  

1. pretenziis wardgenis wesi

tvirTis gadazidvasTan dakavSirebuli davebis ganxilva garkveuli Tavisebu-

rebebiT xasiaTdeba,47 kerZod, gadazidvis xelSekrulebiT nakisri valdebulebis 

arajerovani Sesrulebis gamo, gadamzidvelis mimarT arsebuli moTxovnis ufle-

bis realizeba xorcieldeba gadamzidvelisadmi reklamaciis (pretenziis)48 war-

dgenis gziT.49  

43  sazRvao kodeqsis me-15 muxlis `i~ punqti. 
44  sarkinigzo kodeqsis me-16 muxli. 
45  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 7 ivlisis 

№as-119-114-2014 ganCineba. 
46  sazRvao kodeqsis 135-e muxli. 
47  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 378; gabiCvaZe S., sahaero trans-

portiT tvirTis gadazidvisa da mgzavrTa gadayvanis samoqalaqosamarTlebrivi 
regulireba, sadisertacio naSromi, Tb., 2012, 172. 

48  `reklamacia aris mimarTva gadamzidvelisadmi gadazidvis valdebulebis arajerovani 
Sesrulebis jarimis gadaxdis an zianis anazRaurebis moTxovniT“; zambaxiZe t., ssk-is 
komentari, wigni IV, tomi I, 2001, 378. 

49  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 378. 
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reklamaciis (pretenziis) da sarCelis wardgenis zogadi wesi mowesrigebulia 

samoqalaqo kodeqsiT, xolo specialuri wesebi gansazRvrulia satransporto ka-

nonmdeblobiT.50  

marTalia, ssk ar uTiTebs sarCelis wardgenamde pretenziis wardgenis saval-

debuloobaze, magram aseTi moTxovna gamomdinareobs gadazidvis urTierTobis 

momwesrigebeli specialuri normebidan. magaliTad, sarkinigzo kodeqsis Tanax-

mad, tvirTis (tvirT-bargis) gadazidvasTan dakavSirebiT sarCelis wardgenamde 

savaldebuloa rkinigzis mimarT werilobiTi pretenziis wardgena.51 `saerTaSo-

riso sarkinigzo satvirTo mimosvlis Sesaxeb~ 1951 wlis 01 noembris SeTanxmebis52 

(SemdgomSi - `saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb~ SeTanxmeba) 

30-e muxlis pirveli paragrafi gadamzidvelisaTvis sarCelis wardgenas iTvalis-

winebs mxolod im SemTxvevaSi, Tu amave SeTanxmebis 29-e muxlis Tanaxmad, gadam-

zidvelis mimarT wardgenilia pretenzia.53 sazRvao kodeqsis Sesabamisad, tvir-

Tis zRviT gadazidvisas gadamzidvelisaTvis sarCelis wardgenamde aucilebelia 

mis mimarT wayenebul iqnes pretenzia.54 saqarTvelos sahaero kodeqsis (SemdgomSi 

- sahaero kodeqsi) mixedviT, mgzavris gadayvanasTan, bargis, tvirTis an safosto 

gzavnilebis gadazidvasTan dakavSirebuli sarCelis wardgenamde, gadamyvan-ga-

damzidvels unda waredginos pretenzia, garda im SemTxvevebisa, romlebic dakav-

Sirebulia mgzavris janmrTelobis moSlasTan an mis gardacvalebasTan.55 sazRvao 

kodeqsiT, aseve dasaSvebia pretenziis wardgenis gareSe sasamarTloSi dispaSis56 

gasaCivreba, kerZod, gemze avariisas dispaSis Sedgenis SemTxvevaSi dainterese-

bul pirebs SeuZliaT, sasamarTloSi gaasaCivron dispaSi 6 Tvis ganmavlobaSi, ris 

Sesaxebac unda ecnobos dispaSors da gaegzavnos sasarCelo gancxadebis asli.57  

ssk-is mixedviT, pretenziis wardgenis wesi gansxvavdeba garegnulad SesamCne-

vi da SeumCneveli danakargebis mixedviT.58 kerZod, garegnulad SeumCneveli dana-

50  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 378. 
51  sarkinigzo kodeqsis 53-e muxli. 
52  1951 wlis 01 noembris saerTaSoriso SeTanxmeba `tvirTebis saerTaSoriso sarkinigzo 

gadazidvebis Sesaxeb“ saqarTvelosTvis ZalaSia 1993 wlis 18 ivnisidan (ix. saqarTvelos 
uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 7 ivlisis №as-119-114-2014 
ganCineba). 

53  Статья 30, § 1. Право предъявления иска, основанное на договоре перевозки, принадлежит тому лицу, 
которое имеет право заявить претензию к железной дороге. Иск может быть предъявлен только после 
заявления претензии в соответствии со статьей 29; <http://www.railway.ge/files/sat/SMGS–01.07.pdf>; 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2003 wlis 26 martis 
№3k-1495-02 ganCineba. 

54  sazRvao kodeqsis 364-e (1) muxli. 
55  sahaero kodeqsis 85-e (1) muxli. 
56  dispaSi – avariis SemTxvevaSi im zaralis gaangariSeba, romelic miadga tvirTsa da gems. 

sazRvao kodeqsis danarTi - sazRvao kodeqsSi gamoyenebuli sazRvao terminebi, 21-e 
punqti. 

57  sazRvao kodeqsis 187-e muxli. 
58  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 379; axvlediani z., valdebulebiTi 

samarTali, Tb., 1999, 176. 
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kargebisa da dazianebis SemTxvevaSi ssk gansazRvravs pretenziis wardgenis weri-

lobiT formas, xolo rodesac saqme exeba garegnulad SesamCnev danakargebsa da 

dazianebebs, ssk ar gansazRvravs, Tu ra formiT unda iqnes wardgenili pretenzia. 

qarTul iuridiul literaturaSi gamoTqmulia mosazreba, rom am SemTxvevaSi Se-

saZlebelia pretenziis zepiri formiT wardgena.59 magram sazRvao kodeqsis 368-e 

muxli garegnulad SesamCnevi da SeumCneveli danakargebisaTvis ar asxvavebs pre-

tenziis formas da aRniSnuli muxlis Sesabamisad, pretenziis gancxadeba xdeba 

werilobiT. werilobiTi pretenziis wardgenaze miuTiTebs `tvirTis sazRvao ga-

dazidvis Sesaxeb~ gaerTianebuli erebis organizaciis 1978 wlis 01 noembris kon-

venciac (`hamburgis wesebi~)60 (SemdgomSi hamburgis wesebi). sarkinigzo kodeqsis 

53-e (1) muxlis Sesabamisadac aucilebelia werilobiTi pretenziis wardgena, xo-

lo `saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb~61 SeTanxmeba ar gan-

sazRvravs, ra formiT unda moxdes pretenziis wardgena.62 sahaero kodeqsi pre-

tenziis werilobiT formas gansazRvravs saerTaSoriso gadazidvisaTvis da ara-

fers ambobs adgilobrivi gadazidvis dros pretenziis wardgenis formaze. 

maSasadame, pretenzia SeiZleba werilobiT ar iqnes wardgenili mxolod or 

SemTxvevaSi: adgilobrivi sahaero gadazidvisas da saerTaSoriso sarkinigzo ga-

dazidvis dros. vinaidan, yvela sxva SemTxvevaSi aucilebelia werilobiTi pre-

tenziis wardgena, mizanSewonilia saqarTvelos samoqalaqo kodeqsis 698-e muxli 

amis Sesaxeb miuTiTebdes, raTa uflebis procesualuri realizeba materialuri 

samarTlis normam ar Seaferxos.  

pretenziis wardgenis ufleba rom ganxorcieldes, aucilebelia gadamzid-

vels saamisod uflebamosili piris mier dadgenil vadaSi waredginos (werilobi-

Ti) pretenzia. magaliTad, saqarTvelos uzenaesi sasamarTlos erT-erT gadawyve-

tilebaSi,63 sadac mxare iTxovda tvirTis dakargvis gamo gadamzidvelisagan zia-

nis anazRaurebas, sakasacio palatam miuTiTa, rom mosarCeles gaSvebuli hqonda 

698-e muxlis pirveli nawiliT gaTvaliswinebuli pretenziis wardgenis SviddRia-

ni vada, ris gamoc tvirTis dakargvaSi mopasuxes bralic rom miuZRvodes, igi ma-

inc unda gaTavisufldes zianis anazRaurebisagan. 

59  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 380; axvlediani z., valdebulebiTi 
samarTali, Tb., 1999, 176. 

60  sazRvao kodeqsis 114-e (3) muxli. 
61  Соглашение о международном железнодорожном грузовом сообщении (СМГС), Действует с 1 

ноября 1951 г. с изменениями и дополнениями на 1 июля 2014 г. <http://www.railway.ge/files/sat/ 
SMGS–01.07.pdf>. 

62  magram xandazmulobis vadis denis SeCerebas iwvevs mxolod gamgzavnis an mimRebis mier, 
rkinigzisTvis 29-e muxlis Sesabamisad gaformebuli werilobiTi pretenziis wardgena. 
(Статья 31, §3. Предъявление отправителем или получателем к железной дороге письменной претен-
зии, оформленной в соответствии со статьей 29, приостанавливает течение сроков давности, предус-
мотренных в § 1 настоящей статьи.); Соглашение о международном железнодорожном грузовом сооб-
щении (СМГС); <http://www.railway.ge/files/sat/SMGS–01.07.pdf>. 

63  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2003 wlis 26 martis 
№3k-1495-02 ganCineba. 
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vinaidan, yvela saxis gadazidvis momwesrigebeli normebi uflebis ganxorcie-

lebis winapirobad pretenziis wardgenas iTvaliswinebs, xolo xSir SemTxvevaSi 

werilobiT formas moiTxovs, mniSvnelovania ssk-s 698-e muxls daematos Semad-

genloba, sadac miTiTebuli iqneba, rom uflebamosili piris mier sarCelis war-

dgenamde aucilebelia gadamzidvelisaTvis pretenziis wardgena, garda im Sem-

Txvevisa, rodesac gadazidvis momwesrigebeli specialuri normebiT sarCelis 

aRZvra dasaSvebia pretenziis wardgenis gareSec. amasTanave gakeTdes miTiTeba 

imis Sesaxeb, rom yvela SemTxvevaSi, garda adgilobrivi sahaero gadazidvisa da 

saerTaSoriso sarkinigzo gadazidvisa savaldebuloa pretenziis werilobiTi 

formiT wardgena. raTa uflebis ganxorcielebis realuri SesaZlebloba materi-

aluri samarTlis normiT saTanadod iqnes uzrunvelyofili. 

1.1. pretenziis wardgenaze uflebamosili piri 

ssk-is 698-e muxlis Tanaxmad, pretenziis wardgenis ufleba aqvs tvirTis mim-

Rebs.64 normis formulirebidan gamomdinare, tvirTis gamgzavni ar aris preten-

ziis wardgenaze uflebamosili piri. realurad ki aseTi uflebiT sargeblobis 

saWiroeba gamgzavnsac gaaCnia. magaliTad, rodesac mimRebi uars ambobs tvirTis 

miRebaze, tvirTis gankargvis uflebas kvlav gamgzavni iZens, amitom mas tvirTTan 

dakavSirebiT gadamzidvelis mimarT iseTive moTxovnis uflebebi warmoeSoba, ra-

sac ssk gansazRvravs mimRebisTvis 698-e muxliT.  

calkeuli saxis gadazidvis momwesrigebeli normebi pretenziis wardgenis 

uflebas pirdapir aniWebs tvirTgamgzavns. sarkinigzo kodeqsis 53-e muxlis meo-

re nawilis Tanaxmad, adgilobrivi gadazidvisas warmoqmnili zianisaTvis rkinig-

zisadmi pretenziis an sarCelis wardgenis ufleba tvirTgamgzavns (tvirTmim-

Rebs) an mis mier uflebamosil pirs aqvs tvirTis mTlianad dakargvis an tvirTis 

dazianebis, gafuWebis, danaklisis, xarisxis daqveiTebis da sxva SemTxvevaSi; xo-

lo tvirTis (tvirT-bargis) adgilze mitanis vadis gadacilebisas an tvirTis 

(tvirT-bargis) gacemis Seferxebis SemTxvevaSi pretenziis wardgenis uflebiT 

sargeblobs tvirTmimRebi.65 amave kodeqsis Tanaxmad, tvirTgamgzavns (tvirTmim-

Rebs) ufleba aqvs, pretenziis wardgenis uflebamosileba sxva pirs gadasces. gam-

gzavnis mier pretenziisa da sarCelis uflebis sxva pirisaTvis gadacemis SesaZ-

leblobas iTvaliswinebs sazRvao kodeqsic.66 

64  gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis 
samoqalaqo samarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 175. 

65  pretenziis wardgenis uflebiT tvirTmimRebi sargeblobs im SemTxvevaSi, Tu igi mitanis 
vadis gadacilebisas warmoadgens zednadebs (tvirT-bargis qviTris dedans); xolo 
tvirTis gacemis Seferxebis SemTxvevaSi — satransporto qviTrisa da saerTo formis 
aqtis dednebs, ix. saqarTvelos sarkinigzo kodeqsis 53-e (2) muxli. 

66  sazRvao kodeqsis 367-e (1) muxli (SeiZleba gamgzavnma pretenziisa da sarCelis ufleba 

gadasces tvirTis mimRebs an piriqiT, tvirTis mimRebma an gamgzavnma – tvirTis mesakuT-
res, saeqspeditoro organizacias an mzRvevels, uflebamosil advokatebs an agentebs). 
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rac Seexeba saerTaSoriso sarkinigzo gadazidvisas pretenziis wardgenis pi-

robebs, is ganisazRvreba `saerTaSoriso sarkinigzo satvirTo mimosvlis Sesa-

xeb~67 SeTanxmebiT.68 `saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb~ Se-

Tanxmebis 31-e muxlis pirveli paragrafis Tanaxmad, sarkinigzo gadazidvis xel-

Sekrulebidan gamomdinare pretenziisa da sarCelis wardgenis ufleba aqvs gam-

gzavns an mimRebs rkinigzisadmi, xolo rkinigzas, Tavis mxriv, ufleba aqvs, moTx-

ovna da sarCeli waradginos gamgzavnis an mimRebis mimarT gadazidvis Tanxis ga-

daxdasTan, jarimasTan an zianis anazRaurebasTan dakavSirebiT.69 

tvirTis zRviT gadazidvisas pretenziisa da sarCelis gancxadebis ufleba 

aqvT: tvirTis gamgzavns gemis dagvianebiT miwodebis an miuwodeblobis SemTxveva-

Si; eqspeditors (forvaders) tvirTis danaklisis, dazianebis an dakargvis Sem-

TxvevaSi; tvirTis mimRebs an gamgzavns, im pirobiT, Tu is waradgens konosaments, 

agreTve werilobiT cnobas an saTanado sabuTs moqmedi wesebis Sesabamisad; gada-

tanis xarjebis gadametebis SemTxvevaSi — tvirTis gamgzavns an mimRebs, Tu isini 

warmoadgenen konosaments.70  

sahaero kodeqsis Tanaxmad, tvirTis mimRebi an gamgzavni gadamzidvelisadmi 

pretenziisa da sarCelis wardgenis uflebiT sargebloben: tvirTis mTlianad da-

kargvis SemTxvevaSi — masze gacemuli satvirTo zednadebis wardgenis pirobiT; 

tvirTis nawilobriv dakargvis an dazianebis SemTxvevaSi — satvirTo zednadebisa 

da komerciuli aqtis wardgenis pirobiT; tvirTis dagvianebiT gadazidvis Sem-

TxvevaSi — satvirTo zednadebis wardgenis pirobiT.71 

yovelive zemoaRniSnulidan gamomdinare mizanSewonilia ssk-is 698-e muxliT 

gamgzavni pretenziis wardgenaze uflebamosil pirad ganisazRvros. 

1.2. pretenziis wardgenis vada 

gadazidvidan gamomdinare pretenziis wardgenis vadis gansazRvrisaTvis 

mniSvnelovania, erTmaneTisagan gaimijnos tvirTis adgilobrivi da saerTaSori-

67  Соглашение о международном железнодорожном грузовом сообщении (СМГС), Действует с 1 
ноября 1951 г. с изменениями и дополнениями на 1 июля 2014 г. <http://www.railway.ge/files/sat/ 
SMGS–01.07.pdf>. 

68  sarkinigzo kodeqsis 53-e (3) muxli. 
69  Статья 31 § 1 ( Претензии и иски отправителя или получателя к железным дорогам по договору пере-

возки, а также требования и иски железных дорог к отправителям или получателям об уплате про-
возных платежей, штрафов и о возмещении ущерба могут быть заявлены…); Соглашение о меж-
дународном железнодорожном грузовом сообщении (СМГС), Действует с 1 ноября 1951 г. с из-
менениями и дополнениями на 1 июля 2014 г. <http://www.railway.ge/files/sat/SMGS–01.07.pdf>. 

70  sazRvao kodeqsis 366-e (1) muxli. 
71  sahaero kodeqsis 86-e (1) muxlis „g“, „d“, „e“ qvepunqtebi. 
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so72 gadazidva,73 xolo calkeul SemTxvevaSi, garegnulad SesamCnevi da SeumCneve-

li danakargi an dazianeba.  

SesamCnevi da SeumCneveli danakargebisa da zianisaTvis gansxvavebul wesebs 

ar adgens sazRvao kodeqsi adgilobrivi gadazidvisaTvis, xolo sahaero kodeqsi 

– rogorc adgilobrivi, aseve saerTaSoriso gadazidvisaTvis. amitom sahaero ga-

dazidvisas da adgilobrivi sazRvao gadazidvisas pretenziis wardgenis vada ro-

gorc SesamCnevi, aseve SeumCneveli danakargisa da dazianebisaTvis erTi da igivea.  

sazRvao kodeqsi pretenziis wardgenis vadas gansazRvravs mxolod adgilob-

rivi gadazidvisaTvis tvirTis gadazidvis xelSekrulebiT gaTvaliswinebuli 

moTxovnebisaTvis. kerZod, pretenzia tvirTis gadamtans SeiZleba wauyenon sar-

Celis xandazmulobis vadis pirveli eqvsi Tvis ganmavlobaSi.74  

sahaero kodeqsis 87-e muxlis Tanaxmad, gadamyvan-gadamzidvelis mimarT pre-

tenzia SeiZleba wardgenil iqnes 6 Tvis ganmavlobaSi. pretenziis wardgenisaTvis 

gansxvavebuli vadebia dadgenili saerTaSoriso sahaero gadazidvisaTvis. sahae-

ro kodeqsis 88-e muxlis Tanaxmad, saerTaSoriso gadazidvisas tvirTisaTvis zia-

nis miyenebis SemTxvevaSi mimRebs ufleba aqvs, zaralis gamovlenisTanave gadam-

zidvels warudginos pretenzia werilobiTi formiT, magram ara ugvianes ToTxme-

ti dRisa tvirTis miRebidan; aRniSnul vadaSi werilobiTi pretenziis warudgen-

lobis SemTxvevaSi dainteresebuli piri kargavs gadamzidvelisadmi sarCelis 

wardgenis uflebas. 

saerTaSoriso sahaero gadazidvis zogierTi wesis unifikaciis Sesaxeb monre-

alis 1999 wlis 28 maisis konvenciis (SemdgomSi - monrealis konvencia) 31-e (2) mux-

lis Tanaxmad, tvirTisaTvis zianis miyenebis SemTxvevaSi uflebamosilma pirma ga-

damzidvels unda mimarTos saCivriT zianis aRmoCenisTanave. 

1.2.1 pretenziis wardgenis vada garegnulad SesamCnevi  

danakargisa da dazianebisas 

mimRebma tvirTis miRebisas gadamzidvelTan erTad unda Seamowmos tvirTis 

mdgomareoba da danakargis an dazianebis SemTxvevaSi gadamzidvels warudginos 

zogadi xasiaTis pretenzia. winaaRmdeg SemTxvevaSi, sapirispiros damtkicebamde 

72  saqarTvelos sagadasaxado kodeqsis me-8 (25) muxli. saerTaSoriso gadazidva — avto-
satransporto saSualebiT an sarkinigzo transportiT, sazRvao, samdinaro an sahaero 
xomaldiT mgzavrTa, saqonlis (maT Soris, fostis) sxvadasxva saxelmwifoSi, romel-
Tagan erT-erTi saqarTveloa, mdebare or punqts Soris nebismieri gadazidva. masTanave, 
saerTaSoriso gadazidvas ar miekuTvneba: a) gadazidva, romelic xorcieldeba mxolod 
saqarTvelos sazRvrebis gareT mdebare punqtebs Soris an mxolod saqarTvelos sazR-
vrebis SigniT mdebare punqtebs Soris; b) saqonlis milsadeniT da eleqtrogadamcemi 
xaziT gadaadgileba. 

73  ix. Gran A., Die Rechtsprechung zum Transportrecht in den Jahren 2010 und 2011, NJW 2012, 34; Gran A., 
Die Rechtsprechung zum Transportrecht in den Jahren 2010 und 2011, NJW 2014, 977. 

74  sazRvao kodeqsis 369-e (2) muxli. 
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ivaraudeba, rom mimRebma tvirTi Caibara zednadebSi miTiTebul mdgomareobaSi 

(ssk-is 698-e muxlis pirveli nawili). 

ssk-is mixedviT, pretenziis wardgenis vada gansxvavebulia garegnulad Sesam-

Cnevi da SeumCneveli danakargebis SemTxvevaSi.75 

Tu danakargi an dazianeba garegnulad SesamCnevia, pretenzia saamisod ufle-

bamosili piris mier, ssk-is 698-e muxlis Tanaxmad, wardgenili unda iqnes tvirTis 

Cabarebis dResve.  

pretenziis wardgenis vadebi saerTaSoriso sazRvao gadazidvisaTvis mowes-

rigebulia `hamburgis wesebiT~.76 hamburgis wesebis me-19 muxlis meore nawilidan 

gamomdinareobs, rom am muxlis pirvel nawilSi saubaria garegnulad SesamCnev da-

nakargsa da dazianebaze,77 romlis Tanaxmadac, garegnulad SesamCnevi danakargisa 

da dazianebis dros, tvirTis mimRebis mier, gadamzidvels unda waredginos weri-

lobiTi pretenzia ara ugvianes tvirTis miRebis momdevno samuSao dRes. vinaidan 

aRniSnuli konvenciis me-2 muxlis pirveli nawilis78 Tanaxmad, konvenciis debu-

lebani gamoiyeneba or sxvadasxva saxelmwifos Soris sazRvao gadazidvis xelSek-

rulebisadmi, cxadia, konvenciiT mowesrigebulia pretenziis wardgena saerTaSo-

riso sazRvao gadazidvisas. amitom tvirTis zRviT adgilobrivi gadazidvisas 

tvirTis gadazidvis xelSekrulebiT gaTvaliswinebuli moTxovnebisaTvis pre-

tenziis wardgenisaTvis gamoyenebuli unda iqnes eqvsTviani vada (sazRvao kodeq-

sis 369-e (2) muxli), xolo gadazidvidan gamomdinare danarCeni moTxovnebisaTvis 

— ssk-iT dadgenili vadebi. 

adgilobrivi sarkinigzo gadazidvisas garegnulad SesamCnevi danakargisa da 

dazianebisaTvis rkinigzas pretenzia unda waredginos tvirTis Cabarebis dResve, 

vinaidan, sarkinigzo kodeqsis 55-e muxlis Tanaxmad, adgilobrivi gadazidvisas79 

rkinigzas pretenzia SeiZleba waredginos saqarTvelos samoqalaqo kodeqsiT 

dadgenil vadebSi. saqarTvelos transportisa da komunikaciebis ministris 2003 

wlis 17 aprilis 26 brZanebiT damtkicebuli `rkinigzis tvirTis gadazidvis wese-

bis~ (romelic awesrigebs tvirTis gadazidvas saqarTvelos teritoriaze) 464-e 

(1) muxlis Tanaxmad, pretenzia rkinigzas waeyeneba saqarTvelos kanonmdeblobiT 

dadgenil vadaSi.  

                                                 
75  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 379; axvlediani z., valdebulebiTi 

samarTali, Tb., 1999, 176. 
76   sazRvao kodeqsis 114-e (3) muxli. 
77  `gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis Sesaxeb“ 

<http://nccl.ge/m/u/ck/files/Hamburg%20Rules.pdf>. 
78  `gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis Sesaxeb“ 

<http://nccl.ge/m/u/ck/files/Hamburg%20Rules.pdf>. 
79  „sarkinigzo kodeqsis“ me-2 muxlis „a“ qvepunqtis Tanaxmad, „adgilobrivi sarkinigzo 

mimosvla (gadayvana-gadazidva)“ aris mgzavrTa gadayvana, tvirTis, bargis, tvirT-
bargisa da fostis gadazidva saqarTvelos teritoriis farglebSi. 
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sarkinigzo kodeqsis 55-e muxlis Tanaxmad, saerTaSoriso gadazidvisas80 rki-

nigzas pretenzia SeiZleba waredginos `saerTaSoriso sarkinigzo satvirTo mi-

mosvlis Sesaxeb~81 SeTanxmebiT82 gansazRvrul vadaSi.83 `saerTaSoriso sarkinigzo 

satvirTo mimosvlis Sesaxeb~ SeTanxmebis 31-e muxlis pirveli paragrafis Tanax-

mad,84 `sarkinigzo gadazidvis xelSekrulebidan gamomdinare, pretenziisa da sar-

Celis wardgena rkinigzisadmi gamgzavnis an mimRebis mier unda ganxorcieldes 9 

Tvis ganmavlobaSi...~ 85 

80  `sarkinigzo kodeqsis~ me-2 muxlis `x~ punqtis Tanaxmad, saerTaSoriso gadazidva aris 
erTiani satransporto dokumentiT tvirTis gadazidva/gagzavna daniSnulebisa da 
satranzito qveynebis sabaJo teritoriebze, erTi an ramdenime qveynis sazRvris 
gadakveTiT, erTi qveynis nebismieri sabaJo gamSvebi punqtidan meore qveynis erTi an 
ramdenime Sualeduri sabaJo gamSvebi punqtis gavliT. 

81  Соглашение о международном железнодорожном грузовом сообщении (СМГС), Действует с 1 
ноября 1951 г. с изменениями и дополнениями на 1 июля 2014 г.; <http://www.railway.ge/files/sat/ 
SMGS–01.07.pdf>. 

1951 wlis saerTaSoriso SeTanxmeba `tvirTebis saerTaSoriso sarkinigzo gadazidvebis 
Sesaxeb~ saqarTvelosTvis ZalaSia 1993 wlis 18 ivnisidan (ix. saqarTvelos uzenaesi 
sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 7 ivlisis №as-119-114-2014 
ganCineba). 

82  saqarTvelos transportisa da komunikaciebis ministris 2003 wlis 17 aprilis 26 
brZanebiT damtkicebuli `rkinigzis tvirTis gadazidvis wesebis~ me-5 muxlis Tanaxmad, 
rkinigziT tvirTis saerTaSoriso gadazidva wesrigdeba `saerTaSoriso sarkinigzo 
satvirTo mimosvlis Sesaxeb~ SeTanxmebiT da saqarTvelos sxva samarTlebrivi aqtebiT. 

83   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 7 ivlisis 
№as-119-114-2014 ganCineba. 

84  Статья 31 § 1 ( Претензии и иски отправителя или получателя к железным дорогам по договору 
перевозки, а также требования и иски железных дорог к отправителям или получателям об уплате 
провозных платежей, штрафов и о возмещении ущерба могут быть заявлены в течение 9 месяцев, за 
исключением претензий и исков о просрочке в доставке груза, для предъявления которых установлен 
2-месячный срок); Соглашение о международном железнодорожном грузовом сообщении (СМГС), 
Действует с 1 ноября 1951 г. с изменениями и дополнениями на 1 июля 2014 г.; <http://www.railway. 
ge/files/sat/SMGS–01.07.pdf>. 

85  „saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb“ 31-e muxlis pirvel 
paragrafSi miTiTebuli vadebi Semdegnairad gamoiTvleba: „1) tvirTis nawilobriv 
dakargvis, wonis an xarixsis Semcirebis, dazianebis an sxva mizezebidan gamomdinare 
tvirTis gafuWebis, aseve miwodebis vadis gadacilebis gamo wardgenil pretenziebze - 
mimRebisTvis tvirTis gacemis dRidan; 2) tvirTis mTlianad dakargvis gamo wardgenil 
pretenziaze - miwodebis vadis amowurvis Semdgom 30-e dRidan, romelic gamoiTvleba 
me-14 muxlis Sesabamisad; 3)damatebiTi gadaxdis an gadazidvis Tanxis ukan dabrunebis, 
damatebiTi mosakreblebis, jarimebis an tarifebis araswori gamoyenebis Sedegad 
gaangariSebebis SesworebasTan dakavSirebuli, agreTve gadasaxdeli Tanxebis 
SecdomiT gamoangariSebis gamo wardgenil pretenziaze - gadaxdis dRidan an Tu 
gadaxda ar ganxorcielebula, tvirTis gacemis dRidan; 4) sxva danarCen SemTxvevaSi 
— im garemoebebis dadgenis dRidan, romlebic pretenziis wardgenis safuZvels 
iZleva“ (Статья 31, § 2. Указанные в § 1 настоящей статьи сроки исчисляются: 1) для претензий о 
возмещении за частичную утрату груза, недостачу массы, повреждение, порчу или снижение 
качества груза по другим 69 причинам, а также за просрочку в доставке – со дня выдачи груза 
получателю; 2) для претензий о возмещении за полную утрату груза – с 30-го дня после истечения 
срока доставки, исчисленного согласно статье 14; 3) для претензий о дополнительной уплате или для 
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1.2.2. pretenziis wardgenis vada SeumCneveli danakargisa da  

dazianebis SemTxvevaSi 

 
Tu danakargi an dazianeba garegnulad SeumCnevelia, pretenzia saamisod uf-

lebamosili piris mier gadamzdvelis mimarT, ssk-is 698-e muxlis Tanaxmad, war-

dgenili unda iqnes tvirTis Cabarebidan ara ugvianes Svidi dRisa. 

adgilobrivi sarkinigzo gadazidvidan gamomdinare pretenzia SeumCneveli 

danakargisa da dazianebis SemTxvevaSi rkinigzas SeiZleba waredginos tvirTis Ca-

barebidan ara ugvianes Svidi dRisa, vinaidan, sarkinigzo kodeqsis 55-e muxlis Ta-

naxmad, adgilobrivi gadazidvisas rkinigzas pretenzia SeiZleba waredginos sa-

qarTvelos samoqalaqo kodeqsiT dadgenil vadebSi.86 
`saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb~ SeTanxmebis me-18 

muxlis me-3 paragrafis Tanaxmad, Tu rkinigzis SinaganawesiT dadgenilia komer-

ciuli aqtis Sedgena, maSin mimRebs tvirTis gadacemis Semdeg ufleba aqvs, mimar-

Tos rkinigzas komerciuli aqtis Sedgenis moTxovniT, Tu tvirTis miRebisas am 

naklis SemCneva garegani daTvalierebiT SeuZlebeli iyo. aseTi mimarTva mimRebis 

mier rkinigzis mimarT unda ganxorcieldes dauyovnebliv naklis SemCnevis momen-

tidan, magram ara ugvianes 3 dRe-Ramisa tvirTis miRebidan.87 

saerTaSoriso sazRvao gadazidvisas pretenziis wardgenis vadis gansazRvri-

saTvis gamoyenebul unda iqnes hamburgis wesebis88 me-19 muxlis meore nawili, 

romlis Tanaxmadac, garegnulad SeumCneveli danakargisa da dazianebis SemTxve-

vaSi, tvirTis mimRebis mier, gadamzidvelis mimarT werilobiTi pretenzia war-

dgenil unda iqnes tvirTis mimRebisaTvis gadacemis momdevno 15 (kalendaruli) 

dRis vadaSi. 

                                                                                                                                                         
претензий о возврате провозной платы, дополнительных сборов, штрафов или для претензий, 
связанных с исправлением расчетов вследствие неправильного применения тарифов, а также ошибок 
при исчислении платежей, – со дня уплаты или, если уплата не была произведена, со дня выдачи 
груза; 4) для всех других претензий и требований – со дня установления обстоятельств, послужи-
вших основанием для их предъявления.); Соглашение о международном железнодорожном грузовом 
сообщении (СМГС), Действует с 1 ноября 1951 г. с изменениями и дополнениями на 1 июля 2014 г.; 
<http://www.railway.ge/files/sat/SMGS–01.07.pdf>. 

86  ix. aseve, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2003 wlis 26 
martis №3k-1495-02 ganCineba.  

87  Статья 18, § 3. Если внутренними правилами, действующими на железной дороге назначения, допус-
кается составление коммерческого акта после выдачи груза получателю, то получатель имеет право 
обратиться к станции назначения о составлении коммерческого акта и после выдачи груза по какой-
либо неисправности, указанной в § 1 данной статьи, которую обнаружить внешним осмотром при вы-
даче груза было невозможно. Такое обращение к станции назначения должно быть сделано полу-
чателем незамедлительно после установления им неисправности груза и не позднее чем через 3 суток 
после выдачи груза. 

88  `gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis Sesaxeb“ 
<http://nccl.ge/m/u/ck/files/Hamburg%20Rules.pdf>. 
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mniSvnelovania ssk-is 698-e muxlis meoTxe nawilis miTiTeba vadebis gamoT-

vlis wesze, romlis Sesabamisadac am muxliT gaTvaliswinebuli vadebis gamoT-

vlisas am vadebSi ar CaiTvleba: tvirTis gamogzavnis, Semowmebis an mimRebisaTvis 

misi Cabarebis dReebi, rac winaaRmdegobaSi modis amave muxlis pirvel nawilTan, 

romlis Tanaxmadac, garegnulad SesamCnevi danakargebisa da dazianebisaTvis pre-

tenzia wardgenil unda iqnes tvirTis Cabarebis dResve. Tu vadebis gamoTvlisaT-

vis vadebSi ar iTvleba tvirTis Cabarebis dRe, cxadia, pretenziis wardgena unda 

ganxorcieldes ara tvirTis Cabarebis dResve, aramed momdevno dRes.89 amitom 

ssk-is 698-e muxlis pirvel nawilSi garegnulad SesamCnevi danakargebisa da dazi-

anebisaTvis pretenziis wardgenis vadad unda ganisazRvros tvirTis Cabarebis 

momdevno dRe. 

amrigad, adgilobrivi sazRvao gadazidvisas pretenzia tvirTis gadazidvis 

xelSekrulebiT gaTvaliswinebuli moTxovnebisaTvis tvirTis gadamtans SeiZle-

ba waredginos sarCelis xandazmulobis vadis pirveli eqvsi Tvis ganmavlobaSi. 

aRniSnuli vada saerToa rogorc garegnulad SesamCnevi, aseve garegnulad Seum-

Cneveli danakargisa da dazianebisaTvis. saerTaSoriso sazRvao gadazidvisas ga-

regnulad SesamCnevi danakargisa da dazianebis dros tvirTis mimRebis mier ga-

damzidvels unda waredginos werilobiTi pretenzia ara ugvianes tvirTis miRe-

bis momdevno samuSao dRes, xolo garegnulad SeumCneveli danakargisa da dazia-

nebis SemTxvevaSi tvirTis mimRebis mier gadamzidvelis mimarT werilobiTi pre-

tenzia wardgenil unda iqnes tvirTis mimRebisaTvis gadacemis momdevno 15 (ka-

lendaruli) dRis vadaSi.  

adgilobrivi sahaero gadazidvisas gadamzidvelis mimarT pretenzia SeiZle-

ba wardgenil iqnes 6 Tvis ganmavlobaSi. saerTaSoriso sahaero gadazidvisaTvis 

tvirTisaTvis zianis miyenebis SemTxvevaSi mimRebs ufleba aqvs, zaralis gamovle-

nisTanave, gadamzidvels warudginos pretenzia werilobiTi formiT, magram ara 

ugvianes ToTxmeti dRisa tvirTis miRebidan; aRniSnuli vadebi saerToa rogorc 

garegnulad SesamCnevi, aseve garegnulad SeumCneveli danakargisa da dazianebi-

saTvis. 

adgilobrivi sarkinigzo gadazidvisas garegnulad SesamCnevi danakargisa da 

dazianebisTvis rkinigzas pretenzia unda waredginos tvirTis Cabarebis dResve, 

xolo garegnulad SeumCneveli danakargisa da dazianebis SemTxvevaSi pretenzia 

rkinigzas SeiZleba waredginos tvirTis Cabarebidan ara ugvianes Svidi dRisa. sa-

erTaSoriso sarkinigzo gadazidvisas, sarkinigzo gadazidvis xelSekrulebidan 

gamomdinare, pretenziisa da sarCelis wardgena rkinigzisadmi gamgzavnis an mim-

Rebis mier unda ganxorcieldes 9 Tvis ganmavlobaSi. xolo Tu rkinigzis Sinagana-

wesiT dadgenilia komerciuli aqtis Sedgena, garegnulad SeumCneveli danakargi-

sa da dazianebis SemTxvevaSi pretenzia rkinigzas SeiZleba waredginos dauyovneb-

89  Sead., gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavrTa gadayvanis 
samoqalaqosamarTlebrivi regulireba, sadisertacio naSromi, Tb., 2012, 37-44. 
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liv naklis SemCnevis momentidan, magram ara ugvianes 3 dRe-Ramisa tvirTis miRe-

bidan. 

avtosatransporto saSualebiT tvirTis gadazidvisaTvis saqarTvelos mTav-

robis 2014 wlis 3 ianvris №32 dadgenileba teqnikuri reglamentis `avtosatran-

sporto saSualebebiT tvirTis gadazidvis wesis” damtkicebis Taobaze ar gan-

sazRvravs gadazidvisaTvis specialur vadebs, amitom saavtomobilo gadazidvi-

saTvis gamoyenebul unda iqnes ssk-iT dadgenili vadebi. 

 
2. tvirTis dakargvisa da mitanis vadis gadacilebis gamo  

zianis anazRaurebis moTxovnis uflebis vada 

 
tvirTis mitanis vadis gadacilebis gamo zianis anazRaurebis Taobaze pre-

tenziis wardgenis vadis gamoTvlisaTvis mniSvnelovania pirvel rigSi dadgindes, 

Tu rodis iTvleba tvirTi daniSnulebis adgilze mitanilad, vinaidan gamgzavns 

(mimRebs) mitanis vadis gadacilebis gamo gadamzidvelis mimarT moTxovnis ufle-

ba swored mitanis vadis gadacilebis momentidan warmoeSoba.90 amasTanave, preten-

zia wardgenil unda iqnes saamisod gaTvaliswinebul vadaSi. 

ssk-is 698-e (3) muxlis Sesabamisad, vadis gadacilebis gamo zianis anazRaure-

bis moTxovna SeiZleba mxolod maSin, Tu mimRebi tvirTis Cabarebidan ocdaerTi 

dRis ganmavlobaSi gadamzidvels warudgens werilobiT moTxovnas. 

saerTaSoriso sazRvao gadazidvisas, `hamburgis wesebis~ me-19 muxlis me-5 na-

wilis Tanaxmad, tvirTis Cabarebis vadis gadacilebis gamo, tvirTis mimRebis mier 

werilobiTi pretenzia gadamzidvelis mimarT wardgenil unda iqnes im dRis mom-

devno 60 (kalendaruli) dRis vadaSi, rodesac mimRebs tvirTi unda Cabareboda. 

winaaRmdeg SemTxvevaSi, mitanis vadis gadacilebis gamo, mimRebi kargavs gadam-

zidvelisagan kompensaciis moTxovnis uflebas.  

`saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb~ SeTanxmebis 31-e mux-

lis pirveli paragrafis Tanaxmad, tvirTis miwodebis vadis gadacilebasTan da-

kavSirebiT pretenzia da sarCeli wardgenil unda iqnes 2 Tvis ganmavlobaSi~.91 

sahaero kodeqsis 88-e muxlis Tanaxmad, tvirTis dagvianebiT gadazidvisas 

pretenzia SeiZleba waredginos tvirTis gacemidan ocdaerTi dRis ganmavlobaSi.  

monrealis konvenciis 31-e (2) muxlis Sesabamisad, tvirTis Seferxebis Sem-

TxvevaSi protesti unda gamoixatos ara ugvianes ocdaerTi dRisa im dRidan, ro-

ca tvirTi gadamzidvels gadaeca.  

                                                 
90  mitanis vadis gansazRvris wesis Sesaxeb ix.: ssk-is 688-e muxli, sarkinigzo kodeqsis 25-e 

muxli. 
91  Статья 31 § 1 (…за исключением претензий и исков о просрочке в доставке груза, для предъявления 

которых установлен 2-месячный срок); Соглашение о международном железнодорожном грузовом 
сообщении (СМГС), Действует с 1 ноября 1951 г. с изменениями и дополнениями на 1 июля 2014 г.; 
<http://www.railway.ge/files/sat/SMGS–01.07.pdf>. 
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tvirTis mitanis vadis gadacileba zogjer tvirTis dakargulad miCnevis sa-

fuZvelia.92 tvirTis dakargvis SemTxvevaSi uflebamosil pirs aqvs zianis anazRa-

urebis moTxovnis ufleba,93 amasTanave, ssk-is 689-e (2) muxlis Tanaxmad, ufleba-

mosil pirs SeuZlia dakarguli tvirTis gamo zianis anazRaurebisas werilobiT 

moiTxovos, rom mas dauyovnebliv Seatyobinon, Tu zianis anazRaurebidan erTi 

wlis ganmavlobaSi gamoCndeba dakarguli nivTi. Tu tvirTi gamoCndeba, tvirTis 

gamoCenis Sesaxeb Setyobinebis miRebidan ocdaaTi dRis vadaSi uflebamosil pirs 

SeuZlia moiTxovos tvirTis misTvis Cabareba, magram man tvirTis dakargvis gamo 

miRebuli anazRaureba ukan unda daabrunos. Tu uflebamosili piris mier moTx-

ovna aRniSnul vadebSi ar ganxorcieldeba, tvirTis gankargvis uflebas iZens ga-

damzidveli. 

Tu dakargulad miCneuli tvirTi Cabardeba uflebamosil pirs, is mainc inar-

Cunebs uflebas, moiTxovos vadis gadacilebiT gamowveuli zianis anazRaureba.94 

uflebamosil pirs tvirTis dakargvis gamo zianis anazRaurebis ufleba war-

moeSoba, Tu tvirTi gadazidvisaTvis SeTanxmebuli vadis gasvlidan ocdaaTi 

dRis vadaSi ar iqneba mitanili daniSnulebis adgilze, xolo Tu aseTi vada ar yo-

fila gansazRvruli, — gadamzidvelis mier tvirTis miRebidan samoci dRis Semdeg 

(ssk-is 689-e (1) muxli). gsk-is 424-e paragrafis Tanaxmad, es vada Seadgens minimum 

oc dRes, xolo Tu vada ar iyo SeTanxmebuli im vadis darRveviT tvirTis miwode-

bisas, romlis ganmavlobaSic gulmodgine gadamzidvels yvela garemoebis gaTva-

liswinebiT unda ganexorcielebina saqonlis miwodeba — 30 dRes.95 

sahaero kodeqsis 88-e muxlis Tanaxmad, tvirTis mTlianad dakargvisas gadam-

zidvelis mimarT pretenziis wardgena SeiZleba daniSnulebis adgilze sahaero 

xomaldis Cafrenidan an gadazidvis Sewyvetidan Tvrameti Tvis ganmavlobaSi. aR-

niSnul vadaSi werilobiTi pretenziis warudgenlobis SemTxvevaSi, dainterese-

buli piri kargavs gadamzidvelisadmi sarCelis wardgenis uflebas. 

`hamburgis wesebis~ me-5 muxlis me-3 nawilis Tanaxmad, tvirTi SeiZleba dakar-

gulad iqnes miCneuli, Tu igi ar Cabarda uflebamosil pirs Cabarebis vadis gas-

vlidan 60 kalendaruli dRis vadaSi. Tu sazRvao gadazidvis xelSekrulebiT tvir-

Tis mitanis vada ar yofila gansazRvruli, aseT vadad miiCneva gonivruli vada.96 

`saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb~ SeTanxmebis me-17 

muxlis me-5 paragrafis Tanaxmad, `Tu tvirTis miwodebis vadis gasvlidan 30 dRis 

                                                 
92  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 365. 
93  Jesser-Huß, Münchener Kommentar zum HGB, CMR Art. 13 [Rechte und Pflichten des Empfängers] 3. 

Auflage 2014, Rn. 18; zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 366. 
94  zambaxiZe t., ssk-is komentari, wigni IV, tomi I, 2001, 366. 
95 (HGB), § 424, Aufl. 55, Stand 13.September 2013 (mindestens aber zwanzig Tage, bei einer grenzü-

berschreitenden Beförderung dreißig Tage beträgt...);  Hopt/ Kumpan/ Merkt/ Roth/ Baumbach, HGB Kom-
mentare, B. 9, 36., Aufl., 2014, § 424, Rn.1, 1527. 

96  `sazRvao tvirTzidvis Sesaxeb“ gaerTianebuli erebis organizaciis 1978 wlis 
konvenciis me-5 muxlis meore nawili; <http://nccl.ge/m/u/ck/files/Hamburg%20Rules.pdf>. 
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ganmavlobaSi tvirTi ar gaica mimRebze, maSin gamgzavns an mimRebs ufleba aqvs, 

mimarTos rkinigzas tvirTis Zebnis moTxovniT~.97 

 
IV. mimRebis mier pretenziis wardgenis mniSvneloba 

 
rodesac tvirTis mimRebi da gamgzavni sxvadasxva pirebi arian, ganaxorcie-

lebs Tu ara mimRebi Tavis uflebebs gadamzidvelTan mimarTebaSi, es gavlenas 

moaxdens gamgzavnsa da mimRebs Soris dadebuli ZiriTadi xelSekrulebidan war-

moSobili moTxovnis realizebaze. magaliTad, Tu gamgzavnsa da mimRebs Soris da-

debulia nasyidobis xelSekruleba da mimRebma ar gamoiyena gadamzidvelis mi-

marT pretenziis wardgenis ufleba, mimRebma SesaZloa, gamgzavnisagan (gamyidve-

li) veRar moiTxovos im valdebulebis Sesruleba, rasac ssk akisrebs gamyidvels 

naklis mqone nivTis gayidvisaTvis. pretenziis wardgena swored im mizansac emsa-

xureba, rom gaimijnos gamgzavnisa da gadamzidvelis pasuxismgeblobis safuZve-

li. gadamzidvelisadmi pretenziis wardgenis gziT unda dadgindes, gadamzid-

velma daaziana nivTi transportirebisas, Tu igi imTaviTve naklis mqone iyo. Tu 

mimRebi tvirTs Caibarebs ise, rom ar Seadarebs mis mdgomareobas zednadebSi mi-

TiTebuls, SesaZloa aRmoCndes, rom nivTi arc SeTanxmebuli xarisxisaa da arc 

SeTanxmebuli odenobis.  

vinaidan gadazidvis momwesrigebeli normebi konkretulad gansazRvravs 

pretenziis wardgenis vadas da am vadis gasvlis Semdeg mimRebi gadamzidvelis mi-

marT moTxovnis uflebas kargavs, mimRebma SesaZloa moTxovna warudginos gam-

gzavns (gamyidvels) da moiTxovos nivTobrivad unaklo nivTis gadacema, realu-

rad ki tvirTi daziandes gadamzidvelis braliT. amitom gamgzavnis ufleba saTa-

nadod rom iqnes daculi da mimRebis daudevrobis gamo gadamzidvelis mier dazi-

anebul tvirTze saboloo jamSi gamgzavns ar daekisros pasuxismgebloba, mizan-

Sewonilia gadamzidvelis mier gadacemuli tvirTis Semowmeba mimRebis valdebu-

lebad ganisazRvros, winaaRmdeg SemTxvevaSi mas ar unda mieces ufleba, gamgzav-

nis mimarT moTxovnis wardgenis safuZvlad gamoiyenos maT Soris dadebuli Ziri-

Tadi xelSekruleba.  

 
V. uflebis xandazmulobis vada 

 
1. xandazmulobis zogadi vada 

 
`samoqalaqo kodeqsis 698-e muxliT gaTvaliswinebuli vadebi (tvirTis Semow-

mebis gareSe Cabarebisas garegnulad SeumCneveli dazianebis SemTxvevaSi — Cabare-

bis dRe, xolo garegnulad SeumCneveli danakargis an dazianebisas — Cabarebidan 

                                                 
97  § 5. Если в течение 30 дней по истечении срока доставки груза он не выдан получателю, то 

отправитель или получатель имеет право подать на железную дорогу заявление о розыске груза… 
<http://www.railway.ge/files/sat/SMGS–01.07.pdf>. 
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me-7 dRe) adgens xelSekrulebis mxaris mimarT pretenziis gacxadebis vadas. xolo 

gadazidvis xelSekrulebidan gamomdinare, sarCelis sasamarTloSi wardgenis va-

das awesrigebs ssk-is 699-e muxli~,98 romlis Tanaxmad, ssk-is meTormete TavSi mo-

wesrigebuli gadazidvebidan gamomdinare uflebis xandazmulobis vada aris erTi 

weli. xolo ganzraxvis an uxeSi gaufrTxileblobisas es vada Seadgens sam wels. 

gsk-is 439-e muxlis (1) paragrafis Tanaxmad, moTxovnis xandazmulobis vadaa erTi 

weli, xolo ganzraxvis an daudevrobis99 SemTxvevaSi es vada sami welia.100 

sazRvao kodeqsis 369-e muxlis Sesabamisad, saqarTvelos iuridiuli pirebis 

mimarT gansazRvrulia sarCelis xandazmulobis orwliani, xolo fizikuri pire-

bis mimarT — samwliani vada.101 xolo im moTxovnebze, romlebisTvisac kodeqsiT 

gansazRvruli ar aris sasarCelo xandazmulobis vada, vrceldeba saqarTvelos 

samoqalaqo kanonmdeblobiT dadgenili saerTo vada, Tu saqarTvelos saerTaSo-

riso xelSekrulebebiT am moTxovnebisaTvis sxva vada ar aris dadgenili.102 

tvirTis zRviT saerTaSoriso gadazidvidan gamomdinare moTxovnebisaTvis 

sarCeli, `hamburgis wesebis~ me-20 muxlis pirveli nawilis Tanaxmad, sasamarTlo-

Si an arbitraJSi wardgenil unda iqnes ori wlis ganmavlobaSi. amave wesebis amave 

muxlis me-5 nawilis Tanaxmad, sarCelis wardgena zianis anazRaurebis moTxovniT 

SesaZlebelia xandazmulobis orwliani vadis gasvlis Semdegac, Tuki is wardgeni-

lia im saxelmwifos kanoniT dadgenili vadis farglebSi, sadac mimdinareobs saq-

miswarmoeba. 

sahaero kodeqsis 90-e muxlis Tanaxmad, gadazidvasTan dakavSirebuli sarCe-

li SeiZleba aRiZras Sesabamis sasamarTlo organoebSi, saqarTvelos kanonmdeb-

lobiT dadgenili wesiT, sahaero xomaldis Camofrenis an gadayvana-gadazidvis 

Sewyvetis dRidan ara ugvianes eqvsi Tvis vadaSi. 

sarkinigzo kodeqsis 56-e muxlis Tanaxmad, am kodeqsiT mowesrigebuli urTi-

erTobebidan gamomdinare sarCelis wardgena xorcieldeba saqarTvelos kanon-

mdeblobiT dadgenil vadebSi. xolo amave kodeqsis 57-e muxlis Sesabamisad, tvir-

Tis gadazidvasTan dakavSirebiT sarCeli rkinigzis mimarT SeiZleba wardgenil 

98  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 3 oqtombris 
№as-1043-1074-2011 ganCineba. Sead. gabiCvaZe S., sahaero transportiT tvirTis gada-
zidvisa da mgzavrTa gadayvanis samoqalaqosamarTlebrivi regulireba, sadisertacio 
naSromi, Tb., 2012, 181. 

99  `Leichtfertig~, `bewusste Leichtfertig~ ix. Hopt K., Kumpan Ch., Merkt H., Roth M., Baumbach A., HGB 
Kommentare, B. 9, 36., Aufl., 2014, § 439, Rn.1, 1549. 

100  HGB, §407 (1), Aufl. 55, Stand 13.September 2013, 177 (Ansprüche aus einer Beförderung, die den 
Vorschriften dieses Unterabschnitts unterliegt, verjähren in einem Jahr. Bei Vorsatz oder bei einem dem 
Vorsatz nach § 435 gleichstehenden Verschulden beträgt die Verjährungsfrist drei Jahre.); ix. Hopt K., 
Kumpan Ch., Merkt H., Roth M., Baumbach A., HGB Kommentare, B. 9, 36., Aufl., 2014, § 439, Rn.1, ff., 
1549-1550; Gran A., Die Rechtsprechung zum Transportrecht in den Jahren 2010 und 2011, NJW 2012, 36. 

101  sasarCelo xandazmulobis vadis aTvlis Sesaxeb ix. ssk-is 699-e muxli, aseve, sazRvao 
kodeqsis 369-e muxli; gsk-is §439 (2). 

102  sazRvao kodeqsis 371-e muxli. 
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iqnes im SemTxvevaSi, Tu rkinigza mTlianad an nawilobriv uars ityvis pretenziis 

dakmayofilebaze, an im SemTxvevaSi, Tu rkinigza ar gascems pasuxs ganmcxadebels 

pretenziis miRebis dRidan 2 Tvis ganmavlobaSi. 

 

2. xandazmulobis vada ganzraxvis an uxeSi gaufrTxileblobisas 

 
xandazmulobis vadis gansazRvrisas unda dadgindes saxezea Tu ara ganzraxva 

an uxeSi gaufrTxilebloba.103 

Tu ra CaiTvleba uxeS gaufrTxileblobad yovel konkretul SemTxvevaSi saq-

mis garemoebebidan gamomdinare unda dadgindes, magaliTisTvis saqarTvelos uze-

naesma sasamarTlom uxeS gaufrTxileblobad Seafasa gadamzidvelis mier xelSek-

rulebiT nakisri valdebulebis arajerovani Sesruleba, kerZod, mis mier daSvebu-

li Secdoma, rodesac tvirTze darTuli iqna sxva tvirTisaTvis gankuTvnili zed-

nadebi, rasac Sedegad mohyva tvirTis dakargva da ganadgureba.104 gadazidvis mom-

saxurebis sazRauris gadauxdelobasTan dakavSirebiT saqarTvelos uzenaesma sasa-

marTlom miuTiTa, rom is, Cveulebriv, ganzraxi an uxeSad gaufrTxilebeli qmede-

baa, garda im SemTxvevisa, rodesac gadauxdeloba gamowveulia dauZleveli Zalis 

an mowinaaRmdege mxaris braliT. amitom, mocemul SemTxvevaSi, gamoiyena samoqala-

qo kodeqsis 699-e muxliT gaTvaliswinebuli xandazmulobis 3 wliani vada.105 

saqarTvelos uzenaesma sasamarTlom tvirTmimRebis qmedeba, rodesac vagoni 

idga gadmotvirTvis molodinSi, xolo tvirTmimRebma droulad ar miiRo tvirTi, 

uxeS gaufrTxileblobad Seafasa,106 miiCnia, rom vagonebi tvirTmimRebis braliT 

iqna dayovnebuli da ganmarta, rom konkretul SemTxvevaze xandazmulobis samwli-

ani vada unda gavrceldes, radgan mopasuxis mxridan swored uxeSi gaufrTxileb-

loba iyo saxeze. maSasadame, xandazmulobis vadis gansazRvrisaTvis sasamarTlom 

ixelmZRvanela ara ssk-is 129-e muxliT dadgenili saxelSekrulebo moTxovnebis 

samwliani vadiT, aramed amave kodeqsis 699-e muxliT, romlis mixedviTac ganzrax-

vis an uxeSi gaufrTxileblobisas xandazmulobis vada Seadgens sam wels.107  

sxva SemTxvevaSi, rodesac mxare iTxovda vagonebis dayovnebis gamo mowinaaR-

mdege mxarisaTvis Tanxis dakisrebas, sasamarTlom daadgina, rom vagonis mocdena 

                                                 
103  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 10 ivlisis 

№as-113-445-09 ganCineba.  
104  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 3 oqtombris 

№as-1043-1074-2011 ganCineba. 
105  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 4 ivnisis №as 

509-481-2012 ganCineba. 
106  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 10 ivlisis 

№as-113-445-09 ganCineba.  
107  Sead. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 30 

agvistos wlis 10 ivlisis №as-1014-950-2012 ganCineba. 
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ganxorcielda mowinaaRmdege mxaris braleuli moqmedebiT da sasarCelo moTxov-

nis xandazmulobis sakiTxis gadasawyvetad ssk-is 129-e muxliT gaTvaliswinebuli 

moTxovnis xandazmulobis samwliani vadiT ixelmZRvanela, kerZod, saqarTvelos 

uzenaesi sasamarTlos ganCinebaSi108 ganmartebulia, rom `samoqalaqo kodeqsis 

699-e muxli gamoiyeneba mxolod amave kodeqsis me-12 TaviT gansazRvruli pirobe-

bis arsebobisas. mocemul SemTxvevaSi apelanti iTxovs ara gadazidvis xelSekru-

lebidan gamomdinare valdebulebis Sesrulebas, aramed nivTis dayovnebiT miye-

nebuli zianis anazRaurebas, am urTierTobas ki samoqalaqo kodeqsis me-12 Tavi 

ar aregulirebs~.109 

amrigad, mxaris braleuli qmedebis Sedegad gadazidvis xelSekrulebidan 

warmoSobili moTxovnis xandazmulobis vadis gansazRvris sakiTxTan mimarTebiT, 

saqarTvelos uzenaesi sasamarTlos praqtika winaaRmdegobrivia. marTalia, ro-

gorc ssk-is 699-e muxlis meore winadadeba, aseve, amave kodeqsis 129-e muxlis pir-

veli nawilis pirveli winadadeba xandazmulobis samwlian vadas adgens, ris gamoc 

sabolood, sasamarTlos mier xandazmulobis sakiTxis Sefaseba gansxvavebul sa-

marTlebriv Sedegebs ar warmoSobs, Sesabamisad, ar xelyofs uflebis ganxorcie-

lebis vadas, magram mniSvnelovania, arsebobdes erTgvarovani midgoma aRniSnuli 

sakiTxis mimarT da samarTlebrivi safuZveli sworad iqnes gamoyenebuli, miT uf-

ro sasamarTlos mier. 

Tu transportirebisas dazianda tvirTi, romelic dazRveulia gamgzavnis an 

mimRebis mier, mzRvevelis mimarT gamgzavnis/mimRebis uflebis sasarCelo xan-

dazmulobis sakiTxi unda gadawydes im valdebulebiTsamarTlebrivi urTierTo-

bis momwesrigebeli normebiT, romlebic aregulireben damzRvevsa (gamgzavni/mim-

Rebi) da zianis mimyenebels Soris urTierTobas.110 ese igi mzRvevels zianis 

anazRaurebis Taobaze gamgzavnis/mimRebis mier moTxovna unda waredginos ssk-is 

699-e muxliT dadgenil vadaSi. marTalia, gamgzavns/mimRebsa da mzRvevels Soris 

warmoiSoba sadazRvevo urTierToba, magram gadazidvis xelSekrulebis fargleb-

Si tvirTis dazRvevisas gamgzavnsa (damzRvevi) da zianis mimyenebels Soris arse-

buli urTierToba gamomdinareobs gadazidvis xelSekrulebidan111. amitom aseT 

SemTxvevaSi ar unda iqnes gamoyenebuli ssk-is 128-e muxlis mesame nawiliT gaTva-

                                                 
108  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 23 martis 

№as-116-114-2011 ganCineba.  
109  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 23 martis 

№as-116-114-2011 ganCineba.  
110  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 5 seqtembris 

№as-581-549-2011 gadawyvetileba.  
111  ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 5 

seqtembris №as-581-549-2011 ganCineba. 
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liswinebuli xandazmulobis saerTo vada da gamgzavnsa da mzRvevels112 Soris sa-

davo urTierToba ssk-is 699-e safuZvelze unda mowesrigdes.113 

 
VI. daskvna 

 
gamgzavnisa da mimRebis uflebebi gadasazidi tvirTis gankargvasTan mimar-

TebiT mWidrodaa erTmaneTTan dakavSirebuli da SesaZlebelia iTqvas, rom xSir 

SemTxvevaSi gamgzavnis uflebis realizeba gamoricxavs mimRebis uflebis ganxor-

cielebis SesaZleblobas da — piriqiT.  

gamgzavns tvirTis gankargvis ufleba aqvs manamde, vidre masze sakuTrebis 

ufleba gaaCnia. gadasazid tvirTTan mimarTebiT gamgzavnis uflebis moqmedebis 

vada damokidebulia gadasazidi tvirTis mimRebisaTvis gadacemis momentze. mim-

RebisaTvis nivTis gadacemad iTvleba misTvis zednadebis meore piris gadacema, 

xolo Tu gamgzavni zednadebSi gaakeTebs aRniSvnas, rom mimRebs gankargvis ufle-

ba warmoeSoba zednadebis gaformebisTanave, zednadebis gaformeba CaiTvleba 

mimRebisaTvis nivTis gadacemad da am ukanasknel SemTxvevaSi swored zednadebis 

gaformebisTanave kargavs gamgzavni gadasazidi tvirTis gankargvis uflebas. ro-

desac gamgzavnis mier tvirTis gankargvis ufleba miniWebuli aqvs mimRebs, gam-

gzavni mxolod mas Semdegaa uflebamosili gankargos tvirTi, rodesac mimRebi 

uars ityvis tvirTis miRebaze. calkeul SemTxvevaSi ki tvirTis gadacemis momen-

tis dasadgenad mniSvnelovania im ZiriTadi saxelSekrulebo urTierTobis gaTva-

liswineba, romlis safuZvelzedac ideba gadazidvis xelSekruleba.  

zednadebis gaformebisTanave an misi meore piris mimRebisaTvis gadacemisTa-

nave gamgzavnis mier tvirTis gankargvis uflebamosileba wydeba manamde, vidre 

mimRebi tvirTs miiRebs. Tu mimRebi Tanaxmaa, miiRos tvirTi, gamgzavns tvirTis 

gankargvis ufleba aRar aqvs, xolo mimRebis mier tvirTis miRebaze uaris Tqmis 

SemTxvevaSi gamgzavnis mier tvirTis gankargvis uflebis SeZena damokidebulia 

uflebis ganxorcielebis droze, kerZod, imaze gamgzavni ufro adre gascems ga-

damzidvelisadmi tvirTis gankargvis Taobaze miTiTebas, Tu mimRebi manamde mo-

iTxovs tvirTis kvlav TavisTvis gadacemas, vidre gadamzidveli gamgzavnisagan 

sawinaaRmdego miTiTebas miiRebdes. maSasadame, gamgzavnis ufleba, gankargos 

tvirTi, mTavrdeba iq, sadac iwyeba mimRebis aseTi ufleba. 

gadazidvis xelSekrulebis monawile pirebis uflebis dacvis vadebi gansxvav-

deba tvirTis adgilobrivi da saerTaSoriso gadazidvis mixedviT. xolo, gada-

zidvidan gamomdinare pretenziis wardgenis vadis gansazRvrisaTvis mniSvnelova-

                                                 
112  rodesac mzRveveli unazRaurebs gamgzavns (damzRvevs) zians, ssk-is 832-e muxlis (sub-

rogacia) safuZvelze mzRvevelze gadadis im moTxovnis ufleba, rac gaaCnia damzRvevs 
zianis miyenebaze pasuxismgebeli piris mimarT. 

113  ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 5 seq-
tembris №as-581-549-2011 gadawyvetileba.  
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nia erTmaneTisagan gaimijnos tvirTis adgilobrivi da saerTaSoriso gadazidva, 

xolo calkeul SemTxvevaSi garegnulad SesamCnevi da SeumCneveli danakargi an 

dazianeba.  

ssk-is 698-e muxlis pirvel nawilSi garegnulad SesamCnevi danakargebisa da 

dazianebisaTvis pretenziis wardgenis vadad unda ganisazRvros tvirTis Cabare-

bis momdevno dRe.  

mizanSewonilia, ssk-is 698-e muxliT gamgzavni pretenziis wardgenaze ufle-

bamosil pirad ganisazRvros. 

vinaidan yvela saxis gadazidvis momwesrigebeli normebi uflebis ganxorcie-

lebis winapirobad pretenziis wardgenas iTvaliswinebs, xolo xSir SemTxvevaSi 

werilobiT formas moiTxovs, mniSvnelovania ssk-s 698-e muxls daematos Semad-

genloba, sadac miTiTebuli iqneba, rom uflebamosili piris mier sarCelis war-

dgenamde aucilebelia gadamzidvelisaTvis pretenziis wardgena, garda im Sem-

Txvevisa, rodesac gadazidvis momwesrigebeli specialuri normebiT sarCelis 

aRZvra dasaSvebia pretenziis wardgenis gareSec. amasTanave gakeTdes miTiTeba 

imis Sesaxeb, rom yvela SemTxvevaSi, garda adgilobrivi sahaero gadazidvisa da 

saerTaSoriso sarkinigzo gadazidvisa, savaldebuloa pretenziis werilobiTi 

formiT wardgena, raTa uflebis ganxorcielebis realuri SesaZlebloba materi-

aluri samarTlis normiT saTanadod iqnes uzrunvelyofili. 

mxaris braleuli qmedebis Sedegad gadazidvis xelSekrulebidan warmoSobi-

li moTxovnis xandazmulobis vadis gansazRvris sakiTxTan mimarTebiT, saqarTve-

los uzenaesi sasamarTlos praqtika winaaRmdegobrivia da erTgvarovani davebis 

gadawyvetas sxvadasxva materialuri norma udevs safuZvlad. mniSvnelovania, ar-

sebobdes erTgvarovani midgoma aRniSnuli sakiTxis mimarT da samarTlebrivi sa-

fuZveli sworad iqnes gamoyenebuli.  
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solomon menabdiSvili
*
 

 
 
 

karteluri saqmianobis amkrZalav debulebaTa ZiriTadi 

terminebis ganmartebis sakiTxisaTvis 

 
1. Sesavali 

 
damoukideblobis aRdgenis Semdeg, 1996 wels, saqarTvelosa da evropis gaer-

Tianebas Soris daido TanamSromlobisa da partniorobis SeTanxmeba, romelic Za-

laSi Sevida 1999 wels, misi monawile mxareebis sakanonmdeblo organoebis rati-

ficirebis Semdeg. SeTanxmebis 43-e muxli saqarTvelos avaldebulebs, dauaxlo-

os Tavisi kanonmdebloba evropis gaerTianebis Sesabamis normatiul aqtebs. maT 

Soris konkurenciis samarTlis sferoSic. 

saqarTvelos parlamentma, aRebuli valdebulebis Sesrulebis mizniT, 1996 

wels miiRo kanoni `monopoliuri saqmianobisa da konkurenciis Sesaxeb~. Seiqmna 

kanonis aRsrulebaze monitoringis uflebamosili saxelmwifo organo, saqarTve-

los saxelmwifo antimonopoliuri samsaxuri, romelic Tavdapirvelad saqarTve-

los ekonomikis, mrewvelobisa da vaWrobis saministrosTan arsebul sajaro sa-

marTlis subieqti iyo. 1997 wlidan ki aRniSnuli samsaxuri damoukidebel orga-

nod funqcionirebda. 

aRsaniSnavia is faqtic, rom saqarTvelos parlamentma 1997 wlis 2 seqtembers 

miiRo dadgenileba № 828-is, romelic, evropasTan integraciis procesis ganviTa-

rebis, samarTlebrivi sistemebis daaxloebisa da harmonizaciis, evropis gaerTia-

nebis mier aRiarebul principebTan saqarTvelos kanonmdeblobis Sesabamisobis 

uzrunvelyofis mizniT, saqarTvelos parlaments avalebda, rom 1998 wlis 1 seq-

tembridan saqarTvelos sakanonmdeblo organos mier miRebuli yvela kanoni da 

normatiuli aqti SesabamisobaSi moeyvana evrogaerTianebis mier dadgenil stan-

dartebTan da normebTan.  

antimonopoliuri kanonmdeblobis daaxloebis TvalsazrisiT, saqarTvelom 

kidev erTi nabiji gadadga win, rac imaSi gamoixata, rom 1999 wlis ivlisSi saqar-

Tvelos parlamentis mier miRebul axal `sisxlis samarTlis kodeqsSi~ anti-

monopoliuri samarTlis normebis darRvevebis kriminalizacia moxda. kerZod, 

kodeqsis 195-e muxlis mixedviT, monopoliurad maRali an dabali fasebis dawese-

ba, konkurenciis SezRudva bazris gayofis, bazarze gavlenis SenarCunebis, eko-

nomikuri saqmianobis sxva subieqtebis bazridan gaZevebis anda erTiani sabazro 

fasis dadgenis, an SenarCunebis gziT isjeboda jarimiT an tusaRobiT sam Tvemde, 

anda Tavisuflebis aRkveTiT or wlamde vadiT. aRniSnuli muxlis meore da mesame 

                                                 
*  Tsu-s iuridiuli fakultetis doqtoranti, mowveuli leqtori. 
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nawilebi moicavda imave qmedebebs, Cadenils damamZimebel garemoebebSi, rac Tavi-

suflebis Svid wlamde aRkveTiT isjeboda.  

2003 wlis e.w. `vardebis~ revoluciis Semdeg mosuli xelisufleba fiqrobda, 

rom arsebuli antimonopoliuri kanonmdebloba da Sesabamisi organo korufcias 

uwyobda xels da aseve xels uSlida axali ekonomikuri agentebis Semosvlas bazarze. 

2005 wlis 3 ivniss parlamentma gaauqma moqmedi antimonopoliuri kanonmdebloba da 

miiRo axali kanoni `Tavisufali vaWrobisa da konkurenciis Sesaxeb~. kanonis gauqme-

bis erT-erT safuZvlad maSindeli xelisufleba miiCnevda imas, rom saqarTveloSi 

aris patara bazari da igi ar saWiroebda konkurenciis normebis meSveobiT bazris 

regulirebas. Seiqmna aseve kanonis aRsrulebaze uflebamosili organo, Tavisufali 

vaWrobisa da konkurenciis saagento, romelic 7 kacisagan dakompleqtda.  

unda aRiniSnos is faqti, rom axali miRebuli normatiuli aqti ar moicavda 

konkurenciis samarTlisaTvis damaxasiaTebel iseT sakiTxebs, rogoricaa karte-

luri SeTanxmebebi, dominanti poziciis borotad gamoyeneba, sawarmoebis Serwyma. 

igi mxolod saxelmwifo daxmarebis sakiTxebs aregulirebda.1  

2008 wlis agvistos movlenebis Semdeg aqtiurad daiwyo molaparakebebi sa-

qarTvelosa da evrokavSirs Soris Rrma da yovlismomcveli Tavisufali savaWro 

SeTanxmebis gaformebaze. aRniSnuli molaparakebebi 2014 wlis 27 ivniss dasrul-

da evrokavSirsa da saqarTvelos Soris asocirebis SeTanxmebis gaformebiT, ro-

melic Caanacvlebs mxareebs Soris gaformebul partniorobisa da TanamSromlo-

bis SeTanxmebas mas Semdeg, rac moxdeba evrokavSiris, misi wevri saxelmwifoebisa 

da saqarTvelos mier misi ratificireba. aRsaniSnavia is faqti, rom asocirebis 

SeTanxmebis nawilia yovlismomcveli da Tavisufali savaWro sivrcis SeTanxme-

bac, romelic droebiT, SeTanxmebis srulad ratificirebamde, 2014 wlis 1 seqtem-

bridan Sevida ZalaSi.2  

Tavisufali vaWrobisa da mTlianad asocirebis SeTanxebis xelmoweras win 

uZRoda saqarTvelos mier garkveuli moTxovnebis Sesruleba, romelic evrokav-

Sirma dauwesa. erT-erTi ZiriTadi moTxovna evropasTan Tavisufali vaWrobis Se-

Tanxmebis dasadebad iyo konkurenciis samarTlis normebis daaxloeba evrokavSi-

ris normebTan da mis aRsrulebaze uflebamosili organos institucionaluri 

ganviTareba.  

2012 wlis 8 maiss saqarTvelos parlamentma miiRo `Tavisufali vaWrobisa da 

konkurenciis Sesaxeb~ axali kanoni, romelic 2005 wlis kanonTan SedarebiT win 

gadadgmuli nabiji iyo. Tumca, masSi seriozuli xarvezebi mainc SeiniSneboda.3 

                                                 
1  xaliania T., konkurenciis axali politika, <http://www.liberali.ge/ge/liberali/articles/112983/>, 

[08.11.2014]. 
2   seqtembridan asocirebis xelSekrulebis 80% amoqmeddeba <http://www.interpressnews.ge/ 

ge/politika/290321-seqtembridan-asocirebis-khelshekrulebis-80-amoqmeddeba.html?ar=A>, [08.11.2014]. 
3   Menabdishvili S., Getting Closer Together: Georgian Competition Laws are Being Brought into Line with EU 

Rules, Journal Competition Insights, London, June Issue, 2013, 5-7. 
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samwuxarod, aRniSnuli kanonis miRebis paralelurad sisxlis samarTlis kodeq-

sidan 195-e muxli gauqmda.  

kanonis Semdgomi srulyofisaTvis zrunva koalicia `qarTuli ocnebis~ 2012 

wlis saparlamento arCevnebSi gamarjvebis Semdeg daiwyo, rasac, mTavrobis dava-

lebiT, ekonomikis saministro xelmZRvanelobda. mTavrobis mier inicirebuli ka-

nonproeqti `Tavisufali vaWrobisa da konkurenciis Sesaxeb kanonSi Sesatani 

cvlilebebisa da damatebebis Sesaxeb~ saqarTvelos parlamentma 2014 wlis 21 

marts miiRo. kanonSi Sesulma cvlilebebma da damatebebma mniSvnelovnad daax-

lova saqarTveloSi moqmedi konkurenciis kanonmdebloba evrokavSiris Sesabamis 

samarTlebriv normebTan. Seicvala kanonis saTauric, mas `konkurenciis Sesaxeb~ 

saqarTvelos kanoni ewoda.  

evropasTan asocirebis SeTanxmebis xelmoweram saqarTvelo axali realobis 

winaSe daayena. sainteresoa imis gageba, Tu ramdenad mzad aris realurad saqar-

Tvelo axali gamowvevebis winaSe. asocirebis SeTanxmebis 204-e muxli saqarTve-

los avaldebulebs, hqondes yovlismomcveli konkurenciis kanonmdebloba, rome-

lic efeqturad daaregulirebs konkurenciis sawinaaRmdego SeTanxmebebs, SeTan-

xmebul qmedebebs da dominirebuli sabazro Zalauflebis mqone kompaniebis er-

Tpirovnul qmedebebs da romelic ekonomikuri agentebis Serwymebis efeqtur 

kontrols ganaxorcielebs. saqarTvelo aseve valdebulia, konkurenciis kanon-

mdeblobis efeqtian aRsrulebaze pasuxismgebeli da Sesabamisi uflebamosile-

biT aRWurvili organo Seqmnas.  

statiis mizania imis dadgena, ramdenad asrulebs saqarTvelo nakisr valde-

bulebebs asocirebis SeTanxmebis 204-e muxlis Sesabamisad srulyofili kanon-

mdeblobis SemuSavebis konteqstSi, romelic mimarTuli iqneba karteluri saqmia-

nobis winaaRmdeg, da ramdenad srulyofili terminebia gamoyenebuli `konkuren-

ciis Sesaxeb~ saqarTvelos kanonis me-7 muxlSi. 

dasmuli sakiTxis kvleva ZiriTadad istoriuli da SedarebiT-samarTlebrivi 

meTodiT warimarTeba. istoriuli meTodis gamoyenebiT moxdeba konkurenciis sa-

marTlis normebis ganviTarebis mimoxilva istoriul konteqstSi. evrokavSirisa 

da amerikis SeerTebuli Statebis samarTlis normebisa da precedentuli samar-

Tlis, aseve saqarTveloSi moqmedi `konkurenciis Sesaxeb~ saqarTvelos kanonis 

SedarebiTi analizi dagvexmareba sakvlevi sakiTxis ukeTesad gaanalizebaSi, Ses-

wavlaSi da swori gadawyvetilebis miRebaSi. 

 
2. Sermanis aqtis me-2 seqcia 

 
XXI saukuneSi kartelebis regulirebas didi yuradReba daeTmo. misi mowesri-

geba dResac aqtualuria. TanamSromloba karteluri saqmianobis winaaRmdeg sab-

rZolvelad saerTaSoriso doneze xorcieldeba, radgan xSirad masSi CarTulia 

didi da Zlieri korporaciebi, romlebic evropis an saerTaSoriso doneze muSao-
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ben. kartelis dros kompaniebs Soris ganzrax, kargad organizebuli da faruli 

TanamSromloba mimdinareobs, romlis mizania fasebis fiqsacia, bazrebis gayofa 

da warmoebis kvotebis dadgena, rasac Sedegad mohyveba mogebis gazrda an, sul 

mcire, mogebis marJis SenarCuneba bazarze.  

termini `karteli~ (frangulad Cartel, italiurad Cartello da germanulad (Kar-

tell) niSnavs duels, duelSi gamowvevis pirobebs da Semdeg meomar mxareebs Soris 

duelis droebiT SeCerebas.4 amdenad, igi niSnavs saomari moqmedebebis SeCerebas, 

mebrZolebs Soris dazavebas amerikuli e.w. trestebis msgavsad. karteli Tanamed-

rove enaze unda gavigoT, rogorc zavis dadeba, rodesac bunebrivi mtrebi erTi-

andebian. e.w. zavis pirobebi iTvaliswinebs mtrobis Sewyvetas da arabunebriv Ta-

namSromlobas, rac sxvebs, kerZod, sazogadoebas, ayenebs zians.  

bizneskartelebis Tanamedrove ganmarteba naTlad aqvT gadmocemuli qris-

tofer hardingsa da Julian joSuas wignSi `kartelis regulireba evrokavSirSi~. 

`es aris im damoukidebeli sawarmoebis organizacia, romlebic axorcieleben er-

Tsa da imave an msgavs ekonomikur saqmianobas. isini erTiandebian saerTo ekonomi-

kuri interesebis dasacavad da erTmaneTs Soris konkurenciis gasakontroleb-

lad~.5 amdenad, karteli konkurenciis sawinaaRmdego faruli organizaciaa.  

debora spas azriT, karteli iqmneba maSin, rodesac konkurentebi xvdebian, 

rom maT SeuZliaT erTad muSaobiT sakuTari interesebis ganviTareba da dacva. 

isini aanalizeben, rom maT erTad SeuZliaT bazarze dominireba da im fasebis kar-

naxi, romelsac momxmarebeli ixdis. ikaveben ra Tavs erTmaneTTan konkurenciis-

gan, konkurentebi astabilureben bazars da iReben did mogebas xangrZlivad.6  

amdenad, bizneskarteli gagebul unda iqnes, rogorc gonivruli TavdacviTi 

SeTanxmeba, romelic xels uwyobs stabilurobas, gansakuTrebiT ekonomikuri 

rRvevebisa da krizisis periodSi. misi mizani aris mrewvelobis romelime dargSi 

arsebuli pirobebis mowesrigeba, stabilizacia da, komerciuli an politikuri 

garemoebebidan gamomdinare, samrewvelo ryevebis Tavidan acileba.  

karteluri saqmianoba advilad gansaxorcielebelia iseT bazarze, romelSic 

SedarebiT mcire raodenobis msxvili mwarmoebelia individualurad Zlieri po-

ziciiT, maRalia bazarze Sesasvleli barierebi, produqcia homogenuria, warmoe-

bis xarjebi msgavsia da maT Soris bunebrivi urTierTdamokidebuleba bazarze 

didia. ekonomikur agentebs Soris bazarze aseT damokidebulebas xSirad mohyveba 

paraleluri fasebi an saqonlisa da momsaxurebis miwodebis sxva paraleluri sa-

bazro saqmianoba. kartelis kontrolis konteqstSi, mniSvnelovania paraleluri 

qcevis gamijvna antikonkurentuli saidumlo SeTanxmebebisagan, radgan pirveli 

saxis aqtivoba, rogorc wesi, ar iTvleba dasjadad.  

4   Christopher H., Joshua J., Regulating Cartels in Europe, 2nd Ed., Oxford University Press, 2010, 10-12. 
5   iqve, 12.  
6   Spa D., The Cooperative Edge, The International Politics of International Cartels, 1st Ed., Cornell University 

Press, 1994, 2. 
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ekonomistebis nawili akritikebs kartelebs uaryofiTi ekonomikuri Sedege-

bis gamo. kerZod, maTi azriT, resursebis araefeqturad gamoyenebis Sedegad isi-

ni mniSvnelovan zians ayeneben momxmarebels, rac gamoixateba warmoebis Semcire-

baSi da fasebis zrdaSi. karteluri SeTanxmebebis arsebobisas momxmareblis ke-

TildReoba mcirdeba, radgan sargebeli momxmareblidan gadadis gamyidvelze.7  

sainteresoa imis garkveva, Tu ra raodenobiT da ra periodiT izrdeba fasi 

karteluri SeTanxmebis SemTxvevaSi. jon konoris da robert landis azriT, fasi, 

minimum, daaxloebiT 10 procentiT imatebs. rac Seexeba fasis matebis periods, is 

moicavs karteluri SeTanxmebis mTlian periods, romelic SeiZleba, rogorc 

praqtika gviCvenebs, aTeuli wlebi gagrZeldes. verdenis mier 1970-ian wlebSi Ca-

tarebulma kvlevebma aCvena, rom fasi 6.5 procentidan 36 procentamde matulobs, 

aqedan saSualo mateba 18 procentidan 21.3 procentamdea.8  

ekonomikuri TanamSromlobisa da ganviTarebis organizaciis monacemebze 

dayrdnobiT, 1996-2000 wlebSi 14 saqmeze ganxorcielebulma kvlevebma aCvena, rom 

fasebi momatebuli iyo 3 procentidan 65 procentamde. aqedan or SemTxvevaSi fa-

si momatebuli iyo 5 procentamde, xuT saqmeze — 5-dan 15 procentamde, oTx saqme-

ze — 20-dan 30 procentamde da sam SemTxvevaSi ki 50-dan 65 procentamde xdeboda 

fasis mateba.9  

me-19 saukunis meore naxevarSi amerikis SeerTebuli Statebis mrewvelobaSi 

karteluri SeTanxmebebi farTod iyo gavrcelebuli. maT Soris iyo gayidvebis 

kvotebis, fasebis fiqsaciis, momxmareblebis ganawilebisa da geografiuli baz-

rebis dayofis, produqtis standartizaciis, kartelur SeTanxmebebze davebis 

arbitraJis meSveobiT gadawyvetis, sagamoZiebo organos Seqmnisa da karteluri 

SeTanxmebebis pirobebis darRvevebisaTvis jarimebis gadaxdis praqtika.10  

1890 wels amerikis SeerTebuli Statebis kongresma swored aRniSnuli praq-

tikis winaaRmdeg sabrZolvelad miiRo Sermanis aqti, romlis pirveli nawili am-

bobs: 

yvela kontraqti, kombinacia trestis formiT an sxva formiT, an konspiracia 

ramdenime Stats Soris, an sxva qveynebTan vaWrobis, an komerciis SesazRudavad, 

ukanonoa. yvela piri, romelic dadebs kontraqts an CaerTveba raime kombinaciaSi 

an konspiraciaSi, romelic ukanonod iqneba gamocxadebuli, feloniaSi damnaSa-

ved iqneba cnobili.  

                                                 
7   William M. L., Harm to Competition: Cartels, Mergers, and Joint Ventures, Antitrust Law Journal, Issue 52, 

1983, 625  
8   Connor M. J., Lande H. R., American Institute Symposium: Thinking Creatively About Remedies, How High 

do Cartels Raise Prices? Implications for Optimal Cartel Fines, Law Review 513, 2005-2006, 530.  
9   OECD’s Report on the Nature and Impact of Hard Core Cartels and Sanctions Against Cartels Under National 

Competition Laws, <http://www.oecd.org/competition/cartels/2081831.pdf>, [20.11.2014]. 
10   Posner A. R., Antitrust Law, 2nd Ed., The University of Chicago Press, 2001, 51.  
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amdenad, Sermanis aqti krZalavs konkurentebs Soris nebismieri saxis SeTan-

xmebebs, romlebic gaumarTleblad zRudaven vaWrobas. aRniSnuli akrZalva moi-

cavs rogorc horizontalur, ise vertikalur SeTanxmebebs.11  

 
3. evrokavSiris funqcionirebis Sesaxeb SeTanxmebis  

101-e muxlis pirveli nawili 

 

pirveli evropuli masStabis konkurenciis samarTlis normebi mocemuli iyo 

1951 wlis parizis SeTanxmebaSi, romlis safuZvelzec Seiqmna evropis qvanaxSirisa 

da foladis sazogadoeba. aRniSnuli SeTanxmebis 65-e da 66-e muxlebi exeboda 

konkurencias. 1958 wels, romis SeTanxmebiT, Seiqmna evropuli ekonomikuri sazo-

gadoeba. Tumca, masSi mocemuli konkurenciis normebi evropuli sazogadoebis 

institutebs ar aRusrulebia 1962 wlamde, sanam regulacia №17/62 ar iqna miRe-

buli. 

1958 wlis romis konvenciis me-3 muxli iTvaliswinebda mniSvnelovan Canawers 

konkurenciasTan dakavSirebiT. igi ambobda, rom `evrokavSiris saqmianoba moi-

cavs iseT sistemas, romelic uzrunvelyofs Sida bazarze konkurenciis daumaxin-

jeblobas~. aRniSnuli debuleba lisabonis SeTanxmebis ZalaSi Sesvlis Semdeg, 

safrangeTis prezidentis, sarkosis, iniciativiT, gadatanil iqna evropis kavSi-

ris funqcionirebis SeTanxmebis №27 protokolSi, romelic iTvaliswinebs imave 

Sinaarsis teqsts. protokolSi vkiTxulobT: 

`SeTanxmebis mxareebi, 

mxedvelobaSi iReben, rom Sida bazari, romelic mocemulia evrokavSiris Se-

Tanxmebis me-2 muxlSi, moicavs sistemas, romelic uzrunvelyofs daumaxinjebel 

konkurencias, 

SeTanxmdnen, rom  

am mizniT, evrokavSiri, Tu saWiro iqneba, zomebs miiRebs SeTanxmebebis debu-

lebebis Sesabamisad, maT Soris evropis kavSiris funqcionirebis Sesaxeb SeTan-

xmebis 352-e muxlis Tanaxmad~.12 

amdenad, evrokavSirSi samarTliani da daumaxinjebeli konkurencia sabazro 

ekonomikis qvakuTxedia. evropis komisia aRWurvilia im ZalauflebiT, rac saWi-

roa konkurenciis samarTlis normebis aRsrulebis zedamxedvelobisTvis, agreT-

ve efeqturi konkurenciis uzrunvelyofisTvis Sida bazarze. 

                                                 
11   ramiresi m. k., SeerTebul Statebsa da saqarTvelos konkurenciis samarTlis Sedarebi-

Ti analizi: calmxrivi aqtebisa da horizontaluri SeTanxmebebis regulireba progno-
zirebadi wesebisa da efeqturi aRsrulebis meSveobiT, Jurn. „qarTuli biznesis mimo-
xilva“, me-3 gamocema, 2014, 72.  

12   2007 wlis evrokavSiris funqcionirebis Sesaxeb SeTanxmebis sruli teqsti (Treaty on the 
Functioning of the European Union), 395, <http://www.consilium.europa.eu/uedocs/cmsUpload/st06655-
re01.en08.pdf>, [10.12.2014].  
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garda amisa, evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 120-e muxli 

aseve mniSvnelovan Canawers Seicavs konkurenciis samarTalze. kerZod, `wevri sa-

xelmwifoebi da evrokavSiri, mxars uWeren ra resursebis efeqtur ganawilebas, 

moqmedeben Ria sabazro ekonomikis principis Sesabamisad Tavisufal konkurenci-

aze dayrdnobiT im principebis Sesabamisad, romlebic mocemulia 119-e muxlSi~. 

dReis mdgomareobiT karteluri saqmianobis amkrZalavi debuleba mocemulia 

evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 101-e muxlSi, romlis pirveli 

paragrafis mixedviT:   

`rogorc erTian bazarTan Seusabamo, akrZalulia: ekonomikur agentebs So-

ris SeTanxmeba, ekonomikuri agentebis asociaciebis gadawyvetileba da SeTanxme-
buli praqtika, romelmac SeiZleba gavlena iqonios wevr saxelmwifoebs Soris 

vaWrobaze da romlis mizania an romelsac Sedegad mohyveba erTian bazarze kon-

kurenciis Tavidan acileba, SezRudva an damaxinjeba, gansakuTrebiT ki isini, 

romlebic: 

a) pirdapir an arapirdapir adgenen gasayid an Sesasyid fass an sxva savaWro pi-

robebs; 

b) zRudaven an akontroleben warmoebas (produqcias), bazrebs, teqnikur gan-

viTarebas an investiciebs; 

g) hyofen bazrebs an miwodebis wyaroebs; 

d) awesebs diskriminaciul pirobebs garkveul savaWro partniorebTan mimar-

TebaSi identur tranzaqciebze, riTac savaWro partniorebs arakonkurentul 

mdgomareobaSi ayeneben;  

e) awesebs garigebis iseT pirobas, romliTac garigebis sxva mxareebs akisre-

ben iseT damatebiT valdebulebebs, romelTac kavSiri ar aqvT garigebis sagan-

Tan~.13  

amave muxlis meore paragrafis mixedviT, pirvel paragrafiT akrZaluli Se-

Tanxmebebi da gadawyvetilebebi avtomaturad baTilia.  

101-e muxlis Sinaarsidan gamomdinare, sainteresoa masSi mocemuli termine-

bis — ekonomikuri agenti, ekonomikuri agentebis asociaciebi, SeTanxmeba, gadawy-
vetileba, SeTanxmebuli praqtika, mizani da Sedegi — zusti mniSvnelobis garkve-

va, raTa moxdes 101-e muxlis mixedviT swori kvalifikacia.  

evrokavSiris sasamarTloebs wlebi dasWirda imisaTvis, rom evropeli kanon-

mdeblis mier gaTvaliswinebuli aRniSnuli terminebis mniSvneloba ganemarta.  

 
3.1. konomikuri agenti da ekonomikuri agentebis asociacia  

 
konkurenciis samarTlis normebi vrceldeba mxolod ekonomikuri agentebis 

saqmianobaze da maTi darRvevis SemTxvevaSi konkurenciis organoebs ufleba 

                                                 
13  2007 wlis evrokavSiris funqcionirebis Sesaxeb SeTanxmebis sruli teqsti (Treaty on the 

Functioning of the European Union), 116, <http://www.consilium.europa.eu/uedocs/cmsUpload/st06655-
re01.en08.pdf>, [10.12.2014].  
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aqvT, samarTaldamrRvevi ekonomikuri agentebis mimarT gamoiyenon kanoniT gaT-

valiswinebuli RonisZiebebi. Tu ra iTvleba ekonomikur agentad, amis ganmarte-

bas evrokavSiris funqcionirebis Sesaxeb SeTanxmeba ar iZleva. rogorc evrokav-

Siris pirveli instanciis sasamarTlom ganacxada Tavis 2008 wlis 8 ivlisis ga-

dawyvetilebaSi saqmeze T-99/04, `SeTanxmebisa~ da `ekonomikuri agentis~ termine-

bis ganmartebas gadamwyveti mniSvneloba aqvs, raTa moxdes konkurenciis norme-

bis praqtikaSi sworad gamoyeneba.14 Tu romelime qceva arRvevs konkurenciis sa-

marTlis normebs da igi ekonomikur agentebs ar ganuxorcielebiaT, es qceva kon-

kurenciis samarTlis normebis mokvlevis sagani ver iqneba.15  

ekonomikuri agentis cnebis dadgena aucilebelia bazarze moTamaSeebis im ka-

tegoriis gansazRvrisTvis, romelTa mimarTac gamoiyeneba konkurenciis samarTa-

li. misi srulyofili ganmarteba evrokavSiris sasamarTlos erT konkretul ga-

dawyvetilebaSi ar aris mocemuli, ris gamoc mniSvnelovania Sesabamisi preceden-

tuli samarTlis gacnoba. saqmeze C-41/90 evropis sasamarTlom ganacxada, rom `eko-

nomikuri agentis cneba moicavs yvela warmonaqmns, romelic CarTulia ekonomikur 

saqmianobaSi, miuxedavad misi samarTlebrivi statusisa da dafinansebis gzebisa~.16 

amdenad, warmonaqmnebma, romlebic CarTulni arian ekonomikur saqmianobaSi, pati-

vi unda scen konkurenciis samarTlis normebis moTxovnebs, maSin rodesac im war-

monaqmnebis saqmianoba, romlebic sazogadoebrivi interesebis Sesabamisad moqme-

deben, rogorc wesi, konkurenciis samarTlis normebiT ar wesrigdeba.  

Tu ra iTvleba ekonomikur saqmianobad, amis Sesaxeb ganmartebas iZleva evro-

kavSiris marTlmsajulebis sasamarTlos gadawyvetileba erTobliv saqmeebze C-

180/98 da C-184/98. sasamarTlos azriT, ekonomikur saqmianobas bazarze saqonli-

sa da momsaxurebis SeTavazeba warmoadgens.17 Tumca, Sesyidvebs es ar exeba, garda 

im SemTxvevisa, Tu ar xdeba ekonomikuri saqmianobisaTvis nedleulis SeZena.18 sa-

samarTlos ganmartebiT, konvenciaSi mocemuli konkurenciis samarTlis normebi 

ar gamoiyeneba iseTi saqmianobis mimarT, romlis buneba, mizani da wesebi ekonomi-

                                                 
14   evrokavSiris pirveli instanciis sasamarTlos 2008 wlis gadawyvetileba saqmeze: 

T-99/04,§144, 
<http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d5f2484d87325e4610883180058b
37c5d8.e34KaxiLc3eQc40LaxqMbN4Obh4Pe0?text=&docid=67382&pageIndex=0&doclang=EN&mode=lst
&dir=&occ=first&part=1&cid=619179>, [22.11.2014].  

15   Whish R., Bailey B., Competition Law, 7th Ed., Oxford University Press, 2012, 84.  
16   evrokavSiris marTlmsajulebis sasamarTlos 1991 wlis gadawyvetileba saqmeze: C-41/90, 

§ 21, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61990CJ0041&from=EN>, [22. 
11.2014]. 

17   evrokavSiris marTlmsajulebis sasamarTlos 2000 wlis gadawyvetileba erTobliv saq-
meze: C-180/98 da C-184/98, § 75, <http://curia.europa.eu/juris/document/document.jsf?text=&docid= 
45608&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=761469>, [22.11.2014]. 

18   Jones A., Sufrin B., EU Competition Law Text, Cases, and Materials, 4th Ed., Oxford University Press, 2011, 
132-133.  
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kuri saqmianobis sferos ar ukavSirdeba, an Tu is ukavSirdeba sajaro xelisuf-

lebis uflebamosilebis/funqciebis ganxorcielebas.19  

riCard viSis azriT, precedentul samarTalSi gamoiyeneba e.w. `funqciuri 

midgoma~ imis dasadgenad, warmonaqmni, romelic axorcielebs romelime saqmiano-

bas, iTvleba Tu ara ekonomikur agentad konkurenciis samarTlis normebis Sesa-

bamisad. misi mtkicebiT, saWiroa erTi da imave warmonaqmnis sajaro xelisufle-

bis uflebamosilebis farglebSi ganxorcielebuli saqmianobis gamijvna ekonomi-

kuri saqmianobisagan. magaliTad, TbilisSi moqmed Sps `si-Ti parks~ SeuZlia, 1. da-

adginos, TbilisSi sad SeiZleba avtosatransporto saSualebebis gaCereba da sad 

ara, da 2. sakuTrebaSi iqonios miwis nakveTi an Senoba-nageboba, romelsac manqane-

bis parkirebisaTvis komerciuli mizniT amuSavebs. pirveli aqtivobis SemTxvevaSi 

warmonaqmni moqmedebs sajaro xelisuflebis uflebamosilebis farglebSi da ver 

CaiTvleba ekonomikur agentad. rac Seexeba meore saxis saqmianobas, igi ekonomi-

kuri xasiaTisaa da, Sesabamisad, CaiTvleba ekonomikur agentad.  

precedentuli samarTlis mixedviT, ekonomikur saqmianobad Semdegi momsaxu-

rebis miwodeba iTvleba: espanuri safosto ofisis mier ganxorcielebuli kurie-

ruli momsaxureba; federaluri dasaqmebis ofisis mier gaweuli momsaxureba, 

kerZod dasaqmebis Sesyidvebi, romelsac dasaqmebis ganviTarebis germanuli kano-

nis Sesabamisad aRniSnuli momsaxurebis bazarze monopoliuri mdgomareoba ekava. 

miuxedavad imisa, rom sajaro dawesebulebas miniWebuli hqonda ekonomikuri xa-

siaTis saqmianoba, sasamarTlom germaniis federaluri dasaqmebis ofisi cno eko-

nomikur agentad;20 samedicino daxmarebis organizaciis mier anazRaurebis safuZ-

velze saswrafo daxmarebis momsaxurebis gaweva.21 mniSvnelovania aseve evrokavSi-

ris pirveli instanciis sasamarTlos gadawyvetileba saqmeze T-99/04, romelSic 

evropulma sasamarTlom ganacxada, rom iuridiuli piri, romelic moqmedebs ro-

gorc kartelis fasilitatori, SeiZleba CaiTvalos ekonomikur agentad, miuxe-

davad imisa, rom is karteluri saqmianobis momsaxurebas an saqonels TviTon ar 

awarmoebs.22  

                                                 
19   evrokavSiris marTlmsajulebis sasamarTlos 2002 wlis gadawyvetileba saqmeze: C-

309/99, § 57, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61999CJ0309&from= 
EN>, [23.11.2014]. 

20   evrokavSiris marTlmsajulebis sasamarTlos 1991 wlis gadawyvetileba saqmeze: C-41/90, 
§ 21-22, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61990CJ0041&from=EN>, 
[23.11.2014].  

21   evrokavSiris marTlmsajulebis sasamarTlos 2001 wlis gadawyvetileba saqmeze: C-
475/99, 
<http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d53499a9b46074408499ae9b0864
38641f.e34KaxiLc3qMb40Rch0SaxuOc310?text=&docid=46789&pageIndex=0&doclang=EN&mode=lst&di
r=&occ=first&part=1&cid=7003>, [23.11.2014].  

22   evrokavSiris pirveli instanciis sasamarTlos 2008 wlis gadawyvetileba saqmeze:               
T-99/04, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=67382&pageIndex=0&doclang= 
EN&mode=lst&dir=&occ=first&part=1&cid=8277>, [ 23.11.2014]. 
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precedentuli samarTlis mixedviT, ekonomikuri agentis kvalifikaciisaTvis 

mogebis miRebis mizani an saqmianobis ekonomikuri buneba mniSvnelovani ar aris. 

magaliTad, 1990 wlis msoflio Cempionatis dros turebis paketebis gayidvebis 

saqmianobaze fexburTis msoflio federacia da italiis fexburTis asociacia, 

romlebic Cempionatis mowyobaze iyvnen pasuxismgebelni, komisiis mier miCneul 

iqnen ekonomikur agentebad 101-e muxlis Sinaarsidan gamomdinare. evrokavSiris 

pirveli instanciis sasamarTlom saqmeze T-193/02 daadastura komisiis mosazre-

ba, rom fexburTis klubebis mier fexburTTan dakavSirebuli saqmianoba iTvleba 

ekonomikur saqmianobad, xolo am klubebis mier Seqmnili erovnuli asociacia er-

Tad warmoadgens ekonomikuri agentebis asociacias.23 garda amisa, evropis gene-

ralurma sasamarTlom amave saqmeze ganacxada, rom fexburTis msoflio federa-

cia iyo ekonomikuri agentebis asociacia.  

garda zemoT aRniSnulisa, evrokavSiris marTlmsajulebis sasamarTlom Ta-

vis gadawyvetilebaSi saqmeze C-41/90 ganacxada: imisaTvis, rom warmonaqmni CaiT-

valos ekonomikur agentad, mniSvneloba ar aqvs mis samarTlebriv statuss da Tu 

ra gziT aris igi dafinansebuli.24 amdenad, kompaniebi da partnioruli gaerTiane-

bebic SeiZleba CaiTvalos ekonomikur agentebad, iseve rogorc sasoflo-sameur-

neo kooperativebi da savaWro asociaciebi. 101-e muxlis Sinaarsidan gamomdinare, 

am ukanasknelebs Soris dadebuli SeTanxmebac SeiZleba dakvalificirdes ro-

gorc SeTanxmeba. profesiuli organizaciebic, magaliTad, advokatTa asociacia 

da arqiteqtorTa asociacia SeiZleba CaiTvalos ekonomikur agentebad. garda 

amisa, fizikuri pirebic miCneuli arian rogorc ekonomikuri agentebi, magali-

Tad, operis momRerali, TviTdasaqmebuli dantisti, magram ara SromiTi xelSek-

rulebis safuZvelze dasaqmebuli da saqonlisa da momsaxurebis SemZeni indi-

videbi, romlebic saboloo momxmareblebi arian, radgan maTi qceva ar aris ekono-

mikuri.25  

saxelmwifos mier Seqmnili monopoliuri korporaciebi, iseve rogorc orga-

noebi, romlebsac saxelmwifos mier miniWebuli aqvT raime saqmianobis ganxorcie-

lebis uflebamosileba da kvazi saxelmwifo organoebi SeiZleba axorcielebdnen 

ekonomikur saqmianobas. magaliTad, germaniis federaluri dasaqmebis ofisi, saf-

rangeTsa da portugaliaSi aeroportebi.26  

23   ix. evrokavSiris pirveli instanciis sasamarTlos 2005 wlis gadawyvetileba saqmeze:            
T-193/02, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=49878&pageIndex=0&doclang 
=EN&mode=lst&dir=&occ=first&part=1&cid=9550>, [23.11.2014]. 

24   ix. evrokavSiris marTlmsajulebis sasamarTlos 1991 wlis gadawyvetileba saqmeze: C-
41/90, § 21, <http://curia.europa.eu/juris/showPdf.jsf?text=&docid=97109&pageIndex=0&doclang=EN& 
mode=lst&dir=&occ=first&part=1&cid=14217>, [23.11.2014].  

25   Whish R., Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 87. 
26   evrokavSiris marTlmsajulebis sasamarTlos 2002 wlisa da 2001 wlis gadawyvetilebebi 

saqmeebze: C-82/01 da C-163/99, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=47826 
&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=18028> da <http://curia.europa.eu/ 
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precedentuli samarTlis mixedviT, warmonaqmnebi, romlebic asruleben eq-

skluziurad socialur funqcias, axorcieleben saqmianobas solidarobis prin-

cipze dayrdnobiT da saxelmwifo zedamxedvelobas eqvemdebarebian, ekonomikur 

agentebad ar iTvlebian.27 solidaroba advokat fennelis mier ganmartebuli iyo 

rogorc `erTi jgufis mier meore jgufis arakomerciuli xasiaTis aranebayof-

lobiTi subsidireba~.28 evrokavSirSi ramdenime SemTxveva iyo, rodesac socialu-

ri dacvis, pensiebis, janmrTelobis dazRvevis da jandacvis ganmxorcielebeli 

warmonaqmnebi ar dakvalificirdnen ekonomikur agentebad. gaerTianebul saqme-

ebze C-159/91 da C-160/91 evropis sasamarTlom ganacxada, rom regionaluri fran-

guli socialuri dacvis ofisebi, romlebic administrirebas uwevdnen savalde-

bulo socialuri usafrTxoebis sqemas, ar warmoadgendnen ekonomikur agentebs, 

radgan gadasaxdeli pensiebi yvela mimRebisTvis iyo identuri, Sesawiri iyo Semo-

savlis proporciuli, misaRebi daxmareba ar iyo gadaxdili Sesawirebis propor-

ciuli da gadaWarbebuli finansirebis arsebobisas gaTvaliswinebuli iyo finan-

sur gasaWirSi myofebis dafinanseba da, amdenad, es sqema efuZneboda solidaro-

bis princips.29 sasamarTlom kompania INAIL-is mier ganxorcielebuli qmedebebi 

araekonomikurad CaTvala, radgan, kanonidan gamomdinare, mindobili hqonda sam-

saxurSi incidentebisa da profesiuli daavadebebis dazRvevis sqemis implementa-

cia da am eqskluziur socialur funqcias igi axorcielebda solidarobis prin-

cipze dayrdnobiT.30  

gansxvavebuli gadawyvetileba miiRo evrokavSiris marTlmsajulebis sasa-

marTlom saqmeze C-244/94, radgan misaRebi pensiebis odenoba damokidebuli iyo 

mimRebebis mier gadaxdil Sesawirebze da mmarTveli organizaciis mier ganxorci-

elebuli investiciebis finansur Sedegebze. garda amisa, beneficiarebs Soris ar 

arsebobda arc Tanaziaroba/urTierTdamokidebuleba da arc jvaredini subsidi-

reba. am sqemis menejeri ekonomikur saqmianobas axorcielebda sicocxlis dam-

zRvev kompaniebTan konkurenciis pirobebSi.31 sainteresoa aseve evrokavSiris 

marTlmsajulebis sasamarTlos mier miRebuli winaswari gadawyvetileba saqmeze 

                                                                                                                                                         
juris/document/document.jsf?text=&docid=45939&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&p
art=1&cid=18091>, [23.11.2014]. 

27   Jone A., Sufrin B., EU Competition Law Text, Cases, and Materials, 4th Ed., Oxford University Press, 2011, 
130.  

28   Whish R. and Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 88.  
29   evrokavSiris marTlmsajulebis sasamarTlos 1991 wlis gadawyvetileba gaerTianebul 

saqmeze: C-159/91 da C-160/91, § 18-19, <http://curia.europa.eu/juris/showPdf.jsf?text=&docid= 
97109&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=14217>, [23.11.2014].  

30   evrokavSiris marTlmsajulebis sasamarTlos 2002 wlis gadawyvetileba saqmeze:                 
C-218/00, § 71-82, <http://curia.europa.eu/juris/document/document.jsf?text= &docid=47024&pageIndex= 
0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=25411>, [23.11.2014].  

31   evrokavSiris marTlmsajulebis sasamarTlos 1995 wlis gadawyvetileba saqmeze:                      
C-244/94, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61994CJ0244&from=EN>, 
[23.11.2014].  
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C-67/96, romelic damatebiT sapensio fonds exeboda. rogorc saqmis masalebidan 

irkveva, teqstilis mrewvelobaSi am fondSi gawevrianeba savaldebulo iyo. kom-

pania albani, romelic teqstilis industriaSi saqmianobda, moiTxovda wevrobis 

movaleobisagan ganTavisuflebas. sasamarTlos azriT, fondi axorcielebda eko-

nomikur saqmianobas, miuxedavad imisa, rom fondSi gawevrianeba savaldebulo 

iyo, damatebiTi sapensio sqema Seqmnili iyo ukiduresad SezRuduli kanonieri sa-

pensio fondis Sesavsebad, fondi ar iyo mogebaze orientirebuli da sapensio 

fondi valdebuli iyo, mieRo yvela dasaqmebuli samedicino Semowmebis gareSe. 

garda amisa, sapensio fondi TviTon gansazRvravda misaRebi Sesawirisa da gasace-

mi pensiis odenobas. es ukanaskneli ki damokidebuli iyo mimRebis mier ganxorcie-

lebuli investiciebis Sedegebze.32  

precedentuli samarTlis mixedviT, sajaro xelisuflebis organoebTan da-

kavSirebuli saqmianoba ar aris ekonomikuri saqmianoba da Sesabamisi organoebi 

ver CaiTvlebian ekonomikur agentebad.33 sainteresoa evropis sasamarTlos mo-

sazreba saqmeze 30/87, romelSic frangulma samarTalma uflebamosileba mianiWa 

adgilobriv komunebs dakrZalvis momsaxurebis gawevaze. am momsaxurebis miwode-

ba ki komunebma, Tavis mxriv, kerZo kompaniebs gadasces. sasamarTlos ganmarte-

biT, 101-e muxli ar gamoiyeneba im SeTanxmebebis mimarT, romliTac komunebma, ro-

gorc sajaro organoebma Tavisi uflebamosilebis farglebSi, gadasces ekonomi-

kur agentebs sajaro momsaxurebis miwodebis uflebamosileba, radgan aseTi saq-

mianoba sajaro xelisuflebis organoebis mniSvnelovani funqciaa.34 sasamarTlom 

saqmeze C-364/92 ganacxada, rom organizacia evrokontroli, romelic saxelmwi-

fos mier sahaero navigaciis momsaxurebis mosargebleebisagan gadasaxadis asak-

refad Seiqmna, ar warmoadgenda ekonomikur agents konkurenciis samarTlis nor-

mebis Sinaarsidan gamomdinare, radgan igi, sajaro interesebidan gamomdinare, as-

rulebda masze dakisrebul amocanebs, rac sahaero navigaciis usafrTxoebis Se-

narCunebasa da ganviTarebaSi gamoixateboda.35 sruliad gansxvavebuli gadawyve-

tileba miiRo evrokavSiris marTlmsajulebis sasamarTlom saqmeze C-49/07, ro-

melSic mogebaze araorientirebuli iuridiuli piri, romelic organizebas uwev-

da motosportis RonisZiebebs da Sesuli iyo dafinansebis, sareklamo da sadazR-

32   Jones A., Sufrin S., EU Competition Law Text, Cases, and Materials, 4th Ed., Oxford University Press, 2011, 
131-132.  

33   evrokavSiris marTlmsajulebis sasamarTlos 2002 wlis gadawyvetileba saqmeze: 

C-309/99, § 57, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX: 
61999CJ 0309>, [23.11.2014].  

34   evrokavSiris marTlmsajulebis sasamarTlos 1988 wlis gadawyvetileba saqmeze: C-30/87, 
<http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61987CJ0030&from=EN>, 
[23.11.2014].  

35   evrokavSiris marTlmsajulebis sasamarTlos 1994 wlis gadawyvetileba saqmeze:                
C-364/92, § 17 da § 27, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61992CJ0364& 
from=EN>, [23.11.2014].  
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vevo-saxelSekrulebo urTierTobebSi RonisZiebebis komerciuli miznebisTvis 

gamosayeneblad, miCneul iqna ekonomikur agentad miuxedavad imisa, rom mas sa-

xelmwifosagan mindobili hqonda aseTi RonisZiebebis mowyoba da axorcielebda 

iseT aqtivobebs, romlebic ar iyo ekonomikuri xasiaTis.36  

sainteresoa sasamarTlos mosazreba imasTan dakavSirebiT, Tu ramdenad CaiT-

vleba kerZo kompania, romelic saxelmwifosagan delegirebul mniSvnelovan sa-

xelmwifo funqciis ganmaxorcielebel saqmianobas eweva, ekonomikur agentad. ev-

rokavSiris marTlmsajulebis sasamarTlom saqmeze C-343/95 ganmarta, rom Jenoas 

portSi moqmedi kerZo SezRuduli pasuxismgeblobis kompania, romelic axorcie-

lebda bunebis dabinZurebaze zedamxedvelobas, ver CaiTvleba ekonomikur agen-

tad, radgan misi saqmianoba exeboda sajaro interesebs, ramdenadac sazRvao gare-

mos dacva saxelmwifos erT-erTi mniSvnelovani funqcia iyo.37  

precedentuli samarTlis mixedviT, ekonomikur agentad SeiZleba CaiTvalos 

sxvadasxva profesiis warmomadgenlebi. magaliTad, evrokavSiris marTlmsajule-

bis sasamarTlom saqmeze C-35/96 sabaJo agentebi, romlebic anazRaurebad saqmia-

nobas axorcielebdnen, miuxedavad imisa, rom isini saxelmwifos mier avtorize-

bul saqmianobas eweodnen, ekonomikur agentebad iTvlebian.38 garda amisa, sasa-

marTlos azriT, advokatTa asociaciis wevri advokati axorcielebs ekonomikur 

saqmianobas, radgan igi fasian iuridiul momsaxurebas eweva bazarze da, Sesabami-

sad, ekonomikur agents warmoadgens.39  

evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 101-e muxli gamoiyeneba ara 

marto ekonomikuri agentebis pirdapir koordinirebuli moqmedebebis mimarT, 

aramed aseve maTi institucionalizebuli TanamSromlobis formebis mimarTac, 

miuxedavad imisa, rom savaWro da profesiul asociaciebs ar aqvT komerciuli an 

ekonomikuri aqtivebis ganxorcielebis mizani. rogorc wesi, asociaciebi aerTia-

nebs msgavsi tipis industriaSi momuSave sawarmoebs da warmoadgens erTgvar fo-

rums, romlis meSveobiTac SeiZleba misma wevrebma moawyon Sexvedrebi, koordina-

cia gauwion erTmaneTis saqmianobas da dadon konkurenciis sawinaaRmdego SeTan-

xmebebi. asociaciebi pasuxismgeblobas iRebs, warmoadginos da daicvas wevrebis 

                                                 
36   evrokavSiris marTlmsajulebis sasamarTlos 2008 wlis gadawyvetileba saqmeze: C-49/07, 

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=67060&pageIndex=0&doclang=EN&mode
=lst&dir=&occ=first&part=1&cid=108098>, [23.11.2014]. 

37   evrokavSiris marTlmsajulebis sasamarTlos 1997 wlis gadawyvetileba saqmeze:                       
C-343/95, § 22, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61995CJ0343&from= 
EN>, [23.11.2014].  

38   evrokavSiris marTlmsajulebis sasamarTlos 1998 wlis gadawyvetileba saqmeze: C-35/96, 
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=43942&pageIndex=0&doclang=EN&mode
=lst&dir=&occ=first&part=1&cid=19229>, [23.11.2014]. 

39   evrokavSiris marTlmsajulebis sasamarTlos 2002 wlis gadawyvetileba saqmeze:                     
C-309/99, § 1, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61999CJ 
0309>, [23.11.2014]. 
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erTiani interesi sxva ekonomikuri operatorebis, samTavrobo struqturebisa da 

zogadad saxelmwifos winaSe. ekonomikuri agentebis gaerTianebebi SeiZleba iyos: 

 savaWro asociaciebi da

 profesiuli asociaciebi (advokatTa asociacia, buRalterTa asociacia,

arqiteqtorebis asociacia da sxva).  

evrokavSiris generalurma sasamarTlom daadgina, rom holandiis advokatTa 

asociaciis generaluri sabWo aris ekonomikur agentTa asociacia.40 Tumca, ri-
Card viSisa da david bailis azriT, sasamarTlo SeiZleba sxva poziciaze yofili-

yo im SemTxvevaSi, Tu sabWos wevrebi saxelmwifos mier iqnebodnen daniSnuli da 

ara uSualod wevrebis mier arCeuli.41  

101-e muxli gamoiyeneba asociaciasa da sxva ekonomikur agents Soris dadebu-

li SeTanxmebebis mimarTac. garda amisa, is SeiZleba gamoyenebul iqnes asociacie-

bis gadawyvetilebebis mimarTac. es ukanaskneli ver isargeblebs imunitetiT, Tu 

igi xelisuflebis organoebis mier mowonebuli an damtkicebulia. asociacia ase-

ve ver ganTavisufldeba pasuxismgeblobisagan, Tu misi funqciebi kanoniT aris 

gansazRvruli, an misi wevrebi mTavrobis mier iniSnebian. saqmeze C-35/96 evrokav-

Siris marTlmsajulebis sasamarTlom specialurad ganacxada gadawyvetilebis 

me-40 paragrafSi, rom saxelmwifo organos sajaro statusi ver aTavisuflebs 

ekonomikur agentebs (magaliTad, sabaJo agentebis asociacias) 101-e muxlis gamo-

yenebisagan.42  

101-e muxli ar gamoiyeneba ori an meti samarTlebrivi piris mimarT, Tu isini 

erT ekonomikur subieqts warmoadgenen. erTsa da imave korporatiul jgufSi ga-

erTianebul sawarmoebs, ra Tqma unda, SeuZliaT, erTmaneTTan dadon SeTanxmebe-

bi. Tumca, maT mimarT 101-e muxli ver iqneba gamoyenebuli, radgan es kompaniebi 

erTi ekonomikuri organizaciaa Tavisi personaliT, uZravi da moZravi qonebiT. 

magaliTisTvis SeiZleba moviyvanoT mSobeli da misi Svilobili sawarmo; princi-

pali da misi agenti, Tu es ukanaskneli pirvelis damxmare organoa da principal-

Sia integrirebuli; kontraqtori da qvekontraqtori. am SemTxvevaSi yuradReba 

eqceva im faqts, rom SeTanxmebis erTi mxare, magaliTad, mSobeli kompania, gadam-

wyvet gavlenas axdens meore, Svilobili kompaniis saqmianobaze. es ukanaskneli ki 

bazarze Tavisi saqmianobis warmarTvisas realur damoukideblobas ar flobs.  

rac Seexeba komerciul agents, rogorc wesi, is aris damoukidebeli ekonomi-

kuri operatori da, amdenad, ekonomikuri agentic 101-e muxlis Sesabamisad. Tum-

ca, zogierT SemTxvevaSi igi moqmedebs pricipalis saxeliT da valdebulia gana-

40   evrokavSiris marTlmsajulebis sasamarTlos 2002 wlis gadawyvetileba saqmeze:                 
C-309/99, § 1, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61999CJ 
0309>, [23.11.2014]. 

41    Whish R., Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 92. 
42   evrokavSiris marTlmsajulebis sasamarTlos 1998 wlis gadawyvetileba saqmeze: C-35/96, 

§ 40, <http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30ddf56582947a704004acdfab85263ebc
16.e34KaxiLc3qMb40Rch0SaxuPa3r0?text=&docid=43942&pageIndex=0&doclang=EN&mode=lst&dir=&o
cc=first&part=1&cid=49258>, [21.12.2014]. 



 
 

s.  menabdiSvili,  karteluri saqmianobis amkrZalav debulebaTa ZiriTadi terminebis 
ganmartebis sakiTxisaTvis 

 

 209

xorcielos misi instruqciebi da, Sesabamisad, igi pricipalis, rogorc erTiani 

ekonomikuri agentis, Semadgeneli nawili gamodis, ris gamoc igi ver CaiTvleba 

damoukidebel ekonomikur agentad. imisaTvis, rom komerciuli agenti CaiTvalos 

damoukidebel ekonimikur agentad 101-e muxlis Sinaarsidan gamomdinare, mas Ta-

vis Tavze ar unda hqondes aRebuli garkveuli saxis mniSvnelovani komerciuli da 

finansuri riskebi. magaliTad, komerciuli farTis qiriT aReba, gayidvis Semdegi 

momsaxureba, saqonlis garkveuli raodenobis maragSi qona iTvleba mniSvnelovan 

riskebad.43  

evrokavSiris pirveli instanciis sasamarTlom Tavis gadawyvetilebaSi saqme-

ze T-102/92 ganacxada, rom kompania parker peni da misi Svilobili kompaniebi, rom-

lebic germaniaSi, safrangeTSi, belgiaSi, espaneTsa da holandiaSi axdendnen pro-

duqciis distribucias, erT korporatiul jgufSi iyvnen gaerTianebuli da maT 

mimarT 101-e muxli ver iqneboda gamoyenebuli, radgan Svilobil kompaniebs ba-

zarze sakuTari saqmianobis gansazRvris realuri damoukidebloba ar hqondaT da 

isini asrulebdnen mSobeli kompaniis instruqciebs.44 Svilobili kompaniebis nac-

vlad rom yofiliyvnen damoukidebeli distributorebi, am SemTxvevaSi 101-e mux-

li gamoiyeneboda.  

rac Seexeba iseT SemTxvevas, rodesac Svilobil kompaniaSi 50-50 procentiani 

wilebi ekuTvniT erToblivad or sxvadasxva mSobel sawarmos da Svilobili kom-

pania Sesabamisad bazarze damoukidebel moTamaSed gvevlineba, Svilobil kompa-

niasa da mis romelime mSobel kompaniasTan dadebul SeTanxmebaze SeiZleba gav-

rceldes 101-e muxli.45  

mniSvnelovania imis aRniSvnac, rom mSobeli kompania SeiZleba pasuxismgeblo-

baSi mieces Tavisi Svilobili kompaniis mier konkurenciis samarTlis normebis 

darRvevis SemTxvevaSi, Tu mSobeli kompania ver daamtkicebs, rom Svilobil kom-

paniaze gadamwyvet gavlenas ver axorcielebda. amis damtkiceba ki, rogorc wesi, 

100 procentiani wilis mflobel mSobel kompaniebs Zalian uWirT.46  

aqve unda aRiniSnos isic, rom ekonomikuri agentis mier saxelis an samar-

Tlebrivi formis Secvla ar iwvevs pasuxismgeblobisagan ganTavisuflebas. Tu 

ekonomikuri agenti, mas Semdeg rac konkurenciis samarTlis normebi daarRvia, 

SeiZina sxva ekonomikurma agentma, bunebrivia, samarTaldarRvevaze pasuxismgeb-

loba daekisreba erToblivad samarTaldamrRvev da mis SemZen kompanias.  

sainteresoa iseTi SemTxveva, rodesac erTi ekonomikuri agenti Caidens sa-

marTaldarRvevas da im bizness, romelic pasuxismgebelia samarTaldarRvevaze, 

                                                 
43   Rose V., Bailey D., European Union Law of Competition, 2nd Ed., Oxford University Press, 2013, 98. 
44   evrokavSiris pirveli instanciis sasamarTlos 1995 wlis gadawyvetileba saqmeze:                   

T-102/92, § 1, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61992T 
J0102>, [23.11.2014]. 

45  Jones A., Sufrin B., EU Competition Law Text, Cases and Materials, 4th Ed., Oxford University Press, 
2011,137.  

46  Whish R., Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 94. 
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gayidis sxva kompaniaze. komisiisa da sasamarTlos azriT, Tu is ekonomikuri agen-

ti, romelic pasuxismgebelia am biznesisaTvis, kidev arsebobs, mas ekisreba pasu-

xismgebloba da ara biznesis axal SemZens. Tumca, Tu samarTaldamrRvevma ekono-

mikurma agentma Sewyvita bazarze funqcionireba, pasuxismgebloba mis SemZenze 

memkvidreobiT gadadis.47  

konkurenciis samarTlis darRvevebis pasuxismgeblobis memkvidreobiT gada-

cemaze saintereso ganmartebas iZleva evrokavSiris marTlmsajulebis sasamar-

Tlo saqmeze C-280/06. italiaSi saxelmwifo monopoliebis avtonomiuri adminis-

tracia (smaa) warmoadgenda saxelmwifo organos, romelic pasuxismgebeli iyo 

Tambaqos monopoliis marTvaze. 1999 wels misi aqtivebi gadaeca axlad Seqmnil sa-

xelmwifo organos, italiuri Tambaqos instituts (iTi). es ukanaskneli Semdeg 

privatizirebul iqna da britanul-amerikuli Tambaqos sawarmos kontrolis qveS 

aRmoCnda. mogvianebiT, italiis konkurenciis organom brali dasdo filip mori-

sis biznesjgufs italiaSi karteluri saqmianobis ganxorcielebaSi smaa-Tan (Sem-

dgom iTi-sTan erTad) da daajarima isini. iTi-s daakisres smaa-s mier ganxorcie-

lebul samarTaldarRvevaze pasuxismgebloba rogorc mis memkvidres da 20 mili-

oni evroTi daajarimes.48  

3.2. SeTanxmeba 

evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 101-e muxlis moTxovnaa Ti-

Toeulma ekonomikurma operatorma gansazRvros Tavisi politika da konkurenci-

is parametrebi damoukideblad, magaliTad, fasi, warmoeba, saqoneli, bazrebi, 

inovacia, investicia. igi krZalavs ekonomikuri agentebis erTobliv da ara indi-

vidualur moqmedebebs. aRniSnuli muxli saWiroebs `saidumlo morigebis~ ele-

mentebis arsebobas damoukidebel ekonomikur agentebs Soris. maT Soris raime sa-

xis TanamSromloba an farul (saidumlo) garigebaSi Sesvla akrZalulia, Tu amiT 

konkurencia mniSvnelovnad izRudeba. Tumca, ekonomikur agentebs SeuZliaT go-

nivrulad Seewyon konkurentebis arsebul an samomavlo sabazro qcevas, rasac pa-

ralelur yofaqcevas uwodeben. aseTi yofaqceva ar ikrZaleba, Tu ekonomikur 

agentebs Soris ar arsebobs raime saxis pirdapiri an arapirdapiri kontaqti. 101-e 

muxli exeba vertikalur SeTanxmebebsac da masSi arsebul SezRudvebs. amdenad, am 

muxlis mizania karteluri SeTanxmebebis aRmofxvra.  

zogadad, imisTvis, rom SeTanxmebaze 101-e muxli gavrceldes, sakmarisia sul 

mcire or ekonomikur agents gamoxatuli hqondes erToblivi ganzraxva, imoqme-

47  Whish R., Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 98. 
48  evrokavSiris marTlmsajulebis sasamarTlos 2007 wlis gadawyvetileba saqmeze: 

C-280/06, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=71493&pageIndex=0&doclang= 
EN&mode=lst&dir=&occ=first&part=1&cid=29570>, [23.11.2014].  
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don bazarze gansazRvruli mimarTulebiT. SeTanxmebis cneba koncentrirebulia 

mxareebs Soris survilebis Tanxvedraze, xolo Tu ra formiT aris igi gamoxatu-

li, umniSvneloa.49 

goideris azriT, maSin SeiZleba iTqvas, rom ekonomikurma agentebma miaRwies 

SeTanxmebas, rodesac maT Soris arsebobs sakmarisi konsensusi gansazRvrul sa-

kiTxebze da, Sesabamisad, pasuxismgeblobas iReben, imoqmedon garkveuli mimar-

TulebiT bazarze.50  

101-e muxlis gamoyeneba ar aris SezRuduli mxolod samarTlebrivi xelSek-

rulebebis mimarT. is aseve gamoiyeneba ekonomikuri agentebis TanamSromlobis 

mimarT, romelic miRweulia araformaluri SeTanxmebebis, ekonomikuri agentebis 

asociaciebis gadawyvetilebebis an SeTanxmebuli praqtikis meSveobiT. evrokavSi-

ris precedentuli samarTali farTo ganmartebas aZlevs terminebs: `SeTanxmeba, 

gadawyvetileba da SeTanxmebuli praqtika~.  

evrokavSiris pirveli instanciis sasamarTlom saqmeze T-41/96 termini `Se-

Tanxmeba~, 101-e muxlis Sinaarsidan gamomdinare, ganmarta rogorc `koncefcia, 

romelic koncentrirebulia sul mcire or mxares Soris neba-survilis damTxve-

vaze, misi gamomJRavnebis forma umniSvneloa, ramdenadac is warmoadgens mxareTa 

ganzraxvis utyuar/zust gamoxatvas~.51  

amdenad, mniSvnelovania, rom ekonomikurma agentebma gamoxaton TavianTi er-

Toblivi ganzraxva, imoqmedon konkretuli mimarTulebiT bazarze, Tumca gamo-

xatvis formas mniSvneloba ar aqvs. SeTanxmeba SeiZleba daidos rogorc werilo-

biTi, aseve zepiri formiT.  

101-e muxlis Sinaarsidan gamomdinare, SeTanxmebad iTvleba e.w. jenltmenebis 

SeTanxmeba52 da ubralo morigebac ki, miuxedavad imisa, rom maT samarTlebrivad 

savaldebulo Zala ar aqvT. winaswari SeTanxmeba e.w. protokolis saxiT aseve Se-

Tanxmebis saxea. evrokavSiris komisiis azriT, xelSekrulebaSi mocemuli stan-

dartuli saxelSekrulebo pirobebic SeiZleba ganxilul iqnes SeTanxmebad. sa-

vaWro asociaciebis wesdebebi/konstituciebi da savaWro asociaciebs Soris da-

debuli SeTanxmebebic SeiZleba CaiTvalos SeTanxmebad. saxelmZRvaneloebi da 

                                                 
49   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 

2012, 51.  
50   Goyder D.G., Goyder J., Albors-Ilorens A., Goyder’s EC Competition Law, 5th Ed., Oxford University Press, 

2009, 83.  
51   evrokavSiris pirveli instanciis sasamarTlos 2000 wlis gadawyvetileba saqmeze:                      

T-41/96, § 69, <http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d561b12b3b65c 
148768c22ef69864cc1b8.e34KaxiLc3eQc40LaxqMbN4Obh8Le0?text=&docid=45755&pageIndex=0&doclan
g=EN&mode=lst&dir=&occ=first&part=1&cid=120924>, [26.11.2014].  

52   evrokavSiris pirveli instanciis sasamarTlos 2008 wlis gadawyvetileba saqmeze:                 
T-53/03, § 82, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=67378&pageIndex=0&doclang 
=EN&mode=lst&dir=&occ=first&part=1&cid=126886>, [26.11.2014].  
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direqtivebi, romlebsac erTi mxare gamoscems da meore mxare asrulebs SeiZleba, 

aseve SeTanxmebad dakvalificirdes. 

cirkularebi da Setyobinebebi, romlebsac mwarmoebeli ugzavnis Tavis dile-

rebs an distributorebs, maT Soris arsebuli generaluri SeTanxmebis nawilad Se-

iZleba CaiTvalos. korespondenciis gacvlac SeiZleba SeTanxmebad iqnes miCneuli.  

formaluri SeTanxmeba, miuxedavad imisa, rom yvela sakiTxze ar iqna Tanxmoba 

miRweuli, aseve SeiZleba CaiTvalos SeTanxmebad. garda amisa, SeTanxmebad an Se-

Tanxmebul praqtikad SeiZleba CaiTvalos iseTi Sexvedra, rodesac misi mxolod 

erT-erTi monawile amJRavnebs Tavis ganzraxvas.53  

ekonomikuri agentis mier imis gancxadeba, rom konkurenciis sawinaaRmdego 

SeTanxmebaSi monawileoba mas sxva movaWreebis qcevam aiZula, ver iqneba samar-

TaldarRvevis gamamarTlebeli. es SeiZleba jarimis Semcirebis safuZveli iyo.  

rTuli samarTaldarRvevebis SemTxvevaSi evrokavSiris komisiam konkurenci-

is samarTlis normebis darRvevebis saqmeebze gamoiyena ormagi klasifikacia, rac 

Semdeg sasamarTlom moiwona. misi mtkicebiT, Tu samarTaldarRveva Seicavs ori-

ves, SeTanxmebisa da SeTanxmebuli praqtikis elementebs, komisias ar moeTxoveba 

imis zedmiwevniT mtkiceba, rom arsebobda orive SeTanxmeba da SeTanxmebuli 

praqtika samarTaldarRvevis periodSi. komisias aseT SemTxvevebSi SeuZlia ga-

nacxados, rom adgili hqonda `SeTanxmebas da/an SeTanxmebul praqtikas.~ evrokav-

Siris marTlmsajulebis sasamarTlom Tavis gadawyvetilebaSi saqmeze C-238/05 ga-

nacxada, rom miuxedavad imisa, rom `101-e muxli ganasxvavebs ekonomikur agentebs 

Soris SeTanxmebul praqtikas, SeTanxmebas da ekonomikuri agentebis asociacie-

bis gadawyvetilebas, am muxlis mizania, akrZalos ekonomikur agentebs Soris 

sxvadasxva formis koordinacia da faruli SeTanxmeba. Sesabamisad, mocemul saq-

meze TanamSromlobis zust daxasiaTebas ar SeuZlia Secvalos 101-e muxlidan ga-

momdinare samarTlebrivi analizi~.54
 

komisiam polipropilenis saqmeze ganacxada, rom ar iyo imis mtkiceba saWiro, 

rom TiToeuli ekonomikuri agenti monawileobda samarTaldarRvevis yovel ga-

movlinebaSi. misi azriT, mxolod imis dadgenaa aucilebeli, rom ekonomikurma 

agentma zogadad kartelur saqmianobaSi miiRo monawileoba. mogvianebiT sasamar-

Tlo daeTanxma komisias da ganacxada, rom xangrZlivi da rTuli samarTaldar-

Rvevebis SemTxvevaSi, romelic ekonomikur agentebs Soris sabazro pirobebis da-

regulirebas isaxavs miznad da, romelSic CarTuli aris mravali ekonomikuri 

53   evrokavSiris pirveli instanciis sasamarTlos 2001 wlis gadawyvetileba saqmeze:
T-53/03, § 54, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=46523&pageIndex=0&doclang 
=EN&mode=lst&dir=&occ=first&part=1&cid=134786>, [26.11.2014].  

54   evrokavSiris marTlmsajulebis sasamarTlos 2006 wlis gadawyvetileba saqmeze:
C-238/05, § 32, <http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5044a7acaa066431 
c8a36bce75d46c81f.e34KaxiLc3qMb40Rch0SaxuOc310?text=&docid=65421&pageIndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=406980>, [26.11.2014].  
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agenti, komisias ar moeTxoveba samarTaldarRvevis zustad klasificireba da 

imis dadgena, Tu rogori iyo romelime ekonomikuri agentis samarTaldarRvevaSi 

monawileobis done konkretul periodSi.55  

karteluri SeTanxmebebi xSirad rTulia da didi xnis ganmavlobaSi grZelde-

ba. masSi CarTuli ekonomikuri agentebidan nawili ufro aqtiuri SeiZleba iyos, 

nawili ki pasiuri, zogierTi monawile SeiZleba garkveul periodSi gamovides Se-

Tanxmebidan da Semdeg isev SeuerTdes mas. zogierTi ki SeiZleba eswrebodes Sex-

vedras an komunikaciaSi iyos sxvebTan imisTvis, rom informacia miiRos, Tumca 

mas ganzraxuli ar hqondes SeTanxmebuli gegmis Sesruleba.56  

komisiisa da sasamarTlos azriT, erTmaneTTan dakavSirebuli SeTanxmebebi 

SeiZleba erT SeTanxmebad ganvixiloT. kerZod, komisiam 1980-iani wlebidan gana-

viTara `erTi, saerTo SeTanxmebis~ cneba, romlis safuZvelzec pasuxismgebloba 

ekisreboda ekonomikur agentebs, miuxedavad imisa, isini yoveldRiur saqmianoba-

Si iyvnen CarTuli Tu SedarebiT pasiur rols asrulebdnen kartelur saqmianoba-

Si. polipropilenis saqmeze57 komisiam daadgina, rom navTobqimiur seqtorSi 15 

ekonomikuri agenti ramdenime wlis ganmavlobaSi CarTuli iyo kartelur saqmia-

nobaSi da 101-e muxlis ramdenime moTxovnas arRvevda. maT Soris iyo fasebis fiq-

sacia da kvotebis dadgena. karteluri saqmianoba ZiriTadad moicavda sxvadasxva 

SeTanxmebas, maT Soris ZiriTadad zepiri formis garigebebs. Tumca, komisiam isi-

ni erT, saerTo SeTanxmebad daakvalificira da dasaja yvela samarTaldarRvevaSi 

monawile ekonomikuri agenti, miuxedavad imisa, rom zogierTi maTgani ar eswre-

boda yvela Sexvedras, ar monawileobda kartelis yoveldRiur marTvaSi da xanda-

xan SeTanxmebis pirobebsac ki arRvevda. 

evrokavSiris precedentuli samarTlis mixedviT, iseT Sexvedraze ubralod 

daswrebac ki, romelic aSkarad konkurenciis sawinaaRmdego xasiaTs atarebs, miu-

xedavad imisa, rom damswre ekonomikuri agenti Sexvedraze miRebul gadawyveti-

lebas ar Seasrulebs, konkurenciis samarTlis normebis darRvevas warmoadgens. 

garda im SemTxvevisa, rodesac igi sajarod distancirebas moaxdens Sexvedraze 

miRweuli gadawyvetilebisagan. Tumca, es ise ar unda ganimartos, TiTqos samar-

TaldarRvevaSi monawile ekonomikur agents moeTxovebodes konkurenciis orga-

nosTvis informaciis miwodeba. magram, sul mcire, konkurentebs da arsebobis 

SemTxvevaSi Sexvedris organizator savaWro asociaciis samdivnos unda misweros, 

rom mas ar surs ganixilebodes kartelis wevrad da arc konkurenciis sawinaaR-

mdego Sexvedrebis monawiled.58 

                                                 
55   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 

2012, 70-71.  
56   Whish R., Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 101.  
57   evrokavSiris komisiis 1986 wlis gadawyvetileba saqmeze: 86/398/EEC, § 80-81, <http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31986D0398:EN:HTML>, [26.11.2014].  
58   Bailey D., Publicly Distancing Oneself from a Cartel, Journal World Competition, 2008, 32, 177.  
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101-e muxli, rogorc zemoT aris aRniSnuli, gamoiyeneba vertikalur urTi-

erTobis mimarTac, Tu ori an meti ekonomikuri agentis qceva SeTanxmebulia. ev-

rokavSiris precedentul samarTalSi iyo ramdenime SemTxveva, rodesac komisiis 

azriT, vertikalur urTierTobaSi ekonomikur agentebs Soris adgili hqonda Se-

Tanxmebas an SeTanxmebul praqtikas, Tumca sasamarTlom komisiis Sexeduleba ar 

gaiziara.  

evrokavSiris komisiisa da sasamarTlos azriT, kompaniebsa da mis damoukide-

bel distributorebs Soris Tu arsebobs garkveul sabazro qmedebebis ganxor-

cielebaze ormxrivi Tanxmoba, es iqneba mdumare Tu gamoxatuli, aseT SemTxvevaSi 

SeiZleba maT Soris SeTanxmebis an SeTanxmebuli praqtikis arsebobis dadgena. ma-

galiTad, Tu mwarmoebeli distributors ugzavnis cirkularebs, romliTac mas 

ekrZaleba misi qveynidan meore qveyanaSi saqonlis eqsporti da am ukanasknelma 

moiwona da asrulebs am moTxovnas, Sesabamisad, mxareebs Soris arsebobs ormxrivi 

Tanxmoba.59  

komisiam kompania baieri da misi distributorebi daajarima iseTi SeTanxmebis 

arsebobis gamo, romelic paralelur vaWrobas zRudavda farmacevtul seqtorSi. 

Tumca, sasamarTlom komisiis gadawyvetileba gaauqma im safuZvliT, rom komisiam 

ver SeZlo mxareebs Soris SeTanxmebis arsebobis damtkiceba. rogorc saqmis masa-

lebidan irkveva, kompania baierma, Tavis distributorebs safrangeTsa da espa-

neTSi Seumcira miwodebis moculoba, raTa maTTvis SeezRuda medikamentebis eq-

sporti gaerTianebul samefoSi, sadac 40%-iT Zviri Rirda mocemuli medikamenti. 

distributorebs evalebodaT mxolod imdeni maragis qona, ramdenic saWiro iyo 

adgilobrivi farmacevtuli kompaniebis miwodebisaTvis. komisiis mtkicebiT, bai-

ersa da mis distributorebs Soris adgili hqonda mdumare SeTanxmebas gaerTia-

nebul samefoSi medikamentebis eqsportis dauSveblobaze. komisiis ganmartebiT, 

amas is faqtic adasturebda, rom distributorebma mas Semdeg Sewyvites gaerTia-

nebul samefoSi eqsporti, rac baierma Seamcira miwodeba. es ukanaskneli amtki-

cebda, rom namdvilad Seamcira miwodebis moculoba safrangeTSi da espaneTSi, 

Tumca igi moqmedebda erTpirovnulad da aranairi SeTanxmeba ar arsebobda. evro-

kavSiris generalurma sasamarTlom apelaciis Sedegad gaauqma komisiis gadawyve-

tileba60 da ganacxada, rom SeTanxmebas adgili aqvs maSin, rodesac erTi piri mdu-

mared eTanxmeba im praqtikas da RonisZiebebs, romlebic miiRo meore pirma. sasa-

marTlos ganmartebiT, komisiam ver SeZlo daemtkicebina, rom baierma distribu-

torebs dauwesa eqsportis akrZalva da distributorebma ganizraxes gahyolod-

59   Whish R., Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 105-107. 
60   evrokavSiris pirveli instanciis sasamarTlos 2000 wlis gadawyvetileba saqmeze:

T-41/96, <http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d5aa95d5c2395c4cdb8c34 
b9bb49a667e6.e34KaxiLc3eQc40LaxqMbN4Obh8Le0?text=&docid=45755&pageIndex=0&doclang=EN& 
mode=lst&dir=&occ=first&part=1&cid=330333>, [28.11.2014]. 
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nen baieris eqsportis Semcirebis politikas. kasaciaze evrokavSiris marTlmsa-

julebis sasamarTlom ZalaSi datova generaluri sasamarTlos gadawyvetileba.61  

komisiam brali dasdo JCB-s imaSi, rom igi Sesuli iyo vertikalur SeTanxmebaSi 

Tavis distributorebTan, rac iTvaliswinebda fasdaklebebisa da gasayidi fasis 

fiqsacias. Tumca, sasamarTlom ar gaiziara komisiis mosazreba imasTan dakavSire-

biT, rom mwarmoebels hqonda sarekomendacio fasebi Tavisi distributorebisaTvis 

da am ukanasknelebis fasebis gadawyvetilebaze es rekomendaciebi zemoqmedebda.62  

 
3.3. gadawyvetileba 

 
damoukidebel ekonomikur agentebs Soris koordinacia SeiZleba miRweul iq-

nes savaWro asociaciis meSveobiT. savaWro asociacias SeiZleba mieniWos mniSvne-

lovani roli, Tu karteli didi raodenobis wevrebisagan Sedgeba da kartelis we-

sebis Sesrulebis monitoringis saWiroeba arsebobs. evrokavSiris funqcionire-

bis SeTanxmebis 101-e muxli, Tavisi sityvasityviTi mniSvnelobidan gamomdinare, 

uSualod gamoiyeneba ekonomikuri agentebis asociaciebis mimarTac da maTi pasu-

xisgebaSi micema da dajarimebac SeiZleba.63  

savaWro asociaciebs, rogorc wesi, aqvT dawerili wesdeba/konstitucia da 

sxva regulaciebi, romlebic moicaven: 

 asociaciis miznebs; 

 wevrobis moTxovnebs; 

 asociaciis saqmianobisa da marTvis wesebs; 

 wevrobis Sewyvetis wesebs.64 

savaWro asociaciebis wesdeba/konstitucia kvalificirdeba, rogorc gadawy-

vetileba, iseve rogorc asociaciis saqmianobis maregulirebeli sxva wesebi. aso-

ciaciis mier miRebuli rekomendaciebi miCneul iqna aseve gadawyvetilebad, miu-

xedavad imisa, rom rekomendacias ar aqvs savaldebulo Zala misi wevrebis mimarT, 

an igi erTsulovnad ar iqna miRebuli misi wevrebis mier. rekomendaciebis Sem-

TxvevaSi mxedvelobaSi unda miviRoT Semdegi garemoebebi: 1. misi wevrebi warsul-

Si asrulebdnen Tu ara rekomendacias da 2. rekomendaciebis Sesrulebas mniSvne-

lovani gavlena hqonda Tu ara konkurenciaze.65 magaliTad, gaerTianebul saqmeze 

                                                 
61   evrokavSiris marTlmsajulebis sasamarTlos 2004 wlis gadawyvetileba gaerTianebul 

saqmeebze: C-2/01 P and C-3/01 P, <http://curia.europa.eu/juris/document/document.jsf?text=&docid= 
48819&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=330452>, [28.11.2014]. 

62   evrokavSiris pirveli instanciis sasamarTlos 2004 wlis gadawyvetileba saqmeze: T-
67/01, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=48838&pageIndex=0&doclang=EN 
&mode=lst&dir=&occ=first&part=1&cid=334235>, [28.11.2014]. 

63   Whish R., Bailey D., Competition Law, 7th Ed., Oxford University Press, 2012, 112-113. 
64  Goyder D.G., Goyder J., Albors-Ilorens A., Goyder’s EC Competition Law, 5th Ed., Oxford University Press, 

2009, 97-98.  
65   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 

2012, 78.  
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96-102, 104, 105, 108 da 110/82 wylis miwodebis ekonomikuri agentebis asociaciam 

rekomendacia misca Tavis wevrebs, ar SeuerTon ZiriTad sistemas is WurWlis sa-

recxi manqanebi, romlebsac ar hqondaT miRebuli WurWlis sarecxis mwarmoebeli 

belgiuri asociaciisagan Sesabamisobis sertifikati. komisiam da sasamarTlom ga-

nacxades, rom am rekomendacias, miuxedavad imisa, rom ar iyo savaldebulo xasia-

Tis, SeeZlo SeezRuda konkurencia, radgan mas Sedegad mohyveboda im eleqtro-

mowyobilobebis mwarmoeblebis mimarT diskriminacia, romlebsac belgiaSi Semo-

aqvT produqcia.66  

 
3.4. SeTanxmebuli praqtika 

 
evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 101-e muxli vrceldeba ro-

gorc formalur, aseve araformalur SeTanxmebebzec. misi mizania, aikrZalos 

ekonomikuri agentebis iseTi TanamSromlobis formebic, romlebic, 101-e muxlis 

Sinaarsidan gamomdinare, SeTanxmebad ver dakvalificirdebian.  

ariel ezraCis azriT, SeTanxmebul praqtikas ar axasiaTebs SeTanxmebis/xel-

Sekrulebis yvela elementi. igi gamomdinareobs monawileebis koordinirebuli 

yofaqcevidan. misi mtkicebiT, paraleluri yofaqceva ar SeiZleba gaigivdes Se-

Tanxmebul praqtikasTan. magram igi SeiZleba SeTanxmebuli praqtikis Zlieri 

mtkicebuleba iyos, Tu mis Sedegad iseTi konkurentuli pirobebia bazarze Seq-

mnili, romelic normalur sabazro pirobebs ewinaaRmdegeba, produqtis bunebis, 

ekonomikuri agentebis raodenobis, sididisa da Sesabamisi bazris moculobis 

gaTvaliswinebiT.67  

polipropilis saqmeze evrokavSiris generalurma sasamarTlom moiwona komi-

siis gadawyvetileba imasTan dakavSirebiT, rom ekonomikuri agentebis qceva SeiZ-

leba dakvalificirdes rogorc SeTanxmebuli praqtika 101-e muxlis mixedviT im 

SemTxvevaSic ki, rodesac mxareebs naTlad ar SeumuSavebiaT erTiani gegma, rome-

lic bazarze maT qcevas gansazRvravs, Tumca Segnebulad daTanxmdnen an erTgu-

lebi rCebian im faruli garigebisa, romelic gaaadvilebs/xels uwyobs maTi ko-

merciuli qcevis koordinacias.68 apelaciaze sasamarTlom ganacxada, rom SeTan-

xmebuli praqtika arsebobs maSin, rodesac: 

 ori an meti ekonomikuri agenti Tanxmdebian erTad; 

 ekonomikuri agentebi bazarze moqmedeben faruli SeTanxmebis Sesabamisad da 

                                                 
66   evropis gaerTianebis sasamarTlos 1983 wlis gadawyvetileba gaerTianebul saqmeze:          

96-102, 104, 105, 108 da 110/82, § 10, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri= 
CELEX:61982CJ0096&from=EN>, [30.12.2014].  

67   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 
2012, 63.  

68   evrokavSiris pirveli instanciis sasamarTlos 1991 wlis gadawyvetileba saqmeze: T-7/89, 
§ 255, <http://curia.europa.eu/juris/showPdf.jsf?text=&docid=102758&pageIndex=0&doclang=en&mode= 
lst&dir=&occ=first&part=1&cid=13804>, [18.12.2014]. 
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 mizezSedegobrivi kavSiri arsebobs koncentraciasa da bazarze ganxorcie-

lebul qmedebas Soris.69  

SeTanxmebuli praqtikis ganmarteba evropis gaerTianebis sasamarTlom mog-

vca Tavis gadawyvetilebaSi saqmeze 48-69, romelSic saRebavebis ramdenime mwar-

moebeli daajarimes SeTanxmebuli praqtikis meSveobiT fasebis fiqsaciisaTvis. 

komisia daeyrdno sxvadasxva mtkicebulebas, maT Soris fasebis matebis odenobisa 

da periodebis msgavsebas, mSobeli kompaniebis mier Svilobili kompaniebisTvis 

instruqciebis gagzavnis droisa da misi Sinaarsis msgavsebas da im faqts, rom da-

jarimebul ekonomikur agentebs Soris araformaluri kavSiri arsebobda. gadawy-

vetilebis 64-e paragrafSi termini `SeTanxmebuli praqtika~ ganmartebulia, ro-

gorc `ekonomikur agentebs Soris iseTi koordinacia, romelsac ver uwodebT Se-

Tanxmebas, Tumca igi Segnebulad anacvlebs konkurenciis riskebs praqtikuli Ta-

namSromlobiT~.70  

sasamarTlom SeTanxmebuli praqtikis cnebasTan dakavSirebiT Tavis gadawyve-

tilebaSi gaerTianebul saqmeze 40-48, 50, 54-56, 111, 113 da 114-73 damatebiT ga-

nacxada, rom saWiro ar aris urTierTTanamSromloba an pirdapiri an iribi kon-

taqti an raime realuri gegmis Sedgena imisaTvis, rom ekonomikuri agentebis ko-

ordinacia SeTanxmebul praqtikad CaiTvalos.71 sasamarTlos azriT, 101-e muxli 

krZalavs `ekonomikur agentebs Soris raime saxis pirdapir an arapirdapir kon-

taqts, romlis mizani an Sedegi aris bazarze faqtobrivi an potenciuri konku-

rentis qcevaze zegavlenis moxdena an aseTi konkurentisTvis im qcevis gamJRavne-

ba, romlis ganxorcielebac man ganizraxa bazarze~.72  

SeTanxmeba, rogorc zemoT aRiniSna, aris mxareebis SeTanxmebuli moqmedeba 

da misi dasja SesaZlebelia, miuxedavad imisa, igi aris Tu ara bazarze realurad 

ganxorcielebuli. SeTanxmebisagan gansxvavebiT, SeTanxmebuli praqtikis Sem-

TxvevaSi saWiroa ara marto koncentraciis mtkicebulebis warmodgena, aramed 

aseve imis dadgenac, rom mxareebma SeTanxmebuli praqtika realurad bazarze ga-

naxorcieles. evropis sasamarTlos azriT, SeTanxmebuli praqtikis cneba moicavs 

rogorc ekonomikur agentebs Soris koncentracias da maT Semdgom qcevas bazar-

ze, aseve am ors Soris mizezSedegobriv kavSirs.73 Tumca, aqve unda aRiniSnos, rom, 

precedentuli samarTlidan gamomdinare, SeTanxmebuli praqtika SeiZleba 101-e 

                                                 
69   Rose V., Bailey D., European Union Law of Competition, 2nd Ed., Oxford University Press, 2013, 114.  
70   evropis gaerTianebis sasamarTlos 1972 wlis gadawyvetileba saqmeze: 48-69, <http://eur-

lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61969CJ0048&from=E>, [02.12.2014].  
71   evropis gaerTianebis sasamarTlos 1975 wlis gadawyvetileba gaerTianebul saqmeze:            

40-48, 50, 54-56, 111, 113 da 114-73, § 4, <http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri= 
CELEX:61973CJ0040&from=EN>, [02.12.2014].  

72   iqve. 
73   evrokavSiris marTlmsajulebis sasamarTlos 1999 wlis gadawyvetileba saqmeze:                  

C-199/92 P, § 161, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=44313&pageIndex=0& 
doclang=EN&mode=lst&dir=&occ=first&part=1&cid=151317>, [03.12.2014].  
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muxlis mixedviT aikrZalos, miuxedavad misi antikonkurenciuli Sedegebisa ba-

zarze.74  

mniSvnelovania imis dadgena, Tu ra sixSiris/intensiobis TanamSromlobaa sa-

Wiro ekonomikur agentebs Soris imisaTvis, rom maTi koordinacia SeTanxmebul 

praqtikad CaiTvalos. rac ufro xSirad da didi xania TanamSromloben ekonomiku-

ri agentebi, miT ufro didi albaTobaa imisa, rom maTi Soris SeTanxmebuli praq-

tika iyo.75 garda amisa, sainteresoa imis garkvevac, SeTanxmebul praqtikad iT-

vleba Tu ara erTi Sexvedra. Tu SeTanxmebulobis elementebi arsebobs da Sexved-

raze miRebulma informaciam ekonomikuri agentebis qcevaze gavlena moaxdina, 

konkurenciis organoebma aseTi erTjeradi Sexvedrac ki SeiZleba SeTanxmebul 

praqtikad daakvalificiron, radgan arsebobs varaudi, rom ekonomikuri agenti, 

romelic eswreba Sexvedras da bazarze aqtiuri rCeba, iTvaliswinebs Sexvedraze 

gavrcelebul informacias da, Sesabamisad, gansazRvravs Tavis saqmianobas bazar-

ze, garda im SemTxvevisa, rodesac amis sapirispiros damtkiceba SeuZliaT Sesaba-

mis ekonomikur agentebs.  

mniSvnelovani ganmarteba mogvca evrokavSiris marTlmsajulebis sasamar-

Tlom Tavis gadawyvetilebaSi saqmeze C-8/08, romelic holandiaSi mobiluri ope-

ratorebis erT Sexvedras exeboda da romelzec dilerebisaTvis sakomisios Sem-

cirebis sakiTxi ganixiles. sasamarTlos azriT, ekonomikur agentebs Soris Sex-

vedrebis raodenobam, sixSirem da formam rom ekonomikuri agentebis sabazro 

qcevis SeTanxmeba moaxdinos, es damokidebulia SeTanxmebuli moqmedebis saganze 

da Sesabamisi bazris pirobebze. aRniSnul saqmeze, sasamarTlos azriT, SesaZlebe-

li iyo imis dadgena, rom mobiluri operatorebis erTma Sexvedramac ki saSualeba 

misca ekonomikur agentebs bazarze fasebi SeemcirebinaT da maTi saqmianoba Se-

Tanxmebul praqtikad dakvalificirebuliyo.76  

3.5. mizani 

ekonomikur agentebis SeTanxmeba mxolod maSin aris akrZaluli, Tu misi miza-

nia an mas Sedegad mohyveba konkurenciis Tavidan acileba, SezRudva an damaxinje-

ba. evrokavSiris funqcionirebis SeTanxmebis 101-e muxlSi arsebuli terminebi 

`mizani~ da `Sedegi~ cal-calke ikiTxeba. maT Soris aris kavSiri `an~, rac maT al-

ternatiul moTxovnebad aqcevs. precedentuli samarTlidan gamomdinare, SeiZ-

74   evrokavSiris marTlmsajulebis sasamarTlos 1999 wlis gadawyvetileba saqmeze:              
C-199/92 P, § 163, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=44313&pageIndex=0& 
doclang=EN&mode=lst&dir=&occ=first&part=1&cid=151317>, [03.12.2014]. 

75   evrokavSiris generaluri sasamarTlos 2013 wlis gadawyvetileba saqmeze: T-587/08, § 565, 
<http://curia.europa.eu/juris/document/document.jsf?docid=134982&doclang=EN>, [03.12.2014].  

76   evrokavSiris marTlmsajulebis sasamarTlos 2009 wlis gadawyvetileba saqmeze: C-8/08, 
§ 59-61, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=74817&pageIndex=0&doclang=
EN&mode=lst&dir=&occ=first&part=1&cid=155089>, [02.12.2014].  
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leba imis Tqma, rom Tu SeTanxmebis pirobebidan naTelia, rom misi mizania bazarze 

konkurenciis Tavidan acileba, SezRudva an damaxinjeba, aRar aris saWiro misi Se-

degebis Semowmeba imisaTvis, rom SeTanxmeba aikrZalos. am SemTxvevaSi, SeTanxme-

bis Sedegis analizi mxolod imisTvis aris saWiro, rom miyenebuli ziani daanga-

riSdes zaralis anazRaurebis sasarCelo moTxovnis dadgenisaTvis da, Sesabami-

sad, moxdes jarimebis gamoTvlac.77  

aRsaniSnavia is faqtic, rom miuxedavad imisa, rom mxareebs SeiZleba ar hqon-

daT konkurenciis SezRudvis subieqturi ganzraxva, maTi mizani mxolod Sesaba-

mis seqtorSi krizisTan gamklaveba iyo, es faqtori ar gamoricxavs 101-e muxlis 

gamoyenebas aseTi SeTanxmebis mimarT. evrokavSiris marTlmsajulebis sasamar-

Tlom ganacxada saqmeze C-209/07, rom SeTanxmeba miznidan gamomdinare SemzRud-

velad SeiZleba CaiTvalos, miuxedavad imisa, rom misi erTaderTi mizani ar aris 

konkurenciis SezRudva da mas sxva kanonieri miznebic aqvs.78  

ariel ezraCis azriT, miznidan gamomdinare konkurenciis SemzRudveli Se-

Tanxmebebis akrZalva gaTvaliswinebulia imisaTvis, rom daisajos iseTi samar-

TaldarRvevebi, romlebic ar dasrulebula. am SemTxvevaSi mxolod SeTanxmebis 

Sedegi ki ar unda iyos mxedvelobaSi miRebuli, aramed SeTanxmebis mxareebis gan-

zraxvac mniSvnelovan faqtors warmoadgens. misi mtkicebiT, 101-e muxlis mizania 

sarisko samarTaldarRvevebis Tavidan acileba. magaliTisaTvis mas mohyavs nas-

vam mdgomareobaSi an narkotikuli nivTierebis zemoqmedebis qveS avtomanqanis 

marTva, rac zogierTi qveynis kanonmdeblobiT administraciul an sisxlissamar-

Tlebriv darRvevad iTvleba. am SemTxvevaSi aseTi qmedebis dasja damokidebuli 

ar aris imaze, mZRoli avtosagzao SemTxvevas gamoiwvevs Tu ara.79  

evrokavSiris komisiam 2014 wlis 25 ivniss miiRo saxelmZRvanelo `miznidan ga-

momdinare~ konkurenciis SezRudvebze,80 romelic iTvaliswinebs iseTi SeTanxme-

bebis dadgenas, romlebic isargebleben umniSvnelo SezRudvebis statusiT da 

ganTavisuflebuli iqnebian akrZalvebidan. aRniSnuli saxelmZRvanelo iZleva 

erTgvar `usafrTxo TavSesafars~ im SemTxvevaSi, Tu SeTanxmebaSi monawile eko-

nomikuri agentebis sabazro wili ar aRemateba saxelmZRvaneloSi miTiTebul 

odenobas da igi ar Seicavs mZime SezRudvebs.  

                                                 
77   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 

2012, 88.  
78   evrokavSiris marTlmsajulebis sasamarTlos 2008 wlis gadawyvetileba saqmeze:                   

C-209/07, § 21, <http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130de8371436c4389470 
ca5d3e1ffb53d2a34.e34KaxiLc3eQc40LaxqMbN4ObhePe0?text=&docid=68784&pageIndex=0&doclang=en
&mode=lst&dir=&occ=first&part=1&cid=460942>, [20.12.2014].  

79   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 
2012, 89.  

80   `miznidan gamomdinare~ konkurenciis SezRudvebze evrokavSiris komisiis 2012 wlis 
saxelmZRvanelo (Guidance on restrictions of competition "by object" for the purpose of defining which 
agreements may benefit from the De Minimis Notice), <http://ec.europa.eu/competition/antitrust/legisla 
tion/de–minimis–notice–annex.pdf>, [10.12.2014]. 
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`miznidan gamomdinare~ da `Sedegidan gamomdinare~ konkurenciis SezRudve-

bis gamijvna moxda imis gamo, rom ekonomikur agentebs Soris gansazRvruli saxis 

SeTanxmebebiT gaTvaliswinebuli SezRudvebi, Tavisi bunebidan/arsidan gamomdi-

nare, normaluri konkurentuli pirobebisaTvis sazianoa. aseT SezRudvebs kon-

kurenciaze uaryofiTi efeqtis didi potenciali aqvs, ris gamoc aRar aris saWi-

ro 101-e muxlis gamosayeneblad imis analizi, Tu ra realur an savaraudo anti-

konkurentuli Sedegebis momtania isini bazarze.81  

`miznidan gamomdinare~ SeTanxmebebis analizisas mxedvelobaSi unda iqnes mi-

Rebuli sxvadasxva faqtori, magaliTad, SeTanxmebis debulebebis Sinaarsi, SeTan-

xmebis miznebi ekonomikur da samarTlebriv konteqstSi. komisiis azriT, aseve 

mniSvnelovania imis dadgena, SeTanxmeba dadebulia realur an potenciur konku-

rentebs Soris Tu arakonkurentebs Soris. konkurentebs Soris anu horizonta-

luri SeTanxmebis SemTxvevaSi, konkurenciis miznidan gamomdinare, sami katego-

riis klasikuri SezRudva arsebobs. esenia gasayidi an Sesasyidi fasebis fiqsacia, 

warmoebis SezRudva da bazrebis gayofa, romelic moicavs rogorc geografiul, 

aseve produqtis da klientebis ganawilebas. rac Seexeba arakonkurentebs Soris 

arsebul vertikalur SeTanxmebebs, isini, miznidan gamomdinare, SeiZleba Seicav-

dnen konkurenciis iseT SezRudvebs, rogoricaa gasayidi (minimaluri) fasis fiq-

sacia, agreTve SezRudvebs, romlebic zRudaven romelime teritoriaze gayid-

vebs an gansazRvruli klientebisaTvis miyidvas.82  

aRniSnuli SezRudvebi SeiZleba ar CaiTvalos `miznidan gamomdinare~ SezR-

udvad, Tu isini gaTvaliswinebulia konkurentebs Soris iseTi farTo TanamSrom-

lobis SeTanxmebebSi, romlebic aerTianeben damatebiT unarebsa da qonebas. maga-

liTad, warmoebis SeTanxmebebSi Tu mxareebi SeTanxmdnen warmoebis odenobaze 

imis gaTvaliswinebiT, rom konkurenciis sxva parametrebi ar aris aRmofxvrili.83 

ekonomikuri agentebis mier sajaro tenderebSi SeTanxmebuli manipulaciuri 

moqmedebebiT monawileoba, magaliTad, Tu erTi an ramdenime maTgani ar Seitans 

sakuTar winadadebas, ukan gamoitans Tavis SeTavazebas an xelovnurad maRal fass 

SesTavazebs, rogorc wesi, iTvleba konkurenciis SezRudvad `miznidan gamomdi-

nare~. iseTi SeTanxmebebi SeiZleba dakvalifirdes rogorc fasebis fiqsacia an/da 

bazrebis gayofa.84  

`miznidan gamomdinare~ konkurenciis SezRudvad aseve iTvleba ekonomikuri 

agentebis koleqtiuri boikotis SeTanxmeba, romlis mizania realuri an potenci-

uri konkurentebis bazridan gagdeba85 da aseve konkurentebs Soris individua-

                                                 
81   „miznidan gamomdinare“ konkurenciis SezRudvebze evrokavSiris komisiis 2012 wlis 

saxelmZRvanelo (Guidance on restrictions of competition "by object" for the purpose of defining which 
agreements may benefit from the De Minimis Notice), <http://ec.europa.eu/competition/antitrust/legisla 
tion/de–minimis–notice–annex.pdf>, [10.12.2014], 3.  

82   iqve, 3-4.  
83   iqve, 5.  
84   iqve, 11.  
85   iqve.  
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lur monacemebze informaciis gacvla, romelic exeba samomavlo fasebs an warmo-

ebis odenobas.86  

rac Seexeba arakonkurentebs Soris arsebul SeTanxmebebSi `miznidan gamom-

dinare~ SezRudvebs, isini SeiZleba ukavSirdebodes bazris gayofas teritoriis 

da/an klientebis jgufis mixedviT an myidvelis unaris SezRudvas, gansazRvros 

gadasayidi fasi. amdenad, vertikalur SeTanxmebebSi mwarmoebelma SeiZleba dau-

wesos myidvels SezRudvebi, Tu sad (romel teritoriaze) an vis (romel klien-

tebs) miyidos saxelSekrulebo produqtebi aqtiurad da/an pasiurad. aRniSnuli 

SezRudvebi, rogorc wesi, mZime SezRudvebad da, Sesabamisad, `miznidan gamomdi-

nare~ SezRudvebad iTvlebian. Tumca, myidvelze iseTi SezRudvebis daweseba, rac 

iwvevs misi dafuZnebis adgilis arCevanis SezRudvas, ar warmoadgens mZime SezR-

udvas.87 vertikalur SeTanxmebebSi Tu myidvels SezRuduli aqvs gasayidi fasis 

minimaluri odenobis gansazRvris saSualeba an gasayidi fasebi fiqsirebulia, es 

`miznidan gamomdinare~ SezRudvaa. Tumca, maqsimaluri fasebis daweseba an reko-

mendebuli fasebis SeTavazeba ar aris samarTaldarRveva, imis gaTvaliswinebiT, 

rom isini ar utoldeba fiqsirebul an minimalur fasebs zewolis an SeTavazebu-

li stimulebis Sedegad.88 vertikalur urTierTobaSi, kerZod, mwarmoebelsa da 

distributors Soris arsebul SeTanxmebaSi gaTvaliswinebuli SezRudvebi, rom-

lebic wevri saxelmwifoebis teritoriebs hyofs, mZime darRvevad iTvleba, rad-

gan igi evrokavSiris erT-erTi fundamenturi miznis - erTiani bazris - miRwevas 

uSlis xels. magaliTad, eqsportis akrZalva, ormagi fasebis sistema da parale-

luri vaWrobis sxva SezRudvebi.89  

 
3.6. Sedegi 

 
Tu miznidan gamomdinare SeTanxmeba konkurencias ar zRudavs, maSin saWiroa 

imis Semowmeba aqvs, Tu ara mas konkurenciis SezRudvis Sedegi. SeTanxmebas unda 

hqondes konkurenciaze antikonkurentuli efeqtis SesaZlebloba. imisaTvis, rom 

SeTanxmeba, Sedegidan gamomdinare, iyos SemzRudveli, man unda moaxdinos gavle-

na faqtobriv an potenciur konkurenciaze im moculobiT, rom Sesabamisi bazris 

                                                 
86   horizontaluri TanamSromlobis SeTanxmebebis mimarT evrokavSiris funqcionirebis 

SeTanxmebis 101-e muxlis gamoyenebis Sesaxeb evrokavSiris komisiis 2011 wlis sa-
xelmZRvanelo (Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the 
European Union to horizontal co-operation agreements), § 74, <http://eur-lex.europa.eu/legal-content/EN/ 
TXT/HTML/?uri=CELEX:52011XC0114%2804%29&from=EN>, [10.12.2014].  

87   ix. „miznidan gamomdinare“ konkurenciis SezRudvebze evrokavSiris komisiis 2014 wlis 
saxelmZRvanelo (Guidance on restrictions of competition "by object" for the purpose of defining which 
agreements may benefit from the De Minimis Notice), 13, <http://ec.europa.eu/competition/antitrust/ legi 
slation/de–minimis–notice–annex.pdf>, [10.12.2014].  

88   iqve, 16.  
89   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 

2012, 80, 90.  
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fasze, warmoebaze, inovaciaze da saqonlisa da momsaxurebis xarisxze an mraval-

ferovnebaze negatiuri efeqti gonivrulad iyos navaraudevi.90 

umniSvnelo SeTanxmebebis Sesaxeb evrokavSiris komisiis cnoba,91 romelic mi-

Rebulia 2014 wlis 25 ivniss, gansazRvravs, Tu ra pirobebs unda akmayofilebdes 

SeTanxmeba imisaTvis, rom man SesamCnevad/mniSvnelovnad ar SezRudos bazarze 

konkurencia. evropis marTlmsajulebis sasamarTlos azriT, Tu SeTanxmeba um-

niSvnelod zRudavs wevr saxelmwifoebs Soris vaWrobas, mis mimarT 101-e muxli 

ar gamoiyeneba.92  

komisiis mtkicebiT, arsebobs varaudi, rom ekonomikuri agentebis SeTanxme-

bas eqneba umniSvnelo Sedegi konkurenciaze da Sesabamisad maTze ar gavrceldeba 

101-e muxli, Tu ori kumulaciuri piroba iqneba Sesrulebuli. kerZod, Tu bazar-

ze maTi: 

 sabazro wili ar aRemateba 5 procents,  

 erToblivi wliuri brunva ki 40 milions.93  

rogorc wesi, am moTxovnebs mcire da saSualo zomis ekonomikuri agentebi ak-

mayofileben. 

komisiis azriT, romelic gadmocemulia aRniSnuli cnobis meore nawilis mer-

ve paragrafSi, realur an potenciur konkurentebs Soris SeTanxmeba, Tu maTi er-

Toblivi sabazro wili Sesabamis bazarze ar aRemateba 10 procents, konkurencias 

mniSvnelovnad ver SezRudavs. arakonkurentebs Soris SeTanxmebis arsebobisas ki 

TiToeuli ekonomikuri agentis Sesabamisi sabazro wili ar unda aRematebodes 15 

procents. cnobis mecxre paragrafis mixedviT, Tu rTulia imis dadgena, SeTan-

xmeba konkurentebs Sorisaa dadebuli Tu arakonkurentebs Soris, maSin 10 pro-

centiani zeda zRvari gamoiyeneba. Setyobinebis meaTe paragrafis Sesabamisad, 

sxvadasxva mimwodebelsa da distributors Soris nasyidobis an momsaxurebis ga-

wevis SeTanxmebebis paraleluri qselis kumulaciuri Sedegic unda iqnes bazarze 

gaTvaliswinebuli. am SemTxvevaSi individualur mimwodebelsa an distributo-

rebs Soris sabazro wili ar unda aRematebodes 5 procents, winaaRmdeg SemTxve-

                                                 
90   Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3th Ed., Oxford Hart Publishiing, 

2012, 83.  
91   umniSvnelo SeTanxmebebis Sesaxeb evrokavSiris komisiis 2014 wlis cnoba (Notice on 

agreements of minor importance which do not appreciably restrict competition under Article 101(1) of the 
Treaty on the Functioning of the European Union (De Minimis Notice)),<http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=OJ:C:2014:291:FULL&from=EN>, [10.12.2014].  

92   evrokavSiris marTlmsajulebis 2012 wlis sasamarTlos gadawyvetileba saqmeze: C-
226/11, § 16, <http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d557c07b650dc34c 
c8b4dd8abbbecc8b4b.e34KaxiLc3eQc40LaxqMbN4ObhaQe0?text=&docid=131804&pageIndex=0&doclang
=en&mode=lst&dir=&occ=first&part=1&cid=299523>, [10.12.2014]. 

93  evrokavSiris SeTanxmebis 81-e-82-e muxlebSi (amJamad 101-e-102-e muxlebi) mocemul 
vaWrobis koncefciasTan mimarTebiT Sedegis gansazRvris Sesaxeb evrokavSiris komisiis 
saxelmZRvanelo (Guidelines on the effect on trade concept contained in Articles 81 and 82 of the Treaty), § 
52, <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:101:0081:0096:EN:PDF>,[11.12.2014].  
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vaSi SeTanxmebebis qsels bazarze kumulaciuri daxurvis efeqti eqneba. kumula-

ciuri daxurvis efeqti ar eqneba SeTanxmebebs, Tu Sesabamisi bazris 30 procentze 

naklebi dafarulia iseTi SeTanxmebebis paraleluri qseliT, romelsac msgavsi 

Sedegi aqvs.  

cnoba iTvaliswinebs saSeRavaTo periods momdevno 2 kalendaruli wlis va-

diT da am vadaSi ar unda gadaaWarbos aRniSnuli procentebis zeda zRvarma 2 

procentiT.94  

komisia cnobis 13-e paragrafSi acxadebs, rom Tu SeTanxmeba Seicavs romelime 

qvemoT CamoTvlil mZime SezRudvas, aseT SeTanxmebis mimarT ar gamoiyeneba komi-

siis aRniSnuli Setyobineba. mZime SezRudvebia: 

 mesame pirebze misayidi fasebis fiqsacia;  

 gayidvebis an warmoebis SezRudva; 

 bazrebis an klientebis ganawileba.  

aRsaniSnavia is faqtic, rom, komisiis azriT, ekonomikuri agentebis SeTanxme-

bebma, miuxedavad imisa, rom maTi sabazro wili aRemateba SetyobinebaSi gaTvalis-

winebul zeda saprocento ganakveTebs, SeiZleba mniSvnelovnad ar SezRudos ba-

zarze konkurencia sxvadasxva pirobebis gaTvaliswinebiT da, amdenad, ar gav-

rceldes maTze 101-e muxlis akrZalvebi.95  

 

1. `konkurenciis Sesaxeb~ saqarTvelos kanonis me-7 muxlis pirvel nawil-

Si gamoyenebuli terminebis urTierTmimarTeba evrokavSiris funqcionirebis 

Sesaxeb SeTanxmebis 101-e muxlis pirvel nawilTan 

rogorc SesavalSi iyo aRniSnuli, `konkurenciis Sesaxeb~ saqarTvelos kanon-

Si 2014 wlis 27 marts ganxorcielda mniSvnelovani cvlilebebi da damatebebi ev-

rokavSiris Sesabamis normebTan daaxloebis TvalsazrisiT. cvlilebebi Seexo 

aseve karteluri saqmianobis maregulirebel normebsac, kerZod me-7 da me-8 mux-

lebs. pirveli muxlis Sesabamisad, akrZalulia ekonomikur agentebs Soris iseTi 

xelSekrulebis dadeba, maT mier iseTi gadawyvetilebis miReba an SeTanxmebuli 

qmedebis ganxorcieleba, romelTa mizania an romlis Sedegia Sesabamis bazarze 

konkurenciis SezRudva, dauSvebloba an/da aRmofxvra.  

me-7 muxlSi naxmari termini `xelSekruleba~ gansxvavdeba 101-e muxlSi gamo-

yenebul termin `SeTanxmebisagan~. `konkurenciis Sesaxeb~ kanoni ar Seicavs xel-

Sekrulebis cnebis ganmartebas, ris gamoc misi ganmarteba saWiro iqneba saqar-

Tvelos samoqalaqo kodeqsis 327-e muxliT, romlis pirveli nawilis Sesabamisad, 

`xelSekruleba dadebulad iTvleba, Tu mxareebi mis yvela arsebiT pirobaze Se-

                                                 
94  evrokavSiris SeTanxmebis 81-e-82-e muxlebSi (amJamad 101-e-102-e muxlebi) mocemul vaW-

robis koncefciasTan mimarTebiT Sedegis gansazRvris Sesaxeb evrokavSiris komisiis 
saxelmZRvanelo (Guidelines on the effect on trade concept contained in Articles 81 and 82 of the Treaty), § 
11, <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2004:101:0081:0096:EN:PDF>,[11.12.2014]. 

95  iqve, § 3.  



samarTlis Jurnali,   №1, 2015 

 224 

Tanxmdnen saamisod gaTvaliswinebuli formiT~. am terminis ganmarteba garkveul 

sirTuleebTan SeiZleba iyos dakavSirebuli. sasurveli iyo kanonmdebels mis 

nacvlad gamoeyenebina termini `garigeba~, romelic saqarTvelos samoqalaqo ko-

deqsis 50-e muxlis Sesabamisad aris `calmxrivi, ormxrivi an mravalmxrivi nebis 

gamovlena, romelic mimarTulia samarTlebrivi urTierTobis warmoSobis, Sec-

vlis an Sewyvetisaken~. aRsaniSnavia is faqtic, rom samoqalaqo kodeqsis mixed-

viT, garigeba bevrad farTo cnebaa, vidre xelSekruleba da igi moicavs aseve xel-

Sekrulebasac. 

kanonis me-8 muxli iTvaliswinebs konkurenciis umniSvnelo SezRudvebad 

xelSekrulebebis kvalifikacias. masSi mocemulia imave raodenobis sabazro wi-

lebis zeda zRvrebi, rac gaTvaliswinebulia `miznidan gamomdinare~ konkurenci-

is SezRudvebis evrokavSiris komisiis saxelmZRvaneloSi. amave muxlis meore na-

wilis mixedviT, me-8 muxli ar gavrceldeba me-7 muxlis pirveli nawilis `a~, `g~ da 

`v~ punqtebiT gaTvaliswinebul xelSekrulebebze. Sesabamisad, `konkurenciis Se-

saxeb~ saqarTvelos kanoniT, mZime SezRudvebad kvalificirdeba iseTi xelSekru-

lebebi, romlebic iTvaliswinebs fasebis an sxva savaWro pirobebis fiqsacias, 

momxmareblebis an bazrebis sxvadasxva niSniT ganawilebas da manipulaciur ten-

derebs. am CamonaTvalSi, samwuxarod, ar xvdeba warmoebis SezRudva, rac, evro-

kavSiris konkurenciis samarTlis mixedviT, aseve erT-erT mZime SezRudvad iT-

vleba. 

kanonis me-7 muxlis pirvel nawilSi mocemuli sxva terminebi, rogoricaa 

`ekonomikuri agenti~, `gadawyvetileba~, `SeTanxmebuli qmedeba~, `mizani~ da `Se-

degi~ SesabamisobaSia evrokavSirSi arsebul terminebTan.  

4. daskvna

yovelive zemoaRniSnulidan gamomdinare, SeiZleba imis Tqma, rom `konkuren-

ciis Sesaxeb~ saqarTvelos kanonSi 2014 wlis martSi ganxorcielebulma cvlile-

bebma da damatebebma metad dauxlova saqarTvelos konkurenciis samarTlis nor-

mebi evrokavSirSi moqmed konkurenciis samarTals, Tumca xarvezebi kidev rCeba. 

gansakuTrebiT mniSvnelovania kanonSi zedmiwevniT swori terminebis xmareba, ra-

Ta Semdgom maTi gamoyeneba seriozul problemebTan ar iyos dakavSirebuli. am 

mxriv erT-erTi mniSvnelovani xarvezia termin `xelSekrulebis~ gamoyeneba `kon-

kurenciis Sesaxeb~ saqarTvelos kanonis me-7 muxlSi, romlis nacvlad evrokavSi-

ris funqciorebis Sesaxeb SeTanxmebis 101-e muxlSi gamoiyeneba termini `SeTan-

xmeba~. 101-e muxlis mizani, iseve rogorc misi identuri me-7 muxlisa, ekonomikur 

agentebs Soris TanamSromlobis sxvadasxva formis akrZalvaa, romlis Sedegi an 

mizania bazarze konkurenciis SezRudvaa. qarTvel kanonmdebels SeeZlo mesame 

muxlSi, romelic kanonSi gamoyenebul terminebs ganmartavs, ganemarta termini 

`xelSekrulebac~, an am terminis nacvlad sjobda qarTvel kanonmdebels gamoeye-
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nebina termini `garigeba~, romelic, saqarTvelos samoqalaqo kodeqsis mixedviT, 

farTo cnebaa da moicavs xelSekrulebasac.  

rac Seexeba termin `ekonomikur agents~, mis ganmartebas kanonis mesame mux-

lis `a~ punqti iZleva. kerZod, ekonomikuri agenti aris `piri, romelic, ganurCev-

lad rezidentobisa, sawarmos samarTlebrivi formisa, axorcielebs samewarmeo 

saqmianobas, aseve arasamewarmeo (arakomerciuli ) iuridiuli piri da sxva gaer-

Tianeba, romlebic arian bazris monawileebi an/da axorcieleben samewarmeo saq-

mianobas~. aRniSnuli ganmarteba aseve moicavs ekonomikuri agentebis gaerTiane-

bebsac, magaliTad, profesiuli da savaWro asociaciebi. Tumca, ekonomikuri 

agentis srulyofil, evrokavSiris precedentul samarTlisebur ganmartebas es 

punqti ver iZleva.  

kanonis me-7 muxlSi gamoyenebul sxva terminebze, kerZod, `gadawyvetileba~, 

`SeTanxmebuli qmedeba~, `mizani~ da `Sedegi~ `konkurenciis Sesaxeb~ saqarTvelos 

kanoni da arc mis safuZvelze miRebuli qvenormatiuli aqtebi ganmartebebs ar 

iZleva. 

kanonSi erTi Seusabamobacaa evrokavSiris precedentul da e.w. `soft~ samarTal-

Tan. kerZod, evrokavSirSi fasebis fiqsacia, warmoebis SezRudva da bazrebis gayo-

fa mZime darvevebad iTvleba da maTze e.w. de minimis wesi ar vrceldeba, maSin rode-

sac, `konkurenciis Sesaxeb~ saqarTvelos kanonis me-8 muxlis meore nawilis Sesaba-

misad, umniSvnelod SemzRudveli xelSekrulebebis statusiT ver isargeblebs ise-

Ti xelSekrulebebi, romlebic iTvaliswineben mxolod fasebis fiqsacias, bazrebis 

gayofas da tenderebSi ekonomikuri agentebis SeTanxmebul monawileobas. aRniS-

nul CamonaTvalSi ar xvdeba warmoebis SezRudva, maSin rodesac manipulaciuri 

tenderebi evrokavSirSi calke samarTaldarRvevad ar iTvleba da igi kvalificir-

deba rogorc fasebis fiqsacia an bazrebis/momxmareblebis gayofa.  

amdenad, unda iTqvas, rom saqarTvelos konkurenciis samarTali dauaxlovda 

evropul kanonmdeblobas, Tumca xarvezebi mainc rCeba. aRniSnuli terminebis 

sworad ganmartebisaTvis ki ukeTesi iqneba, Tu saqarTveloSi moqmedi konkuren-

ciis saagento da sasamarTlo organoebi gamoiyeneben evropul normatiul aqtebs 

da Sesabamis precedentul samarTals, Tumca amis valdebuleba saqarTvelos aso-

cirebis SeTanxmebiT ar aqvs. 
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nata sturua


SromiTi xelSekrulebis moSla 

1. Sesavali

xelSekrulebis Sewyvetisas yvelaze mniSvnelovania, ris safuZvelze da ra 
dros SeuZlia mxareebs, Sewyviton xelSekruleba. swored aRniSnuli urTierTo-

bis momwesrigebeli normebi gansazRvravs xSir SemTxvevaSi SromiTi urTierTo-

bis xasiaTs.1 
saqarTveloSi 2006 wels ZalaSi Sevida Sromis kodeqsi, romelmac gaauqma 1973 

wlis `Sromis kanonTa kodeqsi~ da Zireulad Secvala SromiTi urTierTobis re-

gulirebis sistema. 
SromiTi xelSekrulebis moSlis regulirebisas yvelaze rTulia SromiTi 

bazrisTvis martivi da moqnili regulaciebis daweseba ise, rom ar dairRves da-

saqmebulis uflebebi da dacvis principi, romelic Sromis samarTlis amosavali 

wertilia.2  
2006 wlis saqarTvelos Sromis kodeqsi miiCneoda xelSekrulebis moSlisadmi 

liberaluri midgomebis mqone kodeqsad. igi gansazRvravda Sromis xelSekrule-

bis moSlis wess, romelic aregulirebda xelSekrulebis moSlis samarTlebriv 
Sedegebs da ar moicavda im samarTlebriv safuZvlebs, romelTa arsebobis Sem-

TxvevaSic damsaqmebels warmoeSoboda kanoniT miniWebuli xelSekrulebis moS-

lis ufleba. 2013 wels sSk-Si ganxorcielebuli cvlilebebi saWiroebs detalur 
ganxilvas, ramdenad Seesabameba evropuli kavSiris kanonmdeblobas da ganxorci-

elebuli cvlilebebis safuZvelze SesaZlebelia Tu ara SromiTi urTierTobis 
dabalansebuli regulireba. 

2. xelSekrulebis moSlis safuZvlebi

pirveli saerTaSoriso aRiareba, rom mxareTa uflebebi daculi unda iyos 
SromiTi xelSekrulebis moSlisas, mocemulia Sromis saerTaSoriso organizaci-

is rekomendaciebSi.3 Sso №158 konvencia Seexo SromiTi xelSekrulebis moSlis 

  Tsu-is iuridiuli fakultetis doqtoranti. 
1  Earthman J., Illusory Protection: The Treatment of Severance Packages in Business Bankruptcies, PA.J., 

Labor & Employment Law, 2002, 3. 
2  Silverstein M. O., Introduction to Interntional Mediation and Arbitration: Resolving Labor Disputes in the 

United States and The European Union, The Labour and Employment Law Forum, 2011,102.  
3  Rasnic C. D., Die Kundigung, Licenciement, Recesso Dal Contrato, „Firing“, or „Sacking“: Comparing Eu-

ropean and American Laws on Management Prerogatives and Discreton in Termination Decisions, Indiana 
International And Comparative Law Review, 2008, 3. 
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sakiTxebs, romlis safuZvelzec ganisazRvra, rom gaTavisufleba unda moxdes 
mxolod saTanado safuZvlis arsebobis SemTxvevaSi.4 

meore mxriv, rodesac arsebobs SromiTi urTierToba, xelSekrulebis moSla 
misaRebia, rogorc legitimuri instrumenti.5 liberaluri midgomebis Sesabami-

sad, ar SeiZleba piri iZulebuli iyos, SeinarCunos is urTierToba, romlis Sewy-

vetac mas surs.6 xSirad damsaqmebels misgan damoukidebeli mizezebis gamoc ux-

deba xelSekrulebis moSla. xelSekrulebis moSlis safuZvlebi SesaZlebelia 
gansxvavebuli iyos, rogoricaa, magaliTad, dasaqmebulis unari, Seasrulos da-

kisrebuli samuSao, sawarmos reorganizacia, ekonomikuri viTareba da sxv.7 
evropuli kavSiris samarTlis mixedviT, SromiTi xelSekrulebis moSla ar 

aris daregulirebuli erTiani direqtiviT Tu rame sxva aqtiT. SromiTi xelSek-

rulebis moSlasTan dakavSirebuli sakiTxebi mowesrigebulia sxvadasxva sakanon-

mdeblo aqtiT.8 
evropuli kavSiris funqcionirebis Sesaxeb xelSekrulebis 153-e muxlis Ta-

naxmad, evropul kavSirs gaaCnia legitimacia, dasaqmebulTa dacvis mizniT Seimu-

Saos direqtiva xelSekrulebis moSlisas.9 evropuli kavSiris fundamentur uf-

lebaTa qartiis 30-e muxli iTvaliswinebs dasaqmebulis uflebas, wevri saxelmwi-

foebis kanonmdeblobiT da evropuli kavSiris samarTliT daculi iyos ukanono 

gaTavisuflebisgan.10 SromiTi xelSekrulebis moSlis calkeul sakiTxebs exeba 
evropuli kavSiris 2001 wlis direqtiva sawarmoTa gadacemis Sesaxeb, romelic 

icavs dasaqmebulTa uflebebs sawarmoTa gasxvisebis/reorganizaciis dros.11 
diskriminaciis akrZalvis konteqstSi SromiTi xelSekrulebis moSlis sa-

kiTxs exeba evropuli kavSiris direqtiva 76/207/EEC,12 Tanabari mopyrobis Sesa-

xeb direqtiva — 2000/43.13 xolo diskriminaciuli safuZvliT SromiTi davebis gan-

4 miuxedavad imisa, rom Sso-s konvencia savaldebuloa mxolod im qveynebisaTvis, sadac 
ratificirebulia, unda iTqvas, rom is warmoadgens erTgvar models, Tu rogor unda 
iqnes daculi SromiTi xelSekrulebis moSlisas mxareTa uflebebi. Rasnic C. D., Die Kundi-
gung, Licenciement, Recesso Dal Contrato, „Firing“, or „Sacking“: Comparing European and American Laws 
on Management Prerogatives and Discreton in Termination Decisions, Indiana International And Comparative 
Law Review, 2008, 3.  

5  Weiss M., Schmidt M., Labour law and Industrial Relations in Germany, The Netherlands, 2008, 122. 
6  iqve,  122. 
7  iqve,  122. 
8  Voss G. H., Haar B., Common Ground in European Dismissal Law, J. European Labor Law, №3, 2012, 215. 
9  Barnard Ch., Employment law, Great Britain, 2013, 572. 
10  Charter of Fundamental Rights of The European Union, 2000/C – 364/01, <http://www.europarl.europa. 

eu/charter/pdf/text–en.pdf>. 
11  Council Directive, 2001/23/EC, 12 March 2001 on the approximation of the laws of the Member States 

relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of 
undertakings or businesses. 

12  Council Directive, 76/207/EEC, 9 February 1976, on the implementation of the principle of equal treatment for 
men and women as regards access to employment, vocational training and promotion, and working conditions. 

13  Council Directive, 2000/43/EC, 29 June 2000, Implementing the principle of equal treatment between persons 
irrespective of racial or ethnic origin.  
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xilvisas mtkicebis tvirTis gadanawilebis sakiTxs exeba 2000/78 direqtiva.14 
SromiTi xelSekrulebis moSlis amkrZalav normas awesebs 92/85 direqtivis me-10 

muxli da icavs fexmZime da axalnamSobiareb qalTa uflebebs.15 
saqarTvelos kanonmdeblobiT, 2006 wlis sSk-is 37-e muxlis 1-li punqtis `d~ 

qvepunqtSi xelSekrulebis moSla mocemuli iyo, rogorc xelSekrulebis Sewyve-

tis safuZveli, xolo sSk-is 38-e muxli gansazRvravda, rom SromiTi xelSekrule-

bis moSla SesaZlebelia erT-erTi mxaris iniciativiT, Tumca ar gansazRvravda, 

Tu ra winapirobebis arsebobaze iyo misi ganxorcieleba damokidebuli.16 arsebu-

li xarvezi sasamarTlo praqtikis safuZvelze samoqalaqo kodeqsis nomrebis ga-

moyenebis gziT ivseboda, Tumca erTiani midgoma ar arsebobda. 

2013 wels sSk-Si ganxorcielebuli cvlilebebiT, kanonmdebeli Seecada, xel-

Sekrulebis moSlis safuZvlebi SeZlebisdagvarad detalurad ganesazRvra, Tum-

ca xelSekrulebis moSla, rogorc termini, aRar gamoiyena da sSk-is 37-e muxls 

ewoda SromiTi xelSekrulebis Sewyvetis safuZvlebi, xolo sSk-is 38-e muxls — 

Sromis xelSekrulebis Sewyvetis wesi. 

samarTlebrivad xelSekrulebis Sewyveta gulisxmobs saxelSekrulebo ur-

TierTobis dasrulebas, romlis safuZveli SesaZlebelia iyos xelSekrulebis 

moSla.17 xolo xelSekrulebis moSla aris calmxrivi, miRebasavaldebulo garige-

ba, romelic ssk-is 355-e muxlis Sesabamisad, xorcieldeba meore mxarisaTvis 

SetyobinebiT. xelSekrulebis moSlis ufleba kanoniT gaTvaliswinebuli ufle-

baa, amitom kanoni amomwuravad gansazRvravs xelSekrulebis moSlis safuZvlebs 

da wess.18 

kanonmdebelma, savaraudod, termini xelSekrulebis moSla aRar gamoiyena 

sSk-is 37-e da 38-e muxlebSi, radgan surda, Seecvala yovelgvari safuZvlis gare-

Se erT-erTi mxaris iniciativiT xelSekrulebis moSlis SesaZlebloba, magram sa-

marTlebrivad is safuZvlebi, romelic mocemulia sSk-is 37-e muxlSi, warmoad-

gens xelSekrulebis moSlis da ara Sewyvetis safuZvlebs. swored amitom winamde-

bare naSromSi ganxiluli iqneba xelSekrulebis moSlis safuZvlebi, romelsac 

sSk xelSekrulebis Sewyvetis saxeliT awesrigebs.  

14  Council Directive, 2000/78/EC, 27 November 2000, establishing a general framework for equal treatment in 
employment and occupation. 

15  Council Directive, 92/85/EEC, 19 October 1992 on the introduction of measures to encourage improvements in 
the safety and health at work of pregnant workers and workers who have recently given birth or are 
breastfeeding. 

16  CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT moqmedi kanonmdeb-
lobis samosamarTleo samarTliT srulyofis rekomendaciebi, Sromis samarTlis sta-
tiaTa krebuli I, red. vaxtang zaaliSvili, Tb., 2011, 37. 

17  iqve, 37. 
18  Wanturia l., zoiZe b., Segelia r., xecuriani j, saqarTvelos samoqalaqo kodeqsis komen-

tari, wigni III, Tb., 2001, 231.  
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2.1.  xelSekrulebis moSla ekonomikuri garemoebebis arsebobisas  

 
sSk-is 37-e muxlis 1-li punqtis `a~ qvepunqti iTvaliswinebs xelSekrulebis moS-

las ekonomikuri garemoebebis, teqnologiuri an organizaciuli cvlilebebis gamo, 
rac ganapirobebs saqmianobisTvis aucilebeli samuSao Zalis Semcirebas.  

ekonomikuri mizeziT xelSekrulebis Sewyveta samarTlebrivad xelSekrulebis 
moSlis winapirobaa da CaiTvleba kanonierad, Tu cxadia, rom SeuZlebelia damsaq-

meblisaTvis TanamSromlis SenarCuneba.  
ekonomikuri mizeziT xelSekrulebis moSlisas erT-erTi mniSvnelovani aspeqti, 

romelic gaTvaliswinebuli unda iyos, socialuri Tanasworobis principia, rac niS-

navs, rom pirebi, romlebic SesaZloa yvelaze metad dazaraldnen reorganizaciiT, 
damsaqmebelma yvelaze bolos da ukidures SemTxvevaSi unda Seamciros.19 

SromiTi xelSekrulebis moSlisas, romelic gamowveulia ekonomikuri an sawar-

moo mizeziT, aucileblad gasaTvaliswinebelia mewarmis ekonomikuri interesi. sa-

qarTvelos konstituciis 30-e muxli ganamtkicebs Tavisufali mewarmeobis ufle-

bas, romlis farglebSi moiazreba damsaqmeblis ufleba, Tavisi miznebidan gamomdi-

nare, daiqiraos da Sewyvitos pirTan SromiTi urTierTobebi.20 magram, amasTan, ga-

saTvaliswinebelia dasaqmebulis uflebebi da umjobesi iqneba, Tu ekonomikuri an 
sawarmoo mizeziT xelSekrulebis moSlisas damsaqmebeli valdebuli iqneba xelSek-

rulebis moSlis Sesaxeb gadawyvetileba aagos ara sawarmoo aucileblobis dasabu-

TebiT, aramed konkretul muSakTan dakavSirebiT xelSekrulebis moSlis aucileb-

lobiT.  
evropuli kavSiris direqtiva 2001/23 iTvaliswinebs dasaqmebulTa dacvis spe-

cialur wess sawarmoTa gadacemis/reorganizaciis dros da awesebs dasaqmebulTa 
dacvis samsafexurovan sistemas, romelic moicavs SromiTi uflebebis ucvlel ga-

dacemas mimRebi sawarmosaTvis.21  
aRniSnuli direqtivis moTxovnebis SesrulebisaTvis aucilebelia, dadgindes, 

ra igulisxmeba sawarmoTa gadacema/reorganizaciaSi. evropuli kavSiris marTlmsa-

julebis sasamarTlom gadawyvetilebebSi ganaviTara sawarmoTa gadacemis sakiTxis 

Seswavlis kriteriumebi,22 maT Soris e.w. SromiTsamarTlebrivi midgoma, romelic 
moicavs sawarmos funqciur analizs: ramdenad axorcielebs axali sawarmo imave saq-

mianobas, rasac misdevda misi winamorbedi.23 sawarmoTa gadacemis dros direqtiva 
icavs dasaqmebulTa im nawils, romlebic dasaqmebuli arian sawarmos im nawilSi, 

romlis gadacemac ganxorcielda.24 direqtivis mTavari arsia dasaqmebulTa dac-

                                                 
19  Weiss M., Schmidt M., Labour law and Industrial relations in Germany, The Netherlands, 2008,128. 
20  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palata, gadawyvetileba № as- 680-1010-07, 2, 04, 2008 .  
21  Barnard Ch., Employment law, Great Britain, 2013, 602. 
22  iqve, 603. 
23   Barnard Ch., Employment law, Great Britain, 2013, 603. 
24   iqve, 604. 
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va. movaleobebi, romelic ekisreboda sawarmos dasaqmebulTa winaSe, gadadis mim-

Reb sawarmoze. 25 
2001/23 direqtivis analizis Sedegad cxadia, rom sawarmos gadacema/reorga-

nizaciaSi ar moiazreba sSk-is 37-e muxlis 1-li punqtis `a~ qvepunqtiT gaTvalis-

winebuli sawarmos reorganizacia, romelic moiTxovs samuSao Zalis Semcirebas.  

`mewarmeTa Sesaxeb~ saqarTvelos kanonis me-144 muxli awesrigebs sawarmos re-

organizacias, romlis saxec SeiZleba iyos gardaqmna, Serwyma, gayofa.26 swored am 

sakiTxebs exeba evropuli kavSiris 2001/23 direqtiva, magram arc saqarTvelos ka-

noni `mewarmeTa Sesaxeb~ da arc sSk ar iTvaliswinebs dasaqmebulTa uflebebis 

dacvis sakiTxs sawarmos reorganizaciis dros. 

aucilebelia, aRniSnuli sakiTxi mowesrigebuli iyos sSk-Si. gaimijnos sawar-

mos reorganizacia, romelic moiTxovs samuSao Zalis Semcirebas, sawarmos reor-

ganizaciisgan, romelic iwvevs sawarmos gardaqmnas, rac miiRweva evropuli kavSi-

ris 2001/23 direqtivis da evropuli kavSiris marTlmsajulebis sasamarTlos mi-

er Camoyalibebuli praqtikis gaTvaliswinebiT. 

 
2.2. dasaqmebulis kvalifikaciis an profesiuli unar-Cvevebis                            

Seusabamoba dakavebul TanamdebobasTan 

 
dasaqmebulis kvalifikaciis Seusabamoba dakavebul TanamdebobasTan, sSk-is 

mixedviT, xelSekrulebis moSlis safuZvelia. aRniSnul kriteriums, rogorc 
xelSekrulebis moSlis sapatio safuZvels, iTvaliswines evropis socialuri 
qartiis 24-e muxlic. imisTvis, rom aRniSnuli safuZvliT ganxorcielebuli xel-

Sekrulebis moSla iyos kanonieri, aucilebelia, dadgindes, ra iTvleba kvalifi-

kaciis Seusabamobad da arsebobs Tu ara winapirobebi, romlis dacvac evaleba 
damsaqmebels.  

kvalifikaciis an profesiuli unar-Cvevebis Seusabamobis detaluri ganmar-

teba sakanonmdeblo doneze ar arsebobs, magram, logikurad, es aris dakavSirebu-

li piris codnasTan da unarTan, Seasrulos masze dakisrebuli movaleobebi.27 
Tumca, rTulia ganisazRvros, kvalifikaciis Seusabamoba es aris samuSaos gan-

xorcielebis potenciuri SeuZlebloba, Tu dakisrebuli movaleobis Sesrulebis 
dros gamovlenili profesiuli Seusabamoba.28 

Sso-s rekomendaciebSi mocemulia, rom dauSvebelia xelSekrulebis moSla 
dakisrebuli movaleobis warumateblad Sesrulebis gamo, Tu dasaqmebuls ar aqvs 

                                                 
25   Tumca wevr saxelmwifoebs aqvT ufleba, rom mimReb sawarmoebs kanonmdeblobiT daa-

kisron mxolod is valdebulebebi, romelic SesaZlebeli iyo, rom evaraudaT sawarmoTa 
gadacemis dros, iqve, 605. 

26   saqarTvelos kanoni mewarmeTa Sesaxeb, <https://matsne.gov.ge/ka/document/view/28408>. 
27   McCallum R. C., McCarry G. J., Ronfeldt P., Employment Security, Sydney, 1994, 30. 
28   iqve. 
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miRebuli werilobiTi gafrTxileba da Sesabamisi instruqcia mis mier arasworad 
Sesrulebuli samuSaos Sesaxeb, aseve dasaqmebuls xelSekrulebis moSlamde unda 
mieces SesaZlebloba, gamoasworos daSvebuli Secdoma. 29 

evropuli Sromis samarTlis qselis30 2011 wlis angariSSi ganxiluli iyo Sro-

miTi xelSekrulebis moSlis safuZvlebi, aRniSnuli angariSi aCvenebs, rom evro-

puli kavSiris wevr saxelmwifoebSi Camoyalibebulia sxvadasxva principi, rome-

lic jer ar asaxula saerTaSoriso samarTlebriv dokumentSi.31 erT-erT prin-

cips warmoadgens Tanazomierebis, proporciulobis principi, romelic xelSek-

rulebis moSlis Semowmebis mTavari kriteriumia. aRniSnul princips gansakuTre-

buli mniSvneloba eniWeba ekonomikuri mizeziT da kvalifikaciis Seusabamobis 

safuZvliT xelSekrulebis moSlis dros. 

evropulma kavSirma SromiTi strategiis SemuSavebisas Camoayaliba `moqnili 

usafrTxoebis principi~ (flexicurity),32 romelic moicavs xelSekrulebis moSlis re-

gulaciebis gamartivebas, atipiuri SromiTi xelSekrulebebis33 dadebis SesaZ-

leblobas da dasaqmebulTa dacvas saswavlo programebis da gadamzadebis prog-

ramebis danergvis gziT.34  

Tanamedrove SromiT garemoSi dasaqmebulTa kvalifikaciis amaRlebaze 

zrunva gagebul unda iqnes, rogorc xelSekrulebis moSlis alternativa. magram 

sSk ar iTvaliswinebs raime damatebiT daTqmas da kvalifikaciis Seusabamobas 

pirdapir gansazRvravs, rogorc xelSekrulebis moSlis safuZvels, saWiroa sSk-

Si Sesabamisi cvlilebebis ganxorcieleba da dasaqmebulis kvalifikaciis amaR-

lebis kuTxiT xelSemwyobi normebis gaTvaliswineba, magaliTad, xelSekrulebis 

moSlis uflebis warmoSobamde damsaqmebels daekisros valdebuleba, ganaxorci-

elos sxvadasxva RonisZieba, romelic saSualebas miscems dasaqmebuls, aimaRlos 

kvalifikacia. 

 
 
 

                                                 
29   Recommendation Concerning Termination of Employment Recommendation, №166, <http://www.ilo. 

org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100–INSTRUMENT–ID:312504:NO>. 
30   European Lebor Law Network (ELLN) - daarsda 2005 wels, yovelwliurad imarTeba seminari, 

romlis farglebSic ganixileba Sromis samarTlis sferoSi arsebuli aqtualuri 
sakiTxebi. ELLN aZlevs rekomendaciebs da sTavazobs regulirebis gzebs evropul 
komisias Sromis samarTlis sferoSi arsebul sakiTxebTan dakavSirebiT. 

  <http://www.labourlawnetwork.eu/home/home–2014/prm/209/0/index.html>. 
31   Voss G. H., Haar B. T., Common ground in European Dismissal Law, J. European Labor Law, №3, 2012, 227. 
32   Hinrichs K., Jessoula M., Labour Market Flexibility and Pension Reforms, Great Britain, 2012, 5.  
33   atipiuri SromiTi xelSekrulebebis qveS igulisxmeba naxevar ganakveTze, garkveuli 

periodiT dasaqmebul pirebTan dadebuli xelSekrulebebi. Hinrichs K., Jessoula M., Labour 
Market Flexibility and Pension Reforms, Great Britain, 2012, 5.  

34   iqve, 5. 
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2.3. xelSekrulebis moSla dasaqmebulis mier valdebulebis uxeSi  

darRvevis gamo 

sSk-is 37-e muxlis 1-li punqtis `z~ qvepunqti iTvaliswinebs xelSekrulebis 
moSlis safuZvlad damsaqmeblis mier valdebulebis uxeS darRvevas.  

ssk gansazRvravs, rom grZelvadian saxelSekrulebo urTierTobebSi erTi 
mxaris mier valdebulebis darRveva meore mxares aniWebs xelSekrulebis moSlis 

uflebas. ssk-is 405-e muxli adgens winapirobebs xelSekrulebis moSlis ganxor-

cielebisaTvis. esaa damatebiTi vadis daweseba da interesis dakargva valdebule-

bis darCenili nawilis mimarT. amasTan ssk-is 405-e muxli gansazRvravs, rom ar aris 
aucilebeli damatebiTi vadis gansazRvra im SemTxvevaSi, Tu aSkaraa, rom mas Sede-

gi ar eqneba da Tu, gansakuTrebuli safuZvlidan gamomdinare, ormxrivi interese-

bis gaTvaliswinebiT gamarTlebulia xelSekrulebis moSla. 

ssk-is normebis analizis safuZvelze cxadia, rom mTavaria valdebulebis Ses-

ruleba, xelSekrulebis gadarCena da ara pasuxismgebloba xelSekrulebis darRve-

visaTvis. erTi mxaris mier valdebulebis darRvevisas meore mxare SeboWilia dama-

tebiTi vadis/gafrTxilebis dawesebis valdebulebiT da mxolod gansakuTrebul 

SemTxvevebSia SesaZlebeli xelSekrulebis moSla.35 

sSk-is 37-e muxlis 1-li punqtis `z~ qvepunqtiT gaTvaliswinebuli valdebule-

bis uxeSi darRveva mocemulia, rogorc xelSekrulebis Sewyvetis safuZveli, mag-

ram aucileblad gasaTvaliswinebelia ssk-iT dadgenili valdebulebis darRvevi-

sas xelSekrulebis moSlis zogadi wesi da unda ganimartos, rogorc ssk-is 405-2 

muxlis me-2 nawilis Sesabamisi safuZveli, rodesac damatebiTi vadis da gafrTxi-

lebis micema gamoricxulia. 
valdebulebis uxeSi darRvevis ukeT ganmartebisTvis sainteresoa valdebu-

lebis darRvevisas xelSekrulebis moSlis wesi Sso 158-e konvenciis mixedviT, rom-

lis me-11 muxli gansazRvravs, rom damsaqmebels ufleba aqvs, moSalos xelSekru-

leba dasaqmebulis mier valdebulebis darRvevisas, Tuki, darRvevis xasiaTidan 

gamomdinare, SeuZlebelia muSaobis gagrZeleba.36 
rac Seexeba sxva qveynebis praqtikas, germaniis magaliTze SeiZleba iTqvas, rom 

`gaTavisuflebisagan dacvis aqtis~37 mixedviT, dasaqmebulis mier valdebulebis 

darRvevis gamo xelSekrulebis moSlisas 4 winapirobaa gasaTvaliswinebeli: obieq-

turi garemoeba imisa, rom dasaqmebulma namdvilad daarRvia xelSekrulebiT na-

kisri valdebuleba, momavalSi darRvevis riski unda iyos maRali, damsaqmeblis in-

35 Wanturia l., zoiZe b., Segelia r., xecuriani j., saqarTvelos samoqalaqo kodeqsis komentari, 
wigni III, Tb., 2001, 434. 

36   Termination of Employment, Convention №158, 1982. <http://www.ilo.org/dyn/normlex/en/f?p=NORMLE XPUB: 
12100:0::NO::P12100–INSTRUMENT–ID:312303>. 

37   The Protection Against Dismissal Act (Kündigungsschutzgesetz). 
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teresma unda gadawonos dasaqmebulis interesi38 da bolos, xelSekrulebis Sewyve-

ta unda iyos erTaderTi gamosavali arsebuli situaciidan. magaliTad, ar unda 

arsebobdes dasaqmebulis sxva poziciaze gadayvanis SesaZlebloba.39  
zemoaRniSnuli aqtebis analizis safuZvelze cxadi xdeba, rom dasaqmebulis 

mier valdebulebis darRveva unda iyos iseTi mniSvnelobis mqone, romelic gamo-

ricxavs mxareTa Soris urTierTobis gagrZelebis SesaZleblobas. swored aRniS-

nuli midgoma unda iqnes damkvidrebuli qarTul sasamarTlo praqtikaSi da val-

debulebis uxeSi darRveva gagebuli unda iyos, rogorc xelSekrulebis gagrZe-

lebis SeuZlebloba. 
 

2.4.  xelSekrulebis moSla valdebulebis ganmeorebiT darRvevis gamo  

 
sSk-is 37-e muxlis 1-li punqtis `T~ qvepunqtis Tanaxmad, xelSekrulebis moS-

lis safuZvelia damsaqmeblis mier valdebulebis darRveva, Tu mis mimarT ukve 
gamoyenebuli iyo xelSekrulebiT an SinaganawesiT gaTvaliswinebuli discipli-

nuri pasuxismgeblobis zoma. aRniSnuli Canaweri saWiroebs Tanmimdevrul ana-

lizs. 
sSk-is mixedviT, erTmaneTisgan gamijnulia valdebulebis uxeSi darRveva da 

valdebulebis ganmeorebiT darRveva, rac qmnis garkveul gaurkvevlobas, radgan 
Tu xelSekrulebis moSlisTvis aucilebelia, rom dasaqmebulma valdebuleba da-

arRvios uxeSad, maSin azrs kargavs sSk-is 37-e muxlis `T~ qvepunqti, romlis Ta-

naxmad nebismieri ganmeorebiTi gadacdoma SesaZloa gaxdes xelSekrulebis moS-

lis safuZveli. 
saqarTvelos uzenaesi sasamarTlos samoqalaqo palata dasaqmebulis mier 

valdebulebis ramdenimejer darRvevis sakiTxis ganxilvisas ganmartavs, rom mi-

uxedavad imisa, rom darRvevas aqvs sistematuri xasiaTi, darRvevis aRkveTis da 
SesaZlo samarTlebrivi Sedegebis gacnobierebis miznisTvis damsaqmebels gaaCnia 
TiToeul darRvevaze reagirebis valdebuleba, romelic SesaZloa gamoixatos 
gafrTxilebiT an naklis gamosworebisaTvis damatebiTi drois daniSvniT. Sromi-

Ti urTierTobis Tavisebureba swored gafrTxilebis gamoyenebas gulisxmobs. 
gafrTxilebis daniSnuleba dasaqmebulis mier arsebuli garemoebebis, misi aR-

kveTis aucileblobis da SesaZlo samarTlebrivi Sedegebis gacnobierebaa. 40 

                                                 
38   igulisxmeba dasaqmebulis socialuri mdgomareoba, asaki da sxv.  
39   Kirchner J., Kremp P. R., Magotsh M., Key Aspects of German Employment and Labour Law, Heidelberg, Germany, 2010, 

141. 
40   saqmis masalebidan gamomdinare, xelSekrulebis moSlis safuZvlad warmodgenili iyo 

samsaxurebrivi baraTi, romlis mixedviTac dasaqmebuli ver arTmevda Tavs dakisrebul 
movaleobebs, ver uwevda saTanado kontrols mis daqvemdebarebaSi myof TanamSromlebs, 
samsaxurSi ramdenjerme gamocxadda arafxizel mdgomareobaSi. saqarTvelos uzenaesi 
sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 15 Tebervlis gadawyvetileba # as-93-88-2013.  
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umjobesia dazustdes sSk-is 37-e muxlis `T~ qvepunqti, rogorc xelSekrule-

bis Sewyvetis safuZveli da erTmaneTisagan mkveTrad gaimijnos, valdebulebis 

uxeSi darRveva da valdebulebis darRveva, rodesac dasaqmebuls miecema damate-

biTi vada an gafrTxileba. 

grZelvadian saxelSekrulebo urTierTobebSi aucilebelia, gaTvaliswinebu-

li iyos valdebulebis darRvevis SemTxvevaSi xelSekrulebis SenarCunebis SesaZ-

lebloba, romelic, SromiTi urTierTobis specifikidan gamomdinare, kidev uf-

ro met mniSvnelobas iZens. 

saqarTvelos uzenaesma sasamarTlom sworad gausva xazi gafrTxilebis mniS-

vnelobas zemoganxilul gadawyvetilebaSi: gafrTxileba es aris saSualeba Senar-

Cunebul iqnes urTierToba orive mxarisaTvis misaRebi formiT. gafrTxilebis-

/damatebiTi vadis mTavari mizania, dasaqmebuls mieces Sesabamisi ganmarteba 

darRvevasTan dakavSirebiT da mieces saSualeba gamoasworos da Seasrulos da-

kisrebuli movaleobebi jerovnad.41  

savaraudod, kanonmdebels surda, sSk-is 37-e muxlis 1-li punqtis `T~ qve-

punqtiT ganesazRvra damsaqmeblisaTvis xelSekrulebis moSlis ufleba uSedego 

gafrTxilebis/damatebiTi vadis gasvlis Semdeg, magram arsebuli formulireba 

orazrovania da SesaZleblobas iZleva, erTi wlis ganmavlobaSi dasaqmebulis mi-

er valdebulebis orjer darRvevisTvis moiSalos xelSekruleba, rac winaaRmde-

gobaSi modis xelSekrulebis moSlis zogad wesTan. 

 
2.5. xelSekrulebis moSlis sxva obieqturi garemoebebi  

 
sSk-is 37-e muxlis 1-li punqtis `o~ qvepunqti gansazRvravs SromiTi xelSek-

rulebis moSlis safuZvlad obieqtur garemoebebs. aRniSnuli safuZveli bundo-

vania da saWiroa dadgindes kanonmdeblis neba, ra igulisxmeba obieqturi garemo-

ebebis farglebSi. 
xelSekrulebis moSlisTvis dadgenili zogadi wesis Tanaxmad, rodesac xel-

Sekrulebis moSlis safuZveli valdebulebis darRveva ar aris, moSlis samar-

Tlebrivi safuZveli unda iyos pativsadebi – rodesac mxares ar SeiZleba mo-

eTxovos saxelSekrulebo urTierTobis gagrZeleba. 
saerTaSoriso praqtikis gaTvaliswinebiT, SeiZleba iTqvas, rom zogadad is 

safuZvlebi, romlebic ganixileba, rogorc xelSekrulebis moSlis safuZvlebi, 

mocemulia sSk-is 37-e muxlSi,42 Sesabamisad, sxva obieqturi garemoebebis miTiTe-

ba, rogorc xelSekrulebis moSlis damatebiTi SesaZlebloba, damsaqmebels aZ-

levs garkveuli TviTnebobis saSualebas. 

                                                 
41  Kirchner J., Kremp P. R., Magotsh M., Key Aspects of German Employment and Labour Law, Heidelberg, 

Germany, 2010, 143. 
42  iqve, 143. 
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SesaZloa, kanonmdebels surda, damsaqmeblisaTvis mieca pativsadebi safuZ-

vlis SemTxvevaSi xelSekrulebis moSlis ufleba, amitom umjobesia sSk-Si, xel-

Sekrulebis moSlis sxva obieqturi garemoebebis nacvlad, kanonmdebels mieTi-

Tebina, rom xelSekruleba SeiZleba moiSalos damsaqmeblis iniciativiT pativsa-

debi safuZvlis arsebobisas, rodesac SeuZlebelia SromiTi urTierTobis gag-

rZeleba. 
sSk-is 37-e muxlis 1-li punqtis `o~ qvepunqti winaaRmdegobaSi modis aseve 

amave muxlis me-2 punqtTan, radgan kanonmdebeli gansazRvravs, rom xelSekrule-

bis moSla dauSvebelia, garda am muxlis pirveli punqtiT gaTvaliswinebuli wina-

pirobebisa. aRniSnuli punqtis mizania, damsaqmebels ganusazRvros is winapiro-

bebi, romelic SeiZleba gaxdes xelSekrulebis moSlis safuZveli da es mizani 
miRweulic iqneboda, rom ara sSk-is 37-e muxlis 1-li punqtis `o~ qvepunqti, rome-

lic bundovania da ar iZleva obieqturi garemoebebis gansazRvris meqanizms.  

 
3. xelSekrulebis moSlis gamomricxveli garemoebebi  

 
sSk-is 37-e muxlis me-2 punqtiT ganisazRvra garemoebebi, romelTa arsebobis 

SemTxvevaSi dauSvebelia xelSekrulebis moSla, upirveles yovlisa, ganisazRvra, 
rom garda sSk-is 37-e muxlis 1-li punqtiT gansazRvruli safuZvelisa, dauSvebe-

lia xelSekrulebis moSla, amasTanave calke gamoiyo sxvadasxva safuZvlebi, ro-

melTa arsebobis SemTxvevaSi dauSvebelia xelSekrulebis moSla, rogoricaa dis-

kriminacia, dasaqmebuli qalis mier orsulobis Sesaxeb damsaqmeblisaTvis Setyo-

bineba da samxedro savaldebulo an sarezervo samsaxurSi gawveva.  
sSk-is 37-e muxlis 1-li da me-2 punqtebi, faqtobrivad, awesrigeben erTsa da 

imave samarTlebriv mdgomareobas da warmoadgenen sxvadasxva samarTlebriv sa-

fuZvels. arsebuli ormagi mowesrigeba, savaraudod, Camoyalibda Sso 158-e kon-

venciis gavleniT, Tumca unda aRiniSnos, rom evropuli kavSiris direqtivebi ar 
gvTavazobs erTiani SromiTi xelSekrulebis moSlis regulirebis wess, awesri-

gebs mxolod calkeul sakiTxebs, rogoricaa diskriminaciis akrZalva da sxv. xo-

lo Sso 158-e konvencia aregulirebs sapatio safuZvliT xelSekrulebis moSlis 
wess da konvenciis me-5 muxli exeba xelSekrulebis moSlis gamomricxvel safuZ-

vlebs, Sesabamisad, ar adgens SromiTi xelSekrulebis moSlis ormag regulaci-

ebs. 
umjobesi iqneba, Tu sSk airCevs SromiTi xelSekrulebis moSlis regulirebis 

erT-erT models da moawesrigebs SromiTi xelSekrulebis moSlis safuZvlebs. 

 
3.1. diskriminaciis safuZvliT xelSekrulebis moSla 

 
sSk-is 37-e muxlis me-2 punqtis `b~ qvepunqtis mixedviT, dauSvebelia xelSek-

rulebis moSla diskriminaciuli safuZvliT. diskriminaciis saxes, cnebas da dis-

kriminaciis gamomricxvel garemoebebs awesrigebs sSk-is me-2 muxli, romelic 
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cvlilebaTa Sedegad faqtobrivad ar Secvlila. diskriminacia akrZaluli iyo 
SromiT urTierTobebSi, maT Soris SromiTi xelSekrulebis moSlisas.  

sSk-is mixedviT, diskriminaciuli safuZvliT xelSekrulebis moSla gani-

sazRvra, rogorc xelSekrulebis moSlis gamomricxveli garemoeba, Tumca unda 
aRiniSnos, rom sasamarTlo erTsulovnad Camoyalibebuli iyo, rom diskrimina-

ciuli safuZvliT xelSekrulebis moSla baTili garigebaa, problemaa diskrimi-

naciis Semadgenlobis ganxilva, rac gulisxmobs diskriminaciis damadasturebe-

li faqtebis ganxilvas da dadgenas, iyo Tu ara diskriminacia.  
saqarTvelos uzenaesi sasamarTlo 2012 wlis 18 oqtombris gadawyvetilebaSi 

ganmartavs: imisaTvis, rom xelSekrulebis moSla CaiTvalos diskriminaciul qme-

debad, aucilebelia Sesabamis faqtebze miTiTeba da dasabuTeba. mxolod is gare-

moeba, rom gaTavisuflebis brZaneba ar aris sakmarisad dasabuTebuli, an analo-

giur Tanamdebobaze myofi 14 sxva piridan mxolod erT pirTan Sewyda SromiTi 
urTierToba, ar aris sakmarisi daskvnis gamotanisaTvis, rom xelSekruleba Sewy-

da diskriminaciuli safuZvliT.43  
meore mxriv, saqarTvelos uzenaesi sasamarTlos ganmartebiT, xelSekrule-

bis moSlis Semowmebisas aucileblad unda dadgindes, gaTavisuflebis safuZveli 

iyo Tu ara diskriminaciuli.44 sasamarTlo ganmartavs aseve, rom xelSekrulebis 
moSlis ufleba ar aris SeuzRudavi, igi yovelTvis Semofarglulia misi ganxor-

cielebis marTlzomierebiT. ssk-is 115-e muxlis Tanaxmad, samoqalaqo ufleba 

unda ganxorcieldes marTlzomierad.45 Semowmdes uflebis ganxorcielebis da 
valdebulebis Sesrulebis marTlzomierebis sakiTxi.  

3.2. mtkicebis tvirTi diskriminaciuli davebis ganxilvisas  

Sromis samarTlebrivi davebis ganxilva sasamarTloebSi mimdinareobs saqar-

Tvelos saproceso kanonmdeblobiT dadgenili wesis Sesabamisad. saqarTvelos 
samoqalaqo saproceso kodeqsis (sssk) me-3 da me-4 muxlebiT gansazRvrulia dis-

poziciurobis da SejibrobiTobis principebi, romelic SeiZleba CaiTvalos sa-

moqalaqo saproceso samarTlis arsebiT damaxasiaTebel niSnad.46 amasTanave, 
sssk-is 102-e muxlis mixedviT, gansazRvrulia mtkicebis tvirTis sakiTxi da mi-

43  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 18 oqtom-
bris gadawyvetileba/ganCineba № as-952-895-2012.  

44  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 24 ivnisis 
gadawyvetileba № as -519-493-2011. 

45  saqarTvelos uzenaesi sasamarTlos, samoqalaqo saqmeTa palatis 2013 wlis 14 ianvris 
gadawyvetileba/ganCineba № as-1592-1495-2012.  

46  liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso kodeqsis komen-
tarebi, meore gamocema, Tb., 2007, 200.  
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TiTebulia, rom `TiToeulma mxarem unda daamtkicos garemoebebi, romlebzedac 

igi amyarebs moTxovnebs”.47  
damsaqmeblisa da dasaqmebulis ufleba-movaleobebi mtkicebis tvirTTan da-

kavSirebiT SromiTi urTierTobis moSlisas saqarTvelos uzenaesi sasamarTlos 

samoqalaqo saqmeTa palatam ganmarta 2011 wlis 24 ivnisis gadawyvetilebaSi.48 
sakasacio sasamarTlo miiCnevs, rom damsaqmeblis iniciativiT SromiTi xel-

Sekrulebis moSlis SemTxvevaSi uflebis ganxorcielebis marTlzomiereba gu-

lisxmobs im garemoebas, rom damsaqmeblis nebis gamovleniT ar unda dairRves sa-

qarTvelos konstituciiT garantirebuli adamianis uflebebi da Tavisuflebebi, 
aseve sSk-iT dadgenili diskriminaciis dauSveblobis principi. piris samsaxuri-

dan gaTavisuflebis SemTxvevaSi aucileblad unda Semowmdes, amas safuZvlad xom 
ar daedo sSk-is me-2 muxliT diskriminaciulad miCneuli romelime safuZveli, 
amasTan mtkicebis tvirTi am SemTxvevaSi damsaqmebels ekisreba. kerZod, Tu da-

saqmebuli uTiTebs, rom masTan SromiTi urTierTobis Sewyveta diskriminaciuli 
qmedeba iyo, damsaqmebelma unda amtkicos sakuTari nebis gamovlenis marTlzomi-

ereba da gaTavisuflebis aradiskriminaciuli safuZvlis arseboba, winaaRmdeg 

SemTxvevaSi piris samsaxuridan gaTavisufleba ukanonod unda CaiTvalos.49 
sasamarTlos ganmartebiT, SromiTi urTierTobis moSlisas, dasaqmebulma 

unda miuTiTos SromiTi urTierTobis moSlis diskriminaciul faqtebze, xolo 
mtkicebis tvirTis gadatana xdeba damsaqmebelze, ris safuZvelzec SesaZlebelia 

umniSvnelovanesi principis – sasamarTlosadmi mimarTvis uflebis – dacva. sasa-

marTlos ganmartebiT, uflebis marTlzomierad ganxorcielebisaTvis aucilebe-

lia saTanadod iqnes mtkicebis tvirTi gadanawilebuli mxareebs Soris. 
aRniSnuli sasamarTlo praqtika nawilobriv gaTvaliswinebulia cvlilebe-

bis Sedegad sSk-iT 402-e muxlis me-3 punqtis mixedviT da diskriminaciuli safuZ-

vliT xelSekrulebis moSlisas mtkicebis tvirTi ekisreba damsaqmebels, Tu da-

saqmebuli miuTiTebs garemoebebze, romlebic qmnis gonivruli varaudis safuZ-

vels, rom damsaqmeblis qmedebas diskriminaciuli safuZveli hqonda. 

                                                 
47  saqarTvelos samoqalaqo saproceso kodeqsi, muxli 102. < https://matsne.gov.ge/ka/document/ 

view/29962>. 
48  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 24 ivnisis 

gadawyvetileba № as-519-493-2011.  
49  saqmis masalebis mixedviT, mosarCele n.T-sTan Sewyda SromiTi urTierToba sSk-is 37-e 

muxlis 1-li punqtis „d“ qvepunqtis da 38-e muxlis me-3 punqtis safuZvelze. sSk-is 38-3 
muxlis Tanaxmad, mosarCelem miiRo erTi Tvis kompensacia. mosarCelem gaasaCivra 
xelSekrulebis moSlis brZaneba da miuTiTa, rom muSaobis periodSi mis mimarT xor-
cieldeboda diskriminacia misi politikuri Sexedulebebis gamo, garda amisa, ze-
ganakveTuri samuSaoebis SesrulebisaTvis sxva dasaqmebulebs aZlevdnen premias, mas ki 
ara, mosarCele uTiTebda, rom igi ukanonod iqna gaTavisuflebuli Tanamdebobidan.  
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 24 ivnisis 
gadawyvetileba № as -519-493-2011. 
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mtkicebis tvirTis amgvari gadanawileba SromiTi xelSekrulebis diskrimina-

ciuli safuZvlis moSlis SemTxvevaSi TanxvedraSi modis evropul direqtiveb-

Tan.50 evropuli kavSiris direqtiva 2000/78/EC51 awesebs Tanaswori mopyrobis sa-

erTo regulaciebs SromiT urTierTobebSi. direqtivis me-10 muxlis mixedviT, 

pirdapiri an arapirdapiri diskriminaciis SemTxvevaSi damsaqmebelma unda daam-

tkicos, rom diskriminaciul qmedebas adgili ar hqonda. 

4. xelSekrulebis moSlis procedura

xelSekrulebis moSla es aris mxareTaTvis miniWebuli ufleba, romlis gan-

xorcielebac damokidebulia sxvadasxva samarTlebriv winapirobaze. xelSekru-

lebis moSla xorcieldeba erT-erTi mxaris nebis gamovleniT da gansazRvrulia 
samarTlebrivi safuZvlebi, Tu ra SemTxvevaSi SeuZlia mxares gamoiyenos xelSek-

rulebis moSlis ufleba. 
sSk-is 37-e muxliT gansazRvrulia xelSekrulebis moSlis safuZvlebi, magram 

TiToeuli safuZvlis arsebobis SemTxvevaSi gasaTvaliswinebelia sxvadasxva ma-

terialuri da procesualuri winapiroba, rac win uZRvis xelSekrulebis moSlas. 
erTmaneTisgan unda gaimijnos dasaqmebulis mier valdebulebis darRvevisas 

damsaqmeblis mier gafrTxilebis micemis valdebuleba xelSekrulebis moSlis Se-

saxeb winaswari Setyobinebis valdebulebisagan. orive winapirobisagan damouki-

debelia xelSekrulebis moSlis Sesaxeb dasaqmebulis informireba. TiToeuli 
maTgani gansxvavebuli Sinaarsis matarebelia da xelSekrulebis moSlis sxvadas-

xva winapirobas warmoadgens.52 
gafrTxileba — valdebulebis darRvevisas xelSekrulebis moSlis winapiro-

baa. damsaqmebeli gansazRvravs damatebiT vadas/gafrTxilebas, romlis uSede-

god gasvlis Semdgom SeiZleba warmoiSvas xelSekrulebis moSlis ufleba. gaf-

rTxileba mimarTulia mxareTa Soris xelSekrulebis SenarCunebisaken. 53  
xelSekrulebis moSlis Sesaxeb winaswari Setyobinebis miRebis ufleba gan-

mtkicebulia evropis socialuri qartiiT da iTvaliswinebs dasaqmebulis infor-

mirebas ukve miRebuli gadawyvetilebis Sesaxeb. winaswari Setyobinebis miRebis 

uflebas dasaqmebulis socialuri dacvis funqcia akisria.54  
xelSekrulebis moSlis ganxorcielebisaTvis aucilebelia dasaqmebuls miu-

vides aRniSnuli gadawyvetilebis Sesaxeb informacia. xelSekrulebis moSla, ro-

gorc nebis gamovlena, meore mxaresTan misvlis gareSe ver ganxorcieldeba. 

50  Barnard Ch., Employment law, Great Britain, 2013, 328.  
51  Council Directive 2000/78/EC, 27 November 2000, Article 10, <http://eur-lex.europa.eu/LexUriServ/Lex 

UriServ.do?uri=OJ:L:2000:303:0016:0022:en:PDF>. 
52  CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., 

2010, 106.  
53  iqve,106. 
54  Kirchner J., Kremp P. R., Magotsh M., Key Aspects of German Employment and Labour Law, Heidelberg, 

Germany, 2010, 143. 
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4.1. xelSekrulebis moSlis Sesaxeb winaswari Setyobinebis                                 

valdebuleba  

 
SromiTi xelSekrulebis moSlis uflebis warmoSobasTan erTad sainteresoa 

xelSekrulebis moSlis ganxorcielebis wesi. 
samoqalaqosamarTlebriv urTierTobebSi xelSekrulebis moSla xorcielde-

ba meore mxarisTvis SetyobinebiT. ssk-is 355-e muxlis mixedviT, xelSekrulebis 
moSlis uflebis warmoSobis Semdeg xelSekrulebis moSlis Sesaxeb winaswari 
Setyobinebis valdebuleba ar aris gaTvaliswinebuli, magram SromiT samarTleb-

rivi urTierTobebis erT-erTi mTavari damaxasiaTebeli niSani — dasaqmebulze 
zrunvis valdebuleba vlindeba xelSekrulebis moSlis wesSic da mxares ekisreba 
valdebuleba, Seatyobinos meore mxares winaswar xelSekrulebis moSlis Sesa-

xeb.55 
2006 wlis sSk ar iTvaliswinebda damsaqmeblis mier xelSekrulebis moSlisas 

dasaqmebulis winaswar informirebis valdebulebas, Tumca sSk-is 38-e muxli dam-

saqmeblis iniciativiT xelSekrulebis moSlisas mas akisrebda dasaqmebulisaTvis 
erTi Tvis kompensaciis gacemis valdebulebas. 

xelSekrulebis moSlisas dasaqmebulisaTvis winaswari Setyobinebis valde-
bulebas iTvaliswinebs evropis socialuri qartia, romelic avaldebulebs dam-
saqmebels, xelSekrulebis moSlis Sesaxeb gonivruli vadiT adre Seatyobinos da-
saqmebuls.56 am institutis mTavari daniSnulebaa, ecnobos dasaqmebuls miRebu-
li gadawyvetilebis Sesaxeb gonivruli vadiT adre, raTa dasaqmebulma SeZlos 
sxva samsaxuris moZebna.57 

saqarTvelos saapelacio sasamarTlos ganmartebiT, evropis socialuri qar-
tiis 4.4. muxliT gaTvaliswinebuli winaswari Setyobinebis valdebuleba warmoad-
gens sSk-is 38-e muxlis me-3 punqtiT gaTvaliswinebuli erTi Tvis kompensaciis ga-
daxdis valdebulebis ekvivalent valdebulebas. xelSekrulebis moSlis Sesaxeb 
winaswari Setyobinebis mizani isaa, rom dasaqmebulma miiRos garantirebulad Ta-
visi xelfasi sxva samuSaos ZebnisaTvis gonivrulad saWiro drois ganmavlobaSi.58 

winaswari Setyobinebis valdebulebas xelSekrulebis moSlisas ganamtkicebs 
Sso-is 158-e konvenciac, Tumca konvenciis me-11 muxli gansazRvravs, rom xelSek-
rulebis Sewyvetis Sesaxeb winaswar unda ecnobos mxares, an mieces kompensacia.59  

evropis socialuri qartiis me-4 muxliT gaTvaliswinebuli winaswari Setyo-
binebis ufleba doqtrinis mixedviT aZlevs dasaqmebuls saSualebas, moZebnos 
axali samuSao. socialur uflebaTa evropulma komitetma ganixila winaswari 
Setyobinebis nacvlad kompensaciis gacemis sakiTxi. ganisazRvra, rom mTavaria, 

                                                 
55  Wanturia l., zoiZe b., Sengelia r., xecuriani j., saqarTvelos samoqalaqo kodeqsis ko-

mentari, wigni III, Tb., 2001,231. 
56   Hepple B., European Rules on Dismissal Law? J. Comparative Labor Law, 1997, 8.  
57  C158 - Termination of Employment Convention, № 158. 
58  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 17 maisis 

gadawyvetileba/ganCineba № as-624-587-2012.  
59  Davies A. C. L., Perspectives on Labour Law, Cambridge, United Kingdom, 2004, 159. 
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dasaqmebuls mieces gonivruli vada, moZebnos axali samsaxuri. am mizanis miRweva 
SesaZloa gonivruli vadiT adre Setyobinebis an gonivruli odenobis kompensa-
ciis gacemis gziT.60 

cvlilebebis Sedegad sSk-is 38-e muxlis 1-li nawili iTvaliswinebs damsaq-

meblis valdebulebas, gaafrTxilos dasaqmebuli werilobiTi Setyobinebis gziT 
30 kalendaruli dRiT adre, amasTan gadauxados aranakleb erTi Tvis Sromis 
anazRaureba. sSk-is 38-e muxlis 11 punqti aZlevs damsaqmebels SesaZleblobas, ga-

dauxados dasaqmebuls 2 Tvis kompensacia da xelSekruleba moSalos gafrTxile-

bidan 3 dRis ganmavlobaSi. 
evropuli kavSiris wevr qveynebSi winaswari Setyobinebis vada icvleba xel-

Sekrulebis xangrZlivobis mixedviT. sSk msgavs Canawers ar icnobs, Tumca, ro-

gorc zemoT aRiniSna, rogorc winaswari Setyobinebis ufleba, ise kompensaciis 
miRebis ufleba emsaxureba xelSekrulebis moSlisas dasaqmebulis socialuri 
dacvis ideas da sSk dasaqmebuls aZlevs 2 Tvis kompensaciis miRebis uflebas 

xelSekrulebis xangrZlivobisgan damoukideblad.61  

4.2. xelSekrulebis moSlisas winaswari Setyobinebis            

gamomricxveli garemoebebi  

xelSekrulebis moSlis Sesaxeb winaswari Setyobinebis miRebis ufleba warmo-

eSoba dasaqmebuls mxolod kanoniT gansazRvrul SemTxvevebSi. sSk-is 38-e muxli 
gansazRvravs, rom dasaqmebuls aqvs ufleba, miiRos informacia xelSekrulebis 
moSlis Sesaxeb, rodesac xelSekrulebis moSla xorcieldeba ekonomikuri gare-

moebebis, kvalifikaciis an profesiuli unar-Cvevebis Seusabamobis safuZvliT, 
xangrZlivi Sromisuunarobis an sxva obieqturi garemoebebis gamo. sSk-is 37-e 
muxlis 1-li punqtiT gansazRvruli sxva safuZvlebis arsebobisas damsaqmebels 
ar aqvs winaswari Setyobinebis valdebuleba. 

rogorc wina TavSi iyo aRniSnuli, evropis socialuri qartiis me-4 muxli ic-

nobs xelSekrulebis moSlis Sesaxeb winaswari informirebis valdebulebas, mag-

ram evropis socialuri qartiis danarTSi ganmartebulia, rom winaswari Setyobi-

nebis valdebuleba ise ar unda iqnes gagebuli, rogorc xelSekrulebis moSlis 

SemzRudavi ufleba valdebulebis darRvevisas.62  
evropis socialuri qartiis danarTSi xelSekrulebis moSlis Sesaxeb winaswa-

ri Setyobinebis gamomricxvel garemoebad mocemulia valdebulebis iseTi dar-

Rveva, romlis drosac SeuZlebelia xelSekrulebis gagrZeleba. 

60  Conditions of Employment in the European Social Charter, Human Rights, Social Charter Monographs - №6. 
61  Rasnic C, D., Die Kundigung, Licenciement, Recesso Dal Contrato, „Firing“, or „Sacking“: Comparing Eu-

ropean and American Laws on Management Prerogatives and Discreton in Termination Decisions, J. Indiana 
International And Comparative Law Review, 2008, 3. 

62  evropis socialuri qartia, <http://www.ombudsman.ge/uploads/other/1/1199.pdf>. 
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xelSekrulebis moSlis Sesaxeb winaswari Setyobinebis miRebis ufleba aris 
dasaqmebulis socialuri dacvis garantia da aucilebelia, daculi iyos aRniSnu-

li winapirobebi, amasTan gasaTvaliswinebelia, rom evropis socialuri qartia 
ratificirebulia saqarTvelos parlamentis mier. normatiuli aqtebis Sesaxeb 
kanoni da sSk-is 1-li muxli gansazRvravs sakanonmdeblo aqtebis ierarqias da sa-

erTaSoriso xelSekrulebas upiratesi Zala aqvs qveynis Sida kanonmdeblobasTan 
mimarTebiT. aqedan gamomdinare, evropis socialuri qartiiT ganmtkicebuli 
xelSekrulebis moSlisas winaswari Setyobinebis ufleba moqmedebs SromiTi xel-

Sekrulebis moSlis dros da dasaqmebuls ar miewodeba informacia xelSekrule-

bis moSlis Sesaxeb mxolod mis mier valdebulebis imgvari darRvevisas, romelic 
xelSekrulebis dauyovnebliv moSlis aucileblobas qmnis. 

 
4.3. xelSekrulebis moSlis Taobaze gadawyvetilebis dasabuTebis                      

valdebuleba 

 
xelSekrulebis moSlis ufleba dakavSirebulia sxvadasxva samarTlebriv sa-

fuZvelTan, romelic unda aisaxos xelSekrulebis moSlis Sesaxeb miRebul ga-

dawyvetilebaSi. 
sSk-is 38-e muxlis me-3 punqti dasaqmebuls xelSekrulebis moSlis Sesaxeb ga-

dawyvetilebis dasabuTebis moTxovnis uflebas aZlevs xelSekrulebis moSlis 
Sesaxeb damsaqmeblis nebis gamovlenidan 30 kalendaruli dRis vadaSi. 

damsaqmebeli valdebulia, dasaqmebulis moTxovnis wardgenidan 7 kalenda-

ruli dRis vadaSi werilobiT miawodos dasaqmebuls xelSekrulebis moSlis sa-

marTlebrivi dasabuTeba, xolo dasaqmebuli xelSekrulebis moSlis Sesaxeb weri-

lobiTi dasabuTebis miRebis Semdgom 30 kalendaruli dRis vadaSi uflebamosi-

lia mimarTos sasamarTlos. 
sSk-is 38-e muxlis me-5 da me-6 punqtebi metad mniSvnelovania, radgan awesri-

gebs sasamarTlosadmi mimarTvis vadebs. dasaqmebuls aqvs ufleba, gaasaCivros 
xelSekrulebis moSlis Sesaxeb miRebuli gadawyvetileba xelSekrulebis moSlis 
Sesaxeb dasabuTebis miRebidan 30 dRis vadaSi, magram Tu damsaqmebeli dasaqmebu-

lis moTxovnidan 7 kalendaruli dRis vadaSi ar miawodebs dasaqmebuls xelSek-

rulebis moSlis Sesaxeb dasabuTebas, dasaqmebuls ufleba aqvs, mimarTos sasa-

marTlos 30 kalendaruli dRis ganmavlobaSi. 
sSk-is 38-e muxliT ar aris mowesrigebuli is SemTxveva, rodesac dasaqmebuli 

ar moiTxovs damsaqmeblisagan xelSekrulebis moSlis dasabuTebas. ra Tqma unda, 
SeuZlebelia dasaqmebuls waerTvas konstituciiT garantirebuli sasamarTlo-

sadmi mimarTvis ufleba da sSk-is 38-e muxlis me-5 punqtis ganmartebis gziT unda 
dadgindes, rom xelSekrulebis moSlis Sesaxeb gadawyvetilebis miRebidan 30 ka-

lendaruli dRis vadaSi dasaqmebuls SeuZlia mimarTos sasamarTlos. 
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sSk-is 38-e muxli iTvaliswinebs mtkicebis tvirTis gadanawilebis gamonaklis 
wess da adgens, rom Tu damsaqmebeli xelSekrulebis moSlis dasabuTebis moTxov-

nis wardgenidan 7 kalendaruli dRis vadaSi werilobiT ar daasabuTebs miRebul 
gadawyvetilebas, davis faqtobriv garemoebebze mtkicebis tvirTi daekisreba 
damsaqmebels. 

Tu dasaqmebuli ar moiTxovs damsaqmeblisgan xelSekrulebis moSlis dasabu-

Tebas da pirdapir gamoiyenebs sasamarTlosadmi mimarTvis uflebas, am SemTxveva-

Si mtkicebis tvirTis gadanawileba moxdeba sssk-is normebis Sesabamisad. 
amasTanave mniSvnelovania dadgindes, Tu ra igulisxmeba xelSekrulebis moS-

lis dasabuTebaSi. xelSekrulebis moSlis samarTlebrivi bunebis ganxilvis Sede-

gad cxadi xdeba, rom xelSekrulebis moSlis Sesaxeb miRebuli gadawyvetilebis 
dasabuTebaSi aucileblad unda Candes is safuZveli, romlis gamoc damsaqmebel-

ma moSala xelSekruleba. 
am mxriv sainteresoa safrangeTis magaliTi, sadac damsaqmebeli werilobiTi 

formiT atyobinebs dasaqmebuls xelSekrulebis SesaZlo moSlis Sesaxeb. amave 
SetyobinebiT damsaqmebeli uniSnavs dasaqmebuls Sexvedras, sadac ganixileba 
xelSekrulebis moSlis mizezebi, ris Semdegac damsaqmebeli kvlav ugzavnis da-

saqmebuls Setyobinebas miRebuli gadawyvetilebis Sesaxeb.63 safrangeTis saka-

nonmdeblo regulaciis magaliTze naTlad Cans, rom xelSekrulebis moSlis pro-

cedura xels uwyobs mxareebs, miiRon informirebuli gadawyvetileba. 
imisaTvis, rom kanonmdeblis realuri mizani, dasaqmebulis da damsaqmeblis 

interesebis dabalansebuli dacva iqnes SesaZlebeli, umjobesia, iyos miTiTeba, 
rom Tanazomierebis principis Tanaxmad unda imoqmedos damsaqmebelma da xelSek-

rulebis moSlis Sesaxeb gadawyvetilebis dasabuTebisas xazi unda gausvas im ga-

remoebas, Tu ratom ar arsebobda sxva ufro msubuqi saSualeba da ratom gaxda 
aucilebeli xelSekrulebis moSla. swored es unda gaxdes xelSekrulebis moS-

lis dasabuTebis mTavari Semadgeneli nawili. 

5. xelSekrulebis moSlisaTvis dadgenili proceduris darRvevis

samarTlebrivi Sedegebi 

xelSekrulebis moSla efuZneba kanoniT dadgenil materialur da procesua-

lur winapirobebs. xelSekrulebis moSla aris calmxrivi, miRebasavaldebulo ne-

bis gamovlena, romelic iTvleba baTilad, Tu ewinaaRmdegeba kanoniT dadgenil 
wess.64 ssk-is 61-e muxlis mixedviT, baTili garigeba baTilia dadebis momentidan 

63  Rasnic C. D., Die Kundigung, Licenciement, Recesso Dal Contrato, „Firing“, or „Sacking“: Comparing Euro-
pean and American Laws on Management Prerogatives and Discreton in Termination Decisions, Indiana Inter-
national and Comparative Law Review, 2008, 3. 

64  CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., 
2010, 105. 
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da ar warmoiSoba samarTlebrivi Sedegebi.65 aqedan gamomdinare, Tu xelSekrule-

bis moSlisas darRveulia kanoniT dadgenili winapirobebi, garigeba aris baTili 

da ar warmoSobs Sesabamis Sedegs – xelSekrulebis dasrulebas. 
sSk-is 38-e muxlis me-7 punqtis mixedviT, Tu SromiTi xelSekrulebis moSlis 

Sesaxeb miRebuli gadawyvetileba baTilia, am SemTxvevaSi damsaqmebeli valdebu-

lia, aRadginos piri samsaxurSi, an uzrunvelyos is tolfasi samuSaoTi, an gada-

uxados mas kompensacia sasamarTlos mier gansazRvruli odenobiT. 
xelSekrulebis moSlis samarTlebrivi Sedegi ver dadgeba, Tu damsaqmeblis 

mier ar iqneba daculi kanoniT dadgenili yvela is winapiroba, rac dawesebulia 
xelSekrulebis moSlisaTvis. magaliTad, Tu valdebulebis darRveva umniSvne-

loa. 
xelSekrulebis moSlis procesualuri winapirobebi mocemulia sSk-is 38-e 

muxlis 1-el da 11 punqtebSi. aseve ar CaiTvleba namdvilad xelSekrulebis moSla, 
Tu is ar miuva meore mxares. 

damsaqmeblis valdebuleba, daasabuTos xelSekrulebis moSlis Sesaxeb miRe-

buli gadawyvetileba, ar warmoadgens xelSekrulebis moSlis ganxorcielebis 
procesualur winapirobas. es gamoiwvevs mxolod sasamarTlo davisas mtkicebis 
tvirTis damsaqmebelze gadatanas. 

rogorc zemoT iqna aRniSnuli, xelSekrulebis moSlis baTiloba avtomatu-

rad iwvevs piris samsaxurSi aRdgenas, radgan xelSekrulebis moSla arc ganxor-

cielebula. sSk-is mixedviT, im SemTxvevaSi, Tu SeuZlebelia piris aRdgena samsa-

xurSi imave poziciaze, damsaqmebeli valdebulia, uzrunvelyos dasaqmebuli sxva 
tolfasi samuSaoTi. tolfasi samuSaos sakanonmdeblo ganmarteba ar arsebobs. 
umjobesia, Tu tolfasi samuSaos gansazRvra SromiTi xelSekrulebis arsebiTi 
pirobebis Sefasebis safuZvelze moxdeba. 

 
6. xelSekrulebis moSlis Semdgomi urTierToba 

 
SromiT urTierTobebSi dasaqmebulis erT-erTi movaleobaa, ar gauwios kon-

kurencia sakuTar damsaqmebels.66 xelSekruleba, romelic ukrZalavs dasaqme-

buls, gamoiyenos sakuTari codna da gamocdileba, zogadad ewinaaRmdegeba kon-

kurenciis princips, magram kanonmdebloba uSvebs am SezRudvis dawesebis SesaZ-

leblobas saxelSekrulebo pirobebSi, risTvisac aucileblad unda arsebobdes 

legitimuri mizani.67  
evropuli kavSiris konkurenciis samarTali komerciul agentebTan dakavSi-

rebiT awesebs orwlian konkurenciis akrZalvis wess.68 konkurenciis akrZalva ev-

                                                 
65  Wanturia l., axvlediani z., zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

I, Tb., 1999, 198.  
66   Weiss M., Schmidt M., Labour law and Idustrial Relations in Germany, The Netherlands, 2008, 147. 
67   Barnett D., Scrope H., Employment Law Handbook, London, United Kingdom, 2008, 47. 
68   EU Directive of December 18, 1986 (Abl. L382/17). 
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ropuli kavSiris wevr qveynebSi regulirdeba TiToeuli qveynis Sida kanonmdeb-

lobiT da mxareTa Soris dadebuli xelSekrulebebiT.  
dasaqmebis uflebis SezRudvis kanonierebis Semowmebis sxvadasxva kriteriu-

mi arsebobs. ZiriTadi kriteriumia kanonieri interesi da SeTanxmebis pirobebi, 
romelic gulisxmobs, rom SezRudvis daweseba mizanSewonili unda iyos im sfe-

roSi, sadac dasaqmebuli muSaobs,69 SezRudva unda iyos dawesebuli Sesabamis 

drosa da sivrceSi da gaTvaliswinebuli iyos dasaqmebulis interesi.70  
zogadad, rTulia imis gansazRvra, erTwliani SezRudvaa saukeTeso gamosava-

li Tu eqvsTviani, TiToeuli SemTxveva calke Sefasebis sagania.71 magaliTad, ger-

maniaSi dadgenilia, rom SezRudvis dro ar SeiZleba aRematebodes 2 wels xelSek-

rulebis Sewyvetis Semdeg da damsaqmebeli valdebulia, gadauxados dasaqmebuls 
SezRudvis moqmedebis periodSi im xelfasis naxevari, rasac uxdida xelSekrule-

bis moSlamde.72 
sxvadasxva qveynis kanonmdeblobiT gansxvavebuli samarTlebrivi winapirobe-

bia dadgenili SromiTi uflebis SezRudvis ganxorcielebisaTvis, magaliTad, ho-

landiaSi msgavsi SezRudva aucileblad werilobiTi formiT unda iyos dadebu-

li.73 SesaZlebelia konkurent sawarmoSi dasaqmebis uflebis SezRudvis dawesebis 
wesi dakavSirebuli iyos anazRaurebasTanac. belgiis magaliTze, dasaqmebuls, 
romelic ar iRebs 53,824 evroze met anazRaurebas wlis ganmavlobaSi, ar SeiZleba 

SeezRudos dasaqmebis ufleba.74 
2006 wlis sSk-is 46-e muxli adgenda SezRudvis dawesebis SesaZleblobas da 

ganmartavda, rom SezRudva aucileblad unda iyos gonivruli da interesebis Se-

sabamisi, sSk-is 46-e muxlis me-3 nawili ki gansazRvravda, rom SezRudva SeiZleba 
dawesdes 3 wlis periodiT, ar iyo gaTvaliswinebuli dasaqmebulisaTvis SezRud-

vis periodSi kompensaciis an sxvagvari daxmarebis gawevis valdebuleba, rac da-

saqmebulis mZime mdgomareobaSi Cagdebis safrTxes qmnida. 
sSk-Si ganxorcielebuli cvlilebebis Sedegad Seicvala SezRudvis dawesebis 

periodi da dadginda, rom SezRudva SesaZlebelia gamoyenebul iqnes SromiTi 
urTierTobis moSlidan ara umetes 6 Tvis ganmavlobaSi da anazRaurebis valde-

buleba daekisra damsaqmebels SromiTi xelSekrulebis moSlamde arsebuli 
anazRaurebis Sesabamisad. 

magram cvlilebebis Sedegad gauqmda sSk-is 46-e muxlis 1-li punqti, rome-

lic adgenda SezRudvis dawesebis winapirobebs. aRniSnuli Canaweris amoRebis mi-

zani bundovania, radgan swored es winapirobebi warmoadgens upirveles kriteri-

69   Holland J., Burnett S., Millington P., Employment law, Oxford, United Kingdom, 2015, 203-204. 
70   Weiss M., Schmidt M., Labour law and Idustrial Relations in Germany, The Netherlands, 2008, 147. 
71   Holland J., Burnett S., Employment law, Oxford, United Kingdom, 2015, 204. 
72  Weiss M., Schmidt M., Labour law and Idustrial Relations in Germany, The Netherlands, 2008, 147. 
73  Kontrimas A., Samsa M., International Expatriate Employment handbook, 2006, 439. 
74  iqve, 439. 
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ums dasaqmebulisaTvis konkurent sawarmoSi muSaobis uflebaze SezRudvis dawe-

sebis dros. mxolod is faqti, rom sSk-Si Seicvala SezRudvis dawesebis vada da 
dawesda anazRaurebis valdebuleba, ar unda niSnavdes, rom damsaqmebels nebismi-

er SemTxvevaSi aqvs dasaqmebulisaTvis SezRudvis dawesebis ufleba. 
sSk-is 46-e muxlSi miTiTebulia, rom SromiTi xelSekrulebiT SesaZloa dad-

gindes SezRudva, rac niSnavs imas, rom SromiTi xelSekrulebis dadebisas an Sro-

miTi urTierTobis warmoSobis Semdgom mxareebi SesaZloa SeTanxmdnen garkveul 
SezRudvaze. sainteresoa, Tu xelSekrulebis moSlamde msgavsi SeTanxmeba ar ar-

sebobs, xelSekrulebis moSlis Semdgom dasaSvebia Tu ara SezRudvis daweseba. 
umjobesia, sSk-Si iyos miTiTebuli, ra etapze aris dasaSvebi SezRudvis da-

weseba.75  
aseve sainteresoa sakiTxi, Tu damsaqmebeli xelSekrulebaSi gadawyvets 

cvlilebis Setanas, romelic Seexeba sSk-is 46-e muxliT gaTvaliswinebul SezR-

udvas, dasaqmebulis uari SezRudvis dawesebasTan dakavSirebiT rogor unda ga-

nimartos – rogorc arsebiT pirobebze SeuTanxmebloba? da aRniSnul pirobaze 
uari SeiZleba CaiTvalos xelSekrulebis moSlis obieqtur safuZvlad? 

sSk-is me-6 muxlis me-9 punqti gansazRvravs xelSekrulebis arsebiT piro-

bebs, romelTa CamonaTvalSi Semdgom samuSaosTan dakavSirebuli SezRudvis da-

wesebis piroba mocemuli ar aris. xelSekrulebaSi cvlilebis sakiTxs awesrigebs 
sSk-is me-11 muxli, romelic gansazRvravs, ra ar miiCneva arsebiT pirobad da ra 
pirobebi arsebobs, romelTa Secvla SeuZlia damsaqmebels dasaqmebulTan SeTan-

xmebis gareSe. sSk-is me-11 muxlis logikuri ganmartebis gziT SesaZlebelia dad-

gindes, rom momaval samuSaosTan dakavSirebuli SezRudvis daweseba miekuTvneba 
arsebiT pirobaTa ricxvs, miuxedavad imisa, rom SezRudvis dawesebis sakiTxs sSk-

is me-6 muxlis me-9 punqti, rogorc xelSekrulebis arsebiT pirobas, ar iTvalis-

winebs. 

 
7. daskvna 

 
sSk-Si ganxorcielebuli cvlilebebi unda CaiTvalos xelSekrulebis moSlis 

regulirebis TvalsazrisiT win gadadgmul nabijad, radgan ganisazRvra xelSek-

rulebis moSlis safuZvlebi da cvlilebis analizis Sedegad Cans kanonmdeblis 

umTavresi mizani – xelSekrulebis moSlis kanonierebis uzrunvelyofa. magram 
amasTan gasaTvaliswinebelia, rom xelSekrulebis moSlis cneba amoRebulia sSk-

idan, rac samarTlebriv xarvezs warmoadgens. amJamad sSk-is 37-e muxlSi mocemu-

li samarTlebrivi safuZvlebi xelSekrulebis moSlis safuZvelia da Sesabamisad 
sSk-Si xelSekrulebis moSla unda mowesrigdes, rogorc xelSekrulebis Sewyve-

tis forma da ganisazRvros xelSekrulebis moSlis safuZvlebi.  

                                                 
75  Holland J., Burnett S., Employment law, Oxford, United Kingdom, 2014, 203-204. 
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SromiTi xelSekrulebis moSlis wesis gansazRvrisas gasaTvaliswinebelia 
Sromis kodeqsis mizani, daicvas dasaqmebulis interesi da mocemuli iyos Sromis 
xelSekrulebis SenarCunebisaTvis sxvadasxva meqanizmebi.  

SromiTi xelSekrulebis moSlis wesi unda emyarebodes Tanazomier princips, 
unda aZlevdes damsaqmebels SesaZleblobas, moSalos SromiTi xelSekruleba Se-

sabamisi safuZvlis SemTxvevaSi, xolo, meore mxriv, unda awesebdes dasaqmebuli-

saTvis dacvis standarts, risi miRwevac SesaZlebelia dasaqmebulis kvalifika-

ciaze zrunvis meqanizmis SromiT regulaciebSi gaTvaliswinebiT da dasaqmebu-

lis unarebis gaumjobesebis gziT. 
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salome qeraSvili* 

konosamentis wardgenis gareSe tvirTis gadacemisaTvis  

gadamzidvelis pasuxismgeblobis Taviseburebani 

1. Sesavali

konosamenti mniSvnelovan rols asrulebs saerTaSoriso sazRvao gadazidve-

bis sferoSi. igi aRiarebulia sasicocxlo mniSvnelobis satransporto dokumen-

tad rogorc kanonmdeblis, ise praqtikosTa mier.1 rogorc saerTaSoriso aqte-

bis, ise saqarTvelos nacionaluri kanonmdeblobis mixedviT, konosamentis war-

dgena gadamzidavisaTvis aucilebelia, raTa mimRebma miiRos misgan tvirTi. Tum-

ca, arcTu ise iSviaTia SemTxvevebi, rodesac tvirTi gaicema am sayovelTaod aRi-

arebuli wesis darRveviT. naSromis mizania, warmoaCinos gadamzidvelis pasuxis-

mgeblobis meqanizmi im SemTxvevisaTvis, rodesac igi konosamentis wardgenis we-

sis darRveviT gascems tvirTs. 

naSromi dafuZnebulia SedarebiTsamarTlebrivi, sistemuri da normatiuli 

kvlevis meTodebze. 

naSromis farglebSi ganxiluli iqneba konosamentis, rogorc mravalfunqci-

uri satransporto dokumentis, iuridiuli buneba, misi wardgenis wesi da gadam-

zidvelis pasuxismgebloba konosamentis wardgenis gareSe tvirTis gadacemisaT-

vis rogorc saqarTvelos kanonmdeblobis, ise saqarTveloSi moqmedi saerTaSo-

riso aqtebisa da Sesabamisi saerTaSoriso praqtikis WrilSi. 

2. konosamentis iuridiuli buneba

konosamenti erT-erTi uZvelesi savaWro dokumentia, romelic jer kidev me-

16 saukuneSi Camoyalibda, rogorc brunvadi instrumenti.2 `gaeros 1978 wlis 

sazRvao tvirTzidvis Sesaxeb konvenciis~ mixedviT, konosamenti warmoadgens 

`dokuments, romelic adasturebs sazRvao xelSekrulebis arsebobas da gadam-

zidvelis mier tvirTis miRebas an CatvirTvas; romlis Sesabamisadac, gadamzidve-

li iRebs valdebulebas, gadasces tvirTi am dokumentis sanacvlod. aseT valde-

bulebas warmoadgens dokumentSi imis miTiTeba, rom tvirTis gadacema unda mox-

* Tsu-is iuridiuli fakultetis doqtoranti.
1  Murray D.E., History and Development of the Bill of Lading, University of Miami Law Review, 1982 - 1983, 

732, <www.heinonline.org>.
2  iqve, 170. 
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des dokumentSi dasaxelebuli piris brZanebiT, an brZanebis Tanaxmad, an dokumen-

tis mflobelze~.3 

konosaments gascems gadamzidveli mas Semdeg, rac tvirTi moTavsdeba gemze.4 

praqtikaSi, konosaments gadamzidveli gascems Tanabari iuridiuli Zalis mqone 

ori an sami originalis formiT. konkretuli tranzaqciis gaTvaliswinebiT, kono-

samentis flobis uflebamosileba SeiZleba hqondes gamyidvels, gamgzavns, mim-

Rebs an banks, romelmac gasca satranzito krediti. erT-erTi originalis war-

dgena da gadacema tvirTis sanacvlod iwvevs danarCeni egzemplarebis baTilo-

bas.5 konosamenti, rogorc fasiani qaRaldi, dadgenili formis mqone sabuTia, 

romlis wardgenac aucilebelia masSive gamoxatuli qonebrivi uflebiT Sesru-

lebis misaRebad.6 upirvelesad, igi iTvaliswinebs daniSnulebis adgilze ufleba-

mosili pirisaTvis tvirTis miwodebas. es ki gamomdinareobs konosamentis war-

dgenis wesidan, romelic gulisxmobs gadamzidavisaTvis konosamentis aslis ori-

ginalis wardgenas tvirTis sanacvlod.7 sanam gamgzavni gadascems konosaments me-

same pirs, mas SeuZlia Tavad ganaxorcielos mimRebis uflebebi: moiTxovos kono-

samentis pirobebis cvlileba, Tu es ar iqneba faqtebis yalbi interpretaciis Se-

degi da daasaxelos Tavi mimRebad.8 gavrcelebuli Sexedulebis mixedviT, konosa-

menti `sawyobis gasaRebis~ simboloa.9 

saerTaSoriso savaWro samarTalSi konosamenti ZiriTadad emsaxureba sam mi-

zans: igi tradiciulad adasturebs tvirTis miRebas, asrulebs gadazidvis xel-

Sekrulebisa da titulis dokumentis funqcias.10 

2.1. konosamenti rogorc tvirTis miRebis dadastureba 

pirvel rigSi, gadamzidavis mflobelobaSi konosamenti tvirTis miRebis dadas-

turebaa. igi Seicavs informacias tvirTis raodenobis, maxasiaTebeli niSnebis, mo-

culobis, wonis da xiluli mdgomareobis Sesaxeb; gansazRvravs gamgzavnis, gadamzi-

davisa da mimRebis vinaobas. gadamzidavma unda Seitanos konosamentSi tvirTis ne-

3   gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis Sesaxeb, 
muxli 1(7), <www.nccl.ge>. 

4   Byung-Mun Lee., Jung-Ho Yang., The Bill of Lading Functioning as the Contract of Carriage in English Law, 
Journal of Korea Trade, Vol.10, N.2, August 2006, 170, <www.ccpshost.com>. 

5   Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, Transnational Law & 
Contemporary Problems, Vol.1555, 1991, 560, <www.heinonline.org>. 

6  zarnaZe, e., saordero fasiani qaRaldi da misi samarTlebrivi mowesrigebis ZiriTadi 
aspeqtebi, Jur. `marTlmsajuleba da kanoni”, №2, Tb., 2011, 51. 

7   Smeele G.M., Bill of Lading Contracts under European National Laws – Civil Law Approaches to Explaining 
the Legal Position of the Consignee under Bills of Lading, The Evolving Law and Practice of Voyage Charter 
Parties, Rhidian Thomas, London, 2009, 251, <www.repub.eur.nl>. 

8  Chan L. S., Holder of Bill of Lading, Singapore Academy of Law Journal, 1996, 358, <www.heinonline.org>.  
9   iqve, 355. 
10   Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, Transnational Law & 

Contemporary Problems, Vol.1555, 1991, 560, <www.heinonline.org>. 
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bismieri ziani, romelic mas gadacemamde aReniSneboda. es ki icavs gadamzidavs mim-

RebisaTvis im zianis anazRaurebisagan, romelic mas ar gamouwvevia.11 

 
2.2. konosamenti rogorc titulis dokumenti 

 
konosamenti asrulebs titulis dokumentis funqcias: a) igi warmoadgens qoneb-

riv sikeTes da aZlevs myidvels SesaZleblobas, gankargos tranzitSi myofi tvirTi; 

b) igi gadascems mimRebs arapirdapir mflobelobas tvirTze; g) misi meSveobiT SesaZ-

lebelia sakuTrebis uflebis gadacema, Tuki aseTi ganzraxva gaaCniaT mxareebs;12 d) 

konosamenti uzrunvelyofs mis mflobels uflebamosilebiT, miiRos tvirTi gadam-

zidavisagan pirdapir mflobelobaSi.13  

konosamentis warmatebuli gamoyeneba saerTaSoriso vaWrobaSi ganapiroba mis-

ma, rogorc fasiani qaRaldis, brunvadma xasiaTma. vinaidan, gemiT tvirTis gadazid-

va sakmaod did TanxebTan iyo dakavSirebuli, titulis matarebeli dokumenti auci-

lebeli gaxda, raTa tvirTis mesakuTres mieRo krediti saerTaSoriso gadazidvi-

saTvis, an gaeyida tranzitSi myofi tvirTi. aqve unda aRiniSnos, rom konosaments 

gaaCnia brunvadi xasiaTi im SemTxvevaSi, Tuki igi Sedgenilia, rogorc saordero an 

sawarmdgenlo fasiani qaRaldi.14 xolo saxelobiT konosamentis iuridiuli buneba 

mecnierebaSi diskusiis sagania. zogierTi mecnieri Tvlis, rom am SemTxvevaSi saqme 

gvaqvs saxecvlil zednadebTan. magaliTad, amerikul mecnierebaSi igi ganixileba 

konosamentisa da zednadebis hibridad da arabrunvad dokumentad, vinaidan igi uf-

lebas mxolod dasaxelebuli pirisaTvis uzrunvelyofs.15 

aseve, sifrTxiles saWiroebs saordero da sawarmdgenlo konosamentis, ro-

gorc brunvadi fasiani qaRaldis ganxilva. inglisis samarTlis mecnierebaSi gaba-

tonebuli azris mixedviT, konosamenti, miuxedavad misi indosirebis wesisa, aris ara 

brunvadi, aramed gadacemadi xasiaTis dokumenti. aseTi poziciis safuZveli ki gax-

lavT is faqti, rom konosamentis mflobeli ar iRebs imaze ukeTes uflebas, vidre 

gaaCnia mis gadamcems.16 Sesabamisad, inglisuri samarTlis mixedviT, dakarguli an 

moparuli konosamentis keTilsindisieri SemZeni, ver miiRebs uflebas tvirTze, ma-

Sin rodesac sxva brunvadi instrumentebis SemTxvevaSi, mas ar gaaCnia valdebuleba, 

Seamowmos dokuments miRma arsebuli samarTlebrivi urTierTobebi. aseTi midgo-

                                                 
11   Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, Transnational Law & 

Contemporary Problems, Vol.1555, 1991, 560-561, <www.heinonline.org>. 
12   iqve, 561. 
13  Byung-Mun Lee, Jung-Ho Yang, The Bill of Lading Functioning as the Contract of Carriage in English Law, 

Journal of Korea Trade, Vol.10, N.2, August 2006, 170 – 171, <www.ccpshost.com>. 
14  iqve, 176. Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, Trans-

national Law & Contemporary Problems, Vol.1555, 1991, 562, <www.heinonline.org>. 
15   Pejović, Č., Delivery of Goods Without a Bill of Lading: Revival of an Old Problem in the Far East, Journal of 

International Maritime Law, Vol. 9(5), 2003, 461-462. 
16   William Laung King Wai, Misdelivery under Forged Bills and in the Absence of Original Bills and Exemption 

Clauses, Society of Maritime Arbitrators Inc. USA, Vol. 34, 2002, 1, <www.smany.org>. 
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mis mizezia is faqti, rom tvirTis (moZravi nivTebis) SemTxvevaSi keTilsindisieri 

SemZeni ver miiRebs uflebas nivTze, Tuki es nivTi moparuli an dakargulia, amitom 

gansxvavebul wess ar daeqvemdebareba is fasiani qaRaldic, romelic ubralod war-

moadgens tvirTs.17 titulis dokumenti ZiriTadad uzrunvelyofs uflebas fulze 

an qonebriv sikeTeze, xolo konosamenti, rogorc simbolo, warmoadgens tvirTs da 

misi floba mxolod konosamentiT gansazRvruli tvirTis flobis ekvivalentu-

ria.18 vinaidan indosirebuli konosamentis gadacema moqmedebs simbolurad ro-

gorc tvirTis gadacema, qonebrivi uflebebi tvirTze gadadis indosirebuli ko-

nosamentiT mxolod maSin, rodesac amis Sesaxeb arsebobs mxareTa neba.19 magaliTad, 

zog SemTxvevaSi, konosamenti ar gadascems sakuTrebis uflebas an sxva tituls, 

Tuki ar aris gadaxdili gadazidvis safasuri.20 amitom, bankis mier konosamentis, 

rogorc moTxovnis uzrunvelyofis saSualebis gamoyenebas, win unda uZRodes imis 

Semowmeba, Tu ra qonebriv uflebebs uzrunvelyofs igi.21 aRsaniSnavia, rom gada-

zidvis ZiriTadi xelSekrulebisagan abstraqciis principi aris maxasiaTebeli, ro-

melsac iziarebs konosamenti da sxva brunvadi fasiani qaRaldebi. es ki niSnavs , 

rom keTilsindisier mimRebs konosamentis miRebis Sedegad SeuZlia miiRos ukeTe-

si, gansxvavebuli an uaresi uflebebi, vidre es gaTvaliswinebulia gamgzavnsa da 

gadamzidavs Soris dadebuli gadazidvis xelSekrulebiT. Tumca brunvadi fasiani 

qaRaldebisagan gansxvavebiT, konosamentSi ganmtkicebuli uflebebis dacva SeiZ-

leba gadamzidavis sakanonmdeblo pasuxismgeblobis reJimis mixedviT. es ki niSnavs, 

rom mimRebis ufleba, miiRos tvirTi an Seitanos sarCeli zianis anazRaurebis 

moTxovniT, SeiZleba ar iyos warmatebuli, Tuki tvirTis dakargva an dazianeba ga-

momdinareobs kanoniT gaTvaliswinebuli dauZleveli (Force Majoure) an/da pasuxis-

mgeblobis gamomricxavi da SemzRudveli sxva garemoebebidan.22 

2.3. konosamenti rogorc xelSekruleba 

konosamenti asrulebs xelSekrulebis rols:23 mas Semdeg, rac gadamzidveli 

gamoscems konosaments, igi uqvemdebarebs gemis mflobels kontraqtul valdebu-

17  Lincoln, S. F., Bills of Lading, Cornell University, 1892, 17 – 20, <www.scholarship.law.cornell.edu>. 
18  Byung-Mun Lee, Jung-Ho Yang: The Bill of Lading Functioning as the Contract of Carriage in English Law, 

Journal of Korea Trade, Vol.10, N.2, August 2006, 176 – 177, <www.ccpshost.com>. 
19  William Laung King Wai, Misdelivery under Forged Bills and in the Absence of Original Bills and Exemption 

Clauses, Society of Maritime Arbitrators Inc. USA, Vol. 34, 2002, 1, <www.smany.org>. 
20  Byung-Mun Lee, Jung-Ho Yang, The Bill of Lading Functioning as the Contract of Carriage in English Law, 

“Journal of Korea Trade”, Vol.10, N.2, August 2006, 176 – 177, <www.ccpshost.com>. 
21  Chan L. S., Holder of Bill of Lading, Singapore Academy of Law Journa”, 1996, 357, <www.heinonline.org>. 
22   Smeele G.M., Bill of Lading Contracts under European National Laws – Civil Law Approaches to Explaining 

the Legal Position of the Consignee under Bills of Lading, The Evolving Law and Practice of Voyage Charter 
Parties, Rhidian Th., London, 2009, 255-256, <www.repub.eur.nl>. 

23   ix. saqarTvelos sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 118. na-
wili 1. 
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lebas, gadasces tvirTi konosamentis kanonier mflobels.24 gadamzidavsa da mim-

Rebs Soris arsebul urTierTobaSi konosamenti gansazRvravs saxelSekrulebo 

valdebulebebs mocemul mxareTa Soris.25 keTilsindisieri mesame pirisaTvis ko-

nosamentis gadacemiT, gadamzidavi kargavs konosamentis pirobebis gasaCivrebis 

uflebas, vinaidan mimRebi endoba mis Sinaarss.26 

konosamenti aseve asrulebs gadazidvis xelSekrulebis funqcias gamgzavnsa 

da gadamzidavs Soris, Tuki ar dadebula calke gadazidvis xelSekruleba.27 ufro 

metic, zogierTi mecnieris azriT, komerciuli realobis gaTvaliswinebiT, kono-

samenti SegviZlia yovelgvari winapirobis gareSe ganvixiloT rogorc xelSekru-

leba Tavad gamgzavnsa da gadamizdvels Soris, vinaidan igi warmarTavs tvirTis 

gadazidvis mTel process.28 am poziciis sasargeblod metyvelebs saqarTvelos 

samoqalaqo kodeqsis 672-e muxlic, romlis mixedviT, gadazidvis xelSekruleba 

unda Sedges Tavad satransporto dokumentis saxiT.29 

 
2.4. konosamenti rogorc Prima Facie mtkicebuleba 

 
konosamenti asrulebs Prima Facie mtkicebulebis funqcias im gadazidvis xel-

SekrulebisaTvis, romelic Tavdapirvelma mxareebma dades.30 qarTuli kanonmdeb-

lobisagan gansxvavebiT, yvela iurisdiqcia ar iTvaliswinebs sazRvao gadazidvis 

xelSekrulebisaTvis savaldebulo werilobiT formas.31 saerTaSoriso vaWrobis 

farglebSi gadazidvis xelSekruleba SeiZleba daidos werilobiT an werilebis 

                                                 
24   William Laung King Wai, Misdelivery under Forged Bills and in the Absence of Original Bills and Exemption 

Clauses, Society of Maritime Arbitrators Inc. USA, Vol. 34, 2002, 2, <www.smany.org>.; ix. saqarTvelos 
sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 148. 

25   Byung-Mun Lee, Jung-Ho Yang: The Bill of Lading Functioning as the Contract of Carriage in English Law, 
“Journal of Korea Trade”, Vol.10, N.2, August 2006, 175, <www.ccpshost.com>.; ix. saqarTvelos saz-
Rvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 118, nawili 2. 

26   Murray D.E., History and Development of the Bill of Lading; “University of Miami Law Review”, 1982 - 
1983, 730,  <www.heinonline.org>. 

27   Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, Transnational Law & 
Contemporary Problems, Vol.1555, 1991, 561, <www.heinonline.org>. 

28   Byung-Mun Lee, Jung-Ho Yang, The Bill of Lading Functioning as the Contract of Carriage in English Law, 
Journal of Korea Trade, Vol.10, N.2, August 2006, 170, <www.ccpshost.com>.; Debattista C., The Bill of 
Lading as the Contract of Carriage – A Reassessment of Leduc v Ward , Modern Law Review, Vol. 45, Issue 
6, 1982, 654,  <www.onlinelibrary.wiley.com>. 

29   ix. saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, muxli 672, wi-
nadadeba 1. 

30  Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, Transnational Law & 
Contemporary Problems, Vol.1555, 1991, 561, <www.heinonline.org.>. ix. saqarTvelos sazRvao 
kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 120, nawili 2; International Convention 
for the Unification of Certain Rules of Law relating to Bills of Lading (“Hague Rules”), Brussels, 1924, Article 
3 (4), <www.asil.org>. 

31  ix. saqarTvelos sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 114, na-
wili 1. 
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gacvlis Sedegad, aseve ar arsebobs araviTari winaaRmdegoba imisaTvis, rom igi 

daidos zepirad, ubralod, ofertisa da aqceptis urTierTgacvliT. xSirad aseTi 

xelSekrulebiT mxareebi iTvaliswineben SeTanxmebis mxolod ZiriTad debule-

bebs, rogoric aris tvirTis gagzavnis/gadazidvisa/miwodebis da fraxtis gadax-

dis adgili, xolo danarCeni sakiTxi wydeba gamosayenebeli samarTlisa da gadam-

zidvelis momsaxurebis standartuli pirobebis mixedviT. mogvianebiT ki, rode-

sac saWiroa konosamentis gacema, dgeba gamgzavnis Semdgomi miTiTebebi gadamzi-

davis mimarT.32 garda amisa, saqarTvelos samoqalaqo kodeqsis mixedviT, gadazid-

vis xelSekrulebis namdvilobisaTvis ar aris aucilebeli xelSekrulebis gafor-

meba satransporto dokumentis saxiT.33 rogorc uzenaesma sasamarTlom Tavis 

erT-erT gadawyvetilebaSi aRniSna, `aseT dros mTavaria, mxareTa Soris arsebuli 

samarTlebrivi urTierToba naTlad miuTiTebdes gadazidvis xelSekrulebis da-

debaze~,34 magaliTad, gadazidvis xelSekrulebis arsebobis damadasturebeli do-

kumenti SeiZleba iyos tvirTis gadazidvis sagzao uwyisebi an tvirTis miReba-

Cabarebis samaxsovroebi.35 

ase rom, ZiriTadi xelSekrulebis Sinaarsi SeiZleba gamomdinareobdes gadam-

zidavis gancxadebebidan, fraxtis tarifebidan, javSnis pirobebidan, afiSidan, 

gamgzavnsa da gadamzidavs Soris damkvidrebuli praqtikidan da, ra Tqma unda, Ta-

vad konosamentidan.36  

konosamenti Zlieri mtkicebulebaa imisa, rom masSi aRniSnuli tvirTi gadae-

ca gansazRvrul pirs, magram es mxolod mtkicebulebaa da Riaa winaaRmdegobisa 

da ganmartebebisaTvis.37 Sesabamisad, Tuki gadamzidavs aqvs pretenzia gamgzavnis 

mimarT tvirTis xarisxTan dakavSirebiT, man unda gadalaxos konosamentSi moce-

muli Prima Facie mtkicebuleba tvirTis mdgomareobis Sesaxeb.38 im SemTxvevaSi, 

Tuki konosamentis pirobebi ewinaaRmdegeba gadazidvis xelSekrulebis pirobebs, 

                                                 
32  Smeele G.M., Bill of Lading Contracts under European National Laws – Civil Law Approaches to Explaining 

the Legal Position of the Consignee under Bills of Lading, “The Evolving Law and Practice of Voyage Charter 
Parties”, Rhidian Thomas, London, 2009, 252, <www.repub.eur.nl>. 

33  saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, muxli 672, 
winadadeba 2. 

34  ix. saqarTvelos uzenaesi sasamarTlos gadawyvetileba, saqmis № as-453-695-08; 21.01.2009,  
<http://prg.supremecourt.ge>. 

35  ix. saqarTvelos uzenaesi sasamarTlos gadawyvetileba, saqmis № as-923-868-2012; 
24.09.2012; saqarTvelos uzenaesi sasamarTlos gadawyvetileba, saqmis № as-1806-1780-
2011; 06.02.2012. <http://prg.supremecourt.ge/>. 

36  Byung-Mun Lee, Jung-Ho Yang, The Bill of Lading Functioning as the Contract of Carriage in English Law, 
Journal of Korea Trade, Vol.10, N.2, August 2006, 170, <www.ccpshost.com>. 

37  Cobbs T.H., Bills of Lading Given for Goods Not in Fact Shipped, The Yale Law Journal, Vol. 7, No.4 (Jan. 
1989), 172-173. <www.jstor.org>. 

38   Murray D.E., History and Development of the Bill of Lading; “University of Miami Law Review”, 1982 - 
1983, 708 ,  <www.heinonline.org>. 
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man SeiZleba dakargos mtkicebiTi funqcia da gadamzidavsa da gamgzavns Soris 

darCes mxolod tvirTis miRebis damadasturebel dokumentad.39 

konosamentis Prima Facie mtkicebulebis principis mizania, daicvas im keTil-

sindisieri (mesame piri) mimRebis interesebi, romelsac surs, konosamentis Sina-

arsze dayrdnobiT, miiRos titulis dokumentSi aRwerili uflebebi.40 

 
3. gadamzidvelis pasuxismgebloba konosamentis wardgenis gareSe 

tvirTis gadacemisaTvis 
 

konosamentis wardgenis gareSe tvirTis gadacema rCeba erT-erT mTavar sirTu-

led saerTaSoriso vaWrobaSi. teqnologiuri inovaciebis Sedegad gemebi ufro 

swrafad gadaadgildebian da xSirad ufro adre aRweven daniSnulebis punqts, vidre 

konosamenti sahaero fostis meSveobiT.41 xolo, zogierT qveyanaSi konosamenti, ro-

gorc dokumenturi kreditis tranzaqciis nawili, SeiZleba didi xnis ganmavlobaSi 

`ver ganTavisufldes~ sabanko sistemisgan. zogjer, konosamenti gzaSi ikargeba, mim-

Rebs ki surs droze miiRos tvirTi. Sesabamisad, igi did zewolas axorcielebs ro-

gorc gadamzidvelze, ise mis agentze, rom gadmotvirTvis Semdeg rac SeiZleba Cqara 

miiRos saqoneli, gemis mflobelebsa da gadamzidavebs ki, Tavis mxriv, ar surT gemis 

voiaJis gadavadeba aseTi dokumentis Camosvlis molodinSi.42 

 
3.1. tvirTis gadacema 

 
gadamzidavis mier konosamentis wardgenis wesis darRvevis Sedegebis gan-

sazRvrisTvis, pirvel rigSi, unda davadginoT, Tu ras niSnavs tvirTis gadacema. 

rogorc sakanonmdeblo aqtebi, ise tvirTis gadazidvis praqtika migviTi-

Tebs, rom tvirTis gadacema aris gadazidvis xelSekrulebis aucilebeli segmen-

ti. igi aris gadamzidavis erT-erTi arsebiTi movaleoba gadazidvis xelSekrule-

bidan gamomdinare. arc ise rTuli gasagebia, rom gadazidvis xelSekrulebis miza-

ni saqonlis erTi adgilidan meoreze gadatana da gamgzavnisa an mesame pirisaTvis 

maTi xelmisawvdomobis uzrunvelyofaa. swored amitom, zogierTi Tanamedrove 

mecnieri ganmartavs `gadazidvas~, rogorc `miRebuli tvirTis daniSnulebis ad-

gilze tranportirebasa da am tvirTze mzrunvelobas misi miRebidan daniSnule-

bis adgilze gadacemamde (Cabarebamde)~. rogorc wesi, mimRebisaTvis tvirTis ga-

                                                 
39   Byung-Mun Lee, Jung-Ho Yang: The Bill of Lading Functioning as the Contract of Carriage in English Law, 

“Journal of Korea Trade”, Vol.10, N.2, August 2006, 171, <www.ccpshost.com>. 
40   Smeele G.M., Bill of Lading Contracts under European National Laws – civil law approaches to explaining the 

legal position of the consignee under bills of lading, “The Evolving Law and Practice of Voyage Charter 
Parties”, Rhidian Thomas, London, 2009, 255, <www.repub.eur.nl>. 

41   Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, Transnational Law & 
Contemporary Problems, Vol.1555, 1991, 564, <www.heinonline.org>. 

42   Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, European Transport Law, 
2004, 312, <www.mcgill.ca>. 
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dacemiT gadazidvis xelSekruleba iTvleba Sesrulebulad. Sesabamisad, gadamzi-

davic Tavisufldeba xelSekrulebidan gamomdinare pasuxismgeblobisagan.43 

vinaidan, gadamzidveli moqmedebs principalis miTiTebebiT, igi, rogorc 

pirdapiri (faqtobrivi) mflobeli, valdebulia, daubrunos nivTi arapirdapir 

mflobels. mokled, tvirTis gadacema SeiZleba aRiweros rogorc `mflobelobis 

nebayoflobiTi gadacema erTi pirisgan meorisaTvis~, xolo gadacema gadazidvis 

xelSekrulebis farglebSi rogorc `tvirTze sruli mflobelobis gadacema ga-

damzidvelisagan mimRebisaTvis”.44 

erTi SexedviT, gadacemis cneba ar saWiroebs ganmartebas, Tumca praqtikaSi 

xSirad vawydebiT tvirTis gadacemis interpretaciisas garkveul bundovanebas.45 

`haaga-vizbis wesebi~46 ar ganmartavs, Tu ra moiazreba terminSi tvirTis gad-

motvirTva an gadacema.47 `hamburgis wesebi~48 gaxldaT pirveli saerTaSoriso aq-

ti, romelmac gansazRvra tvirTis gadacemis kriteriumebi: pirvel rigSi, gadace-

ma xorcieldeba `mimRebisaTvis tvirTis CabarebiT~. tradiciuli SexedulebiT, 

gadacema dakavSirebulia tvirTis fizikur gadacemasTan. Sesabamisad, zogierTi 

avtoris mixedviT, `tvirTis fizikuri (pirdapir) mflobelobaSi Cabareba~ aris 

gadacema. magram ar unda dagvaviwydes, rom teqnikuri saSualebebi xSirad gamoi-

yeneba Tanamedrove gadazidvebSi da Suamavlebic sakmaod farTod erevian opera-

ciebSi. Sesabamisad, pirebs Soris tvirTis fizikuri gadacema TiTqmis aRar xor-

cieldeba. garda amisa, Tuki am pozicias mivemxrobiT, mimRebis gamoucxadeblobis 

SemTxvevaSi, gadamzidavi kvlav pasuxismgebeli iqneba tvirTze, rac mas arcTu ise 

saxarbielo mdgomareobaSi Caayenebs.49 aseT dros, rogorc wesi, tvirTi inaxeba 

daniSnulebis adgilis sawyobSi, riTic wydeba gadamzidvelis movaleoba, Caaba-

ros tvirTi mimRebs.50 

`hamburgis wesebis~ mixedviT, rodesac mimRebi ar iRebs tvirTs, sakmarisia 

tvirTis mis gankargulebaSi moTavseba, xelSekrulebis pirobebis, kanonis an dam-

kvidrebuli Cveulebebis gaTvaliswinebiT.51 am ganmartebis dadebiTi mxare aris 

43   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam, 2005, 30-32, <http://repub.eur.nl>. 

44   iqve, 43-44, 
45   iqve, 55. 
46   International Convention for the Unification of Certain Rules of Law relating to Bills of Lading (“Hague 

Rules”). Brussels, 1924, <www.asil.org>. 
47  Leung W., Misdelivery of Cargo without Production of Original Bill of Lading: Applicability of the Mandatory 

Legal Regime of Hague-Visby and the One Year Time Bar, “Journal of Maritime Law & Commerce”, Vol 39, 
No.2, April, 2008, 210 – 211, <www.jwlw.com>. 

48  tvirTis sazRvao gadazidvis Sesaxeb gaerTianebuli erebis organizaciis 1978 wlis 
konvencia. 

49  Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 55-56, <http://repub.eur.nl>. 

50  iqve, 59.  
51  gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis Sesaxeb, 

muxli 4 (2 `b”). <www.nccl.ge>. 
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misi iuridiuli safuZveli, romelic damoukidebelia fizikuri gamovlinebisa-

gan. Tumca gadacemis amgvari ganmartebis sirTulea im faqtis dadgena, Tu rodis 

eqceva tvirTi mimRebis gankargulebaSi. tvirTis gankargvis uflebamosileba yo-

velTvis gaaCnia ara gadamzidvels, aramed gamgzavns, mimRebs an sxva mesame pirs. 

Sesabamisad, gadamzidveli yovelTvis maTi instruqciebiT moqmedebs. ase rom, ga-

dacemamdec tvirTi SeiZleba mimRebis gankargulebaSi darCes. garda amisa, Tuki 

gamoviyenebT gadacemis iuridiul aspeqts, mxareTa SeTanxmebiT, SeiZleba tvirTi 

CaiTvalos gadacemulad jer kidev tranzitSi yofnis ganmavlobaSi. magaliTad, 

Tuki mxareTa ganzraxva iyo, rom gadamzidavis saxelSekrulebo ufleba-movaleo-

bebi Sewydes daniSnulebis portSi gemis SesvlisTanave. aseTi meqanizmi ki ewinaaR-

mdegeba gadmzidvelis pasuximgeblobis sakanonmdeblo moTxovnebs, romelic 

akisrebs mas tvirTze mzrunvelobis valdebulebas minimum tvirTis gadmotvir-

Tvamde. 

ase rom, tvirTis gadacema gulisxmobs ara mxolod faqts, aramed mis iuridi-

ul aspeqtebs. misi iuridiuli safuZveli ki SeiZleba gamovlindes rogorc mxare-

Ta nebaSi, ise sakanonmdeblo regulaciebSi, rac yovelTvis ar gulisxmobs gada-

cemis fizikur process.52 Sesabamisad, gadacema xorcieldeba ara mxolod maSin, 

rodesac mimRebi tvirTs fizikurad daeufleba, aramed rodesac mas gaaCnia SesaZ-

lebloba, daeuflos tvirTs.53 zemoaRniSnuli bundovanebis Tavidan asacileb-

lad sasurvelia, gadacemis identificireba yovel konkretul SemTxvevaSi gan-

xorcielebuli gadazidvis operaciebis Sefasebis Sedegad.54 

 
3.2. gadamzidvelis pasuxismgeblobis periodi da  

tvirTis gadacema 
 

zogadad, mxareTa saxelSekrulebo Tavisuflebis uzrunvelyofis mizniT, sa-

erTaSoriso satransporto konvenciebi ar moqmedebs gadazidvis xelSekrulebis 

mimarT, magram konosamentis gadacema keTilsindisier mesame pirisaTvis warmo-

Sobs sazRvao gadazidvebis saerTaSoriso aqtebiT gaTvaliswinebul savaldebu-

lo pasuxismgeblobis safuZvels.55 savaldebulo pasuxismgeblobis periodi gu-

lisxmobs drois im monakveTs, rodesac tvirTi gadamzdivelis meurveobaSia da 

Sesabamisad, am periodis ganmavlobaSi igi pasuxs agebs misi dakargvisa an daziane-

                                                 
52  Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 56-58, <http://repub.eur.nl>. 
53  Leung W., Misdelivery of Cargo without Production of Original Bill of Lading: Applicability of the Mandatory 

Legal Regime of Hague-Visby and the One Year Time Bar, “Journal of Maritime Law & Commerce”, Vol 39, 
No.2, April, 2008, 210 – 211, <www.jwlw.com>. 

54  Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 58, <http://repub.eur.nl>. 

55  Smeele G.M., Bill of Lading Contracts under European National Laws – Civil Law Approaches to Explaining 
the Legal Position of the Consignee under Bills of Lading, The Evolving Law and Practice of Voyage Charter 
Parties, Rhidian Th., London, 2009, 253-254, <www.repub.eur.nl>. 
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bisaTvis. xolo, am periodis miRma warmoSobil valdebulebebze gadamzidavi 

agebs pasuxs mxolod ganzraxvisa da uxeSi gaufrTxileblobisaTvis.56 

`hamburgis wesebis~ mixedviT, `gadamzidavi pasuxismgebelia im zianisaTvis, 

romelic momdinareobs tvirTis dazianebisa da dakargvisagan, Tuki movlenebi, 

romelmac es gamoiwvia, moxda misi gamgeobis periodSi~,57 xolo konvencia ganmar-

tavs `tvirTis gamgeobaSi yofnas~, rogorc `drois periods gadamzidavis mier 

tvirTis miRebidan mis gadacemamde (Cabarebamde)~. Sesabamisad, `hamburgis wese-

biT~ gaTvaliswinebuli savaldebulo pasuxismgeblobis periodi moicavs tvir-

Tis gadacemis valdebulebasac.58 

bevri mecnieri Tvlis, rom, `hamburgis wesebisagan~ gansxvavebiT, `haaga-viz-

bis wesebi~ ar awesrigebs gadmotvirTis Semdgom warmoSobil urTierTobebs59 da 

Sesabamisad, konosamentis wardgenis gareSe tvirTis gadacemis SemTxvevaze ar 

vrceldeba am konvenciis savaldebulo pasuxismgeblobis meqanizmi.60 amis mizezi 

is faqtia, rom `haaga-vizbis wesebis~ moqmedebis sfero ar moicavs tvirTis gada-

cemis process, vinaidan mocemuli konvencia ufro metad orientirebulia tran-

sportirebasTan dakavSirebul ufleba-movaleobebsa da tvirTis usafrTxoeba-

ze.61 `haaga-vizbis wesebi~ ganmartavs tvirTis gadazidvas, rogorc drois peri-

ods mas , rac tvirTi moTavsdeba (CaitvirTeba) gemze, im drois CaTvliT, rodesac 

moxdeba misi gadmotvirTva. Sesabamisad, iTvleba, rom tvirTis CatvirTva/gad-

motvirTvamde arsebuli samarTlebrivi urTierToba eqvemdebareba saxelSekru-

lebo mowesrigebas, da `haaga-vizbis~ mier dadgenili savaldebulo pasuxismgeb-

lobis reJimi ar vrceldeba aseT qmedebebze.62 sxvadasxva qveynebis sasamarTlo 

precedentebic am mosazrebas iziarebs da ar iyenebs `haaga-vizbis wesebs~ gadmot-

virTvis Semdgom warmoSobil samarTlebriv urTierTobebze. ase rom, Tuki mxare-

ebs surT, tvirTis gadacemaze gaavrcelon `haaga-vizbis wesebiT~ ganmtkicebuli 

gadamzidvelis pasuxismgeblobis meqanizmi, maSin aRniSnuli piroba unda gaweron 

konosamentSi.63 

56   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 34-35, <http://repub.eur.nl>. 

57   ix. gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis 
Sesaxeb, muxli 5, <www.nccl.ge>. 

58   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 34, <http://repub.eur.nl>.  

59   Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, European Transport Law, 
2004, 312. <www.mcgill.ca>. 

60    Leung W., Misdelivery of Cargo without Production of Original Bill of Lading: Applicability of the Mandatory 
Legal Regime of Hague-Visby and the One Year Time Bar, Journal of Maritime Law & Commerce, Vol 39, 
No.2, April, 2008, 207 – 227, <www.jwlw.com>. 

61   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 12, <http://repub.eur.nl>.  

62  Leung W., Misdelivery of Cargo without Production of Original Bill of Lading: Applicability of the Mandatory 
Legal Regime of Hague-Visby and the One Year Time Bar, “Journal of Maritime Law & Commerce”, Vol 39, 
No.2, April, 2008, 205 – 207, <www.jwlw.com>. 

63   iqve, 207- 227. 
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zogierTi mecnieri did ukmayofilebas gamoTqvams `haaga-vizbis wesebis~ am-

gvar gamoyenebaze da amtkicebs, rom `haagis wesebiT” gaTvaliswinebuli gadamzdi-

velis pasuxismgeblobis farglebis modificireba `haaga-vizbis wesebiT” swored 

im mizniT ganxorcielda, rom moecva gadmotvirTvis Semdeg warmoSobili urTi-

erTobebi, maT Soris tvirTis gadacemasTan dakavSirebuli valdebulebebi:64 misi 

Tavdapirveli redaqciisagan gansxvavebiT, `haaga-vizbis wesebis~ savaldebulo pa-

suxismgeblobis periodi iTvaliswinebs ara mxolod tvirTis dakargvisa da dazia-

nebis SemTxvevas, aramed `yvela sxva valdebulebas, romelic ukavSirdeba 

tvirTs~.65 garda amisa, mowinaaRmdegeTa azriT, maSin rodesac `haaga-vizbis wese-

bi~ iqna miRebuli, 1924 wels, jer kidev ar arsebobda vaWrobis globalizaciis 

aseTi maRali done da is scenari, romelic kanonmdebelma gaiTvaliswina, dRes uk-

ve aRar aris qmediTi. Sesabamisad, sazRvao gadazidvis Sedegad tvirTma SeiZleba 

gaiaros asi kilometri gadmotvirTvis adgilidan misi gadacemis adgilamde, sanam 

igi realurad mimRebis xelSi aRmoCndeba.66 

praqtikaSi, gadamzidavis pasuxismgeblobasTan dakavSirebuli gaugebrobis 

aRmofxvris mizniT, bevri konosamenti Seicavs e.w. `before and after clause~-s — saxel-

Sekrulebo daTqmas, romelic gamoricxavs gadamzidavis pasuxismgeblobas tvir-

Tis CatvirTvamde da misi gadmotvirTvis Semdgom”.67 aseTi pirobis gaTvaliswine-

bis saSualebas iZleva rogorc `hamburgisa~ da `haaga-vizbis wesebi~,68 ise saqar-

Tvelos sazRvao kodeqsi.69 aseTi daTqmis ararsebobis SemTxvevaSi, qarTuli ka-

nonmdeblobis zogadi wesis mixedviT, tvirTis dakargvisaTvis gadamzidvelis pa-

suxismgebloba gagrZeldeba tvirTis gadacemamde.70 

zogierTi mecnieri, gadmotvirTvis Semdgom gadamzidvelis savaldebulo pa-

suxismgeblobis gamoricxvis SemTxvevaSi gadamzidvelis valdebulebas, izrunos 

tvirTze mis Cabarebamde, axasiaTebs, rogorc negatrium gestio-s (davalebis gareSe 

sxvisi saqmeebis Sesrulebas). amis sawinaaRmdegod, inglisis sasamarTloebi izia-

reben pozicias, rom `before and after clause~-is meSveobiT pasuxismgeblobis gamo-

ricxva iwvevs gadamzidavis savaldebulo pasuxismgeblobis reJimis Sewyvetas 

                                                 
64   Leung W., Misdelivery of Cargo without Production of Original Bill of Lading: Applicability of the Mandatory 

Legal Regime of Hague-Visby and the One Year Time Bar, “Journal of Maritime Law & Commerce”, Vol 39, 
No.2, April, 2008, 207 – 227, <www.jwlw.com>.  

65   iqve, 205-207.  
66   iqve, 207-227. 
67   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 34, <http://repub.eur.nl>.  
68   International Convention for the Unification of Certain Rules of Law relating to Bills of Lading (“Hague 

Rules”), Brussels, 1924, Art. 7, <www.asil.org>. 
69   ix. saqarTvelos sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 156, 

nawili 3. 
70   ix. saqarTvelos sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 156, 

nawili 1, 2. saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, muxli 
686, nawili 1. 
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tvirTis fizikuri danaklisisa da dazianebisaTvis, magram gadazidvis xelSekru-

lebis Sesrulebis valdebuleba gagrZeldeba tvirTis gadacemamde. Sesabamisad, 

tvirTze pasuxismgebeli kvlav gadamzidavia da rTulia, davakvalificiroT misi 

valdebuleba, rogorc davalebis gareSe sxvisi saqmeebis Sesruleba.71 

 
3.3. gadamzidvelis pasuxismgeblobis samarTlebrivi safuZvlebi 

 
konosamentis wardgenis gareSe tvirTis gadacemisaTvis pasuxismgeblobis sa-

fuZvlebis iuridiuli bunebis gasagebad saWiroa, CavwvdeT im uflebebis Sina-

arss, romelsac moicavs konosamenti. vinaidan konosamenti xelSekrulebis rols 

asrulebs da misi Sinaarsis mixedviT, gadamzidavs ekisreba valdebuleba, gadas-

ces tvirTi mis mflobels, konosamentis wardgenis wesis darRveviT tvirTis ga-

dacema SegviZlia davakvalificiroT rogorc uflebamosili piris winaSe Cadeni-

li saxelSekrulebo darRveva. amasTan, im Teoriis gaTvaliswinebiT, rom konosa-

menti titulis dokumentia, xSirad misi gadacemiT konosamentis mflobels war-

moeSoba tvirTze sakuTrebis an sxva qonebrivi ufleba. aseT SemTxvevaSi, konosa-

mentis mflobelis garda, sxva pirisaTvis tvirTis gadacema iqneba mflobelis 

qonebrivi uflebebis darRveva anu deliqti. miuxedavad imisa, rom tvirTis gada-

zidvis procesSi konosamenti SeiZleba ar funqcionirebdes rogorc titulis 

dokumenti, es ver gaaqarwylebs im faqts, rom konosamentis wardgenis gareSe 

tvirTis gadacemam SeiZleba daarRvios uflebamosili piris qonebrivi uflebebi. 

gadamzidavsa da konosamentis mflobels Soris arsebuli valdebulebiTi urTi-

erToba ver gaaqarwylebs qmedebis deliqtur xasiaTs.72 zogierT iurisdiqciaSi 

tvirTis SecdomiT gadacemisaTvis pasuxismgeblobis safuZvlebis iuridiul bu-

nebasTan mimarTebiT garkveuli gaugebroba arsebobs. magaliTad, CineTSi, Tavda-

pirvelad, gadamzidavis aseT qmedebas afasebdnen, rogorc deliqts, xolo mogvi-

anebiT daakvalificires, rogorc saxelSekrulebo darRveva.73 garda amisa, zogi-

erTi avtoris mosazrebiT, konosamentis gareSe tvirTis gadacemiT warmoiSoba 

konkurirebadi moTxovnebi — rogorc deliqturi, ise saxelSekrulebo.74 inglisis 

erT-erTi sasamarTlo gadawyvetileba kargad warmoaCens am midgomas: `xelSekru-

leba iTvaliswinebs konosamentis wardgenis Sedegad konosamentiT gansazRvruli 

uflebamosili pirisaTvis tvirTis gadacemas. Tuki gadamzidavma kompaniam ar ga-

dasca saqoneli aseT pirs, maSin igi pasuxs agebs xelSekrulebis darRvevisaTvis, 

garda im SemTxvevisa, rodesac konosamenti iTvaliswinebs pasuxismgeblobis ga-

                                                 
71   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 39 – 40, <http://repub.eur.nl>.  
72   iqve, 186-188. 
73   Pejović, Č., Delivery of goods without a bill of lading: revival of an old problem in the Far East, “Journal of 

International Maritime Law”, Vol. 9(5), 2003, 454. 
74  Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 187, <http://repub.eur.nl>.  
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momricxav raime pirobas. garda amisa, kompaniam gadasca tvirTi konosamentis war-

dgenis gareSe miRebaze arauflebamosil pirs. Sesabamisad, kompania pasuxismgebe-

lia deliqtur qmedebaze, Tuki sxvamxriv ar aris daculi~.75 zogjer, konosamen-

tis gadacemiT SeiZleba mimRebze gadavides mxolod tvirTis miRebis ufleba, ma-

Sin rodesac qonebriv uflebebs tvirTze inarCunebs gamgzavni. aseT SemTxvevaSi 

saxezea mxolod kontraqtuli valdebulebis darRveva da ara deliqti. ase rom, 

yovel konkretul SemTxvevaSi konosamentis wardgenis gareSe tvirTis gadacemas 

SesaZloa sxvadasxva iuridiuli buneba hqondes.76 

bevri Tvlis, rom aRniSnuli problema mniSvnelovania mxolod samecniero 

kuTxiT da naklebad aqtualuria praqtikaSi,77 magram konkurentuli moTxovnebis 

arsebobis pirobebSi, sasarCelo moTxovnis sworad Camoyalibebas da samarTlis 

sferos sworad SerCevas aqvs didi praqtikuli mniSvneloba moTxovnis xandazmu-

lobis vadebis, mtkicebis tvirTisa da pasuxismgeblobis farglebis gansazRvri-

saTvis.78 magaliTad, zogierT iurisdiqciaSi ar arsebobs Tavisufleba imisaTvis, 

rom sasarCelo moTxovnis safuZveli ganisazRvros survilisamebr — iqneba es de-

liqti Tu xelSekruleba: mxareebs Soris xelSekrulebis arseboba gamoricxavs 

moTxovnis deliqtur safuZvlebs.79  

moTxovnaTa konkurenciasTan dakavSirebuli Tanamedrove tendenciebis mi-

xedviT, gansakuTrebul SemTxvevebSi saxelSekrulebo moTxovnebma SesaZloa ga-

moricxos deliqturi pasuxismgebloba. magaliTad, Tuki saxezea erT-erTi saxel-

Sekrulebo pirobis darRveva da samarTali iTvaliswinebs saxelSekrulebo kom-

pensaciis Serbilebas — deliqturi pasuxismgebloba gamoiricxeba. aseTi midgoma 

Tanamedrove sazogadoebaSi saxelSekrulebo samarTlis Rirebulebis zrdis ga-

moxatulebaa. garda amisa, im faqtis gaTvaliswinebiT, rom konosamenti SesaZloa 

ar atarebdes titulis funqcias, konosamentiT gaTvaliswinebul qonebriv ufle-

bebTan dakavSirebiT dabneulobis asarideblad, rekomendebulia kontraqtul pa-

suxismgeblobaze dayrdnoba. Tumca, Tuki damtkicdeba, rom gadamzidvelis qmede-

ba TaRliTobaa, saxelSekrulebo dacvis meqanizmi SeiZleba ar gamoviyenoT da man 

pasuxi agos deliqturi samarTlis mixedviT.80 

 

                                                 
75  saqme `sze hai tong banki rambler saikl kompaniis winaaRmdeg~ (Sze Hai Tong Bank Ltd .v. 

Rambler Cycle Co. Ltd., (1959) 2 LLR, 114). 
76   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 188-189, <http://repub.eur.nl>.  
77   Pejović, Č., Delivery of goods without a bill of lading: revival of an old problem in the Far East, “Journal of 

International Maritime Law”, Vol. 9(5), 2003, 454 - 455. 
78   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 188-190, <http://repub.eur.nl>. 
79   Pejovi, Č., Delivery of goods without a bill of lading: revival of an old problem in the Far East, Journal of 

International Maritime Law, Vol. 9(5), 2003, 455. 
80   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 191,  <http://repub.eur.nl>. 
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3.4. gadamzidvelis mier tvirTis gadacemis valdebulebis                                    

darRvevis Sedegebi 

 
rodesac gadamzidavi arRvevs Tavis valdebulebas da gadascems tvirTs ara-

uflebamosil pirs, mimRebs SeuZlia moiTxovos: 1) valdebulebis Sesruleba;                  

2) konosamentis mflobelisaTvis miyenebuli zianis anazRaureba.81 

 
3.4.1. gadamzidvelis mier valdebulebis Sesruleba 

 
gadamzidvelis valdebuleba, miawodos konosamentis mflobels tvirTi, ar 

gamoiricxeba mis mier tvirTis arauflebamosili pirisaTvis gadacemiT. Sesabami-

sad, valdebulebis Sesrulebis mizniT, tvirTis gadamzidvelma unda gamoiTxo-

vos tvirTi arauflebamosili pirisagan. aseT SemTxvevaSi arauflebamosili pi-

ris mier konosamentis gareSe tvirTi miReba unda dakvalificirdes, rogorc usa-

fuZvlo gamdidreba, romelsac aklia kontraqtuli da sakanonmdeblo safuZveli. 

rac Seexeba, gadamzidvelis mier tvirTis ukan moTxovnis iuridiul safuZvels, 

aseT SemTxvevaSi gadamzidvels gaaCnia ufleba tvirTis mflobelobaze gadazid-

vis xelSekrulebidan gamomdinare, romelic SenarCunebulia mis xelSi xelSekru-

lebis Sesrulebamde. Sesabamisad, gadamzidvels SeuZlia wauyenos arauflebamo-

sil pirs savindikacio moTxovna — misi pirdapiri (fizikuri) mflobelobis aR-

dgenis Sesaxeb.82 Tavis mxriv, gadamzidvelis savindikacio moTxovnis realizacia 

damokidebulia im garemoebaze, Tu ramdenad daekisreba mimRebs valdebuleba, 

xelSekrulebidan gasvlis dros gamoiyenos samoqalaqo kodeqsiT dadgenili val-

debulebis SesrulebisaTvis gaTvaliswinebuli damatebiTi vada.83 

 
3.4.2. tvirTis dakargviT miyenebuli zianis anazRaureba 

 
yvelaze xSirad SecdomiT ganxorcielebuli tvirTis miwodebisaTvis gadam-

zidvelis saboloo pasuxismgebloba dgindeba zianis anazRaurebis saxiT. amitom, 

saWiroa ganvixiloT kompensaciis moculobis sakiTxi aseTi saxelSekrulebo dar-

RvevisaTvis. 

ZiriTadad, rodesac erTi mxare arRvevs xelSekrulebas, igi pasuxs agebs gaT-

valiswinebuli an mxareTa mier xelSekrulebis dadebis droisaTvis mosalodneli 

zianis farglebSi. mosalodnel zianSi igulisxmeba is ziani, romlis ganWvretac 

mxareebs SeeZloT keTilsindisierebis farglebSi. rac Seexeba, specialuri xasia-

Tis zians, misi anazRaureba SeiZleba mxolod im SemTxvevaSi, Tuki es gaTvaliswi-

                                                 
81  Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 192,  <http://repub.eur.nl>.. 
82   iqve, 192. 
83   ix. saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, muxli 405. 
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nebulia xelSekrulebiT, an mxares unda gaeTvaliswinebina, rodesac debda xel-

Sekrulebas.84 zianis anazRaurebis zogadi principebis gaTvaliswinebiT, gadam-

zidvelisagan SesaZloa, moTxovnil iqnes mxolod is zianis anazRaureba, romelic 

xelSekrulebis darRvevis normalur Sedegad aRiqmeba. saqarTvelos samoqalaqo 

kodeqsis 412-e muxli aTavisuflebs gadamzidvels iseTi riskisagan, romelic miu-

Rebelia qonebrivi pasuxismgeblobis Cveulebrivi principebisaTvis.85 zianis 

anazRaurebis moculobis gansazRvrisaTvis gamoiyeneba `namdvili zianisa~ an `res-

titucio ad integrum~-is86 wesi.87 

gadamzidvelis mier arauflebamosili pirisaTvis tvirTis gadacema konosa-

mentis mflobelis mier ganixileba, rogorc tvirTis dakargva.88 sazRvao da samo-

qalaqo kodeqsebis mixedviT, danaklisi tvirTis Rirebuleba ganisazRvreba da-

niSnulebis navsadgurSi moqmedi sabirJo fasiT, aseTis ararsebobisas — sabazro 

fasiT, xolo Tuki aseTi fasis gansazRvrac SeuZlebelia — msgavsi saxeobis da Ri-

rebulebis tvirTis fasis analogiurad. Tuki mocemuli fasebis dadgena SeuZle-

belia, maSin ziani ganisazRvreba gamgzavnis navsadgurSi moqmedi analogiuri fa-

sebiT, romelsac daemateba gadazidvis xarjebi.89 tvirTis Rirebulebis gamoT-

vlis analogiur wess gvTavazobs `haaga-vizbis wesebic~. 90 

rac Seexeba araqonebriv zarals, rogoric aris samomavlo biznesinteresebi 

da saqmiani reputaciisaTvis miyenebuli ziani, `haaga-vizbis wesebi~ gamoricxavs 

aseTi saxis zianis anazRaurebas.91 araqonebrivi zianis anazRaurebis SesaZleblo-

bas arc qarTuli nacionaluri kanonmdebloba iZleva: samoqalaqo kodeqsis 413-e 

muxlis 1-li nawilis mixedviT, araqonebrivi zianis anazRaureba SeiZleba moTxov-

nil iqnes mxolod kanoniT zustad gansazRvrul SemTxvevebSi. vinaidan arc sazR-

vao kodeqsi da arc samoqalaqo kodeqsi ar iTvaliswinebs tvirTis dakargvis Sem-

TxvevaSi araqonebrivi zianis anazRaurebas, aseTi moTxovnis wardgenis ufleba ar 

gaaCnia mimRebs. 

                                                 
84   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 193 – 194, <http://repub.eur.nl>. 
85   ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe g., janaSia l., saxelSek-

rulebo samarTali, Tb., 2014, 652. 
86  pirveladi mdgomareobis aRdgena. 
87   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 194, <http://repub.eur.nl>. 
88   iqve, 196. 
89   ix. saqarTvelos sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 160, 

nawili 1./ ix. saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, mux-
li 692, nawili 2. 

90   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 195, <http://repub.eur.nl>. 

91   iqve; 197./ International Convention for the Unification of Certain Rules of Law relating to Bills of Lading 
(“Hague Rules”), Brussels, 1924, Art. 4(5), <www.asil.org>. 
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aRsaniSnavia, rom `hamburgis wesebis~ mixedviT, `gadamzidvelis pasuxismgeb-

loba moicavs tvirTis dazianebisa da danaklisis Sedegad miyenebuli zianidan ga-

momdinare zaralsac~.92 aRniSnuli zogadi xasiaTis wesi saSualebas aZlevs mim-

Rebs, qonebriv zianTan erTad moiTxovos araqonebrivi zianis anazRaurebac. 93 

mimRebs aseve SeuZlia moiTxovos miuRebeli Semosavlis kompensaciac, Tuki 

mas pirdapiri da uSualo kavSiri aqvs gadamzidvelis mier valdebulebis Seusru-

leblobasTan.94 

4. konosamentis wardgenis gareSe tvirTis gadacemisaTvis

gadamzidvelis pasuxismgeblobis farglebi 

konosamentis wardgenis gareSe tvirTis gadacemisaTvis gadamzidvelis pasu-

xismgeblobis moculoba damokidebulia misi pasuxismgeblobis SezRudvis ro-

gorc sakanonmdeblo, ise saxelSekrulebo meqanizmze. sainteresoa, Tu romel 

SemTxvevebSi SeiZleba gamoiricxos da SeizRudos konosamentis wardgenis wesis 

darRveviT tvirTis gadacemisaTvis gadamzidvelis pasuxismgebloba. 

4.1. gadamzidvelis pasuxismgeblobis SezRudvis sakanonmdeblo            

meqanizmi 

pasuxismgeblobis SezRudva sazRvao gadazidvebis samarTlis erT-erT mTava-

ri maxasiaTebelia.95 gadamzidvelis pasuxismgeblobis SezRudvis naTeli magali-

Tia amanaTebisa da tvirTis erTeulis gadazidvisaTvis pasuxismgeblobis mocu-

lobis SezRudva kanoniT dadgenili tarifebiT.96 es meqanizmi, romelic, Tavis 

mxriv, mxareTa Soris vaWrobis sagans warmoadgens, emsaxureba gamgzavnisa da ga-

damzidvelis interesebis dabalansebas. SezRudvis mizania didi Rirebulebis 

mqone mcire amanaTebisaTvis gadaWarbebuli zianis anazRaurebis moTxovnis SezR-

udva.97 aRsaniSnavia, rom pasuxismgeblobis am saxis SezRudva ar moqmedebs, Tuki 

92   ix. gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis Sesaxeb, muxli 5 (1), 
<www.nccl.ge>. 

93   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 197, <http://repub.eur.nl>. 

94   ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe, l., janaSia l., saxelSekru-
lebo samarTali, Tb., 2014, 653. 

95   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 198, <http://repub.eur.nl>. 

96   ix. saqarTvelos sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 161, na-
wili 1./ gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis 
Sesaxeb, muxli 6 (1 - `a”),  <www.nccl.ge>. International Convention for the Unification of Certain Rules 
of Law relating to Bills of Lading (“Hague Rules”), Brussels, 1924, Art. 4(5 `a”) <www.asil.org>. 

97   Tetley W., Per package limitation and containers under Hague Rules, Visby & Uncitral, “Dalhousie Law 
Journal” 1977-1978, 686 <www.heinonline.org>. 
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gadamzidveli zians gamoiwvevs gaufrTxilebeli an ganzraxi qmedebiT.98 jer ki-

dev ar arsebobs erTiani midgoma im sakiTxTan dakavSirebiT, unda gamoviyenoT Tu 

ara pasuxismgeblobis SezRudvis mocemuli meqanizmi konosamentis wardgenis we-

sis darRveviT tvirTis gadacemis SemTxvevaSi. mecnierTa nawili aviTarebs azrs, 

rom gadamzidvelma unda isargeblos am SezRudvebiT, vinaidan igi ZiriTadad ke-

Tilsindisierad moqmedebs da sjera, rom pirs, romelsac man konosamentis war-

dgenis wesis darRveviT gadasca tvirTi, marTlac gaaCnia ufleba tvirTze. garda 

amisa, masze moqmedebs rogorc komerciuli zewola, ise mimRebis mier sagarantio 

saSualebebis gamoyeneba. amitom, Znelad warmosadgenia, rom man ganzrax an uxeSi 

gaufrTxileblobiT gamoiwvios konosamentis mflobelisaTvis ziani.99 am pozici-

is mowinaaRmdegeTa azriT, saWiroa, rom gadamzidvelma gaiazros konosamentis 

mflobelis potenciuri riski. amasTan, maTi azriT, sakmaod rTuli dasadgenia ga-

damzidvelis qmedebis xasiaTi — moqmedebs Tu ara igi ganzraxvisa an uxeSi gauf-

rTxileblobis farglebSi. amitom, ukeTesi iqneba, Tuki CamovarTmevT gadamzid-

vels pasuxismgeblobis SezRudvis saSualebas, raTa SevinarCunoT konosamentiT 

daculi uflebebis usafrTxoeba. Tumca, aRsaniSnavia, rom rodesac gadamzidve-

li konosamentis wardgenis wesis darRveviT gadascems tvirTs, igi ugulebel-

yofs mniSvnelovan sakanonmdeblo moTxovnebs, rac misi qmedebis, minimum, uxeSad 

gaufrTxilebel xasiaTze migviTiTebs.100 TiTqmis yvela qveynis precedentuli sa-

marTali ganmartavs, rom gadamzidavi uzarmazar risks eweva, rodesac Tanxmdeba 

konosamentis wardgenis wesis darRveviT tvirTis gadacemas.101 

 

4.2. gadamzidvelis pasuxismgeblobis SezRudva gayalbebuli                                

konosamentis wardgenisas 

 

gadamzidavis pasuxismgebloba ar msubuqdeba im SemTxvevaSic, Tuki mas gayal-

bebul konosaments warudgenen, miuxedavad imisa, rom mas arauflebamosili piris 

TaRliTuri ganzraxvis Sesaxeb SeiZleba araferi scodnoda. saqmeSi otis 

xports102 inglisis sasamarTlom dasZina, rom `Tuki gadamzidvels mivaniWebT uf-

lebas, gadasces tvirTi gayalbebuli konosamentis sanacvlod, maSin konosamen-

                                                 
98   ix. saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, muxli 697./ 

gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis Sesaxeb, 
muxli 8 (1), <www.nccl.ge>., International Convention for the Unification of Certain Rules of Law relating 
to Bills of Lading (“Hague Rules”), Brussels, 1924, Art. 3(8), 4(5) <www.asil.org>. 

99  Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 
Rotterdam 2005, 198, <http://repub.eur.nl>. 

100  iqve, 199. 
101   Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, “European Transport Law”, 

2004, 313, <www.mcgill.ca>. 
102  saqme Motis Exports Ltd. v Dampskibsselskabet Af 1912 Aktieselskab and Aktieselskabet Dampskibsselskabet 

Svendborg, LLod’s Law Reports 1999,Vol.1. 
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tis, rogorc `mcuravi sawyobis gasaRebis~, erTianobis principi dairRveoda. uf-

ro metic, vinaidan gamgzavnsa da gadamzidavs Soris gadamzidavi akontrolebs ko-

nosamentis formas, xelmowerasa da gamocemas... Tuki ori udanaSaulo piridan, 

erT-erTi unda dazaraldes mesame piris mier Cadenili TaRliTobisaTvis, ukeTe-

si iqneba, Tuki zianis tvirTi daawveba gadamzidavs, romelic pasuxismgebelia ko-

nosamentis erTianobaze, mis mflobelobaSi arsebul tvirTsa da tvirTis gadace-

maze, vidre qonebis mesakuTreze, romelic flobs validur konosaments da moe-

lis tvirTis miRebas~.103 

 
4.3. gadamzidvelis pasuxismgeblobis SezRudva Carteris meSveobiT 

 
konosamentisa da gadazidvis xelSekrulebis urTierTgamijvnis principidan 

gamomdinare, gadamzidavi SesaZloa erTsa da imave tvirTTan mimarTebaSi eqvemde-

barebodes or xelSekrulebas - Cartersa da konosaments, romlebic sxvadasxva pi-

robas Seicavs.104 amitom, ar aris gamoricxuli, rom konosamentis Sinaarsi — Sem-

TxveviT an ganzrax — ewinaaRmdegebodes gamgzavnsa da gadamzidavs Soris dade-

bul xelSekrulebas.105 xandaxan Carteris meSveobiT mxareebi pirdapir Tanxmdebi-

an konosamentis wardgenis gareSe tvirTis gadacemisaTvis pasuxismgeblobis ga-

moricxvaze.106 aseTi pirobebisaTvis, rogorc wesi, iyeneben pasuxismgeblobis 

dazRvevis xelSekrulebas (letter of indemnity). msgavsi sagarantio saSualebebi mar-

Talia, rTavs nebas gadamzidavs, ganaxorcielos miwodeba konosamentis wardge-

nis gareSe, magram ar avaldebulebs mas.107 Carteris xelSekrulebis da konosamen-

tis pirobebis urTierTSesabamisobis uzrunvelsayofad SegviZlia gamoviyenoT 

Semdegi meTodebi: CavrToT konosamentis pirobebi CarterSi, an piriqiT, Carte-

ris pirobebi CavrToT konosamentSi. saqme rTuldeba, rodesac konosamentis 

mflobeli mesame piria. amitom konosamentis pirobebSi gadazidvis xelSekrule-

bis gaTvaliswinebisaTvis saWiroa Semdegi moTxovnebis dacva: 1)konosamentSi Car-

teris CarTva SeiZleba miTiTebis (daTqmis) meSveobiT; 2) amasTan, konosamentis 

mflobels unda gaaCndes faqtobrivi da konstruqciuli cnoba gadazidvis xel-

Sekrulebis inkorporaciis Sesaxeb. saqmeSi Production Steel Co. of Illinois v SS Francois, 
samxreT niu iorkis saolqo sasamarTlom aRniSna, rom ubralo gancxadeba konosa-

                                                 
103   Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, European Transport Law, 

2004, 316 <www.mcgill.ca>. 
104   Soumyadipta C., A comparison of Rights and Liabilities under a Charter Party and a Bill of Lading, 

“University of San Francisco Maritime Law Journal”, 24, 2011-2012, 73. < www.lexisnexis.com>. 
105   Smeele G.M., Bill of Lading Contracts under European National Laws – civil law approaches to explaining the 

legal position of the consignee under bills of lading, “The Evolving Law and Practice of Voyage Charter 
Parties”, Rhidian Thomas, London, 2009, 252 – 253 < www.repub.eur.nl>. 

106   ix. saqarTvelos sazRvao kodeqsi, parlamentis uwyebani, 25-26, 14/06/1997, muxli 117. 
107   Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, European Transport Law, 

2004, 317, <www.mcgill.ca>. 
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mentSi imis Sesaxeb, rom igi eqvemdebareboda Carteris yvela pirobas, ver iqonieb-

da gavlenas mimRebis uflebebze~,108 Tumca imave sasamarTlom saqmeSi Midland Tar 

Distillers, Inc v M/T LOTOS gadawyvita, rom mimRebi eqvemdebareboda arbitraJis ga-

moyenebis Sesaxeb pirobebs, romelic inkorporirebuli iyo konosamentSi.109 amas-

Tan, konosamentis uTiTebda mxolod im pirobaze, romelic iTvaliswinebda ar-

bitraJis daniSvnas Carteris mxareebisaTvis. gansxvaveba am ori saqmis mimarT sa-

samarTlom axsna im faqtiT, rom, Midland-is saqmisagan gansxvavebiT, saqmeSi Produc-

tion Steel Co. of Illinois v SS Francois, konosamentis pirobebi detalurad iyo gawerili 

da srulad moicavda mxareebis uflebebsa da movaleobebs, romlebic, Tavis mxriv, 

moqmedebdnen gadazidvis xelSekrulebis gamoyenebis winaaRmdeg. rodesac arse-

bobs winaaRmdegoba konosamentsa da gadazidvis xelSekrulebis pirobebs Soris, 

sasamarTloebi Tavs ikaveben inkorporaciis principis gamoyenebisagan.110 Sesaba-

misad, mxareebma unda gamoiCinon meti yuradReba da zustad gansazRvron ufleba-

movaleobebi konosamentis SinaarsSi. winaaRmdeg SemTxvevaSi, miuxedavad imisa, 

rom orive dokumenti metad mniSvnelovania sazRvao gadazidvebSi, Carteris Seu-

sabamo pirobebi ver CaerTveba konosamentis SinaarsSi.111 

 
4.4. gadamzidvelis pasuxismgeblobis SezRudva konosamentis  

pirobebiT 

 
me-19 saukunis bolos, sazRvao vaWrobis ganviTarebasTan erTad, tvirTis ga-

damzidvelebis mier gacemuli konosamentis formebi gaivso gadamzidvelis pasu-

xismgeblobis SemzRudveli pirobebiT TiTqmis yvela SesaZlo SemTxvevisaTvis,112 

maT Soris, tvirTis gadacemisaTvis pasuxismgeblobis gamomricxveli daTqmebiT. 

rogorc saerTaSoriso praqtika cxadyofs, aseTi daTqmis efeqturobisaTvis sa-

Wiroa, rom igi adekvaturad da naTlad iyos formulirebuli.113 saqmeSi Sze Hai 

Tong Bank Ltd. v Rambler Cycle Ltd. konosamentis piroba, romelic aTavisuflebda ga-

damzidavs yovelgvari pasuxismgeblobisgan tvirTi gadmotvirTvis Semdgom, ver 

                                                 
108   saqme frodaqSen stil kompania ss frankoisis winaaRmdeg, Production Steel Co. of Illinois v SS 

Francois, U.S. District Court for the Southern District of New York - 294 F. Supp. 200 (1968) December 31, 
1968. 

109   saqme midelnd tar distilersi m/t lotosis winaaRmdeg, Midland Tar Distillers, Inc v M/T 
LOTOS, U.S. District Court for the Southern District of New York - 362 F. Supp. 1311 (1973) September 5, 
1973. 

110   Soumyadipta C., A Comparison of Rights and Liabilities under a Charter Party and a Bill of Lading, University 
of San Francisco Maritime Law Journal, 24, 2011-2012, 76-79, <www.lexisnexis.com>. 

111  iqve, 82. 
112  Lowe S. T., Carrier’s Immunities Under Bill of Lading Clauses, “China Law Review”, 195 (1937-1940), 195-

196, <www.heinonline.org>. 
113  Wai W. L. K., Misdelivery under Forged Bills and in the Absence of Original Bills and Exemption Clauses, 

Society of Maritime Arbitrators Inc. USA, Vol. 34, 2002, number 1, 3-5, <www.heinonline.org>. 
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iqna gamoyenebuli rogorc dacvis saSualeba konosamentis gareSe tvirTis miwo-

debisaTvis. britanulma sasamarTlom daadgina, rom aseTi pirobebi imgvarad un-

da ganimartos, rom ar uSlides xels xelSekrulebis mTavari sagnis Sesrulebas 

da ar ewinaaRmdegebodes gadazidvis xelSekrulebis mizans.114 

4.5. gadamzidvelis pasuxismgeblobis SezRudva tvirTis mier  

sabaJo kontrolis gavlisas 

pasuxismgeblobisagan ar Tavisufldeba gadamzidavi im SemTxvevaSic, Tuki 

daniSnulebis portis samarTali da Cveulebebi moiTxoven gansazRvruli vadiT 

tvirTis gadacemasa da Senaxvas adgilobrivi portis administraciis mier. aseT 

dros, gadamzidavis pasuxismgebelia tvirTis SecdomiT gadacemaze im SemTxveva-

Si, Tuki gadamzidavs hqonda SesaZlebloba, aRekveTa arauflebamosili pirisaT-

vis tvirTis gadacema.115 

4.6. konosamentis wardgenis wesis darRveviT tvirTis gadacema  

uflebamosili pirisaTvis 

saqmeSi Houda116 britanulma sasamarTlom aRniSna, rom `konosamentis wardge-

nis gareSe tvirTi gadacema saxelSekrulebo darRvevaa im SemTxvevaSic, Tuki 

tvirTi mflobelobaze uflebamosil pirs gadaecema”. amasTan, inglisis sasamar-

Tlom mkafiod gamoxata Tavisi azri, rom dakarguli konosamentis SemTxvevaSi 

tvirTis gadacemis legitimaciisaTvis saWiroa sasamarTlo brZaneba. mogviane-

biT, saqmeSi Sucre Exports SA v Northern Shipping Ltd. (The Sormovskiy3068), sasamarTlom 

Searbila Tavisi midgoma da aRniSna, rom `gadamzidavsa da gemis mflobels ar ga-

aCnia ufleba, gadasces tvirTi konosamentis originalis wardgenis gareSe, garda 

im SemTxvevisa, rodesac arsebobs gonivruli mtkicebuleba imisa, rom pirs gaaC-

nia tvirTis mflobelobaze ufleba da arsebobs gonivruli axsna, Tu ra mouvida 

konosaments~.117 miuxedavad amisa, Houda rCeba avtoritetul gadawyvetilebad in-

114  Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, European Transport Law, 
2004, 316,  <www.mcgill.ca>; saqme sze hai tong banki rambler saikl kompaniis winaaRmde, (Sze 
Hai Tong Bank Ltd. Appellants; v. Rambler Cycle Co. Ltd. 1959 June 22.) 

115  Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, European Transport Law, 
2004, 318, <www.mcgill.ca>; Allied Chemichal Int’l Corp. v Companhia de Navegacao Lloyd Brasileiro, 
United States Court of Appeal, 15.10.1985. No. 1125, Docket 85-7103, 

116  saqme kuvait petroleum korporacia ai end di oil kariersis winaaRmdeg, Kuwait Petroleum 
Corporation v I & – Oil Carriers Ltd (The Houda), Lloyds Law Reports, 1994,541 

117  Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, European Transport Law, 
2004, 314-316, <www.heinonline.org>. ix. saqme sukre eqsports sa nortern Sifingis winaaR-
mdeg, Sucre Exports SA v Northern Shipping Ltd. (The Sormovskiy3068), Llody’s Law Reports. (1994) 2, 266. 
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glisis samarTalSi da xSirad gamoiyeneba sasamarTlo praqtikaSi konosamentis 

wardgenis wesis darRvevisaTvis pasuxismgeblobis gansazRvrisas. 

aRsaniSnavia, rom inglisis adreuli sasamarTlo praqtika uSvebs SesaZleb-

lobas, rom tvirTi gadaeces ara konosamentis mflobels, aramed ukeTesi ufle-

bis mqone pirs. magaliTad, im SemTxvevaSi, rodesac gadazidva ganxorcieldeba 

tvirTis mesakuTris Tanxmobis gareSe.118 miuxedavad imisa, rom tvirTis gadacema 

saxelSekrulebo valdebulebaa, man SeiZleba warmoSvas sanivTo samarTlebrivi 

moTxovnebic: Tuki gadamzidveli gafrTxilebulia, an icis, rom konosamentis 

mflobels ar gaaCnia tvirTis miRebis uflebamosileba, man `due diligence~-is (saTa-

nado gulmodginebis) farglebSi unda imoqmedos, raTa ar daarRvios sxvisi qoneb-

rivi uflebebi. aseTive midgomas iTvaliswinebs aSS-is samarTalic.119Tumca am 

principis gamoyenebisas gadamzidavs didi sifrTxile marTebs, raTa ar gascdes 

Tavisi uflebamosilebis farglebs.120 

 
5. konosamentis wardgenis gareSe tvirTis gadacemis problemis  

gadawyvetis alternatiuli meTodebi 

 
praqtikaSi, konosamentis wardgenis wesis erT-erT alternativad miRebulia 

tvirTis mimRebis an Tavad bankis mier gadamzidavis sagarantio weriliT uzrun-

velyofa, romelic iTvaliswinebs konosamentis gauqmebas misi miRebisTanave da 

gadamzidavis kompensaciiT uzrunvelyofas nebismieri zianisaTvis, romelic mas 

SeiZleba miadges konosamentis wardgenis gareSe tvirTis gadacemisaTvis.121 Tum-

ca sagarantio werili ver uzrunvelyofs pasuxismgeblobisagan srulyofil dac-

vas, vinaidan aseTi garantiis aRsruleba SeiZleba kiTxvis niSnis qveS dadges, an 

gadavaddes, Tuki gadamzidvels (tvirTis arauflebamosil mimRebTan erTad) wau-

yeneben brals kanonieri mflobelis winaaRmdeg mimarTul TaRliTobisaTvis.122 

konosamentis wardgenis wesTan dakavSirebuli problemebis aRmosafxvrelad 

saerTaSoriso vaWrobaSi iyeneben Semdeg meTodebs: dokumentaciis standartiza-

cias, sazRvao zednadebsa da eleqtronuli monacemebis gacvlas. 

rogorc saerTaSoriso, ise nacionalur savaWro arenaze aRiniSneba savaWro 

dokumentaciis erTiani standartis SemuSavebis tendencia. dRes, SemuSavebulia 

savaWro dokumentaciis urTierTmsgavsi formebi, ramac gaamartiva msxvili ga-

                                                 
118  Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 102 <http://repub.eur.nl>.  
119  iqve, 138. 
120   iqve, 102. 
121   Tetley W., Letters of Indemnity at Shipment and Letters of Guarantee at Discharge, “European Transport Law”, 

2004, 312,  <www.mcgill.ca>.  
122   Goldby M., Legislation to Facilitate the Use of Electronic Transferable Records: A Case Study, Reforming the 

Law to Facilitate the Use of Electronic Bills of Lading in the United Kingdom, UNICITRAL Colloquium on 
Electronic Commerce, New York , 14th to 16th February 2011, 2, <www.uncitral.org>. 
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damzidavi kompaniebis saqmianoba. konosamentis formis erTiani standarti gadam-

zidvels saSualebas aZlevs, ganasxvaos erTmaneTisagan gayalbebuli da namdvili 

konosamenti. 

sazRvao zednadebi mniSvnelovani satransporto instrumentia sazRvao gada-

zidvebSi. mas SeuZlia Seasrulos tvirTis miRebisa da gadazidvis xelSekrulebis 

mtkicebulebis funqcia, magram misi meSveobiT SeuZlebelia uflebis gadacema, 

vinaidan konosamentisagan gansxvavebiT, igi ar warmoadgens brunvad fasian qa-

Ralds. misi gamoyenebis simartivis maCvenebelia is faqti, rom tvirTis miRebi-

saTvis sakmarisia, mimRebma daadasturos misi, rogorc zednadebSi miTiTebuli 

piris, vinaoba. garda amis, dokumentis gvian miReba ar aferxebs tvirTis gadace-

mis process, am gziT ki, sargebels naxulobs rogorc tvirTis mimRebi, ise gadam-

zidavi. zogierT SemTxvevaSi sazRvao zednadebs SeuZlia warmatebiT Caanacvlos 

konosamenti. magaliTad, Sida korporatiuli gadazidvebis dros, rodesac kompa-

nia ugzavnis tvirTs Tavis Svilobil sawarmos.123 saerTaSoriso savaWro palatis, 

evropis ekonomikis komitetisa da saerTaSoriso sazRvao komitetis rekomenda-

ciebiT, roca gamgzavns surs arabrunvadi dokumentebis gamoyeneba, ukeTesia, Tu-

ki satransporto dokumentad mxareebi airCeven zednadebs.124 Tumca sazRvao zed-

nadebi ver Secvlis konosaments, rodesac ama Tu im garigebisaTvis saWiroa titu-

lis dokumentis gamoyeneba. magaliTad, navTobis tankeriT, marcvleuliT, mada-

niT an qvanaxSiriT vaWrobisas, tranzitSi arsebuli tvirTi ganmeorebiTi molapa-

rakebebis obieqtia da SeiZleba ramdenjerme gasxvisdes, sanam daniSnulebis ad-

gils miaRwevs. garda amisa, sazRvao zednadebi ar gamogvadgeba bankisaTvis sesxis 

uzrunvelyofis saSualebad.125 

konosamentis Secvlis erT-erTi saSualebaa monacemTa eleqtronuli gac-

vlis gamoyeneba, romelic mecnierebaSi farTo diskusiis sagani gaxda.126 erTi 

mxriv, eleqtronuli konosamenti Tavidan agvaridebs qaRaldis dokumentbrun-

vasTan dakavSirebul problemebs da uzrunvelyofs mniSvnelovan danazogs qa-

Raldis dokumentaciis momzadebisa da damuSavebis mxriv. garda amisa, igi aRmof-

xravs im drois Sualeds, romelic saWiroa, rom konosamentma miaRwios tvirTis 

miRebis ports. Tumca zogierTi mecnieris azriT, arsebobs ramdenime problema, 

romelic xels uSlis eleqtronuli konosamentis SemoRebas. erT-erTi mTavaria 

misi brunvadi xasiaTi, rac problemas ar warmoadgenda eleqtronuli sazRvao 

                                                 
123   Williams S. M., Something Old, Something New: The Bill of Lading in the Days of EDI, “Transnational Law 

& Contemporary Problems”, Vol.1555, 1991, 565 - 566 <www.heinonline.org .>. 
124   Yingying Z., Delivery of Goods by the Carrier under the Contract of Carriage by Sea, a Focus on China, 

Rotterdam 2005, 115, <http://repub.eur.nl>.; Low R., Replacing the Paper Bill of Lading with an Electronic 
Bill of Lading: Problems and Possible Solutions, “International Trade and Business Law Annual 5, 2000, 159, 
<www.heinonline.org>. 

125  Williams S. M., Something Old, Something new: The Bill of Lading in the Days of EDI, “Transnational Law & 
Contemporary Problems”, Vol.1555, 1991, 566-567 <www.heinonline.org.>.  

126   Low R., Replacing the Paper Bill of Lading with an Electronic Bill of Lading: Problems and Possible 
Solutions, “International Trade and Business Law” Annual 5, 2000, 159. <www.heinonline.org>. 
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zednadebis SemuSavebisas (eleqtronuli zednadebi ukve intensiurad gamoiyeneba 

sazRvao vaWrobaSi).127 konosamentis tvirTis miRebis dadasturebisa da gadazid-

vis xelSekrulebis mtkicebiT funqcias warmatebiT Caanacvlebs eleqtronuli 

konosamenti. eleqtronuli konosamentis mowinaaRmdegeTa azriT, problemas 

qmnis konosamentis, rogorc titulis dokumentis, funqcia. maTi azriT, unda gan-

vasxvaoT erTmaneTisagan qaRaldis dokumenti rogorc informaciis matarebeli 

da qaRaldis dokumenti rogorc simbolo. advilia, informaciis Semcveli doku-

menti gadaaqcio eleqtronul dokumentad, magram bevrad rTulia im dokumentis 

eleqtronizacia, romelic vaWrobaSi gamoiyeneba garkveuli qonebis simbolod. 

brunvadi instrumentebis SemTxvevaSi ki, uzrunvelyofil unda iqnes misi, ro-

gorc simbolos, unikaluroba. rTulia, eleqtronuli Setyobinebis unikaluro-

bis dacva, vinaidan maTi kopireba Zalian advilia. miuxedavad imisa, rom eleqtro-

nuli Setyobinebebis urTierTgansxvavebis dadgena teqnikurad SesaZlebelia, ko-

nosamentis eleqtronizaciiT mainc izrdeba misi dublikaciis safrTxe. 128 

aRniSnulis miuxedavad, savaWro regulaciebSi SeiniSneba konosamentis eleq-

tronizaciis tendenciebi. magaliTad, `hamburgis wesebma~ gaiTvaliswina erTgva-

ri kompromisuli varianti da SemogvTavaza konosamentis werilobiT formaSi — 

telegramisa da teleqsis gamoyeneba.129 aseve, mxareTa Tanxmobis SemTxvevaSi eleq-

tronuli konosamentis gacemas iTvaliswinebs 2008 wlis `gaeros konvencia tvir-

Tis sazRvao an naxevrad sazRvao saerTaSoriso gadazidvis xelSekrulebebis Se-

saxeb~, romelic uaxlesi sakanonmdeblo instrumentia saerTaSoriso sazRvao 

vaWrobaSi.130  

 
6. daskvna 

 
zemoaRniSnulidan SegviZlia davaskvnaT, rom konosamenti, rogorc mraval-

funqciuri satransporto dokumenti, inarCunebs Tavis rols sazRvao gadazid-

vebSi, xolo misi wardgenis wesis dacviT tvirTis gadacema rCeba gadamzidvelis 

mniSvnelovan saxelSekrulebo valdebulebad. am valdebulebis Seusruleblobi-

saTvis zianis anazRaurebis winaaRmdeg gadamzidvels Zalian cota Tavdacvis sa-

Sualeba gaaCnia, iqneba es sagarantio saSualebebiT pasuxismgeblobis dazRveva, 

Tu ukeTesi uflebis mqone pirisaTvis tvirTis gadacema. am saxelSekrulebo val-

debulebis mniSvnelobaze miuTiTebs is faqtic, rom gadamzidveli ar aris dazR-

veuli zianis anazRaurebisagan im SemTxvevaSic, Tuki man, gayalbebuli konosamen-

                                                 
127   iqve, 166-168. 
128   iqve, 170. 
129   iqve, 194. gaerTianebuli erebis organizaciis 1978 wlis konvencia sazRvao tvirTzidvis 

Sesaxeb, muxli 1 (8) <www.nccl.ge>. 
130   United Nations Convention on Contract for the International Carriage of Goods Wholly or Partly by the Sea, 

2008, Art. 8 (a). 



 
 

 
samarTlis Jurnali,   №1, 2015 

 

 270 

tis sanacvlod, gadasca tvirTi arauflebamosil pirs. tvirTis gadacemisaTvis 

misi pasuxismgeblobis gamoricxvis yvelaze efeqtur saSualebad rCeba Tavad ko-

nosamentis pirobebi an am pirobebis meSveobiT inkorporirebuli Carteris Sina-

arsi. xolo pasuxismgeblobis gamoricxvisa da SezRudvis sakanonmdeblo meqaniz-

mi ZiriTadad ar moqmedebs gadamzidvelis sasargeblod, ase rom, gadamzidveli, 

romelic konosamentis wardgenis gareSe gascems tvirTs, moqmedebs sakuTari 

riskis fasad. amasTan, ar aris gamoricxuli, rom konosamentis wardgenis wesTan 

dakavSirebuli problemebi aRmoifxvras momavalSi, Tuki eleqtronuli konosa-

menti daimkvidrebs Tavis adgils sazRvao vaWrobaSi. 

 

 

 



m. wulaZe,  mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan  
ganTavisuflebis safuZvlebi 

 271

marika wulaZe


mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan 

ganTavisuflebis safuZvlebi 

(kvleva qarTuli da franguli samarTlis mixedviT)  

1. Sesavali

ziani yovelTvis adamianis xeliT ar dgeba, misi warmoSoba SeiZleba, nivTiTac 

iyos gamowveuli, romelic moZraobaSi an Tavad adamianis xels mohyavs (magaliTad, 

avtosatransporto saSualeba, romelsac piri marTavs), an igi moqmedebaSi sponta-

nurad modis (magaliTad, nivTis afeTqeba).1 teqnikurma progresma da, aqedan gamom-

dinare, momravlebulma ubedurma SemTxvevebma, ra drosac rTuli gaxda zianis 

dadgomaSi adamianis `rolis~ gansazRvra, dRis wesrigSi daayena zianis Sedegad da-

zaralebuli pirebis dacvis aucilebloba. dacvis swored amgvarma aucileblobam 

ganapiroba samoqalaqosamarTlebrivi pasuxismgeblobis sferoSi obieqturi (mkac-

ri) pasuxismgeblobis reJimis SemoReba, romelic dgeboda zianis ubralo kauzalu-

ri faqtidan da valdebuli piri pasuxismgeblobisgan ver Tavisufldeboda mis mi-

er Tavisi udanaSaulobis dadasturebis drosac.2 

mkacri pasuxismgeblobis pirobebSi, mflobelis pasuxismgeblobis prezumfcia 

emyareba risks, romlis Tanaxmadac, arsebobs mis mflobelobaSi arsebuli nivTiT 

zianis miyenebis garkveuli albaToba.3 msgavs SemTxvevaSi zianis anazRaureba ar 

ukavSirdeba pasuxismgebeli piris qmedebis Sefasebas.4 swored es Tavisebureba ga-

nasxvavebs mas samoqalaqosamarTlebrivi pasuxismgeblobis sxva saxeebisagan. 

ukanasknel periodSi, bralisa da mkacri pasuxismgeblobis Sepirispirebam bra-

leuli pasuxismgeblobis principi ukana planze gadaswia.5 dReisaTvis, cdiloben, 

rom gaamarTlon mkacri pasuxismgeblobis SemoReba riskisaTvis, romelic ukavSir-

deba mometebuli (gansakuTrebuli) safrTxis Semcveli nivTebis gamoyenebas an ase-

Ti safrTxis Semcveli qmedebebis ganxorcielebas.6 bunebrivia, iqve kiTxvebic 

   Tsu-is iuridiuli fakultetis doqtoranti  
1   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 423. 
2  Guegan A., La place de la responsabilité objective Fait de chose/Fait des activités dangereuses, 1, 

<http://grerca.univ-rennes1.fr/digitalAssets/268/268670–aguegan.pdf> [24.11.2013].  
3   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 436. 
4  Pierre P., La place de la responsabilité objective: Notion et rôle de la faute en droit français, 1, 

<http://grerca.univ-rennes1.fr/digitalAssets/268/268674–ppierre.pdf> [24.11.2013].  
5  iqve. 
6  naSromSi erTnairi mniSvnelobiT gamoiyeneba terminebi: `gansakuTrebuli safrTxis 

Semcveli~, `mometebuli safrTxis Semcveli~, ramdenadac frangul iuridiul wyaroebSi 
isini moxseniebuli arian sxvadasxgvagvarad, magaliTad: `Anormalement dangereuse~, an 
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Cndeba, magaliTad, mniSvnelovnad miiCneven imis garkvevas, Tu ramdenad SesaZlebe-

lia mkacri pasuxismgeblobis dakisreba pirisaTvis im SemTxvevebis gamo, romlebic 

gamomdinareoben industriis ganviTarebidan an teqnologiuri progresidan, an ki-

dev maTTan dakavSirebuli riskebidan,7kerZod, ramdenad marTebulia, aseT dros 

pirs zianisaTvis pasuxi moeTxovos misi bralis ararsebobis pirobebSi? 

mocemuli kvlevis sagans ar warmoadgens dasmul kiTxvebze pasuxis gacema, ker-

Zod, imis garkveva, ramdenad swori an arasworia mometebuli safrTxis wyaroTi 

miyenebuli zianisaTvis mkacri pasuxismgeblobis reJimis arseboba. konkretul 

SemTxvevaSi, naSromis mizania, mometebuli safrTxis wyaroTi miyenebuli zianis 

pasuxismgeblobis pirobebSi, mflobelis pasuxismgeblobisgan sruli da nawilob-

rivi ganTavisuflebis safuZvlebis gamorkveva, maTi arsis sworad gansazRvra, mo-

cemuli TvalsazrisiT araerTi problemuri sakiTxis Sefaseba. 

mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan ganTavisuf-

lebis safuZvlebis sworad gansazRvra moiTxovs aRniSnuli safuZvlebis saTana-

dod Sefasebas. naSromSi am miznis garkvevis mcdelobaa franguli da qarTuli sa-

marTlis magaliTebze. franguli samarTliT daintereseba ganapiroba kvlevis sa-

ganTan dakavSirebiT frangul iuridiul literaturaSi arsebulma uxvma Teori-

ulma masalam, mravalferovanma sasamarTlo praqtikam, sakiTxis gadawyvetis xan-

grZlivma gamocdilebam da stabilurad damkvidrebulma xedvebma, romlebiTac 

igi evropuli qveynebis samarTalSi erT-erTi gamorCeulia. ufro metic, forsma-

JorTan mimarTebiT (romelsac ganixilaven mometebuli safrTxis wyaros mflobe-

lis pasuxismgeblobisgan ganTavisuflebis erT-erT safuZvlad) franguli samar-

Tali Tavisi originaluri midgomiTac gamoirCeva.8 

zemoaRniSnuli TvalsazrisiT, xelis SemSleli faqtori ver gaxdeba is gare-

moeba, rom aqaur samarTalSi moqmedebs nivTiT miyenebuli zianis pasuxismgeblo-

bis zogadi reJimi, kerZod, safrangeTis samoqalaqo kodeqsis 1384-e muxlis pir-

veli abzaci (romelic adgens nivTiT miyenebuli zianisaTvis pasuxismgeblobas) 

ganimarteba, rogorc absoluturad zogadi xasiaTis norma, is ukavSirdeba zianis 

gamomwvev nivTs, ise rom, erTmaneTisgan aranairad ar ganasxvaveben safrTxis Sem-

cvel an arasafrTxis Semcvel nivTebs.9ramdenadac mocemuli kvleva eZRvneba mo-

metebuli safrTxis wyaroTi miyenebuli zianisaTvis mflobelis pasuxismgeblo-

bis gamomricxav safuZvlebs, rasac franguli samarTali swored nivTiT miyenebu-

`Excessivement dangereuse~. ix. mag., J-S Borghetti, La responsabilité du fait des choses et/ou du fait activités 
dangereuses, Sinthèse comparative, 4, <http://grerca.univ-rennes1.fr/digitalAssets/268/268671–jsborghetti.pdf. 
[29.12.2013]. 

7  Pierre P., La place de la responsabilité objective: Notion et rôle de la faute en droit français, 1, 
<http://grerca.univ-rennes1.fr/digitalAssets/268/268674–ppierre.pdf> [24.11.2013]. 

8  kvlevis saganTan mimarTebiT franguli samarTlis originalurobaze qvemoT iqneba 
saubari.  

9  Durez C., Cas pratique: la responsabilite du fait des choses, 29.11.2011, 5-6, <http://fdv.univ-lyon3.fr/ 
moodle/file.php/1/FPV2/Droit%20civil/Droit–des–obligations–Responsabilite–civile/cas–pratique–la–
responsabilit–du–fait–des–choses.pdf> [26.11.2013].  
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li zianis pasuxismgeblobis zogadi reJimis farglebSi ganixilavs, Sesabamisad, 

kvlevis saganTan dakavSirebiT frangul iuridiul literaturasa da sasamarTlo 

praqtikaSi arsebuli xedvebi qarTuli samarTlisaTvis saintereso iqneba.  

amdenad, naSromma bunebrivad moicva Semdegi kiTxvebi da am kiTxvebze pasuxe-

bi: rogor awesrigebs franguli samarTali nivTis (maT Soris, mometebuli saf-

rTxis wyaros Semcveli nivTis) mflobelis pasuxismgeblobisgan ganTavisuflebis 

safuZvlebs? ra msgavseba an gansxvaveba aqvs mas qarTul samarTalTan? rogor 

wyvets Tavad qarTuli samarTali mometebuli safrTxis wyaros mflobelis pasu-

xismgeblobisgan ganTavisuflebis sakiTxebs, xolo qarTuli sasamarTlo praqti-

ka — maTi sadavoobis SemTxvevebs? 

zemoaRniSnuli sakiTxebis kvlevam xeli unda Seuwyos mometebuli safrTxis 

wyaros mflobelis pasuxismgeblobisgan ganTavisuflebis sakiTxis sworad regu-

lirebas, sakanonmdeblo da sasamarTlo doneze mis srulyofas, mflobelis pasu-

xismgeblobis safuZvlis saTanadod gansazRvras. imavdroulad, frangul samar-

TalSi mflobelis pasuxismgeblobisgan ganTavisuflebis safuZvlebTan mimarTe-

biT SemuSavebuli xedvebis mimoxilva, aRniSnuli kuTxiT maTi samarTlebrivi ga-

mocdilebis gacnoba, mniSvnelovania im TvalsazrisiTac, rom Sedegad ukeT ga-

moCndes qarTuli samarTlis `nakli~ da `Rirseba~, arsebobis SemTxvevaSi gamoaS-

karavdes SesaZlo xarvezebi da gamoikveTos xarvezis aRmofxvris gzebi.  

 
2. mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan  

ganTavisuflebis safuZvlebis zogadi mimoxilva 

 
2.1. franguli samarTali 

 
frangul samarTalSi, nivTis mflobelis pasuxismgeblobisgan ganTavisufle-

bis safuZvlebs, romelTa mizanic zianis gamomwvevi qmedebis kanonsawinaaRmdego-

bis gamoricxvaa, Sedegi mxolod maSin mohyveba, Tuki dadasturdeba, rom aRniSnu-

li qmedebis Camdeni piri mTlianad iyo damokidebuli `gareSe winaaRmdegobriv 

faqtorebze~ da ar SeeZlo sakuTari nebiT moqmedeba. imavdroulad, unda dadas-

turdes, rom miTiTebuli garemoebebi gauTvaliswinebeli da dauZleveli iyo Se-

sabamisi qmedebis Camdeni pirisaTvis.10 

`gareSe Zalisgan~ warmoSobil safuZvlebSi gulisxmoben iseT faqtebsa da ga-

remoebebs, romlebmac gamoiwvies zianis dadgoma, magram ar gamomdinareoben im 

pirisgan, romlis pasuxismgeblobis sakiTxic dgeba. aseTi piris mier Cadenili 

qmedeba ar warmoadgens zianis safuZvels, an igi arasakmarisia misi pasuxismgeb-

lobis warmoSobisaTvis.11 

                                                 
10  Dubuisson B., Les causes exonératoires de la responsabilité (Causes de justification et causes étrangères), 3, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267955–dubuissongeneve.pdf> [26.11.2013].  
11   iqve, 2.  
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`gareSe ZalaSi~ moiazreben: `gauTvaliswinebel garemoebas~ (imave `forsma-

Jors~), `mesame piris brals~ da `dazaralebulis brals~. aseT SemTxvevaSi pasuxis-

mgeblobisagan gasanTavisufleblad mflobelma unda daadasturos `gareSe Za-

lis~ arseboba. winaaRmdeg SemTxvevaSi, kerZod, Tuki igi zustad ver daadastu-

rebs Sesabamis garemoebas da zianis mizezi ucnobia, mflobeli rCeba pasuxismge-

bel pirad.12  

amdenad, `gareSe Zala~ SeiZleba, gamoixatos:  

1. gauTvaliswinebel da gareSe safuZvlidan warmoSobil garemoebaSi, romel-

sac sxvagvarad `forsmaJors~ uwodeben.13`forsmaJoris~ niSnebad frangul samar-

TalSi ganixilaven: `gareSeobas~, `gauTvaliswineblobasa~ da `dauZlevlobas~;14, 15 

2. `mesame piris bralSi~, romelic atarebs `forsmaJoris~ niSnebs;

3. `dazaralebulis bralSi~, romelic, aseve, `forsmaJoris~ niSnebis matare-

belia.16 

aq SeiZleba, gaCndes kiTxvebi: ramdenad aucilebelia, `gareSe Zalisgan~ war-

moSobili garemoeba iyos gauTvaliswinebelic da dauZlevelic an piriqiT, gare-

moeba iyos gauTvaliswinebeli, an dauZleveli da igi ar gamomdinareobdes `gare-

Se Zalisgan~? ras gulisxmobs TiToeuli dasaxelebuli safuZveli? ramdenad 

zustia maTTan mimarTebiT dRemde SemuSavebuli da arsebuli midgomebi? am Se-

kiTxvebis irgvliv msjeloba naSromis momdevno TavebSi iqneba warmodgenili.  

2.2. qarTuli samarTali 

qarTul samarTalSi mometebuli safrTxis wyaros mflobelis pasuxismgeb-

lobisgan ganTavisuflebis ZiriTad safuZvels uwodeben `dauZlevel Zalas~, ro-

melic daaxloebiT frangul samarTalSi moqmedi `forsmaJoris~ analogiuria da 

mometebuli safrTxis wyaroTi miyenebuli zianis sxvadasxva saxeSi sxvadasxvagva-

rad aris gamoxatuli.  

ra msgavseba da gansxvaveba arsebobs frangul samarTalSi moqmedi `forsma-

Jorisa~ da qarTul samarTalSi arsebuli `dauZleveli Zalis~ cnebebs Soris? am 

SemTxvevaSi saqme Seexeba zog Sinaarsobriv gansxvavebulobas, Tu mxolod termi-

nologiur sxvadasxvaobebs? pirvel rigSi, unda aRiniSnos, rom rodesac frangul 

samarTalSi moqmed forsmaJorzea saubari, bunebrivia, masSi igulisxmeba iqaur 

12  Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 257. 
13  miTiTebul or cnebas (`gareSe Zala~ da `forsmaJori~) Soris gansxvaveba ver aRmoaCines.  

ix.: La cause étrangère, Dernière modification le: 19.07.1997 <http://jurisfac.free.fr/fiche.php?type=&id=174> 
[26.11.2013].  

14   Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 3-4, 
<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 

15   iqve, 4. 
16  La cause étrangère, Dernière modification le: 19.07.1997 <http://jurisfac.free.fr/fiche.php?type=&id=174> 

[26.11.2013].  
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samarTalSi misTvis damaxasiaTebeli yvela niSan-Tviseba. naSromis Semdgomi Ta-

vebidan gamoCndeba, rom es niSan-Tvisebebi didwilad qarTuli samarTlisgan gan-

sxvavebulia, Tumca mainc aSkaraa, rom frangul samarTalSi forsmaJoris saval-

debulo niSani mxolod `dauZlevlobaa. albaT, amitomacaa, rom forsmaJoruli 

garemoeba da, Sesabamisad, mometebuli safrTxis wyaros mflobelis pasuxismgeb-

lobisgan ganTavisuflebis zemomiTiTebuli safuZveli qarTul samarTalSi `da-

uZleveli Zalis~ saxelwodebiT moixsenieba. 

Tuki daismeba kiTxva, romeli terminis arCeva ufro gamarTlebuli iqneba mo-

metebuli safrTxis wyaros mflobelis pasuxismgeblobisgan ganTavisuflebis da-

saxelebuli safuZvlis gamosaxatad — `dauZleveli Zala~ Tu `forsmaJori~, masze 

pasuxi Semdegi iqneba:  

`dauZleveli Zala~ qarTul samarTalSi zedmiwevniT zustad ver asaxavs pasu-

xismgeblobisgan ganTavisuflebis im safuZvels, romelsac aRniSnul cnebaSi moi-

azreben, magaliTad, qarTul sasamarTlo praqtikaSi `dauZleveli Zala~ ganmarte-

bulia iseTi saxis dabrkolebad, romelic ar Sedioda mometebuli safrTxis wyaros 

(konkretul SemTxvevaSi, transportis) mflobelis kontrolis sferoSi da mas go-

nivrulad ar SeeZlo arc misi winaswar gaTvaliswineba da arc dabrkolebis an misi 

Sedegebis Tavidan acileba, an daZleva, anu piri moklebuli iyo dabrkolebaze ze-

moqmedebis SesaZleblobas.17aqedan Cans, rom `dauZleveli Zalis~ cneba aq aerTia-

nebs movlenis orgvar Tvisebas: `dauZlevlobas~ da `gauTvaliswineblobas~, ker-

Zod, imisaTvis, rom movlenam mometebuli safrTxis wyaros mflobelis pasuxis-

mgeblobisgan ganTavisufleba gamoiwvios, igi unda iyos, erTi mxriv, dauZleveli 

da, meore mxriv, misTvis gauTvaliswinebeli. Sesabamisad, aRniSnuli movlenis `da-

uZleveli Zalis~ terminiT gamoxatva mizanSewonili ar unda iyos.  

ra SeiZleba iTqvas frangul samarTalSi damkvidrebul terminze — `forsmaJo-

ri~. rogorc naSromis Semdgomi Tavebidan gamoCndeba, `dauZlevloba~ aq `forsma-

Joris~ savaldebulo niSania, magram masSi, aseve, gulisxmoben `gauTvaliswineblo-

basa~ da `gareSeobas~. amdenad, frangul samarTalSic saxelwodeba — `dauZleveli 

Zala~ (Tuki aseTi iarsebebda), sakmarisad ver gamoxatavda piris pasuxismgeblobis-

gan ganTavisuflebis dasaxelebul safuZvels da, albaT, mas marTebulad uwodes 

`forsmaJori~.  

rac Seexeba kiTxvas imasTan dakavSirebiT, gamarTlebulia Tu ara `forsmaJo-

ris~ cnebaSi samive zemoT dasaxelebuli niSan-Tvisebis moqceva, romelic, aseve, ka-

nonzomierad SeiZleba, daisvas. am SemTxvevaSi yuradReba unda mieqces Semdegs:  

qvemoT naTlad gamoCndeba, rom `dauZlevloba~ forsmaJoris savaldebulo ni-

San-Tvisebaa, radgan swored movlenis dauZlevloba warmoadgens im aucilebel kom-

ponents, ramac mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan gan-

Tavisufleba SeiZleba gamoiwvios. `gauTvaliswineblobis~ an/da `gareSeobis~ arse-

boba yovelTvis ar aris aucilebeli piris pasuxismgeblobisgan gasaTavisufleb-

                                                 
17   ix. susg, 2010 wlis 9 noembris ganCineba, saqme №as-494-463-2010. 



 
 

 
samarTlis Jurnali,   №1, 2015 

 

 276 

lad, e.i. ar aris gamoricxuli iseTi SemTxvevebis dadgoma, rodesac pirs movlenis 

gaTvaliswineba SeuZlia, an es movlena misTvis gareSe ar aris, magram igi dauZleveli 

aRmoCndeba da amis gamo, mometebuli safrTxis wyaros mflobeli gaTavisufldeba 

zianisaTvis pasuxismgeblobisgan. aseTi magaliTebi qvemoT, naSromis im TavSi dasa-

xeldeba, sadac forsmaJoris TiToeuli niSan-Tviseba cal-calke ganixileba.  

miuxedavad zemoT gamoTqmuli mosazrebebisa, vinaidan dReisaTvis qarTul 

samarTalSi fosmaJoruli garemoeba `dauZleveli Zalis~, xolo frangul samar-

TalSi — `forsmaJoris~ saxelwodebiT moixsenieba, mocemul naSromSi termini 

`forsmaJori~ frangul samarTalTan mimarTebiT ixmareba da yvelgan, sadac qar-

Tul samarTalSi arsebul regulirebaze iqneba saubari, gamoiyeneba termini `da-

uZleveli Zala~.  

zogadad, saqarTvelos samoqalaqo kodeqsis 999-e, agreTve, me-1000, 1003-e da 

1004-e muxlebSi Cadebuli idea imaSi mdgomareobs, rom xdeba mesame (aramonawile) 

pirebis dazianeba: erT mxares dganan isini, vinc Tavis Tavs maTi kontrolis sfe-

rodan gamosuli (maT mier arakontrolirebadi) safrTxis qveS xedaven, xolo meo-

re mxares isini, vinc am safrTxis wyaros iyenebs. erT-erTi mosazrebiT, vinaidan 

es ukanasknelni am riskis faqtors qmnian da xels uwyoben, albaT, samarTliania, 

maT daekisroT valdebuleba, daamtkicon, rom riskis ganxorcieleba maTi brali 

ar yofila. rogorc wesi, aseTebs ganekuTvneba: avtomanqanis momxmarebeli (999-e 

muxli), saxifaTo nivTis gamomyenebeli da mflobeli (me-1000 muxli), cxovelis 

mflobeli (1003-e muxli) da am nagebobis/Senobis mesakuTre (1004-e muxli).18 

dasaxelebul SemTxvevebSi (garda cxovelis mier miyenebuli zianis SemTxvevi-

sa) qarTveli kanonmdebeli Sesabamisi nivTis mflobelis pasuxismgeblobisgan 

ganTavisuflebis safuZvlad miuTiTebs swored dauZlevel Zalaze. magaliTad, 

saqarTvelos samoqalaqo kodeqsis 999-e muxlis (romelic adgens satransporto 

saSualebis eqsploataciis Sedegad damdgari zianis anazRaurebis wess) me-3 nawi-

lis Tanaxmad, satransporto saSualebis mflobelis zianis anazRaurebis movale-

oba ar gamoiyeneba, roca ziani gamowveulia dauZleveli ZaliT, garda im SemTxve-

vebisa, roca ziani warmoiSva saaviacio transportis eqsploataciis dros.19aqedan 

naTelia, rom saaviacio transportiT eqsploataciis garda, sxva danarCen Sem-

TxvevebSi, kanoni mflobels pasuxismgeblobisgan aTavisuflebs, Tuki dadginde-

ba, rom zianis warmoSoba dauZlevelma Zalam ganapiroba.  

aseTive gadawyvetas Seicavs saqarTvelos samoqalaqo kodeqsis me-1000 mux-

lis me-3 da 1004-e muxlis me-2 nawilebi. pirvel SemTxvevaSi nagebobidan gamomdi-

nare mometebuli safrTxiT gamowveuli zianisaTvis anazRaurebis valdebuleba 

gamoricxulia, Tu ziani gamowveulia dauZleveli ZaliT, garda im SemTxvevebisa, 

roca ziani gamowveulia eleqtrogadamcemi xazebis avariiT, anda navTobis, gazis, 

wylis an navTobproduqtebis mimwodebeli mowyobilobebis dazianebiT. amdenad, 

                                                 
18  luTring hausi p., deliqturi samarTali (mokle konspeqtebi), Tb., 2011, 32. 
19  ssk, 2014 wlis 28 oqtombris mdgomareobiT, Tb., 337.  
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zemomiTiTebul SemTxvevebSi, nagebobidan gamomdinare, mometebuli safrTxis 

wyaros mflobelis pasuxismgeblobisgan ganTavisuflebas kanoni TviT `dauZle-

veli Zalis~ dadasturebis pirobebSic gamoricxavs. rac Seexeba Senobidan sagnis 

gadagdebis, gadavardnis an gadaRvris SemTxvevebs, samoqalaqo kodeqsis 1004-e 

muxlis me-2 nawilis mixedviT, msgavs SemTxvevebSi sadgomis damkavebeli pasuxs ar 

agebs, Tu zianis dadgoma dauZleveli Zalis moqmedebam an dazaralebulis bralma 

gamoiwvia.20  

zemoaRniSnulidan gamomdinare, aSkaraa, rom mometebuli safrTxis wyaroTi 

miyenebuli zianis momwesrigebel qarTul normebSi mflobelis pasuxismgeblo-

bisgan ganTavisuflebis safuZvlad ZiriTadad dasaxelebulia termini — `dauZ-

leveli Zala~. aseT safuZvlad `dazaralebulis bralze~ miTiTebas ar Seicavs 

arc satransporto saSualebis eqsploataciis Sedegad damdgari da arc nagebobi-

dan gamomdinare mometebuli safrTxis wyaroTi miyenebuli zianis momwesrigebe-

li normebi. qarTuli sasamarTlo praqtika am danaklisis (Tu SeiZleba, Seqmnil 

viTarebas ase vuwodoT) Sevsebas Seecada saqarTvelos samoqalaqo kodeqsis 415-e 

muxlis gamoyenebis gziT, kerZod, saqarTvelos uzenaesma sasamarTlom mometebu-

li safrTxis wyaroTi miyenebuli zianis erT-erTi konkretuli SemTxvevis gan-

xilvisas aRniSna, rom, marTalia, deliqturi valdebulebebis momwesrigebeli 

normebi — samoqalaqo kodeqsis 992-1008-e muxlebi ar iTvaliswinebs Semxvedri 

bralis sakiTxs, magram, amave kodeqsis 326-e muxlis Tanaxmad, wesebi saxelSekru-

lebo valdebulebis Sesaxeb gamoiyeneba aseve sxva arasaxelSekrulebo valdebu-

lebaTa mimarT, Tuki valdebulebis xasiaTidan sxva ram ar gamomdinareobs. amave 

kodeqsis 415-e muxlis Tanaxmad, Tu zianis warmoSobas xeli Seuwyo dazaralebu-

lis moqmedebamac, maSin zianis anazRaurebis valdebuleba da am anazRaurebis mo-

culoba damokidebulia imaze, Tu ufro metad romeli mxaris braliT aris ziani 

gamowveuli. amdenad, sakasacio sasamarTlom daaskvna, rom mometebuli safrTxis 

wyaroTi miyenebuli zianis gadawyvetisas pasuxismgeblobis mTlian an nawilobriv 

gamomricxvel garemoebad unda CaiTvalos rogorc `dauZleveli Zala~, aseve `da-

zaralebulis bralic~.21 

aq Cndeba Semdegi mosazreba: marTalia, saqarTvelos samoqalaqo kodeqsis 

415-e muxlis gamoyeneba deliqturi valdebulebebis mowesrigebisas dasaSvebia, 

magram es mizanSewonili maSin unda iyos, Tu adgili aqvs dazaralebulisa da zia-

nis mimyeneblis erTobliv brals, ramdenadac kanonis aRniSnuli norma iseT viTa-

rebas awesrigebs, rodesac orive maTgani, zianis mimyenebelic da dazaralebu-

lic, braleulad moqmedeben, kerZod, normis mixedviT, Tu zianis warmoSobas xeli 

Seuwyo dazaralebulis moqmedebamac, maSin zianis anazRaurebis valdebuleba da 

am anazRaurebis moculoba damokidebulia imaze, Tu ufro metad romeli mxaris 

                                                 
20   ssk, 2014 wlis 28 oqtombris mdgomareobiT, Tb., 339. 
21  ix. susg, 2010 wlis 9 noemberi, saqme №as-494-463-2010; susg, 2013 wlis 14 ivnisi, saqme 

№as-95-90-2013.  
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braliT aris ziani gamowveuli.22 aseT dros, zianis anazRaurebis valdebuleba da 

am anazRaurebis moculoba ganisazRvreba mxareTa braleulobis xarisxiT, imiT, 

Tu ufro metad romeli mxaris braliT iqneba gamowveuli ziani,23arsebuli ziani 

movalisa da dazaralebulis erToblivi moqmedebis ganuyofeli Sedegia.24 

amdenad, saqarTvelos samoqalaqo kodeqsis 415-e muxlis Sinaarsidan gamom-

dinare, cxadi xdeba, rom masSi saubaria rogorc dazaralebulis, aseve zianis mim-

yeneblis bralze. Sesabamisad, Cndeba kiTxva: rogor daregulirdeba is SemTxveva, 

rodesac zianis gamomwvevi mizezi gaxdeba mxolod dazaralebulis braleuli qme-

deba, vinaidan, rogorc zemoT aRiniSna, mometebuli safrTxis wyaroTi miyenebu-

li zianisaTvis pasuxismgebloba pirs bralis ararsebobis pirobebSic SeiZleba, 

daekisros.25,26am SekiTxvaze pasuxs qarTuli kanonmdebloba ar iZleva.  

zemoaRniSnulidan gamomdinare, mizanSewonilia, rom `dauZleveli Zalis~ 

msgavsad, saqarTvelos samoqalaqo kodeqsSi dadgindes mometebuli safrTxis 

wyaros mflobelis pasuxismgeblobisgan srulad an nawilobriv ganTavisuflebis 

sxva safuZveli — `dazaralebulis brali~. mometebuli safrTxis wyaroTi miyene-

buli zianis gadawyvetis konkretul SemTxvevebSi igi mflobelis pasuxismgeblo-

bisgan ganTavisuflebis swor sakanonmdeblo safuZvels Seqmnis. 

 
3. forsmaJori da dauZleveli Zala — maTi arsis gadmocemis mcdeloba  

 
3.1. dauZleveli Zalis definicia qarTul samarTalSi  

 
rogorc ukve aRiniSna, qarTul samarTalSi, forsmaJoruli garemoeba `dauZ-

leveli Zalis~ terminSi moiazreba. rogoraa ganmartebuli `dauZleveli Zalis~ 

cneba qarTul samarTalSi? SeiZleba iTqvas, rom mocemuli sakiTxi qarTul iuri-

diul literaturasa da sasamarTlo praqtikaSi simwiriT xasiaTdeba. aris iseTi 

Sromebi Tu sasamarTlo gadawyvetilebebi (ganCinebebi), romlebSic garkveulwi-

lad saubaria mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan gan-

Tavisuflebis konkretul safuZvlebze, magram isini sakmarisi ar aris aRniSnul 

TematikasTan dakavSirebul problemur sakiTxebze daskvnebis gamosatanad.  

saqarTvelos uzenaesi sasamarTlos ganmartebiT, `dauZlevel ZalaSi~ igu-

lisxmeba, rom, magaliTad, miuxedavad avtomanqanis gulisyuriT marTvisa, zianis 

Tavidan acileba ver xerxdeba. aseT SemTxvevaSi unda dadgindes, ziani gamowveu-

lia Tu ara dabrkolebiT, romelic ar Sedioda transportis mflobelis kontro-

                                                 
22  ssk, 2014 wlis 28 oqtombris mdgomareobiT, Tb., 163. 
23  zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w. III, red. Wanturia l., zoiZe b., 

niniZe T., Sengelia r., xecuriani j., Tb., 2001, 481. 
24   iqve, 480-481. 
25  CikvaSvili S., saqarTvelos samoqalaqo kodeqsis komentari, w. IV, t. II, red. Wanturia l., 

zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 412, 408. 
26  axvlediani z., valdebulebiTi samarTali, me-2 gamocema, Tb., 1999, 271. 
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lis sferoSi da mas gonivrulad ar SeeZlo arc misi winaswar gaTvaliswineba da 

arc dabrkolebis an misi Sedegebis Tavidan acileba an daZleva, anu piri moklebu-

li iyo dabrkolebaze zemoqmedebis SesaZleblobas.27 

 
3.2. forsmaJoris gansazRvreba frangul samarTalSi 

 
forsmaJoris cnebis gansazRvra mravalma frangma avtorma scada, rasac 

frangul iuridiul literaturaSi maT mier gakeTebuli araerTi ganmarteba 

cxadyofs. am ganmartebebis mixedviT: forsmaJori niSnavs gareSe, gauTvaliswine-

beli da dauZleveli Zalisgan warmoSobil garemoebas;28,29igi gulisxmobs gardau-

val, gadaulaxav da aucdenel movlenas, romelsac, rogorc wesi, aranairi kavSiri 

ar aqvs zianis gamomwvev nivTTan;30forsmaJori aris gauTvaliswinebeli da dauZ-

leveli garemoeba, romelic damoukidebelia konkretuli qmedebis Camdeni piris 

nebisgan.31,32 

aq ikveTeba franguli samarTlis erTi mniSvnelovani Tavisebureba, swored es 

Tavisebureba gansazRvravs mis im originalurobas, romelzec zemoT aRiniSna. 

saqme isaa, rom forsmaJorma frangul samarTalSi SeiZleba SeiZinos urTierTgan-

sxvavebuli formebi, radgan igi SeiZleba gamoiwvios, rogorc bunebrivma movle-

nebma, aseve, ucnobi piris, mesame piris an dazaralebulis braleulma qmedebeb-

ma.33amdenad, frangul samarTalSi forsmaJori aerTianebs yvela im garemoebas, 

romlebic gonivrulad cdeba zianis gamomwvevi qmedebis Camdeni piris kontro-

lis sferos, gansxvavebiT, magaliTad, inglisuri samarTlisgan, romlis Tanaxma-

dac, forsmaJori SeiZleba gamowveuli iyos bunebrivi movlenebiT.34  

zemoaRniSnul sakiTxTan dakavSirebiT frangul samarTalSi arsebuli midgo-

ma arcTu ise usafuZvloa, ufro metic, SeiZleba iTqvas, rom miTiTebuli midgoma 

logikuricaa, radgan, Tuki mflobels ar SeeZleba, bunebrivi movlenis msgavsad, 

                                                 
27   ix. susg, 2010 wlis 9 noembris ganCineba, saqme №as-494-463-2010.  
28   Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 3-4, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 
29  frangul samarTalSi, germanuli, inglisuri, belgiuri, espanuri da Sveicaruli sa-

marTlis msgavsad, saxezea tradiciuli samgvarovneba: gareSe Zala, gauTvaliswineb-
loba da dauZlevloba. iqve, 4. 

30   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 258. 
31   Dubuisson B., Les causes exonératoires de la responsabilité (Causes de justification et causes étrangères), 5, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267955–dubuissongeneve.pdf> [26.11.2013].  
32  magaliTad, germanuli samarTlis mixedviT, forsmaJoruli movlena gareSe Zalidan 

warmoSobili iseTi SemTxvevaa, romlis xelSeSlac SeuZlebeli iyo da romelic iSviaT 
(gansakuTrebul) viTarebas ganekuTvneba. Droit privé allemend, Dalloz, 1997, 414. 

33  Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 3, 
<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 

34  Dubuisson B., Les causes exonératoires de la responsabilité (Causes de justification et causes étrangères), 5, 
<http://grerca.univ-rennes1.fr/digitalAssets/267/267955–dubuissongeneve.pdf> [26.11.2013].  
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dazaralebulis an mesame piris qmedebis Tavidan acileba, es garemoebebi misTvis 

gauTvaliswinebeli da dauZleveli aRmoCndeba, bunebrivi movlenis msgavsad, ma-

Tac ratom ar unda gamoiwvion mflobelis pasuxismgeblobisgan ganTavisufleba? 

piris pasuxismgeblobis gamomricxav faqtorebad ratom ar unda miviCnioT is ga-

remoebebi, romlebic, marTalia, ar ukavSirdebian bunebriv movlenebs, magram isi-

ni gareSe Zalisgan momdinareoben, mflobelisaTvis gauTvaliswinebeli da dauZ-

leveli arian?  

erT-erTi frangi avtoris ganmartebiT, SeiZleba vifiqroT, rom forsmaJo-

ris cnebis farTod gageba mis dadgenas amartivebs, Tumca es ase ar aris. forsma-

Joris Semadgeneli garemoebebis gageba imdenad viwroa, rom igi pasuxismgeblo-

bisgan ganTavisuflebis Teoriul saSualebad rCeba.35naSromis momdevno TavebSi 

iqneba imis garkvevis mcdeloba, Tu ras gulisxmobs dasaxelebuli avtori amaSi da 

sworia Tu ara sakiTxis amgvarad Sefaseba. 

erT-erTi SexedulebiT, praqtikaSi sasamarTloebis mier gamoyenebul termi-

nologias sizuste aklia, sasamarTloebi martiv bunebriv movlenas uwodeben 

forsmaJors, Tumca, sinamdvileSi, es movlena ar aris forsmaJoris niSnebis mata-

rebeli.36 

albaT, amitomac, forsmaJoris sworad gansazRvrisaTvis mxolod misi cnebis 

gansazRvra sakmarisi ar aris. mniSvnelovania forsmaJoris damaxasiaTebeli niS-

nebis ganxilva-Sefaseba, rac mocemul sakiTxze miZRvnili franguli wyaroebis 

kvaldakval ukeT iqneba SesaZlebeli. 

4. forsmaJoris niSan-Tvisebebi

4.1 `gareSeoba~ 

imisaTvis, rom garemoeba CaiTvalos forsmaJorad, pirvel rigSi, gamowveuli 

unda iyos gareSe Zalis Sedegad, Tumca samarTalSi gareSe Zalis cneba ar aris da-

zustebuli.37erT-erTi ganmartebis mixedviT, gareSe Zala gulisxmobs, rom pasu-

xismgeblobisagan gasaTavisufleblad mopasuxes ar SeuZlia iseTi faqtis moyva-

na, romelic misma braleulobam gamoiwvia, an romlisTvisac, kanonis Sesabamisad, 

mas daekisreboda mesame pirisaTvis miyenebuli zianis anazRaureba.38sxvagvarad 

rom iTqvas, es iseTi SemTxvevaa, rodesac, magaliTad, dazaralebulis warmomad-

genlobaze uflebamosilebis mqone piri, dazaralebulis mizeziT zianis dadgo-

35  Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 3, 
<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 

36  Cabrillac R., Droit des obligations, 7e éd., Paris, 2006, 200. 
37  Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 4, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 
38   VINEY (G.) et JOURDAIN (P.), Traité de droit civil, Les conditions de la responsabilité, op. cit., n° 385, 254, 

iqve.  
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mis gamo, miTiTebuli zianis SemTxvevas ver gamoiyenebs am ukanasknelis sasargeb-

lod.39  

meqanikuri naklis (magaliTad, pnevmaturi nakli, romelic iwvevs gaskdomas) 

gamo warmoSobili ubeduri SemTxveva ar iwvevs mflobelis pasuxismgeblobisgan 

ganTavisuflebas, miuxedavad imisa, rom mflobels misi gaTvaliswinebis an Tavi-

dan acilebis aranairi saSualeba ar hqonda. safrangeTis sakasacio sasamarTlom 

aseTi praqtika jer kidev 1896 wlidan daamkvidra.40amdenad, franguli samarTlis 

mixedviT, gareSe faqtorad ar miiCneva, rodesac, magaliTad, ziani dadga Sida nak-

lis mqone nivTiT.41 

sxvaTa Soris, moTxovna imis Taobaze, rom forsmaJori gamowveuli unda iyos 

gareSe Zalis Sedegad, zogjer mainc sadavo xdeba. miiCneven, rom `gareSeoba~ for-

smaJorisaTvis damaxasiaTebeli ganuyofeli niSani ar aris da igi warmoadgens sa-

moqalaqosamarTlebrivi pasuxismgeblobis principis uaryofiT formaSi gamo-

xatvas, magaliTad, pirs ar SeuZlia, pasuxismgeblobisagan gasaTavisufleblad 

imaze miuTiTos, rom masTan mcxovrebi arasrulwlovnis braleuloba misTvis ga-

uTvaliswinebeli da dauZleveli iyo, radgan aseT SemTxvevaSi gareSe faqtori ga-

moiricxeba.42  

amasTan, SeiZleba iTqvas, rom gareSe faqtoris arsebobis moTxovna amcirebs 

im SemTxvevebs, romlebic forsmaJorad SeiZleba iqnes miCneuli. aseT SemTxvevaSi 

`gareSeoba~ SeiZleba metwilad dazaralebulis dacvis saSualebad CaiTvalos, 

vidre forsmaJoris niSnad. 43 

naSromSi gamoyenebuli erT-erTi franguli wyaros avtori, boris starki, mi-

iCnevs, rom gzaze warmoqmnili nebismieri dabrkoleba, rogori saxisac ar unda 

iyos igi, arasdros aris `gareSe~ avtomanqanis moZraobasTan mimarTebiT. amgvari 

moZraobisaTvis saWiroa 3 elementi: avtomanqana, mZRoli da gza. iqve, avtori 

svams Semdeg kiTxvas: Tuki avtomanqanis Sida nakli (maT Soris, gauTvaliswinebeli 

da aucdeneli nakli) arasdros iyo pasuxismgeblobisgan ganTavisuflebis safuZ-

veli, amasTan, pasuxismgeblobisagan ganTavisuflebas ar iwvevs arc avtomanqanis 

mZRolis janmrTelobis mdgomareoba (magaliTad, gulis an epilefsiuri saxis Se-

teva), radgan dasaxelebul mizezebs aklia `gareSeobis~ niSani, maSin ratom unda 

                                                 
39   Cass. civ., 16 juin 1896 : S. 1897. 1. 17, note ESMEIN (A.), D. 1897. 1. 433, note SALEILLES (R.); Cass. 2e 

civ., 6 mars 1959: Bull. civ. II, n° 243, 20 nov. 1968: Bull. civ. II, n° 275, Sabard O., Les causes d’exonération 
en droit français et dans d’autres ordres juridiques nationaux, 4, <http://grerca.univ-rennes1.fr/digitalAssets/ 
267/267960–osabard.pdf> [26.11.2013].  

40   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2e éd., Paris, 258. 
41   Cass. civ., 16 juin 1896 : S. 1897. 1. 17, note ESMEIN (A.), D. 1897. 1. 433, note SALEILLES (R.) ; Cass. 2e 

civ., 6 mars 1959: Bull. civ. II, n° 243, 20 nov. 1968: Bull. civ. II, n° 275, miTiTebulia: O.Sabard, Les 
causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 4, <http://grerca.univ-
rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 

42   O.Sabard, Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 4-5, 
<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 

43  iqve, 5. 
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gamoiwvios pasuxismgeblobisgan ganTavisufleba gzaze warmoSobilma garemoe-

bam?44 sakiTxisadmi amgvari midgoma ar unda iyos marTebuli, avtomanqanisa da misi 

mZRolis `naklis~ (Tuki mZRolis cudad gaxdomas ase SeiZleba ewodos) gzaze war-

moqmnil dabrkolebasTan gaigiveba, xolo Sedegad, TiToeuli maTganis arsebobis 

pirobebSi mflobelis pasuxismgeblobis dadgoma, arasworia. aseT SemTxvevebSi 

pasuxismgeblobas ganapirobebs piris mier avtomanqanis gamoyeneba, amitom gasage-

bi iqneba, Tuki, `gareSed~ ver CaiTvleba verc am avtomanqanis da verc aRniSnuli 

piris `nakli~, Tumca msgavs SemTxvevad ver ganixileba, rodesac ziani gamowveu-

lia avtomanqanis samoZrao gzaze Seqmnili dabrkolebiT. marTalia, gza avtoman-

qanis moZraobisaTvis saWiro elementia, magram pasuxismgeblobis ganmsazRvreli 

elementi piris mier am avtomanqanis gamoyenebis faqtia da masTan kidev `gzis~ da-

kavSireba sakmarisze metad Seamcirebs gzaze avtomanqaniT gamowveuli zianis pa-

suxismgeblobisgan ganTavisuflebis SemTxvevebs. sxva sakiTxia, Tuki arsebobs (an 

iarsebebs) avtosatransporto saSualebis mflobelis pasuxismgeblobisgan gan-

Tavisuflebis safuZvlebis mkveTrad Semcirebis, ufro metic, maTi minimumamde 

dayvanis survili. rogorc Cans, frang avtors, swored aseTi survili amoZravebs, 

radgan qvemoT igi aRniSnavs, rom avtomanqanis moZraobasTan dakavSirebiT mxedve-

lobaSi unda iqnes miRebuli 1924 wlis 31 maisis kanoni (amJamad, saaviacio kodeq-

sis 141-2 da 141-3 muxlebi), romlis Tanaxmad, TviTmfrinaviT mosargeble pasuxis-

mgeblobisgan ar Tavisufldeba haerSi arsebuli riskebis gamo, miuxedavad imisa, 

rom ubeduri SemTxvevis mizezs warmoadgenda iSviaTi bunebrivi movlena. aqedan 

avtori askvnis, rom, Tuki arsebobs haeris riski, unda arsebobdes gzis riskic.45  

zemoT moyvanili mosazrebis avtori Secdomad miiCnevs imaze msjelobas, rom 

mflobelis pasuxismgebloba ganxilul SemTxvevebSi ukavSirdeba avtomanqanis 

mflobelobas, radgan, misi mosazrebiT, realurad pasuxismgebloba ukavSirdeba 

moZraobas, moZraobisas momxdari yvela incidenti ki misi Sida faqtorebia, miuxe-

davad imisa, rom zianis gamomwvevi qmedebis Camden pirs ar SeeZlo maTi gaTvalis-

wineba da Tavidan acileba.46 

Sedegad iqmneba Semdegi viTareba: erTi mxriv, garemoeba, misi gauTvaliswi-

neblobis da dauZlevlobis miuxedavad, ar iwvevs pasuxismgeblobisgan ganTavi-

suflebas, vinaidan igi ar ganekuTvneba gareSe faqtors, xolo, meore mxriv, pasu-

xismgeblobisgan ver Tavisufldeba mflobeli, Tuki igi daamtkicebs, rom man 

imoqmeda `normaluri~ adamianisaTvis SesaZlebeli sifrTxiliT da miiRo yvela is 

zoma, romlis gaTvaliswinebac `normalur~ adamians SeeZlo. sxvaTa Soris, moce-

muli kuTxiT, franguli marTlmsajuleba garkveulad winaaRmdegobrivia. am 

mxriv, gansakuTrebiT sayuradReboa ubedur SemTxvevebTan (ufro xSirad, saavto-

mobilo transportiT gamowveul ubedur SemTxvevebTan) dakavSirebiT gamotani-

                                                 
44   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 259. 
45   iqve. 
46  iqve, 260. 
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li gadawyvetilebebi, ra drosac ziani avtomanqanis iseTi mZRolebis mier eq-

sploataciis dros warmoiSva, romlebmac aucileblobidan gamomdinare imoqme-

des. magaliTisaTvis SeiZleba, dasaxeldes SemTxvevebi, rodesac mZRoli, velosi-

pediT an fexiT mosiarulesTan dajaxebis Tavidan acilebis mizniT, daazianebs 

sxva nivTs an pirs. aseT SemTxvevebSi piri Tavisufldeba yvelanairi braleulo-

bisgan, radgan realurad, mis mier gamowveuli manevri aucileblobiT iyo gamow-

veuli. miuxedavad amisa, es xels ar uSlis safrangeTis samoqalaqo kodeqsis 1384-

e muxlis pirveli abzacis safuZvelze misTvis pasuxismgeblobis dakisrebas.47 

dasmuli sakiTxis gadawyveta martivad unda iyos SesaZlebeli: Tuki iarse-

bebs imis namdvili neba, rom dauZleveli Zalis arsebobisas satransporto saSua-

lebis mflobeli pasuxismgeblobisgan gaTavisufldes, maSin gzaze warmoqmnili 

dabrkoleba unda CaiTvalos `gareSe faqtorad~, winaaRmdeg SemTxvevaSi, satran-

sporto saSualebis moxmarebisas miyenebuli zianisaTvis mflobelis pasuxismgeb-

lobisgan ganTavisuflebis SemTxvevebi sagrZnoblad Semcirdeba an TiTqmis gamo-

iricxeba da mflobels pasuxi im pirobebSic moeTxoveba, rodesac gzaze Seqmnili 

dabrkoleba misTvis gauTvaliswinebeli da dauZleveli iyo. aseTi midgoma bra-

lis gareSe pasuxismgeblobis SemTxvevebis ricxvs kidev ufro gazrdis. pasuxis-

mgeblobis msgavsi formis arseboba ki, SedarebiT samarTliani maSin SeiZleba 

iyos (Tumca es sakiTxi dRemde sakamaToa), rodesac saxezea dauZleveli Zala, da-

zaralebulis an mesame piris brali, aqedan erT-erTis maTganis arsebobis piro-

bebSi mflobelisaTvis pasuxismgeblobis dakisreba swori ver iqneba.  

aqve unda aRiniSnos erTi detali. im SemTxvevaSi, Tu gzis raime nakli an dab-

rkoleba mesame piris braliTaa gamowveuli da dadgindeba misi vinaoba, dazarale-

buls SeuZlia, swored mas mosTxovos zianis anazRaureba. gamonaklisi SeiZleba 

iyos SemTxveva, rodesac gzaze Seqmnil dabrkolebas warmoadgens Tavad dazara-

lebulis sxeuli, misi bralis ararsebobis pirobebSi (magaliTad, igi aris mcirew-

lovani bavSvi, gonebrivad SezRuduli an iseTi piri, romelsac gulis Seteva dae-

marTa). sakiTxi imis Sesaxeb, unda CaiTvalos Tu ara msgavsi ubeduri SemTxvevebi 

gzis riskebTan dakavSirebul SemTxvevebad, qvemoT iqneba ganxiluli.48  

 
4.2 `gauTvaliswinebloba~ 

 
ama Tu im garemoebis forsmaJorad miCnevis meore pirobaa `gauTvaliswineb-

loba~. garemoeba gauTvaliswineblad iTvleba, rodesac aranairi safuZveli ar 

arsebobs varaudisaTvis, rom igi SeiZleboda, warmoSobiliyo. zogadad, mocemu-

li pirobis Sefasebisas sasamarTloebi gamodian iqidan, Tu ramdenad SesaZlebeli 

iyo aRniSnuli garemoebis dadgoma. garda amisa, isini iTvaliswineben garemoebis 

                                                 
47  Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris,  262 
48  iqve, 260. 
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moulodnelobas, sixSiresa da intensiurobas.49amgvari Sefaseba keTdeba rogorc 

gareSe garemoebebze (dro, adgili),50aseve, uSualod pirze (misi unari, codna) 

dayrdnobiT.51  

zemoaRniSnulidan gamomdinare, iseTi gareSe faqtoric ki, romelic nivTs 

aranairad ar ukavSirdeba, magram misi gaTvaliswineba SesaZlebeli iyo, pirs pasu-

xismgeblobisgan ver aTavisuflebs, radgan aseT SemTxvevaSi dazaralebuls SeuZ-

lia imaze miTiTeba, rom ar iqna miRebuli saWiro zomebi zianis Tavidan asacileb-

lad.52 

arsebuli mosazrebiT, bolomde gauTvaliswinebeli araferia, maT Soris, arc 

bunebrivi kataklizmebi.53swored am mosazrebidan gamomdinare, ukve wlebia, rac 

frangul sasamarTlo praqtikaSi miiCneven, rom gauTvaliswinebeli garemoebis an 

forsmaJoris arsebobisaTvis sakmarisia, igi iyos normalurad gauTvaliswinebe-

li da dauZleveli.54,55 aSkaraa, rom Tuki saSualo SesaZleblobis mqone pirs SeeZ-

lo, mimxvdariyo da normalurad Tavidan aecilebina zianis gamomwvevi garemoeba, 

es garemoeba ar iqneba forsmaJoris niSnis matarebeli. aseT SemTxvevaSi gamodis, 

rom aRniSnuli piri gaufrTxileblad an daudevrad moqmedebda, amitomac mas Ta-

vi unda Seekavebina aseTi gauTvaliswinebeli da daudevari qmedebisagan. magali-

Tad, rodesac mexi konkretul momentSi da konkretul adgilas Camovardeba, es 

gauTvaliswinebeli garemoebad CaiTvleba, magram, Tu mexi daecema iseTi saxlis 

saxuravs, romelsac mexsaridi56 ar gaaCnia, aseTi SemTxveva forsmaJorad ar gani-

xileba, radgan dacvis aseTi martivi saSualebis gamoyeneba sakmaod martivad Se-

iZleboda da, aqedan gamomdinare, martivi gaxdeboda Sedegebis Tavidan acileba57 

an kidev, qari, an qariSxali ar aris gauTvaliswinebeli niSnis matarebeli, Tuki 

igi Sesabamisi regionisaTvis dasaSveb normas ar aRemateba.58 

                                                 
49  Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 5, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [30.11.2013]. 
50   En droit français, Cass. 2e civ., 13 juil. 2000: Bull. civ. II, n° 126, 24 oct. 2002: Juripro, pourvoi n° 01-03920, 

22 mai 2003: Bull. civ. II, n° 155, iqve. 
51   iqve. 
52   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 436. 
53   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 260. 
54  Cour de cassation, Chambre civile 2, 6 avril 1965, Publié au bulletin, <http://www.legifrance.gouv.fr/ 

affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000006970015&fastReqId=342726734&fastP
os=3> [30.11.2013]. 

55  Cour de cassation, Chambre civile 2, 29 juin 1966, Publié au bulletin, <http://www.legifrance. 
gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000006973875&fastReqId=13558984
35&fastPos=1> [30.11.2013]. 

56  mexsaridi — mexis dacemisagan damcveli specialuri mowyobiloba (rkinis Rero), ro-
melsac Senobis saxuravze dgamen da mavTuliT miwas uerTeben. miTiTebulia: ganmar-
tebiTi leqsikoni, `http://ena.ge/explanatory-online> [30.11.2013].  

57   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 261.  
58   iqve.  
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miuxedavad amisa, rogorc wesi, rTulia xolme imis garkveva, Tu sanamde unda 

mivides TiToeuli adamianis sifrTxilis zoma da warmodgenis unari. zemoT ganxi-

lul SemTxvevaSi termini `normaluri~ gulisxmobs `saSualo SesaZleblobis~ 

mqone piris mier daculi sifrTxilis zomebs, romelTa miRebasac es ukanaskneli 

SeZlebda. Tuki mas ar SeeZlo Sesabamisi garemoebis gaTvaliswineba da misi Tavi-

dan acileba, maSin es garemoeba gauTvaliswinebeli da dauZlevelia. 59 

mocemuli TvalsazrisiT, franguli marTlmsajuleba zedmiwevniT zustad 

icavs damkvidrebul midgomebs.60safrangeTis sakasacio sasamarTlos ganmartebe-

bis mixedviT, gauTvaliswineblobis cnebis ganmarteba damokidebulia saqmis kon-

kretuli garemoebebidan gamomdinare mosamarTlis Sefasebebze, magaliTad, saka-

sacio sasamarTlom satransporto saSualebis mflobels pasuxismgebloba ar da-

akisra im SemTxvevis gamo, rodesac piri TviTmkvlelobis mizniT misi satranspor-

to saSualebis qveS moeqca, ramdenadac miCneul iqna, rom aRniSnuli saSualebis 

mflobels ar SeeZlo, scodnoda dazaralebulis ganzraxvis Sesaxeb. aseTi Sefa-

seba saSualebas iZleva, rom `gauTvaliswineblobis~ piroba mniSvnelovnad Semsu-

buqdes. sasamarTlos manamdel gadawyvetilebebSi msgavsi pozicia naklebad Sei-

niSneboda da zogadad imasTan dakavSirebiT msjelobdnen, Tu ramdenad SesaZle-

beli iyo msgavsi garemoebebis Tavidan acileba.61  

safrangeTis sakasacio sasamarTlom mis mier 2006 wlis 14 aprils gamotanil 

ganCinebaSi dadgenilad cno, rom qalbatoni X-is gvami ipoves matareblis baqansa 

da sarkinigzo gzas Soris, romelsac parizis satransporto samsaxuri emsaxure-

boda. saqme aRiZra gaufrTxilebeli mkvlelobis safuZvliT. ubeduri SemTxveva 

mohyva matareblis daZvras. satransporto samsaxurisgan samoqalaqo wesiT zianis 

anazRaureba moiTxova gardacvlilis meuRlem, batoni X-ma, romelic moqmedebda 

rogorc Tavisi, aseve ori arasrulwlovani Svilis saxeliT. sakasacio sasamar-

Tlom, saapelacio sasamarTlos msgavsad, miiCnia, rom qalbatoni X-is gadavardna 

mxolod misi nebayoflobiTi qmedebis Sedegi SeiZleboda yofiliyo, romlis gaT-

valiswineba SeuZlebeli iyo, satransporto samsaxuris arcerT pasuxismgebel mu-

Saks ar SeiZleboda scodnoda gardacvlilis ganzraxva matareblis qveS moqcevis 

Sesaxeb. amdenad, mopasuxes pasuxi ver moeTxoveboda imisaTvis, rom man ar miiRo 

zomebi dazaralebulisaTvis zianis miyenebis xelSeSlis mizniT, rac mis ganzrax-

vas mohyva Sedegad.62 

                                                 
59   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 261. 
60  Cour de cassation, Chambre civile 2, 12 février 1970, miTiTebulia: Starck B., Droit Civil, Obligations, 

Responsabilité délictuelle, 2 éd., Paris, 261.  
61   Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 5, <http:// 

grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [30.11.2013]. 
62  Cour de cassation, Assamblée plénière, 14 avril, 2006, Publié au bulletin, <http://www.legifrance.gouv.fr/ 

affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000007051642&fastReqId=422878401&fastP
os=1> [30.11.2013]. 
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zemomiTiTebuli ganCineba frangul iuridiul literaturaSi kritikis sag-

nad iqca. erT-erTi frangi avtoris miTiTebiT, masSi srulyofilad ar aris Sefa-

sebuli forsmaJoris niSnebi, kerZod, saubari ar aris gareSe faqtoris arsebobis 

sakiTxze, rac forsmaJoris aucilebeli pirobaa. marTalia, mocemul SemTxvevaSi 

SeiZleba, miCneul iqnes, rom ikveTeba forsmaJoris meore piroba — dauZlevloba, 

Tumca Cndeba kiTxva imis Taobaze, Tu ramdenad gauTvaliswinebeli SeiZleboda, 

yofiliyo msgavsi qmedeba satransporto samsaxuris TanamSromlebisaTvis. ro-

gorc wesi, aRniSnuli samsaxuris Sesabamisi muSakebi unda iTvaliswinebdnen tran-

sportiT mosargeble pirebis mxridan aseTi qmedebis ganxorcielebis albaTobas. 

avtori aRniSnavs, rom miRebuli ganCineba mkacria dazaralebulisTvis da gan-

sxvavdeba safrangeTis satransporto samsaxuris mimarT gamotanili sxva ganCine-

bebisgan.63  

dasaxelebuli mosazrebis avtori marTebulad aRniSnavs imas, rom forsmaJo-

ris niSnebi yovel konkretul SemTxvevaSi srulyofilad unda Sefasdes. isic swo-

ri unda iyos, rom aRniSnul SemTxvevaSi satransporto samsaxuris TanamSromlebs 

unda gaeTvaliswinebinaT msgavsi qmedebis ganxorcielebis albaToba.  

sxvaTa Soris, daaxloebiT amgvarad aqvs Sefasebuli sakiTxi saqarTvelos 

uzenaes sasamarTlos Tavis erT-erT ganCinebaSi.64  

sakasacio sasamarTlom mocemuli saqmis ganxilvisas aRniSna, rom sadavo ar 

aris metropoliteniT mgzavrobisas mgzavris mier wesebis dacvis aucilebloba, 

kerZod, rom mgzavri ar unda Sevides akrZalul zonaSi, miT umetes, rodesac es 

zona SemosazRvrulia, Tumca am SemTxvevaSi sadavoa is garemoeba, Tuki mgzavri 

daarRvevs mgzavrobis wesebs da Seva akrZalul zonaSi, evaleba Tu ara amaze kon-

troli metropolitens. amasTan dakavSirebiT uzenaesma sasamarTlom gaiTvalis-

wina, rom metropoliteni qveyanaSi erT-erTi strategiuli satransporto dawe-

sebulebaa, sadac gansakuTrebuli yuradReba da kontrolia saWiro mgzavrTa mi-

er akrZaluli qmedebebis Cadenis aRsakveTad da mgzavrobis usafrTxoebis uz-

runvelsayofad. mopasuxe organizaciis instruqciis erT-erTi muxli pirdapir 

iTvaliswinebs, rom metropolitenis samsaxurebis da qvedanayofebis ufrosebi 

valdebuli arian, gamoricxon ucxo pirebis moxvedris SesaZlebloba saval lian-

dagebsa da gvirabebSi da amiT uzrunvelyon matareblis usafrTxo moZraoba da 

mgzavrobis usafrTxoeba. amdenad, sakasacio sasamarTlom miiCnia, rom metropo-

litenis administraciis pirdapiri valdebulebaa, gamoricxos ucxo pirTa mox-

vedris SesaZlebloba gvirabSi da uzrunvelyos matareblis usafrTxo gadaadgi-

leba. winaaRmdeg SemTxvevaSi, miviRebdiT mgzavrTa mier akrZaluli zonis gada-

laxvis, gvirabSi moxvedrisa da akrZaluli qmedebebis Cadenis ukontrolobas, 

63   Lucas-Dubourc O., (Arrêt – Cass. Ass. Plén). Force majeure exonératoire (art. 1384, al. 1): la faute de la vi-
ctime doit être imprévisible et irresistible, <http://www.jurisdixit.fr/?controller=news&action=detail&id=42> 
[30.11.2013].  

64   susg, 2008 wlis 7 oqtomberi, saqme №as-407-653-08.
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rac metropolitenis funqcionirebisa da mgzavrobis usafrTxoebisaTvis dam-

Rupvelia.mocemul SemTxvevaSi metropolitenis mxridan darRveulia swored es 

valdebuleba, kerZod, man ver uzrunvelyo q.n-sTvis Sromis usafrTxo pirobebis 

Seqmna, matareblis usafrTxo gadaadgileba, romelsac marTavda memanqane q.n-Ze, 

ramac misi janmrTelobis dazianeba gamoiwvia.  

unda aRiniSnos, rom, satransporto saSualebis eqsploataciis dros miyene-

buli zianis pirobebSi, forsmaJoris safuZvelze pasuxismgeblobisgan ganTavi-

sufleba frangul samarTalSi mZafri kritikis sagania. adgilebis mixedviT, moyi-

nuli monakveTis arseboba an gzaze ZaRlis an bavSvis uecari gamoCena SeiZleba Se-

fasdes an ar Sefasdes gauTvaliswineblobad. 65frangul sasamarTlo praqtikaSi 

arsebobda avtomanqanis mZRolis pasuxismgeblobisgan ganTavisuflebis SemTxve-

vebi, rodesac igi, magaliTad, avtomanqaniT mocurda moulodnelad warmoSobil 

yinulze (moulodnelad gzis moyinvis gamo)66,67an kidev, mocurda avtomanqanidan 

gadmoRvril zeTze.68 miuxedavad amisa, msgavsi pirobebis arsebobisas, zogierTi 

sxva gadawyvetilebiT, mflobeli ar gaTavisuflda pasuxismgeblobisgan.69,70sa-

kiTxis sxvadasxvagvarad gadawyveta imiT iyo ganpirobebuli, rom, mosamarTleTa 

mosazrebiT, yinuli an gadmoRvrili zeTi SeiZleboda yofiliyo SemCneuli da, 

aqedan gamomdinare, SeiZleboda momxdariyo zianis Tavidan acileba. rogorc aRi-

niSna, mosamarTleTa meore nawilma sawinaaRmdego daskvna gamoitana. konkretuli 

sakiTxis Sefaseba damokidebulia avtomanqanis mZRolis refleqsebze, kerZod, 

imis dadgenaze, Tu ra eqceva misi mxedvelobis areSi da ra rwmena Camouyalibda 

saqmis ganmxilvel mosamarTles.71marTalia, 1985 wlis kanonis safuZvelze aRniS-

nuli midgoma Seicvala, magram igi mainc ganagrZobs arsebobas varaudis saxiT, va-

                                                 
65   Bénabent A., Droit Civil, Les Obligations, 11e édition, Paris, 2007, 437. 
66  Cour de cassation, Chambre civile 2, 29 juin 1966, Publié au bulletin,  <http://www.legifrance.gouv.fr/ 

affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000006973875&fastReqId=1231564706&fast
Pos=1> [1.12..2013]. 

67  Cour de cassation, Chambre civile 2, 6 février 1980, Publié au bulletin,  <http://www.legifrance.gouv. 
fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000007004698&fastReqId=130485761&fas
tPos=1> [1.12..2013]. aRniSnuli ganCineba Seexeba mflobelis pasuxismgeblobisagan gan-
Tavisuflebis SemTxvevas im mizeziT, rom satransporto saSualebiT zianis dadgomamde 
yinulis Sesaxeb gamafrTxilebeli abra TvalsaCino adgilas ar iyo ganTavsebuli, amas-
Tan, iyo kargi amindi da gzaze Seqmnili dabrkoleba mflobelisaTvis gauTvalis-
winebeli da aucdeneli aRmoCnda.  

68  Cour de cassation, Chambre civile 2, 28 octobre 1965, Publié au bulletin, <http://www.legifran 
ce.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000006970606&fastReqId=184213
0206&fastPos=1> [1.12..2013]. 

69  Cour de cassation, Chambre civile 2, 22 avrile 1971, 70-11.271, Publié au bulletin,  <http://www.legif 
rance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000006985039&fastReqId=773
29988&fastPos=2> [1.12..2013]. 

70  Cour de cassation, Chambre civile 2, 2 juillet 1980, 78-14.873, Publié au bulletin, <http://www.legifran 
ce.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000007006574&fastReqId=177429
3704&fastPos=1> [1.12..2013]. 

71   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 261. 
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raudi ki, damokidebulia subieqtur Sefasebaze da eyrdnoba safrangeTis samoqa-

laqo kodeqsis 1384-e muxlis pirvel abzacs.72 

zogierTi avtoris SexedulebiT, `gauTvaliswineblobis~ piroba yovelTvis 

gverdze unda gadavdoT, rodesac movlenis gaTvaliswineba xels ver SeuSlida 

zianis dadgomas da Sedegebis Tavidan acilebas. isini miiCneven, rom `gauTvalis-

winebloba~ forsmaJoris avtonomiuri piroba ar aris, igi mxolod `dauZlevlo-

bis~ maCvenebelia. amgvari msjelobisas avtorebi eyrdnobian im mosazrebas, rom 

arsebobs garemoebebi, romelTa gaTvaliswineba SesaZlebeli iyo, Tumca es gare-

moebebi dauZlevelia.73  

zemomiTiTebuli midgomebi gasaziarebeli unda iyos, radgan Tuki movlenis 

gaTvaliswinebis pirobebSi Tavad am movlenis Tavidan acileba SeuZlebeli iqne-

boda, aseT dros `gauTvaliswineblobis~ (rogorc forsmaJoris pirobis) `roli~ 

saerTod knindeba. 

swored msgavs SemTxvevas hqonda adgili safrangeTis sakasacio sasamarTlos 

samoqalaqo saqmeTa meore palatis 2009 wlis 2 aprilis ganCinebiT ganxilul saqme-

ze, kerZod, konkretul saqmeze sasamarTlom daadgina, rom safrangeTis meteoro-

logiuri samsaxuris prognoziT, mosalodneli iyo qariSxali da amdenad, `gauTva-

liswineblobis~ piroba gamoricxa. amis Semdgom sasamarTlom daiwyo imis gamorkve-

va, iyo Tu ara konkretuli garemoeba dauZleveli. rogorc dadginda, gauTvaliswi-

neblobas aranairi Sedegi ar hqonia zianze, radgan misi gaTvaliswineba mainc ver 

gamoiwvevda Sedegebis Tavidan acilebas. aqedan gamomdinare, sakasacio sasamar-

Tlom miiCnia, rom `gauTvaliswineblobis~ niSnis ararseboba ar SeiZleboda, yofi-

liyo pasuxismgeblobisgan ganTavisuflebis damabrkolebeli garemoeba.74  

4.3 `dauZlevloba~ 

im SemTxvevaSic ki, rodesac garemoebas nivTTan aranairi kavSiri ar aqvs da 

igi gauTvaliswinebelia, mflobeli pasuxismgeblobisgan ver Tavisufldeba, Tuki 

aseTi garemoeba, rogorc wesi, dauZlevelia, radgan mflobels SesaZleblobis 

farglebSi yvelaferi unda gaekeTebina zianis Tavidan asacileblad.75  

dauZlevloba, Tavis mxriv, moicavs 2 elements, esenia: aucdenloba (gardauva-

loba) da gadaulaxveloba. msgavsi Sefasebebi ZiriTadad calkeuli bunebrivi 

movlenebisas gamoiyeneba. aseT SemTxvevebSi igulisxmeba, rom konkretuli mov-

72   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 437. 
73   ANTONMATTEI (P.-H.), Contribution à l’étude de la force majeure, op. cit., n° 64 et s. ; JOURDAIN (P.), 

Droit à réparation (lien de causalité, cause étrangère), JurisClasseur Civil, art. 1382 à 1386, fasc. 161, n° 62-64, 
miTiTebulia: O.Sabard, Les causes d’exonération en droit français et dans d’autres ordres juridiques 
nationaux, 6, <http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [2.12.2013]. 

74   Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 6, 
<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [2.12.2013]. 

75   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 437. 
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lena iyo aucdeneli. Sesabamisad, gasarkvevi rCeba Semdegi sakiTxi: ramdenad iyo 

SesaZlebeli mopasuxis mxridan Sedegebis Tavidan acileba.76  

erT-erTi frangi avtoris ganmartebiT, Tuki saxezea normalurad dauZleveli 

gareSe movlena, igi forsmaJoris Semadgenelia da mas Sedegad mohyveba mflobelis 

pasuxismgeblobisgan ganTavisufleba. magaliTad, 50 kuburi metri miwis mogleja, 

romelic 180km/sT-ze meti siCqariT eSveba, mflobels aTavisuflebs pasuxismgeb-

lobisagan. aseT SemTxvevaSi saubaria bunebriv movlenaze, romelic sifrTxilis 

normaluri zomis miRebis SemTxvevaSic ver iqneboda Tavidan acilebuli.77 

 
5. dazaralebulis brali 

 
miuxedavad imisa, rom samoqalaqosamarTlebrivi pasuxismgeblobis ZiriTadi 

mizani gancdili zianis anazRaurebaa, franguli samarTali aseve did mniSvnelo-

bas aniWebs zianis prevencias. aq mizanSewonilad ar miiCneven, rom ziani mTlianad 

aunazRaurdes im pirs, romlis bralic zianis dadgomis erT-erTi mizezi iyo.78ma-

galiTad, fexiT mosiarule braleulad CaiTvala maSinac, rodesac ziani dadga 

mis mier fexiT mosiaruleTaTvis gankuTvnili adgilis gadakveTisas, vinaidan man 

yuradReba ar miaqcia Soriaxlos avtomanqanis arsebobis faqts, amasTan, im dros 

SuqniSanze yviTeli feri enTo. miTiTebuli faqtorebis gaTvaliswinebiT, kon-

kretul SemTxvevaSi, avtomanqanis mflobelis pasuxismgebloba ganaxevrda.79 

 
5.1.  dazaralebulis brali rogorc mflobelis pasuxismgeblobisgan 

srulad ganTavisuflebis safuZveli 

 
zemoT aRiniSna, rom frangul samarTalSi nivTis mflobelis pasuxismgeblo-

bisagan ganTavisuflebis safuZvlad ganixilaven `gareSe Zalas~, romelic gulis-

xmobs:  

1. gareSe, gauTvaliswinebeli safuZvlidan warmoSobil garemoebas da sxvag-

varad mas uwodeben `forsmaJors~;  

2. dazaralebulis brals, romelic atarebs forsmaJoris niSnebs;  

3. mesame piris brals, romelic aseve forsmaJoris niSnebis matarebelia.80 

                                                 
76   En droit français, Cass. 2e civ., 7 oct. 1987: Juripro, pourvoi n° 86-13328, 18 mars 1998: Bull. civ. II, n° 97, 12 

déc. 2002: Bull. civ. II, n° 287, 5 fév. 2004: Juripro, pourvoi n° 02-15206, 1er déc. 2005: Resp. civ. ass. 2006, 
comm. 50. miTiTebulia: O.Sabard, Les causes d’exonération en droit français et dans d’autres ordres 
juridiques nationaux, 5, <http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [30.11.2013]. 

77   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 260-261.  
78   iqve, 265. 
79   iqve. 
80   La cause étrangère, Dernière modification le: 19.07.1997, <http://jurisfac.free.fr/fiche.php?type=&id=174> 

[1.12.2013]. 
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dazaralebulis braleuloba aq iwvevs pasuxismgeblobisgan srul an nawilob-

riv ganTavisuflebas. srulad ganTavisufldeba iseT SemTxvevaSi, rodesac zianis 

dadgoma gamoiwvia zianis gamomwvevi qmedebis CamdenisaTvis forsmaJorulma vi-

Tarebam da amisaTvis aucilebeli ar aris, rom dazaralebulis braleuloba ata-

rebdes forsmaJoris niSnebs. es niSani ganasxvavebs mas sxva gareSe faqtorebisa-

gan,81magaliTad, dazaralebulis braleuloba xasiaTdeba forsmaJoris niSniT, 

rodesac monadire yvelanairi sifrTxilis gareSe sxvaTa samizned iqceva, an daza-

ralebuli Zalian axlos miva vertmfrenis borbalTan da ara maSin, roca is Zalian 

axlos dgas baqanis kidesTan, an cdilobs gamovides gafuWebuli liftidan. aqve 

aRsaniSnavia, rom arasrulwlovnis mier Cadenili qmedeba arasdros ganixileba 

gauTvaliswineblobad (rac, rogorc zemoT mieTiTa, forsmaJoris erT-erTi niSa-

nia).82  

 

5.2. mometebuli safrTxis wyaros mflobelis pasuxismgeblobis sakiTxi  

misi bralis ararsebobisa da dazaralebulis braleuli qmedebis  

arsebobis pirobebSi. 

saintereso magaliTi qarTuli sasamarTlo praqtikidan 

 

dazaralebulis bralis arsebobisas, mometebuli safrTxis wyaros mflobe-

lis pasuxismgeblobisagan srulad ganTavisuflebis safuZvlis dadgenis SemTxve-

vas Seexeba erTi magaliTi saqarTvelos uzenaesi sasamarTlos praqtikidan. aR-

niSnul saqmeze83 dadginda, rom sagzao-satransporto SemTxvevis dadgomaSi avto-

manqanis mflobel r.e-s brali ar miuZRoda, xolo dazaralebuli moqmedebda uxe-

Si gaufrTxileblobiT. sakasacio sasamarTlom miiCnia, rom, mocemul SemTxveva-

Si, samoqalaqo kodeqsis 999-e muxliT gaTvaliswinebuli pasuxismgeblobis piro-

bebi ar arsebobda, radgan es norma ar iTvaliswinebs zianis anazRaurebas iseT 

SemTxvevaSi, rodesac satransporto saSualebis mflobeli axorcielebda sat-

ransporto saSualebis marTlzomier eqsploatacias, anu mis mier ar iyo darRve-

uli eqsploataciis wesebi. mometebuli safrTxis wyarodan miyenebuli zianis 

anazRaureba satransporto saSualebis mflobels ekisreba im SemTxvevaSi, rode-

sac ziani warmoiSoba im mizeziT, ris gamoc igi mometebuli safrTxis wyarod miiC-

neva, anu Sedegi, yovelgvari gare faqtorebis zemoqmedebis gareSe, uSualo kav-

SirSi unda iyos safrTxis mometebis gamomwvev mizezTan. aRniSnuli specialuri 

norma, romelic mometebuli safrTxis wyaros mier miyenebuli zianis anazRaure-

bas iTvaliswinebs, gamoiyeneba im SemTxvevaSi, rodesac ziani gamowveulia nivTis 

im TvisebebiT, ris gamoc is mometebuli safrTxis wyaros ganekuTvneba. Tu ziani 

                                                 
81  DUBUISSON B., Les causes exonératoires de la responsabilité (Causes de justification et causes étrangères), 8, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267955–dubuissongeneve.pdf> [26.11.2013]. 
82   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 437. 
83   ix. susg, 2009 wlis 28 ivlisi, saqme №as-290-612-09. 
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gamowveulia Tundac nivTis eqsploataciis dros, magram ara mometebuli saf-

rTxis wyaros Tvisebebidan gamomdinare, aramed dazaralebulis braliT, maSin pa-

suxismgeblobis dakisreba saerTo safuZvliT xdeba.  

zemomiTiTebuli davis gadawyvetas ar daeTanxma saqmis ganmxilveli sasamar-

Tlos Semadgenlobidan erT-erTi mosamarTle, romelmac Tavis gansxvavebul az-

rSi84yuradReba gaamaxvila samoqalaqo kodeqsis 999-e muxlis pirveli nawilis Si-

naarsze, kerZod, am normis Tanaxmad, mgzavrebis gadayvanisa da tvirTebis gada-

zidvisTvis gaTvaliswinebuli satransporto saSualebis mflobeli, Tu misi sat-

ransporto saSualebis eqsploatacias mohyva adamianis sikvdili, dasaxiCreba an 

janmrTelobis moSla, anda nivTis dazianeba, valdebulia, dazaralebuls aunazR-

auros aqedan warmoSobili ziani. misi azriT, konkretul SemTxvevaSi ar arsebob-

da imis mtkicebis safuZveli, rom satransporto saSualebis eqsploatacias ar 

mohyolia ubeduri SemTxveva. am SemTxvevaSi satransporto saSualebis eqsploa-

taciis da dazaralebulis uxeSi gaufrTxileblobis Sedegad dadga ubeduri Sem-

Txveva. erTmaneTisgan unda ganvasxvaoT pasuxismgeblobis warmoSobis ori piro-

ba: pasuxismgebloba zianis miyenebis gamo da pasuxismgebloba zianis miyenebidan-

.pasuxismgeblobis safuZvlad gvevlineba ara mxolod bralis xarisxi, aramed cu-

di Sedegi. mometebuli safrTxis wyaros mflobeli miyenebuli zianisaTvis pasuxs 

agebs Tavisi bralis miuxedavad. is pasuxs agebs ara mxolod bralisaTvis, aramed 

SemTxvevisaTvis. mometebuli safrTxis wyarod miiCneva nebismieri saqmianoba, 

romlis ganxorcieleba qmnis zianis miyenebis mometebul SesaZleblobas, adamia-

nis mxridan masze sruli kontrolis damyarebis SeuZleblobis gamo. es moqmedeba 

aucileblad dakavSirebuli unda iyos gansazRvruli materialuri obieqtebis eq-

sploataciasTan an nebismieri formiT gamoyenebasTan, romelsac aqvs gansakuT-

rebuli xarisxobrivi an raodenobrivi Taviseburebebi. mometebuli safrTxe obi-

eqturi kategoriaa, romelic niSnavs saziano Sedegebis dadgomis SesaZleblobis 

SedarebiT maRal xarisxs, vidre is, romelic arsebobs Cveulebrivi saqmianobisas. 

ziani anazRaurdeba maSin, rodesac ziani gamowveulia obieqtis im saxifaTo Tavi-

seburebebiT, ris gamoc is miCneulia mometebuli safrTxis wyarod. manqana iT-

vleba aseTi safrTxis wyarod, rodesac is moZraobs.  

ra SeiZleba iTqvas dasaxelebul davaze sasamarTlos Semadgenlobis umrav-

lesobisa (erTi mxriv) da gansxvavebuli azris avtori mosamarTlis (meore mxriv) 

mier gakeTebul ganmartebebze?  

gansxvavebuli azri swor xedvas Seicavs im nawilSi, sadac avtori ganmartavs, 

rom moZravi avtomanqana TavisTavad iTvleba mometebuli safrTxis wyarod da 

rom, aseTad nebismieri is saqmianoba SeiZleba CaiTvalos, romlis ganxorciele-

bac zianis miyenebis mometebul SesaZleblobas qmnis, adamianis mxridan masze 

                                                 
84  gansxvavebuli azri susg, 2009 wlis 28 ivlisis ganCinebaze, ixileT sasamarTlo arqivi 

Tbilisis saqalaqo sasamarTlos administraciul saqmeTa kolegiis 2005 wlis 4 noem-
bris gadawyvetilebiT ganxilul saqmeze.  
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sruli kontrolis ganxorcielebis SeuZleblobis gamo. aqedan gamomdinare, gasa-

ziarebeli ar unda iyos sakasacio sasamarTlos gadawyvetilebis is nawili, sadac 

ganmartebulia, rom samoqalaqo kodeqsis 999-e muxli (satransporto saSualebis 

eqsploataciis Sedegad damdgari zianis anazRaureba) ar iTvaliswinebs zianis 

anazRaurebas iseT SemTxvevaSi, rodesac satransporto saSualebis mflobeli 

axorcielebda satransporto saSualebis marTlzomier eqsploatacias, anu mas ar 

daurRvevia eqsploataciis wesebi. avtomanqanis moZraobis pirobebSi sulac ar 

gamoiricxeba iseTi saziano Sedegis dadgomis SesaZlebloba, romelze kontro-

lis ganxorcielebac adamianis mxridan SeuZlebeli iqneba, amitomac, avtomanqanis 

eqsploataciis dros damdgari is ziani, romelic swored misi eqsploataciidan 

(moxmarebidan) gamomdinareobs, mometebuli safrTxis wyaros Tvisebebidan gamom-

dinare, zianis SemTxvevad unda Sefasdes. aseT dros, rogorc ganimarta, satran-

sporto saSualebis mflobels pasuxismgebloba bralis ararsebobis pirobebSic 

ekisreba. 

Tumca, zemoaRniSnuli saqmis Sefasebisas umTavresia kidev erTi sakiTxis 

garkveva: unda gaTavisuflebuliyo Tu ara avtomanqanis mflobeli (romelsac 

brali ar miuZRoda zianis dadgomaSi) samoqalaqosamarTlebrivi pasuxismgeblo-

bisgan?  

am mxriv, gasaziarebeli ver iqneba gansxvavebuli azris avtoris mosazreba, 

romlis Tanaxmad, samoqalaqo kodeqsis 999-e muxlis pirvel nawilze dayrdnobiT 

zemomiTiTebuli avtomanqanis mflobels pasuxismgebloba misi bralis miuxeda-

vad unda dahkisreboda. aseT SemTxvevaSi gamodis, rom `dazaralebulis braleu-

loba~, rogorc mflobelis pasuxismgeblobisgan sruli an nawilobrivi ganTavi-

suflebis safuZveli, veranair rols ver Seasrulebs TviT mometebuli safrTxis 

wyaros mflobelis bralis ararsebobis pirobebSic, aseT drosac ki, igi veranair 

gavlenas ver moaxdens avtomanqanis mflobelis pasuxismgeblobaze. sakiTxisadmi 

amgvari midgoma swori ar unda iyos. amasTan, arc is iqneba marTebuli, rom zianis 

dadgomaSi mometebuli safrTxis wyaros mflobelis bralis ararsebobis da daza-

ralebulis braleuli qmedebis (mocemul SemTxvevaSi, uxeSi gaufrTxileblobis) 

arsebobis faqtma yovelTvis mflobelis pasuxismgeblobisgan srulad ganTavi-

sufleba gamoiwvios. msgavs SemTxvevaSi swori `gamosavali~ iqneba, Tuki dazara-

lebulis qmedebis forsmaJoruli `buneba~ Sefasdeba, rogorc es frangul samar-

TalSia, e.i gairkveva, warmoadgenda Tu ara dazaralebulis braleuli qmedeba 

nivTis mflobelisaTvis gauTvaliswinebel da dauZlevel garemoebas. sxvagvarad, 

dazaralebulis bralis arseboba verasdros ganapirobebs mflobelis pasuxis-

mgeblobisgan srulad ganTavisuflebas da mas mxolod formaluri datvirTva eq-

neba. arada, dazaralebulis braleulobam, Tuki igi forsmaJoruli xasiaTisaa, 

wesiT iseve unda gamoiwvios mflobelis pasuxismgeblobisgan ganTavisufleba, 

rogorc es, magaliTad, `dauZleveli Zalis~ arsebobis pirobebSia dasaSvebi. Tuki 

mflobelis pasuxismgeblobas ar iwvevs iseTi bunebrivi movlena, romlis Tavidan 
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acilebac mas ar SeuZlia, es movlena mflobelisaTvis gauTvaliswinebeli da da-

uZlevelia, maSin aseTive pirobebSi pasuxismgeblobisgan ganTavisufleba ratom 

ar unda mohyves Sedegad dazaralebulis iseT braleul qmedebebs, romlebic, mar-

Talia, ar ukavSirdebian bunebriv movlenebs, magram isini mflobelisaTvis `gauT-

valiswinebeli~ da `dauZlevelia~? sakiTxis amgvarad gadawyveta gacilebiT mar-

tivad iqneba SesaZlebeli, Tuki saqarTvelos samoqalaqo kodeqsSi dadgindeba da-

zaralebulis bralis arsebobis pirobebSi mometebuli safrTxis wyaros mflobe-

lis pasuxismgeblobisgan srulad an nawilobriv ganTavisuflebis ganmsazRvreli 

Sesabamisi norma. igi, msgavsi saxis davebis gadawyvetis swor sakanonmdeblo sa-

fuZvels Seqmnis.  

rogorc uzenaesi sasamarTlos moxmobili gadawyvetilebidan Cans, zemomiTi-

Tebul SemTxvevaSi dazaralebulis braleuli qmedeba satransporto saSualebis 

mflobelisaTvis gauTvaliswinebeli da dauZleveli unda yofiliyo, radgan 

mZRol r.e-as gankargulebaSi arsebuli manZilisa da drois simciris gamo es uka-

naskneli fexiT mosiaruleze dajaxebis Tavidan acilebas ver SeZlebda, avtosat-

ransporto SemTxveva Tavad dazaralebulma gamoiwvia moZraobis usafrTxoebis 

wesebis darRveviT, kerZod, man win gadaurbina avtomobils imdenad swrafad da 

moulodnelad, rom avtomobilma ver moaswro damuxruWeba, Tumca, aRniSnuli sa-

kiTxi (mflobelisaTvis dazaralebulis qmedebis forsmaJoruli xasiaTi da Sesa-

bamisad, mflobelis pasuxismgeblobisgan srulad ganTavisuflebis safuZvlis 

arseboba) unda dadgindes saqmis garemoebebis erToblivad Sefasebis safuZvelze 

da daskvna mis Sesabamisad gakeTdes.  

aqve unda aRiniSnos, rom sxva saqmeze85 saqarTvelos uzenaesma sasamarTlom 

mometebuli safrTxis wyaroTi miyenebuli zianis SemTxvevad ar ganixila viTare-

ba, rodesac pirma satransporto saSualebiT, kerZod, matarebliT mgzavrobisas, 

garedan nasroli qvis TavSi moxvedris Sedegad miiRo sxeulis dazianeba da dakar-

ga Sromis unari, ris gamoc igi mogvianebiT gaaTavisufles samsaxuridan. sakasa-

cio sasamarTlom ganmarta, rom, Tu ziani gamowveulia Tundac mometebuli saf-

rTxis wyaros eqsploataciis dros, magram ara mometebuli safrTxis wyaros Tvi-

sebebidan gamomdinare, maSin pasuxismgeblobis dakisreba saerTo safuZvlebiT 

xdeba. am SemTxvevaSi sasamarTlos ganmarteba kanonTan Sesabamisia. saqarTvelos 

samoqalaqo kodeqsis 999-e muxlSi saubaria iseT SemTxvevaze, rodesac ziani moh-

yveba satransporto saSualebis eqsploatacias da masSi ar moiazreba sxva `gareSe 

safuZvlidan~ warmoSobili garemoeba, maT Soris, garedan nasroli qva. winaaR-

mdeg SemTxvevaSi satransporto saSualebis eqsploataciis dros damdgari nebis-

mieri ziani, am saSualebis mflobelis pasuxismgeblobas ganapirobebs, rac swori 

ver iqneba.  

                                                 
85  ix. susg, 2006 wlis 30 marti, saqme №as-860-1132-05. 
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rogorc zemoT aRiniSna, mometebuli safrTxis wyaroTi miyenebuli zianis 

momwesrigebel qarTul normebSi mflobelis pasuxismgeblobisgan ganTavisufle-

bis safuZvlad ZiriTadad dasaxelebulia dauZleveli Zala. aseT safuZvlad da-

zaralebulis bralze miTiTebas ar Seicavs arc satransporto saSualebis eq-

sploataciis Sedegad damdgari da arc nagebobidan gamomdinare mometebuli saf-

rTxis wyaroTi miyenebuli zianis momwesrigebeli normebi. aRiniSna isic, rom sa-

samarTlo praqtikaSi msgavs SemTxvevebSi gamoiyeneba samoqalaqo kodeqsis 415-e 

muxli, rac yovelTvis marTebuli ar unda iyos, radgan am muxlSi saubaria ro-

gorc dazaralebulis, aseve zianis mimyeneblis braliT gamowveul zianze. Sesaba-

misad, igi ver gamodgeba iseTi SemTxvevebis mosawesrigeblad, rodesac zianis ga-

momwvevi mizezi gaxdeba mxolod dazaralebulis braleuli qmedeba da saxeze ar 

iqneba mometebuli safrTxis wyaros mflobelis brali. arsebul viTarebaSi mi-

zanSewonilia, rom saqarTvelos samoqalaqo kodeqsSi dadgindes mometebuli saf-

rTxis wyaros mflobelis pasuxismgeblobisgan srulad an nawilobriv ganTavi-

suflebis ganmapirobebeli iseTi safuZveli, rogoricaa dazaralebulis brali.  

6. mesame piris brali

xSirad xdeba, rom mesame piris Careva zianis dadgomaSi garkveul rols asru-

lebs.86rogorc Cans, es gaiTvaliswines frangul samarTalSi da nivTis mflobelis 

pasuxismgeblobisgan ganTavisuflebis erT-erT safuZvlad miuTiTes swored `me-

same piris bralze~. aRniSnuli midgoma qarTuli samarTlisaTvis gasaziarebeli 

unda iyos, radgan mesame piris braleulobas iseve SeiZleba mohyves zianis gamom-

wvevi Sedegi, rogoric dazaralebulis braleulobis SemTxvevaSi iqneboda SesaZ-

lebeli. Sesabamisad, aseT SemTxvevaSi nivTis mflobelis pasuxismgebloba iseve 

unda gamoiricxos an Semcirdes, rogorc es dazaralebulis bralis dadasture-

bis pirobebSi xdeba. 

mesame piris brali, magaliTad, gamoikveTeba maSin, rodesac avtomanqana nor-

malur mdgomareobaSia gaCerebuli, magram mas ukana mxridan daejaxeba sxva avto-

manqana, ris Sedegadac gaCerebuli avtomanqana fexiT mosiarules daejaxeba.87  

franguli samarTali, mesame piris braleulobis Sefasebisas yuradRebas 

amaxvilebs Semdeg sakiTxebze: im SemTxvevaSi, Tuki mesame piris braleuloba niv-

Tis mflobelisaTvis forsmaJoris niSnebis matarebelia, maSin mflobeli mTlia-

nad Tavisufldeba pasuxismgeblobisgan; amasTan, Tu mesame piris braleuloba ar 

aris gauTvaliswinebeli da dauZleveli, magram misi qmedeba braleulia, nivTis 

mflobeli dazaralebulTan mimarTebiT rCeba srulad pasuxismgeblad.88  

qarTuli samarTali, arc sakanonmdeblo da arc sasamarTlo doneze, momete-

buli safrTxis wyaros mflobelis pasuxismgeblobisgan ganTavisuflebis safuZ-

86  Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 438. 
87   Starck B., Droit Civil, Obligations, Responsabilité délictuelle, 2 éd., Paris, 263. 
88   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 438-439. 
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vlebs Soris ar ganixilavs mesame piris brals. erTaderTi SemTxveva, romelSic 

saubaria zianis mesame piris qmedebiT gamowvevis SemTxvevaze da romelic, prin-

cipSi, gamoricxavs mflobelis pasuxismgeblobas, mocemulia samoqalaqo kodeq-

sis 999-e muxlis me-4 nawilis pirvel da meore winadadebaSi. kanonis aRniSnuli 

normis mixedviT, Tu piri satransporto saSualebas iyenebs mflobelis nebar-

Tvis gareSe, igi valdebulia, mflobelis nacvlad aanazRauros ziani. amasTan, 

mflobeli valdebulia, aanazRauros miyenebuli ziani, Tu satransporto saSua-

lebis gamoyeneba SesaZlebeli gaxda misi bralis gamo.89sasamarTlo praqtika 

mflobelis nebarTvis gareSe satransporto saSualebis gamoyenebis SemTxvevad 

ganixilavs, magaliTad, rodesac satransporto saSualebis mflobels igi mosar-

geblisaTvis ar gadaucia, anda gadacemuli transporti mosargeblem gamoiyena 

mflobelis nebis sawinaaRmdegod. rac Seexeba mflobelis braliT satransporto 

saSualebis gamoyenebis faqts (ra drosac pasuxismgebloba mflobels ekisreba), 

saqarTvelos uzenaesi sasamarTlos miTiTebiT, aseTi SeiZleba moxdes maSin, Tuki 

mflobeli satransporto saSualebis kars datovebs Ria, an gasaRebs datovebs 

masSi. aRniSnuli imaze miuTiTebs, rom mflobelma ver uzrunvelyo mis sargeblo-

baSi arsebuli satransporto saSualebis saTanadod dacva, rac gaxda sxva pirebis 

mier satransporto saSualebis dauflebis safuZveli.90  

mizanSewonili iqneba, Tuki qarTul samarTalSi (frangulis msgavsad) mesame 

piris brali ganixileba mometebuli safrTxis wyaros mflobelis pasuxismgeblo-

bisgan ganTavisuflebis erT-erT safuZvlad. misi arsebobis pirobebSi, mflobe-

lis pasuxismgeblobis gamoricxva an misi Semcireba iseve unda iyos mizanSewoni-

li, rogorc es dazaralebulis bralis SemTxvevaSia. is, Tu ratom aris gamarTle-

buli aseT dros mflobelis pasuxismgeblobis Semcireba an misi pasuxismgeblo-

bisgan saerTod ganTavisufleba, amaze zemoT vrclad iyo saubari.  

 
7. daskvna 

 
mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan srulad an na-

wilobriv ganTavisuflebis sakiTxebTan mimarTebiT, ra ZiriTadi Taviseburebe-

biT gamoirCeva franguli samarTali? am mxriv, ramdenad msgavsi an gansxvavebulia 

qarTuli kanonmdebloba? xom ar saWiroebs igi raime saxis cvlilebas? ra konkre-

tuli mosazrebebi gamoikveTa naSromze muSaobisas? am SekiTxvebze pasuxebs da 

kvlevis procesSi gamovlenil sxva problemur garemoebebs naSromis mocemuli 

nawili daeTmoba.  

rogorc gamoirkva, mometebuli safrTxis wyaroTi miyenebuli zianis momwes-

rigebel qarTul normebSi mflobelis pasuxismgeblobisgan ganTavisuflebis sa-

fuZvlad ZiriTadad dasaxelebulia `dauZleveli Zala~. aseT safuZvlad `dazara-

                                                 
89  ssk, 2014 wlis 28 oqtombris mdgomareobiT, Tb., 337.  
90   ix. susg, 2010 wlis 15 ivlisi, saqme №as-39-38-10. 
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lebulis bralze~ miTiTebas ar Seicavs arc satransporto saSualebis eqsploa-

taciis Sedegad damdgari da arc nagebobidan gamomdinare mometebuli safrTxis 

wyaroTi miyenebuli zianis momwesrigebeli normebi. qarTuli sasamarTlo praq-

tika am danaklisis (Tu SeiZleba Seqmnil viTarebas ase vuwodoT) Sevsebas Seecada 

saqarTvelos samoqalaqo kodeqsis 415-e muxlis gamoyenebis gziT.  

aq Cndeba Semdegi mosazreba: marTalia, saqarTvelos samoqalaqo kodeqsis 

415-e muxlis gamoyeneba deliqturi valdebulebebis mowesrigebisas dasaSvebia, 

magram es mizanSewonili maSin unda iyos, Tu adgili aqvs dazaralebulisa da zia-

nis mimyeneblis erTobliv brals, ramdenadac kanonis aRniSnuli norma iseT viTa-

rebas awesrigebs, rodesac orive maTgani: zianis mimyenebelic da dazaralebulic, 

braleulad moqmedeben, kerZod, normis mixedviT, Tu zianis warmoSobas xeli Se-

uwyo dazaralebulis moqmedebamac, maSin zianis anazRaurebis valdebuleba da am 

anazRaurebis moculoba damokidebulia imaze, Tu ufro metad romeli mxaris 

braliT aris ziani gamowveuli.91aseT dros, zianis anazRaurebis valdebuleba da 

am anazRaurebis moculoba ganisazRvreba mxareTa braleulobis xarisxiT, imiT, 

Tu ufro metad romeli mxaris braliT iqneba gamowveuli ziani,92arsebuli ziani 

movalisa da dazaralebulis erToblivi moqmedebis ganuyofeli Sedegia.93 

amdenad, saqarTvelos samoqalaqo kodeqsis 415-e muxlis Sinaarsidan gamom-

dinare, cxadi xdeba, rom masSi saubaria rogorc dazaralebulis, aseve zianis mim-

yeneblis bralze. Sesabamisad, Cndeba kiTxva: rogor daregulirdeba is SemTxveva, 

rodesac zianis gamomwvevi mizezi gaxdeba mxolod dazaralebulis braleuli qme-

deba, vinaidan, rogorc zemoT aRiniSna, mometebuli safrTxis wyaroTi miyenebu-

li zianisaTvis pasuxismgebloba pirs bralis ararsebobis pirobebSic SeiZleba, 

daekisros.94,95am SekiTxvaze pasuxs qarTuli kanonmdebloba ar iZleva.  

zemoaRniSnulidan gamomdinare, daskvnis saxiT SeiZleba iTqvas, rom mizanSe-

wonilia, `dauZleveli Zalis~ msgavsad, saqarTvelos samoqalaqo kodeqsSi dad-

gindes mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan srulad an 

nawilobriv ganTavisuflebis sxva safuZveli — `dazaralebulis brali~. momete-

buli safrTxis wyaroTi miyenebuli zianis gadawyvetis konkretul SemTxvevebSi 

(aseTi magaliTi naSromSi dasaxelda) igi mflobelis pasuxismgeblobisgan ganTa-

visuflebis swor sakanonmdeblo safuZvels Seqmnis. 

garda amisa, upriani iqneba, Tu saqarTvelos samoqalaqo kodeqsSi mometebu-

li safrTxis wyaros mflobelis pasuxismgeblobisgan srulad an nawilobriv gan-

Tavisuflebis safuZvelad `mesame piris bralic~ dadgindeba. xSirad xdeba, rom 

                                                 
91  ssk, 2014 wlis 28 oqtombris mdgomareobiT, Tb., 163.  
92  zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wign. III, red. Wanturia l., zoiZe 

b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 481. 
93   iqve, 480-481. 
94  CikvaSvili S., saqarTvelos samoqalaqo kodeqsis komentari, wign. IV, t. II, red. Wanturia 

l., zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 412, 408. 
95  axvlediani z., valdebulebiTi samarTali, me-2 gamoc., Tb., 1999, 271. 
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mesame piris Careva zianis dadgomaSi garkveul rols asrulebs.96rogorc Cans, es 

gaiTvaliswines frangul samarTalSi da nivTis mflobelis pasuxismgeblobisgan 

ganTavisuflebis erT-erT safuZvlad miuTiTes swored `mesame piris bralze~. 

aRniSnuli midgoma qarTuli samarTlisaTvis gasaziarebeli unda iyos, radgan me-

same piris braleulobas iseve SeiZleba, mohyves zianis gamomwvevi Sedegi, rogo-

ric dazaralebulis braleulobis SemTxvevaSi iqneboda SesaZlebeli. Sesabami-

sad, aseT SemTxvevaSi nivTis mflobelis pasuxismgebloba iseve unda gamoiricxos 

an Semcirdes, rogorc es dazaralebulis bralis dadasturebis pirobebSi xdeba. 

kvlevis dasawyisSi daisva Semdegi kiTxvebi: ra msgavseba da gansxvavebaa fran-

gul samarTalSi moqmedi `forsmaJorisa~ da qarTul samarTalSi arsebuli `dauZ-

leveli Zalis~ cnebebs Soris? am SemTxvevaSi saqme Seexeba rig Sinaarsobriv gan-

sxvavebulobebs, Tu mxolod terminologiur sxvadasxvaobebs?  

naSromze muSaobisas gamoirkva, rom frangul samarTalSi moqmedi forsmaJo-

ri didwilad gansxvavdeba qarTuli samarTalSi arsebuli `dauZleveli Zalisgan~, 

romelic mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan ganTavi-

suflebis daaxloebiT analogiuri safuZvelia. miuxedavad amisa, aSkaraa, rom 

frangul samarTalSi forsmaJoris savaldebulo niSans mxolod `dauZlevloba~ 

warmoadgens. albaT, amitomacaa, rom forsmaJoruli garemoeba da, Sesabamisad, 

mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan ganTavisuflebis 

zemomiTiTebuli safuZveli qarTul samarTalSi `dauZleveli Zalis~ saxelwode-

biT moixsenieba. 

aqve gaCnda kiTxva, romeli terminis arCeva ufro gamarTlebuli iqneba mome-

tebuli safrTxis wyaros mflobelis pasuxismgeblobisgan ganTavisuflebis dasa-

xelebuli safuZvlis gamosaxatad — `dauZleveli Zala~ Tu `forsmaJori~, rasac 

naSromSi Semdegi pasuxi gaeca:  

`dauZleveli Zala~ qarTul samarTalSi zedmiwevniT zustad ver asaxavs pasu-

xismgeblobisgan ganTavisuflebis im safuZvels, romelsac aRniSnuli cneba gu-

lisxmobs, magaliTad, qarTul sasamarTlo praqtikaSi `dauZleveli Zala~ ganmar-

tebulia iseTi saxis dabrkolebad, romelic ar Sedioda mometebuli safrTxis 

wyaros (konkretul SemTxvevaSi, transportis) mflobelis kontrolis sferoSi 

da mas gonivrulad ar SeeZlo arc misi winaswar gaTvaliswineba da arc dabrkole-

bis an misi Sedegebis Tavidan acileba, an daZleva, anu piri moklebuli iyo dab-

rkolebaze zemoqmedebis SesaZleblobas.97aqedan Cans, rom `dauZleveli Zalis~ 

cneba aq aerTianebs movlenis orgvar Tvisebas: `dauZlevlobas~ da `gauTvaliswi-

neblobas~, kerZod, imisaTvis, rom movlenam mometebuli safrTxis wyaros mflo-

belis pasuxismgeblobisgan ganTavisufleba gamoiwvios, igi unda iyos, erTi 

mxriv, dauZleveli da, meore mxriv, misTvis gauTvaliswinebeli. Sesabamisad, aR-

                                                 
96   Bénabent A., Droit Civil, Les Obligations, 11 éd., Paris, 2007, 438. 
97   ix. susg, 2010 wlis 9 noembris ganCineba, saqme №as-494-463-2010.  
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niSnuli movlenis `dauZleveli Zalis~ terminiT gamoxatva mizanSewonili ar unda 

iyos.  

rac Seexeba frangul samarTalSi damkvidrebul termins — `forsmaJori~, ro-

gorc kvlevis Sedegad gamoCnda, `dauZlevloba~ aq `forsmaJoris~ savaldebulo 

niSania, magram masSi `gauTvaliswineblobasa~ da `gareSeobasac~ gulisxmoben. am-

denad, frangul samarTalSic saxelwodeba — `dauZleveli Zala~ (Tuki aseTi iar-

sebebda) sakmarisad ver gamoxatavda piris pasuxismgeblobisgan ganTavisuflebis 

dasaxelebul safuZvels da, albaT, mas marTebulad uwodes `forsmaJori~.  

naSromSi mosazreba gamoiTqva forsmaJoris niSnebis (`gareSeoba~, `gauTva-

liswinebloba~, `dauZlevloba~) savaldebuloobis sakiTxze.  

aRmoCnda, rom moTxovna `gareSeobis~ niSnis aucileblobis Sesaxeb zogjer 

sadavo xdeba. zogierTi avtoris mosazrebiT, `gareSeoba~ forsmaJorisaTvis da-

maxasiaTebeli ganuyofeli niSani ar aris da igi warmoadgens samoqalaqosamar-

Tlebrivi pasuxismgeblobis principis uaryofiT formaSi gamoxatvas.98 

avtorTa nawili imasac miiCnevs, rom `gauTvaliswineblobis~ piroba yovel-

Tvis gverdze unda gadavdoT, rodesac movlenis gaTvaliswineba xels ver SeuS-

lida zianis dadgomas da Sedegebis Tavidan acilebas. miiCneven, rom `gauTvalis-

winebloba~ forsmaJoris avtonomiuri piroba ar aris, igi mxolod dauZlevlobis 

maCvenebelia. aseT SemTxvevaSi avtorebi eyrdnobian im mosazrebas, rom aris gare-

moebebi, romelTa gaTvaliswineba SesaZlebeli iqneboda, Tumca es garemoebebi da-

uZlevelia.99 

naSromSi kanonzomierad daisva kiTxva: gamarTlebulia Tu ara `forsmaJoris~ 

cnebaSi samive zemoT dasaxelebuli niSan-Tvisebis moqceva, ra drosac yuradReba 

gamaxvilda Semdegze:  

kvlevis Sedegad warmoCinda, rom `dauZlevloba~ forsmaJoris savaldebulo 

niSan-Tvisebaa, radgan swored movlenis dauZlevlobaa is aucilebeli komponen-

ti, ramac mometebuli safrTxis wyaros mflobelis pasuxismgeblobisgan ganTavi-

sufleba SeiZleba, gamoiwvios. forsmaJoris danarCeni niSan-Tvisebebis — `gauT-

valiswineblobis~ an/da `gareSeobis~ arseboba yovelTvis ar aris aucilebeli pi-

ris pasuxismgeblobisgan gansaTavisufleblad, radgan ar aris gamoricxuli ise-

Ti SemTxvevebis dadgoma, rodesac pirs movlenis gaTvaliswineba SeuZlia an es 

movlena misTvis gareSe ar aris, magram igi dauZleveli aRmoCndeba da amis gamo, 

mometebuli safrTxis wyaros mflobeli gaTavisufldeba zianisaTvis pasuxis-

mgeblobisgan. 

                                                 
98   Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 4-5, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 
99   ANTONMATTEI (P.-H.), Contribution à l’étude de la force majeure, op. cit., n° 64 et s.; JOURDAIN (P.), 

Droit à réparation (lien de causalité, cause étrangère), JurisClasseur Civil, art. 1382 à 1386, fasc. 161, n° 62-64, 
miTiTebulia: O.Sabard, Les causes d’exonération en droit français et dans d’autres ordres juridiques 
nationaux, 6, <http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [2.12.2013]. 
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miuxedavad zemoT gamoTqmuli mosazrebebisa, vinaidan dReisaTvis qarTul 

samarTalSi forsmaJoruli garemoeba `dauZleveli Zalis~, xolo frangul samar-

TalSi — `forsmaJoris~ saxelwodebiT moixsenieba, mocemul naSromSi termini 

`forsmaJori~ frangul samarTalTan mimarTebiT iqna xmarebuli da yvelgan, sa-

dac qarTul samarTalSi arsebul regulirebaze iyo saubari, gamoyenebul iqna 

termini `dauZleveli Zala~.  

kvlevis procesSi gamoikveTa franguli samarTlis mniSvnelovani Tavisebu-

reba, romelic gansazRvravs kidec mis originalurobas. saqme isaa, rom forsma-

Jorma frangul samarTalSi SeiZleba SeiZinos urTierTgansxvavebuli formebi, 

radgan igi SeiZleba, gamoiwvios rogorc bunebrivma movlenebma, aseve ucnobi pi-

ris, mesame piris an dazaralebulis braleulma qmedebebma.100amdenad, frangul sa-

marTalSi forsmaJori aerTianebs yvela im garemoebas, romelic gonivrulad 

cdeba zianis gamomwvevi qmedebis Camdeni piris kontrolis sferos.101 

zemoaRniSnuli midgoma arcTu ise usafuZvloa, ufro metic, igi logikuri-

caa, radgan, Tuki mflobelis pasuxismgeblobas ar iwvevs iseTi bunebrivi movle-

na, romlis Tavidan acilebac mas ar SeuZlia, es movlena mflobelisaTvis gauTva-

liswinebeli da dauZlevelia, maSin pasuxismgeblobisgan ganTavisufleba ratom 

ar unda mohyves Sedegad dazaralebulis an mesame piris iseT qmedebebs, romleb-

mac aseTive pirobebSi zianis dadgoma gamoiwvies? piris pasuxismgeblobis gamom-

ricxav faqtorebad ratom ar unda miviCnioT is garemoebebi, romlebic, marTali-

a, ar ukavSirdeba bunebriv movlenebs, magram isinic `gareSe Zalisgan~ momdinare-

oben, mflobelisaTvis `gauTvaliswinebeli~ da `dauZleveli~ arian?  

naSromi SeZlebisdagvarad Seecada mometebuli safrTxis wyaros mflobelis 

pasuxismgeblobisgan sruli da nawilobrivi ganTavisuflebis safuZvlebis kvle-

vas, Sefasebas, praqtikaSi maTi gamoyenebis SemTxvevebis ganxilvas. mocemuli 

kvlevis mizani swored es iyo: mometebuli safrTxis wyaros mflobelis pasuxis-

mgeblobisgan sruli da nawilobrivi ganTavisuflebis safuZvlebis met-naklebi 

sizustiT dadgena; kanonmdeblobaSi maTTan dakavSirebiT SemuSavebuli normebis 

dadebiTi da uaryofiTi mxareebis gansazRvra; arsebobis SemTxvevaSi, kanonSi Se-

sabamisi xarvezis aRmofxvris gzebis migneba; sasamarTlo praqtikaSi mometebuli 

safrTxis wyaros mflobelis pasuxismgeblobis gamomricxavi garemoebebis swo-

rad Sefaseba; qarTul iuridiul mecnierebaSi kvlevis saganTan dakavSirebiT 

swori xedvebis Camoyalibeba. Tuki es miznebi mcirediT mainc miiRweva, naSromi 

Tavis funqcias Seasrulebs. 

 

 

                                                 
100   Sabard O., Les causes d’exonération en droit français et dans d’autres ordres juridiques nationaux, 3, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267960–osabard.pdf> [26.11.2013]. 
101  Dubuisson B., Les causes exonératoires de la responsabilité (Causes de justification et causes étrangères), 5, 

<http://grerca.univ-rennes1.fr/digitalAssets/267/267955–dubuissongeneve.pdf> [26.11.2013].  
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salome jibuti* 

mokle da martivi informacia, rogorc `evropuli panacea~,  
mcire investorebis dacvisa da maTi sainvesticio 

gadawyvetilebis gaumjobesebisaTvis 

(emisiis prospeqtis Sesaxeb direqtivis mixedviT) 

1. Sesavali

italieli filosofosi nikolo makiaveli Tavis nawarmoebSi `princi~ iZleva 

rCevas: `arasodes daxarjoT fuWad kargi krizisis mier SemoTavazebuli Sansebi~.1 

sul axlaxan msofliom uZlieresi finansuri krizisi ganicada. 2007-2008 wlebSi 

dawyebulma finansurma krizisma, romelsac `ekonomikur 11 seqtembersac~ uwode-

ben,2 mTeli msoflio moicva. zogadad, is Sesabamisi politikuri da ekonomikuri ga-

dawyvetilebebis Sedegia.3 Tumca, konkretulad krizisis gamomwvev mizezad ameri-

kuli saipoTeko kreditebi iqna miCneuli.4 egreT wodebul `Asset Backed Securities~-s 

mizans sakredito riskisgan kreditis gancalkeveba, riskis `Rirebulebad~ ga-

mocxadeba da mTel msoflioSi investorebisaTvis misi miyidva warmoadgenda. saq-

mianobis aseTi modeli, kreditis gacemis mkacri winapirobebis dakmayofilebis 

gareSe, kreditebis didi raodenobiT gacemis saSualebas iZleoda. rogorc Cans, 

amerikaSi sayovelTaod daijeres, rom valebiT gamdidreba SesaZlebelia.5 bankebi 

kreditis ukan dabrunebis riskis Tavidan asacileblad moTxovnebs yiddnen spe-

cialurad amisaTvis dafuZnebul sazogadoebebze,6 romlebic Semdgom am moTxov-

nebs, sxva mraval moTxovnasTan erTad, erT saqaRaldeSi aTavsebdnen, sadac ris-

kebi dafaruli iyo ise, TiTqos isini aRarc arsebobda. Seiqmna usazRvro zrdis 

iluzia da bankebmac daiwyes sul ufro saeWvo finansuri produqtebis gamoSveba 

* Tsu-is iuridiuli fakultetis doqtoranti.
1  `Never Waste the Opportunities Offered by a Good crisis” (Machiavelli N.), George B., 7 Lessons for Leading 

in Crisis, Jossey-Bass, San Francisco, 2009, 75.
2  bauCaZe b., globaluri ekonomikuri krizisis anatomia, globalizacia, msoflio krizisi 

da samxreT kavkasia, saerTaSoriso samecniero-praqtikuli konferencia,  quTaisi, 16-17
maisi 2009, 19.

3  Hoppenstedt D.H., Konsequenzen nach der Finanzkrise, Zeitschrift für das gesamte Kreditwesen, Frankfurt am 
Main, 8/2010, 387-392, 387.

4  Forkel H.W., Rechtsfragen zur Krise an den Finanzmärkten: Zur Systematik möglicher Schadenersatzan-
sprüche, BKR 2008, 183-188, 183.

5  Möschel W., Die Finanzkrise- Wie soll es weitergehen?, ZRP 5/2009, 129-133, 129. 
6  `Zweckgesellschaften“. 
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(emisia) an/da gayidva.7 sistemis naklia is, rom dafinansebis inovaciebi, sakuTari 

kapitalis dabandebis moTxovnis ararsebobis gamo, kreditis yovelgvari SezRud-

vebis gareSe gacemis saSualebas iZleoda. bazris monawileebs amerikuli uZravi 

qonebis bazris mudmivi ganviTarebis warmoudgeneli ndoba hqondaT.8 

2007 wlis agvistos Semdeg finansurma sistemam araerTi kritikuli waruma-

tebloba ganicada. 2008 wlis martSi `Bear Stearns~-is gadarCena gaxda saWiro, eqvsi 

Tvis Semdeg ki, 15 seqtembers, `Lehman Brothers~ gakotrda. seqtembris bolos mTeli 

finansuri sistema dangrevis zRvarze aRmoCnda.9 krizisis gamomwvevi mizezi cru 

molodinebi da ara cru stimulebi (yovel SemTxvevaSi ara bazris cru stimulebi) 

iyo. bankirebi riskebs ki ar eZebdnen, aramed isini maT arasaTanadod afasebdnen.10 

amerikuli sainvesticio bankis `Lehman Brothers”-is gakotrebiT finansurma krizis-

ma msoflio xasiaTi SeiZina, rasac mTel msoflioSi miliardobiT kapitalis ga-

nadgureba mohyva.11 sistemis dacema uswrafesad – xuTSabaTidan kviramde – moxda. 

bankebi aRar endobodnen erTmaneTs, radgan partniori SeiZleba ucnobi riskebis 

gamo sirTuleebSi aRmoCeniliyo. gadamwyveti roli Seasrula Sokma, romelic 

`Lehman Brothers”-is, rogorc sistemurad mniSvnelovani bankis, gadarCenaze saxel-

mwifos mier uaris Tqmas mohyva.12 amiT pasuxismgebelma organoebma amerikaSi baz-

rebs misces niSani, rom maT aRar SeeZloT `too big to fail~13 — doqtrinaze dayrdnoba 

da rom es doqtrina SeuzRudavad ar moqmedebda.14 swored am doqtrinam Seitana 

wvlili imaSi, rom bankebma saxelmwifos mxridan, aseve saemisio bankebis daxmare-

bis imediT, udardelad aiRes riskebi. axali devizis mixedviT, arc erTi banki araa 

imdenad didi, rom misi gakotreba ar SeiZlebodes. Seiqmna axali realoba, rode-

sac bankis sistemis Semqmneli sididec ki ar warmoadgens gakotrebis Tavidan aSo-

rebis garantias. 

krizisis daundobelma xasiaTma da finansur bazarze mis Sedegad ganviTare-

bulma araordinalurma movlenebma aiZula maregulireblebi bazrebisadmi Tavi-

anTi e.w. `msubuqi regulirebis pozicia~15 SeecvalaT da gadaexviaT liberaluri 

7  Märker K., Hillesheim R., Brennpunkt Finanzkrise: Anlegerschutz in Deutschland, ZRP 2009, 65-69, 66. 
8  Möschel W., Die Finanzkrise- Wie soll es weitergehen?, ZRP 5/2009, 129-133, 130. 
9   Bank for International Settlements, 79th Annual Report, Basel, 29 June 2009, 3f. 
10  Vaubel R. in Grundmann, Hofmann, Möslein, Finanzkrise und Wirtschaftsordnung, Berlin 2009, 123. 
11  Märker K., Hillesheim R., Brennpunkt Finanzkrise: Anlegerschutz in Deutschland, ZRP 2009, 65-69, 65. 
12  Schneider U. H., Zwischenruf, Was ist eine systemische relevante Bank, ZRP 4/2009,119-121, 120. 
13  aRniSnuli doqtrinis mixedviT, zogierTi finansuri instituti imdenad didi da er-

TmaneTTan gadajaWvulia, rom erT-erTi maTganis warumatebloba SeiZleba ekonomikuri 
katastrofis safuZveli gaxdes. amitom, aseTi dawesebulebebis gadarCena krizisis pe-
riodSi unda moxdes mTavrobis mier. globalurma finansurma krizisma gamoavlina am 
doqtrinis gamoyenebasTan dakavSirebuli safrTxeebi. swored aseTi doqtrinis arse-
boba warmoadgenda bankebis mier didi riskis aRebis erT-erT mTavar mizezs. 

14  Möschel W., Die Finanzkrise- Wie soll es weitergehen?, ZRP 5/2009, 129-133, 130. 
15  `Light touch regulatory approach’’. 
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midgomisagan, romelsac isini didi xnis ganmavlobaSi `qadagebdnen~. krizisma xazi 

gausva im faqts, rom `efeqtiani bazrebis hipoTezis”16 Teoria Zlieri stresis pe-

riodSi arasandoa. aRmoCnda agreTve, rom finansuri sistemis ganviTarebam bevri 

mimarTulebiT gauswro mis mxardasaWerad Seqmnil finansur regulirebasa da im 

ekonomikur sistemas, romelsac is unda emsaxurebodes.17 globalizaciisa da mud-

mivi finansuri inovaciis gamo, bolo globalur finansur kriziss, manamde arse-

buli krizisebisgan gansxvavebiT, sruliad Secvlili saxe hqonda, ramac axali re-

aloba Seqmna. gaCnda finansuri arqiteqturis Secvlisa da globalur reformeb-

ze fiqris dawyebis saWiroeba. swored es sakiTxi gaxda maregulireblebis mTavari 

gamowveva. aRiarebul iqna, rom maregulireblebma dauyovnebliv unda daiwyon 

moqmedeba TamaSis axali, Secvlili wesebis mixedviT.18 

finansuri krizisis Sedegad kapitalis bazarze mcire investorebma uaRresad 

didi danakargebi ganicades. verc erTma nacionalurma Tu saerTaSoriso maregu-

lirebelma da sazedamxedvelo organom ver SeZlo am danakargebis Tavidan acile-

ba.19 finansuri bazrebi agebulia ndobaze.20 investorTa dacvis adekvaturi norme-

bis deficitma gamoiwvia `ndobis krizisi~. erTxel dakarguli investorTa ndobis 

dabruneba ki Zalian rTulia.21 evropis komisiis 2008 wlis `Optem Report”-Si moce-

muli kvlevis mixedviT, momxmareblebi finansur momsaxurebas, sxva samewarmeo 

seqtorebTan SedarebiT, yvelaze ufro naklebad endobian.22 investorebma dakar-

ges ndoba bazrebis mimarT. mcire investorTa CarTulobis Semcirebam moTxovnis, 

warmoebis, samuSao adgilebis Semcireba da sxva uaryofiTi Sedegebi gamoiwvia. sa-

erTod, adre Tu gvian fasiani qaRaldebis bazrebi ganicdis krizissa da Soks, ra-

sac Sedegad investorTa ndobisa da sabazro institutebis reputaciis dakargva 

mohyveba xolme.23 istoriulad, evropis kavSiris kanonmdeblobisa da reformebis 

ZiriTad mastimulirebel faqtors swored krizisi da skandali warmoadgenda.24 

SemTxveviTi ar aris, rom evropis kapitalis bazris samarTali, im formiT ra for-

miTac is dRes arsebobs, mniSvnelovnad finansur kriziss unda umadlodes. Tum-

16  `Efficient market hypothesis”. 
17  Wymeersch E., The Institutional Reforms of the European Financial Supervisory System, An Interim Report, 

Belgium, 2010, 1. 
18  `I don’t play according to a given set of rules, I look for changes in the rules of the game’’, Soros G., Soros on 

Soros, USA, 1995, 10. 
19  Tumca, arsebobs mosazreba, rom krizisis winaswar ganWvreta da Tavidan acileba SesaZ-

lebeli iyo, ix. Halm-Addo A., The 2008 Financial Crisis, Dorrance Publishing, USA, 2010, 1. 
20  Statman M., Regulating Financial Markets: Protecting Us from Ourselves and Others, Santa Clara, January 

28 2009, 1. 
21  Open Hearing on Retail Invetsment Products - Record, Brussels, 15th July 2008, 21. 
22  European Commission, Optem Report, January 2008, 8. 
23  Hopt K., Wymeersch E. ed., Capital Markets and Company Law, Oxford, 2003, 65. 
24  iqve, 66. 
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ca, aRsaniSnavia, rom krizisis mier Seqmnili reformis stimulis SenarCuneba di-

di xniT ar xdeba.25 

aRniSnuli dakvirveba mWidrod ukavSirdeba aseve uaxles kriziss da mcire in-

vestorTa dacvis sistemis reformas. msoflio finansurma krizisma evropeli ma-

regulireblebisTvis Seqmna SesaZlebloba, rom kidev erTxel gadaxedon TavianT 

midgomas investorTa dacvis mimarT, raTa meti efeqtianobisa da ukeTesi Sedege-

bis uzrunvelyofa SeZlon. samarTlebrivi CarCos mimdinare reformebi iZleva 

karg SesaZleblobas, raTa wina planze wamoiwios mcire investoris dacvis gaum-

jobesebis sakiTxebma ara mxolod sityviT, aramed saqmiTac.26 aseT SemTxvevaSi 

upirvelesad rac unda gairkves, aris is, Tu ramdenad gamoiyenes maregulireb-

lebma evropis kavSirSi es SesaZlebloba? 

finansuri krizisis Semdeg evropis kavSirSi gatarebuli reformebi aCvenebs, 

rom marTalia maregulireblebma evropaSi `fuWad ar daxarjes~ es krizisi, mag-

ram maT mier revoluciuri reformebis gasatareblad arsebuli SesaZlebloba 

srulad ar iqna gamoyenebuli. reformebis sawyis etapze mcire investorTa seq-

tori mTlianad miviwyebuli iyo. mcire investorTa evropuli bazrebi aris metad 

fragmentirebuli da saxezea regulaciebis sicxadis problema.27 amasTan, mcire 

investorebisaTvis evropul bazrebze arsebuli siZneleebisa da problemebis 

permanentuli xasiaTidan gamomdinare, maTTvis finansuri krizisis Semdgom gata-

rebuli reformis programaSi adgilis moZebna mniSvnelovan gamowvevas warmoad-

genda, radgan saWiro iyo swrafi reagireba. dasawyisSi Seyovnebis miuxedavad, po-

litikuri fokusi krizisis bolo etapebze Seicvala da mcire investorTa dacvisa 

da maTi ndobis dabrunebis sakiTxi Zalian aqtualuri gaxda. 

zemoT aRniSnuli konteqstis gaTvaliswinebiT, winamdebare statia ganixi-

lavs mcire investorTa interesebis dacvis erT-erTi wamyvani evropuli instru-

mentis, kerZod emisiis prospeqtis Sesaxeb direqtiviT gansazRvrul Riaobis re-

Jims istoriul WrilSi — 2007 wlis globalur finansur krizisamde da mis Semdeg. 

statiis mizania globaluri finansuri krizisis Semdgom emisiis prospeqtis Sesa-

xeb direqtivaSi informaciuli Riaobis mimarTulebiT ganxorcielebuli cvli-

lebebis warmodgena, kritikuli analizi da warmatebis potencialis Sefaseba. 

statiaSi warmoCenilia `evropeli mcire investoris~ kategoriis definiciis 

problema; ganxilulia emisiis prospeqtis Sesaxeb direqtivaSi mocemuli infor-

maciuli Riaobis reJimi globaluri finansuri krizisis wina periodSi; warmodge-

nilia globaluri finansuri krizisis Semdgom gatarebuli reforma informaciu-

                                                 
25  Coffee J., The Political Economy of Dodd-Frank: Why Financial Reform Tends to be Frustrated and Systemic 

Risk Perpetuated, The Center for Law and Economic Studies Columbia University School of Law, Working 
Paper No. 414, January 9 2012, 14. 

26  Cherednychenko O.O., The Regulation of Retail Investment Services in the EU: Towards the Improvement of 
Investor Rights?, 33 J Consum Policy, 2010, 403–424, 423. 

27   ix.BME Report 2007. 
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li Riaobis sferoSi da am reformis ZiriTadi mimarTulebebis kritikuli anali-

zi. statiis bolos gakeTebulia Sesabamisi daskvna.  

 
2. `evropeli mcire investoris~ definicia  

 

emisiis prospeqtis Sesaxeb direqtivis analizisaTvis aucilebelia ramdenime 

winmswrebi kiTxvis dasma: vin aris investori? vin aris `mcire investori? vin aris 

`evropeli mcire investori~? rogori unda iyos am terminis definicia? 

miuxedavad imisa, rom am kiTxvebze pasuxis gacema erTi SexedviT martivi Cans, 

zogierT maTganze ar arsebobs erTi, sayovelTaod aRiarebuli pasuxi.  

aRiarebuli ganmartebis mixedviT, sityva `invest” momdinareobs laTinuri 

sityvisgan `investire~ da niSnavs morTvas, dafarvas. oqsfordis inglisuri enis mok-

le leqsikonis mixedviT, 1613 wlisaTvis zmna `to invest~ aRniSnavs fulis iseT gamo-

yenebas, romlidanac procenti an mogeba aris mosalodneli.28 procentisa Tu mo-

gebis miReba investiciis mTavar maxasiaTebels warmoadgens.29 maSin rodesac iu-

ristebisTvis investori aris kapitalis momtani, ekonomistebisTvis investori 

aris kapitalis momxmarebeli; moxmarebuli kapitali an investicia, warmoadgens 

wvlils produqtiul procesSi.30 arsebobs ori saxis investori: instituciona-

luri da kerZo, mcire. institucionaluri investori aris sadazRvevo kompaniebi, 

sainvesticio kompaniebi, sapensio fondebi, saerTaSoriso organizaciebi da a.S.31 

mcire investors warmoadgenen adamianebi, romlebic axdenen dazogili Tu mem-

kvidreobiT miRebuli qonebis investirebas TavianTi cxovrebis wesis SesanarCu-

neblad, sapensio uzrunvelyofis, avadmyofobis SemTxvevebis dros gamoyenebis 

mizniT an TavianTi SvilebisTvis gadasacemad da a.S.32 investorTa am orive jgufs 

aqvs erTmaneTisgan mniSvnelovnad gansxvavebuli interesi da dacvis moTxovni-

leba. es gansxvaveba exeba ara mxolod maTi Sesabamisi investiciis moculobas, 

aramed maTi codnisa da gamocdilebis xarisxsa da siRrmes.  

arc ise bevri ramaa cnobili imis Sesaxeb, Tu vin aris `evropeli mcire inves-

tori~. `evropeli mcire investoris~ kategoriis ganmarteba Zalian rTuli amoca-

naa. evropis kanonmdebloba, regulirebebi da politikis dokumentebi ar Seicavs 

raime saerTo definicias. SesaZloa miviCnioT, rom aRniSnulis mTavar mizezs mci-

re investorTa evropuli bazrebis fragmentirebuli xasiaTi da mcire investor-

Ta qcevaSi evropis sxvadasxva qveyanaSi arsebuli mniSvnelovani gansxvavebebi 

                                                 
28  Fisher J., Bewsey J., Waters M., Ovey E., The Law of Investor Protection, 2nd edition Sweet & Maxwell, 

London, 2003, 5.  
29  iqve. 
30  Page A., Ferguson R., Investor Protection, London 1992, 3. 
31  Loss L., Seligman J., Fundamentals of Securities Regulation, Gaithersburg, 2001, 5. 
32  Van Randenborgh W., Zertifikate gehören nicht in die Hand privater Anleger!, ZRP 3/2010, 76. 
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warmoadgens. aseTi daskvnis gakeTebis safuZvels iZleva 2007 wlis `BME report~.33 

yovelive zemoT aRniSnulidan gamomdinare, dasadgenia, Tu ramdenad marTebulia 

saerTod arsebul realobaSi `evropel mcire investorze~ an Zalian gaugebar da 

bundovan `evropel saSualo mcire investorze~ saubari, rasac adgili aqvs finan-

suri krizisis Semdeg mcire investorTa dacvis sferoSi ganxorcielebul refor-

mebis dros. terminis definiciasTan mimarTebiT sicxade ar Semoaqvs arc finansu-

ri bazrebis Sesaxeb direqtivas,34 romelic erTaderTi evropuli sakanonmdeblo 

aqtia, sadac saerTod `mcire investoris~ definicia gvxvdeba. direqtivaSi moce-

mulia Zalian bundovani da arasrulfasovani definicia, romlis mixedviTac: mci-

re investori aris yvela is klienti, romelic ar xvdeba profesionali klientis 

kategoriaSi. mcire investoris cnebis garTuleba misi teritoriuli ganzogade-

biT (`evropeli mcire investori~) an gasaSualebiT (`saSualo mcire~) araproduq-

tiulia. iseve rogorc araproduqtiulia investoris klasifikacia profesiuli 

niSniT. mcire investoris cnebaSi, rogorc iyo miTiTebuli, unda vigulisxmoT in-

stituciuri investoris gverdiT funqcionirebadi kerZo investori. 

 

3. direqtiva emisiis prospeqtis Sesaxeb — 2007 wlis  

globalur finansur krizisamde  

 

direqtiva emisiis prospeqtis Sesaxeb ZiriTadad aqciebisa da obligaciebis 

instrumentebs exeba, romlebic mcire investorTa Soris yvelaze popularuli 

produqtia. swored am produqtebis didi mniSvneloba mcire investorTa sainves-

ticio bazrebisTvis gansazRvravs mocemuli instrumentis arsebiT xasiaTs mcire 

investorTa interesebis dacvis kuTxiT. 

1990-iani wlebis ganmavlobaSi cxadi gaxda, rom evropis kavSiri jer kidev 

Sors iyo erTiani kapitalis bazris miznis miRwevisgan. erT-erT mTavar mizezad 

sazRvrebs gareT emitirebis mniSvnelovani maCveneblebis ararseboba ganixilebo-

da. es ki ganpirobebuli iyo imiT, rom mimReb saxelmwifos ufleba hqonda, emiten-

tisTvis sakuTar teritoriaze damatebiTi moTxovnebi daewesebina da aseve mo-

eTxova emisiis prospeqtis gadaTargmna. mdgomareobis gamosasworeblad miRebul 

iqna ori mniSvnelovani direqtiva — prospeqtis direqtiva35 da gamWvirvalobis 

direqtiva.36 prospeqtis direqtivis mTavar Rirebulebas warmoadgens is, rom mas 

emitentebisTvis e.w. `pasportirebis~ sistema Semoaqvs. Sesabamisad, erTi wevri sa-

xelmwifos kompetenturi organos mier prospeqtis damtkicebis Semdeg, is unda 

                                                 
33  BME Report, 15 November 2007. 
34  `Markets in Financial Instruments Directive (MiFID)”.  
35  Directive 2003/71/EC on the prospectus to be published when securities are offered to the public or admitted to 

trading (2003 Prospectus Directive).  
36  Directive 2004/109/EC on the harmonization of transparency requirements in relation to information about 

issuers whose securities are admitted to trading on a regulated market (2004 Transparency Directive). 
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miiRos meore wevrma saxelmwifom `rogorc moqmedi~, fasiani qaRaldebis SeTava-

zebisTvis an fasiani qaRaldebis regulirebad bazarze dasaSvebad. mimReb saxel-

mwifos emitentisTvis damatebiTi moTxovnis dawesebis ufleba aRar aqvs.37 

prospeqtis evropuli reJimi Sedgeba prospeqtis direqtivisgan (Directive 

2003/71/EC) da evropis komisiis meore donis regulirebisgan (Commission Regulation 

809/2004), romelic Riaobis reJimis detalebs Seicavs. direqtiva aregulirebs 

Tavdapirveli Riaobis reJims, rodesac xdeba fasiani qaRaldebis sajaro SeTava-

zeba an fasiani qaRaldebis daSveba fasiani qaRaldebis bazarze vaWrobisTvis.38 

direqtivis pirveli muxlis mixedviT, direqtivis mizans warmoadgens gamosaqvey-

nebeli prospeqtis Seqmnis, damtkicebisa da distribuciis moTxovnebis harmoni-

zeba, romelic fasiani qaRaldebis sajaro SeTavazebis an wevri saxelmwifos Sig-

niT moqmed regulirebad bazarze maTi daSvebis dros xelmisawvdomi unda iyos sa-

zogadoebisTvis. rogorc zemoT ukve aRiniSna, direqtivis erT-erTi yvelaze di-

di miRwevaa e.w. `pasportis’’ meqanizmis SemoReba: erTi wevri saxelmwifos kompe-

tenturi organos mier aRiarebuli prospeqti moqmedia mTeli evropis kavSiris 

masStabiT fasiani qaRaldis sajaro SeTavazebis Tu savaWrod daSvebisTvis.  

prospeqti aris Riaobis dokumenti, romelic Seicavs yvela saWiro informa-

cias, raTa SesaZlebloba misces investors, moaxdinos fasian qaRaldTan dakavSi-

rebuli aqtivebisa da pasivebis, finansuri poziciis, mogebisa da danakargebis, 

emitentis da uflebebis swori Sefaseba.39 erT-erTi principi, romelsac eyrdnoba 

prospeqtis direqtiva, aris farTo Riaobis valdebulebebis SemoReba, romelic 

fasiani qaRaldebis sajaro SeTavazebisa da savaWrod daSvebis Sesaxeb saerTaSo-

riso standartebTanaa SesabamisobaSi.40 

Sesabamisad, prospeqtis direqtiva Riaobis Zalian farTo standarts amkvid-

rebs.41 Riaobis mTavari valdebuleba mocemulia direqtivis me-5 muxlSi, rome-

lic moiTxovs, rom prospeqtSi advilad, gasagebad unda iqnes mocemuli yvela in-

formacia, romelic SesaZleblobas miscems investors, moaxdinos fasian qaRal-

debTan dakavSirebuli aqtivebisa da pasivebis, finansuri poziciis, mogebisa da 

danakargebis, emitentis da nebismieri garantoris da uflebebis kvalificiuri 

Sefaseba. aRsaniSnavia, rom emisiis prospeqtis Sesaxeb direqtivis Tavdapirveli 

versia ukve Seicavda prospeqtis reziumes arsebobis moTxovnas. direqtivis 5(2) 

37  Welch J., European Financial Services, in Blair M. Q.C., Walker G. eds., Financial Services Law, OUP, 
Oxford, 2006, 778-779. 

38  Ferran E., Building an EU Securities Market, Cambridge, 2004, 314. 
39  Kanarek D.A., Legislative Development: Directive 2001/107/EC on the Coordination of Laws, Regulations 

and Administrative Provisions Relating to Undertakings for Collective Investment in Transferable Securities 
(UCITS) with a View to Regulating Management Companies and Simplified Prospectuses, 8 Colum. J. Eur. L., 
2002, 558. 

40  Van Gerven D., Prospectus for the Public Offering of Securities in Europe, Vol. I, Cambridge, 2008, 6. 
41  Panasar R., Boeckman P., European Securities Law, Oxford University Press, Oxford, 2010, 25. 
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muxlis mixedviT, prospeqti aseve unda Seicavdes reziumes,42 rac fasiani qaRal-

dis ZiriTadi maxasiaTeblebisa da riskebis Sesaxeb mokle cnobas warmoadgens. 

mniSvnelovania, rom reziume Sesrulebuli unda iyos Tavdapirveli prospeqtis 

enaze, arateqnikuri saxiT.  

amasTan, Riaobis detaluri moTxovnebi mocemulia evropis komisiis mier mi-

Rebul prospeqtis moculobiT regulirebaSi, romelic lamfaluzis procesis mi-

xedviT meore donis maimplimentirebeli zomaa.43 

prospeqtis direqtiva aris `maqsimumi harmonizebis” direqtiva, rac imas niS-

navs, rom is qmnis unificirebul, Zalian detalur Riaobis reJims evropis kavSi-

ris farglebSi da ar tovebs adgils wevri saxelmwifoebisTvis, rom maT emiten-

tebs damatebiTi moTxovnebi dauweson. Riaobis normebi srulyofilad aris dad-

genili da wevr saxelmwifoebs damatebebis ganxorcielebis SesaZlebloba ar 

aqvT. direqtivis maqsimumi harmonizebis reJimi mniSvnelovani kritikis safuZve-

li gaxda da mas xSirad ganixilaven, rogorc gadaWarbebul reaqcias warmoSobil 

problemebTan dakavSirebiT.44 maSinac ki, rodesac fasiani qaRaldis SeTavazeba an 

listingi mxolod erTi wevri saxelmwifos SigniT xdeba da mas ar aqvs sazRvris 

gareT gatanis elementi, RiaobasTan dakavSirebuli moTxovnebis regulireba fiq-

sirebulia evropis kavSiris doneze da ar arsebobs nacionaluri diskreciis uf-

leba damatebiTi moTxovnebis dawesebisTvis. arsebobs mosazreba, rom maqsimumi 

harmonizeba cdeba im mizans, risTvisac is aris saWiro da is araproporciul pa-

suxs, gadawyvetas warmoadgens.45 Tumca, prospeqtis informaciis standartizeba, 

maqsimumi harmonizebis gziT, SeiZleba momgebiani iyos. mTeli evropis kavSiris 

masStabiT erTiani normebis arsebobas SeuZlia aRmofxvras nacionaluri miker-

Zoebulobis safrTxe sainvesticio gadawyvetilebebis miRebisas, prospeqtSi mo-

cemuli informaciis Sedarebis SesaZleblobis gamartivebis gziT. magram, aRsa-

niSnavia isic, rom standartizacia, maqsimumi harmonizebis meSveobiT, xdeba wevri 

saxelmwifoebis SesaZlo momgebiani iniciativebis xarjze, rasac SesaZlebelia 

prospeqtis Riaobis moTxovnebis ganviTarebasa da daxvewaSi Seetana wvlili. 

prospeqtis direqtivis maqsimumi harmonizeba wevr saxelmwifoebs Soris Riaobis 

standartebis kuTxiT kunkurenciis areals amcirebs.46 

ismis kiTxva: ramdenad mizanSewonili da gamarTlebulia aseTi harmonizebu-

li wesebis qona mcire investorTa fragmentirebuli evropuli bazrebis realo-

                                                 
42  `Prospectus Summary”. 
43  lamfaluzis procesi warmoadgens finansuri momsaxurebis sferos regulirebebis gan-

viTarebis mimarT midgomas, romelsac iyenebs evropis kavSiri. procesi Sedgeba oTxi 
donisgan. TiToeuli done koncentrirebulia kanonmdeblobis implementaciis calke-
ul konkretul etapebze. 

44  Ferran E., Building an EU Securities Market, Cambridge, 2004, 141. 
45  iqve, 142. 
46  iqve, 159. 
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baSi. mniSvnelovani gansxvavebebia evropis kavSiris qveynebSi kulturas, gadasaxa-

debs, lokalur produqtebsa da distribuciis qselebs Soris, rac mcire inves-

torTa Zalian gansxvavebul qcevas iwvevs. mcire investorebi sxvadasxva evropul 

qveynebSi amJRavneben investirebis gansxvavebul xasiaTsa da kompetenciis dones. 

Sesabamisad, SeiZleba sadavo gaxdes is, xom ar moiTxovs es Taviseburebebi ufro 

met moqnilobas da wesebis harmonizebiT xom ar iqmneba imis riski, rom ver iqnes 

gaTvaliswinebuli is gansxvavebebi, romlebic arsebobs nacionalur saWiroebebsa 

da upiratesobebs Soris.47 

emisiis prospeqtis Sesaxeb direqtiva ZalaSi Sevida 2003 wlis 31 dekembers da 

wevri saxelmwifoebi valdebulni iyvnen araugvianes 2005 wlis 1 ivlisisa sakuTar 

iurisdiqciaSi direqtivis implementacia moexdinaT. Tavdapirveli direqtivis 

(Directive 2003/71/EC) 31-e muxli evropis komisias avaldebulebda, Seefasebina di-

reqtivis gamoyeneba ZalaSi Sesvlidan xuTi wlis Semdeg da saWiroebis mixedviT 

warmoedgina winadadebebi direqtivis gadaxedvasTan dakavSirebiT. amasTan, 2007 

wlis ianvarSi evropis komisiam daiwyo evropis kavSirSi, evropis kavSiris aqtebi-

dan gamomdinare, administraciuli tvirTisa da xarjebis Semcirebis mizniT, 

programis ganxorcieleba. emisiis prospeqtis Sesaxeb direqtiva moxvda im aqte-

bis siaSi, romlebic Seicavdnen zedmeti administraciuli tvirTis matarebel da-

nawess kompaniebisTvis da romelTa Semsubuqebac unda momxdariyo. 

prospeqtis direqtivis Tavdapirveli versiis mTavari nakli prospeqtis re-

ziumes arasaTanado funqcionirebaa. direqtivas aklda simartive da ar iyo advi-

lad wakiTxvadi.48 direqtiva gakritikebul iqna imisaTvis, rom man ver miaRwia Tav-

dapirvelad dasaxul investorTa dacvis dones, momxmarebelTa ndobas, efeqtia-

nobas, sicxadesa da samarTlebriv usafrTxoebas.49 miuxedavad imisa, rom prospeq-

tis direqtivas mcire investorTa sainvesticio bazrebis instrumentad ganixila-

ven, aris mosazreba, rom is ufro metad emitentzea orientirebuli, vidre finan-

sur produqtze. Sesabamisad, ar aris Seqmnili mcire investorTa produqtebis 

bazrebis mxardasaWerad da arc im konkretuli riskebis asaxvisaTvis, romlebic 

mcire investorTa kompleqsuri sainvesticio produqtebidan warmoiSoba.50 
 

                                                 
47  Roland V. in Grundmann S., Hofmann C., Möslein F., Finanzkrise und Wirtschaftsordnung, Berlin, 2009,127. 
48   European Commission, Commission’s Proposal for a Directive of the European Parliament and of the Council 

amending Directives 2003/71/EC on the prospectus to be published when securities are offered to the public or 
admitted to trading and 2004/109/EC on the harmonisation of transparency requirements in relation to 
information about issuers whose securities are admitted to trading on a regulated market, COM(2009) 491 
final, 23.09.2009, 3-4. 

49   European Commission, Commission’s Proposal for a Directive of the European Parliament and of the Council 
amending Directives 2003/71/EC on the prospectus to be published when securities are offered to the public or 
admitted to trading and 2004/109/EC on the harmonisation of transparency requirements in relation to 
information about issuers whose securities are admitted to trading on a regulated market, COM(2009) 491 
final, 23.09.2009, 3-4. 

50  Moloney N., How to Protect Investor, Lessons from the EC and the UK, CUP, Cambridge, 2010, 322. 
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4. emisiis prospeqtis Sesaxeb direqtiva globaluri finansuri                       

krizisis Semdeg 

 

2009 wlis seqtemberSi evropis komisiam wamoayena winadadeba emisiis prospeq-

tis Sesaxeb direqtivis gadaxedvis Taobaze. emisiis prospeqtis Sesaxeb direqti-

vaSi cvlilebebi Sevida 2010 wlis noemberSi. direqtiva 2003/71/EC Seicvala 2010/ 

73/EU direqtiviT, raTa gaeZlierebina investorTa dacva, Seemcirebina kompanie-

bisTvis fasiani qaRaldebis evropul bazarze kapitalis mozidvasTan dakavSire-

buli administraciuli tvirTi da gaezarda prospeqtis reJimis efeqtianoba. mri-

gad, 2010/73/EU direqtivas aqvs sami ZiriTadi mizani: prospeqtis reJimis efeqtia-

nobis gazrda; kompaniebisTvis fasiani qaRaldebis evropul bazrebze kapitalis 

mozidvasTan dakavSirebuli administraciuli tvirTis Semcireba da investorTa 

dacvis gaZliereba.  

Riaobis regulirebis sakiTxTan dakavSirebiT ganxorcielebuli cvlilebe-

bis mizania simartivisa da wakiTxvadobis mimarTulebiT prospeqtis reziumes ga-

umjobeseba. evropis komisiis mixedviT, prospeqtis reziume praqtikaSi mcire in-

vestorebisTvis sainvesticio gadawyvetilebis miRebis dros informaciis sakvan-

Zo wyaros unda warmoadgendes. cvlilebebis Sedegad, prospeqtis reziumes Car-

CoSi Semotanil iqna sakvanZo informaciis koncefcia investorTa dacvis efeqti-

ani standartis Seqmnis uzrunvelyofisa da investorTa racionaluri sainvesti-

cio gadawyvetilebebis xelSewyobis mizniT. `sakvanZo informaciis~ cneba gulis-

xmobs mokle, arateqnikur informacias produqtis arsebiTi maxasiaTeblebisa da 

riskebis Sesaxeb. reziumes formatma da Sinaarsma unda warmoaCinos sakvanZo in-

formacia, raTa SesaZlebloba misces investorebs, miiRon informirebuli sain-

vesticio gadawyvetileba da Seadaron fasiani qaRaldebi sxva sainvesticio pro-

duqtebs.51 aRniSnuli cvlilebebi SesabamisobaSia da gamoZaxilia im midgomisa, 

romelic momdinareobs evropis komisiis mier warmodgenili mcire investorTaT-

vis gankuTvnili kompleqsuri produqtebis Sesaxeb dokumentidan (PRIIPs KIID).52 

                                                 
51   European Commission, Commission’s Proposal for a Directive of the European Parliament and of the Council 

amending Directives 2003/71/EC on the prospectus to be published when securities are offered to the public or 
admitted to trading and 2004/109/EC on the harmonisation of transparency requirements in relation to 
information about issuers whose securities are admitted to trading on a regulated market, COM(2009) 491 
final, 23.09.2009, 7.  

52  2012 wlis 3 ivliss evropis komisiam gamosca winadadeba axali sakvanZo sainformacio 
dokumentis regulirebis Taobaze. winadadeba Seicavs erTian normebs sakvanZo infor-
maciis dokumentis formatisa da Sinaarsis Sesaxeb. mas Semoaqvs KIID-is reJimi mcire 
investorTa yvela sxva sainvesticio produqtisTvis. regulirebis mizania, rom evro-
pelma mcire investorma yovelTvis miiRos mokle, advilad Sedarebadi da standar-
tizebuli Riaoba, saxelad `sakvanZo sainformacio dokumenti”, miuxedavad imisa, Tu 
romel produqts yidulobs is. Packaged Retail Investment Products (PRIPs); Key Investor Infor-
mation Document (KIID). European Commission, Commission’s Proposal for a Directive of the European 
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Tumca arsebobs mosazreba, rom prospeqtis reziumes reforma kvlav gadasaxedi 

iqneba mas Semdeg, rac PRIIPs KIIDdze muSaoba dasruldeba, raTa Tavidan iqnes aci-

lebuli Seusabamobebi am or dokuments Soris. zogierTi fasiani qaRaldi, rome-

lic eqvemdebareba prospeqtis reJims, imavdroulad moxvdeba PRIIPs-is reguli-

rebis sferoSi, Sesabamisad aucilebelia am ori iniciativis erTmaneTTan koor-

dinirebulad ganviTareba, raTa gaTanabrebuli iyos moTxovnebi, Seiqmnas harmo-

niuli erTiani midgoma investorTa perspeqtividan da Tavidan iqnes acilebuli 

danawesebis arasasurveli dublireba.53 

ismis skepticizmi imasTan dakavSirebiT, SeuZlia Tu ara emitentis informa-

ciuli Riaobis reJims mcire investorTa dacvaSi wvlilis Setana. arsebobs mosaz-

reba, rom emitentis informaciuli Riaobis evropuli reJimi orientirebulia da 

ZiriTadad miznad isaxavs emitentebisTvis kapitalis bazris advili xelmisawvdo-

mobis uzrunvelyofas, am miznis mimarTulebiT moqmedeba ki yovelTvis ar aris 

SesabamisobaSi investorTa dacvis mizanTan.54 evropis komisias arasodes warmo-

udgenia mtkicebuleba, rom emitentis Riaobis evropul reJims wvlili Seaqvs nak-

lebad gaTviTcnobierebuli investorebis dacvis amaRlebaSi.55 saeWvoa aseve 

prospeqtis reziumes mimarT ganxorcielebuli cvlilebebi realuri Sedegis miR-

wevis kuTxiT da is ubralod sityvaTa wyobis cvlilebis STabeWdilebas qmnis. 

mniSvnelovania aRiniSnos, rom 2010 wlis direqtivam specifikuri uflebamo-

silebebi mianiWa fasiani qaRaldebisa da bazrebis axal evropul organos.56 pros-

peqtis reJimTan mimarTebiT axali danawesebis mixedviT (direqtivis me-7 muxli), 

fasiani qaRaldebisa da bazrebis evropul organos SeuZlia wamoayenos `mboWavi 

teqnikuri standartebis~ Seqmnis winadadeba Riaobis detalizebul moTxovnebTan 

dakavSirebiT. modificirebuli direqtiva iTvaliswinebs evropis komisiis mier 

delegirebuli regulaciebis miRebis gziT axali maregulirebeli CarCos imple-

mentacias. axali direqtivis mTavari principebis asaxva swored am delegirebul 

aqtebSi unda moxdes. Sesabamisad, delegirebuli aqtebis Seqmnis procesSi, 2011 

wlis 25 ianvars, evropis komisiam formaluri moTxovna gaugzavna fasiani qaRal-

debisa da bazrebis evropul organos, raTa mas emisiis prospeqtis direqtivasTan 

dakavSirebuli SesaZlo delegirebuli aqtebis Sesaxeb teqnikuri rCeva warmoed-

                                                                                                                                                         
Parliament and of the Council amending Directives 2003/71/EC on the prospectus to be published when 
securities are offered to the public or admitted to trading and 2004/109/EC on the harmonisation of 
transparency requirements in relation to information about issuers whose securities are admitted to trading on a 
regulated market, COM(2009) 491 final, 23.09.2009, 2. 

53  Commission Communication, Communication from the Commission to the European Parliament and to the 
Council of 30 April 2009 - Packaged Retail Investment Products, 55. 

54  Willemaers G. S., The EU Issuer Disclosure Regime: Objectives and Proposals for Reform, Kluwer Law 
International, Brussels, 2011, 29.  

55  Willemaers G.. S., The EU Issuer Disclosure Regime: Objectives and Proposals for Reform, Kluwer Law In-
ternational, Brussels, 2011, 34. 

56  `European Securities and Market Authority – ESMA”. 
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gina. fasiani qaRaldebisa da bazrebis evropul organos mieniWa ufleba, SeimuSa-

os prospeqtis reziumes da masSi mocemuli sakvanZo informaciis erTiani forma-

ti im mizniT, rom xeli Seuwyos msgavsi produqtebis reziumeebis Sedarebas. 2011 

wels fasiani qaRaldebisa da bazrebis evropulma organom warmoadgina prospeq-

tis direqtivis mboWavi teqnikuri standartebis pirveli proeqti,57 romelic, 

sxva sakiTxebTan erTad, Seicavs standartebs prospeqtis reziumes ganviTarebis 

mimarTulebiT, exeba prospeqtis reziumes formats da reziumeSi mocemuli sak-

vanZo informaciis detalizebul Sinaarssa da specifikur formas.  

fasiani qaRaldebisa da bazrebis evropul organos sakonsultacio dokumen-

ti prospeqtis reziumesTan mimarTebiT modularul midgomas iTvaliswinebs. 

prospeqtis reziumes farglebSi warmosadgeni savaldebulo sakvanZo informacia 

kategorizebulia 5 kategoriad, seqciad (A,B,C,D,E,). TiToeuli prospeqtis rezi-

umes unda hqondes es xuTi seqcia. aRniSnuli seqciebi reziumeSi mocemuli unda 

iqnes fasiani qaRaldebisa da bazrebis evropuli organos mier dadgenili Tanmim-

devrobiT da dauSvebelia axali seqciis damateba. reziume wakiTxuli unda iqnes, 

rogorc ZiriTadi prospeqtis Sesavali. amasTan, emitentebs ufleba aqvT, damate-

biTi imformacia Seitanon reziumeSi.58 rac Seexeba dokumentis moculobas, fasia-

ni qaRaldebisa da bazrebis evropuli organos mixedviT, zogadad, reziumem ar 

unda gadaaWarbos prospeqtis moculobis 7% an 15 gverds, romeli maTganic ufro 

moklea.59 

emisiis prospeqtis Sesaxeb direqtivaSi gatarebuli cvlilebebi sainteresoa 

aseve prospeqtis reziumes mcdarobis SemTxvevaSi pasuxismgeblobis sakiTxis 

kuTxiTac. direqtivis Zveli versia cdilobda, gamoericxa pasuxismgebloba 

prospeqtis reziumes mcdarobis SemTxvevaSi. aRniSnuli midgoma Seicvala direq-

tivis 2010 wlis cvlilebebiT reziumes `investorTa sakvanZo informaciis~ doku-

mentad gadakeTebasTan erTad. evropis kavSiris wevri saxelmwifoebi amjerad 

valdebuli arian uzrunvelyon, rom aravin agebs pasuxs mxolod reziumes safuZ-

velze, misi Targmanis CaTvliT, garda im SemTxvevisa, rodesac reziume aris Sec-

domaSi Semyvani araswori an urTierTgamomricxavi danawesebis Semcveli prospeq-

tis sxva nawilebTan mimarTebiT, an rodesac, prospeqtis sxva nawilebTan erTad 

wakiTxvis dros, is ar gadmoscems yvela sakvanZo informacias, romelic daexmare-

ba investors konkretul fasian qaRaldSi investiciis ganxorcielebis Sesaxeb ga-

dawyvetilebis miRebaSi.60 prospeqtis direqtivis 6(2) muxli pirdapir moiTxovs 

wevri saxelmwifoebisgan kerZo samarTlebrivi pasuxismgeblobis gaTvaliswine-

                                                 
57   ESMA, ESMA's technical advice on possible delegated acts concerning the Prospectus Directive as amended 

by the Directive 2010/73/EU, Final Report, 4 October 2011. 
58   ESMA, ESMA's technical advice on possible delegated acts concerning the Prospectus Directive as amended 

by the Directive 2010/73/EU, Final Report, 4 October 2011, ESMA/2011/323, 67. 
59   ESMA, ESMA's technical advice on possible delegated acts concerning the Prospectus Directive as amended 

by the Directive 2010/73/EU, Final Report, 4 October 2011, ESMA/2011/323, 61. 
60  Veil R., Europäisches Kapitalmarktrecht, 2. Auflage, Mohr Siebeck, Tübingen, 2014, 326-327. 
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bas nacionalur samarTalSi pasuxismgebeli pirebis mier prospeqtSi mocemuli 

informaciis sizustisa da sisrulis Sesaxeb gakeTebul gancxadebebTan mimarTe-

baSi. aRniSnuli cvlilebis mniSvnelovani xarvezia, rom prospeqtis direqtiva ar 

azustebs, vis mimarT arsebobs es valdebuleba, vin aris pasuxismgebeli piri — 

emitenti Tu prospeqtis reziumes distributori, an vis aqvs Civilis ufleba 

araswori prospeqtis reziumes SemTxvevaSi.61 

prospeqtis reziumes reformis kritikosebis azriT, axali danawesebi mniS-

vnelovan sirTuleebs gamoiwvevs. ganxorcielebuli cvlileba moiTxovs, rom re-

ziumem daicvas is standarti, romelic TviTon prospeqtis mimarT aris wayenebu-

li, kerZod SesaZlebeli gaxados informirebuli sainvesticio gadawyvetileba. 

Tu reziume ar gaxda prospeqti, sxvanairad ar aris cxadi, rogor unda moxdes Ri-

aobis, romelic aseulobiT gverdia, mokle dokumentad Semcireba ise, rom ar da-

irRves dadgenili standarti.62 ufro metic, moTxovna, rom warmodgenil iqnes 

sakvanZo informacia, romelic `SesaZleblobas miscems investorebs, Seadaron fa-

siani qaRaldebi sxva sainvesticio produqtebs~, Zalian bundovania imisTvis, rom 

iyos praqtikuli.63 

5. daskvna

amrigad, globaluri finansuri krizisis Semdgom evropeli maregulireblis mier 

mcire investorTa dacvis kuTxiT ganxorcielebul reformebSi koncentracia in-

formaciis gamartivebasa da standartizebaze moxda. evropeli maregulirebeli 

nel-nela axdens distancirebas racionaluri investoris principidan, romlis 

mixedviTac investori unda aRiWurvos moculobiTi informaciiT. amis safuZveli 

gaxda is praqtika, rom mcire investorebi xSirad saerTod ar kiTxuloben miwode-

bul grZel prospeqtebs, aRiarebul iqna mcire investorebis kognitiuri SezRu-

dulobac fasiani qaRaldebis bazris sferoSi. aqedan gamomdinare, prospeqtis re-

ziumeSi SemoRebul iqna e.w. `sakvanZo informacia~.  

aseTi cvlilebis safuZveli gaxda is, rom globaluri finansuri krizisis 

Semdeg Zalian grZeli da kompleqsuri informaciuli Riaoba kritikis erT-erT 

mTavar punqtad iqca, radgan is arTulebda sakvanZo informaciis aRmoCenas. Sede-

gad, evropis komisiam investorTa sainvesticio gadawyvetilebis mniSvnelovnad 

gaumjobesebis mTavar meqanizmad informaciis Riaobis dokumenti datova im 

cvlilebiT, rom is iqneba mokle, gasagebi, srulyofili, martivi da standartize-

buli. 

61  Willemaers G. S., The EU Issuer Disclosure Regime: Objectives and Proposals for Reform, Kluwer Law 
International, Brussels, 2011, 253. 

62  Panasar R., Boeckman P., European Securities Law, Oxford University Press, Oxford, 2010, 31. 
63  iqve, 32.  
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miuxedavad imisa, rom TiTqos evropeli maregulireblis mier Riaobis saSua-

lebis sazRvrebis gacnobiereba moxda, globaluri finansuri krizisis Semdgom 

gatarebul evropul reformebSi Riaobis meqanizmis mimarT politikuri upirate-

sobis miniWeba kvlav SenarCunebulia. samwuxarod, RonisZiebebis politikuri mim-

zidveloba yovelTvis ar asaxavs misi mniSvnelobisa da Sesabamisobis mizanSewoni-

lobis dones. informaciis gamartiveba da standartizeba da misi moculobis Sem-

cireba ar warmoadgens panaceas gaumjobesebuli sainvesticio gadawyvetilebe-

bisTvis.  

Riaobis meqanizmma miaRwia misi potencialis dasasruls da saWiroebs iseTi 

damatebiTi RonisZiebiT Sevsebas, rogoric aris investorTa finansuri ganaTle-

ba. ar aris sakmarisi, rom regulirebam moiTxovos mcire investorebis mxolod 

yvela informaciiT aRWurva, saWiroa miwodebuli informaciis gageba. mcire in-

vestorebs ar aqvT dro, survili, xSirad arc unari, rom waikiTxon, gadaamuSaon 

da sworad gamoiyenon maTTvis miwodebuli informacia.64 gatarebuli reformebi, 

imis nacvlad, rom orientirebuli iyos investorebis mier maTTvis miwodebuli 

informaciis adekvaturad aRqmis SesaZleblobebis amaRlebaze, xSirad kvlav mi-

wodebuli informaciis raodenobaze koncentrirebuli rCeba. aseT SemTxvevaSi, 

informaciuli Riaobis Sesaxeb danawesi araa warmatebuli investorebis limiti-

rebuli kognitiuri SesaZleblobebis faqtoris SedarebiT ugulebelyofisa da 

arasakmarisad gaTvaliswinebis gamo. 

miwodebuli informacia saWiroebs misi wakiTxvis unars, rac, rogorc wesi, 

mcire investorebs ar aqvT. ra Tqma unda, arc calke finansuri ganaTlebis donis 

amaRleba ar warmoadgens garantias, rom investorebi aRarasodes miiReben cud 

sainvesticio gadawyvetilebebs, magram investorTa ganaTlebis sakmarisi donis 

gareSe kargi sainvesticio gadawyvetilebebis miReba arsebiTad SeuZlebelia. 

mcire investorTa dacvis warmatebiT ganxorcieleba SesaZlebelia, erTi 

mxriv, informaciuli Riaobisa da, meore mxriv, mcire investorTa finansuri ga-

naTlebis donis amaRlebiT. pirveli nabiji, e.w. `sakvanZo informaciis” reziumeSi 

standartizebulad da martivad asaxvis saxiT, evropaSi ukve gadaidga, magram es 

ar aris sakmarisi warmatebisaTvis. ucilebelia meore nabijis gadadgmac da re-

formebis investorTa ganaTlebis amaRlebis veqtoriT warmarTva. sxva SemTxveva-

Si evrokavSiri axali krizisis SemTxvevisaTvis mcire investorebis danakargebisa 

da zaralis prevencias ver ganaxorcielebs. 

 

                                                 
64  Willemaers G. S., The EU Issuer Disclosure Regime: Objectives and Proposals for Reform, Kluwer Law 

International, Brussels, 2011, 284. 
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irakli samxaraZe* 

samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo 

1. Sesavali

samarTlis mecnierebsa Tu praqtikos iuristebs Soris jer kidev ar aris er-

Tiani pozicia sxvadasxva samarTlebrivi sistemis Tanaarsebobis avkargianobis 

Sesaxeb. azrTa SeuTanxmeblobis klasikuri magaliTi kontinenturi evropisa da 

angloamerikuli samarTlis ojaxebis urTierTmimarTebaa.1 Tuki am or samar-

Tlebriv sistemaTa Soris zogierTi mkacri gamijvnis momxrea, samagierod, arian 

iseTebic, romelTac logikurad miaCniaT kontinenturi evropisa da angloameri-

kuli samarTlis calkeuli elementebis erT samarTlebriv sistemaSi Tavmoyra. 

magaliTisTvis, modernizebuli romanul-holandiuri samarTali bunebrivi xidia 

inglisur da kontinentur samarTals Soris,2 maSin rodesac qveyanaTa garkveuli 

jgufi mkveTrad erT samarTlebriv sistemas ganekuTvneba.3 transnacionaluri 

midgomebis fonze, iurisprudencia mkveTrad gascda Sidaerovnul sazRvrebs. sa-

marTlis kontinentur da angloamerikul sistemas Soris arsebuli gansxvavebac 

nel-nela qreba. angloamerikuli samarTali ukve aRar aris wminda precedentuli 

samarTlis sistema. Tavis mxriv, kontinenturi evropis mosamarTleebi xSirad iye-

neben preiudiciebs.4 dRes, samarTlebriv sistemaTa `kohabitacia~ ar aris ucxo 

movlena. xSiria samarTlebrivi pluralizmic, roca erTi iurisdiqciis fargleb-

Si Tavs iyris sxvadasxva samarTlebrivi sistemis erToblioba. magaliTad, sam-

xreT afrikaSi romanuli da saerTo samarTali Tanaarsebobs.5 albaT, es metwilad 

qveynis koloniuri warsuliTaa gapirobebuli. TiToeuli qveynis istoriul-kul-

turul wiaRsvlebs, politikur Tu socialur faqtorebs, zogjer gadamwyveti 

mniSvneloba aqvs misi samarTlis ganviTarebaze.  

* Tsu-s iuridiuli fakultetis doqtoranti.
1   Tamm D., Convergence of Legal Systems? Legal Historians in a Changing World, Law in Africa: New 

Perspectives on Origins, Foundations and Transition, 1999, 242.
2   zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo saqmis 

saswavlo centri, Tb., 2005, 37.
3   sailustraciod inglisisa da germaniis samarTali SeiZleba iqnes moyvanili. Tuki 

pirveli mkacrad angloamerikuli samarTlis ojaxis nawils warmoadgens, meore –
kontinenturi evropis sistemis wevria.

4   xubua g., samarTlis Teoria, Tb., 2004, 218. 
5   Tamm D., Convergence of Legal Systems? Legal Historians in a Changing World, Law in Africa: New 

Perspectives on Origins, Foundations and Transition, 1999, 242. 
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am mxriv arc saqarTveloa gamonaklisi. misTvis samarTlis harmonizacia aras-

dros yofila uCveulo movlena. ganviTarebis calkeul etapze sxvadasxva samar-

Tlebrivma dinebam sabolood didi gavlena iqonia Tanamedrove qarTul samar-

Talzec. Cvens TanadroulobaSi, qarTuli samarTalwarmoeba axali gamowvevebis 

winaSe daayena saxelmwifos mier arCeulma dasavlurma orbitam, radgan amjerad 

misi modernizaciis dRis wesrigs saqarTvelos evrokavSirTan urTierToba da ev-

ropis samarTlebriv standartebTan daaxloeba ganapirobebs. swored am procesis 

Sefasebaa winamdebare naSromis mTavari mizani. masSi aris mcdeloba, gairkves, Tu 

rogor mimdinareobs samarTlis harmonizaciis procesi saqarTvelo-evrokavSi-

ris mkveTrad gaaqtiurebuli urTierTobebis fonze.  

sakiTxis ukeT Sesaswavlad winamdebare statia struqturulad iyofa or Zi-

riTad Tavad da xuT qveTavad. pirvel nawilSi Seswavlilia samarTlis harmoniza-

ciis arsisa da qarTuli samarTlis gaTanamedroveobis zogadi safuZvlebi, raTa 

gairkves, Tu ra roli SeiZleba hqondes harmonizacias samarTlebriv konteqstSi 

da ra xarisxiT axdens gavlenas igi qarTuli samarTlis reformaze. naSromis meo-

re Tavi daeTmoba qarTuli samarTlis evropul standartebTan harmonizaciis pi-

robebs. am nawilSi ganxiluli iqneba evropis samarTlis mis farglebs gareT gav-

rcelebis potenciali. bolos, statia Seiswavlis qarTuli kanonmdeblobis evro-

kavSiris samarTalTan harmonizaciis meqanizmebsa da mis praqtikul aspeqtebs. 

2. samarTlis harmonizaciis safuZvlebi

2.1. harmonizaciis arsi 

harmonizacia, farTo gagebiT, SeiZleba ganimartos rogorc procesi, rome-

lic iswrafvis ori an meti gansxvavebuli elementis gaerTianebis an maqsimaluri 

daaxloebisaken.6 sxva sityvebiT rom iTqvas, harmonizaciis mTeli procesi miznad 

isaxavs met harmonias da moicavs gansxvavebuli nawilebis, elementebisa Tu `er-

TmaneTTan riTime dakavSirebuli~ sagnebis kombinaciasa da SeTavsebas. yovelive 

es ki sabolood qmnis Tanmimdevruli erTianobis gancdas.7 

harmonizacia aramc da aramc ar unda iqnes gagebuli rogorc individualiz-

midan saerToSi gadasvlis mcdeloba. marTalia, harmonizacia uzrunvelyofs ori 

an meti sagnisagan Camoyalibebul mTlianobas, Tumca igi, imavdroulad, ar azia-

nebs calkeuli elementebis individualurobas. konkretuli harmonizaciis Sede-

gic TiTqmis mTlianadaa damokidebuli misi calkeuli Semadgeneli elementebis 

6   Fox, E.M., Harmonization of Law and Procedures in a Globalized World: Why, What and How? Vol, 60 
Antitrust Law Journal, 1992, 594.  

7   Boodman M., The Myth of Harmonization of Laws, Vol. 39, The American Journal of Comparative Law, 
1991, 699. 
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Tvisobriobasa da kompoziciaze.8 idealuri harmonizacia aris gansxvavebuli na-

wilebis dajgufebis meqanizmi da ara individualurobis dakargvis xarjze am ele-

mentebis SeerTebiT miRebuli uxeSi mTlianoba.  

inglisuri etimologiis mixedviT, harmoniis, rogorc ideis, upirvelesi Cana-

saxi musikas ukavSirdeba, romlis drosac ramdenime erTmaneTisagan gansxvavebu-

li bgeris kombinaciiT sasiamovno JReradoba iqmneba. bodmanis logikiT samar-

Tlis harmonizaciis fundamenturi Tvisebebi swored musikalur harmoniasTan Se-

darebaSi unda veZeboT.9 musikasTan msgavsebis gaanalizebiT, harmonia damoukide-

beli, calke aRebuli notebis integracia da erTdrouli gaxmovanebaa, rac erTi 

mTlianobas — anu melodias qmnis. 

harmonizaciis umTavresi maxasiaTebeli mravalferovnebis erT obieqtSi ga-

erTianebaa. misi Sedegi calkeuli komponentebis identobazea damokidebuli. Se-

sabamisad, harmonizaciis bunebas didad ganapirobebs is gansxvavebuli elemente-

bi, ris safuZvelzec, saboloo jamSi, harmonizebuli produqti yalibdeba.  

amasTan, harmonizaciis miRwevisTvis saWiroa saTanado wesrigis uzrunvel-

yofa. erTdroulad uwesrigod aJRerebuli gansxvavebuli notebi aucileblad 

kakafonias gamoiwvevs, mwyobrad mimarTuli bgerebi ki — sasiamovno JReradobas. 

swored amitom ori gansxvavebuli komponentis erTmaneTTan SekavSirebisas umniS-

vnelovanesia im kriteriumebis dacva, romlebic wesrigs uzrunvelyofen. wesri-

gis dacva gadamwyvetia samarTlis harmonizaciis procesSic, rodesac gansxvave-

buli samarTlebrivi sistemebi garkveuli formiT erTmaneTs Seerwymeba. 

2.2. ras niSnavs samarTlis harmonizacia? 

samarTlis harmonizacia sakanonmdeblo saqmianobis ganxorcielebis safuZvel-

ze gansxvavebuli samarTlebrivi sistemebis Tanaarsebobas gulisxmobs.10 profesori 

rene davidi mas sxvadasxva samarTlebrivi alternativis erTian unifikaciad miiC-

nevs.11 nebismier SemTxvevaSi, samarTlis harmonizacia ar moicavs mxolod garesamya-

rosTan mSvidobian urTierTobas, aramed igi qveynis SigniT organulad erTiani sa-

marTlebrivi sivrcis Seqmnas isaxavs miznad. harmonizebuli samarTlis organulo-

bis xarisxi ki damokidebulia rogorc sakanonmdeblo teqnikaze, ise Tavad am samar-

Tlis bunebasa da elementebze. swored amitomaa, rom harmonizaciis specifika cal-

keul SemTxvevebSi samarTlis dargis Tvisobriobis Tanamdevia.12  

8   Leebron D., Claims for Harmonization: A Theoritical Framework, Canadian Business Law Journal, 1996, 65. 
9   Boodman M., The Myth of Harmonization of Laws, Vol. 39, The American Journal of Comparative Law, 1991, 

700. 
10   The Parliament of the Commonwealth of Australia, Harmonization of the Legal Systems within Australia, 

Canbera, 2006, 7. 
11   Polach, G., Harmonisation of Laws in Western Europe, Vol. 8, American Journal of Comparative Law, 1959, 

154. 
12   Boodman M., The Myth of Harmonization of Laws, Vol. 39, The American Journal of Comparative Law, 1991, 

702. 
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harmonizacia aris normatiuli mtkiceba, ra drosac gansxvaveba or sxvadas-

xva samarTlebriv sistemas Soris mcirdeba, Tumca es procesi sulac araa martivi 

da xaverdovani. aseT viTarebaSi SesaZlebelia SeuTavsebloba an samarTlebrivi 

konfliqti. garda amisa, samarTlis harmonizacia ar unda iqnes gagebuli rogorc 

dasrulebuli procesi. igi gangrZobadi qmedebaa, romelic pirdapir gavlenas ax-

dens, erTi mxriv, calkeuli saxelmwifosa da, meore mxriv, am saxelmwifos moqa-

laqeebisa da mis iurisdiqciaSi myofi sxva pirebis urTierTobaze. samarTali ar 

aris statikuri drosa da sivrceSi. igi dinamikuri movlenaa, romelic, ama Tu im 

socialur-politikuri viTarebis cvalebadobis fonze, Tavadac mudmivad ganic-

dis cvlilebas. Sesabamisad, gardauvalia harmonizaciis procesis cvalebadobac, 

radgan igi unda iyos adaptirebadi arsebul mocemulobasTan.  

samarTlis harmonizaciis Tanamedrove gageba SedarebiT axali fenomenia, ro-

melic `samarTlebrivi modernizmis~ epoqaSi gaCnda. igi, magaliTad, ar gvxvdeba 

feodalizmis xanaSi. feodaluri karCaketiloba sxvadasxva xalxTa samarTlis 

unifikaciasa da harmonizaciisTvis xelSemSleli faqtori iyo, raSic ZiriTadi 

dabrkoleba samarTlis wodebrivi, ierarqiuli buneba gaxldaT.13 es gamoixatebo-

da adamianTa uflebebisadmi diferencirebul midgomasa da sakuTrebisadmi maT 

gansxvavebul damokidebulebaSi. garda amisa, dabali teqnikuri progresis piro-

bebSi adgili hqonda saxelmwifoTa Soris urTierTgaucxoebas. `yoveli saxelmwi-

fo sakuTar kanSi eteoda da mxolod sakuTari samarTliT cxovrobda. aseT piro-

bebSi samarTlis internacionalizacia mxolod ganviTarebuli qveynebis gamoc-

dilebis safuZvelze xdeboda da ara ise, rogorc amas dRes aqvs adgili saxelmwi-

foTa Soris kavSirebisa da SeTanxmebis doneze.~14 

adreuli etapis samarTlis harmonizacia ufro iZulebiTi da ara nebayoflo-

biTi formiT xasiaTdeboda. erTiani samarTlis idea ganviTarebuli kulturis 

qveynebSi yalibdeboda da Semdeg ukve `cecxliTa da maxviliT~ vrceldeboda. 

upirvelesad, aseTad iTvleboda romis saxelmwifos samarTali, romelic dResac 

xerxemalia unificirebul-harmonizebuli samarTlisaTvis.15 imave principebs 

efuZneba dRevandeli evropuli — germanuli da franguli samarTalic.  

Tanamedrove samarTlis harmonizaciis safuZvlebi me-19 saukunis meore naxe-

varSi gaCnda, roca evropuli16 kodifikaciis gavlenebma moicva TiTqmis yvela 

kontinenti, maT Soris iseTi qveynebic, romelTac arasdros hqoniaT koloniuri 

warsuli.17 samarTlis harmonizaciis Tavdapirveli obieqti kerZo samarTali iyo, 

                                                 
13   zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo saqmis 

saswavlo centri, Tb., 2005, 35. 
14   iqve. 
15   iqve, 35. 
16   aq ZiriTadad igulisxmeba franguli samoqalaqo kodeqsi: Code Civil (1804) da germanuli 

Bürgerliches Gesetzbuch (1896, ZalaSi Sevida 1900 wels). 
17   Faria J. A., Future Directions of Legal Harmonisation and Law Reform: Stormy Seas or Prosperous Voyage?, 

Uniform Law Review, 2009, 6. 
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rasac didad Seuwyo xeli 1926 wels kerZo samarTlis unifikaciis saerTaSoriso in-

stitutis18 daarsebam. harmonizaciis sferoSi institutis pionerobas maleve moh-

yva axali msgavsi profilis mqone organoebis warmoqmna.19 aseTma gaerTianebebma xe-

li Seuwyo calkeul sferoSi samarTlis unifikaciisa da harmonizaciis process. 

aqve isic unda aRiniSnos, rom samarTlis harmonizaciis Tanamedrove gamowve-

vebi mniSvnelovnad gansxvavdeba imisgan, rac saukuneebis win misi warmoSobis sawyis 

etapze idga. dRes, samarTlis harmonizacias dasaxuli aqvs sruliad sxva amocanebi 

rogorc Sinaarsobrivi TvalsazrisiT, aseve meTodebiTa da teqnikuri ganxorcie-

lebis gzebiT. Cvens TanadroulobaSi samarTlis harmonizacia metadaa damokide-

buli saerTaSoriso organizaciebis Tu sxva samTavroboTaSorisi gaerTianebebis 

neba-survilze. amis naTeli magaliTi bolo periodSi samarTlis harmonizaciis 

TvalsazrisiT Zalze gaaqtiurebuli evrokavSiria, romlis zeerovnuli Tviseba 

mniSvnelovnad gansazRvravs 28 wevri saxelmwifos samarTalSemoqmedebis process. 

dResdReobiT, evropis kontinentze, da xSir SemTxvevaSi mis gareTac, samarTlis 

harmonizaciis ZiriTad funqcias swored evrokavSiris samarTali asrulebs. 

saerTaSoriso TanamSromlobis sferoSi samarTlis harmonizaciis momZlav-

rebuli saWiroebis erT-erT mTavar winapirobad isic unda dasaxeldes, rom saer-

TaSoriso samarTali moscilda mis tradiciul safuZvlebs da gascda mxolod sa-

xelmwifoTaSoris urTierTobebs. saqme isaa, rom Tanamedrove saerTaSoriso sa-

marTalSi saxelmwifoebi aRar arian am sferos erTaderTi subieqtebi. damouki-

debel aqtorebad gvevlinebian rogorc saerTaSoriso organizaciebi da multi-

nacionaluri kompaniebi, ise calkeuli individebi, ramdenadac maT gaaCniaT saer-

TaSoriso samarTalsubieqtoba.20 amasve adasturebs marTlmsajulebis saerTaSo-

riso sasamarTlo (ICJ) Tavis erT-erT gadawyvtilebaSi.21 is, rom saxelmwifoebi 

aRar arian saerTaSoriso sferos erTaderTi moTamaSeebi, gavlenas axdens Sidae-

rovnuli samarTlis ganviTarebazec. kerZod, saerTaSoriso organizaciebis wev-

roba maT zeerovnuli wesrigis mimarT pativiscemas avaldebulebs. isev da isev 

18   The International Institute for the Unification of Private Law (UNIDROIT) aris damoukidebeli sam-
TavroboTaSorisi organizacia, romelic swavlobs samarTlis modernizaciisa da har-
monizaciis meTodebs kerZo samarTlis sferoSi. swavlebis Sedegebi momavalSi gamoiye-
neba calkeuli saxelmwifos mier. lord jastis kenedis azriT, organizaciam udidesi 
sikeTe moutana kacobriobas kerZo samarTlis harmonizaciis sakiTxSi. damatebiTi in-
formaciisTvis ix: Justice Kennedy, The Unification of Law, 10 Journal of the Society of Comparative 
Legislation, 1909. 

19  magaliTisTvis aseTad SeiZleba moiazrebodes 1955 wlis haagis konferencia saerTa-
Soriso kerZo samarTalSi (The Hague conference on Private International Law) da 1966 wlis 
gaeros komisia saerTaSoriso vaWrobis sferoSi (UNCITRAL).  

20   McCorquodale R., The Individual and International Legal System in Evans D. M. International Law, Oxford 
University Press, 284. 

21   Reparation for Injuries Suffered in the Service of the Nations, Advisory Opinion, April, 1949, ICJ Rep 174, 
ICGJ 232, International Court of Justice. 
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evrokavSiris magaliTze, gaerTianebis absoluturi kompetenciis Teoriis mixed-

viT, bevr sferoSi igi damoukideblad iRebs gadawyvetilebebs, romelTac emorCi-

lebian wevri saxelmwifoebi. Sedegad isini valdebuli arian SesabamisobaSi moiy-

vanon sakuTari kanonmdebloba da Tavidan aicilon konfliqti evropis samar-

Tlis mimarT.22 sruliad gansxvavebuli mdgomareobaa, roca evrokavSiris samar-

TalTan daaxloebis procesi mimdinareobs arawevri e.w. `mesame~ saxelmwifos mi-

er, Tumca amaze naSromis momdevno TavSi iqneba saubari, sadac zemomoyvanil 

msjeloba praqtikuli analizis WrilSi ganixileba. 

 
2.3. qarTuli samarTali harmonizaciis saTaveebTan 

 
rogorc SesavalSi aRiniSna, evrointegracia saqarTvelos sagareo politikis 

ganmsazRvreli mTavari mimarTulebaa. evropul kursTan Segueba rTuli gamowve-

vebis winaSe ayenebs mis samarTalsac, radgan evropasTan TanamSromlobis gaRrma-

vebis erT-erTi mTavari winapiroba swored qarTuli kanonmdeblobis evropulTan 

SesabamisobaSi moyvanaa. Tumca, evrokavSiris samarTalTan harmonizacia ar aris 

qarTuli kanonmdeblobis reformirebis pirveli gamocda. 

saqarTvelo arasdros yofila Tavis viwro nacionalur RirebulebebSi Caketi-

li qveyana. progresuli kulturebis mimarT igi yovelTvis did dainteresebas iCen-

da da ase srulyofda Tavis kulturasa da samarTals.23 amis magaliTia jer kidev 

me-17 saukuneSi vaxtang VI-is samarTlis wignTa krebuli,24 1649 wlis sjuldebisa da 

petre pirvelis `samxedro wesdebis~ qarTuli Targmani.25 vaxtang VI-m Tavi mouyara 

ucxo da qarTuli samarTlis Zeglebs da pirvelma ganacxada, rom qarTuli samar-

Tali aris erovnulisa da samarTlis saerTo sulis sinTezirebuli proeqti. 

saqarTvelo mudmivad ganicdida aRmosavluri da dasavluri kulturebis ze-

gavlenas, rac, bunebrivia, gavlenas axdenda mis samarTlebriv ganviTarebazec. 

mecnier guram gabunias azriT, `calke aRebuli, TavisTavadi qveyana — saqarTvelo 

ganekuTvneboda `aRmosavleTs~, e.i. azias, roca aRmosavleTi pirvelobda da `da-

savleTs~, e.i. evropas, rodesac dasavleTi `waruZRveboda~ civilizebul kacob-

riobas~.26 qarTul-evropuli urTierTobebis mkvlevris, janri kaSias, dakvirve-

                                                 
22   evrokavSirisa da wevri saxelmwifos erovnuli samarTlis konfliqtis pirobebSic ki 

evrokavSiris samarTals upiratesoba eniWeba. amas adasturebs marTlmsajulebis ev-
ropuli sasamarTlo Tavis gadawyvetilebaSi Flaminio Costa v ENEL, [1964] ECR 585 (6/64).  

23   zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo saqmis 
saswavlo centri, Tb., 2005, 19. 

24   masSi Sesulia ucxouri warmomavlobis samarTlis Zeglebi: moses sjuli, berZnuli sa-
marTali, somxuri samarTali, siriul-romauli samarTali, `mxiTar-goSis samarTali~. 

25   zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo saqmis sas-
wavlo centri, Tb., 2005, 19. 

26   gabunia g., saqarTvelo evraziul geopolitikur sivrceSi (X-XIII ss.) – krebulSi: qar-
Tveluri memkvidreoba, quTaisi, 2001, 75. 
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biT, `saqarTvelo da qarTuli kultura bunebiT evropelebi da bunebiTve winaa-

zielebi arian. am warmomavlobis istoriuli safuZvlebi SeiZleba iyos berZnuli 

(evropul-dasavluri) da Suamdinarul-iranuli (winaaziur-aRmosavluri) civi-

lizaciebi da maTi epoqaluri gavlenebi~.27 aqedan SeiZleba davaskvnaT, rom isto-

riulad qarTuli samarTali qveynis sagareo prioritetebis kvaldakval sxvadas-

xva gavlenis fonze viTardeboda. 

miuxedavad amisa, saqarTveloSi arasdros momxdara ucxo qveynis samarTlis 

sarkiseburi recepcia. normis gadmoReba kanonSemoqmedebiTi saqmianobaa da igi 

ar SeiZleba gaigivebul iqnes nawarmoebis TargmnasTan. `am procesSi mTargmneli 

ar aris SezRuduli, roca sWirdeba umatebs, avrcobs, roca sWirdeba — aklebs, 

amoklebs da, rac mTavaria, xSir SemTxvevaSi Targmnis ara sityvasityviT, aramed 

waikiTxavs muxls, gaiazrebs da mere wers~.28 

aqve isic unda SeiniSnos, rom `harmonizacia~ qarTul samarTalSi SedarebiT 

ufro axali terminia, Tumca saqarTvelosTvis namdvilad araa ucxo samarTlis 

recepciis cneba. saqarTvelos samoqalaqo kodeqsis didi nawili swored germanu-

li samoqalaqo samarTlis recepciis Sedegia. sainteresoa, Tu ra Sinaarsobrivi 

da terminologiuri msgavsebaa samarTlis recepciasa da harmonizacias Soris.  

wminda lingvisturi TvalsazrisiT, `recepcia~ `gaziareba-gadmoRebas~ niS-

navs. Tu moviSveliebT ucxo sityvaTa leqsikons, samarTlebrivi recepcia gani-

marteba, rogorc `sesxeba da Segueba ama Tu im qveynis samarTlis pirobebTan, ro-

melic SemuSavebulia sxva saxelmwifoSi an winamaval istoriul epoqaSi~.29 rac Se-

exeba `harmonizacias,~ igi unda ganimartos ara rogorc uSualod `gadmoReba,~ 

aramed `SesabamisobaSi moyvana~. amis gaTvaliswinebiT, Sinaarsobrivad or ter-

mins Soris sakmao gansxvavebaa, Tumca aqve isic unda aRiniSnos, rom inglisur sa-

marTlebriv terminologiaSi ar arsebobs `recepciis~ zusti Sesatyvisi, rasac 

aseve iziarebs evropis samarTali. gamomdinare iqidan, rom evrokavSiri ar icnobs 

recepciis cnebas, igi gansxvavebuli samarTlebrivi sistemebis erTmaneTTan daax-

loebas `harmonizaciad~ ganixilavs. winamdebare statia qarTuli samarTlis ev-

rokavSiris standartebTan daaxloebis process swavlobs. swored amis gamo naS-

romi terminologiuri TvalsazrisiT `harmonizacias~ aniWebs upiratesobas. 

27   zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo saqmis 
saswavlo centri, Tb., 2005, 19. 

28   iqve, 21. 
29   WabaSvili m., ucxo sityvaTa leqsikoni, mesame Sesworebuli da Sevsebuli gamocema, Tb., 

saqarTvelo, 1989, 440. 
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3. qarTuli kanonmdeblobis evrokavSiris standartebTan daaxloeba 

 
3.1. evrokavSiris samarTali gaerTianebis formalur sazRvrebs miRma 

 

evropul standartebTan daaxloebis principi saTaves evrokavSiridan iRebs 

da gavrcelebas mis farglebs gareTac povebs. evropis samarTlisa da kanonmdeb-

lobis e.w. Acqui Communautarie-is30 evrokavSiris formalur sazRvrebs miRma gavrce-

leba gaerTianebis sagareo politikis mTavari orientiria. es procesi evrokavSi-

ris RirebulebebTan daaxloebis procesadac SeiZleba iqnes aRqmuli, romelic da-

kavSirebulia sagareo asparezze organizaciis saocrad gaaqtiurebul statusTan. 

Tuki warsulSi evrokavSiri mxolod wevr saxelmwifoTa Sida integraciis stimu-

lirebiT iyo dakavebuli, dRes igi acnobierebs, rom aRaraa `galaqtikis erTader-

Ti planeta~ da sagareo urTierTobebSic aqtiurad unda iyos CarTuli.31 aq unda 

iTqvas evrokavSiris civiluri bunebis Sesaxebac,32 rac imiTaa gapirobebuli, rom 

organizacia mxolod da mxolod nebayoflobiT, iZulebis meqanizmis gamoyenebis 

gareSe avrcelebs mis mier ukve kargad aprobirebul meTodebsa da instrumentebs. 

Sesabamisad, evropis samarTlis transformacia iseTi qveynebis mier, romlebic ar 

arian evrokavSiris wevrebi, SeiZleba Sefasdes, rogorc nebayoflobiTi harmoniza-

cia saxelSekrulebo an arasaxelSekrulebo urTierTobis safuZvelze.33 amasTan, 

evrokavSiris wesebisa da regulaciebis gavrceleba xels uwyobs evrokavSirsa da 

mesame saxelmwifoebs Soris liberalur-megobruli samarTlebrivi garemos Camo-

yalibebas, rac or subieqts Soris politikur Tu ekonomikur asociaciasa da dar-

gobrivi TanamSromlobis gaRrmavebas uwyobs xels. 

sainteresoa, rom evrokavSirs sakuTari samarTlis `eqsportis~ ramdenime me-

qanizmi gaaCnia. evropis samarTlis gavrcelebis erT-erTi ZiriTadi forma saxel-

Sekrulebo urTierTobaa, romelic pirdapir an iribad xelSemkvrel saxelmwifos 

mouwodebs samarTlebrivi harmonizaciisken.34 aq igulisxmeba saerTaSoriso Se-

Tanxmebebi, romelsac evrokavSiri arawevr saxlmwifoebTan aformebs. evrointeg-

raciis yvelaze intensiuri forma e.w. `mierTebis xelSekrulebaa~, romlis gafor-

                                                 
30   termin “Acqui Communautarie”-iT moixsenieben evrokavSiris samarTlis sistemaSi ar-

sebul nebismier uflebasa da valdebulebas, normaTa erTobliobas.  
31   Dragneva R., Wolczuk K., EU Law Export to the Eastern Neighbourhood in P. J. Cardwell, EU External 

Relations Law and Policy in Post-Lisbon Era, TMC Asser Press, The Hague, 2012, 225.  
32   aq igulisxmeba is, rom evrokavSiri mis farglebs gareT sakuTar wesebsa da modelebs 

avrcelebs mxolod nebayoflobiT da ara Zalis gamoyenebiT. damatebiTi informa-
ciisTvis ix: Lavenex S., Schimmelfennig F., EU Rules Beyond EU Borders: Theorizing External 
Governance in European Politics, Journal of European Public Policy 16/6, 2009.  

33   Gabrichidze G., Legal Approximation and Application of EU Law in Georgia, in Roman Petrov, Peter Van 
Elsuwege (eds.), The Application of EU Law in the Eastern Neighbourhood of the European Union – 
Towards a Common Regulatory Space?, Routledge, London 2014, 180. 

34   Gabrichidze G., Legal Approximation to the EU Acquis – a Georgian Perspective in: Andreas Kellerhals, 
Tobias Baumgartner (eds.), EU Neighbourhood Policy – Survey and Perspectives, Zürich, 2014, 30. 
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meba saxelmwifos evrokavSiris wevrobis gzas uxsnis da Tavis Sida regulirebis 

sferoSi aqcevs. Sesabamisad, aseTi qveynebisTvis evropis samarTlis upiratesi 

iuridiuli Zalis principis safuZvelze evrokavSiris samarTlis savaldebuloo-

ba kiTxvis niSnis qveS aRar dgas.35 integraciis SedarebiT naklebi intensivobiT 

gamoirCeva SeTanxmebebi (magaliTisTvis, asocirebis xelSekruleba), romlebsac 

evrokavSiri aformebs arawevr qveynebTan. 

swored aseTi xelSekrulebebi gansazRvravs evropuli normaTSemoqmedebis 

gavrcelebis dinamikas mesame saxelmwifoebSi. xSirad isini am saxelmwifoTa ka-

nonmdeblobis ganuyofeli nawili xdebian, Tumca Tu ra iuridiuli Zala aqvs kon-

kretul qveyanaSi evrokavSirTan gaformebul xelSekrulebas, damokidebulia Ta-

vad am saxelmwifos konstituciur mowyobaze. normatiuli aqtebis Sesaxeb saqar-

Tvelos kanonis me-7 muxlis mesame nawilis mixedviT, saqarTvelos saerTaSoriso 

xelSekruleba an SeTanxmeba normatiul aqtTa ierarqiaSi mesame adgilzea. amasve 

adasturebs saqarTvelos konstituciis me-6 muxlis me-2 punqti, romlis mixedvi-

Tac saerTaSoriso SeTanxmeba da xelSekruleba ZalaSia imdenad, ramdenadac igi 

ar ewinaaRmdegeba saqarTvelos konstitucias, konstituciur kanonsa da konsti-

tuciur SeTanxmebas. yvela danarCen SemTxvevaSi saerTaSoriso SeTanxmebas aqvs 

upiratesi iuridiuli Zala Sidasaxelmwifoebrivi normatiuli aqtebis mimarT, 

rac TavisTavad saerTaSoriso aqtebisTvis sakmaod maRali samarTlebrivi stan-

dartia. es niSnavs, rom saqarTvelos kanonmdeblobis damokidebuleba ucxour 

standartebTan samarTlis Tanmimdevruli harmonizaciis mimarT pozitiuria. 

imavdroulad, aucilebelia iTqvas, rom evrokavSiris samarTalTan harmoni-

zaciis tipuri gageba ufro ganviTarebadi saxelmwifoebisTvisaa damaxasiaTebe-

li, romelTac sakuTari samarTlis gajansaRebisaTvis sxva evropul samarTleb-

riv sistemebTan daaxloeba esaWiroebaT. aseT SemTxvevas aqvs adgili qarTuli sa-

marTlis evropul standartebTan miaxloebis procesSi, Tumca nakleb savarau-

doa evrokavSiris samarTlis SemoReba sxva ganviTarebuli samarTlebrivi siste-

mis mqone qveynis mier. samagierod, aseTi qveynebi SedarebiT gansxvavebuli for-

miT TanamSromloben evrokavSirTan. sainteresoa, e.w `ormxrivi gaTavisebis~ xel-

Sekrulebis arseboba,36 ra drosac esa Tu is saxelmwifo araTu cvlis da aaxloebs 

Tavis samarTals evropulTan, aramed mxolod iziarebs momijnave samarTlebrivi 

sistemis princips. magaliTisTvis, amerikis SeerTebuli Statebi, kanada, avstra-

lia, iaponia, Sveicaria, israeli da axali zelandia ar saWiroeben TavianT kanon-

mdeblobaSi evropuli samarTlis standartebis SemoRebas, Tumca xSir SemTxveva-

                                                 
35   rogorc zemoT ukve aRiniSna, marTlmsajulebis evropulma sasamarTloc (CJEU) Tavis 

gadawyvetilebaSi Flaminio Costa v ENEL, [1964] ECR 585 (6/64) daadastura evrokavSiris sa-
marTlis primati erovnuli samarTlis mimarT. 

36   “Mutual Recognition Agreement” (MRA) – ZiriTad savaWro urTierTobebis sferoSi ideba, 
erTi mxriv, evrokavSirsa da, meore mxriv, arawevr saxelmwifos Soris, romelTa safuZ-
velzec saerTo mxareebi saerTo samarTlebriv principebsa da standartebze Tanxm-
debian.  
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Si isini iTaviseben evropul standartebs, rac gamoixateba saerTo standartebis 

gaziarebaSi.37 es principi gansxvavdeba harmonizaciisagan, radgan aseT SemTxveva-

Si ar xdeba samarTlis sxva sistemis elementebis Semotana. 

 
3.2. qarTuli samarTlis evropulTan harmonizaciis meqanizmi  

 
3.2.1. saqarTvelo-evrokavSiris TanamSromlobis sawyisebi 

 
saqarTvelosa da evrokavSiris urTierToba ukve ramdenime aTeul weliwads 

iTvlis, romlis pirveli niSnebi 90-iani wlebis dasawyisSi saqarTvelos damouki-

deblobis gamocxadebis paralelurad gaCnda. swored am periods ukavSirdeba 

qarTuli samarTlis Zireuli gardaqmnebi. 

evrokavSiris samarTalTan daaxloebis meqanizmebic aqedan iRebs saTaves. mxa-

reebs Soris urTierTobis pirveli samarTlebrivi forma 1996 wels xelmowerili 

partniorobisa da TanamSromlobis xelSekruleba (PCA) iyo, romlis 43-e muxli 

pirdapir miuTiTebda sakanonmdeblo harmonizaciis Sesaxeb, Tumca Tavisi bunebiT 

igi ar iyo Sesasruleblad savaldebulo dokumenti. Sesabamisad, partniorobis Se-

Tanxmebas ar gaaCnda sakanonmdeblo daaxloebisTvis gawerili konkretuli vadebi, 

Semoifargleboda mxolod zogadi daTqmebiT da aklda samarTlebrivi sizuste. 

samagierod, aqve unda aRiniSnos xelSekrulebis safuZvelze miRweuli dade-

biTi Sedegebis Sesaxebac. swored partniorobis SeTanxmebis pirobebSi saqarTve-

los parlamentma 1997 wels miRo dadgenileba,38 romelic moiTxovda qarTuli ka-

nonmdeblobis evropul standartebTan daaxloebas da, logikurad, qarTuli sa-

marTlis `evropul sarkeSi aRqmis~ pirveli mcdeloba iyo. marTalia, aRniSnuli 

dadgenileba Sors iyo sasurveli politikuri da konstituciuri realobisagan,39 

Tumca misiT gaCnda evrokavSirisa da saqarTvelos samarTals Soris `partnioro-

bis~ pirveli Zlieri precedenti. am dadgenilebiT saqarTvelom aSkarad gamoav-

lina evropul standartebTan miaxloebis politikuri neba. 

evrokavSirisa da saqarTvelos TanamSromlobis meore etapi 2004 wels saqar-

Tvelos samezoblo politikis dokumentSi (ENP) CarTviT daiwyo, ris farglebSic 

sakanonmdeblo harmonizaciis kidev ufro Zlieri dapirebebi gaCnda.40 2006 wels 

                                                 
37   Petrov R., Exporting the Acquis Communautaire into the Legal Systems of Third Countries, European 

Foreign Affairs Review, Vol. 13, Kluwer Law International, 2008, 43. 
38   saqarTvelos parlamentis № 828 dadgenileba `saqarTvelos kanonmdeblobis evropis 

kavSiris kanonmdeblobasTan harmonizaciis Sesaxeb~, 1997. 
39  Gabrichidze G., Legal Approximation and Application of EU Law in Georgia, in: Roman Petrov, Peter Van 

Elsuwege (eds.), The Application of EU Law in the Eastern Neighbourhood of the European Union – Towards 
a Common Regulatory Space?, Routledge, London, 2014, 183. 

40   Wider Europe — Neighbourhood: A New Framework for Relations with our Eastern and Southern Neighbours, 
Communication from the Commission to the Council and European Parliament, COM (2003) 104, 11 March, 
2003.  
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damtkicebuli evropis samezoblo politikis samoqmedo gegmaSi (ENP Action Plan) 
pirdapiraa moTxovna sakanonmdeblo harmonizaciis Sesaxeb.41 aRniSnuli samoqme-

do gegmis safuZvelze 2009 wels cvlilebebi Sevida saqarTvelos kanonSi `norma-

tiuli aqtebis Sesaxeb~. dResdReobiT, kanonis me-17 muxli imperatiulia sakanon-

mdeblo saqmianobis sferoSi evropul direqtivebTan Sesabamisobis savaldebu-

loobis Sesaxeb.42 

saqarTvelosa da evrokavSiris samarTlis harmonizaciis kidev ufro met sti-

mulirebas xeli poloneTisa da SvedeTis mier inicirebulma da 2009 wels damtki-

cebulma aRmosavleTTan partniorobis iniciativam43 (EaP) Seuwyo. udavoa, rom 

iniciativa aRmosavleT samezoblos evropeizaciis sakiTxSi erT-erT yvelaze 

progresul instruments warmoadgens, Tumca samecniero literaturaSi da poli-

tikur wreebSi misi warmatebulobis Sesaxeb araerTgvarovani Sexedulebaa.44 ne-

bismier SemTxvevaSi, iniciativaze msjelobisas aucileblad unda aRiniSnos `da-

pireba~ evrokavSirsa da aRmosavleT partnior qveynebs Soris asocirebis xelSek-

rulebis gaformebis Taobaze. 

aSkaraa, rom zemoxsenebulma politikis yvela dokumentma garkveuli roli 

Seasrula evropis aRmosavleT samezoblos, am konkretul SemTxvevaSi — saqar-

Tvelos modernizebis, ekonomikuri reformebisa da saxelmwifo institutebis Ca-

moyalibebis sakiTxSi. miuxedavad amisa, sakanonmdeblo harmonizaciis meqanizme-

bis TvalsazrisiT yvelaze didi praqtikuli mniSvneloba mainc axlaxan xelmowe-

ril da ratificirebul asocirebas xelSekrulebas unda mieniWos, romelic sa-

marTlebriv legitimacias evrokavSiris funqcionirebis xelSekrulebis (TFEU) 
217-e muxlSi povebs. 

3.2.2. asocirebis SeTanxmeba — samarTlis reformirebis           

axali standarti? 

asocirebis Sesaxeb SeTanxmeba, erTi mxriv, evrokavSirs da evropis atomuri 

energiis gaerTianebas da maT wevr saxelmwifoebsa da, meore mxriv, saqarTvelos 

Soris (SemdgomSi, `asocirebis SeTanxmeba~ an `xelSekruleba~) saqarTvelo-evro-

kavSiris urTierTobis uaxlesi ambiciuri formaa, romelic Tavisi mniSvnelobiT 

SesaZloa am ramdenime aTeuli wlis win gamocxadebul saqarTvelos damoukideb-

41  Wider Europe — Neighbourhood: A New Framework for Relations with our Eastern and Southern Neighbours, 
Communication from the Commission to the Council and European Parliament, COM (2003) 104, 11 March, 
2003. 

42  `normatiuli aqtebis Sesaxeb” saqarTvelos kanonis me-17 muxlis 1-li nawilis `g” qve-
punqti. 

43   Eastern Partnership, Communication from the Commission to the European Parliament and the Council, 
Brussels, 3.12.2008 COM (2008). 

44   Korosteleva E., Change or Continuity: Is the Eastern Partnership an Adequate Tool for the European 
Neighbourhood? SAGE International Relations Publications, Vol. 25, № 2011, 2. 
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lobis faqtsac ki gautoldes.45 saqme isaa, rom asocirebis SeTanxmeba qarTuli sa-

marTalSemoqmedebis ganviTarebis sruliad axali etapis dawyebas mowmobs, rac 

misi samarTlebrivad savaldebulo bunebiTaa gapirobebuli.46  

evrokavSiris mier kooperator saxelmwifoebTan gaformebul saerTaSoriso 

SeTanxmebebs Sesasruleblad savaldebulo buneba aqvT mxolod im SemTxvevaSi, 

roca xelSekruleba mesame saxelmwifos evropis erTiani ekonomikuri zonis nawi-

lad aqcevs.47 evrokavSirsa da saqarTvelos Soris xelmowerili asocirebis xel-

Sekruleba gaerTianebis wevrobis araviTar winapirobas ar Seicavs.48 samagierod, 

igi iTvaliswinebs saqarTvelos mier evropis Sida ekonomikur zonaSi — erTian ba-

zarSi — SeRwevis SesaZleblobas. moicavs ra Rrma da yovlismomcveli Tavisufali 

vaWrobis perspeqtivas, xelSekrulebis 26-e da 29-e muxlebi auqmebs sabaJo gadasa-

xads evrokavSirsa da saqarTvelos Soris eqsportsa da importze. e.i. Sesabamisi 

valdebulebebis Sesrulebis safuZvelze saqarTvelo gaxdeba evropis erTiani sa-

vaWro sistemis nawili. es ki imas niSnavs, rom, evrokavSiris samarTlis mixedviT, 

asocirebis xelSekruleba Sesasruleblad savaldebulo samarTlebrivi bunebis 

dokumentia. 

rogorc gairkva saqarTvelo-evrokavSiris asocirebis xelSekruleba mxaree-

bis mier Sesasruleblad savaldebulo samarTlebrivi aqtia, amdenad metad sain-

teresoa misi damokidebuleba sakanonmdeblo harmonizaciis valdebulebis mi-

marT. jer kidev xelSekrulebis preambulaSi oTxjer aris naxsenebi termini `saka-

nonmdeblo daaxloeba~, rac imTaviTve aaSkaravebs xelSekrulebis mizans. imave 

preambulaSi SeiniSneba pirdapiri mowodeba evropul standartebTan daaxloebis 

safuZvelze Zireuli samarTlebrivi reformebis Taobaze, rasac evrokavSiri po-

litikuri asocirebisa da ekonomikuri integraciis umniSvnelovanes winapirobad 

ayenebs. aRebuli valdebuleba sakanonmdeblo harmonizaciis Sesaxeb ar moicavs 

TanamSromlobis mxolod ramdenime ZiriTad aspeqts, aramed igi faravs praqtiku-

lad yvela sferos, sadac partnioroba evrokavSirsa da saqarTvelos Soris Teo-

riulad maincaa daSvebuli.  

asocirebis SeTanxmeba arsebiTad evropis samarTals uwevs `propagandas,~ 

romelic Tavis TavSi Sidasaxelmwifoebrivi kanonmdeblobis evropis samarTal-

                                                 
45   aqve unda aRiniSnos 1918 wels mopovebuli domoukidebloba, Tumca saqarTvelos ma-

Sindeli damoukidebloba mcire xans gagrZelda da damoukidebel saqarTvelos ar das-
calda samarTlis sferoSi seriozuli reformebis gatareba. swored amitom, am kon-
teqstSi saqarTvelos 1991 wlis damoukideblobis gamocxadeba igulisxmeba. 

46   „saqarTvelo-evrokavSiris asocirebis Sesaxeb SeTanxmebis“ gzamkvlevi, Tebervali, 
2014, <http://www.mfa.gov.ge>, [17.01.2015]. 

47   Petrov R., Exporting the Acquis Communautaire into the Legal Systems of Third Countries, European 
Foreign Affairs Review, Vol. 13, Kluwer Law International, 2008, 41. 

48   evrokavSiris wevrobis pirobebsa da perspeqtivebze ix: Cremona M., Accession to the Euro-
pean Union: Membership Conditionality and Accession Criteria, Vol. 25, Polish Yearbook of International 
Law, 2001.  
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Tan maqsimalur daaxloebas moicavs.49 igi, `partniorobisa da TanamSromlobis 

xelSekrulebisagan~ gansxvavebiT, ar Semoifargleba mxolod zogadi daTqmebiT 

da gamoirCeva konkretikiT. maSin roca SeTanxmebis ZiriTadi teqsti mxolod 

principis saxiT moiTxovs evropul standartebTan loialurobas, misi ramdenime 

Tavis danarTi metad zustia da miuTiTebs sxvadasxva sferoSi gadmosaRebi evro-

puli samarTlebrivi aqtebis detalur CamonaTvalsa da vadebs,50 rac niSnavs imas, 

rom sakanonmdeblo daaxloeba unda moxdes etapobrivad, SeTanxmebuli vadebis 

gaTvaliswinebiT. 

sakanonmdeblo harmonizaciis meqanizmi sxvadasxvanairia da ZiriTadad har-

monizaciis ganmxorcielebeli saxelmwifos nebazea damokidebuli. zogadad, Ti-

Toeul qveyanas yovelgvari samarTlebrivi iZulebis gareSe nebayoflobiT SeuZ-

lia nebismieri sxva momijnave sistemidan gadmoiRos esa Tu is samarTlebrivi 

standarti Tu normaTa erToblioba, romlisTvisac sulac araa saWiro `normis 

gamcemi~ saxelmwifos Tu organizaciis winaswari Tanxmoba. amis magaliTia is, rom 

qarTul marTlmsajulebas jer kidev asocirebis xelSekrulebis gaformebamde 

gamouyenebia Tavisi gadawyvetilebebSi marTlmsajulebis evropuli sasamar-

Tlos (ECJ) midgomebi da principebi, Tumca amas SeiZleboda hqonoda mxolod ne-

bayoflobiTi da aramc da aramc savaldebulo xasiaTi, radgan saqarTvelo araa 

evrokavSiris sadamfuZneblo dokumentis xelSemkvreli qveyana da arc evropis 

samarTalia misi samarTalwarmoebis ZiriTadi wyaro.51 

harmonizaciis uSualo meqanizmi, romelsac evrokavSiri saqarTvelosTan 

asocirebis SeTanxmebis farglebSi iyenebs, orgvaria. erTi mxriv, gaerTianeba sa-

qarTvelos mis mier miRebuli normatiuli aqtebis (regulacia, direqtiva) Semo-

Rebas avaldebulebs. meore mxriv, is saqarTvelosgan calkeul sferoSi arsebuli 

saerTaSoriso xelSekrulebebze mierTebiT aRebuli valdebulebebis pativisce-

mas moiTxovs. magaliTisTvis, vaWrobis sferoSi asocirebis xelSekruleba msof-

lio savaWro organizaciis (WTO) samarTlis principebis safuZvelze qarTuli ka-

nonmdeblobis SesabamisobaSi moyvanas saWiroebs.52 Sesabamisad, amave msoflio sa-

49   Muraviov V., The Impact of the EU Aquis and Values on the Internal Legal Order of Ukraine, Max Weber 
Programme/Law Department Conference: “Integration without EU membership”, San Domenico di Fiesole, 
2008, 2 

50   seqtoruli (dargobrivi) TanamSromlobis pirobebSi saqarTvelo valdebulia garkve-
ul vadebSi (xSir SemTxvevaSi samidan xuTi weli) miiRos Sesabamisi evropuli regu-
laciebi. 

51   es sakiTxi ufro globalurad SesaZloa ganxilul iqnes evropeizaciis WrilSi, Tumca 
amaze detaluri msjeloba gascdeba winamdebare naSromis ZiriTad Temas. inte-
resisTvis ix: Radaelli C., Whither Europeanization? Concept Stretching and Substantive Change, 
European Integration Online Papers (EIoP), Vol. 4, No. 8, 2000; Dragneva R., Wolczuk K., EU Law Export to 
the Eastern Neighbourhood in Cardwell P. J, EU External Relations Law and Policy in Post-Lisbon Era, 
TMC Asser Press, The Hague, 2012. 

52   evrokavSirisa da saqarTvelos asocirebis xelSekrulebis 1-li muxlis me-2 nawili. 
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vaWro organizaciis wevrobiT gaTvaliswinebuli pirobebis safuZvelze moqme-

debs aRsrulebasTan dakavSirebuli proceduruli normebi, sasamarTlo organo-

ebis uflebamosilebebi da ganxorcielebis uzrunvelyofis RonisZiebebi.  

igive SeiZleba iTqvas inteleqtualuri sakuTrebis dacvis sferos mimarT. 

asocirebis xelSekruleba moiTxovs inteleqtualuri sakuTrebis msoflio orga-

nizaciis (WIPO) mier administrirebuli saerTaSoriso SeTanxmebebis erTgule-

bas, romelTaganac gansakuTrebiT unda aRiniSnos inteleqtualuri sakuTrebis 

uflebebis vaWrobasTan dakavSirebuli aspeqtebis Sesaxeb SeTanxmebis (TRIPS) 
adekvaturi da efeqturi ganxorcielebis valdebuleba.53 igive SeiZleba iTqvas 

garemos dacvisa (UNCED) da klimatis cvlilebis (UNFCCC) sferoSi gaeros Car-

Cokonvenciebis safuZvelze saqarTvelos mier aRebul valdebulebebze. kidev 

ufro didia asocirebis xelSekrulebis ambicia energiis sferoSi arsebuli ga-

mowvevebis mimarT. kerZod, igi `adasturebs~ saqarTvelos wevrobis perspeqtivas 

evropis energetikul gaerTianebaSi,54 rac aRniSnul gaerTianebaSi saqarTvelos 

mierTebas sruli Tavisi valdebulebebiTa da meqanizmebiT gulisxmobs.  

aRniSnuli magaliTebi mowmobs, rom asocirebis xelSekrulebiT gaTvaliswi-

nebuli harmonizaciis erT-erTi ZiriTadi meqanizmi saqarTvelos mier aRebuli 

saerTaSoriso valdebulebebis Sesrulebaa. es ki imas niSnavs, rom evrokavSiri 

mouwodebs saqarTvelos im saTanado zomebis ganxorcielebas (arsebul kanon-

mdeblobaSi cvlilebebis Setana, relevanturi Sidasaxelmwifoebrivi normatiu-

li aqtebis miReba), romlebic uzrunvelyofen saerTaSoriso xelSekrulebebTan 

Sesabamisobas da maTi moTxovnebis srulyofil implementacias.55  

miuxedavad imisa, rom wminda formaluri TvalsazrisiT saqarTvelo-evrokav-

Siris asocirebis xelSekruleba aris paritetul sawyisze damyarebuli urTier-

Toba, romelic mxareTa ufleba-movaleobebs gansazRvravs, sakanonmdeblo har-

monizaciis process aqvs calmxrivad mavaldebulebeli garigebis buneba da igi 

mTlianad evrokavSiris karnaxiT mimdinareobs. xelSekrulebiT gaTvaliswinebu-

li harmonizaciis procesi ar moiTxovs orive mxaris valdebulebas sakuTari ka-

nonmdeblobis erTmaneTTan SesabamisobaSi moyvanisTvis. igi mxolod saqarTve-

los avaldebulebs sakuTari kanonmdeblobis evropul standartebTan loialu-

robas. anu gamodis, rom saqarTvelo ramdenadme Tmobs poziciebs, radgan mas, ro-

gorc evrokavSiris arawevr saxelmwifos, ar gaaCnia araviTari berketi, gavlena 

moaxdinos evrokavSiris kanonSemoqmedebiT procesze. 

                                                 
53   evrokavSirisa da saqarTvelos asocirebis xelSekrulebis 153-e muxli. 
54   evropis energetikul gaerTianebaSi saqarTvelos wevrobis molaparakebebi 2014 wlis 

TebervalSi daiwyo, Tumca saqarTvelos wevrobis zusti prognozireba jer kidev Za-
lian rTulia. 

55   Muraviov V., The Impact of the EU Aquis and Values on the Internal Legal Order of Ukraine, Max Weber 
Programme/Law Department Conference: “Integration without EU membership”, San Domenico di Fiesole, 
2008, 2. 
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miuxedavad aseTi imperatiuli tonisa, rogorc zemoT aRiniSna, evropis sa-

marTlis transformacia qarTul samarTalSi esaa nebayoflobiTi procesi, rome-

lic emsaxureba saqarTvelos kanonmdeblobis dasavlur standartebze gadawyo-

bas. marTalia, evrokavSiris garkveuli normatiuli aqtebi srulad an nawilobriv 

xdeba qarTuli samarTlebrivi sistemis ganuyofeli nawili, Tumca es procesi 

mxolod da mxolod qarTuli samarTlis logikiTaa nakarnaxevi.  

aq angariSgasawevia mxareTa Soris urTierTndobis principic. swored amitom, 

am procesis eWvis TvaliT Sexedvis nacvlad, umjobesia saxelmwifo maqsimalurad 

Seecados aRebuli valdebulebebis Sesrulebas. amisTvis upirvelesad samar-

Tlebrivi iZulebis meqanizmis CarTvaa saWiro, magram es sakmarisi namdvilad ar 

aris. ra Tqma unda, saxelmwifo aris samarTlis harmonizaciis mizniT Sesabamisi 

kanonmdeblobis miRebaze pasuxismgebeli upirvelesi politikuri organizmi, 

Tumca aucilebelia am procesSi samoqalaqo sazogadoebis aqtiuri CarTvac. sa-

xelmwifo, rogorc instituciuri meqanizmi, valdebulia sazogadoebamde sworad 

miitanos sakanonmdeblo harmonizaciis idea. winaaRmdeg SemTxvevaSi, evropul 

standartebTan moaxloebis process eqneba xelovnuri saxe da igi ver uzrunvel-

yofs jansaR samarTlebriv reformas.  

 
4. daskvna 

 
qveynebi, romlebic arc mdidari wiaRiseuliT, didi farTobiT da msoflio 

masStabis strategiuli mdebareobiT gamoirCevian, mainc axerxeben erovnuli 

TviTmyofadobis SenarCunebasa da socialuri ganviTarebis maRali donis miRwe-

vas. amas isini konsesusisa da kargi mmarTvelobis kulturiT, adamianis uflebe-

bisa da kanonis uzenaesobis pativiscemis gziT axerxeben.56 am RirebulebaTa Camo-

yalibeba upirvelesad jansaRi samarTlebrivi sistemis SeqmniTaa SesaZlebeli. es 

azria gaziarebuli winamdebare naSromSic, romelSic, qarTuli samarTlis harmo-

nizaciis mimdinare gamowvevebis fonze, Seswavlilia evrokavSirTan asocirebis 

procesi. 

daskvnis saxiT SeiZleba iTqvas, rom qarTuli samarTlisTvis harmonizaciis 

idea arasodes yofila uCveulo, Tumca misi modernizebis Tanamedrove standar-

ti evrokavSiris samarTalTan daaxloebaa. Tavis mxriv, evropisTvis sakuTari sa-

marTlis farTod gavrceleba aris meqanizmi, romliTac igi partnior qveynebSi 

stabiluri da jansaRi garemos Seqmnas uwyobs xels. am urTierTobis dRis wesrig-

Si ki partniorobis dawyebis dRidan kanonmdeblobis maqsimaluri daaxloebaa. 

amasTan, am procesSi organizaciis mier gamoyenebuli yvela politikuri Tu sa-

marTlebrivi instrumenti ramdenadme gansxvavebulia, Tumca erTiania saboloo 

mizani — saqarTvelos meti evropuli integracia. 

                                                 
56   mirziaSvili m., CxikvaZe i., gzamkvlevi: evrokavSiri da saqarTvelo, Netherlands Institute for 

Multiparty Democracy (NIMD), Tb., 2014, 6. 
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am mxriv gansakuTrebiT gamoirCeva mxareTa TanamSromlobis ukanaskneli 

forma — asocirebis SeTanxmeba, romelic samarTlebrivad savaldebulo dokumen-

tia, Seicavs harmonizaciis konkretul meqanizmebs da sakanonmdeblo daaxloebis 

yvelaze ufro zust da mkacr standartebsac awesebs. marTalia, asocirebis xel-

Sekruleba ar moicavs evrokavSiris wevrobis perspeqtivebs, Tumca SeTanxmeba ev-

rokavSirTan da mis kanonmdeblobasTan daaxloebis imdenad maRal dones gansazR-

vravs, rom misi efeqturi ganxorcieleba, faqtobrivad, Seuqcevads xdis qveynis 

evropeizaciis maRal dones. sagulisxmoa, rom SeTanxmeba mxars uWers saqarTve-

los reformatoruli gezis gagrZelebas da mis Tanamedrove, dasavlur Rirebu-

lebebze orientirebul transformirebas. 



samarTlis Jurnali,   №1, 2015 

 330 

Tamar avaliani
* 

ex ante safinanso kontrolis efeqturobis mniSvneloba  
sabiujeto procesSi  

1. Sesavali

safinanso sferoSi parlamentis kompetencia da misi realuri roli gani-

sazRvreba, upirvelesad, qveynis konstituciiT. vinaidan parlamenti qveynis sa-

finanso politikis ganmsazRvreli mniSvnelovani organoa, konstituciaSi finan-

sebTan mimarTebaSi misi roli seriozulad unda iyos warmoCenili.  

saxelmwifo biujetis proeqtis ganxilvaSi monawileobiT, parlamenti axor-

cielebs mis safinanso kompetencias. aqedan gamomdinare, SemTxveviTi ar aris, 

rom gamoikveTa tendencia konstituciaSi da sxva sakanonmdeblo aqtebSi parla-

mentis safinanso kompetenciis srulyofili daregulirebisa. 

parlamentis Zlieri safinanso kompetencia sxvadasxva faqtorzea damokide-

buli. am kuTxiT, gansakuTrebiT aRsaniSnavia saparlamento komitetebis roli da 

funqciebi. parlamentis mier Zlieri safinanso kompetenciis ganxorcieleba did-

wilad aris damokidebuli safinanso-sabiujeto komitetis da sajaro angariSis 

komitetis kompetenciebze, maT Soris efeqturi kooperaciuli meqanizmebis Camo-

yalibebaze, amasTanave, sasurvelia, sabiujeto procesSi saTanadod iyos integ-

rirebuli sxva saparlamento komitetebic, romelTac gaaCniaT eqspertuli cod-

na maTi dargebisaTvis mikuTvnebul sakiTxebze.  

biujetis ganxilvisa da Sesrulebis kontrolis TvalsazrisiT, mniSvnelova-

ni roli eniWeba sajaro angariSis komitets, romlis ZiriTad kompetenciasac ga-

nekuTvneba mTavrobis mier xarjebis gawevisa da biujetis Sesrulebis kontroli.  

statiaSi ganxilulia saxelmwifo auditis samsaxurisa da erovnuli bankis 

roli biujetis ganxilvisa da damtkicebis procesSi, aseve, parlamentis sabiuje-

to ofisis mniSvneloba. 

statiaSi seriozuli adgili eTmoba biujetis ganxilvisa da damtkicebis pro-

ceduris saerTaSoriso praqtikis analizs da saukeTeso modelebis ganxilvas.  

* Tsu-is iuridiuli fakultetis doqtoranti.
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2. parlamentis komitetebisa da sxva organoebis roli saxelmwifo 
biujetis ganxilvisa da miRebis procesSi 

 
2.1 parlamentis safinanso-sabiujeto komitetis roli saxelmwifo 

biujetis ganxilvisa da miRebis procesSi 
 

saxelmwifo biujetis kanonis proeqtis ganxilvisa da miRebis procedura 

parlamentebSi garkveuli TaviseburebebiT xasiaTdeba, rac, upirvelesad, gansa-

kuTrebuli proceduriT mis miRebaSi gamoixateba. 

saxelmwifo biujetis kanonis proeqtis ganxilvisa da miRebis proceduris 

gansakuTrebulobaSi igulisxmeba proceduris moqniloba, biujetis kanonis pro-

eqtis optimalur vadebSi, erTi mosmeniT miReba. 

biujetis ganxilvisa da damtkicebis procesze zegavlenis kuTxiT, parlamen-

tebs yofen sam kategoriad: biujetis SemmuSavebeli sakanonmdeblo organoebi,1 

biujetze gavlenis ganmaxorcielebeli sakanonmdeblo organoebi2 da umaRlesi 

sakanonmdeblo organoebi mcire sabiujeto uflebamosilebiT an amgvari ufleba-

mosilebis gareSe.3 

parlamentis uflebamosileba, cvlilebebi Seitanos biujetis proeqtSi, da-

mokidebulia misTvis miniWebuli sabiujeto uflebamosilebis farglebsa da ko-

mitetebis efeqtur rolze sabiujeto procesSi.4 saxelmwifo biujetis miRebamde 

saxelmwifo zedamxedvelobisa da kontrolis efeqtur meqanizms warmoadgens bi-

ujetis ganxilva parlamentis plenarul sesiaze da mudmivi komitetebis mier.5 

                                                 
1   parlamenti uflebamosilia, Sesworebebi Seitanos saxelmwifo biujetis proeqtSi, ar 

gaiziaros mTavrobis mier SeTavazebuli mosazrebebi biujetTan dakavSirebiT, an Caa-
nacvlos mTavrobis biujeti saxelmwifo biujetis proeqtis sakuTari versiiT (SvedeTi, 
amerikis SeerTebuli Statebi); P Posner P., Park C.K, Role of the Legislature in the Budget Process: 
Recent Trends and Innovations; ISSN 1608-7143; OECD Journal on Budgeting, Vol. 7-No.3, 2007, 10. 

2   maT SeuZliaT Sesworebebi Seitanon an ukuagdon mTavrobis mier SeTavazebuli sabiuje-
to winadadebebi, Tumca, parlamentebi ar arian uflebamosili, damoukideblad SeimuSa-
on TavianTi biujetebi. saxelmwifo biujetis proeqtSi Sesworebebis Setanis ufleba-
mosileba limitirebulia. am tipis umaRles sakanonmdeblo organoebs SeuZliaT biuje-
tis xarjebis Semcireba da ara gazrda (italia, holandia); Posner P., Park C.K., Role of the Le-
gislature in the Budget Process: Recent Trends and Innovations; ISSN 1608-7143; OECD Journal on 
Budgeting, Vol. 7-No.3, 2007, 10. 

3   parlamentebs aqvT simboluri kompetencia saxelmwifo biujetis proeqtSi cvlile-
bebis SetanasTan dakavSirebiT (gaerTianebuli samefo); Posner P., Park C.K., Role of the 
Legislature in the Budget Process: Recent Trends and Innovations; ISSN 1608-7143; OECD Journal on 
Budgeting, Vol. 7-No.3, 2007, 10. 

4   Warren K., Wehner J., Institute for Democracy in South Africa: Budget Information Service, The Role of 
Parliament in the Budget Process, 5-6, <http://www.europarl.europa.eu>. 

5   A Burman A., Financial Oversight by Parliament, Background Note for the Conference of Effective Le-
gislatures, PRS Legislative Research, November 15, 2010, 1, <http://www.prsindia.org>. 
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sabiujeto procesSi parlamentis safinanso-sabiujeto komitetis roli ga-

nisazRvreba Semdegi faqtorebiT: saxelmwifo biujetis kanonis proeqtSi Seswo-

rebebis Setanis kompetencia, dro, romelic gamoyofilia sakomiteto debatebis-

Tvis, sabiujeto procesSi CarTuli komitetebis arCevani, maTi kompetencia, awar-

moon damoukidebeli kvleva sabiujeto sakiTxebTan dakavSirebiT da safinanso-

sabiujeto komitetis urTierToba aRmasrulebeli xelisuflebis organoebTan.6  

safinanso-sabiujeto komiteti sakanonmdeblo organos `Zravaa~. saparlamen-

to sistemebSi, sadac sakomiteto sistema sustad aris ganviTarebuli da biujet-

Tan dakavSirebuli debatebi ZiriTadad imarTeba parlamentis palatebSi, sakanon-

mdeblo organos sabiujeto uflebamosileba aris susti.7 

Zlier sakomiteto sistemas gaaCnia garkveuli maxasiaTeblebi: igi aRWurvi-

lia SesaZleblobiT, zegavlena moaxdinos sabiujeto procesze da ganaxorcie-

los zedamxedveloba mTavrobis saqmianobaze; mniSvnelovania parlamentis komi-

tetebis raodenoba da swori dargobrivi dayofa; mTavrobis struqturebs Soris 

komitetebis urTierTmimarTeba: rac metad Seesabameba komitetebis sistema mi-

nistrTa saqmianobis sferoebs, miT metad aqvT SesaZlebloba komitetebs, monawi-

leoba miiRon politikis procesSi da uzrunvelyon mTavrobis wevrTa angariS-

valdebuleba parlamentis mimarT; mniSvnelovania komitetebis aqtiuri CarTu-

loba sakanonmdeblo procesSi: rac metad adreul etapze iqneba CarTuli komite-

ti sakanonmdeblo saqmianobaSi, miT meti iqneba misi gavlena kanonmdeblobaze; 

amasTanave, gasaTvaliswinebelia qvekomitetebis arseboba. qvekomitetebi komite-

tebisaTvis uzrunvelyofen meqanizms, ganaxorcielon ufro meti specializacia 

da sakomiteto saqmianobis delegireba moaxdinon.8 

parlamentis komitetebis roli damokidebulia Semdeg faqtorebze: vis SeuZ-

lia Sesworebebis SeTavazeba, xmis micema da sad, romeli komitetebia biujetis 

proeqtis ganxilvaSi CarTuli da ra urTierTobebia komitetebs Soris sabiujeto 

sakiTxebis ganxilvisas, ra uflebamosilebebi gaaCniaT komitetebs biujetis pro-

eqtSi Sesworebebis Setanis kuTxiT, ra droa gamoyofili biujetis ganxilvisaT-

vis, aris Tu ara eqspertebis daqiravebis SesaZlebloba sabiujeto kvlevasTan da-

kavSirebiT, parlamentis safinanso-sabiujeto komitetis urTierToba saxelmwi-

fo biujetze pasuxismgebel organoebTan da politikuri neba. 9 

parlamentis sabiujeto komitetis mier mniSvnelovani funqciis Sesrulebis 

pirobebSi, politikuri partiebis, auditis samsaxurisa da parlamentis struqtu-

6   Krafchik W., Wehner J., The Role of Parliament in the Budget Process, 1999, 9-13, <http://www.resdal.org>. 
7   Wehner J., Effective Financial Scrutiny: The Role of Parliament in Public Finance, World Bank Parliamentary 

Staff Training Program, 37,  
8  Shane M., The Committee System, School of Law&Government, Dublin City University, 2010, 3-5, <https:// 

www2.le.ac.uk>. 
9  Bratic V., The Role of parliament in the Budgetary Process – The Example of the Croatian Parliament (2000-

2003), Occasional Paper No. 19, October 2004, 11-12, <http://www.ijf.hr/OPS/19.pdf>. 
9  ix. Wehner J., Effective Financial Scrutiny: The Role of Parliament in Public Finance, World Bank Parlia-

mentary Staff Training Program, 37,  
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rebis gaZlierebas Rrma efeqtis moxdena SeuZlia parlamentis mimarT mTavrobis 

angariSvaldebulebaze.10 

saqarTvelos parlamenti saxelmwifo biujetis kanonis proeqts, misi mniSvne-

lobidan gamomdinare, gansakuTrebuli proceduriT iRebs.  

saqarTvelos konstituciis 92-e muxlis pirveli winadadebis Tanaxmad, saqar-

Tvelos parlamenti siiTi Semadgenlobis umravlesobiT, yovelwliurad iRebs sa-

xelmwifo biujetis kanons, romelsac xels awers saqarTvelos prezidenti. aRniS-

nuliT saqarTvelos konstitucia parlaments wliuri biujetis miRebis zogad uf-

lebamosilebas aniWebs.  

saqarTveloSi sabiujeto procesis Rirsebad unda CaiTvalos is, rom igi far-

To warmomadgenlobiTia.  

miuxedavad sabiujeto procesis warmomadgenlobiTi xasiaTisa, sasurvelia 

aRiniSnos, rom saqarTvelos parlamentis safinanso-sabiujeto komitetis roli 

biujetis ganxilvisa da damtkicebis procesSi ZiriTadad makoordinirebeli fun-

qciiT Semoifargleba.  

saqarTvelos parlamentis reglamentis 181-e muxlis me-3 nawilis Tanaxmad, Zi-

riTadi makroekonomikuri prognozebisa da saqarTvelos saministroebis ZiriTadi 

mimarTulebebis Sesaxeb informaciis ganxilvasa da SeTanxmebas organizebas uwevs 

parlamentis safinanso-sabiujeto komiteti. amasTanave, saqarTvelos parlamentis 

reglamentis 183-e muxlis pirveli nawili adgens, rom `saqarTvelos safinanso-sa-

biujeto komiteti uzrunvelyofs saxelmwifo biujetis kanonis proeqtis, saqar-

Tvelos mTavrobis moxsenebisa da qveynis ZiriTadi monacemebisa da mimarTulebe-

bis dokumentis ganxilvis ganrigis Sedgenas~.  

saqarTvelos parlamentis safinanso-sabiujeto komiteti, biujetis erTi mos-

meniT miRebidan da makoordinirebeli rolidan gamomdinare, efeqturad ver axor-

cielebs winaswari da Semdgomi safinanso kontrolis funqcias mTavrobis saqmiano-

baze. Cveulebrivi proceduriT saxelmwifo biujetis kanonis miRebis SemTxvevaSi, 

mkveTrad izrdeba sakomiteto sistemaSi safinanso-sabiujeto komitetis roli da 

misi sakontrolo uflebamosilebani. biujetTan dakavSirebiT namdvili samuSao 

unda sruldebodes safinanso-sabiujeto komitetSi. biujetis kanonis proeqtis 

sami mosmeniT, Cveulebrivi proceduriT miReba mkveTrad gazrdis safinanso-sabi-

ujeto komitetis kanonSemoqmedebis funqcias. 

saxelmwifos mier gaweuli xarjebisa da mTavrobis mier biujetis Sesrulebis 

sakiTxs detalurad swavloben da ikvleven indoeTis parlamentis safinanso komi-

tetebi, aseve, isini uzrunvelyofen mTavrobis angariSvaldebulebas parlamen-

tis mimarT.11 

                                                 
10  Unit 6, Government Accuntability and Parliamentary Committees, Learning Objectives What Role Do Par-

liamentary Committees Play in Assuring Government Accountability?,9, <http://siteresources. worldbank. org>.  
11  Budget and Budgetary Process in the Parliament of India, Background Paper, Pakistan Institute of Legislative 

Development and Transparency, Parliamentary Centre, May 2010, 13, <http://www.cbgaindia.org>. 



samarTlis Jurnali,   №1, 2015 

 334 

israelis qneseTSi safinanso komiteti yvelaze mniSvnelovani komitetia par-

lamentSi. biujetis proeqtis pirveli mosmeniT miRebis Semdeg proeqti ganxil-

visTvis gadaecema safinanso komitets. qneseTis reglamentis me-19 muxlis Tanax-

mad, safinanso komitets ufleba aqvs, Sesworebebi Seitanos biujetis proeqtSi, 

romlebic ar unda ewinaaRmdegebodes biujetis proeqtis arss. israelis premier-

ministri da finansTa ministri personalurad eswrebian sabiujeto komitetis 

sxdomebs da komitetis wevrebs pasuxoben biujetis proeqtTan dakavSirebiT das-

mul kiTxvebze. rodesac parlamentis safinanso komiteti daasrulebs muSaobas, 

biujetis kanonis proeqti gadis plenarul sesiaze meore da mesame mosmeniT misa-

Rebad.12 

sakmaod Zlieri uflebamosilebani gaaCnia amerikis SeerTebuli Statebis 

warmomadgenelTa palatis safinanso-sabiujeto komitets. kerZod, sabiujeto 

komitetis kompetencias mikuTvnebul sakiTxebTan dakavSirebiT rezolucia, Ses-

woreba, moxseneba, kanonproeqti ar SeiZleba ganxilul iqnes warmomadgenelTa pa-

lataSi, sanam sabiujeto komiteti ar warmoadgens mas palataSi kanonproeqtis sa-

xiT~.13 

efeqturma safinanso-sabiujeto komitetma mTavrobis sabiujeto saqmianoba-

ze kontrolis ganxorcielebisas sasurvelia, uzrunvelyos mTavrobis saqmiano-

bis gamWvirvaloba biujetTan dakavSirebiT sakomiteto mosmenebis ganxorciele-

bis gziT, mTavrobis finansuri angariSgeba umaRlesi sakanonmdeblo organos mi-

marT da samarTlis uzenaesobis dacva.  

efeqturi safinanso-sabiujeto komiteti sasurvelia gaxdes ZiriTadi adgi-

li, sadac ganixileba da muSavdeba saxelmwifo biujetis proeqti, ganixileba misi 

Sesrulebis angariSi, safinanso-sabiujeto komitetis gadawyvetilebebi Sesasru-

leblad savaldebulo unda gaxdes mTavrobisaTvis, sasurvelia, safinanso-sabiu-

jeto komitetis Tavmjdomaris Tanamdeboba daikavos opoziciuri partiis warmo-

madgenelma, yoveli saarCevno vadis dasawyisSi, parlamentis safinanso-sabiuje-

to komitetma unda daniSnos TiToeuli dargis biujetis mixedviT momxseneblebi, 

romlebic mTeli saarCevno vadis ganmavlobaSi pasuxismgebeli iqnebian TavTavi-

anT sabiujeto sferoze. sasurvelia, rom maTi pasuxismgebloba ganisazRvros 

mTeli saarCevno vadis ganmavlobaSi da ara mxolod konkretuli sabiujeto peri-

odis vadiT. safinanso-sabiujeto komitetis momxseneblebma mTeli saarCevno va-

dis ganmavlobaSi unda imuSaon maTi sakuratoro biujetis sferoebis mixedviT, 

raTa ukeTesad gaecnon Sesabamisi saministros, uwyebis safinanso gegmebsa da 

programebs.  

12  Swirski S., Fraenkel A., in cooperation with Shapiro I., Falk S. and Elkin S., The Role of the Knesset in the 
Budget-Making Process: A Critical Analysis nd Proposal for Reform, Washington, October 2000, 9, 
<http://www.adva.org>. 

13  House of Representative, Committee on Budget, <http://budget.house.gov>. 
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safinanso-sabiujeto komitetSi biujetis proeqtis sami mosmeniT ganxilva 

saSualebas miscems saqarTvelos parlaments, gaaumjobesos muSaobis xarisxi, sa-

finanso-sabiujeto komitetSi biujetis proeqtis ganxilva SesaZlebelia ufro 

detalurad da xarisxianad, vidre plenaruli sxdomebis dros. sakomiteto gan-

xilvebis dros parlamentis wevrebi ufro metad arian CarTuli biujetis ganxil-

vis procesSi, safinanso-sabiujeto komitetis mosmenebi SesaZleblobas aZlevs 

sazogadoebas, dainteresebul pirebs daeswron sakomiteto mosmenebs, waradgi-

noT TavianTi mosazrebebi parlamentis wevrebis winaSe, rac xSir SemTxvevaSi gar-

Tulebulia plenaruli sxdomebis dros. efeqturi safinanso-sabiujeto komite-

ti exmareba parlaments mTavrobis saqmianobaze sakontrolo funqciebis ganxor-

cielebaSi. 

sakomiteto sistemas SeuZlia gaaZlieros mTavroba misi saqmianobis Seswav-

liT, aseve, uzrunvelyos parlamenti Zlieri da efeqturi sazedamxedvelo saSua-

lebebiT, aRadginos balansi parlamentis sakanonmdeblo, saTaTbiro da warmo-

madgenlobiTi uflebamosilebebis kuTxiT.14 

parlamentis Zlieri safinanso-sabiujeto komiteti SesaZleblobas iZleva, 

parlamentma ganaxorcielos safinanso kontrolis iseTi funqciebi, rogoricaa 

sakomiteti mokvlevis, mTavrobis wevrebisaTvis SekiTxvebis dasmis, peticiis gan-

xilvis, saparlamento mosmenebis Catarebisa da specialuri kontrolisa da ze-

damxedvelobis organoebis Camoyalibeba.  

 
2.2 parlamentis sxva komitetebis roli saxelmwifo biujetis 

ganxilvisa da miRebis procesSi 
 

zogierT qveynebSi sabiujeto sakiTxebs parlamentebSi kurirebs mxolod sa-

finanso-sabiujeto komitetebi, sxva komitetebs safinanso kompetencia ar gaaC-

niaT, zog qveynaSi ki arsebobs sxva komitetebic safinanso kompetenciebiT. ger-

maniaSi, saberZneTSi, iaponiaSi, espaneTSi da TurqeTSi mxolod safinanso-sabiu-

jeto komitetebia, romelTac eqskluziuri kompetencia gaaCniaT safinanso sa-

kiTxebis ganxilvasTan dakavSirebiT, sxva komitetebi biujetis ganxilvis ufle-

bamosilebiT ar sargebloben. 

magaliTad, CexeTis respublikaSi, ungreTSi, poloneTsa da axal zelandiaSi 

warmodgenilia Sualeduri modeli. aRniSnul qveynebSi parlamentis safinanso-

sabiujeto komitets miniWebuli aqvs sruli uflebamosileba, sxvadasxva sferos 

mixedviT ganaxorcielos xarjebis ganawileba, Tumca sxva komitetebs aniWeben 

uflebas, gansazRvron maT iurisdiqciaSi da sferoSi arsebuli detalebi.  

                                                 
14  Budget and Budgetary Process in the Parliament of India, Background Paper, Pakistan Institute of Legislative 

Development and Transparency, Parliamentary Centre, May 2010, 18, <http://www.cbgaindia.org>. 
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magaliTad, avstraliis parlamenti ar iyenebs centralur sabiujeto komi-

tets, aramed ugzavnis biujetis Sesabamis nawils Sesabamis dargobriv komitets.15 

Tumca, aris qveynebi, romelTac aqvT hibriduli sistema. magaliTad, meqsikis 

sabiujeto komitets aqvs mTavari uflebamosileba sabiujeto sakiTxebTan dakav-

SirebiT, magram sxvadasxva specializebuli komiteti eswreba sabiujeto komite-

tis sxdomebs, rodesac maT iurisdiqciaSi arsebul sakiTxebTan dakavSirebiT 

wydeba xarjebis sakiTxi. magaliTad, nigeriaSi, specializebuli komitetebi par-

lamentis orive palatidan, imisaTvis, raTa ganixilon maTi sferoebisaTvis mi-

kuTvnebuli biujetis nawilebi, xdebian sakuTrebis komitetebis qvekomitetebi.16  

parlamentis komitetebis efeqturobis mniSvnelovani faqtoria misi SesaZ-

lebloba, Sesworebebi Seitanos biujetis proeqtSi, an mTeli palatis saxeliT 

SesTavazos Sesworebebis ganxilva biujetis proeqtSi. magaliTad, gaerTianebul 

samefoSi, parlamentis dargobrivi komitetebi SedarebiT sustia, maTi uflebamo-

sileba, Sesworebebi Seitanon biujetis kanonis proeqtSi, SezRudulia an saer-

Tod ar arsebobs. magaliTad, indoeTSi, dargobriv komitetebs ar aqvT biujetis 

kanonis proeqtSi Sesworebebis SeTavazebis ufleba, Sesworebebis SeTavazebis 

ufleba aqvT mxolod parlamentis individualur wevrebs, romlebic parlaments 

Sesworebebs sTavazoben plenarul sesiaze. 17 

aris ramdenime gza saxelmwifo biujetis ganxilvisa da damtkicebis procesSi 

saparlamento komitetebis CasarTavad. erovnuli parlamentebis umravlesobas 

aqvs safinanso an sabiujeto komitetebi, romlebic ixilaven sakanonmdeblo wina-

dadebebs sabiujeto sakiTxebTan dakavSirebiT. dargobrivi komitetebi waradgens 

rekomendaciebs, magram centralizebuli sakomiteto modelis farglebSi. es re-

komendaciebi ar aris savaldebulo Sesasruleblad. aRniSnuli tipis struqtura 

xels uwyobs imas, rom daicvan biujeti gazrdili xarjebisgan, romlis iniciati-

vac SeiZleba momdinareobdes dargobrivi komitetebidan. dargobriv komitetebs 

yovelTvis surT, gazardon xarjebi maTi seqtorebis dasafinanseblad. meore 

mxriv, dargobrivi komitetebis codnis gamoyeneba specialur sferoSi sabiujeto 

sakiTxebTan dakavSirebiT Zalian mniSvnelovania. zogierT qveyanaSi, magaliTad, 

SvedeTSi, orsafexuriani komitetis struqturaa, kerZod, safinanso komiteti am-

tkicebs sxvadasxva xarjviT sferoze umaRles zRvars, maSin rodesac dargobriv 

komitetebs SesaZlebloba aqvs, SeimuSaos biujeti maT sferoebTan dakavSire-

biT.18  

15  Johnson N., Financial Oversight, a Handbook for Parliamentarians, World Bank Institute, 12, <http://go 
pacnetwork.org>. 

16  Johnson N., Financial Oversight, a Handbook for Parliamentarians, World Bank Institute, 12, <http://go 
pacnetwork.org>. 

17  iqve, 12.  
18  Wehner J., Effective Financial Scrutiny: The Role of Parliament in Public Finance, World Bank Parliamentary 

Staff Training Program, 37. 
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am tipis orsafexuriani sistema warmatebulia im kuTxiT, rom, erTi mxriv, bi-

ujetis ganxilvis procesSi ar ikargeba dargobrivi komitetebis roli da meore 

mxriv, maTi survilebi balansirebulia Zlieri sabiujeto komitetis uflebamosi-

lebiT.19 

saqarTvelos parlamentis reglamentis 181-e muxlis me-4 nawilis Tanaxmad, 

parlamentis komitetebi, maTi gamgeblobisaTvis mikuTvnebuli sferoebis mixed-

viT, ganixilavs informacias ZiriTadi makroekonomikuri prognozebisa da saqar-

Tvelos saministroebis ZiriTadi mimarTulebebis Sesaxeb da amzadebs Sesabamis 

daskvnebs. saqarTvelos parlamentis reglamentis 183-e muxlis me-4 nawili gan-

sazRvravs, rom saxelmwifo biujetis kanonis proeqts, mimdinare wlis saxelmwifo 

biujetis Sesrulebis mimdinareobis Sesaxeb saqarTvelos mTavrobis moxsenebas da 

saxelmwifo biujetis kanonis proeqtis Sesabamis qveynis ZiriTadi monacemebisa da 

mimarTulebebis dokuments ganixilavs parlamentis dargobrivi komitetebi. 

saqarTvelos parlamentis reglamentis 184-e muxlis me-5 nawilis `g~ qvepun-

qtis Tanaxmad, parlamentis komitetebis warmomadgenlebi plenarul sxdomaze war-

moadgenen komitetebis daskvnebs saxelmwifo biujetis proeqtTan dakavSirebiT. 

biujetis ganxilvis Cveulebrivi proceduris SemTxvevaSi dargobrivi komite-

tebi ufro efeqturad iqneba CarTuli sabiujeto procesSi, sadac maT SeeZlebaT 

maT dargebSi dagrovili eqspertuli codnis gamoyeneba saxelmwifo biujetis gan-

xilvisa da damtkicebis procesSi. 

 
2.3 parlamentis sajaro angariSis komiteti — safinanso kontrolis 

efeqturi organo  

 
sajaro angariSis komiteti aris erT-erTi instrumenti, romelsac parlamen-

ti iyenebs mTavrobis saqmianobis Sesamowmeblad. pirvelad aRniSnuli komiteti 
Seiqmna gaerTianebul samefoSi TemTa palatis rezoluciis safuZvelze 1861 
wels.  

sajaro angariSis komitetebi damaxasiaTebelia ZiriTadad britaneTis erTa 
Tanamegobrobis qveynebisTvis.  

zogadad, sajaro angariSis komitetebi parlamentis qveda palatis komitete-
bia. Tumca, am kuTxiT, aris gamonaklisebic. magaliTad, avstraliasa da indoeTSi 
sajaro angariSis komitetebi warmoadgenen orpalatian komitetebs, nigeriaSi ki 
parlamentis orive palatas aqvs sajaro angariSis komitetebi. rac Seexeba sajaro 
angariSis komitetebis raodenobas, isini gansxvavdebian qveynebis mixedviT. mal-
tis parlamentis sajaro angariSis komiteti Sedgeba Svidi wevrisagan, kanadis 
parlamentis sajaro angariSis komiteti — Cvidmeti wevrisagan, xolo indoeTis 
parlamentis — ocdaori wevrisagan. 

sajaro angariSis komitets aqvs kompetencia, gamoiZios da Seiswavlos yvela 
safinanso sakiTxi, parlamentis mier miniWebuli kompetenciis farglebSi. sajaro 
angariSis komiteti uflebamosilia, gamoiZios konkretuli sakiTxebi, romelic 

                                                 
19  iqve, 38. 
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ukavSirdeba mTavrobis angariSvaldebulebas parlamentis mimarT finansebis ad-
ministrirebis racionalurobis kuTxiT. Tavisi funqciis gansaxorcieleblad, sa-
jaro angariSis komitets miniWebuli aqvs damatebiTi da ufro specifikuri uf-
lebamosileba, rogoricaa sajaro finansebis Semowmeba da generaluri auditori-
sa da misi ofisis mier sajaro angariSTan dakavSirebuli moxsenebis Semowmeba da 
ganxilva.  

sajaro angariSis komiteti uflebamosilia, ganaxorcielos gamoZieba da mii-

Ros yvela is dokumentacia, romelic mas aucileblad miaCnia misi funqciebis sa-

Tanadod gansaxorcieleblad. komiteti uflebamosilia, Tavis sxdomebze miiwvi-

os mTavrobis wevrebi da miiRos maTgan pasuxebi sajaro finansebis xarjvis kano-

nierebasTan dakavSirebiT. sajaro angariSis komiteti SeimuSavebs saTanado reko-

mendaciebs da awvdis maT mTavrobis wevrebs da Sesabamis uwyebebs.20 

parlamentis sajaro angariSis komitetis saqmianobis efeqturobis ganmsazR-

vrelia misi Semadgenloba, ZiriTadi politikuri partiebis dabalansebuli war-

momadgenloba komitetSi da mTavrobis ministrebis gamoricxva komitetis Semad-

genlobidan. sajaro angariSis komiteti damoukidebeli unda iyos Tavis saqmiano-

baSi da daculi unda iyos mTavrobis yovelgvari Carevisagan.21 

sajaro angariSis komitetis kompetenciebs Soris mniSvnelovania mis mier sa-
jaro finansebTan dakavSirebiT rekomendaciebisa da daskvnebis SemuSaveba, gamo-
Ziebis warmoeba mimdinare da gaweul xarjebTan dakavSirebiT, damoukideblad, 
mTavrobis Carevis gareSe Temebis SerCeva, romelzec warmarTavs gamoZiebas, aq-
centireba mTavrobis angariSvaldebulebaze parlamentis winaSe finansebis xar-
jvasTan dakavSirebiT, moTxovna, mTavrobis wevrebma komitetis kiTxvebs pasuxi 
gascen.22 

sajaro angariSis komitetis ZiriTadi funqciaa, daexmaros sakanonmdeblo 
organos, uzrunvelyos mTavrobis angariSvaldebuleba parlamentis mimarT, sa-
jaro finansebisa da resursebis gamoyenebis kuTxiT. komiteti amowmebs sajaro 
finansebis xarjvis sakiTxs da akontrolebs mas. vestministeris tipis mmarTve-
lobis modelSi, sajaro angariSis komitetebi ar arian dakavebuli politikis sa-
kiTxebiT, maTi saqmea politikis ganxorcielebis efeqturobisa da efeqtianobis 
gzebis moZieba.23 

sajaro angariSis gavlenis tests warmoadgens ara is, ramdenad misaRebia 
mTavrobisaTvis misi rekomendaciebi, aramed is, aRmasrulebeli xelisufleba ro-
gor asrulebs maT.24 

parlamentis safinanso-sabiujeto komiteti da sajaro angariSis komiteti 
mniSvnelovan pozitiur rols asrulebs sabiujeto procesSi. safinanso-sabiuje-
to komitetis ZiriTadi funqcia Semosavlebisa da xarjebis damtkicebaa , xolo 

                                                 
20  Stapenhurst R., Pelizzo R.,. Olson D.M, Trapp L.V, Legislative Oversight and Budgeting, A World Perspective, 

The World Bank, Washington DC, 2008, 118-120. 
21  iqve, 121. 
22  iqve, 123. 
23  Johnson N., Financial Oversight, a Handbook for Parliamentarians, World Bank Institute, 14-16, <http:// 

gopacnetwork.org>. 
24  iqve, 17. 
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sajaro angariSis komitetis funqcia — sabiujeto Tanxebis gankargvis miznobrio-
bis saparlamento kontroli .25 

safinanso-sabiujeto komitetsa da sajaro angariSis komitets Soris mWidro 

urTierToba mniSvnelovania im kuTxiT, rom sajaro angariSis komiteti ZiriTa-

dad zedamxedvelobs biujetis Sesrulebas, maT Soris monitorings uwevs genera-

luri auditoris saqmianobas. magaliTad, germaniaSi sajaro angariSis komiteti sa-

biujeto komitetis qvekomitets warmoadgens. gaerTianebul samefoSi da avstra-

liaSi sajaro angariSis komiteti realurad ar monawileobs sabiujeto procesSi. 

igi uSualod ar iRebs monawileobas biujetis ganxilvis procesSi gamarTul deba-

tebSi, sajaro angariSis komitets ar aqvs mWidro urTierToba safinanso-sabiuje-

to komitetTan da sxva dargobriv komitetebTan.26  

safinanso-sabiujeto komitetisa da sajaro angariSis komitetis efeqturi Ta-

namSromloba xels Seuwyobs parlamentis safinanso kompetenciis gaZlierebas da 

misi sakontrolo funqciis amaRlebas. 

parlamentis wevrebma seriozuli yuradReba unda dauTmon sajaro angariSis 

komitetis rolis gaZlierebis gzebis SemuSavebas da aqcenti unda gaakeTon Semdeg 

sakiTxebze: SeinarCunon qveynis sajaro seqtoris erTianoba, gazardon parlamen-

tis SesaZlebloba, daamuSaon auditoruli informaciis mzardi moculoba.27 

efeqturma sajaro angariSis komitetma unda ganaxorcielos Semdegi funqcie-

bi: sajaro angariSis komiteti unda iyos SedarebiT patara, komitets unda xel-

mZRvanelobdes opoziciuri partiis warmomadgeneli, sajaro angariSis komitetis 

Tavmjdomare unda iyos uxucesi parlamentari, komitetis wevrebi unda dainiSnon 

sruli vadiT da Sesabamisi resursebis uzrunvelyofiT, komitetis funqcia naT-

lad unda iyos gawerili, komitetis wevrebi xSirad unda Seikribon, sajaro anga-

riSis komitetis ganxilvebi Ria unda iyos sazogadoebisTvis, generaluri audi-

toris moxseneba avtomaturad unda gadaeces sajaro angariSis komitets, genera-

luri auditori unda Sexvdes komitetis wevrebs, raTa maTTan erTad ganixilos 

angariSis mniSvnelovani sakiTxebi, komitetma unda SeimuSaos oficialuri, sa-

fuZvliani angariSebi parlamentisaTvis weliwadSi erTxel mainc. 28 

sajaro angariSis komitetis mniSvnelovani principebia angariSvaldebuleba 

da gamWvirvaloba. igi muSaobas iwyebs generaluri auditoris moxsenebis ganxil-

viT. mas Semdeg, rac komiteti miiRebs moxsenebas auditis samsaxuridan, sakomite-

to mosmenebi aris mTavari meqanizmi, romelsac eswrebian saxelmwifo uwyebebi Se-

sabamisi organoebi komitetis wevrTa kiTxvebze pasuxis gasacemad. sajaro angari-

Sis komitetis mier gamoZaxebuli Tanamdebobis pirebi eswrebian sakomiteto mos-

menebs. sajaro angariSis komitetTa umravlesobaSi kiTxvebi mimarTulia ara mxo-

                                                 
25  Krafchik W., Joachim W., The Role of Parliament in the Budget Process, 1999, 11, <http://www.resdal.org>. 
26  Krafchik W., Joachim W., The Role of Parliament in the Budget Process, 1999, 11-12, <http://www.resdal.org>. 
27  Commonwealth Parliamentary Association, World Bank Institute, Parliamentary Financial Scrutiny: The Role 

of Public Accounts Committees, 7, <http://dev.cpahq.org>. 
28  iqve, 10. 
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lod konkretuli saministros ministrisaTvis, aramed, angariSgebis oficrisTvi-

sac, romelic aris samoqalaqo mosamsaxure departamentSi, romelic angariSval-

debulia parlamentTan safinanso mmarTvelobis kuTxiT. rogorc wesi, igi aris 

departamentis administraciuli Tavmjdomare. auditis samsaxuris moxsenebis 

proeqti ganixileba sakomiteto mosmenaze.29  

amasTanave, unda aRiniSnos, rom sajaro angariSis komitetis garda, sxva dar-

gobrivi komitetebis CarTva auditis angariSis Sesaxeb moxsenebis ganxilvaSi 

mniSvnelovnad gazrdis parlamentis sakontrolo kompetencias.30 

sajaro angariSis komiteti warmoadgens generaluri auditoris partniors. 

igi axorcielebs sakontrolo da sagamoZiebo uflebamosilebebs generaluri au-

ditoris mier miwodebul informaciebze dayrdnobiT.  

parlamentSi Zlieri sajaro angariSis komitetis funqcia unda iyos aRmasru-

lebeli xelisuflebis mier biujetis Sesrulebis kontroli, aseve biujetis wi-

naswar kontroli31.  

sajaro angariSis komiteti mniSvnelovani meqanizmia, riTac parlamenti uz-

runvelyofs sabiujeto kontrols mTavrobis saqmianobaze, finansebis kanonie-

rad da racionalurad gankargvis kuTxiT. 

sasurvelia, sajaro angariSis komitets hqondes generaluri auditoris mier 

wardgenili angariSis Seswavlis Sedegad mTavrobis mier administrirebuli saja-

ro finansebis Seswavlis kompetencia. 

sajaro angariSis komitetis ZiriTadi funqcia unda iyos parlamentis saxe-

liT, mTavrobis mier warmoebuli finansuri administrirebis Sefaseba. sajaro an-

gariSis komitetis saqmianobis mizans unda warmoadendes sajaro seqtoris resur-

sebis efeqtiani gamoyenebis stimulireba, finansebis xarjvis procesis sajaroo-

ba, dainteresebuli pirebisaTvis informaciis xelmisawvdomoba da mTavrobis an-

gariSvaldebulebis uzrunvelyofa parlamentis mimarT. 

sasurvelia, saqarTvelos saparlamento sistemaSi sajaro angariSis komite-

tis SemoReba, romelic kontrols gauwevs mTavrobis saqmianobas, maT Soris safi-

nanso sakiTxebTan dakavSirebiT. 

 
2.4 sabiujeto ofisis roli parlamentis mier safinanso kompetenciis 

efeqturad ganxorcielebaSi 
 

saqarTvelos parlamentis sabiujeto ofisi damoukidebel fiskaluri insti-

tuciaa, romlis umTavresi mizania, aRmasrulebeli xelisuflebis fiskaluri po-

                                                 
29  Wehner J., Effective Financial Scrutiny: The Role of Parliament in Public Finance, World Bank Parliamentary 

Staff Training program, 54, <http://siteresources.worldbank.org>. 
30  iqve, 55. 
31  biujetis ganxilvisa da miRebisas. 
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litikis damoukidebeli da miukerZoebeli analiziT, kvleviT, SefasebiTa da, sa-

Wiroebisamebr, rekomendaciebiT xeli Seuwyos sajaro finansebis marTvaze sapar-

lamento zedamxedvelobis gaZlierebas da, Sesabamisad, sajaro finansebis jan-

saR, gamWvirvale marTvasa da fiskalur mdgradobas saSualo/grZelvadiani peri-

odisTvis. sabiujeto ofisis aRniSnuli mandati miuTiTebs ofisis unikalur 

rolze fiskalur arqiteqturaSi da parlamentis mier winaswari Tu Semdgomi sa-

finanso kontrolis xarisxianad ganxorcielebis xelSewyobaze. 

2014 wels mniSvnelovani nabijebi gadaidga saqarTvelos parlamentis sabiu-

jeto ofisis saqmianobis maregulirebeli sakanonmdeblo bazis srulyofisa da 

misi saqmianobis saerTaSoriso standartebTan mosayvanad.  

ganxorcielebuli cvlilebebiT, sabiujeto ofisis maregulirebeli sakanon-

mdeblo baza mniSvnelovnad dauaxlovda ekonomikuri TanamSromlobisa da ganvi-

Tarebis organizaciis (OECD) mier deklarirebul ZiriTad principebs damouki-

debeli fiskaluri instituciebisaTvis. ganxorcielebuli cvlilebebis Tanax-

mad, safinanso-sabiujeto ofisi angariSvaldebulia sameTvalyureo sabWos wina-

Se, romelsac saqarTvelos parlamentis Tavmjdomare xelmZRvanelobs. 

parlamentis sabiujeto ofisis saqmianobis ZiriTadi mizania, ganaxorcielos 

aRmasrulebeli xelisuflebis fiskaluri politikis damoukidebeli da miuker-

Zoebeli analizi, kvleva da Sefaseba, raTa xeli Seuwyos sajaro finansebis mar-

Tvaze saparlamento zedamxedvelobis gaZlierebas da Sesabamisad, sajaro finan-

sebis jansaR, gamWvirvale marTvasa da fiskalur mdgradobas saSualo/grZelva-

diani periodisaTvis.32 

saqarTvelos parlamentis reglamentis 279-e muxlis pirveli nawilis Tanax-

mad, parlamentis, parlamentis komitetebis, fraqciebis, damoukidebeli parla-

mentis wevrebisa da parlamentis aparatis safinanso, sabiujeto da ekonomikuri 

xasiaTis sxva analitikuri informaciiT uzrunvelyofis mizniT, parlamentis apa-

ratis struqturaSi iqmneba sabiujeto ofisi. 

parlamentis sabiujeto ofisis mandati moicavs damoukidebeli fiskaluri 

instituciebisaTvis saerTaSoriso praqtikiT miRebul yvela ZiriTad funqcias. 

igi amzadebs makroekonomikur da fiskalur garemos, aseve, sajaro seqtoris fi-

nansuri marTvis sistemis ganviTarebis ZiriTadi tendenciebis periodul ana-

lizs, afasebs biujetis dagegmvis etapze sabiujeto agregatebis safuZvlad ga-

moyenebuli oficialuri makroekonomikuri daSvebebis (saprognozo maCveneble-

bis) safuZvlianobas, uflebamosilia, moamzados damoukidebeli makroekonomiku-

ri/fiskaluri prognozebi saSualo da grZelvadiani periodisTvis, afasebs mTav-

                                                 
32  sabiujeto ofisis roli da mandati, saqarTvelos parlamenti, 2014, 1, <http://www.par-

liament.ge>. 
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robis fiskaluri politikis Sesabamisobas sakanonmdeblo doneze gansazRvrul 

fiskalur limitebTan, afasebs aRmasrulebeli xelisuflebis fiskaluri poli-

tikis Sesabamisobas saSualo da grZelvadiani fiskaluri mdgradobis kursTan da 

arsebul fiskalur riskebs, aseve, uflebamosilia, moamzados rekomendaciebi ma-

koreqtirebeli fiskaluri RonisZiebebis Sesaxeb qveynis saSualo da grZelvadia-

ni fiskaluri mdgradobisa da moklevadiani makroekonomikuri stabilurobis uz-

runvelsayofad.33 

parlamentis sabiujeto ofisisadmi dainteresebul mxareTa molodini sabiu-

jeto ofisis saqmianobis xarisxis srulyofis mimarTulebiT gansakuTrebul 

datvirTvas sZens marTvis Sida meqanizmebis procedurebis daxvewasa da institu-

ciis profesiuli SesaZleblobebis gaZlierebas. 

sabiujeto ofisis strategiuli miznebi asaxavs nabijebs saqmianobis efeqtia-

nobis zrdisaTvis, kerZod, fiskaluri marTvis procesze saparlamento zedamxed-

velobis gaZlierebas fiskaluri politikisa da makroekonomikuri garemos anali-

zis daxvewis da sakanonmdeblo procesis xelSewyobis mimarTulebiT gansaxorci-

elebeli RonisZiebebiT.34  

saqarTvelos parlamentis sabiujeto ofisis strategiuli miznebi da amoca-

nebi orientirebulia imisken, rom mniSvnelovnad gaizardos saqarTvelos parla-

mentis roli sabiujeto procesSi, mTavrobis mier finansebis xarjvaze zedamxed-

velobis kuTxiT. 

am TvalsazrisiT, 2015—2018 wlebis strategiis Tanaxmad, sabiujeto ofisis 

pirvel mizans warmoadgens, fiskaluri politikisa da makroekonomikuri garemos 

damoukidebeli analiziTa da SefasebiT, parlamentis mxridan sabiujeto kon-

trolis gaZlierebisa da Sesabamisad, fiskaluri marTvis procesSi gamWvirvalo-

bisa da angariSvaldebulebis xelSewyoba.  

sabiujeto ofisis meore strategiuli mizania, sakanonmdeblo saqmianobaSi 

parlamentis sabiujeto ofisis rolis zrdiT sabiujeto saxsrebis marTvis efeq-

tianobis xelSewyoba. 

saerTaSoriso meqanizmebis gaTvaliswinebiT, parlamentis sabiujeto ofisma 

unda ganaxorcielos parlamentis drouli da efeqturi informireba sabiujeto 

procesis damoukidebeli da miukerZoebeli analiziT, fiskaluri politikiT da 

safinanso SeTavazebebiT. 

33  sabiujeto ofisis roli da mandati, saqarTvelos parlamenti, 2014, 2, <http://www.par-
liament.ge>. 

34  saqarTvelos parlamentis sabiujeto ofisi, axali institucia fiskaluri mdgradobis 
xelSewyobisTvis, 2015–2018 wlebis strategiuli ganviTarebis gegma, 2—6, <http://pbo. 
parliament.ge>. 
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parlamentis ZiriTad saqmianobas unda warmoadgendes safinanso da fiskalu-

ri politikis analizi da parlamentis wevrTa, parlamentis komitetebis informi-

reba aRniSnulTan dakavSirebiT.35  

saintereso modeli aqvs ugandis sabiujeto ofiss. aRniSnulma ofisma fun-

qcionireba daiwyo 2001 wlidan. igi efeqturad funqcionirebs da aZlierebs par-

lamentis sazedamxedvelo rols sabiujeto procesSi. igi exmareba parlaments, 

adekvaturad gaaanalizos makroekonomikuri politika, miiRos damoukidebeli 

informacia siRaribis tendenciebTan dakavSirebiT da daazustos ekonomikur 

zrdasTan dakavSirebiT mTavrobis mier parlamentisTvis wardgenili cifrebi. 

parlaments ki SesaZlebloba eZleva, informirebuli debatebi gauwios mTavrobas 

da saWiroebis SemTxvevaSi alternatiuli winadadebebi miawodos parlaments. aR-

niSnuli arsebiTad zrdis parlamentis sazedamxedvelo funqciebs, zrdis mTav-

robis angariSvaldebulebas parlamentis mimarT da parlamentarTa angariSval-

debulebas sakuTari amomrCevlebis mimarT.36 

parlamentis sabiujeto ofisi mniSvnelovnad ganapirobebs parlamentis finan-

sebze zedamxedvelobis uflebamosilebas. sabiujeto ofisi Tavisi arsiT aris damo-

ukidebeli uwyeba, maT Soris damoukidebeli aRmasrulebeli xelisuflebisagan, ro-

melic sakanonmdeblo organos analitikuri mxardaWeriT uzrunvelyofs, exmareba 

parlaments, iyos efeqturi sabiujeto ganxilvebis dros da SesTavazos mTavrobas 

sakuTari winadadebebi saxelmwifo biujetis proeqtis efeqturad formirebis 

kuTxiT. sabiujeto ofisis ZiriTadi funqciaa, Seqmnas obieqturi, sabiujeto, fiska-

luri da programuli informacia parlamentis wevrTaTvis, raTa maT Seiswavlon da 

gaaanalizon aRniSnuli informacia mTavrobis saqmianobaze zedamxedvelobis da sa-

biujeto kontrolis efeqturad ganxorcielebis kuTxiT.37 

sabiujeto ofisis efeqturi funqcionireba uzrunvelyofs sabiujeto pro-

cesis Riaobas da angariSvaldebulebas, aseve, aZlierebs parlamentis teqnikur 

da analitikur SesaZleblobebs mTavrobasTan sabiujeto sakiTxebze molaparake-

bebis dros.38 

sabiujeto sakiTxebSi parlamentis wevrTa CarTuloba ufro damajerebels 

xdis Tavad biujets. efeqtiani sabiujeto ofisis pirobebSi, parlamenti drou-

lad da kvalificiurad pasuxobs biujetis winaSe mdgar gamowvevebs. Sesabamisad, 

mTavrobac met Zalisxmevas swevs imasTan dakavSirebiT, rom racionalurad xar-

jos sabiujeto saxsrebi. 

                                                 
35  Parliamentary Budget Office of Australia, the Charter of Budget honesty Policy – Policy Costing Guidelines, 

Australia, 2012, 1, <http://www.treasury.gov.au>. 
36  Parliamentary Budget Office of Australia, the Charter of Budget honesty Policy – Policy Costing Guidelines, 

Australia, 2012, 1, <http://www.treasury.gov.au>. 
37  Strengthening Parliament’s Budgetary Oversight Function: The Case for a Budget Office, 1-3, <http://www. 

policyforum-tz.org>. 
38   iqve, 3. 



 
 

 
samarTlis Jurnali,   №1, 2015 

 

 344 

damoukidebeli sabiujeto ofisi exmareba parlamentis wevrebs biujetirebis 

arsis, mTavrobis winaSe mdgari farTo fiskaluri gamowvevebisa da mTavrobis mi-

er gaweuli xarjebis gaazrebaSi. amasTanave, vinaidan saxelmwifo biujeti ZiriTa-

dad warmarTulia mTavrobis mier, sabiujeto ofisi parlamentis wevrebs da komi-

tetebs uzrunvelyofs saTanado SesaZleblobiT, raTa xeli Seuwyon sabiujeto 

process, uzrunvelyon sabiujeto zedamxedveloba da mTavrobis angariSvalde-

buleba xarjvasa da politikis iniciativebze. sabiujeto ofisi exmareba parla-

ments Tavisi sakonstitucio uflebamosilebis ganxorcielebaSi.39 

efeqturi sabiujeto ofisi unda asrulebdes Semdeg funqciebs: man unda Ses-

Tavazos Sesabamis adresatebs winaswari ekonomikur prognozi, romelic damouki-

debeli iqneba aRmasrulebeli xelisuflebisagan, SeimuSaos sabaziso Sefasebebi 

Semosavlebisa da xarjebis ganxorcielebis kuTxiT, kanonmdeblobis Sesabamisad, 

gaaanalizos aRmasrulebeli xelisuflebis mier warmodgenili biujetis proeq-

ti, SeimuSaos sabiujeto proeqtebi erT welze meti vadiT. 40 

sasurvelia, saqarTvelos parlamentis sabiujeto ofisi ar iyos asocirebu-

li mxolod safinanso-sabiujeto komitetTan, igi analitikur da informaciul 

daxmarebas unda uwevdes parlamentis yvela komitets. sabiujeto ofisi unda em-

saxurebodes mTlianad saparlamento sistemas, xels uwyobdes mis analitikur, 

kvleviT saqmianobas. sabiujeto ofisi unda axorcielebdes safinanso sistemis 

analitikur da mecnierul Seswavlas, parlamentis safinanso kompetenciis efeq-

turad ganxorcielebis mizniT. 

 
3. saxelmwifo auditis samsaxurisa da erovnuli bankis roli biujetis 

ganxilvisa da damtkicebis procesSi 

 
3.1. saxelmwifo auditis samsaxuris roli biujetis ganxilvisa da 

damtkicebis procesSi 

 
sajaro finansebis sferoSi gamWvirvalobisa da angariSvaldebulebis gaZli-

ereba mTavari gamowvevaa ganviTarebis procesSi myofi ekonomikuri sistemebi-

saTvis fiskaluri pasuxismgeblobis TvalsazrisiT.41 

am kuTxiT, gansakuTrebul interess iwvevs saxelmwifo safinanso kontrolis 

specialuri kontroli, romelic saparlamento kontrolis nairsaxeobas warmo-

adgens.  

                                                 
39   Straussman J.D., Renoni A., Establishing a Parliamentary Budhet Office as an Element of Good Governance, 

Comparative Assessmentof Parliaments (CAP) Note Series, September 2009, 3 <http://cid.suny.edu>. 
40   iqve 3. 
41  Santiso C., Auditing, Accountibility and Anti-corruption: How Relevant are Autonomous Audit Agenicies?, 

GCR, 2007, 358, <www.transparency.org>. 
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damoukidebeli makontrolebeli organoebis ZiriTadi funqcia tradiciu-

lad mTavrobis mier warmoebuli finansebis menejmentze zedamxedvelobaa, raTa 

uzrunvelyofil iqnes saxelmwifo finansebis erTianoba da Semowmebul iqnes 

mTavrobis finansuri informaciis sarwmunooba.  

zogadi klasifikaciis Tanaxmad, arsebobs ori tipis umaRlesi makontrolebe-

li instituti: sasamarTlos modeli da generaluri auditoris modeli. genera-

luri auditoris modeli gamoirCeva parlamentTan ufro axlo urTierTqmede-

biT, vidre auditoruli sasamarTlos modeli. sasamarTlos modeli aqcents ake-

Tebs xarjebis gawevis kanonierebaze, maSin rodesac generaluri auditoris mode-

li xazs usvams Sesrulebis auditis mniSvnelobas.42 

zogierTi mecnieri saxelmwifo auditis samsaxuris Semdeg klasifikacias 

gvTavazobs: damoukidebeli makontrolebeli uwyebebi, romlebic angariSgebas 

axorcieleben parlamentis mimarT (gaerTianebuli samefos auditis samsaxuri, 

amerikis SeerTebuli Statebis mTavrobis angariSgebis samsaxuri), damoukidebe-

li uwyebebi marTlmsajulebis funqciebiT (italiis saangariSo sasamarTlo) da 

damoukidebeli uwyebebi aRmasrulebeli xelisuflebis qveS (iaponiis auditis 

sabWo).43 

damoukidebeli makontrolebeli organoebi standartul tipebad klasifi-

cirdeba maTi instituciuri maxasiaTeblebisa da funqciebs mixedviT. am kuTxiT 

gamoyofen umaRlesi makontrolebeli organoebis sam tips: monokratiuli mode-

li, sasamarTlos modeli da bordis anu kolegiuri modeli. 

monokratiuli modelis pirobebSi ZiriTadi aqcenti keTdeba ufro ex post 

auditze, vidre ex ante kontrolze. sasamarTlos models gaaCnia kvazisasamarTlo 

uflebamosileba da xSirad moqmedebs administraciuli tribunalebis formiT. 

bordis modeli gamoirCeva auditorTa bordis mier gadawyvetilebebis kole-

giurad miRebiT.44 

miuxedavad imisa, rom rTulia calsaxad romelime qveynis makontrolebeli 

organos zemoaRniSnuli sami modelidan romelimesaTvis mikuTvneba, mainc unda 

aRiniSnos, rom saqarTvelos saxelmwifo auditis samsaxuri SesaZlebelia miekuT-

vnos monokratiul models. misi misiaa, xeli Seuwyos demokratiuli mmarTvelo-

bisa da saxelmwifo finansebis efeqtianad xarjvas. 

saxelmwifo auditis samsaxuri arsebiTad damoukidebelia aRmasrulebeli xe-

lisuflebisagan, Tumca mas mWidro kavSiri aqvs umaRles warmomadgenlobiT orga-

nosTan rogorc am institutis formirebis, ise angariSvaldebulebis kuTxiT. 

                                                 
42  Wehner J., Effective Financial Scrutiny: The Role of Parliament in Public Finance, World Bank Parliamentary 

Staff, Training Program, 48; <http://siteresources.worldbank.org>. 
43  Pausner P. L, George Mason University, Legislatures and Budgeting, 24,< http://www.oecd.org>. 
44  Santiso C., Eyes Wide Shut? The Politics of Autonomous Audit Agencies in Emerging Economies, CIPPEC, 

31 de mayo de 2007, 8-9, <www.papers.ssrn.com>.  
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`saxelmwifo auditis Sesaxeb~ kanoni praqtikulad saxelmwifo auditis samsa-

xuris mTlian saqmianobas parlamentis kontrols uqvemdebarebs da moicavs im an-

gariSebs, romlebic, saerTaSoriso standartebis Sesabamisad, garedan kontro-

lisa da gavlenisagan daculi unda iyos.45 

saqarTvelos saxelmwifo auditis samsaxuri finansur, funqciuri da organi-

zaciuli statusiT aris saerTaSoriso standartebis Sesabamisi umaRlesi makon-

trolebeli instituti, romlis ZiriTadi funqciaa parlamentis xelSewyoba aRmas-

rulebeli organoebis saqmianobaze saparlamento kontrolis ganxorcielebaSi. 

rac Seexeba saxelmwifo auditis samsaxuris monawileobas ex ante kontrolsa 

da ex post auditSi, unda aRiniSnos, rom saqarTvelos saxelmwifo auditis samsaxu-

ri aqtiurad monawileobs saqarTvelos parlamentis mier saxelmwifo biujetis 

ganxilvisa da miRebis procesSi (ex ante kontroli). 

saqarTvelos parlamentis reglamentis 183-e muxlis me-3 nawilis Tanaxmad, 

saxelmwifos auditis samsaxuri saqarTvelos parlaments warudgens daskvnas sa-

xelmwifo biujetis kanonis proeqtisa da am proeqtiT gaTvaliswinebuli Semosu-

lobebisa da gadasaxdelebis safuZvlianobisa da kanonierebis Sesaxeb, agreTve, 

moxsenebas mimdinare wlis saxelmwifo biujetis Sesrulebis mimdinareobis Sesa-

xeb saqarTvelos mTavrobis moxsenebis Taobaze. 

parlamentis reglamentis 184-e muxli adgens, rom `parlamentis plenarul 

sxdomamde erTi dRiT adre saxelmwifo auditis samsaxuri parlaments warudgens 

saxelmwifo biujetis kanonis proeqts gadamuSavebuli variantisa da am proeqtiT 

gaTvaliswinebuli Semosavlebisa da gadasaxdelebis safuZvlianobisa da kanonie-

rebis Sesaxeb~. 

saqarTvelos parlamentis reglamentis 184-e muxlis me-5 nawilis `b~ qvepun-

qtis Tanaxmad, `saxelmwifo biujetis kanonis proeqtis Sesaxeb sityviT gamodis 

generaluri auditori, romelic warmoadgens daskvnas saxelmwifo biujetis ka-

nonis proeqtis Sesaxeb~. 

saqarTvelos konstituciis 97-e muxlis me-3 punqtis Tanaxmad, weliwadSi or-

jer biujetis Sesrulebis winaswari angariSisa da sruli angariSis wardgenis 

dros parlaments saxelmwifo auditis samsaxuric warudgens moxsenebas mTavro-

bis angariSTan dakavSirebiT. es aris neitraluri, profesiuli Sefaseba biujetis 

xarjvis rogorc kanonierebis, aseve efeqtianobis TvalsazrisiT. amgvarma das-

kvnam ki SesaZloa mTavrobisadmi parlamentis negatiuri formirebis mimarTebiT 

arsebiTi gavlena iqonios da gaxdes kidec undoblobis inicirebis safuZveli. 46  

saqarTvelos auditis samsaxuri axorcielebs rogorc winaswar, aseve Sem-

dgom safinanso kontrols, rac mis saqmianobas ufro efeqturs xdis. 

                                                 
45  meringi m., sajaro finansebis marTva samxreT kavkasiaSi – gare da saparlamento safinan-

so kontroli, konstituciursamarTlebrivi CarCoebis analizi, GIZ–is programa, boni, 1 
noemberi 2014, 18, <http://sao.ge>. 

46   jibRaSvili z., parlamentis sakontroli uflebamosilebani sabiujeto sferoSi, Tb., 
2015, 2, <http://emc.org.ge>. 
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saqarTvelos parlamentis mier sabiujeto kontrolis damaxasiaTebel niSnad 

unda CaiTvalos is, rom erTmaneTTan mWidrod aris dakavSirebuli da faqtobri-

vad erTdroulad xorcieldeba biujetis miRebis dros parlamentis kompetencia 

misi saqmianobis ex ante da ex post fazebSi.47  

saqarTvelos parlamenti erTdroulad ixilavs saxelmwifo biujetis kanonis 

proeqts da moxsenebas mimdinare wlis saxelmwifo biujetis Sesrulebis mimdina-

reobis Sesaxeb. 

saxelmwifo auditis samsaxuri amzadebs daskvnas mTavrobis mier warmodgeni-

li momdevno wlis saxelmwifo biujetis kanonproeqtiT gaTvaliswinebuli gada-

saxdelebisa da Semosulobebis safuZvlianobisa da kanonierebis Sesaxeb. aRniSnu-

li valdebulebebis Sesasruleblad saxelmwifo auditis samsaxuri eyrdnoba Sem-

deg principebs: uzrunvelyofs Tu ara is mniSvnelovani makroekonomikuri da sxva 

daSvebebi, romlebsac biujetis kanonproeqtiT warmodenili finansuri informa-

cia eyrdnoba, aRniSnuli informaciis saTanado safuZvels; aris Tu ara biujetis 

kanonproeqtiT warmodgenili finansuri informacia saTanadod momzadebuli ar-

sebuli daSvebebis safuZvelze, safuZvliani da kanonieri moqmedi kanonmdeblo-

bis gaTvaliswinebiT, aris Tu ara biujetis kanonproeqtiT warmodgenili infor-

macia saTanadod wardgenili finansuri angariSgebis arsebuli principebis Sesa-

bamisad, xolo yvela arsebiTi daSveba adekvaturad ganmartebuli TandarTul ma-

salebSi.  

saqarTvelos saxelmwifo auditis samsaxuris 2014-2017 wlebis strategiuli 

ganviTarebis gegmis Tanaxmad, aqcenti keTdeba auditis samsaxuris angariSvalde-

bulebaze saqarTvelos parlamentis mimarT. 

strategiuli gegmis Tanaxmad, saxelmwifo auditis samsaxuri parlaments wa-

rudgens informacias sabiujeto saxsrebis miznobrivad xarjvasTan dakavSire-

biT, agreTve angariSebs sajaro uwyebebis saqmianobis Sesaxeb, riTac xels uwyobs 

sajaro seqtoris angariSvaldebulebisa da gamWvirvalobis principebis dacvas 

parlamentisa da sazogadoebis winaSe. 

saqarTvelos saxelmwifo auditis samsaxuris 2014-2017 wlebis strategiuli 

ganviTarebis gegmaSi naTlad gaiwera is, rom saxelmwifo auditis samsaxuris mi-

zania, xeli Seuwyos parlamentis mier mTavrobaze saparlamento kontrolis gan-

                                                 
47   ex ante fazaze parlamentis saqmianobaSi igulisxmeba parlamentis mier mTavrobisaTvis 

xarjebis gaRebis uflebamosilebis miniWeba. igi moicavs parlamentis rols biujetis 
dagegmvasa da xarjebis gaRebaSi. ex post fazaze kontroli xorcieldeba finansuri an-
gariSis ganxilvisas, gare auditis ganxorcielebisas, sabiujeto procesis SefasebiTi 
stadiis dros. ex ante fazaze ikveTeba parlamentis roli, roca igi monawileobs mTavro-
bisaTvis xarjebis gaRebis uflebamosilebis miniWebaSi. aRniSnuli xorcieldeba biu-
jetis kanonis miRebisas. ex post fazaze ki finansuri angariSi ukve mtkicdeba da wina 
planze iwevs gare auditis roli. 
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xorcielebas, aseve, sajaro seqtorSi angariSvaldebulebisa da sajaro finanse-

bis efeqtian da kanonier gankargvas.48 

rac Seexeba saxelmwifo auditis samsaxurisa da parlamentis urTierTobis 

kuTxiT saerTaSoriso gamocdilebas, igi gansxvavdeba evropuli qveynebis mixed-

viT. 

magaliTad, avstriaSi parlaments ufleba aqvs, miuTiTos auditis samsaxurs, 

ganaxorcielos auditis saqmianoba, auditis samsaxuri ki valdebulia daemorCi-

los parlamentis miTiTebas auditis ganxorcielebasTan dakavSirebiT. magali-

Tad, daniaSi, auditis samsaxuris warmomadgenlebi ar eswrebian komitetis Sex-

vedrebs, rac Seexeba latvias, unda aRiniSnos, rom parlamenti ar aris uflebamo-

sili, daavalos auditis samsaxurs auditis ganxorcieleba. rac Seexeba espaneTs, 

mxolod auditis samsaxuris xelmZRvaneli eswreba komitetis sxdomebs, rodesac 

ixileba auditis samsaxuris angariSi.49 

saxelmwifo auditis samsaxuri e.w gare saparlamento, safinanso-sabiujeto 

da ekonomikuri kontrolis dawesebulebaa, romlis meSveobiTac swored parla-

menti axorcielebs kontrols. es erTgvari saparlamento `sacecia~, parlamentis 

yoveldRiuri sakontrolo saqmianobis SeuZleblobis sakompensaciod Seqmnili. 

Sesabamisad, am instituts angariSvaldebulebac mxolod parlamentis winaSe aqvs. 

saxelmwifo auditis samsaxuris instituciuri buneba da daniSnuleba formalur-

samarTlebrivad gamoricxavs mis damokidebulebas konkretuli politikuri ne-

bisadmi. Sesabamisad, generaluri auditoric ar aris parlamentis winaSe politi-

kuri pasuxismgeblobis matarebeli.50 

umaRlesi makontrolebeli organos damoukideblobis standarti moicavs mis 

instituciur, pirovnul da finansur damoukideblobas.51 

sabiujeto kontrolis ganxorcielebis umTavresi momenti aris is, rom misi 

saSualebiT yvelaze ukeTesad SeiZleba gatarebuli saxelmwifo da fiskaluri 

politikis Sedegianobis danaxva.52 

saparlamento demokratiis qveyanaSi damoukidebel, gare safinanso kontro-

lis organos sakuTari zemoqmedebis gaZliereba parlamentis saSualebiT SeuZ-

lia. imavdroulad, mas SeuZlia, parlaments miawodos aRmasrulebeli xelisuf-

lebis realuri saqmianobis Sesaxeb obieqturi, neitraluri da profesionalurad 

48  saxelmwifo auditis samsaxuris 2014—2017 wlebis strategiuli ganviTarebis gegma, Tb., 
2014, 6—7. 

49  Directorate - General for Internal Policies, Policy Department Budgetary Affairs, Parliamentary Control of 
Budget Implementation, Study, 2012, 29, <http://www.ab.gov.tr>. 

50  jibRaSvili z., parlamentis sakontroli uflebamosilebani sabiujeto sferoSi, Tb., 
2015, 2, <http://emc.org.ge>. 

51  Santiso C., Eyes Wide Shut? The Politics of Autonomous Audit Agencies in Emerging Economies, CIPPEC, 
31 de mayo de 2007, 12, <www.papers.ssrn.com>. 

52   maTiaSvili m., sadisertacio naSromi Temaze: uSualo da warmomadgenobiTi mmarTve-
loba saxelmwifo kontrolis ganxorcielebaSi, g.robaqiZis saxelmwifo universiteti, 
Tb., 2010, 109—110, <http://www.nplg.gov.ge>. 
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mopovebuli informacia. msgavsi xarisxisa da politikuri gavlenisgan Tavisufal 

informacias parlamenti ver miiRebs verc erTi sxva damoukidebeli organizaci-

isgan. Sesabamisad, parlamentsa da gare safinanso kontrolis organos Soris ndo-

baze damyarebuli TanamSromlobis safuZvelze, warmoiqmneba urTierTmomgebia-

ni, egreT wodebuli win-win situacia, romelic saboloo jamSi qveynis moqalaqee-

bisTvis moitans instituciur sargebels da Seqmnis mniSvnelovan damatebiT Ri-

rebulebas.53 

 
3.2. saqarTvelos erovnuli bankis roli biujetis ganxilvisa da 

damtkicebis procesSi 

 
centraluri bankis statusis ganmsazRvreli niSnebi yvelaze metad mis fun-

qciebSi vlindeba. centraluri banki, wminda sabanko funqciebis garda, axorcie-

lebs saemisio da normaTSemoqmedebiT saqmianobas.  

kanonmdeblobiT centralur banks miniWebuli aqvs farTo uflebamosileba-

ni. igi uflebamosilia, ganaxorcielos fuladi emisia, fulis mimoqcevis, kredi-

tis, angariSsworebis, savaluto kursis regulireba da kontroli, igi SeimuSavebs 

da atarebs fulad-sakredito politikas, uzrunvelyofs erovnuli valutis myar 

kurss saerTaSoriso safinanso bazarze da zrunavs inflaciis dabali donis Se-

narCunebisaTvis, asrulebs bankTa bankisa da mTavrobis fiskaluri agentis 

rols.54 

msoflios wamyvan qveynebSi centralur banks ori ZiriTadi funqcia gaaCnia: 

erTi mxriv, inflaciis mxardaWera, inflaciis regulireba da, meore mxriv, ekono-

mikis zrdisa da umuSevrobis regulireba. yvela qveyanaSi centraluri banki ban-

kTa bankad rCeba Tavisi iuridiuli funqciiT, xolo maregulirebeli organo 

yvelgan calkea. ase xdeba amerikis SeerTebul StatebSi, inglisSi, ruseTSi, Tum-

ca, ZiriTadi tendenciis Tanaxmad, komerciuli bankebis maregulirebeli funqcia 

centraluri bankis funqciebs emijneba 55 

`saqarTvelos erovnuli bankis Sesaxeb~ organuli kanonis me-3 muxlis Tanax-

mad, erovnuli bankis ZiriTadi amocanaa fasebis stabilurobis uzrunvelyofa. 

erovnulma bankma unda uzrunvelyos safinanso sistemis stabiluroba, gamWvirva-

loba da xeli Seuwyos qveyanaSi mdgrad ekonomikur zrdas. 

                                                 
53   eringi m., sajaro finansebis marTva samxreT kavkasiaSi – gare da saparlamento safinan-

so kontroli, konstituciursamarTlebrivi CarCoebis analizi, GIZ-is programa, boni, 1 
noemberi 2014, 6, <http://sao.ge>. 

54  Sengelia r., sazRvargareTis qveynebis safinanso samarTali, Tb., 2004, 170-171 
55  jgerenaia e., erovnuli banki msoflio bazarze srulfasovan moqalaqed jer ver ga-

modgeba! 2008 , №2 (4), 2, <www.nplg.gov.ge>. 
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centraluri bankebis parlamentis mimarT demokratiuli angariSvaldebule-

ba momdinareobs centraluri bankebis samarTlebrivi bunebidan da demokratiul 

sistemaSi misi adgilidan.56  

centralur banksa da parlaments Soris urTierTobam unda Seasrulos didi 

roli centraluri bankebis damoukideblobis nebismier SefasebaSi. centraluri 

bankebi valdebuli unda iyvnen, angariSiT warsdgnen parlamentis winaSe maT mier 

ganxorcielebul monetarul politikasTan dakavSirebiT.57 

centraluri bankis warmatebiTi saqmianobis ganmsazRvreli principia misi 

damoukidebloba. erovnuli bankebis instituciuri damoukidebloba aris misi 

warmatebuli da efeqtiani funqcionirebis safuZveli da aucilebeli piroba.58 

erovnuli bankis damokidebulebas parlamentze didwilad aZlierebs misi aq-

tiuri roli sabiujeto procesSi. 

saqarTvelos erovnuli banki aqtiurad monawileobs sabiujeto procesSi 

rogorc ex ante, ise ex post kontrolis fazaze. 

saqarTvelos parlamentis reglamentis 183-e muxlis me-2 nawilis Tanaxmad, 

saxelmwifo biujetis kanonis proeqti, saqarTvelos mTavrobis moxseneba mimdi-

nare wlis saxelmwifo biujetis Sesrulebis mimdinareobis Sesaxeb da saxelmwifo 

biujetis kanonis proeqtis Sesabamisi qveynis ZiriTadi monacemebisa da mimarTu-

lebebis dokumenti, agreTve maTi ganxilvis ganrigi da dro sxva organoebTan er-

Tad egzavneba erovnul banks. 

saqarTvelos parlamentis reglamentis 183-e muxlis me-3 nawili adgens, rom 

parlamentis safinanso-sabiujeto komitetis Semajamebel sxdomamde ori dRiT 

adre saqarTvelos parlaments erovnuli banki warudgens daskvnas saxelmwifo 

biujetis kanonis proeqtis ZiriTadi parametrebis Sesaxeb. 

saqarTvelos parlamentis reglamentis 184-e muxlis me-3 nawili gansazR-

vravs, rom parlamentis plenarul sxdomamde erTi dRiT adre erovnuli banki 

parlaments warudgens daskvnas saxelmwifo biujetis kanonis proeqtis gadamuSa-

vebuli variantis ZiriTadi parametrebis Sesaxeb.  

saqarTvelos erovnuli banki monawileobs rogorc saxelmwifo biujetis 

proeqtis ganxilvis winaswar stadiaze, ise misi Semdgomi ganxilvis procesSi. 

erovnuli bankis monawileoba sabiujeto procesSi xazs usvams saqarTvelos par-

lamentis Zlier kompetencias fulad-sakredito sferoSi. 

                                                 
56   Amtenbrink F., The Three Pillars of Central Bank Governance – Towards a Model Central Bank Law or a 

Code of Good Governance, 4, <www.imf.org>. 
57   Eijfinger S C.W., Goeberichts M. M., Central Bank Accountability and Transparency. Theory and Some 

Evidence, Discussion paper 6/00, Economic Research Centre of the Deutsche Bundesbank, November 2000, 4, 
<www.bundesbank.de>. 

58   meqvabiSvili e., erovnuli bankis `reformireba“ — korporaciuli Tu saxelmwifo in-
teresi? biznesi da kanonmdebloba, Tb., №3 (2008), 2-3, <www.nplg.gov.ge>. 
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rac Seexeba saerTaSoriso gamocdilebas, unda aRiniSnos, rom, magaliTad, 

portugaliis konstituciis 106-e muxlis Tanaxmad, biujetis Sesaxeb kanoni mu-

Savdeba, ganixileba da sruldeba Sesabamisi CarCokanonis Sesabamisad, romelic 

moicavs avtonomiuri fondebisa da samsaxurebis biujetebis SemuSavebisa da Ses-

rulebis wesebs. biujetis proeqts Tan erTvis moxsenebebi mTavari makroekonomi-

kuri indikatorebis evoluciis prognozis Sesaxeb, romelic gavlenas axdens biu-

jetze, agreTve, fuladi masis gazrdasa da sxva faqtorebze, wina biujetTan Se-

darebiT, Semosavlebisa da xarjebis prognozebSi mosalodneli cvlilebebis Se-

saxeb, saxelmwifo valis, saxazino operaciebisa da angariSebis Sesaxeb, avtonomi-

ur fondebsa da samsaxurebSi arsebuli viTarebis Sesaxeb, sabiujeto saxsrebis 

avtonomiuri regionebisa da adgilobrivi TviTmmarTvelobebisTvis gadacemis 

Sesaxeb, portugaliasa da sxva qveynebs Soris finansuri gadaricxvebis Sesaxeb, 

romlebic asaxulia biujetis proeqtSi.59 

poloneTis konstituciis 220-e muxli gansazRvravs, rom sabiujeto kanonma 

SeiZleba gaiTvaliswinos sabiujeto deficitis dafarva saxelmwifos centralu-

ri bankis winaSe valdebulebis aRebis gziT. poloneTis konstituciis 227-e mux-

lis Tanaxmad, poloneTis centraluri bankis organo, savaluto politikis sab-

Wo, yovelwliurad adgens savaluto politikis ZiriTad debulebebs da biujetis 

Sesaxeb kanonis proeqtTan erTad gansaxilvelad warudgens seims. savaluto po-

litikis sabWo sabiujeto wlis damTavrebamde xuTi TviT adre seims warudgens 

angariSs savaluto politikis ZiriTadi debulebebis Sesrulebis Sesaxeb.60 

centraluri bankis mmarTveloba ganimarteba ramdenime ZiriTadi cnebiT an 

qvakuTxediT, romlebic erTad qmnian bankis mmarTvelobis samarTlebriv safuZ-

vels. es garantiebia: damoukidebloba, demokratiuli angariSvaldebuleba da 

gamWvirvaloba.61 

aRniSnuli garantiebi didwilad ganapirobebs erovnuli bankis Zlier kompe-

tencias safinanso sferoSi. 

 
4. rekomendaciebi saxelmwifo biujetis ganxilvisa da damtkicebis 

proceduris srulyofasTan dakavSirebiT 
 

efeqturi parlamenti safinanso sakiTxebTan dakavSirebiT unda asrulebdes 

sam mniSvnelovan funqcias: igi CarTuli unda iyos sabiujeto procesSi, rogorc 

arCeuli warmomadgenlobiTi organo, romelic gamoxatavs xalxis interesebs, mas 

unda hqondes sabiujeto procesis yvela stadiaze aqtiuri funqcia, igi upirve-

lesad gamoixateba biujetis kanonis miRebaSi da am gziT saxelmwifo biujetisaT-

                                                 
59   sazRvargareTis qveynebis konstituciebi, nawili V, red. v.gonaSvili, Tb., 2007, 664. 
60   sazRvargareTis qveynebis konstituciebi, nawili II, red. v.gonaSvili, Tb., 2008, 677. 
61   Amtenbrink F., The Three Pillars of Central Bank Governance – Towards a Model Central Bank Law or a 

Code of Good Governance, 2, <www.imf.org>. 
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vis garkveuli legitimaciis miniWebaSi da, rac yvelaze mniSvnelovania, parlamen-

tma unda ganaxorcielos efeqturi sazedamxedvelo da sakontrolo funqciebi 

saxelmwifo finansebze. aRniSnuli unda moicavdes, rogorc ex ante, ise ex post fa-

zebSi kontrols.  

imisaTvis, rom samomavlod saqarTvelos parlamentma Rirseulad SeZlos ze-

moaRniSnuli sami funqciis Sesruleba, aucilebelia Camoyalibdes misi gaZliere-

bis gzebi: 

1. sasurvelia, gafarTovdes safinanso-sabiujeto komitetis roli, gafar-

Tovdes Tavad sabiujeto procesi rogorc parlamentSi, ise safinanso-sabiuje-

to komitetSi; 

2. sasurvelia, gaweul iqnes damatebiTi saganmanaTleblo samuSao, raTa par-

lamentis wevrebma da aparatis TanamSromlebma aimaRlon codna sabiujeto sa-

kiTxebTan dakavSirebiT; 

3. sasurvelia, gaumjobesdes komunikacia finansTa saministros, mTavrobas,

parlamentsa da sabiujeto komitets Soris; 

4. parlamentis samdivnom unda gazardos resursebi parlamentSi da safinan-

so komitetSi damatebiTi konsultantebis dasaqiraveblad, aseve, parlamentis 

TanamSromelTa codnis asamaRleblad; 

5. sasurvelia, uzrunvelyofil iqnen parlamentis wevrebi sabiujeto sakiTx-

ebTan dakavSirebiT specialuri ganaTlebiT; 

6. sasurvelia, dawesdes raime formiT finansuri sanqciebi safinanso-sabiu-

jeto komitetis warmomadgenelTaTvis, Tu isini gaacdenen komitetis sxdomebs;62 

7. sabiujeto procesi unda gaxdes farTod warmomadgenlobiTi.

aRniSnulSi igulisxmeba ara mxolod sabiujeto procesis ZiriTadi monawi-

leebis CarTuloba, aramed samoqalaqo sazogadoebis aqtiuri monawileoba masSi.  

rogorc zogierTi mecnieri aRniSnavs, parlaments xeli miuwvdeba alterna-

tiul informaciaze, analizze da sazogadoebrivi jgufebisa da samoqalaqo sa-

zogadoebis organizaciebze.  

amis gamocdileba sazRvargareTis qveynebis saparlamento praqtikaSi arse-

bobs. magaliTad, kanadasa da holandiaSi parlamentebi aqtiurad muSaoben sxva-

dasxva biznesjgufebTan da momuSave personalTan, raTa maT uzrunvelyon sayo-

velTao konsensusi da sazogadoebis maqsimaluri CarTuloba ZiriTad politikur 

sakiTxebSi.  

zog qveyanaSi, magaliTad, rogoricaa samxreT afrika, gana da ukraina, maTi 

parlamentebis analitikuri funqciebi gaZlierebulia damoukidebeli arasamTav-

robo organizaciebis monawileobiT politikur procesSi.63 

62   Bratic V., The Role of parliament in the Budgetary Process – The Example of the Croatian Parliament (2000-
2003), Occasional Paper No. 19, October 2004, 18, <http://www.ijf.hr>. 



 
 

 
T. avaliani,  ex ante safinanso kontrolis efeqturobis mniSvneloba sabiujeto procesSi  

 

 353

sabiujeto procesi unda iyos farTod warmomadgenlobiTi, xolo saxelmwi-

fo biujeti unda warmoadgendes konsensusis Sedegs. 

8. sabiujeto procesSi uzrunvelyofili unda iyos xelisuflebis danawile-

bis koncefcia, kerZod, kontrolisa da gawonasworebis principi da xelisufle-

bis ganStoebaTa TanamSromlobis valdebuleba.  

zogierTi mecnieris azriT, biujetis marTva (biujetze xelmZRvaneloba) asa-

xavs garkveul balanss sakanonmdeblo da aRmasrulebel prerogativebs Soris. 

aseTi balansis miRweva da SenarCuneba saxelmwifo xelisuflebisaTvis mniSvne-

lovan gamowvevas warmoadgens. amisaTvis ki saWiroa jerovnad iyos Seswavlili sa-

kanonmdeblo da aRmasrulebeli xelisuflebas Soris urTierToba sabiujeto 

procesis sxvadasxva etapze.64 

9. saxelmwifo finansebze efeqturi kontrolis ganxorcieleba.  

rogorc zogierTi mecnieri aRniSnavs, biujeti aris instrumenti mTavrobi-

saTvis, raTa man moaxdinos angariSgeba parlamentis winaSe.65 

imisaTvis, raTa SemuSavebul iqnes saqarTvelos parlamentis safinanso kompe-

tenciis ganxorcielebis efeqturi modeli, sasurvelia Semdegi sakiTxebis gaTva-

liswineba:  

sabiujeto procesis romel stadiaze unda CaerTos parlamenti; unda iyos Tu 

ara parlamenti sabiujeto procesis rogorc moTamaSe, aseve arbitri; ra periodi 

unda mieces parlaments biujetis gansaxilvelad; ra raodenobis da ra tipis in-

formacia esaWiroeba parlaments biujetis sakiTxis gansaxilvelad, unda hqon-

des Tu ara parlaments uflebamosileba, cvlilebebi Seitanos biujetSi da ra xa-

risxis uflebamosileba unda hqondes parlaments;66 

biujetis procesis adekvaturi konstituciuri reglamentaciisaTvis auci-

lebelia gaTvaliswinebul iqnes Semdegi faqtorebi: 

 sasurvelia, SemuSavdes jansaRi samarTlebrivi CarCo sabiujeto procesis 

dasaregulireblad. aRniSnulSi igulisxmeba sabiujeto procesis adekvaturi 

konstituciuri reglamentacia da misi saTanadod gawera sxva sakanonmdeblo aq-

tebSi.  

 sabiujeto procesis reglamentaciisas naTlad unda iyos gawerili pro-

cesSi monawile aqtorebis ufleba-movaleobebi. aRniSnulSi igulisxmeba is, rom 

kompetenciebi iyos ganWvretadi da yvelas kargad hqondes gaanalizebuli maTi 

ufleba-movaleobebi; 

                                                                                                                                                         
63   Staphenhurst R., Accountability and Transparency in the Budget Process: Tools and Mechanisms, World Bank 

Institute, Beirut, 22-24 June, 2004, 4. 
64   Santiso C., Parliaments and Budgeting: Understanding the Politics of the budget, December 18, 2005, 5, 

<www.papers.ssrn.com>. 
65   Streck M.,& Bauckaert G., The Iimpact of Performance Budgeting on the Role of Parliament: a Four Country 

Study, Public Management Institute, Leuven, Belgium, June 1-3, 2006, 1. 
66   Draman R., Overview of the Budget Process – Government/Legilative Relations and the Role of Information, 

Parliamentary Centre, 19, <http://siteresources.worldbank.org>. 
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 sabiujeto procesSi uzrunvelyofil unda iqnes parlamentis informireba 

sabiujeto sakiTxebTan dakavSirebiT, rac uzrunvelyofs sakanonmdeblo orga-

nos efeqtur CarTulobas biujetis sakiTxebis ganxilvasTan dakavSirebiT; par-

lamentis informaciul vakuumSi gaCerebiT xeli SeeSleba mis mier safinanso kom-

petenciis saTanado ganxorcielebas; 

 sasurvelia, uzrunvelyofil iqnes Ria da gamWvirvale sabiujeto proce-

sis ganxorcieleba, rac xels Seuwyobs procesis efeqturad warmarTvas; Ria da 

transparentuli sabiujeto procesi uzrunvelyofs sazogadoebis met ndobas da 

CarTulobas sabiujeto procesSi. samoqalaqo sazogadoeba exmareba parlaments 

da awvdis informacias im gamowvevebis Taobaze, romelTa winaSec sazogadoeba im-

yofeba, parlamenti ki sazogadoebis moTxovnebs sajaro politikis nawilad aq-

cevs, rac mTlianobaSi xels Seuwyofs efeqturi sabiujeto politikis dagegmvasa 

da ganxorcielebas. amasTanave, sazogadoebrivi organizaciebi daxmarebas gauwe-

ven parlaments mTavrobis mier biujetis Sesrulebis monitoringSi, raTa mTav-

robis zogierTi wevri, saWiroebis SemTxvevaSi, mxilebul iqnes korufciasa da 

samsaxurebrivi movaleobebis arajerovan SesrulebaSi. 

 sabiujeto procesSi uzrunvelyofili unda iyos balansisa da gawonaswo-

rebis efeqturi sistema, raTa parlamentma SeZlos sabiujeto procesSi srulfa-

sovani rolis Sesruleba. sasurvelia, gatardes Sesabamisi sakanonmdeblo zomebi, 

raTa saTanadod iyos garantirebuli mTavrobis angariSvaldebuleba parlamen-

tis winaSe da sakanonmdeblo organos kontrolis kompetencia parlamentis mi-

marT. amasTanave, parlamentis sakontrolo kompetencia gaZlierebul unda iqnes 

rogorc efeqturi sakomiteto sistemiT, ise damoukidebeli kontrolis meqaniz-

miT. 

 sasurvelia, konstituciis doneze saTanadod gaiweros parlamentis winaSe 

aRmasrulebeli xelisuflebis rogorc koleqtiuri, ise individualuri pasuxis-

mgeblobis sakiTxi maT mier sabiujeto uflebamosilebebis ganxorcielebasTan 

dakavSirebiT; 

 parlamentma unda SeimuSaos meqanizmebi, raTa aRmasrulebeli xelisufle-

bis organoebis angariSvaldebuleba da maTi kontroli uzrunvelyofil iqnes 

parlamentis mier; 

 parlamentma zegavlena unda moaxdinos biujetis proeqtis Sedgenaze aR-

masrulebel xelisuflebasTan urTierTqmedebis gziT jer kidev sakonsultacio 

etapze, rac xorcieldeba biujetis Sedgenamde erTi wlis ganmavlobaSi; 

 parlaments mniSvnelovani zegavlenis moxdena SeuZlia biujetze procesis 

bolos biujetSi cvlilebebis SetaniT; 

 parlaments mniSvnelovani zegavlenis moxdena SeuZlia biujetze mTavro-

bis mier sabiujeto saxsrebis xarjvaze zedamxedvelobis ganxorcielebiT, raTa 
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uzrunvelyofili iyos mTavrobis mier Tanxebis miznobrivi xarjva sabiujeto 

miznebisa da prioritetebis Sesabamisad; 

amasTanave, sasurvelia ufro metad aqtiuri muSaoba Sedegze orientirebuli 

biujetirebis mimarTulebiT.  

miuxedavad biujetirebis Sefasebis sirTulisa, saerTaSoriso gamocdileba 

(OECD qveynebis gamokiTxvaze dayrdnobiT) xazs usvams im ZiriTad pozitiur mi-

marTulebebs, romlebic, sxvadasxva qveynebis gamocdilebis SefasebiT, orienti-

rebuli biujetirebis mimarTulebiT reformebis gavleniT iqna miRweuli. esenia: 

 prioritetebis ukeT dasaxva — Sedegze orientirebuli biujetireba miCne-

ulia, rogorc sasargeblo instrumenti mokle- da saSualovadian periodSi prio-

ritetebis dasaxvisa da sajaro seqtoris mosalodneli Sedegebis naTlad war-

modgenisaTvis. garda amisa, is iZleva saSualebas, Sefasdes konkretuli progra-

mis Tavsebadoba da misi roli mTavrobis farTo politikis miznebisa da mosalod-

neli Sedegebis misaRwevad. 

 gamWvirvalobis zrda — Sedegebis/efeqtianobis Sesaxeb informaciis in-

tegrireba sabiujeto procesSi ganixileba, rogorc kanonmdeblebisa da sazoga-

doebis winaSe angariSvaldebulebis gaumjobesebis saSualeba. OECD-is wevri 30 

qveynidan 24 qveyanaSi mxarjavi dawesebulebebis mier miRweuli Sedegebis Sesaxeb 

informacia xelmisawvdomia sazogadoebisaTvis. aRniSnuli informacia SesaZloa 

miwodebul iqnes calkeuli mxarjavi dawesebulebebis an mTavrobis doneze miRwe-

uli Sedegebis Sesaxeb moxsenebis saxiT. gamWvirvalobis zrdis mimarTulebiT, sa-

yuradReboa aRniSnuli informaciis dasabuTebulobisa da obieqturobis sakiTxi, 

rac, Tavis mxriv, damoukidebeli auditoruli organos mniSvnelobas usvams xazs. 

 aqcentireba dagegmvis procesze — Sedegebis/efeqtianobis Sefasebis sis-

tema uzrunvelyofs damatebiT fokusirebas saSualovadiani dagegmvis procesze, 

ramdenadac mxolod sworad Camoyalibebuli saSualovadiani gegmis meSveobiT Se-

iZleba ganisazRvros yovelwliurad gansaxorcielebeli RonisZiebebi da aRniS-

nuli RonisZiebebis dasafinanseblad saWiro resursebi.  

 miRweuli Sedegebis monitoringi — Sedegebis efeqtianobis Sesaxeb 

informacia, rogorc sasignalo instrumenti, xazs usvams samTavrobo programe-

bis ganxorcielebasa da momsaxurebis miwodebasTan dakavSirebul problemebs. 

problemis an dabali ekonomiurobis/produqtiulobis drouli gamovlena iZle-

va saSualebas, gadaidgas Sesabamisi makoreqtirebeli nabijebi mis aRmosafxvre-

lad da efeqtianobis/produqtiulobis gasazrdelad.  

 moqalaqeTa informirebuli arCevanis xelSewyoba – saxelmwifo momsaxu-

rebis miwodebisas (magaliTad, ganaTleba, jandacva) Sedegebis Sesaxeb informa-

cia warmoadgens mniSvnelovan komponents moqalaqeTaTvis gadawyvetilebis miRe-

bis procesSi. Tumca, mizanSewonilia, rom aRniSnuli informacia moicavdes ara 

mxolod indikatorebis raodenobriv maCveneblebs, aramed damatebiT ganmartebas 
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miRweuli ekonomiurobis/produqtiulobis dabali an maRali donis ganmapirobe-

beli faqtorebis Sesaxeb, rac moqalaqes swori arCevanis gakeTebis saSualebas 

miscems.67 
 
 

5. daskvna 
 

gansaxilvel sakiTxTan dakavSirebiT, SesaZlebelia Semdegi daskvnis gakeTeba: 

naSromSi asaxuli saqarTvelos parlamentis finansuri kompetenciis analizi 

srulad ver faravs parlamentis finansuri kompetenciis yvela detalur aspeqts, 

Tumca masSi ganxilulia yvela is ZiriTadi sakiTxi, rac ganapirobebs parlamentis 

finansuri kompetenciis farglebs. 

naSromSi parlamentis finansuri kompetenciis TiToeuli aspeqti SedarebiT-

samarTlebrivi analizis WrilSia ganxiluli. 

kvlevis Sedegad TiToeul TavTan dakavSirebiT gamoikveTa tendenciebi da da-

saxul iqna gzebi sakanonmdeblo da sistemuri xarvezebis gamosworebis mizniT. 

saqarTvelos konstituciis saxelmwifo finansebisa da kontrolis TavSi, sa-

survelia, biujetis miRebis procedurasTan erTad, meti aqcenti gakeTdes parla-

mentis sakontrolo kompetenciis yvela mniSvnelovan aspeqtze da principebis do-

neze gaiweros is subieqtebi, romelTa meSveobiTac axorcielebs parlamenti safi-

nanso kompetencias. 

kvlevis Sedegad gamovlinda saxelmwifo biujetis politikuri, ekonomikuri 

da samarTlebrivi aspeqtebi.  

sxvadasxva qveynis magaliTebis Seswavlis Sedegad dadginda, rom saxelmwifo 

biujetis ganxilvisa da damtkicebis procedura parlamentebSi garkveuli Tavise-

burebebiT xasiaTdeba, radgan saxelmwifo biujeti ekonomikuri sistemis mniSvne-

lovan komponents warmoadgens.  

am kuTxiT, gamoikveTa Semdegi tendenciebi: zogierT qveyanaSi biujeti miiReba 

gamartivebuli wesiT, erTi mosmeniT, xolo zog qveynaSi biujetis miReba xorci-

eldeba Cveulebrivi kanonis miRebisaTvis damaxasiaTebeli wesiT, sami mosmeniT. 

biujetis damtkicebisa da ganxilvis procesze zegavlenis kuTxiT, kvlevis Se-

degad gamoikveTa parlamentebis Semdegi sami kategoria: 

biujetis SemmuSavebeli sakanonmdeblo organoebi – parlaments aqvs ufle-

bamosileba, Sesworebebi Seitanos saxelmwifo biujetis proeqtSi, ar gaiziaros 

mTavrobis mier SeTavazebuli mosazrebebi biujetTan dakavSirebiT, an Caanacvlos 

mTavrobis biujeti saxelmwifo biujetis proeqtis sakuTari versiiT (SvedeTi, 

amerikis SeerTebuli Statebi);  

                                                 
67  Sedegze orientirebuli biujetireba, ukeTesi praqtikis saxelmZRvanelo, saxelmwifo 

auditis samsaxuri, Tb., 2014, 27-28. 
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biujetze gavlenis momxdeni sakanonmdeblo organoebi – maT SeuZliaT, Ses-

worebebi Seitanon an uaryon mTavrobis mier SeTavazebuli sabiujeto winadadebe-

bi, Tumca, maT ar aqvT uflebamosileba, damoukideblad SeimuSaon TavianTi biu-

jetebi (italia, niderlandebi). biujetis proeqtSi Sesworebebis Setanis kompe-

tencia limitirebulia. maT SeuZliaT biujetis xarjebis Semcireba da ara 

gazrda. 

sakanonmdeblo organoebi mcire roliT sabiujeto procesSi an kompeten-

ciis gareSe – maT aqvT mcire kompetencia, cvlilebebi Seitanon biujetis proeq-

tSi, an uaryon mTavrobis mier SeTavazebuli biujeti (gaerTianebuli samefo). 

naSromis farglebSi Seswavlil iqna safinanso-sabiujeto komitetebis roli 

biujetis ganxilvisa da damtkicebis procesSi.  

kvlevis Sedegad gamoikveTa sabiujeto procesSi safinanso komitetis Car-

Tulobis sxvadasxva modeli. 

sakomiteto sistema SesaZleblobas aZlevs rigiT parlamentis wevrs, gana-

xorcielos saparlamento da sakanonmdeblo roli, romelic maTTvis mniSvnelo-

vania. 

kvlevis Sedegad dadginda, rom sajaro angariSis komitets unda hyavdes sta-

biluri da gamocdili wevrebi. wevrTa cvla gansakuTrebul zegavlenas axdens sa-

jaro angariSis komitetze misi farTo speqtris interesebidan, mgrZnobelobidan 

da kompleqsurobidan gamomdinare. 

politikurma partiebma unda gaataron zomebi, raTa SenarCundnen da mxari 

dauWiron sajaro angariSis komitetis wevrebs xangrZlivi drois ganmavlobaSi. 

aRniSnuli saSualebas miscems sajaro angariSis komitetis wevrebs, moipovon eq-

spertuli codna da integrirebul iqnen mTlian procesSi, romelic, Sesabamisad, 

Seamcirebs daZabulobas da gazrdis komitetis angariSebis siRrmes da siZlieres.  

sasurvelia, sakanonmdeblo aqtiT saTanadod gaiweros sajaro angariSis ko-

mitetis urTierToba saxelmwifo auditis samsaxurTan, rac xels Seuwyobs par-

lamentis mier efeqturi safinanso kontrolis ganxorcielebas. 

sasurvelia, sakanonmdeblo aqtiT naTlad gaiweros sajaro angariSis komite-

tis urTierToba aRmasrulebeli xelisuflebis organoebTan, riTac xazi gaesme-

ba aRmasrulebeli xelisuflebis angariSvaldebulebas parlamentis mimarT. 

naSromSi, saqarTveloSi gatarebuli reformebis kvaldakval da saerTaSori-

so modelebis Seswavlis Sedegad, gamoikveTa parlamentis sabiujeto ofisis mier 

realuri analitikuri da kvleviTi saqmianobis Catarebis aucilebloba. 

naSromis kvlevis Sedegad dadginda, rom, sasurvelia, parlamentis sabiuje-

to ofisi ar iyos asocirebuli mxolod safinanso-sabiujeto komitetTan, igi 

analitikur da informaciul daxmarebas unda uwevdes yvela komitetets da ori-

entirebuli unda iyos mTlianad parlamentis muSaobis xarisxis gaumjobesebaze.  
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amasTanave, sabiujeto ofisi ar unda axorcielebdes konkretul partiul Tu 

fraqciul dakveTebs, igi unda emsaxurebodes mTlianad saparlamento sistemas 

da xels uwyobdes mis analitikur saqmianobas. 

sabiujeto ofisi ar unda Semoifarglos mxolod kanonproeqtebis finansuri 

analiziT, rogorc wlebis ganmavlobaSi xdeboda, aramed aRniSnuli struqtura 

unda axorcielebdes safinanso sistemis analitikur da mecnierul Seswavlas 

parlamentis safinanso kompetenciis efeqturad ganxorcielebis mizniT.  

im qveynebSi, sadac funqcionirebs parlamentebis Zlieri sabiujeto ofisebi, 

aqcenti keTdeba am uwyebis damoukideblobasa da gamWvirvalobaze gadawyvetile-

bebis miRebis procesSi.  

naSromSi Seswavlil iqna saxelmwifo auditis samsaxuris roli ex ante da ex 

post mTavrobis mier biujetis Sesrulebis kontrolis dros. 

naSromSi ganxilulia saqarTvelos parlamentis finansuri kompetenciis gaZ-

lierebis gzebi. 

rogorc naSromidan irkveva, bevri ram aris gasakeTebeli saqarTvelos par-

lamentis finansuri kompetenciis gaZlierebis gzaze, upirvelesad ki aucilebe-

lia kontrolisa da gawonasworebis principisa da xelisuflebis ganStoebaTa Ta-

namSromlobis valdebulebis uzrunvelyofa saxelmwifos finansebis marTvis saq-

meSi.  

winaaRmdeg SemTxvevaSi, SesaZlebelia aRniSnuli sakiTxis mougvareblobam 

negatiuri Sedegi gamoiRos parlamentis, rogorc institutis, da qarTuli sa-

xelmwifos ganviTarebaze.  

saqarTvelos parlamentis finansuri kompetenciis gaZliereba xels Seuwyobs 

parlamentis, rogorc institutis, ganmtkicebas saqarTveloSi, Tu gaviTvaliswi-

nebT imasac, rom finansuri kompetencia parlamentis uZvelesi kompetenciaa.  
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dimitri gegenava
* 

jvrisweris aRiarebis problemebi qarTul samarTlebriv 
sinamdvileSi 

I. Sesavali 

samarTlis ganviTarebis mravalaTaswlovan istoriaSi ramdenime iseTi insti-

tuti gamoirCeva, romlebic droisa Tu epoqis miuxedavad, yovelTvis gansakuT-

rebuli yuradRebis sagani iyo, rasac Tavad am institutebis yofiTi mniSvneloba 

ganapirobebda. yvelaze aprobirebuli da gamoyenebadi samarTlebrivi warmonaq-

mnebi adamianTa Tanaarsebobis, cxovrebis gaumjobesebuli pirobebis uzrunvel-

yofisa da pirovnebis sulieri wyurvilis dasaurveblad iqmneba. 

kacobriobis Segnebuli arsebobis istoriidan erT-erTi uZvelesi da umTav-

resi sazogadoebrivi instituti ojaxia, sadac adamianis aRzrda da pirovnebad 

Camoyalibeba xdeba. ojaxi sazogadoebriv, ekonomikur, fsiqologiur, biologiur 

Tu zneobriv urTierTobebs aerTianebs.1 swored ojaxi da saojaxo urTierTobebi 

agrZnobinebs Tanamedrove adamians, rom igi Homo Sapiens-Tan erTad Homo Moralis-is 
kategoriasac miekuTvneba. nebismieri ojaxis SeqmnisaTvis sakvanZo momenti qor-

winebaa, romelic yovelTvis gansakuTrebul adgils ikavebda saRvTismetyvelo, 

samarTlebriv Tu sazogadoebriv mecnierebebSi. qorwinebiT iwyeba ojaxi da igia 

misi gafarToebis, ojaxebis Serwymis, naTesaobis axali xazebis Camoyalibebis sa-

fuZveli. amitomac araa gasakviri, rom mas uZveles religiebSic ki sakraluri 

mniSvneloba hqonda. Tumca mdgomareoba radikalurad qristianobis gavrcelebis 

Semdeg Seicvala. Tuki sxva religiebi mas siwminded miiCnevda, qristianobam sru-

liad gansakuTrebuli mniSvneloba mianiWa, kanonikuri samarTlis amosaval in-

stitutad aRiara, ris gamoc dResdReobiT igi erT-erTi yvelaze metad damuSave-

buli da ganxiluli movlenaa religiur dogmatikasa Tu samarTalSi. 

ojaxisa da qorwinebis qarTuli gageba gansakuTrebuli fenomenia, romelSic 

Serwymulia rogorc qristianuli, ise uZvelesi warmarTuli warmodgenebi da Cve-

ulebebi. saqarTvelos gaqristianebam qorwinebis axleburi gageba daamkvidra, 

romelic saukuneTa ganmavlobaSi qarTulma sazogadoebam gaiTavisa da religiu-

ri normebidan sazogadoebriv, yofiT qcevis wesebSi asaxa. amitomac sruliad bu-

nebrivad, saqarTvelos saxelmwifosa da saqarTvelos samociqulo avtokefalur 

marTlmadidebel eklesias Soris konstituciuri SeTanxmebis dadebisas religiu-

* Tsu-is iuridiuli fakultetis doqtoranti, asistent-profesori (EEU), daviT bato-
niSvilis samarTlis institutis direqtori.

1   nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2005, 150. 
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ri qorwinebis Taobaze norma konstituciur SeTanxmebaSi Caiwera. debulebis Ta-

naxmad, saxelmwifo aRiarebs eklesiis mier Sesrulebul jvrisweras kanonmdeb-

lobiT dadgenili wesiT.2 miuxedavad imisa, rom saxelmwifom deklaraciulad ga-

moxata neba da jvrisweris samarTlebrivi Sedegis aRiarebis specialuri, saxel-

mwifosa da eklesiis erToblivi komisiac Seiqmna, am mimarTulebiT qmediTi nabiji 

ar gadadgmula. konstituciuri SeTanxmebis dadebidan 12 weli gavida, Tumca `ka-

nonmdeblobiT dadgenili wesi~ jerac ar arsebobs, jvrisweris samarTlebrivi 

aRiareba ki kvlavac deklaraciaa da ara normativi. 

naSromis mizania, mimoixilos qorwinebis saero da saeklesiosamarTlebrivi 

gageba, maTi urTierTmimarTeba, jvrisweris aRiarebis instituti, misi gavrcele-

ba msofliosa da evropaSi konfesiaTa da saxelmwifoTa specifikurobis gaTva-

liswinebiT; naSromSi ganixileba jvrisweris aRiarebis Zveli qarTuli praqtika, 

gaanalizdeba is problemebi da sirTuleebi, romlebic saxelmwifosa Tu eklesiis 

mxridan xels uSlis jvrisweris aRiarebis procesis dawyebasa da kanonmdebloba-

Si asaxvas. problemaTa ganxilvisa da analizis Sedegad SemuSavdeba rekomendaci-

ebi da sakanonmdeblo winadadebebi, raTa konstituciuri SeTanxmebis debuleba 

praqtikasa da kanonmdeblobaSi iqnes implementirebuli. 

II. qorwinebis samarTlebrivi gageba

1. qorwinebis samoqalaqosamarTlebrivi gageba

saojaxo samarTali Lex Mercatoria araa da miuxedavad kulturaTa sxvaobisa, 

TiTqmis arc arasdros yofila. igi dRemde erT-erT mravalferovan da sistemaTa 

mixedviT, gansxvavebul samarTlis dargs warmoadgens, rac sazogadoebaTa kul-

turuli, mentaluri da istoriuli faqtorebiTaa ganpirobebuli.3 marTalia, sae-

ro da kanonikuri saojaxo samarTali Zalze daSorda erTmaneTs, Tumca es ukanaskne-

li dRemde inarCunebs aqtualobas da Tanamedrove saqorwino samarTlis erT-erTi 

mniSvnelovani wyaroa.4 swored qristianulma xedvam Camoayaliba Tanamedrove ganvi-

Tarebul saxelmwifoebSi miRebuli da aRiarebuli qorwinebis idea, misi arsi da Se-

madgeneli elementebi. 

qorwinebis erT-erT kvalificiur definicias modestinusi iZleva, romlis Ta-

naxmadac, qorwineba qalisa da mamakacis kavSiria, `mTeli cxovrebis erTianoba, RvTi-

uri da adamianuri samarTlis erToba~.5 msgavsi definiciaa imperator iustinianes 

2  konstituciuri SeTanxmeba saqarTvelos saxelmwifosa da saqarTvelos samociqulo 
avtokefalur marTlmadidebel eklesias Soris, me-3 muxlis pirveli winadadeba. 

3  Tsoukala Ph., Marrying Family Law to the Nation, The American Journal of Comparative Law, Vol. 58, 2010, 
905. 

4  Hofman Fr.J., The Development of the Canon Law of Marriage, Acta Juridica, 1983, 23. 
5   “Nuptiae sunt coniunctio maris et feminae et consortium omnis vitae, divini et humani iuris communicatio.”, 

Digesta Iustiniani, 23.2.1. 
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periodis romis samarTalSic. iustinianes instituciebis mixedviT, qorwineba mamaka-

cisa da qalis kavSiria, romlis arsic TanacxovrebaSia.6 sxvadasxva periodis roma-

ulsamarTlebrivi midgoma mniSvnelovania, raTa naTeli warmodgena Seiqmnas qorwi-

nebis Tanamedrove samarTlebriv gagebaze, vinaidan Tanamedrove saojaxo samarTali 

Zvelromauli, gansakuTrebiT, iustinianes Corpus Juris Civilis recefciis Sedegia da in-

stitutTa umravlesobis samarTlebrivi Sinaarsi dRemde ucvlelia. 

samoqalaqosamarTlebrivi mniSvnelobiT, qorwineba samarTlebrivi urTier-

Tobaa, romelic mis monawileTa Tanxmobas efuZneba da moiazrebs samarTlebriv 

qveteqsts, uflebebsa da movaleobebs.7 saxelmwifos funqciebidan gamomdinare, 

samarTlebrivi urTierTobebis internacionalizaciis, samarTlis erovnuli sa-

manebis gafarToebisa da samarTlis sistemaTa mudmivi urTierTqmedebis Sedegad, 

qorwinebis savaldebulo elementad misi saxelmwifo an adgilobrivi TviTmmar-

Tvelobis organoebSi registracia iqca. qorwinebas uamravi ufleba-movaleoba 

ukavSirdeba, romelzec samoqalaqo urTierTobaTa mniSvnelovani nawilia damya-

rebuli da romelTa moSla Tu arastabiluroba mTlianad samarTlebrivi siste-

mis, maT Soris, samoqalaqo brunvis rRvevasa da aramdgradobas gamoiwvevs. 

qarTuli samarTali qorwinebas swored Tanamedrove samarTlis ZiriTadi mi-

marTulebebisa da aspeqtebis WrilSi ganixilavs. saqarTvelos samoqalaqo kodeq-

sis Tanaxmad, qorwineba ojaxis Seqmnis mizniT qalisa da mamakacis nebayoflobiTi 

kavSiria, romelic registrirebulia saqarTvelos iusticiis saministros Sesaba-

mis organoSi.8 daqorwinebisaTvis mTavaria meqorwileTa asaki,9 romelic saqar-

TveloSi 18 welia,10 da dasaqorwinebel pirTa Tanxmoba. piris Tanxmobas, nebas gan-

sakuTrebuli mniSvneloba eniWeba qorwinebisas. saqorwino Tanxmoba unda gaices 

damoukideblad, visime zewolis gareSe, ise, rom piri acnobierebdes qorwinebisa 

da ojaxuri Tanacxovrebis yvela upiratesobasa da uaryofiT mxares.11 

saxelmwifos gadmosaxedidan, qorwinebaSi qalsa da mamakacTan erTad saxel-

mwifoc moiazreba.12 amitomac xsenebuli ori savaldebulo elementis garda, ar-

sebobs mesame kumulaciuri pirobac (qorwinebis registracia). pirveli oris Ses-

rulebis miuxedavad, qorwineba saxelmwifos mier aRiarebuli ar iqneba (ra Tqma 

unda, Sesabamisi samarTlebrivi SedegebiT) registraciis gareSe, radganac kanon-

                                                 
6   “Nuptiae autem sive matrimonium est viri et mulieris coniunctio, individuam consuetudinem vitae continens”, 

Institutiones Iustiniani, 1.9.1. 
7   Stathopoulos M.P., Secularization of Family Law in Greece, Israel Law Review, Vol. 22, No.3, 1998, 371. 
8   ix. saqarTvelos samoqalaqo kodeqsis („ssk“) 1106-e muxli. 
9   iqve, 1107-e muxlis „a“ qvepunqti. 
10   iqve, 1108-e muxlis pirveli nawili. 
11    Bernard J., The Evolution of Matrimonial Jurisprudence: The Opinion of a French Canonist, The Jurist, №41, 

1981, 107-108. 
12   Gori-Montanelli R., Botwinik D.A., Mexican Divorces: Italy, International Lawyer, №1, 1966-1967, 210. 
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mdeblobiT, qorwinebis warmoSobisaTvis swored samoqalaqo aqtebis registraci-

is organos mier misi registraciaa aucilebeli.13 

samoqalaqo qorwinebas ukavSirdeba meuRleTa ufleba-movaleobebis, maTi sa-

nivTo uflebebisa da saojaxosamarTlebrivi urTierTobebis warmoSoba rogorc 

erTmaneTis, ise ojaxis sxva wevrebis mimarT. qorwinebas misi saxelmwifo regis-

tracia aqcevs samarTlebriv institutad, uflebebisa da movaleobebis warmoSo-

bis safuZvlad da iuridiul faqtad. winaaRmdeg SemTxvevaSi, pirTa Tanacxovreba 

ubralo kohabitaciad14 miiCneva, rasac romaelebi konkubinatad moixseniebdnen.15 

 
2. qorwinebis kanonikursamarTlebrivi gageba 

 
qorwineba RvTaebrivi samarTlis erT-erTi uZvelesi institutia,16 misi qris-

tianuli arsi da idea bibliur saTaveebSia. qalisa da mamakacis Tanacxovrebis sa-

fuZvlad RmerTis mier qalis Seqmnaa moazrebuli,17 romelic mamakacis ganuyofe-

li nawili unda yofiliyo.18 Sesabamisad, adamianis sruli Semecneba da gaazreba 

mxolod qorwinebaSia SesaZlebeli.19 

wminda grigol RvTismetyvelis ganmartebiT, qorwineba, romelic colqmro-

basa da STamomavlobis gagrZelebas efuZneba, RmerTis mosawonia.20 Tumca, ra Tqma 

unda, qorwinebis mizani, rogorc Tavdapirveli, ise Semdgomi, ara mxolod STamo-

mavlobis Seqmna, aramed colisa da qmris ukeTesi da bednieri cxovrebis uzrun-

velyofaa.21 qorwinebis safuZveli siyvaruli unda iyos, romelsac RmerTi uner-

gavs adamians da aiZulebs col-qmars `Cvevaze Zlieri kavSiriT miemsWvalon er-

TmaneTs~.22 klimenti aleqsandrielis ganmartebiT, Tavad RmerTi aerTebs adamia-

nebs, akavSirebs maT da maTTan sufevs.23 

                                                 
13   „samoqalaqo aqtebis Sesaxeb“ saqarTvelos kanonis 48-e muxli. 
14 Cohabitatio romauli saojaxo samarTlis terminia, romelic colisa da qmris Tanaar-

sebobas, Tanacxovrebas gulisxmobs. sakonstituciosamarTlebrivi mniSvneloba ki 
mxolod meoce saukunis meore naxevarSi miiRo. 

15   ix. metreveli v., romis samarTali, safuZvlebi, Tb., 2005, 101. 
16   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 185. 
17   „da Seqmna RmerTman kaci saxed TUsad da xatad RmrTisa Seqmna igi, mamakacad da deda-

kacad qmna igini“, dabadeba, 1, 27; „da akurTxna igini RmerTman metyuelman: aRorZndiT da 
ganmravldiT. da aRavseT queyana¡ da eufleniT mas. da mTavrobdiT TevzTa zR¢saTa, da 
mfrinvelTa cisaTa, da yovelTa pirutyuTa, da yovelsa qveyanasa da yovelTa quewar-
mavalTa, mavalTa qveyanasa zeda“, dabadeba, 1, 28. 

18   mama paisi mTawmindeli, sityvebi, wigni IV, ojaxuri cxovreba, Tb., 2006, 33. 
19   Настольная Книга Священнослужителя, IV т., Издание Московской Патриархии, Москва, 1983, 291. 
20   Viscuso P., Orthodox Canon Law, Second Edition, Brookline, Massachusetts, 2011, 33. 
21   Encyclical Letter “Arcanum” of Pope Leo XIII on Christian Marriage to the Patriarchs, Primates, Archbishops, 

and Bishops of the Catholic World in Grace and Communion with the Apostolic See, 10th of 1880, 26.  
22   wm. ioane oqropiri, swavlani, n. belTaZis Targmani, wignSi: bWe siwminisa, Tb., 2008, 244-245. 
23   Настольная Книга Священнослужителя, IV т., Издание Московской Патриархии, Москва, 1983, 293. 



 
 

 
d. gegenava,  jvrisweris aRiarebis problemebi qarTul samarTlebriv sinamdvileSi  

 

 363

saqorwino kanonikuri samarTlis Camoyalibeba Tavad qorwinebis sakraluro-

bam da misma gansakuTrebulma religiurma mniSvnelobam ganapiroba, rasac safuZ-

vlad saeklesio saidumloebaTa Sesaxeb qristes swavleba daedo.24 wminda werilis 

Tanaxmad, qorwineba saRmrTo saidumloa,25 romelic zneobrivi srulyofilebis 

misaRwevad qalsa da mamakacs ara mxolod xorcielad, aramed sulieradac aer-

Tebs.26 qorwinebas, rogorc qristianul saidumlos, sami umTavresi mizani aqvs: ka-

cobriobis gamravleba da STamomavlobis Seqmna; meuRleTa urTierTdaxmareba, 

megobroba da Semweoba; xorciel vnebaTa dacxroma,27 xorcieli codvisaken midre-

kilebis daZleva.28 

tertulianem erT-erTma pirvelma Seadara qorwineba wminda ziarebas,29 rac 

xazs usvams mis mniSvnelobas, vinaidan evqaristia zogadad qristianuli eklesiis 

safuZvladaa miCneuli da qristes eklesiis amosavali ideaa. swored amitomac ga-

sakviri araa, rom axali aRTqmis mniSvnelovani nawili, wminda pavle mociqulis 

epistoleTa umravlesoba, qorwinebis arss, mis daniSnulebas, saojaxo urTier-

Tobebsa da col-qmris urTierTmimarTebas exeba.30 RvTaebrivi pozitiuri samar-

Tali, romelic saxarebaSia mocemuli, awesrigebs saojaxo sakiTxebs. igi pirdapir 

krZalavs bigamias, poligamiasa da ganqorwinebas31. 

qristianul samarTalSi, gansakuTrebiT dasavleTis eklesiaSi, qorwinebis 

qristianuli koncefcia romis samarTalSi aRiarebuli tradiciuli samarTleb-

rivi institutisa da ojaxis Sesaxeb sarwmunoebrivi Sexedulebis sinTezis Sede-

gad Camoyalibda. klasikurma monogamiurma romaulma qorwinebam qristianuli 

koncefciisTvis damaxasiaTebeli mudmivobisa da erTgulebis ideebi gaiTavisa, 

ris safuZvelzec Camoyalibda kanonikuri mowesrigeba.32 qorwinebis qristianuli 

gagebisa da samarTlis Serwyma pirvelad imperator iustinianes dros ganxorci-

elda.33 Semdeg ki Sua saukuneebis kanonikuri samarTlismcodneebma aqtiurad ga-

moiyenes iustinianes mier Camoyalibebuli samarTlebrivi modeli da qorwinebis 

kanonikursamarTlebrivi koncefciisTvis, saqorwino SeTanxmebisTvis romis sa-

marTlis klasikuri konsesualuri xelSekrulebis idea aiRes.34 Sedegad, qorwine-

ba ori piris xelSekrulebad miiCneva, romelsac pirTa Tanxmoba sWirdeba da uSu-

                                                 
24   Hofman Fr.J., The Development of the Canon Law of Marriage, Acta Juridica, 1983, 24.  
25   epistole pavle mociqulisa efeselTa mimarT, 5, 32. 
26   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 186. 
27   Viscuso P., Orthodox Canon Law, Second Edition, Brookline, Massachusetts, 2011, 34. 
28   nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2005, 151. 
29   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 187. 
30   ix. episoteleni pavle mociqulisa korintelTa mimarT I, 7, 7-10; efeselTa mimarT, 5, 22-

33; ebraelTa mimarT, 13, 4. 
31   Hayes P.J., Impediments to Marriage in the Catholic Church, The North American Review, Vol.180, 1905, 766. 
32   Hofman Fr.J., The Development of the Canon Law of Marriage, Acta Juridica, 1983, 28. 
33   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 188. 
34   Orsy L., Marriage in the Code of Canon Law, Law and Justice, 1988-1989, 11. 
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alod RmerTis mieraa dafuZnebuli,35 misi moSla an Sewyveta SeuZlebelia, garda 

gamonaklisi SemTxvevebisa.36 rac Seexeba aRmosavleTis (marTlmadidebel) eklesi-

as, igi qorwinebas ubralo garigebad an xelSekrulebad naklebad ganixilavda, 

jvriswera yovelTvis kurTxeul, gansakuTrebul sazogadoebriv institutad mo-

iazreboda,37 Tumca romauli samarTlis gavlenas verc is gaeqca da sruliad bu-

nebrivad, jvrisweris miseuli kanonikuri gageba bizantiuri samarTlebrivi sis-

temis ganviTarebas kvaldakval mihyva. 

 
III. jvrisweris aRiarebis samarTlebrivi praqtika 

 
1. jvriswera, rogorc samarTlebrivi faqti da misi aRiareba 

 
religiisa da saxelmwifos urTierTmimarTeba, aseve, saero da sasuliero in-

stitutTa mowesrigeba qveynebisa da konfesia-denominaciebis mixedviT gansxvav-

deba.38 Tanamedrove saxelmwifoTa umravlesoba sekularizmis momxrea, Tumca de-

mokratiuli qveynebis mniSvnelovan nawilSi dRemde moqmedebs saxelmwifo an pri-

vilegirebuli religiis sistema. miuxedavad imisa, Tu ra doziTa da intensivobiT 

viTardeboda saxelmwifosa da eklesias Soris urTierToba, istoriulad, eklesi-

is mowesrigebis sfero, romelSic saxelmwifo yvelaze aqtiurad ereoda, saojaxo 

samarTali iyo39. 

saeklesio samarTalma qorwinebis religiuri da samarTlebrivi gageba Seaer-

Ta, ramac jvrisweras ormagi, saRvTo saidumlosa da iuridiuli faqtis buneba 

daumkvidra.40 msgavsi statusis gamo, kanonikurma samarTalma SeimuSava jvriswe-

rasa da ganqorwinebasTan, zogadad saqorwino samarTalTan dakavSirebul norma-

Ta mTeli sistema, romelic dRemde aqtiurad gamoiyeneba. saeklesio wesiT qorwi-

nebis sami ZiriTadi maxasiaTebeli gamoiyo: a) specialuri rituali, ceremonia;                

b) qorwinebis momwesrigebeli Sida samarTali, normebi; g) qorwinebis ganxorcie-

lebaze uflebamosili piri, romelic pasuxismgebelia am normaTa aRsrulebaze.41 

samive Semadgeneli elementis arseboba aucilebelia. winaaRmdeg SemTxvevaSi, 

jvrisweris, rogorc iuridiuli faqtis, Sesaxeb msjeloba araseriozulia.  

TeoriaSi saxelmwifos mier religiuri qorwinebis aRiarebis ramdenime mode-

li arsebobs da maT Soris gansxvaveba ZiriTadad saxelmwifoSi gavrcelebuli, 

                                                 
35   Cahil E., Notes on Christian Sociology, The Irish Mothly, Vol.LI-LVI, 1923, 478. 
36   Meyendorff J., Christian Marriage in Byzantium: The Canonical and Liturgical Tradition, Dumbarton Oaks 

Papers, №44, 1990, 101. 
37   Orsy L., Marriage in the Code of Canon Law, Law and Justice, 1988-1989, 10. 
38   Schanda B., Religion and State in the Candidate Countries to the European Union – Issues Concerning 

Religoon and State in Hungary, Sociology of Religion, Vol.64, No.3, 2003, 335. 
39   Stathopoulos M.P., Secularization of Family Law in Greece, Israel Law Review, Vol.22, No.3, 1998, 367.  
40   CikvaiZe d., saeklesio samarTali, Tb., 2008, 115. 
41   Sapir G., Staatman D., Religious Marriage in a Liberal State, Cardozo Law Review, Vol.30, No.6, 2009, 2857. 
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aRiarebuli msoflmxedvelobiTaa ganpirobebuli.42 yvelaze zogadi klasifikaci-

iT, jvrisweris samarTlebrivi aRiarebis mixedviT, ori ZiriTadi modeli SeiZle-

ba gamoiyos: 1. sistema, romelSic samarTlebrivi Sedegebi mxolod samoqalaqo 

qorwinebas aqvs da 2. sistema, romelic samoqalaqo da religiuri qorwinebis for-

mebs Soris arCevanis SesaZleblobas iZleva im pirobiT, rom orives Tanabari sa-

marTlebrivi Sedegi eqneba.43 am ukanasknels xSirad alternatiulsac uwodeben.44 

Tavis mxriv, pirvel sistemaSi SeiZleba gamoiyos ori qvesistema, roca a) saxel-

mwifo ar aRiarebs religiur qorwinebas da ar ukavSirebs mas samarTlebriv Sede-

gebs, Tumca jvrisweris Catareba ar ikrZaleba da es dasaqorwinebel pirTa sur-

vilzea damokidebuli; b) saxelmwifo krZalavs religiur qorwinebas da mxolod 

samoqalaqo qorwinebaa nebadarTuli; meoreSi ki — a) sistema, roca saxelmwifo 

aRiarebs jvrisweras, magram ara yvela religiuri gaerTianebis mimarT; da siste-

ma, romelSic b) saxelmwifo aRiarebs yvela religiuri gaerTianebis mier ganxor-

cielebuli qorwinebis samarTlebriv Sedegs.45 

samoqalaqo qorwinebis modeli safrangeTis revoluciis dros aRmocenda, 

rodesac eklesiisa da saeklesio institutebis mimarT seriozuli brZola gaCaR-

da.46 dResdReobiT es modeli moqmedebs centralur evropaSi, samxreT amerikis 

saxelmwifoTa umravlesobaSi, aziisa da afrikis ramdenime qveyanaSi, romlebSic 

samarTlebrivi Zala mxolod samoqalaqo qorwinebas aqvs.47 

xSir SemTxvevaSi, roca kanonikuri qorwineba saero samarTlis normebiTaa 

aRiarebuli, misi samarTlebrivi mowesrigeba swored kanonikuri samarTlisTvi-

saa mindobili, Tumca saojaxo samarTlis sxva sakiTxebSi (magaliTad, Svilad ay-

vana, meurveoba da mzrunveloba, mSobelsa da Svilebs Soris urTierToba) mTlia-

nad saxelmwifo kanonmdeblobis monopoliaa.48 msgavsi alternatiuli sistema 

moqmedebs israelSi, sadac saojaxo samarTlis mowesrigeba, marTalia, saero do-

nezea, Tumca saxelmwifo aRiarebs TiToeuli religiuri gaerTianebis uflebas, 

Tavisi wevrebisTvis Tavad daadginos saojaxo samarTali, romlis farglebSic 

momavalSi imoqmedeben. aRniSnuli exeba rogorc sakuTriv ebraelebs, ise musli-

mebs, qristianebs da sxv.49 

alternatiuli sistema, aseve, moqmedebs saberZneTSi, romelmac meoce sauku-

nis oTxmocian wlebSi saojaxo samarTlis sekularizacia da Sualeduri poziciis 

dakaveba imiT moaxerxa, rom jvrisweras samarTlebrivi aRiareba SeunarCuna, Tum-

                                                 
42   Sapir G., Staatman D., Religious Marriage in a Liberal State, Cardozo Law Review, Vol.30, No.6, 2009, 

2855-2856.  
43   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 189. 
44   Stathopoulos M.P., Secularization of Family Law in Greece, Israel Law Review, Vol.22, No.3, 1998, 369. 
45   ix. Sapir G., Staatman D., Religious Marriage in a Liberal State, Cardozo Law Review, Vol.30, No.6, 2009, 

2855-2856. 
46   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 189. 
47   iqve. 
48   Scharffs B.G., Disparte S., Comparative Models for Transitioning from Religious to Civil Marriage Systems, 

Journal of Law and Family Studies, Vol.12, 2010, 415. 
49   Sapir G., Staatman D., Religious Marriage in a Liberal State, Cardozo Law Review, Vol.30, No.6, 2009, 2868. 
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ca igi mxolod iuridiul faqtad ganixila da ara saRmrTo saidumloebad.50 reli-

giuri qorwinebis aRiarebisTvis umniSvnelovanesia, mkacrad gaimijnos jvriswe-

ris religiur-dogmaturi da samarTlebrivi aspeqtebi, winaaRmdeg SemTxvevaSi, 

Tavad religiuri gaerTianeba ar iqneba aRiarebis momxre, vinaidan nebismieri re-

ligiisaTvis gacilebiT mniSvnelovania sakuTari wesebis dacva, vidre saxelmwi-

fos mxridan qorwinebisaTvis samarTlebrivi Zalis miniWeba. eklesiisaTvis saek-

lesio samarTali RvTaebriv kategorias ganekuTvneba, romelic misTvis yovel-

gvari eWvis gareSe adamianur samarTalze gacilebiT aRmatebulia.51  

2. jvrisweris aRiarebis samarTlebrivi praqtika

paradoqsia, magram istoriuli faqti, rom arcTu ise didi xnis (erT saukune-

ze cota meti) win romis papi pius IX wyevlida nebismier moZRvrebas, romelic ga-

marTlebulad miiCnevda saxelmwifo kanonmdeblobis arsebobas iseT sferoebSi, 

rasac eklesia saTavisod ganixilavda.52 maT Soris, ra Tqma unda, saojaxo urTier-

Tobebic moiazreboda. dReisaTvis mdgomareoba radikalurad Seicvala da es ara 

mxolod romaul-kaTolikur, aramed marTlmadidebel eklesiasac exeba. rac See-

xeba protestantul eklesias, igi marTlmadidebeli da romauli eklesiebisgan 

gansxvavebiT, yovelTvis ufro `samoqalaqo~, saero xasiaTs atarebda da saxelmwi-

fos kanonmdeblobasTanac metad harmonizebuli iyo. 

dResdReobiT religiuri qorwineba, jvriswera aRiarebulia msoflios bevr 

qveyanaSi, maT Soris, italiaSi, fineTSi, norvegiaSi, daniaSi, gaerTianebul same-

foSi, saberZneTSi, avstraliaSi, aSS-is StatTa umravlesobaSi da a.S.53 

2.1. jvrisweris araRiareba da samoqalaqo qorwinebis erTaderToba 

evropul saxelmwifoTa nawili, romelsac rTuli da winaaRmdegobebiT savse 

religiuri istoria aqvs, erideba eklesiasTan da zogadad, religiur gaerTiane-

bebTan mWidro urTierTobas, gansakuTrebiT, saojaxo samarTlis sferoSi. evro-

pul saxelmwifoTagan jvrisweris samarTlebriv Sedegebs ar aRiarebs germania, 

safrangeTi, avstria, rumineTi da a.S. 

qorwineba da saqorwino samarTali germaniaSi mTlianad samoqalaqosamarTleb-

riv sferoSi eqceva da am mimarTulebiT arcerT eklesias kompetencia ar gaaCnia.54 

50   Stathopoulos M.P., Secularization of Family Law in Greece, Israel Law Review, Vol.22, No.3, 1998, 371. 
51   elineki g., Zveli samarTlis brZola axal samarTalTan, z. nanobaSvilis Targmani, b. 

zoiZis redaqtorobiT, Tb., 2006, 37. 
52   ix. Encyclical Letter “Syllabus Errorum” of Pope Pius IX to the Venerable Brethren, all Patriarchs, Primates, 

Archbishops, and Bishops having favor and Communion of the Holy See, 8th of December of 1864.  
53   `http://www.orthodoxy.ge/samartali/jvristsera.htm~ [01.06.2014] 
54   robersi g., saxelmwifo da eklesia germaniaSi, wignSi: saxelmwifo da eklesia evrokavSiris 

wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 106. 
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religiur qorwinebas aranairi samarTlebrivi Sedegi ar ukavSirdeba, radgan qor-

wineba mTlianad saero institutad ganixileba da saxelmwifo saregistracio or-

ganoSi sruldeba.55 Tumca aRniSnuli ar krZalavs eklesiebis mier jvrisweris Cata-

rebas. germania nebas rTavs nebismier religiur gaerTianebas, Caataros religiuri 

qorwinebis rituali, Tumca im daTqmiT, rom mas samoqalaqo qorwineba win unda us-

wrebdes (am debulebis darRvevisaTvis sanqcia araa gaTvaliswinebuli).56  

safrangeTi, rogorc eklesiisa da saxelmwifos gamijvnis laicisturi mode-

lis mimdevari, saeklesio da saero qorwinebas srulad ganasxvavebs.57 1975 wlis 11 

ivlisis kanonis Tanaxmad, religiuri qorwineba da religiuri saqorwino samarTa-

li srulad ignorirebulia, qorwineba miCneulia mxolod samoqalaqosamarTleb-

riv institutad.58 

avstriaSi saeklesio jvriswera samoqalaqo qorwinebis statuss ar atarebs, 

mas xSirad mimarTaven ekonomikuri miznebidan gamomdinare, radganac saxelmwi-

fosTvis religiuri qorwinebis farglebSi dabadebuli bavSvebi martoxela dedis 

Svilebad ganixilebian, romlebic saxelmwifos mxridan sakmaod maRali socialu-

ri dacviT sargebloben.59 ganqorwinebis SemTxvevaSi, avstriaSi nebadarTulia 

mRvdlis mier morigebis proceduris warmoeba da qorwinebis SesanarCuneblad Se-

sabamisi konsultaciebi, Tumca es nebayoflobiTia.60 

rumineTSi religiuri qorwineba nebadarTulia, Tumca mxolod samoqalaqo 

qorwinebis Semdeg. aRniSnuli mowesrigebulia rumineTis samoqalaqo kodeqsis 

259-e muxliT.61 religiuri qorwinebis ceremoniis Casatareblad aucilebelia 

mRvdels an ceremoniis ganxorcielebaze uflebamosil RvTismsaxurs waredginos 

samoqalaqo qorwinebis damadasturebeli mowmoba.62 

 
2.2. jvrisweris aRiareba — alternatiuli modeli  

 
2.2.1. zogadad jvrisweris aRiarebis praqtikis Sesaxeb 

 
religiuri qorwinebis aRiarebis sakiTxi yvelaze aqtualuri iseT saxelmwi-

foebSia, sadac saxelmwifo eklesia arsebobs. am SemTxvevaSi jvrisweris ganxor-

                                                 
55   robersi g., saxelmwifo da eklesia germaniaSi, wignSi: saxelmwifo da eklesia evrokavSiris 

wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 106. 
56   iqve. 
57  basdevan-godeme b., saxelmwifo da eklesia safrangeTSi, wignSi: saxelmwifo da eklesia 

evrokavSiris wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 
2011, 209. 

58   iqve, 210.  
59   pozti r., saxelmwifo da eklesia avstriaSi, wignSi: saxelmwifo da eklesia evrokavSiris 

wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 453. 
60   iqve. 
61   Catean-Voiculescu L., Hurbean A., Legal Marriage Versus Religious Marriage Act in Light of the New 

Regulations of the Civil Code, Agora International Journal of Juridical Studies, №2, 2011, 2. 
62   iqve. 
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cielebac ki, misi religiuri xasiaTis miuxedavad, saxelmwifos kanonmdeblobi-

Taa mowesrigebuli. 

daniaSi religiuri qorwineba nebadarTulia da igi mowesrigebulia `qorwine-

bis Sesaxeb~ da `ucxoelTa Sesaxeb~ aqtebiT.63 religiuri qorwineba SeiZleba Ca-

tardes rogorc daniis saxalxo eklesiaSi, ise sxva aRiarebuli religiuri gaer-

Tianebis mier, risTvisac aucilebelia erT-erTi mxare mainc iyos am gaerTianebis 

wevri da Tavad religiur erTobas hyavdes saqorwino ritualis ganxorcielebaze 

uflebamosili sasuliero piri.64 

gaerTianebul samefoSi aRiarebulia religiuri qorwinebis samarTlebrivi 

Sedegi, samefo nebas rTavs religiebs TavianTi wesebis Sesabamisad Caataron sa-

qorwino ceremonia, Tumca avaldebulebs, daicvan samoqalaqo kanonmdeblobiT 

dadgenili winapirobebi da ZiriTad SemTxvevebSi, kanoniT gansazRvrul proce-

durebTan erTad, ceremoniis Catarebaze uflebamosili sasuliero pirisaTvis 

moqalaqeTa mdgomareobis Sesaxeb cnobis wardgenis aucileblobas awesebs.65 

israelis saqorwino samarTlis Tanaxmad, israelis moqalaqe an israelis te-

ritoriaze mcxovrebi ebraelebis qorwinebisa da ganqorwinebis sakiTxebi rabinTa 

sasamarTloebis eqskluziuri iurisdiqciis qveS eqceva66 da Toris mixedviT unda 

iqnes gadawyvetili67. israelis saxelmwifo nebas rTavs nebismier religiur gaer-

Tianebas, saqorwino urTierTobebi TavianTi religiuri samarTlisa da normebis 

Sesabamisad moawesrigos.68 

2.2.2. marTlmadidebeli eklesiis mier Sesrulebuli             

jvrisweris aRiareba 

marTlmadidebeli eklesiis mier Sesrulebuli jvrisweris aRiarebas xan-

grZlivi praqtika aqvs, rasac bizantiis imperiam da misma samarTalma Seuwyo xeli. 

893 wlidan, imperator leon VI brZenis 89-e noveliT, aRmosavleT romis imperiaSi 

(bizantiaSi) qorwinebis erTaderT oficialur da samarTlebrivad aRiarebul sa-

xed marTlmadidebeli eklesiis mier Catarebuli jvriswera gamocxadda.69 msgavsi 

mowesrigeba moqmedebda yvela istoriulad marTlmadidebel saxelmwifoSi, maT 

Soris, saqarTveloSi, ruseTSi, serbeTSi da a.S. 

63   dubeki i., saxelmwifo da eklesia daniaSi, wignSi: saxelmwifo da eklesia evrokavSiris 
wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 82. 

64   iqve. 
65   ix. maklini d., saxelmwifo da eklesia gaerTianebul samefoSi, wignSi: saxelmwifo da ek-

lesia evrokavSiris wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Tar-
gmani, Tb., 2011, 656-657. 

66   Marriage and Divorce Law of Israel, 1953, Section 1. 
67   iqve. Section 2. 
68   Sapir G., Staatman D., Religious Marriage in a Liberal State, Cardozo Law Review, Vol.30, No.6, 2009, 2868. 
69   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 188. 
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1982 wlamde saberZneTSi saeklesio qorwineba qorwinebis erTaderTi nebadar-

Tuli saxe iyo.70 1982 wels miRebul iqna specialuri kanoni samoqalaqo qorwinebis 

Taobaze, romelmac aramarTlmadidebeli eklesiebis qorwinebis aqtic aRiara da 

samoqalaqo qorwineba SemoiRo.71 saberZneTSi erTi da imave urTierTobisaTvis Se-

saZlebelia gamoyenebul iqnes rogorc samoqalaqo, ise saeklesio qorwinebis sa-

marTlebrivi forma. amis SesaZleblobas berZnuli kanonmdebloba iZleva.72 

saberZneTis samoqalaqo kanonmdeblobiT, qorwinebisaTvis aucilebelia meris 

an Temis xelmZRvanelis Tanxmoba,73 Tumca es ar niSnavs, rom saeklesio wesiT Sesru-

lebuli qorwineba, romelic msgavsi nebarTvis gareSea Catarebuli, baTilad miiC-

neva,74 radganac saberZneTis eklesiis Sesaxeb kanonmdebloba jvrisweraze episko-

posis mier winaswar Tanxmobis gacemis aucileblobas iTvaliswinebs75. 

eklesia mRvdels mxolod im SemTxvevaSi rTavs qorwinebis ceremoniis Catare-

bis uflebas, Tu saberZneTis kanonmdeblobis Sesabamisad, episkoposis mier gacemu-

li winaswari Tanxmoba arsebobs.76 samoqalaqo qorwineba, romelic registrirebu-

lia saxelmwifo organoebSi da ar gauqmebula kanoniT dadgenili wesiT, eklesiis-

Tvisac moqmed qorwinebad miiCneva da warmoadgens jvrisweris damabrkolebel ga-

remoebas.77 

religiuri qorwinebis paralelurad, kviprosSi moqmedebs samoqalaqo qorwi-

nebac, romlis arCevac konkretul pirTa diskreciaa.78 kviprosis konstituciis 

111-e muxlis Zveli redaqcia saqorwino da saojaxosamarTlebriv urTierTobaTa 

mowesrigebas, aseve, maTi institutebis samarTlebriv statuss Sesabamisi religi-

uri gaerTianebebis samarTals ukavSirebda, religiuri davebis SemTxvevaSi ki Se-

sabamisi saeklesio sasamarTlo iyo uflebamosili, ganexila da gadaewyvita qor-

wineba-ganqorwinebasTan dakavSirebuli sakiTxebi.79 1989 wlis sakonstitucio 

cvlilebebis Sedegad qorwineba da ganqorwineba saero, saojaxo sasamarTlos iu-

risdiqciaSi gadavida da samoqalaqo kanonmdeblobaSi dawvrilebiT aisaxa.80 

                                                 
70   papastatisi k., saxelmwifo da eklesia saberZneTSi wignSi: saxelmwifo da eklesia evro-

kavSiris wevr qveynebSi, g. robersis redaqtorobiT, me-2 gamocemis Targmani, Tb., 2011, 
152. 

71   Papastathis C.K., The Helenic Republic and the Prevailing Religion, Brigham Young University Law Review, 
№4, 1996, 825. 

72   Civil Code of the Helenic Republic, Art. 1367. 
73   iqve, Art. 1370.  
74   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 193. 
75   Law 590/77 of Greece “Concerning the Charter of the Church of Greece”, art. 49. 
76   Encyclical 2329/20-10-82 of the Holy Synod of the Church of Greece. 
77   Civil Code of the Helenic Republic, Art. 1354. 
78   emilianidesi a., saxelmwifo da eklesia kviprosSi, wignSi: saxelmwifo da eklesia evro-

kavSiris wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 
286. 

79   iqve, 285.  
80   iqve. 
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marTlmadideblebis SemTxvevaSi, ganqorwinebis sakiTxs ganixilavs specialu-

ri saojaxo sasamarTlo, romlis SemadgenlobaSic erTi sasuliero da ori saero 

piri Sedis, romlebic mosamarTlis funqciebiT arian aRWurvilni.81 msgavsi sao-

jaxo sasamarTloebi kviprosSi 1990 wlidan moqmedebs. 1994 wlidan ki saojaxo sa-

samarTloebis iurisdiqcia sxva ZiriTadi religiebis warmomadgenelTa ganqorwi-

nebis saqmeebzec gavrcelda. dReisaTvis qristianobis yvela ZiriTadi mimarTu-

lebis religiur gaerTianebas sakuTari saeklesio sasamarTloebi aqvs,82 rac kvip-

rosis konstituciiTaa uzrunvelyofili.83 

 
2.2.3. romaul-kaTolikuri eklesiis mier Sesrulebuli                                        

jvrisweris aRiareba 

 
wminda saydris praqtikiT, mis mier dadebuli konkordatebisa da xelSekru-

lebebis Tanaxmad, meuRleebi qorwinebisaTvis kanonikurTan erTad saerosamar-

Tlebriv kriteriumebsac unda akmayofilebdnen.84 amiT romauli eklesia cdi-

lobs, jvrisweris kanonikuri da saerosamarTlebrivi winapirobebi maqsimalurad 

daaaxloos.  

lateranis xelSekrulebiT, romauli eklesiis mier Catarebulma jvrisweram 

italiaSi sruli saero aRiareba moipova da ufro metic, praqtikulad, igi qorwi-

nebis erTaderT moqmed samarTlebriv meqanizmad iqca.85 saojaxo samarTlis re-

formamde italiaSi romauli eklesiis wesiT Catarebuli jvriswerisa da qorwine-

bis gauqmeba dauSvebeli iyo, am SemTxvevaSi saxelmwifo kanonmdebloba kanoniku-

ri qorwinebis gauqmebis uflebamosilebas eqskluziurad saeklesio sasamarTlos 

miakuTvnebda.86 1984 wels italiis saxelmwifosa da romis eklesias Soris daido 

vila madamas xelSekruleba, romelmac sruliad gansxvavebuli mowesrigeba daad-

gina da Secvala lateranis xelSekrulebis principebi.87 konkordatis cvlilebeb-

Tan erTad, ganqorwinebis SemoRebam da abortebis dakanonebam radikalurad Sec-

vala wminda saydris poziciebi da mTlianad italiis sazogadoeba. 88 

                                                 
81   emilianidesi a., saxelmwifo da eklesia kviprosSi, wignSi: saxelmwifo da eklesia evro-

kavSiris wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 
286. 

82   iqve, 284.  
83   Constitution of Cyprus, Art.111. 
84   cacanaSvili m., saxelmwifo da religia, Tb., 2001, 38. 
85   Gori-Montanelli R., Botwinik D.A., Mexican Divorces: Italy, International Lawyer, №1, 1966-1967, 211. 
86   iqve, 216. 
87   ferari s., saxelmwifo da eklesia italiaSi, wignSi: saxelmwifo da eklesia evrokavSiris 

wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 246. 
88   iqve, 244. 
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espaneTSi religiuri wesiT Sesrulebul qorwineba samarTlebrivi efeqtis 

matarebelia.89 romauli eklesiis mier Catarebul jvrisweras samoqalaqosamar-

Tlebrivi Sedegi aqvs da igi aRiarebulia saxelmwifos mier.90 aRniSnuli uzrun-

velyofilia espaneTis samoqalaqo kodeqsiT.91 

 
3. kanonikuri qorwinebis aRiarebis qarTuli gamocdileba 

 
qarTuli ojaxi saojaxo samarTlis istoriaSi erT-erT yvelaze gamorCeuli 

da TviTmyofadi fenomenia.92 istoriulad saqarTveloSi saojaxo urTierTobebi 

da samarTali qristianobis mniSvnelovani zegavlenis qveS iyo, Tumca inarCuneb-

da individualurad misTvis damaxasiaTebel, aseve, romis samarTlidan recefci-

rebul maxasiaTeblebs.93 qarTuli eklesia srulad icavda saxarebiseul debule-

bas94 da raime samarTlebriv SezRudvas socialuri mdgomareobis mxriv gansxvave-

bul pirTa qorwinebaze ar awesebda.95 

gviani Sua saukuneebis qarTuli kanonmdebloba qorwinebis ormag religiur 

da samarTlebriv datvirTvas aRiarebda.96 saukuneebis ganmavlobaSi saqarTvelo-

Si qorwinebisa da sxva mravali iuridiuli faqtis registracias marTlmadidebe-

li eklesia axdenda. msgavsadve xdeboda ruseTis imperiasa da sxva qristianul sa-

xelmwifoebSi.97 

qarTuli eklesiis roli da funqcia, maT Soris, samoqalaqo aqtebis regis-

traciis mimarTulebiT, saqarTvelos demokratiuli respublikis periodSi Zal-

ze dakninda. saqarTvelos sakaTalikoso sabWos davalebiT, dekanoz korneli ke-

keliZis mier Seqmnili debuleba `saeklesio qorwineba-ganqorwinebisa~ 1918 wels 

waredgina saqarTvelos pirveli respublikis mTavrobas.98 1920 wels saqarTvelos 

saeklesio krebam proeqtSi cvlilebebi Seitana da or gancalkevebul debulebad 

miiRo.99 social-demokratiuli mTavrobis agresiuli qmedebebis Sedegad qarTul 

samociqulo eklesias mniSvnelovani ziani miadga,100 myife sekularizaciis proce-

                                                 
89  ibani i.s., saxelmwifo da eklesia espaneTSi, wignSi: saxelmwifo da eklesia evrokavSiris 

wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 172. 
90   Morán G.M., The Spanish System of Church and State, Brigham Young University Law Review, №2, 1995, 543. 
91   Civil Code of Spain, Art.60. 
92   ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali, Tb., 2000, 31. 
93   iqve. 
94   epistole pavle mociqulisa galatelTa mimarT, 3, 28. 
95   javaxiSvili iv., qarTveli eris istoria, VII tomi, Tb., 1984, 267. 
96   nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2005, 154. 
97   CikvaiZe d., saeklesio samarTali, Tb., 2008, 116. 
98   saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis 

ZiriTadi uflebani da Tavisuflebani, p. turavas redaqtorobiT, Tb., 2013, 439. 
99   iqve. 
100 ix. gegenava d., eklesiisa da saxelmwifos urTierTobis ZiriTadi samarTlebrivi as-

peqtebi (1917-1921) da saqarTvelos pirveli konstitucia, wignSi: saqarTvelos demok-
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sis paralelurad, eklesias CamoerTva qorwinebis registraciis ufleba, mis mier 

Sesrulebul jvrisweras ki, 1920 wlis 3 dekembris `moqalaqeobrivi mdgomareobis 

aqtebis registraciis kanoniT~, samarTlebrivi aRiarebis SesaZlebloba moespo.101 

saqarTvelos iZulebiTi gasabWoebis Semdeg eklesiis winaaRmdeg mimarTulma 

RonisZiebebma kidev ufro agresiuli xasiaTi miiRo. ra Tqma unda, religiuri 

qorwinebis sakiTxi sabWoTa kavSirSi naklebad aqtualuri gaxldaT, vinaidan Ta-

vad religia saxelmwifo problemad iyo miCneuli jer kidev leninis periodidan 

moyolebuli.102 

damoukideblobis aRdgenis Semdeg jvrisweris samarTlebrivi aRiarebis sa-

kiTxisaTvis aravis ecala, Sesabamisad, 1997 wlis samoqalaqo kodeqsma teqstSi 

mxolod samoqalaqo qorwinebis momwesrigebeli normebi asaxa.103 rom ara konsti-

tuciuri SeTanxmeba, jvrisweris aRiarebasTan dakavSirebiT erTiani midgoma iar-

sebebda, Tumca, aqve unda aRiniSnos, rom konstituciuri SeTanxmebis Sesabamisi 

debulebis miuxedavad, dReisaTvis sakmaod rTulia dadgindes saqarTvelos ka-

nonmdeblobis sistemuri kuTvnileba. samoqalaqo kanonmdebloba ki, romelic am 

SemTxvevaSi specialuria, Tamamad SeiZleba iTqvas, rom jvrisweris iuridiul Se-

degebs ar aRiarebs. 

 
IV. jvrisweris aRiarebasTan dakavSirebuli sirTuleebi 

 
1. qorwinebis aRiarebis samarTlebrivi mowesrigeba 

 
1.1. qarTuli samoqalaqo kanonmdebloba 

 
religiuri da samoqalaqo samarTlis normebi saojaxo da saqorwino urTier-

TobebTan dakavSirebiT SeiZleba iyos erTmaneTis Semavsebeli, paraleluri an 

xSir SemTxvevaSi sawinaaRmdegoc ki.104 am mxriv, erTiani midgoma, rasakvirvelia, 

ar arsebobs, radganac tradiciuli qristianuli dogmatika da faseulobaTa sis-

tema xSir SemTxvevaSi Tanamedrove liberaluri saxelmwifos koncefciisgan gan-

sxvavdeba. cxadia, qorwinebasTan dakavSirebiT marTlmadidebel eklesias gaci-

lebiT konservatiuli midgoma aqvs, vidre saxelmwifos.  

konstituciuri SeTanxmeba 2002 wels daido da jvrisweris aRiarebis Taobaze 

samarTlebrivi debuleba amave periodidan arsebobs. miuxedavad amisa, saqarTve-

los samoqalaqo kodeqsSi araferia naxsenebi saeklesio qorwinebis aRiarebasTan 

                                                                                                                                                         
ratiuli respublika da 1921 wlis konstitucia, d. gegenavas da p. javaxiSvilis redaq-
torobiT, Tb., 2013, 179-181. 

101  ix. CikvaiZe d., konstituciuri SeTanxmebis komentarebi, Tb., 2005, 18. 
102  Curtiss J.Sh., Religion as a Soviet Social Problem, Social Problems, №7, 1959-1960, 328. 
103  ix. ssk-is me-5 wignis pirveli kari. 
104  Scharffs B.G., Disparte S., Comparative Models for Transitioning from Religious to Civil Marriage Systems, 

Journal of Law and Family Studies, Vol.12, 2010, 411.  
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dakavSirebiT.105 am mxriv, kanonmdebloba srul vakuumSia. samoqalaqo kodeqsis 

mdumarebas Tan erTvis `samoqalaqo aqtebis Sesaxeb~ saqarTvelos kanonis `siCu-

mec~. mcdaria Sexeduleba, rom dResdReobiT saqarTvelo aRiarebs jvrisweris 

iuridiul Sedegebs, Tu igi registrirebulia samoqalaqo reestris erovnul saa-

gentoSi,106 vinaidan qorwinebis registraciaze uflebamosili organo ver daare-

gistrirebs qorwinebas jvrisweris aqtis safuZvelze. amis ramdenime mizezi arse-

bobs: upirvelesad, ar arsebobs raime wesi msgavsi proceduris ganxorcielebis 

Taobaze, saeklesio da samoqalaqo samarTlis normebis koliziis gamo SesaZlebe-

lia jvrisweris aqti pirdapir ewinaaRmdegebodes saqarTvelos moqmed kanonmdeb-

lobas da a.S. 

saqarTvelos kanonmdebloba ar iZleva jvrisweris samarTlebriv definicias, 

ar gansazRvravs misi ganxorcielebis SesaZleblobebsa da uflebamosilebas, 

jvrisweris registraciis pirobebs, misi gauqmebis safuZvlebs da a.S. sakanon-

mdeblo reformis gareSe, arsebuli mowesrigebis pirobebSi, moqmedi kanonmdeb-

loba jvrisweris samarTlebrivi Sedegebis aRiarebisaTvis sruliad araadekva-

turia. 

 
1.2. qarTuli saeklesio kanonmdebloba 

 
droTa ganmavlobaSi eklesiis mier Camoyalibebuli yvelaze mkacri mowesrige-

bac ki icvleba. Tu saqme Zalze zust da umkacres dogmatikas ar exeba, rogorc wesi, 

Tanamedrove eklesia ikonomiis wesiT bevri faqtobrivi garemoebisa Tu institu-

tis mimarT Semwynarebelia. saxelmwifos mier aRiarebuli `samoqalaqo qorwineba~ 

romauli eklesiisaTvis ubralo Tanacxovreba, konkubinatia da ara qorwineba.107 

msgavsadvea marTlmadidebeli eklesiis SemTxvevaSi, romelic, marTalia, ar aRia-

rebs samoqalaqo qorwinebas, Tumca praqtikaSi mas gverds ver uvlis. 108 

konstituciuri SeTanxmebiT gaTvaliswinebuli samarTlebrivi normis imple-

mentaciaze saubrisas SeuZlebelia sakiTxis calmxrivad aRqma da ganxilva. jvris-

weris samarTlebrivi aRiarebis Sesaxeb deklaraciuli normis arsebobis miuxeda-

vad, roca misi praqtikaSi gatareba da Sesabamis kanonmdeblobaSi asaxva ar xdeba, es 

mxolod saxelmwifos problema araa. am mimarTulebiT eklesiac mniSvnelovani 

problemebis wyaroa. 

saojaxo samarTlis sferoSi saeklesio samarTali yvelaze moculobiTia, vi-

naidan igi moicavs rogorc praqtikul, ise Teoriul-dogmatur sakiTxebs, rom-

lebzec yuradRebis argamaxvileba dauSvebelia. marTalia, qarTul samociqulo 

                                                 
105  Tsintsadze Kh., Legal Aspects of Church-State Relations in Post-Revolutionary Georgia, Brigham Young 

University Law Review, №3, 2007, 766. 
106  Sead. cacanaSvili m., saxelmwifo da religia, Tb., 2001, 72. 
107  Cahil E., Notes on Christian Sociology, The Irish Mothly, Vol.LI-LVI, 1923, 480. 
108  Настольная Книга Священнослужителя, IV т., Издание Московской Патриархии, М., 1983, 297. 
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eklesiaSi liturgiuli da wminda religiuri kuTxiT jvriswerasTan dakavSirebiT 

sakiTxi garkveulia, Tumca saeklesio qorwinebis, rogorc iuridiuli faqtis, ek-

lesiis mier aRqmasTan dakavSirebiT mniSvnelovani winaaRmdegobebi arsebobs. 

samwuxarod, qarTul eklesias ar gaaCnia sistematizebuli dokumenti, romelic 

moawesrigebda qorwinebisa da ganqorwinebis sakiTxebs, maTTan dakavSirebul samar-

Tlebriv Sedegebsa da pirTa uflebebs saqorwino samarTlis sferoSi. marTalia, 

1920 wels eklesiam miiRo ori debuleba `qorwinebisa~ da `ganqorwinebisa~,109 Tumca 

isini dRes praqtikulad aRar gamoiyeneba, vinaidan maTi safuZveli (saqarTvelos sa-

mociqulo eklesiis marTva-gamgeobis 1920 wlis debuleba) gauqmebulia. eklesiis 

marTva-gamgeobis moqmedi debuleba ki sruliad gaumarTavi da arasistematizebu-

lia, misi normebis umravlesoba qaosurad Secvlili da arakodificirebulia. aRniS-

nul debulebaSi qorwinebisa da ganqorwinebis Tematikaze mxolod organaa saubari. 

pirveli normis Tanaxmad, eparqiis mRvdelmTavari, episkoposi uflebamosilia, ga-

dawyvitos qorwinebisa da ganqorwinebis sakiTxebi,110 Tumca aRniSnuli srulad mis 

diskreciazea damokidebuli. meore SemTxvevaSi, debuleba saeparqio sabWos, romlis 

xelmZRvanelic Tavad episkoposia, aRWuravs uflebamosilebiT, ganixilos qorwine-

basa da ganqorwinebasTan dakavSirebuli saqmeebi.111 

samwuxarod, qarTuli samociqulo eklesiis aqtebidan irkveva, rom saeklesio 

saqorwino samarTali qarTul eklesiaSi ZiriTadad zepir, gadmocemiT xasiaTs 

atarebs da praqtikiT wesrigdeba, mas raime oficialuri dokumentis saxe an sa-

marTlebrivi aqtiT gamoxatuli safuZveli ar gaaCnia. am mxriv, saeklesio kanon-

mdeblobaSi sruli uwonadobaa, kerZod, ar aris mkacrad dadgenili da detalize-

buli: meqorwileTa asaki da daqorwinebisaTvis aucilebeli winapirobebi, qorwi-

nebis damabrkolebeli garemoebebi, jvrisweris Catarebaze uflebamosili piris 

statusi da saeklesio qorwinebis ganxorcielebis samarTlebrivi procedura, 

ganqorwinebis safuZvlebi da procesi, saqorwino xasiaTis samarTlebrivi davis 

ganxilvis samarTlebrivi aspeqtebi, qorwinebisa da ganqorwinebis kanonikursa-

marTlebrivi Sedegebi, meore da mesame qorwinebis samarTlebrivi statusi, saek-

lesio da samoqalaqo qorwinebaTa urTierTmimarTeba da a.S. 

qarTuli eklesiisgan gansxvavebiT, sakmaod detaluri mowesrigeba aqvs sa-

berZneTis eklesias, romelic rogorc sakuTari saeklesio kanonmdeblobiT, ise 

samoqalaqo samarTlis normebiT detalurad adgens qorwineba-ganqorwinebasTan 

dakavSirebul sakiTxebs. igi iTvaliswinebs, rom jvrisweris ganmaxorcielebeli 

sasuliero piri unda iyos uflebamosili, `moqmedi~, radganac winaaRmdeg Sem-

TxvevaSi qorwineba baTilad miiCneva.112 rusul eklesiaSic sasuliero piri valde-

bulia, jvrisweris ceremoniamde gamoikvlios, xom ar arsebobs qorwinebis damab-

109   saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis 
ZiriTadi uflebani da Tavisuflebani, p. turavas redaqtorobiT, Tb., 2013, 439. 

110   saqarTvelos avtokefaluri marTlmadidebeli eklesiis marTva-gamgeobis debuleba, 
1995, VII Tavis me-4 paragrafi. 

111   iqve, VIII Tavis me-12 paragrafis me-3 punqti. 
112   Civil Code of the Helenic Republic, Art.1371. 
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rkolebeli garemoebebi.113 msgavsi danawesebi qarTuli samociqulo eklesiis ofi-

cialur dokumentebSi ver moiZebneba, rac sruliad warmoudgenels xdis jvriswe-

ris samarTlebrivi aRiarebis implementacias saero kanonmdeblobis doneze.  

sabWourma warsulma mZime daRi daasva marTlmadidebel eklesias, romelsac, 

upirvelesad, swored saeklesio samarTlis kuTxiT aqvs mniSvnelovani reformebi 

gansaxorcielebeli: aucilebelia marTva-gamgeobis axali, gamarTuli debulebis 

SemuSaveba, aseve, unda dadgindes qorwinebisa da ganqorwinebis umniSvnelovanesi 

pirobebi da standartebi, damuSavdes maTi kanonikursamarTlebrivi mxare, rac 

mTavaria, moxdes saeklesio kanonmdeblobis nawilobrivi, SeZlebisdagvarad, maq-

simaluri harmonizacia saero kanonmdeblobasTan qorwineba-ganqorwinebis mi-

marT wayenebuli minimaluri pirobebisa Tu safuZvlebis kuTxiT. 

 
2. saero da saeklesio normaTa kolizia 

 
2.1. asaki 

 
dasaqorwinebel pirTa asaki nebismier saojaxo samarTalSi qorwinebis cen-

traluri Temaa. qarTuli samoqalaqo kanonmdeblobac qorwinebis erT-erT kumu-

laciur pirobad meqorwileTa minimalur asaks asaxelebs, romelic ZiriTadad 18 

welia.114 16-wlamdelTa qorwinebas saxelmwifo ar aRiarebs, ufro metic, 16 wels 

miuRwevel pirTan sqesobrivi kavSiri kriminalizebulia da isjeba sisxlis samar-

Tlis wesiT.115 

qristianul dogmatikaSi minimaluri saqorwino asaki qalebisTvis ZiriTadad 

14, xolo mamakacebisTvis 16 wels ukavSirdeba, rac qorwinebis konsumaciisaTvis 

aucilebeli fiziologiuri mzaobiTaa ganpirobebuli.116 aRniSnuli minimaluri 

saqorwilo asaki eklesiebis mixedviT gansxvavdeba. ivaraudeba, rom igi unda em-

Txveodes saxelmwifos samoqalaqo kanonmdeblobiT gansazRvrul minimums.  

`sacolqmroTa uhasakoba~ Zvel qarTul samarTalSic qorwinebis damabrko-

lebel garemoebad miiCneoda.117 ruis-urbnisis Zeglisweram qalTaTvis qorwinebis 

minimalur asakad 12 weli, xolo zogadad srulwlovaneba ganisazRvra.118 Tanamed-

rove epoqaSi ki saqarTvelos eklesiis 1920 wlis `qorwinebis~ debuleba qorwine-

bis nebas rTavda 17-dan 70 wlamde mamakacebsa da 15-dan 60 wlamde qalebs.119 samwu-

xarod, qarTul eklesias ar gaaCnia sistematizebuli da erTiani midgoma saqorwi-

                                                 
113   Настольная Книга Священнослужителя, IV Том, Издание Московской Патриархии, Москва, 1983, 297. 
114   ssk-is 1108-e muxlis pirveli punqti. 
115   saqarTvelos sisxlis samarTlis kodeqsis 141-e muxli. 
116   Orsy L., Marriage in the Code of Canon Law, Law and Justice, 1988-1989, 13. 
117   qarTuli CveulebiTi samarTali, IV nawili, m. kekelias redaqtorobiT, Tb., 1993, 147. 
118   ruis-urbnisis Zegliswera, me-10 kanoni. 
119   saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis 

ZiriTadi uflebani da Tavisuflebani, p. turavas redaqtorobiT, Tb., 2013, 439. 
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lo asakTan dakavSirebiT, Sesabamisad, aRniSnuli arc romelime samarTlebrivi 

aqtiT ganisazRvreba. sasuliero pirebs zepirad evalebaT gamoikvlion saqorwi-

no garemoebebi, Tumca bolo ocdaaTi wlis ganmavlobaSi ramdenime aseuli Sem-

Txveva SeiZleba moinaxos, rodesac sasuliero pirebma jvari 16 wels miuRwevel 

pirebs dasweres, rac samoqalaqo kanonmdeblobis darRvevaa. am SemTxvevaSi ismis 

kiTxva, Tu rogor unda aRiaros saxelmwifom jvrisweris iuridiuli Sedegi, roca 

igi moqmed kanonmdeblobas ewinaaRmdegeba. 

aucilebelia eklesiis wiaRSi, kanonikursamarTlebriv doneze, oficialurad 

dadgindes minimaluri saqorwino asaki samoqalaqo kanonmdeblobis mowesrigebis 

gaTvaliswinebiT da jvrisweris ganmaxorcielebel sasuliero pirebs daevaloT 

asakisa da sxva garemoebaTa gamokvleva. Tuki ar moxda am yovelives samarTlebri-

vi reglamentacia, warmoudgenelia saxelmwifom jvrisweris raime formiT aRia-

reba iTavos. 

2.2. qorwinebis damabrkolebeli garemoebebi 

jvrisweris damabrkolebeli garemoebebi saukuneTa ganmavlobaSi SeimuSava 

da daadgina eklesiam.120 igi met-naklebad emTxveva saero qorwinebis damabrkole-

bel garemoebebs, Tumca gansxvavebebic SeimCneva, rasac jvrisweris religiuri xa-

siaTi ganapirobebs. sakmaod mkacri SezRudvebi da qorwinebis xelis SemSleli pi-

robebi iyo dadgenili qarTuli CveulebiTi samarTliTac, romelic xSir SemTxve-

vaSi sasuliero kanonmdeblobaze gacilebiT maRal standarts awesebda. fSauri 

masalebis mixedviT, qorwinebis damabrkolebel garemoebad erTi gvarisadmi kuT-

vnilebac iyo.121 es akrZalva mkacri sasjelebiT gaxldaT uzrunvelyofili.122 

fSav-xevsureTSi ara mxolod erTi gvaris warmomadgenlebs, aramed maTac, vinc 

teritoriulad axlos cxovrobdnen, erTmaneTze daqorwineba ekrZalebodaT.123 

Zvel qarTul CveulebiT samarTalSi qorwinebis damabrkolebeli garemoebebis 

argaTvaliswineba umkacresad isjeboda, riTac xalxi xazs usvamda msgavs qmedeba-

Ta mZime danaSaulebriv xasiaTs.124 

dResdReobiT, roca urTierTobaTa areali Zalze didia da SeuZlebelia Ti-

Toeuli qorwinebis Sesaxeb informacia yvelas miewodos, raTa adamianuri mankie-

reba da tyuili gamoiricxos, mniSvnelovania, arsebobdes qmediTi meqanizmi, rom-

liTac uflebamosili piri detalurad Seiswavlis daqorwinebis msurvelTa ga-

nacxads, maT urTierTmimarTebas naTesaobis mxriv, gamoikvlevs qorwinebis damab-

rkolebel garemoebaTa arsebobas da mxolod amis Semdeg iqneba SesaZlebeli, 

120   ix. CikvaiZe d., saeklesio samarTali, Tb., 2008, 115-116. 
121   qarTuli CveulebiTi samarTali, IV nawili, m. kekelias redaqtorobiT, Tb., 1993, 145. 
122   qarTuli CveulebiTi samarTali, III nawili, s. xanjalaZis redaqtorobiT, Tb., 1991, 23. 
123   iqve, 24. 
124  iqve, 26. 
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wyvilma iqorwinos. am mxriv, misabaZia saberZneTis eklesia, romelic dRemde wmin-

da egnate RmerTSemosilis cnobili mosazrebiT moqmedebs: `qorwinebis msur-

velT, mamakacebsac da dedakacebsac, marTebT erToba episkoposis azris Tanax-

mad, raTa uflismier da ara wadierebisamebr, iqmnas qorwineba~125. samoqalaqo Tu 

saeklesio qorwinebisaTvis qristianuli eklesiis wevrTaTvis aucilebelia Sesa-

bamisi eparqiis mRvdelmTavris, episkoposis Tanxmoba.126  

mniSvnelovania, dadgindes Sesabamisi mRvdelmTavrisadmi mimarTvis valde-

buleba, rac jvrisweris Catarebis adgilmdebareobis mixedviT ganisazRvreba, 

mcxeTa-Tbilisis, aseve, biWvinTisa da cxum-afxazeTis eparqiis SemTxvevaSi, uf-

lebamosili mRvdelmTavari, patriarqis garda, misi qorepiskoposic iqneba. epis-

kopossa da saeparqio sabWos unda daevalos, TiToeul gancxadebasTan dakavSire-

biT detalurad gamoarkvios saqmis garemoebani, Seiswavlos qorwinebis damab-

rkolebeli garemoebebi, Seafasos, ramdenad daculia samoqalaqo da saeklesio 

kanonmdeblobiT qorwinebisaTvis dadgenili minimaluri standartebi. mxolod am 

moqmedebaTa ganxorcielebis Semdeg unda gaices daqorwinebaze nebarTva.  

ganmcxadebels unda daevalos saWiro dokumentaciasTan erTad daqorwinebis 

Taobaze gancxadebas Tan daurTos cnoba samoqalaqo registraciis organodan, 

rom ar imyofeba registrirebul qorwinebaSi. swored saeklesio qorwinebis sa-

marTlebrivi efeqtidan gamomdinare, aucilebelia eklesiam registrirebuli sa-

moqalaqo qorwineba jvrisweris damabrkolebel garemoebad cnos. msgavsi praqti-

ka moqmedebs saberZneTis eklesiaSi, sadac wminda sinodis ganCinebiT, aRniSnuli 

miCneulia saeklesio qorwinebis xelis SemSlel faqtad.127 

 
2.3. ganqorwineba 

 
qorwinebis msgavsad, sruliad mouwesrigebelia ganqorwinebis samarTlebri-

vi statusi, procedura da samarTlebrivi Sedegebi. ganqowinebas, rogorc iuri-

diul faqts, aranakleb frTxili da sapasuxismgeblo midgoma sWirdeba. am Sem-

TxvevaSi, umTavresia, erTmaneTisgan gaimijnos ganqorwinebis Teologiuri da sa-

marTlebrivi mxare. 

saukuneebis ganmavlobaSi marTlmadidebeli eklesia Seuwynarebeli iyo ganqor-

winebis mimarT da moqmedebda ra saxarebiseuli debulebiT  (`viTarmed arRara arian 

or, aramed erT Eorc. aw ukue romelni-igi RmerTman SeauRlna, kaci nu ganaSo-

rebs~128, qorwinebis Sewyvetis erTaderT safuZvlad sikvdils ganixilavda.129 

                                                 
125   bumisi p.i., kanonikuri samarTali, i. garayaniZis Targmani, Tb., 2007, 101. 
126   iqve, 103. 
127   Encyclical 2320/19-5-82 of the Holy Synod of the Church of Greece. 
128   saxareba¡ maTesi, 19,6. 
129   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 193. 
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droTa ganmavlobaSi ganqorwinebasTan dakavSirebiT qristianuli eklesiis 

pozicia Serbilda, meoce saukuneSi eklesia ganqorwinebis mimarT gacilebiT Sem-

wynarebeli gaxda,130 rac ganqorwinebis safuZvlad ramdenime yofiTi, aucilebeli 

safuZvlis dawesebaSi gamoixateba. eklesia maleve mixvda, rom zogierTi adamianu-

ri sisustis daZleva da gadalaxva yvelas ar xelewifeba. Sesabamisad, garkveul 

SemTxvevebSi eklesiam dauSva qorwinebis Sewyveta.131 magaliTisTvis, eklesiam me-

uRleTa xasiaTebis ukiduresi sxvaoba ganqorwinebisaTvis sapatio mizezad miiC-

nia.132 Tanamedrove epoqaSi marTlmadidebeli eklesia uSvebs ganqorwinebas meuR-

leTa SeTanxmebiTac133. 

aRmosavleTis eklesia yovelTvis mkacrad udgeboda qorwinebis siwmindis sa-

kiTxs, ganqorwinebis safuZvlad, mruSobis, sqesobrivi uvargisobis, uSvilobisa da 

sodomuri codvis paralelurad, qalwulobis dakargvasac miiCnevda.134 ivane java-

xiSvilis azriT, sqesobrivi zneoba droTa ganmavlobaSi icvleboda, `cxovrebam da 

qristianobam qal-vaJis yovelgvari sqesobrivi kavSiri danaSaulad gamoacxada. am-

gvaradve, colisa da qmris Ralatic miutevebel codvad iyo miCneuli~.135 

italiaSi ganqorwineba 1970 wlamde akrZaluli iyo, Tumca sekularizaciis 

procesis gaaqtiureba saojaxo urTierTobebzec aisaxa, ramac SemdgomSi ukve 

abortis dekriminalizacia da sxva mniSvnelovani Zvrebi gamoiwvia.136 espaneTSi re-

ligiuri wesiT Catarebuli qorwinebis gauqmebis ufleba aqvs saeklesio sasamar-

Tlos, paps an samoqalaqo registraciis organoebs.137 ganqorwinebis Taobaze saek-

lesio sasamarTloebis gadawyvetileba ZalaSia, Tu mas espaneTis saxelmwifo, ka-

nonmdeblobiT dadgenili wesis Sesabamisad, aRiarebs.138 

kviprosSi berZnuli eklesiis mier Sesrulebuli jvrisweris mimarT saekle-

sio samarTali moqmedebs da ganqorwinebac misi wesebis Sesabamisad unda moxdes.139 

saberZneTSi religiuri qorwinebis gauqmebaze uflebamosilia samoqalaqo sasa-

marTlo. eklesia, marTalia, monawileobs konsultaciebsa da gadawyvetilebis ga-

                                                 
130   Rodes R.E.jr., Natural Law and the Marriage of Christians, The Jurist, №35, 1975, 414. 
131   Rodopoulos P., An Overview of Orthodox Canon Law, translated by W.J. Lillie, Rollinsford, 2007, 200. 
132   nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2005, 160. 
133   bumisi p.i., kanonikuri samarTali, i. garayaniZis Targmani, Tb., 2007, 119. 
134   ix. nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2005, 160. 
135   ix. qarTuli CveulebiTi samarTali, III nawili, s. xanjalaZis redaqtorobiT, Tb., 1991, 82. 
136   ferari s., saxelmwifo da eklesia italiaSi, wignSi: saxelmwifo da eklesia evrokavSiris 

wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 244. 
137   ibani i.s., saxelmwifo da eklesia espaneTSi, wignSi: saxelmwifo da eklesia evrokavSiris 

wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 172-173. 
138   Civil Code of Spain, Art.80. 
139 emilianidesi a., saxelmwifo da eklesia kviprosSi, wignSi: saxelmwifo da eklesia 

evrokavSiris wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 
2011, 286. 
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motanis Semdeg Tavad axorcielebs gvirgvinis axdis rituals, Tumca ver ereva sa-

moqalaqo sasamarTlos saqmianobaSi.140 

marTlmadidebel eklesiaSi saeklesio qorwinebis gauqmebis uflebamosileba 

mxolod mRvdelmTavars aqvs,141 romelic saeklesio sasamarTlos funqcias iTav-

sebs. SesaZlebelia jvriswera, rogorc iuridiuli faqti, gaauqmos samoqalaqo 

registraciis organomac. Tumca am SemTxvevaSi saeklesio qorwineba, rogorc iu-

ridiuli faqti, gauqmdeba saxelmwifosTvis, eklesiisaTvis ki igi gaagrZelebs ar-

sebobas iqamde, sanam qorwinebas uflebamosili mRvdelmTavari ar cnobs dasru-

lebulad.  

qarTulma eklesiam ganqorwinebasTan dakavSirebiT unda SeimuSaos sakmaod 

detaluri da vrceli mowesrigeba. msgavsi debulebebis ararseboba mniSvnelov-

nad aferxebs da SeiZleba iTqvas, SeuZlebelsac ki xdis jvrisweris samarTlebriv 

aRiarebas. ganqorwineba, Tavis mxriv, momavali, axali qorwinebisa da sxva samarTa-

lurTierTobebisaTvis mniSvnelovan damabrkolebel garemoebad SeiZleba iqces. 

aucilebelia numerus clausus principiT ganisazRvros ganqorwinebis safuZvlebi, 

procedura, ganqorwinebis Taobaze gadawyvetilebis miRebaze uflebamosili pi-

ri an organo, aseve, samarTlebrivi Sedegebi, romelic mis, rogorc samarTlebri-

vi faqtis, gauqmebas ukavSirdeba.  

 
3. saeklesio faqtebis registracia 

 
jvrisweris aRiarebis procesSi mniSvnelovani dabrkoleba saeklesio, kanoni-

kursamarTlebrivi faqtebis erTiani registraciis ararsebobaa. es yovelive ki 

ara mxolod saxelmwifos mxridan jvrisweris aRiarebis, aramed Zalian bevri sxva 

mimarTulebiT arsebuli problemis wyaroa.  

qarTuli samociqulo eklesia ar awarmoebs saeklesio faqtTa erTian re-

estrs da es yovelive taZrebisTvisaa mindobili. konkretuli eklesia Tavad awar-

moebs naTlobis, jvriswerisa da sxva iuridiuli mniSvnelobis faqtebis aRricx-

vas, Tumca es araa sistematizebuli da mkacrad kontrolirebadi. saqarTvelos 

marTlmadidebeli eklesia gascems jvrisweris damadasturebel mowmobas, romel-

zec aRibeWdeba taZris beWedi da im uflebamosili sasuliero piris xelmowera, 

romelmac qorwinebis ritualuri aRasrula.142 qarTul sinamdvileSi yofila da 

axlac xSiria SemTxvevebi, roca erTi da igive piri imyofeba registrirebul qor-

winebaSi da imavdroulad, sxva pirzea jvardawerili.143 gacilebiT uaresi da amo-

                                                 
140   papastatisi k., saxelmwifo da eklesia saberZneTSi wignSi: saxelmwifo da eklesia evro-

kavSiris wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 
153. 

141   Настольная Книга Священнослужителя, IV Том, Издание Московской Патриархии, М., 1983, 300. 
142   `http://www.orthodoxy.ge/samartali/jvristsera.htm~ [01.06.2014] 
143   `http://www.orthodoxy.ge/samartali/jvristsera.htm~ [01.06.2014] 
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raluria SemTxveva, rodesac piri erTsa da imave dros or saeklesio qorwinebaSi 

imyofeba, rac saeklesio samarTliTa da dogmatikiT akrZalulia. Tavisuflad Se-

iZleba eklesiis wevrma erTi dRis ganmavlobaSi ramdenime qalaqSi ise daiweros 

jvari, rom amis Sesaxeb arc saeklesio qorwinebis ganmaxorcielebelma sasulie-

ro pirma da arc sxva adamianebma icodnen. 

samwuxarod, eklesia srulad mindobilia konkretuli individis sindissa da 

patiosnebaze, rac ocdameerTe saukuneSi samarTlebriv argumentad ver miiCneva. 

jvrisweris ceremoniis Catareba umravles SemTxvevaSi ise xdeba, rom ganmaxorci-

elebeli piri saerTod ar interesdeba, dasaqorwinebeli pirebi arian Tu ara ek-

lesiis wevrebi. praqtikaSi Tavisuflad SesaZlebelia, jvari mounaTlavmac ki da-

iweros, rac kanonikis uxeSi da yovlad gaumarTlebeli darRvevaa. 

am yvelafris gamomwvevi mizezi ki ZiriTadad ori mimarTulebiT warmoCinde-

ba: 1. erTiani sistematizaciis, reestris ararseboba da 2. faqtebis gadamowmebis 

SeuZlebloba da arasavaldebulooba. 

saberZneTis samoqalaqo kanonmdeblobiT, marTlmadidebel eklesiaSi jvris-

werisaTvis aucilebelia mitropolitis licenzia, rac qorwinebis samoqalaqosa-

marTlebrivi nebarTvis tolfasia, romelic bevr evropul saxelmwifoSi arse-

bobs.144 aRniSnuli meqanizmiT ramdenime garTulebis prevencia erTdroulad 

xorcieldeba. mRvdelmTavari da saeparqio dawesebulebebi jvrisweris nebar-

Tvis, licenziis gacemisas amowmeben ganmcxadebelTa eklesiis wevrobas, qorwine-

bisaTvis aucilebeli pirobebis arsebobasa da xelis SemSleli garemoebebis arar-

sebobas.  

qarTul eklesiaSi unda Seiqmnas saeklesio faqtebis erTiani reestri, rome-

lic SesaZleblobas miscems eklesias, Tvalyuri adevnos kanonikuri wesebis Ses-

rulebas da Tavidan aicilos adamianTa mankierebiT gamowveuli problemebi, pa-

raleluri qorwinebebi da a.S. 

 
V. daskvna 

 
elinekis TqmiT, momavali rwmenis sagania da ara codnis.145 Tumca codnisa da 

mzadebis gareSe momavali iseTi ar dadgeba, rogorsac adamiani an saxelmwifo 

isurvebda. qarTulma saxelmwifom da marTlmadidebelma eklesiam gamoxates neba 

konstituciuri SeTanxmebis gziT. Sesabamisad, aucilebelia, am nebis momcveli ne-

bismieri debuleba praqtikaSi iqnes gatarebuli. miuxedavad imisa, rom problemebi 

sakmaodaa da maTi gadawyveta iseTi martivic araa, rogoric erTi SexedviT Cans, 

                                                 
144   papastatisi k., saxelmwifo da eklesia saberZneTSi wignSi: saxelmwifo da eklesia evro-

kavSiris wevr qveynebSi, g. robersis redaqtorobiT, meore gamocemis Targmani, Tb., 2011, 
152-153. 

145   elineki g., Zveli samarTlis brZola axal samarTalTan, z. nanobaSvilis Targmani, b. zoi-
Zis redaqtorobiT, Tb., 2006, 66. 
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mniSvnelovania Sinaarsobrivi nabijebi gadaidgas. amasTan, ar SeiZleba eklesiis an 

saxelmwifosTvis sruli pasuxismgeblobis akideba. rodesac sajaro samarTalSi 

ver xerxdeba msgavsi xelSekrulebiT dasaxuli miznis miRweva, ivaraudeba, rom ara 

erTi, aramed orive mxare braleulia da maTma winaaRmdegobrivma qmedebebma gamo-

iwvia mdgomareobis stagnacia. 

eklesiam da saxelmwifom unda gaacnobieron, rom erToblivi SeTanxmebiT dasa-

xuli miznis misaRwevadac erToblivi nabijebia saWiro. Sesabamisad, saWiroa, orive 

mxridan Semxvedri keTili neba.  

jvrisweris samarTlebrivi aRiarebisaTvis mniSvnelovania ganxorcieldes Sem-

deg nabijebi: 

1. saqarTvelos samociqulo eklesiam unda SeimuSaos da Tavis praqtikaSi da-

nergos saeklesio qorwinebisa da ganqorwinebis debulebebi, specialuri wesi, ro-

melic detalurad gaiTvaliswinebs rogorc teqnikur, ise Sinaarsobriv sakiTxebs; 

2. jvrisweris kanonikursamarTlebriv winapirobebs unda daematos samoqalaqo 

samarTliT dadgenili kumulaciuri pirobebi, raTa saeklesio qorwineba a priori ak-

mayofilebdes samoqalaqo qorwinebisaTvis dadgenil standarts; 

3. religiuri qorwinebisaTvis savaldebulod unda dawesdes ojaxuri mdgoma-

reobis cnoba, gacemuli samoqalaqo registraciis Sesabamisi organos mier; 

4. jvrisweris saidumlos aRsrulebamde meqorwileTa SeuRlebis survili da 

qorwinebisaTvis warmodgenili dokumentacia unda Seiswavlon saepiskoposo done-

ze, ris Semdegadac unda gaices episkoposis werilobiTi Tanxmoba jvrisweris Tao-

baze; 

5. saqarTvelos eklesiam unda Seqmnas saeklesio faqtebis reestri, romelic 

erTian sistemaSi moaqcevs yvela saeklesio faqtsa da aqts, rac mniSvnelovnad gaa-

advilebs jvriswerasTan dakavSirebiT garemoebebis Seswavlisa da faqtebis anali-

zis process; 

6. saxelmwifom `saqarTvelos samoqalaqo kodeqssa~ da `samoqalaqo aqtebis Se-

saxeb~ saqarTvelos kanonSi unda asaxos ramdenime norma, romelic marTlmadidebe-

li eklesiis mier Sesrulebul jvrisweras gauTanabrebs samoqalaqo qorwinebas, 

amasTan ganqorwinebis mowesrigebisas gaiTvaliswinebs jvris ayris garemoebasac. 

aRniSnul cvlilebaTa ganxorcielebis Sedegad, saqarTvelo qorwinebis al-

ternatiuli samarTlebrivi sistemis nawili gaxdeba espaneTTan, italiasTan, isra-

elTan, daniasTan, norvegiasTan da Zalian bevr ganviTarebul saxelmwifosTan er-

Tad. Tumca aRniSnuli garemoebebi ara sasurvel-SesaZleblis, aramed savaldebu-

lo kategorias ganekuTvneba, vinaidan maTi arakumulaciuri arsebobisas jvriswe-

ris samarTlebriv SedegebTan dakavSirebiT ufro meti sakanonmdeblo xarvezi da 

sicariele SeiZleba gaCndes samoqalaqo kanonmdeblobasa da qarTul saeklesio sa-

marTalSi.  
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beqa ZamaSvili* 

socioekonomikuri uflebebi: ZiriTadi uflebebi Tu saxelmwifo 
politikis mimarTuleba? 

1. Sesavali

ekonomikuri da socialuri uflebebis aRmocenebidan yovelTvis aqtualuri 

iyo uflebaTa am kategoriis Sedareba samoqalaqo da politikur uflebebTan.1 

adamianis uflebaTa sayovelTao deklaraciisa da Semdgom ori saerTaSoriso paq-

tis2 miRebis Semdeg verc saxelmwifos warmomadgenlebi da verc avtorebi Tan-

xmdebian, uflebaTa am ori kategoriis mimarT unda arsebobdes msgavsi midgoma 

saxelmwifoTa mxridan Tu gansxvavebuli.3 mTavari gansjis sagania, ramdenad gane-

kuTvneba socioekonomikuri uflebebi adamianis realur fundamentur ufle-

bebs.4 Tanabari midgomis momxreebi aqcents adamianis uflebebis universalur xa-

siaTze akeTeben, rac niSnavs imas, rom socioekonomikur uflebebs samoqalaqo da 

politikuri uflebebis msgavsi efeqti unda hqondeT.5 am midgomis mowinaaRmde-

geTa mTavari argumenti ki aris is, rom socioekonomikur uflebebs ar axasiaTebs 

adamianis ZiriTadi uflebebisTvis aucilebeli niSnebi da gansakuTrebuli yu-

radReba maxvildeba ekonomikuri da socialuri uflebebis aRsrulebis SeuZleb-

lobaze.6 am ukanasknelTa mtkicebiT, socioekonomikuri uflebebi ufro metad 

saxelmwifo politikis mimarTulebaa, vidre adamianis realuri ufleba.7 

gansxvavebuli maxasiaTeblebis mixedviT uflebaTa aRniSnuli ori kategori-

is dayofas, rac xSirad pirveli da meore Taobis adamianis uflebebad klasifici-

* Tsu-is iuridiuli fakultetis doqtoranti, mowveuli leqtori, Queen Mary University of
London-is magistri, saqarTvelos iusticiis saministros saerTaSoriso sajaro samar-
Tlis departamentis ufrosi.

1   Steiner H. J., Alston P., Goodman R., International Human Rights in Context: Law, Politics and Morals (3rd 
edition, Oxford: OUP, 2007) 263.

2   samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqti da ekonomikuri, 
socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqti.

3   Steiner H. J., Alston P., Goodman R., International Human Rights in Context: Law, Politics and Morals (3rd 
ed., Oxford: OUP, 2007) 264.

4   Plant R., Social and Economic Rights Revisited, Kings College Law Journal, 2003, 14, 1. 
5   Dennis M. J., Stewart D. P., Justiciability of Economic, Social, and Cultural Rights: Should there Be an 

International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing and Health?, The 
American Journal of International Law, 2004, 98(3), 465. 

6   Fabre C., Constitutionalising Social Rights, Journal of Political Philosophy, 1998, 280. 
7     Villiers B., Directive Principles of State Policy and Fundamental Rights: The Indian Experience, South African 

Journal on Human Rights, 1992, 8, 29. 
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rebaSi gamoixateba,8 upirveles yovlisa, teqnikuri da Teoriuli mniSvneloba Se-

iZleba hqondes. Tumca, radgan es gansxvavebuli niSnebi mocemulia saerTaSoriso 

xelSekrulebebsa da Sesasruleblad savaldebulo Zalis mqone sxva aqtebSi, au-

cilebelia, ganisazRvros, ra praqtikuli efeqti SeiZleba hqondes am gansxvave-

buli maxasiaTeblebis arsebobas.9 aRniSnulidan gamomdinare, naSromis mizania, 

gaanalizebul iqnes, ekonomikuri da socialuri uflebebi ra arsebiTi niSnebiT 

gansxvavdeba samoqalaqo da politikuri uflebebisgan da es gansxvaveba sakmari-

sia Tu ara imis dasamtkiceblad, rom socioekonomikuri uflebebi ar warmoad-

gens adamianis realur fundamentur uflebebs.  

2. socioekonomikur uflebebTan mimarTebiT arsebuli midgomebi

socialuri uflebebi samarTlebrivad savaldebulo Zalis mqone aqtebSi 

Cndeba me-20 saukunidan da pirveli precedentebia 1917 wlis meqsikis konstitu-

cia, sabWoTa konstituciebi da 1919 wlis vaimaris respublikis konstitucia.10 sa-

erTaSoriso doneze pirveli nabijebi gadaidga Sromis saerTaSoriso organiza-

ciis farglebSi, romelic 1919 wels Seiqmna da pirvelive wlebSi miRebul iqna 

araerTi umniSvnelovanesi standarti SromiT uflebebTan mimarTebiT.11 1948 

wels miRebuli adamianis uflebaTa sayovelTao deklaracia iyo pirveli saerTa-

Soriso aqti, romelic exeboda socioekonomikuri uflebebis farTo speqtrs.12 

Tumca, sayovelTao deklaracia miRebul iqna gaeros generaluri asambleis mier 

da mas ar hqonda Sesasruleblad savaldebulo Zala, rac gaxda 1966 wels ori sa-

erTaSoriso paqtis miRebis winapiroba, romlebic saerTaSoriso xelSekrulebebs 

warmoadgendnen da Sesasruleblad savaldebulo iyo wevri saxelmwifoebisTvis. 

swored am periodSi iwyeba aqtiuri msjeloba samoqalaqo da politikuri ufle-

bebisa da socioekonomikuri uflebebis urTierTmimarTebaze. mTavari mizezi, 

ris gamoc uflebaTa es ori kategoria cal-calke paqtiT mowesrigda, gaxldaT 

swored maTi gansxvavebuli maxasiaTeblebi, gansakuTrebiT ki mosazreba, rom so-

cioekonomikuri uflebebi ufro metad saprogramo uflebebia da, gansxvavebiT 

samoqalaqo da politikuri uflebebisgan, ver moxerxdeba maTi aRsruleba.13 aR-

8  Morales M.C.P., UNESCO’s Philosophy of “intellectual and moral solidarity” in attaining peace, 
<http://www.onlineunesco.org/UNESCO's%20Philosophy.html> [2.02.2012]. 

9   <http://www.iep.utm.edu/hum-rts/> [2.02.2012]. 
10   Steiner H. J., Alston P., Goodman R., International Human Rights in Context: Law, Politics and Morals (3rd 

ed., Oxford: OUP, 2007), 269. 
11   iqve. 
12   ix. muxli 22 (socialuri dacvis ufleba), muxli 23 (Sromis ufleba), muxli 25 (cxovrebis 

adekvaturi standartis ufleba), muxli 26 (ganaTlebis ufleba). 
13  Steiner H. J., Alston P., Goodman R., International Human Rights in Context: Law, Politics and Morals (3rd 

edition, Oxford: OUP, 2007), 272. 
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niSnuli garemoebis gamo saerTaSoriso paqtebis miRebidan dRemde aqtualobas 

ar kargavs socioekonomikuri uflebebis praqtikaSi implementaciis sakiTxi.  

unda iTqvas, rom adamianis uflebebis universaloba aRiarebulia adamianis 

uflebaTa sayovelTao deklaraciiT da es midgoma araerTxel eqspliciturad iq-

na aRiarebuli, maT Soris, 1993 wels adamianis uflebaTa venis msoflio konfe-

renciaze, sadac saxelmwifoebma aRiares adamianis uflebebis universaluroba da 

sxvadasxva kategoriis uflebebis urTierTdamokidebuleba. swored amitom sa-

xelmwifoebi SeTanxmdnen, rom aucilebelia uflebis yvela kategoriis mimarT 

Tanabari midgoma.14 aRniSnul princips daefuZna gaeros generaluri asambleis 

2006 wlis #60/251 rezolucia, romliTac Seiqmna gaeros adamianis uflebaTa sab-

Wo.15 Tumca, miuxedavad aRniSnulisa, TvalSi sacemia socioekonimikuri uflebe-

bis WeSmarit ZiriTad uflebebad aRiarebasTan arsebuli araerTgvarovani mid-

goma saerTaSoriso, regionalur da erovnul doneze. Sesabamisad, mizanSewoni-

lia, am midgomebis saTanado gaanalizeba.  

 
2.1. ekonomikuri da socialuri uflebebis implementacia  

saerTaSoriso doneze 

 
iqidan gamomdinare, rom saerTaSoriso masStabiT ar arsebobs sasamarTlo, 

romelsac eqneba adamianis uflebaTa darRvevis faqtebze gadawyvetilebebis mi-

Rebis mandati, saerTaSoriso doneze zedamxedvelobis funqcias asrulebs gae-

ros specialuri komitetebi, romlebic axorcieleben adamianis uflebaTa calke-

uli xelSekrulebebis Sesrulebis monitorings.16 am kuTxiT komitetebis erT-

erT umTavres funqcias warmoadgens uflebis mflobelebis individualuri sa-

Civrebis ganxilva saxelmwifoebis winaaRmdeg. swored individualuri saCivrebi 

iZleva SesaZleblobas, rom moxdes darRveuli uflebebis aRdgena da maTTvis re-

aluri praqtikuli mniSvnelobis miniWeba.17 aRniSnulidan gamomdinare, mravlis-

metyvelia is garemoeba, rom ekonomikuri, socialuri da kulturuli uflebebis 

Sesaxeb paqtis safuZvelze Seqmnili komiteti didi xnis ganmavlobaSi ar iyo aR-

Wurvili individualuri saCivrebis ganxilvis uflebamosilebiT. es gaxldaT 

erT-erTi umTavresi mizezi imisa, rom kiTxvis niSnis qveS idga socioekonomikuri 

uflebebis aRsrulebis da, Sesabamisad, maTi realur uflebebad miCnevis sa-

kiTxi.18  

                                                 
14   Vienna Declaration and Programme of Action (Adopted by the World Conference on Human Rights in Vienna 

on 25 June 1993), § 5. 
15   A/RES/60/251 Resolution adopted by the UN General Assembly on 15 March 2006, preamble. 
16   <http://www.ohchr.org/en/hrbodies/Pages/HumanRightsBodies.aspx>, [06.12.2014].  
17  <http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx>, [06.12.2014].  
18   Dennis M. J., Stewart D. P., Justiciability of Economic, Social, and Cultural Rights: Should There Be an 

International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and Health?, The 
American Journal of International Law, 2004, 98(3), 465. 
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ekonomikuri da socialuri uflebebisTvis saTanado datvirTvis micemis miz-

niT, 2002 wels gaeros adamianis uflebaTa komisiis mier miRebul iqna gadawyveti-

leba specialuri samuSao jgufis Seqmnis Sesaxeb, romelsac unda SeemuSavebina 

saerTaSoriso paqtis damatebiTi oqmi individualuri saCivrebis sakiTxze.19 Semu-

Savebuli oqmi miRebul iqna 2008 wels gaeros generaluri asambleis mier da Zala-

Si Sevida 2013 wlis 5 maiss, mas Semdeg, rac 10 saxelmwifos mier moxda misi ratifi-

kacia.20 amJamad damatebiTi oqmi ratificirebulia 17 saxelmwifos mier21 da komi-

tets individualuri saCivrebis ganxilva mxolod am saxelmwifoebis winaaRmdeg 

SeuZlia.22 

rogorc Cans, bolo wlebis ganmavlobaSi sakmaod mniSvnelovani nabijebi ga-

daidga saerTaSoriso doneze socioekonomikuri uflebebis aRsrulebadobis 

mizniT. Tumca is garemoeba, rom am etapisTvis damatebiTi oqmi xelmowerilia 

mxolod 46 da ratificirebulia mxolod 17 saxelmwifos mier, aSkaras xdis, rom 

saxelmwifoTa umetesoba ar aris mzad socioekonomikur uflebebTan mimarTebiT 

iseTive pasuxismgebloba ikisros, rogorc samoqalaqo da politikur uflebeb-

Tan dakavSirebiT.  

 
2.2. socioekonomikuri uflebebis aRiareba regionalur doneze 

 
ekonomikuri da socialuri uflebebi aRiarebulia afrikis, amerikaTaSoris 

da evropis regionebSi Sesabamisi xelSekrulebebiT. adamianis da xalxTa uflebe-

bis Sesaxeb afrikuli qartia aRiarebs Sromis, janmrTelobis da ganaTlebis uf-

lebebs.23 socioekonomikuri uflebebis sakmaod farTo wres moicavs adamianis 

uflebaTa amerikuli konvenciis e.w. san salvadoris damatebiTi oqmi.24 evropis 

regionSi jer kidev 1961 wels iqna miRebuli evropis socialuri qartia, romelic 

ganaxlda 1996 wels da agreTve moicavs socialuri uflebebis farTo speqtrs. 

aRsaniSnavia, rom es ukanaskneli vrceldeba evrosabWos wevr saxelmwifoebze da 

uSualod evrokavSiris farglebSi saxelmwifoebs aRebuli aqvT damatebiTi val-

debuleba evrokavSiris fundamentur uflebaTa qartiis farglebSi.25 

rogorc Cans, socialur uflebebs sakmao yuradReba eTmoba regionalur do-

neze, Tumca sakiTxavia, regionalur xelSekrulebebSi socialuri uflebebis mox-

senieba realur praqtikul mniSvnelobas sZens am uflebebs, Tu mxolod deklara-

                                                 
19   Commission on Human Rights resolution 2002/24, § 9(f),  
20  <https://treaties.un.org/pages/viewdetails.aspx?src=ind&mtdsg–no=iv-3-a&chapter=4&lang=en>, 

[06.12.2014].  
21   iqve. 
22   Optional Protocol to the International Covenant on Economic, Social and Cultural Rights, art. 1. 
23   ix. me-15-me17 muxlebi.  
24   Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and 

Cultural Rights ("Protocol of San Salvador"). 
25   ix. muxlebi 30-35. 
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ciuli xasiaTisaa. unda iTqvas, rom afrikuli qartiis garda, yvela regionaluri 

xelSekrulebiT aRiarebuli socialuri uflebebis aRsruleba xdeba seleqciu-

rad da koleqtiuri formiT da ara individualuri saCivrebis safuZvelze.26 ker-

Zod, san salvadoris oqmis safuZvelze, individualuri peticiebi dasaSvebia mxo-

lod savaWro gaerTianebebisa da ganaTlebis uflebasTan mimarTebiT, xolo evro-

pis socialuri qartia saerTod ar uSvebs individualur saCivrebs, ufro metic, à 

la carte midgomis safuZvelze, saxelmwifoebs SeuZliaT Tavad amoarCion, romel 

socialur uflebebs aRiareben savaldebulod qartiidan.27 ufro progresulia 

midgoma evrokavSiris fundamenturi uflebebis qartiiT aRiarebuli uflebebis 

aRsrulebasTan mimarTebiT, radgan aRniSnul qartiaSi moxseniebuli yvela uf-

leba eqvemdebareba aRsrulebas evrokavSiris marTlmsajulebis sasamarTloSi. 

aRsruleba ver moxdeba mxolod gaerTianebuli samefosa da poloneTis winaaR-

mdeg, romlebmac am sakiTxTan mimarTebiT specialuri daTqmebi gaakeTes qartias-

Tan mierTebis dros.28 

2.3. socioekonomikuri uflebebis aRiarebis kuTxiT erovnul doneze 

arsebuli midgomebi 

ekonomikuri da socialuri uflebebis erovnul doneze aRiarebasTan dakav-

SirebiT ramdenime ZiriTadi modeli SeiZleba gamoiyos: 1) socialuri uflebebi 

konstituciur uflebebad saerTod ar ganixileba; 2) calkeuli socialuri uf-

lebebi pirdapir aRiarebulia konstituciiT socialuri saxelmwifos principis 

paralelurad; 3) socialuri uflebebi eqspliciturad aRiarebulia konstituci-

iT da srulad daculia.29 

pirveli modelis SemTxvevaSi socioekonomikuri uflebebi ganixileba ara 

adamianis fundamentur uflebebad, aramed saxelmwifo politikis mimarTulebe-

bad. am modelis farglebSi saxelmwifo SesaZloa sakmaod maRal doneze akmayofi-

lebdes mosaxleobis socialur interesebs, Tumca mTavari maxasiaTebeli aris is, 

rom ar xdeba sasamarTlos wesiT darRveuli uflebebis aRdgena. am modelis 

TvalsaCino nimuSad SesaZloa aSS da gaerTianebuli samefo dasaxeldnen.30 am kon-

stituciuri midgomis saxelmwifoebSi aSkara gamonakliss warmoadgens indoeTi, 

romelic araTu ar aRiarebs socialur uflebebs fundamentur uflebebad, ara-

26  Dennis M. J. and Stewart D. P., Justiciability of Economic, Social, and Cultural Rights: Should There Be an 
International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and Health?, The 
American Journal of International Law, 2004, 98(3), 505. 

27  iqve. 
28  Protocol N30 on the Application of the Charter of Fundamental Rights of the European Union to Poland and to 

the United Kingdom. 
29  Sadurski W., Constitutional Socio-Economic Rights: Lessons from Central Europe, The Foundation for Law, 

Justice and Society in affiliation with The Centre for Socio-Legal Studies (University of Oxford, 2009), 3-4. 
30   iqve. 
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med konstitucia eqspliciturad acxadebs, rom dauSvebelia maTi sasamarTlos 

wesiT aRsruleba.31 Tumca, miuxedavad aRniSnulisa, indoeTi is gamonaklisia, ro-

melmac SeZlo saxelmwifos politikuri mimarTulebebis aRsruleba. jer kidev 

1985 wels olga telisis saqmeze indoeTis uzenaesma sasamarTlom sasamarTlos 

funqcia adamianis interesebis uzrunvelyofaSi dainaxa da aRiara socialuri uf-

lebebis aRsrulebadoba, risTvisac uflebebis es kategoria sicocxlis uflebis 

konteqstSi ganixila.32 es gadawyvetileba Zalian progresuli iyo, radgan indoe-

Tis uzenaesma sasamarTlom SeZlo socialuri uflebebis aRsrulebadobis Taoba-

ze arsebuli stereotipebis dangreva jer kidev im dros, rodesac gaeros komi-

tets ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb erTi zogadi 

komentaric ar hqonda gamocemuli.33 es gadawyvetileba iyo precedentuli, ro-

melmac aCvena, rom socialuri uflebebis aRsruleba Tu ver xerxdeba pirdapir, 

SesaZlebelia maTi dakavSireba sxva uflebebTan da maTTan kavSirSi iribad moxdes 

uflebaTa am kategoriis sasamarTlos wesiT aRsruleba.  

meore modeli ZiriTadad moqmedebs yofil socialistur saxelmwifoebSi, 

romelTa konstituciebic aRiareben socialuri saxelmwifos princips da agreT-

ve eqspliciturad icaven calkeul socialur uflebebs. am saxelmwifoebSi, ro-

gorc wesi, xdeba pirdapir moxseniebuli socialuri uflebebis aRsruleba, Tum-

ca sakmarisad ar aris sasamarTlo praqtika ganviTarebuli imisaTvis, rom SesaZ-

leblad iqnes miCneuli saerTaSoriso samarTliT aRiarebuli yvela socioekono-

mikuri uflebis aRsrulebadoba.34 

mesame modeli, aSkarad, yvelaze naklebad aris gavrcelebuli da am midgomis 

yvelaze TvalsaCino magaliTs warmoadgens samxreT afrika, romlis konstituci-

ac Seicavs saerTaSoriso samarTliT aRiarebuli socioekonomikuri uflebebis 

srulyofil CamonaTvals.35 amasTan, aRsaniSnavia, rom samxreT afrikis konstitu-

ciis mixedviT, sakonstitucio sasamarTlo calkeuli uflebis interpretirebis 

dros valdebulia, gaiTvaliswinos saerTaSorisosamarTlebrivi standartebi da 

uflebamosilia, moaxdinos problemis SedarebiTsamarTlebrivi analizi.36 amde-

nad, samxreT afrikis sakonstitucio sasamarTlos TiToeuli gadawyvetileba 

kvalificiuri saerTaSoriso samarTlebrivi da umetes SemTxvevaSi SedarebiTsa-

marTlebrivi kvlevis Sedegebs efuZneba. aRniSnulidan gamomdinare, samxreT af-

rika saukeTeso magaliTad SeiZleba gamodges nebismieri saxelmwifosTvis da Zi-

riTadi gadawyvetilebebi mimoxiluli iqneba 3.4. qveTavis farglebSi.  
 

                                                 
31  ix. indoeTis konstituciis 37-e muxli. 
32  Olga Tellis v Bombay Municipal Corporation, [1985] Supreme Court of India, § 37. 
33  pirveli zogadi komentari miRebul iqna 1989 wels. 
34  Sadurski W., Constitutional Socio-Economic Rights: Lessons from Central Europe, The Foundation for Law, 

Justice and Society in affiliation with The Centre for Socio-Legal Studies (University of Oxford, 2009), 4-5. 
35  ix. samxreT afrikis konstituciis me-2 Tavi. 
36  samxreT afrikis konstituciis 39-e muxlis pirveli punqtis „b“ da „g“qvepunqtebi. 
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3. socioekonomikuri uflebebis specifikuri maxasiaTeblebis

praqtikuli efeqti 

zemoT rogorc ukve aRiniSna, ekonomikuri da socialuri uflebebis adamia-

nis ZiriTad uflebebad aRiarebas kiTxvis niSnis qveS ayenebs misi specifikuri ma-

xasiaTeblebi, rac calkeul avtorTa da saxelmwifoTa azriT, arsebiTad ganas-

xvavebs maT samoqalaqo da politikuri uflebebisgan da SeuZlebels xdis socio-

ekonomikuri uflebebis aRsrulebas.37 Sesabamisad, mizanSewonilia, gaanalizebul 

iqnes socioekonomikuri uflebebis specifikuri elementebi da samoqalaqo da 

politikur uflebebTan SedarebiTi analizis konteqstSi iqnes gamotanili das-

kvna: ramdenad praqtikuli da samarTlebrivi efeqtis mqonea arsebuli gansxvave-

bebi. 

3.1. socialuri da ekonomikuri uflebebis arsebiTi elementebi 

socioekonomikuri uflebebis maxasiaTeblebis analizisTvis saukeTeso wya-

ros gaeros ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTa-

Soriso paqti warmoadgens, radgan es aris saerTaSoriso xelSekruleba, romelic 

ratificirebulia saxelmwifoTa didi umravlesobis mier38 da, Sesabamisad, ufle-

baTa am kategoriis uzrunvelyofa aRniSnul saxelmwifoebs swored am paqtis 

moTxovnebis Sesabamisad evalebaT.  

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso 

paqtis analizisas, pirvel rigSi, TvalSi sacemia iseTi frazebis simravle, rogo-

ricaa: `paqtis wveri saxelmwifoebi aRiareben ... uflebas~,39 `paqtis wevri saxel-

mwifoebi valdebulebas iReben, rom uzrunvelyofen ...~,40 rac imaze metyvelebs, 

rom paqti ufro metad fokusirebulia valdebulebis matareblebze, vidre ufle-

bis mflobelebze. Sesabamisad, socioekonomikuri uflebebis specifikuri maxasi-

aTeblebis sworad gasaazreblad aucilebelia, gaanalizebul iqnes am uflebebis 

Semxvedri valdebulebis buneba. aRniSnulTan mimarTebiT yvelaze relevanturia 

paqtis me-2 muxlis pirveli punqti, romelic saxelmwifoTa zogad valdebulebebs 

gansazRvravs da romlis mixedviTac: 

winamdebare paqtis TiToeuli monawile saxelmwifo kisrulobs valdebule-

bas, damoukideblad da saerTaSoriso daxmarebisa da TanamSromlobis gziT, gan-

sakuTrebiT, ekonomikur-teqnikur sferoSi, misTvis xelmisawvdomi resursebis 

maqsimaluri gamoyenebiT miiRos zomebi am paqtiT aRiarebuli uflebebis progre-

37  Fabre C., Constitutionalising Social Rights, Journal of Political Philosophy, 1998, 280. 
38  ratificirebulia 162 saxelmwifos mier. 
39  ix., magaliTad, ekonomikuri, socialuri da politikuri uflebebis Sesaxeb saerTa-

Soriso paqtis muxli 6, 7, 9, 11, 12, 13, 15. 
40  iqve, muxli 8, 16. 
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sulad sruli realizaciisaTvis yvela saTanado saSualebebiT, sakanonmdeblo 

zomebis miRebis CaTvliT. 

mocemuli normis analizi ramdenime mniSvnelovan kiTxvas badebs, romlebsac 

arsebiTi samarTlebrivi Sedegebi ukavSirdeba. kerZod, gasaazrebelia Semdegi as-

peqtebi: 

1) rogor SeiZleba xelSesaxebi da gonivruli iyos adamianis ZiriTad ufleba-

ze saubari, rodesac misi praqtikuli implementacia mTlianad SezRudul da ga-

uTvlel resursebzea damokidebuli? 

2) rogor SeiZleba dadgindes, xdeba Tu ara arsebuli resursebis maqsimalu-

rad gamoyeneba?  

3) ras gulisxmobs uflebebis progresuli realizeba? 

4) rodesme SesaZlebelia socioekonomikuri uflebebis sruli realizeba?41 

am kiTxvebze mravali pasuxi da komentari aqvT calkeul avtorebs, Tumca mi-

zanSewonilia, upirvelesad, ganxilul iqnes, Tu ra pozicia aqvs gaeros ekonomi-

kuri, socialuri da kulturuli uflebebis Sesaxeb komitets, radgan es aris or-

gano, romelic uflebamosilia, saerTaSoriso paqtis normebis oficialuri in-

terpretacia moaxdinos.42 unda iTqvas, rom saerTaSoriso paqtidan gamomdinare, 

saxelmwifoze dakisrebuli valdebulebis bunebis Sinaarsi mocemulia komitetis 

# 3 zogad komentarSi, romelic, garkveulwilad, exmianeba zemoT wamoWril prob-

lemur sakiTxebs.  

komiteti acnobierebs, rom socioekonomikuri uflebebis realizeba pirda-

pir kavSirSia saxelmwifo resursebTan da rom am resursebis SezRudulobis gamo 

uflebaTa am kategoriis sruli realizeba myisierad ver moxdeba. Tumca, imisaT-

vis, rom ekonomikur da socialur uflebebs praqtikuli efeqti hqondes da xel-

Sesaxebi iyos maTi mflobelebisTvis, zogadi komentari yovel saxelmwifos aval-

debulebs, SeimuSaos minimaluri standarti (e.w. minimum core), romelsac myisierad 

daakmayofilebs da sadac gaTvaliswinebuli iqneba gansakuTrebiT mowyvladi 

jgufebis saWiroebebi, Tundac SezRuduli resursebis arsebobisas.43 Sesabamisad, 

minimaluri standartis dakmayofilebis valdebuleba realur efeqts aZlevs so-

cioekonomikur uflebebs da maT praqtikul mniSvnelobas aniWebs, miuxedavad sa-

xelmwifoSi arsebuli resursebisa.  

xelmisawvdom resursebTan mimarTebiT komiteti azustebs, rom aq igulisxme-

ba rogorc saxelmwifos SigniT arsebuli resursebi, ise saerTaSoriso urTier-

Tobebis farglebSi misaRebi daxmarebis saxiT arsebuli resursi.44 

                                                 
41  Dennis M. J. and Stewart D. P., Justiciability of Economic, Social, and Cultural Rights: Should There Be an 

International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and Health?, The 
American Journal of International Law, 2004, 98(3), 464. 

42  <http://www2.ohchr.org/english/bodies/cescr/index.htm> [7.02.2012]. 
43  ESCR Committee GC N3 on the Nature of State Parties Obligation, § 10, 12. 
44  iqve, § 13. 
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erT-erTi mTavari maxasiaTebeli, rac socioekonomikur uflebebs samoqala-

qo da politikuri uflebebisgan ganasxvavebs, aris Sesasrulebeli valdebulebe-

bis progresuloba. zogad komentarSi komiteti aRniSnul sakiTxsac azustebs da 

ganmartavs, rom uflebebis progresuli realizeba gulisxmobs imas, rom es uf-

lebebi ver iqneba realizebuli mokle droSi. Tumca, aucilebelia, uflebebis 

TandaTanobiTi realizeba miznad isaxavdes maT srul implementacias.45  

Zalian mniSvnelovania, rom komiteti progresuli realizebis valdebulebas 

uflebebis sruli implementaciis miznis konteqstSi ganixilavs, magram sakiTxa-

via, ramdenad realisturia socioekonomikuri uflebebis srulad uzrunvelyo-

fa. realurad, am kiTxvaze SeuZlebelia `ki~ an `ara~ pasuxis gacema. piriqiT, yve-

laze swori pasuxi iqneba `ki~ da `ara~. am konteqstSi, pirvel rigSi, yuradReba un-

da gamaxvildes im garemoebaze, rom saerTaSoriso paqti uflebis mflobelebs ar 

aRWuravs im SesaZleblobiT, rom maT moiTxovon sakuTari uflebebis sruli rea-

lizeba. me-2 muxlis pirveli punqti saxelmwifoebs avaldebulebs, rom gaataron 

zomebi mocemuli uflebebis TandaTanobiT, progresulad sruli realizebis 

mizniT. anu, saxelmwifoebs evalebaT, maqsimumi gaakeTon sakuTari SesaZleblobis 

farglebSi, Tumca isini valdebuli ar arian, miaRwion uflebebis srul realize-

bas. Sesabamisad, Teoriulad SesaZlebelia saxelmwifo sakuTari SesaZleblobe-

bis farglebSi maqsimums akeTebdes uflebebis sruli realizebisTvis da am Sem-

TxvevaSi kiTxvaze pasuxi iqneba pozitiuri, radgan saxelmwifo srulad asrulebs 

dakisrebul valdebulebas. Tumca, es daskvna aSkarad Seusabamo iqneba valdebu-

lebis umTavres maxasiaTebelTan, rac progresulobas gulisxmobs. progresi uke-

Tesisken, ganviTarebisken winsvlas gulisxmobs, rac mudmivi procesia da ver iq-

neba amowuruli nebismieri miRweuli SedegiT, radgan yovelTvis iqneba SesaZle-

beli ufro maRali standartis dakmayofileba.46 amitom, progresuli realizeba 

Tavisi arsiT gamoricxavs sruli realizebis SesaZleblobas. maSin sakiTxavia, 

konvenciiT gaTvaliswinebuli es ori urTierTsapirispiro valdebuleba rogor 

SeiZleba arsebobdes erTmaneTis paralelurad? SesaZlebelia, saxelmwifom daak-

mayofilos uflebis rogorc progresuli, ise sruli realizebis valdebuleba? 

realurad, saxelmwifoebs SeuZliaT arsebuli resursebis farglebSi maqsimumi 

gaakeTon saerTaSoriso paqtis moTxovnebis srulad Sesasruleblad da mudmivad 

ganaviTaron miRweuli Sedegebi, magram am SemTxvevaSic SeuZlebeli iqneba iTqvas, 

rom konkretuli ufleba srulad aris realizebuli. amitom, unda iTqvas, rom am 

konkretul SemTxvevaSi arsebuli ufleba da misi Semxvedri valdebuleba erTma-

neTTan ar arian srul korelaciaSi.  

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso 

paqtis me-2 muxlis analizis safuZvelze SeiZleba iTqvas, rom socioekonomikuri 

uflebebi namdvilad sakmaod specifikuri maxasiaTeblebis matareblebia, Tumca 

                                                 
45  ESCR Committee GC N3 on the Nature of State Parties Obligation,§ 9. 
46  <http://www.thefreedictionary.com/progress> [5.03.2012]. 
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isic aSkaraa, rom maTi Sinaarsis gansazRvra da am uflebebis praqtikaSi gardaqmna 

SesaZlebelia. amitom, mizanSewonilia, ganxilul iqnes, es maxasiaTeblebi, realu-

rad ramdenad arsebiTad ganasxvavebs samoqalaqo da politikuri uflebebisgan 

da am gansxvavebas mohyveba Tu ara praqtikuli Sedegebi. 

 
3.2. socioekonomikuri uflebebis gansxvavebuli maxasiaTeblebis  

analizi samoqalaqo da politikur uflebebTan SedarebiT konteqstSi 

 
miuxedavad imisa, rom adamianis uflebaTa dacvis saerTaSoriso instrumen-

tebi adamianis uflebebis universalizms aRiareben da, Sesabamisad, yvela ufle-

basTan mimarTebiT msgavs mopyrobas iTxoven,47 kvlav aqtualuria ekonomikuri da 

socialuri uflebebis samoqalaqo da politikuri uflebebisgan gamijvnis sa-

kiTxi. saxeldeba araerTi ganmasxvavebeli niSani, romelTa gamoc miiCneva, rom so-

cioekonomikur uflebebs ver eqneba realuri praqtikuli efeqti. Sesabamisad, mi-

zanSewonilia, am gansxvavebebis analizi maTi samarTlebrivi da praqtikuli Sede-

gebis konteqstSi. 

erT-erTi yvelaze xSirad dasaxelebuli argumenti socioekonomikuri ufle-

bebis winaaRmdeg aris is, rom uflebaTa es kategoria saxelmwifoebs uwesebs po-

zitiur valdebulebebs da, samoqalaqo da politikuri uflebebisgan gansxvave-

biT, romlebic negatiur valdebulebebs aweseben, SeuZlebelia maTi sruli im-

plementacia.48 Tumca, arasworia imis Tqma, rom romelime konkretuli ufleba sa-

xelmwifos mxolod erTi saxis valdebulebas akisrebs.49 adamianis uflebaTa sa-

marTlis mixedviT, adamianis nebismieri ZiriTadi ufleba saxelmwifos akisrebs 

rogorc negatiur valdebulebas, rom Tavad ar daarRvios adamianis uflebebi, 

agreTve pozitiur valdebulebas, rom miiRos Sesabamisi zomebi uflebebis uz-

runvelsayofad.50 Tavis mxriv, pozitiuri valdebuleba or nawilad iyofa, raTa 

saxelmwifom daicvas adamianebi maTi uflebebis mesame pirTa mxridan darRvevis-

gan (duty to protect) da Seqmnas adamianis uflebebis uzrunvelsayofad aucilebeli 

pirobebi (duty to fulfill).51 adamianis uflebebis dacvis valdebuleba saxelmwifosgan 

moiTxovs efeqturi prevenciuli RonisZiebebis gatarebas, xolo darRvevis da-

                                                 
47  ix. UNGA Resolution A/RES/32/130 (16 December 1970); Vienna Declaration and Programme of Action 

(Adopted by the World Conference on Human Rights in Vienna on 25 June 1993) § 5. 
48  Positive Obligations of States and the Protection of Human Rights, Interights Bulletin, 2006, 15 (3), 101. 
49  International Commission of Jurists, Courts and the legal enforcement of Economic, Social and Cultural 

Rights: Comparative experiences of justiciability (Human Rights and Rule of Law Series N2) 10 
<http://www.icj.org/dwn/database/ESCR.pdf> [10.02.2012]. 

50  burduli i., gociriZe e., erqvania T. da sxv, saqarTvelos konstituciis komentari. Tavi 
meore. saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani (Tb., 
2013), 58. 

51  Schutter O. D., Eide A., Khalfan A. et al, Commentary to the Maastricht Principles on Extraterritorial Obli-
gations of States in the Area of Economic, Social and Cultural Rights, Human Rights Quarterly, 2012, 34(4), 
1090. 
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fiqsirebis SemTxvevaSi — mis droul identifikacias da damrRvevisaTvis saTana-

do pasuxismgeblobis dakisrebas. aucilebelia agreTve darRveuli uflebis aR-

dgenis saTanado meqanizmebis arseboba.52 rac Seexeba uflebebis uzrunvelsayo-

fad aucilebeli pirobebis Seqmnas, am SemTxvevaSi igulisxmeba uflebis realize-

bisTvis saWiro sistemis, meqanizmebis, infrastruqturis da sxva msgavsi garemoe-

bebis arseboba.53 orive saxis pozitiuri valdebuleba arsebiTi maxasiaTebelia 

ara mxolod socioekonomikuri uflebebis, aramed samoqalaqo da politikur uf-

lebebisTvisac. magaliTad, saarCevno uflebasTan mimarTebiT saxelmwifos mier 

zomebis miReba, rom mesame pirebma ar daarRvion arCevnebis Tavisufleba, iqneba 

duty to protect-is realizeba, xolo saarCevno infrastruqturis Seqmna, administra-

ciis dakompleqteba, biuletenebis dabeWdva da msgavsi RonisZiebebi, romlebic 

aucilebelia saarCevno uflebis uzrunvelyofisTvis, iqneba duty to fulfill-is rea-

lizeba. amitom, safuZvels moklebulia msjeloba, rom samoqalaqo da politiku-

ri uflebebi saxelmwifos negatiur valdebulebebs akisreben, xolo socioekono-

mikuri — pozitiurs. 

ekonomikuri da socialuri uflebebis winaaRmdeg kidev erTi argumentia ma-

Ti damokidebuleba resursebze. Tumca, am SemTxvevaSic unda aRiniSnos, rom arc 

es niSania eqskluziurad socioekonomikuri uflebebisTvis damaxasiaTebeli. sa-

moqalaqo da politikuri uflebebis realizebac sakmaod did xarjebTan aris da-

kavSirebuli da amis saukeTeso magaliTi kvlav saarCevno uflebaa, romlis rea-

lizebac Zalian Zviri ujdeba saxelmwifos.54 amasTan, saxelmwifo organoebis ga-

marTva, TanamSromlebis momzadeba da treningi, raTa maT uzrunvelyon samoqala-

qo uflebebTan mimarTebiT pozitiuri valdebulebebis ganxorcieleba da dar-

Rvevis SemTxvevaSi adekvaturi reagireba, agreTve moiTxovs did danaxarjebs. am-

denad, kvlav arasworia msjeloba, rom mxolod socioekonomikuri uflebebis re-

alizeba aris damokidebuli saxelmwifo resursebze.  

calkeuli avtorebi miiCneven, rom ekonomikuri da socialuri uflebebi uf-

ro metad politikur sferos ganekuTvneba, xolo samoqalaqo da politikuri uf-

lebebi — iuridiuls.55 es msjelobac moklebulia akuratulobas, radgan nebismie-

ri samarTlebrivi dokumenti politikuri gadawyvetilebis produqtia. Tavad sa-

xelmwifoTa umaRlesi ierarqiis mqone aqti — konstitucia erToblivad politi-

                                                 
52  Report of the Special Representative of the SecretaryGeneral on the issue of human rights and transnational 

corporations and other business enterprises, John Ruggie Guiding Principles on Business and Human Rights: 
Implementing the United Nations “Protect, Respect and Remedy” Framework, A/HRC/17/31 (21 March 2011), 
7. 

53  Green M., What We Talk About When We Talk About Indicators: Current Approaches to Human Rights 
Measurement, Human Rights Quarterly, 2001, 23(4), 1072. 

54  International Commission of Jurists, Courts and the legal enforcement of Economic, Social and Cultural 
Rights: Comparative experiences of justiciability, Human Rights and Rule of Law Series, 2008, 2, 83. 
<http://www.icj.org/dwn/database/ESCR.pdf> [10.02.2012]. 

55  iqve, 73.  
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kuri da samarTlebrivi dokumentia da es kargad warmoaCens, rom kanonSemoqmede-

bis dros politikuri da iuridiuli aspeqtebi mxolod erTmaneTTan mWidro kav-

SirSi arsebobs.56 Sesabamisad, arc es kriteriumi gamodgeba uflebaTa ori katego-

riis gasamijnad. 

socioekonomikuri uflebebis winaaRmdeg Semdegi argumenti saxelmwifoze 

dakisrebuli aramyisieri valdebulebis buneba da Tavad uflebaTa Sinaarsis bun-

dovanebaa.57 unda iTqvas, rom es poziciac zedapirulia da arasrulad asaxavs eko-

nomikuri da socialuri uflebebis arss. miuxedavad imisa, rom saxelmwifos eva-

leba uflebaTa am kategoriis TandaTanobiTi da progresuli realizeba, mas ag-

reTve warmoeSoba myisieri valdebulebac, rac ekonomikuri, socialuri da kul-

turuli uflebebis Sesaxeb saerTaSoriso paqtis me-2 muxlis Sesabamisad or as-

peqts moicavs: 1) yvela saxelmwifos aqvs myisieri valdebuleba, miiRos zomebi 

progresulad realizebisTvis da 2) socioekonomikuri uflebebis realizebisas 

arsebobs myisieri valdebuleba, rom gamoiricxos yovelgvari diskriminacia.58 

rac Seexeba bundovanebas, wina qveTavis analizma rogorc warmoaCina, saxelmwi-

foze dakisrebuli valdebulebis buneba absoluturad gansazRvradia. is garemo-

eba ki, rom calkeuli socioekonomikuri uflebebi saWiroebs damatebiT inter-

pretacias, aranair gansakuTrebul niSanTvisebas ar warmoaCens, radgan nebismie-

ri samoqalaqo da politikuri ufleba saWiroebs Sinaarsis dazustebas da inter-

pretacias.59 uflebis Sinaarsis bundovaneba ar unda gaxdes am uflebis praqtiku-

li implementaciis xelSemSleli faqtori, radgan swored imitom arsebobs sasa-

marTlo, rom saWiroebis SemTxvevaSi adamianis uflebis Sinaarsis dazusteba mo-

axdinos interpretaciis gziT.60 es midgoma araerTxel iqna gaziarebuli saerTa-

Soriso sasamarTloebis mier.61 amasTan, rogorc ukve aRiniSna, ekonomikuri, soci-

aluri da kulturuli uflebebis Sesaxeb gaeros komiteti iZleva avtoritetul 

interpretacias nebismier socioekonomikur uflebasTan mimarTebiT da, Sesabami-

sad, am uflebebis Sinaarsi aris namdvilad gansazRvradi. 

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom ekonomikuri da 

socialuri uflebebi Tavisi maxasiaTeblebiT gansxvavdebian samoqalaqo da po-

litikuri uflebebisgan, magram es gansxvaveba ar aris imdenad arsebiTi, rom xeli 

SeuSalos socioekonomikuri uflebebis praqtikul realizebas. 

                                                 
56   International Commission of Jurists, Courts and the legal enforcement of Economic, Social and Cultural 

Rights: Comparative experiences of justiciability, Human Rights and Rule of Law Series, 2008, 2, 90. 
<http://www.icj.org/dwn/database/ESCR.pdf> [10.02.2012]. 

57  <http://www.srap.ca/publications/porter–the–justiciabiliyt–of–social–and–economic–rights.pdf> [10.02.2012]. 
58   ESCR Committee GC N3 on the Nature of State Parties Obligation, § 1, 2. 
59  International Commission of Jurists, Courts and the legal enforcement of Economic, Social and Cultural 

Rights: Comparative experiences of justiciability, Human Rights and Rule of Law Series, 2008, 2, 83, 
<http://www.icj.org/dwn/database/ESCR.pdf>, [10.02.2012]. 

60   iqve, 76. 
61  ix. mag. Gorzelik and others v Poland, App. no. 44158/98 (European Court of Human Rights, 17 February 

2004) § 64.  



samarTlis Jurnali,   №1, 2015 

 394 

3.3. socioekonomikuri uflebebi akmayofilebs Tu ara  

ZiriTad uflebebad klasifikaciisTvis aucilebel winapirobebs? 

arsebuli praqtikisa da samarTlebrivi doqtrinis analizis safuZvelze SeiZ-

leba iTqvas, rom adamianis ZiriTadi ufleba aucileblad unda akmayofilebdes 

Semdeg kriteriumebs: 

1) SesaZlebeli unda iyos uflebis mflobelisa da valdebulebis matareblis

gansazRvra; 

2) SesaZlebeli unda iyos uflebisa da Semxvedri valdebulebis Sinaarsis gan-

sazRvra; 

3) SesaZlebeli unda iyos am konkretuli uflebis sxva ZiriTad uflebebTan

mimarTebis gansazRvra; 

4) unda ikveTebodes uflebiT daculi Rirebulebebi;

5) unda arsebobdes uflebis praqtikaSi implementaciis SesaZlebloba.62

mizanSewonilia socioekonomikuri uflebebis analizi CamoTvlili kriteri-

umebis safuZvelze. 

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paq-

tis mixedviT, socioekonomikur uflebebs nebismieri individi flobs,63 Tumca mci-

re SezRudva moqmedebs ganviTarebadi qveynebis aramoqalaqe pirebTan mimarTebiT, 

radgan paqti aRniSnul saxelmwifoebs aZlevs SesaZleblobas, Tavad gansazRvron, 

ra doziT uzrunvelyofen aramoqalaqeebis mimarT socioekonomikur uflebebs.64 

rac Seexeba valdebulebis matareblebs, cxadia, paqtis pirveladi adresatebi sa-

xelmwifoebi arian, Tumca saxelmwifoze dakisrebuli pozitiuri valdebuleba, ar 

dauSvas mesame pirebis mier uflebebis darRveva,65 iribad iTxovs arasaxelmwifo 

subieqtebisgan, rom ar daarRvion paqtiT gansazRvruli uflebebi. 

samoqalaqo da politikur uflebebTan Sedarebis konteqstSi, zemoT ukve aRi-

niSna, rom socioekonomikuri uflebebis Sinaarsi absoluturad gansazRvradia da 

SeiZleba iTqvas, rom es kriteriumic dakmayofilebulia. rac Seexeba calkeuli so-

cioekonomikuri uflebebis mimarTebas sxva uflebebTan, samoqalaqo da politiku-

ri uflebebis msgavsad, am SemTxvevaSic ar arsebobs winaswar gansazRvruli ierar-

qia da koliziis dros calkeul uflebas upiratesoba unda mieniWos saqmis konkre-

tuli garemoebebis gaTvaliswinebiT. Tumca, nebismier SemTxvevaSi daculi unda 

62  Centre For Social Justice Limited By Guarantee, Justiciable Constitutionalisation of Economic, Social and 
Cultural Rights – A Framework for Action (Being a Contribution to the Planned Review of the Constitution of 
the Federal Republic of Nigeria 1999) 17. 

63  ix. ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis 
muxlebi 6(1), 7, 8(1), 9. 

64  iqve, muxli 2(3). 
65  CESCR Committee GC N14, The right to the highest attainable standard of health, E/C.12/2000/4 (11 August 

2000) § 33. 
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iyos socialuri, ekonomikuri da kulturuli uflebebis Sesaxeb gaeros komitetis 

mier dadgenili moTxovna, romlis mixedviTac ar SeiZleba erTi uflebis realize-

ba imgvari formiT, rom azri daukargos meore uflebis arsebobas.66 

dacul RirebulebebTan mimarTebiT unda iTqvas, rom ekonomikuri, socialu-

ri da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis preambulis mixedviT, 

paqti eyrdnoba gaeros wesdebiTa da adamianis uflebaTa sayovelTao deklaraci-

iT dacul principebs, gansakuTrebiT ki adamianis Rirsebas.  

rac Seexeba praqtikaSi realizebis SesaZleblobas, saerTaSoriso paqti eq-

spliciturad iTxovs wevri saxelmwifoebisgan, rom arsebuli resursebis far-

glebSi miiRon yvela SesaZlo zoma socioekonomikuri uflebebis implementaciis-

Tvis.67 ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb gaeros komi-

tetis #3 da #9 zogadi komentarebis Sesabamisad, implementaciisTvis saWiro zo-

mebi, sxvebs Soris, gulisxmobs sasamarTlo, administraciul, finansur, saganma-

naTleblo da socialuri zomebis miRebas.68 amasTan #9 zogadi komentari eqspli-

citurad miuTiTebs, rom ekonomikuri da socialuri uflebebis implementaciis-

Tvis aucilebel da yvelaze efeqtur RonisZiebas sasamarTlos wesiT maTi aRsru-

leba unda warmoadgendes.69 Sesabamisad, SeiZleba iTqvas, rom Tavad saerTaSoriso 

paqti da komiteti araTu eWvqveS ar ayenebs socioekonomikuri uflebebis aRsru-

lebis sakiTxs, aramed pirdapir iTxoves saxelmwifoebisgan am zomebis miRebas, 

Tumca, radgan am sakiTxTan mimarTebiT araerTgvarovania praqtika da swored 

darRveuli uflebis sasamarTlo wesiT dacvis SesaZlebloba aZlevs nebismier 

uflebas realur efeqts,70 mizanSewonilia, socioekonomikuri uflebebis aRsru-

lebasTan dakavSirebuli sakiTxi siRrmiseulad iqnes gaanalizebuli, rasac Sem-

degi qveTavi daeTmoba.  

 
3.4. ekonomikuri da socialuri uflebebis  

sasamarTlos wesiT aRsruleba 

 
rogorc zemoT aRiniSna, darRveuli uflebis sasamarTlos wesiT aRdgenis 

SesaZlebloba adamianis ZiriTadi uflebis is maxasiaTebelia, romelic samar-

Tlebriv aqtSi arsebul debulebebs praqtikul daniSnulebas sZens.71 sxva sityve-

                                                 
66  ix. CESCR Committee GC No 4 on The right to adequate housing, § 8(c); CESCR General comment No 15 on 

The right to water, § 12(c)(ii). 
67  ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis 

muxli 2(1). 
68  ESCR Committee GC N3 on the Nature of State Parties Obligation, § 5 and 7; ESCR Committee GC N9, 

Domestic Application of the Covenant (3 December 1998) § 9. 
69  ESCR Committee GC N9, Domestic Application of the Covenant (3 December 1998) § 7. 
70  Steiner H. J., Alston P. and Goodman R., International Human Rights in Context: Law, Politics and Morals 

(3rd edition, Oxford: OUP, 2007) 313. 
71  Tomuschat C., Human Rights: Between Idealism and Realism (2nd edition, Oxford: OUP, 2008), 5. 
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biT rom iTqvas, adamianis uflebis arseboba Tavis TavSi gulisxmobs imas, rom misi 

darRvevis SemTxvevaSi SesaZlebelia sasamarTlos wesiT misi dacva da piriqiT, 

Tu SeuZlebelia sasamarTlosTvis mimarTva, maSin realurad adamianis ufleba 

arc arsebobs.72 swored amitom, adamianis uflebaTa yvela ZiriTadi saerTaSori-

so73 da regionaluri aqti pirdapir gansazRvravs uflebis sasamarTlo wesiT dac-

vis SesaZleblobas.74 rac Seexeba uSualod socioekonomikur uflebebs, ekonomi-

kuri, socialuri da kulturuli uflebebis Sesaxeb gaeros komitetis # 3 zogadi 

komentari pirdapir moiTxovs, rom nebismieri socialuri uflebis dasacavad un-

da arsebobdes sasamarTlo meqanizmebi da es uflebebi unda iyos aRsrulebadi.75 

amasTan, imave komitetma # 9 zogad komentarSi kidev erTxel gaimeore da daazus-

ta, rom sasamarTlos wesiT socialuri uflebis dacva da maTi aRsruleba SesaZ-

lebeli unda iyos erovnul doneze.76  

miuxedavad aRniSnulisa, ekonomikuri da socialuri uflebebis aRsruleba-

dobis winaaRmdeg araerTi argumenti saxeldeba da aucilebelia maTi ganxilva.  

socialuri uflebebis aRsrulebadobis winaaRmdeg xSirad asaxeleben mizezs, 

rom mosamarTles ar gaaCnia saTanado unari, amgvar sakiTxze miiRos kompetentu-

ri gadawyvetileba. kerZod, miiCneva, rom socialuri uflebis aRsruleba saxel-

mwifo resursebis ganawilebaSi monawileobas gulisxmobs, rasac specifikuri 

codna, saTanado informaciis Segroveba da sxva instituciuri meqanizmebi esaWi-

roeba.77 Tumca es argumenti ar aris myari, radgan sasamarTlo procesis sirTule 

ar aris mxolod socialuri uflebebisTvis damaxasiaTebeli Tviseba da mosamar-

Tles sxva saqmeebis gasawyvetadac uwevs kompleqsuri muSaobis Sesruleba. soci-

oekonomikuri uflebebis Taobaze mosamarTle rodesac imsjelebs, mas is ki ar 

moeTxoveba, rom eqspertul doneze Seiswavlos socialuri aspeqtebi, aramed man 

unda SeZlos mTavrobis mier ganxorcielebuli RonisZiebebis Sefaseba samar-

Tlebrivi normebis WrilSi. ufro metic, rac ar unda rTulad Sesaswavli iyos 

konkretuli saqme, sasamarTlos ufleba ar aqvs, uari Tqvas mis ganxilvaze. saWi-

roebis SemTxvevaSi mosamarTles yovelTvis SeuZlia isargeblos eqspertis daxma-

                                                 
72  Steiner H. J., Alston P. and Goodman R., International Human Rights in Context: Law, Politics and Morals 

(3rd edition, Oxford: OUP, 2007), 263. 
73  ix. magaliTad, adamianis uflebaTa sayovelTao deklaraciis me-8 muxli. agreTve 

samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqtis me-2 muxlis me-2 
punqti da me-3 punqtis „b“ qvepunqti. 

74  adamianis uflebaTa evropuli konvenciis me-13 muxli; adamianis uflebaTa amerikuli 
konvenciis me-2 muxli; adamianis da xalxTa uflebebis Sesaxeb afrikuli qartiis 
pirveli muxli. 

75  ESCR Committee GC N3 on the Nature of State Parties Obligation, § 5. 
76  ESCR Committee GC N9, Domestic Application of the Covenant (3 December 1998) § 10. 
77  International Commission of Jurists, Courts and the legal enforcement of Economic, Social and Cultural 

Rights: Comparative experiences of justiciability, Human Rights and Rule of Law Series, 2008, 2, 83. 
<http://www.icj.org/dwn/database/ESCR.pdf> [27.06.2013]. 
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rebiT da ise gadawyvitos specifikuri sakiTxebi.78 Sesabamisad, SeiZleba iTqvas, 

rom socioekonomikuri uflebis aRsrulebasTan dakavSirebuli sirTuleebi ar 

aris mxolod uflebaTa am kategoriis maxasiaTebeli da es garemoeba ver gaxdeba 

socioekonomikuri uflebis aRsrulebaze uaris Tqmis safuZveli.  

ekonomikuri da socialuri uflebebis aRsrulebadobis winaaRmdeg ufro me-

tad gavrcelebuli mosazrebis Tanaxmad, am kategoriis uflebebis sasamarTlos 

mier aRsruleba gamoiwvevs xelisuflebis danawilebis principis darRvevas. so-

cioekonomikuri uflebis realizeba SesaZlebelia im farglebSi, rac saxelmwi-

fom yovel konkretul wels biujetSi gamoyo am uflebis uzrunvelsayofad. biu-

jetis formireba warmoadgens aRmasrulebeli da sakanonmdeblo organoebis 

funqcias, amitom sasamarTlos mier miRebuli gadawyvetileba, romelic zemoqme-

debas moaxdens saxelmwifo biujetis xarjviT nawilze, marTlac badebs kiTxvebs, 

sasamarTlo xelisufleba uxeSad xom ar Caereva aRmasrulebeli da sakanonmdeb-

lo organoebis saqmianobaSi.79 

socioekonomikuri uflebebis aRsrulebis sakiTxi xelisuflebis danawile-

bis WrilSi siRrmiseulad iqna gaanalizebuli samxreT afrikis sakonstitucio 

sasamarTlos mier, romlis argumentaciac sakmarisad gamyarebulia, raTa am Tema-

ze arsebuli kiTxvebi gaqarwyldes. 1996 wlidan moyolebuli samxreT afrikis sa-

konstitucio sasamarTlo araerTxel Seexo xelisuflebis danawilebis sakiTxs 

da am gadawyvetilebebis analizis safuZvelze SeiZleba ramdenime mniSvnelovani 

daskvnis gamotana: 

1) ekonomikuri da socialuri uflebebidan gamomdinare valdebuleba ekisre-

ba mTlianad saxelmwifos, rac avtomaturad gulisxmobs xelisuflebis samive 

Stos valdebulebas. Sesabamisad, sasamarTlo araTu uflebamosili, aramed val-

debulia miiRos zomebi socioekonomikuri  uflebebis uzrunvelsayofad;80 

2) sasamarTlos mier ekonomikuri da socialuri uflebis aRsruleba ar ar-

Rvevs xelisuflebis Stoebs Soris arsebul balanss. piriqiT, xelisuflebis dana-

wilebis principis erT-erTi mTavari moTxovna urTierTkontroli da gawonaswo-

rebaa. sakanonmdeblo da aRmasrulebeli organoebis mier socioekonomikuri uf-

lebis darRvevis SemTxvevaSi swored sasamarTlos ekisreba maTi gawonasworebis 

valdebuleba.81 Sesabamisad, saxezea xelisuflebis danawilebis principis sazR-

vrebSi moqmedeba da ara maTi darRveva; 

3) socioekonomikuri uflebis darRvevis SemTxvevaSi sasamarTlom unda gaa-

keTos yvelaferi darRveuli uflebis aRsadgenad, Tundac amisTvis raime meqa-

                                                 
78   Nolan A., Porter B. Langford M., The Justiciability of Social and Economic Rights: An Updated Appraisal, 2007, 4. 

<http://www.srap.ca/publications/porter–the–justiciabiliyt–of–social–and–economic–rights.pdf> [27.06.2013]. 
79   Fabre C., Constitutionalising Social Rights, Journal of Political Philosophy, 1998, 280. 
80   Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) [2000] ZACC 19; 

2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October 2000), § 94. 
81   Minister of Health and Others v Treatment Action Campaign and Others (No 1) (CCT9/02) [2002] ZACC 16; 

2002 (5) SA 703; 2002 (10) BCLR 1075 (5 July 2002), § 99. 
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nizmis an RonisZiebis gamogoneba dasWirdes, Tumca xelisuflebis danawilebis 

principi ar unda dairRves.82 ufro konkretulad, sasamarTlo uflebamosilia, 

daafiqsiros uflebis darRvevis faqti, magram arc erT SemTxvevaSi sasamarTlom 

ar SeiZleba direqtiva misces politikur organoebs, Tu rogor unda ganawildes 

resursebi miznis misaRwevad.83 anu, sasamarTlos zegavlena resursebis ganawile-

baze pasiur kontrolSi unda gamoixatos, rac ukve ganxorcielebuli saqmianobis 

mizanSewonilobis da gonivrulobis SefasebaSi aisaxeba. ukidures SemTxvevaSi sa-

samarTlos SeuZlia mxolod saxelmZRvanelo principebi daadginos darRveuli 

uflebis aRsadgenad.  

samxreT afrikis sakonstitucio sasamarTlos gadawyvetilebebis analizis 

safuZvelze, unda iTqvas, rom nebismieri sasamarTlosTvis martivi ar iqneba am 

procesSi Tavisi zusti funqciis gansazRvra da amas SesaZloa aTeuli welic ki 

dasWirdes. Tumca, erTi ram cxadia, saTanado sacxovreblis uflebis sasamar-

Tlos mier aRsruleba ar ewinaaRmdegeba xelisuflebis danawilebis princips da 

aucilebelia, sasamarTlom miiRos gadawyvetilebebi am uflebis realizebis miz-

niT. samxreT afrikis gamocdileba kargi saxelmZRvanelo SeiZleba iyos am pro-

cesSi calkeuli problemebis gadaWris dros. 

 
4. ekonomikuri da socialuri uflebebi  

qarTul samarTlebriv sivrceSi 

 
wina Tavebis analizis Sedegad SeiZleba iTqvas, rom ekonomikuri da socialu-

ri uflebebi akmayofilebs adamianis ZiriTad uflebebad miCnevisTvis saWiro yve-

la winapirobas, Tumca saxelmwifoTa praqtika mainc ar aris erTgvarovani da jer 

kidev bevri saxelmwifo ar miiCnevs maT realur uflebebad. aRniSnulidan gamom-

dinare, mizanSewonilia Seswavlil iqnes saqarTvelos samarTlebrivi sivrce da 

gakeTdes daskvnebi, Tu ramdenad realisturia socioekonomikuri uflebebis 

praqtikuli realizeba saqarTveloSi. 

 
4.1. socioekonomikuri uflebebi saqarTvelos konstituciaSi 

 
saqarTveloSi adamianis fundamenturi uflebebi mocemulia konstituciis 

me-2 TavSi, romelze dayrdnobiTac SemuSavebulia calkeuli sakanonmdeblo aq-

tebi konstituciuri uflebebis ganxorcielebis uzrunvelyofis mizniT. ekono-

mikuri da socialuri uflebebis nawili, rogoricaa SromiTi uflebebi,84 ganaT-

                                                 
82  Minister of Health and Others v Treatment Action Campaign and Others (No 1) (CCT9/02) [2002] ZACC 16; 

2002 (5) SA 703; 2002 (10) BCLR 1075 (5 July 2002), § 102. 
83  iqve, § 38. 
84  ix. saqarTvelos konstituciis muxlebi 31-e-33-e. 
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lebis ufleba,85 janmrTelobis dazRveva,86 pirdapir asaxulia konstituciaSi, 

magram zogi socioekonomikuri ufleba ar aris moxseniebuli. magaliTad, konsti-

tucia arafers ambobs iseT uflebebze, rogoricaa: saTanado sacxovreblis uf-

leba,87 ufleba janmrTelobis umaRles standartze,88 saTanado sakvebisa89 da 

wylis ufleba.90 Tumca, es garemoeba avtomaturad ar niSnavs imas, rom konstitu-

cia am uflebebs ar aRiarebs adamianis fundamentur uflebebad. konstituciis 

me-2 Tavis samarTlebrivi konstruqcia agebulia ise, rom konstitucia aRiarebs 

im ZiriTad uflebebsac, romlebic pirdapir ar aris gaTvaliswinebuli me-2 Ta-

viT.91 am SemTxvevaSi aucilebelia, dakmayofilebul iqnes 39-e muxlis moTxovnebi, 

romlis mixedviTac, konstituciur uflebad ganixileba mxolod is kategoria, 

romelic: 1) sayovelTaod aris aRiarebuli da 2) gamomdinareobs konstituciis 

principebidan. aqedan gamomdinare, is socioekonomikuri ufleba, romelic kon-

stituciaSi eqspliciturad ar aris moxseniebuli saqarTveloSi aRiarebul ada-

mianis fundamentur uflebad, SeiZleba ganxilul iqnas mxolod maSin, Tu dakma-

yofilebulia orive winapiroba. 

zemoT aRniSnuli uflebebi aRiarebulia ekonomikuri, socialuri da kultu-

ruli uflebebis Sesaxeb saerTaSoriso paqtiTa92 da regionaluri instrumente-

biT.93 aqedan gamomdinare, aRniSnuli socialuri uflebebi namdvilad warmoad-

gens farTod aRiarebul ZiriTad uflebebs. Tumca, sainteresoa saqarTvelos sa-

konstitucio sasamarTlos pozicia aRniSnul sakiTxTan mimarTebiT. 2009 wlis 10 

ivnisis # 1/2/458 ganCinebaSi saqarTvelos sakonstitucio sasamarTlom sayovel-

Taod aRiarebul uflebebad miiCnia is kategoria, romelic gamomdinareobs ada-

mianis uflebebis sferoSi saxelmwifos mier nakisri saerTaSoriso valdebulebe-

bidan.94 saqarTvelos ratificirebuli aqvs ekonomikuri, socialuri da kultu-

ruli uflebebis Sesaxeb saerTaSoriso paqti, romliTac ikisra sxva uflebebTan 

                                                 
85  ix. saqarTvelos konstituciis 35-e muxli. 
86  ix. iqve, 37-e muxli. 
87   aRiarebulia ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso 

paqtis me-11 muxliT. 
88  aRiarebulia ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso 

paqtis me-12 muxliT. 
89  aRiarebulia ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso 

paqtis me-11 muxliT. 
90  ufleba saTanado wyalze pirdapir moxseniebuli ar aris saerTaSoriso paqtSi, Tumca 

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb gaeros komitetis N15 
zogadi komentariT dazustda, rom paqtis me-11 muxlSi, sadac saubaria cxovrebis sa-
Tanado standartze, igulisxmeba ufleba adekvatur wyalzec. 

91  saqarTvelos konstituciis 39-e muxli. 
92  ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis me-11 

muxli. 
93  ix. evropis socialuri qartia [1961]. 
94  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 ivnisis N1/2/458 ganCineba „da-

viT sarTania da aleqsandre maWaraSvili saqarTvelos parlamentisa da saqarTvelos 
iusticiis saministros winaaRmdeg“, § 24. 
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im uflebis uzrunvelyofis valdebuleba, romelic konstituciaSi pirdapir ar 

aris moxseniebuli.95 saqarTvelo agreTve aris evropis ganaxlebuli socialuri 

qartiis wevri saxelmwifo, Tumca niSandoblivia, rom am SemTxvevaSi saxelmwifom 

yvela socioekonomikuri uflebis aRiareba ar aiRo sakuTar Tavze.96 unda iTqvas, 

rom socialuri qartia, Tavisi samarTlebrivi bunebidan gamomdinare, saxelmwi-

fos aZlevs SesaZleblobas, Tavad airCios is socialuri uflebebi, romlis Sesas-

rulebladac mzadyofnas gamoxatavs saxelmwifo da ar aris savaldebulo yvela 

uflebis savaldebulod aRiareba.97 albaT swored amitom ratifikaciis dros, 

2005 wels, saqarTvelo ar iyo mzad rigi uflebebis savaldebulod aRiarebisTvis. 

es pozicia gasagebi iqneboda, rom ara is faqti, rom 1994 wels saqarTvelom ekono-

mikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis rati-

fikaciiT ukve ikisra aRniSnuli uflebebis uzrunvelyofis valdebuleba.  

Sesabamisad, SeiZleba iTqvas, rom socioekonomikuri uflebebi sayovelTaod 

aRiarebuli ZiriTadi uflebebia da misi uzrunvelyofis valdebuleba saqarTve-

los Tavis Tavze aRebuli aqvs. rac Seexeba meore winapirobas, saqarTvelos kon-

stituciis preambulis mixedviT, aRiarebulia socialuri saxelmwifos principi. 

socialuri saxelmwifos Camoyalibeba ki warmoudgenelia, Tu aRiarebuli ar iq-

neba socialuri uflebebi. amdenad, unda iTqvas, rom socialuri uflebebis aRia-

reba eyrdnoba konstituciur princips.  

zemoaRniSnulis gaTvaliswinebiT, SeiZleba daskvnis gakeTeba, rom saqarTve-

los konstituciis 39-e muxlis Sesabamisad, socioekonomikuri uflebebi warmo-

adgens konstituciiT aRiarebul ZiriTad uflebebs. swored aRniSnul daskvnam-

de mivida saqarTvelos sakonstitucio sasamarTlo, rodesac msjelobda saqar-

TveloSi socialuri uflebebis aRiarebis sakiTxTan mimarTebiT.98  

4.2. saqarTvelos sakonstitucio sasamarTlos pozicia socialuri 
uflebebis aRsrulebadobasTan dakavSirebiT 

saqarTvelos sakonstitucio sasamarTlos ramdenjerme mouwia socialuri 

uflebebis Taobaze gadawyvetilebis miReba. 2002 wlis 18 aprilis # 

1/1/126,129,158 gadawyvetilebaSi sakonstitucio sasamarTlom ganmarta, rom, sa-

qarTvelos konstituciis principebidan da adamianis uflebaTa dacvis saerTaSo-

riso aqtebidan gamomdinare, socialuri uflebebi miCneul unda iqnes konstitu-

ciis 39-e muxliT gaTvaliswinebul da saxelmwifos mier aRiarebul im uflebe-

95     <http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg–no=IV-3&chapter=4&lang=en> 
[26.05.2013]. 

96  <http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=163&CM=8&DF=&CL=ENG&VL=1> 
[26.05.2013]. 

97  evropis socialuri qartiis me-20 muxli. 
98  saqarTvelos sakonstitucio sasamarTlos 2002 wlis 18 aprilis N1/1/126, 129, 158 gada-

wyvetileba saqmeze „baWua gaCeCilaZe, vladimer doborjginiZe, givi donaZe da sxvebi 
saqarTvelos parlamentis winaaRmdeg“. 
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bad, romelTa dasacavadac saxelmwifo valdebulia, mis xelT arsebuli resurse-

bis farglebSi mZlavri meqanizmebi Seqmnas.99 2002 wlis 15 oqtombris 

#1/2/174,199100  da 2002 wlis 30 dekembris #1/3/136 gadawyvetilebebSi sakonsti-

tucio sasamarTlom kvlav daadastura, rom socialuri uflebebi daculia kon-

stituciis 39-e muxliT.101 

Sesabamisad, SeiZleba iTqvas, rom saqarTvelos sakonstitucio sasamarTlo 

socialur uflebebs aRiarebs adamianis fundamentur uflebebad, Tumca gaugeba-

ria sasamarTlos pozicia am uflebebis aRsrulebadobasTan mimarTebiT, razec 

Camoyalibebuli pozicia ar arsebobs. aRniSnul sakiTxze imsjela saqarTvelos 

sakonstitucio sasamarTlom 2009 wlis 27 agvistos #1/2/434 gadawyvetilebaSi, 

romliTac arakonstituciurad iqna cnobili `socialuri daxmarebis Sesaxeb~ sa-

qarTvelos kanonis 22-e muxlis me-2 punqti saqarTvelos konstituciis 42-e mux-

lis pirvel punqtTan mimarTebiT.102 Zaladakargulad gamocxadebuli normis mi-

xedviT, dauSvebeli iyo socialur-ekonomikuri mdgomareobis Sefasebis meTodo-

logiis, agreTve saqarTvelos mTavrobis mier dadgenili donisa da fuladi soci-

aluri daxmarebis odenobis sasamarTloSi gasaCivreba. erTi SexedviT, socialu-

ri uflebebis dacvis kuTxiT, Zalian mniSvnelovania aRniSnuli gadawyvetileba, 

Tumca misi siRrmiseuli analizi SesaZloa sapirispiro Sedegebs iZleodes. aR-

srulebadobis konteqstSi mniSvnelovania sasamarTlos gadawyvetilebis motiva-

cia, romlis mixedviTac aRniSnuli norma arakonstituciurad iqna cnobili ara 

imitom, rom sakonstitucio sasamarTlos azriT, socialuri uflebebis sasamar-

Tlo wesiT gasaCivreba unda iyos SesaZlebeli, aramed imitom, rom `is gamoricx-

avs sasamarTlosadmi mimarTvis SesaZleblobas Tanasworobis an/da sxva funda-

menturi uflebebis xelyofis SemTxvevaSi~.103 uSualod socialuri uflebebis aR-

                                                 
99  saqarTvelos sakonstitucio sasamarTlos 2002 wlis 18 aprilis N1/1/126,129,158 

gadawyvetileba saqmeze „saqarTvelos moqalaqeebi  (1) baWua gaCeCilaZe, simon Turvan-
diSvili, SoTa buaZe, solomon sanadiraZe da levan qvacbaia, (2) vladimer doborjginiZe, 
nineli andriaZe, guram demetraSvili da SoTa papiaSvili, (3) givi donaZe saqarTvelos 
parlamentis winaaRmdeg“, 8. 

100 saqarTvelos sakonstitucio sasamarTlos 2002 wlis 15 oqtombris #1/2/174,199 ga-
dawyvetileba saqmeze „saqarTvelos moqalaqeebi  tristan xaniSvili, Tedore niniZe, no-
dar WiTanava, levan aleqsiZe, giorgi qavTaraZe da sxvebi saqarTvelos parlamentis 
winaaRmdeg“, 6.  

101  saqarTvelos sakonstitucio sasamarTlos 2002 wlis 30 dekembris N1/3/136 gadawyve-
tileba saqmeze „saqarTvelos moqalaqe Salva naTelaSvili saqarTvelos parlamentis, 
saqarTvelos prezidentisa da saqarTvelos energetikis maregulirebeli erovnuli 
komisiis (semekis) winaaRmdeg“, 18. 

102  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos N1/2/434 gadawyve-
tileba saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“. 

103  iqve, nawili II, § 15. 
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srulebadobis sakiTxTan mimarTebiT ki mosamarTleTa xmebi Suaze gaiyo da sasa-

marTlos pozicia ver dafiqsirda.104 

sakonstitucio sasamarTlos mxridan aRniSnuli poziciis gaJRereba Zalian 
negatiur gzavnilad unda Sefasdes saqarTveloSi socioekonomikuri uflebebis 
aRsrulebis TvalsazrisiT. marTalia sasamarTlos gadawyvetilebaSi ar uTqvams, 
rom dauSvebelia socialuri uflebebis sasamarTloSi gasaCivreba, Tumca rode-
sac es sakiTxi sasamarTlos winaSe daisva da sasamarTlos poziciis dafiqsireba 
ver moxerxda, es iribad niSnavs socialuri uflebebis aRsrulebadobis winaaR-
mdeg gamotanil gadawyvetilebas. amasTan, yuradsaRebia is garemoeba, rom mopa-
suxe mxaris mier socialuri uflebebis aRsrulebadobis winaaRmdeg pirdapir da-
fiqsirda azri, rom amas SeiZleba gamoewvia xelisuflebis danawilebis principis 
darRveva.105 aRniSnuli pozicia rom mxolod mcdari stereotipia, amaze zemoT uk-
ve iyo msjeloba, Tumca am etapze mniSvnelovania aRiniSnos, rom Tavad sakonsti-
tucio sasamarTlo gaeqca pasuxismgeblobas da Tavis gadawyvetilebaSi es sa-
kiTxi yovelgvari ganmartebis gareSe upasuxod datova.  

ramdenadac kritikas imsaxurebs sakonstitucio sasamarTlos aRniSnuli ga-
dawyvetileba, imdenad Seqebis Rirsia mocemul saqmeze sakonstitucio sasamar-
Tlos wevrebis, qeTevan eremaZisa da besarion zoiZis, gansxvavebuli azri. gansxva-
vebul azrSi mkafiod aris dafiqsirebuli, rom samarTliani sasamarTlos ufleba, 
rogorc samarTlebrivi saxelmwifos principis ganxorcielebis erTgvari sazomi, 
gulisxmobs yvela im sikeTis sasamarTloSi dacvis SesaZleblobas, romelic Tavisi 
arsiT uflebas warmoadgens. saqarTvelos konstituciis 42-e muxlis pirveli pun-
qti ar axdens diferencirebas uflebebs Soris, da xelisuflebis arcerT Stos ara 
aqvs ufleba, SemoiRos diferencireba sasamarTloSi gansjad da aragansjad ufle-
bebs Soris.106 agreTve Zalian progresuli pozicia dafiqsirda gansxvavebul azrSi 
xelisuflebis danawilebis principisa da socialuri uflebebis aRsrulebis ur-
TierTmimarTebis sakiTxTan dakavSirebiT. qeTevan eremaZe da besarion zoiZe xeli-
suflebis danawilebis principis srulad realizebaSi sasamarTlos gansakuTre-
bul rols xedaven, Tumca miaCniaT, rom xelisuflebis sxva Stoebi sifrTxiliT un-
da gakontroldes, rom ar dairRves arsebuli balansi. gansxvavebuli azris mixed-
viT, sasamarTlom sakuTari azri ar unda moaxvios sakanonmdeblo da aRmasrule-
bel xelisuflebas socialuri da ekonomikuri politikis gansazRvrisas, Tumca 
aucilebelia maTi saqmianobis samarTlebrivi kontroli.107  

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom gansxvavebul azrSi 
gamoxatuli pozicia emTxveva samxreT afrikis sakonstitucio sasamarTlos mier 
Camoyalibebul midgomebs saTanado sacxovreblis uflebis aRsrulebadobasTan 
dakavSirebiT da es Zalian mniSvnelovania saqarTveloSi socialuri uflebebis sa-

104  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos N1/2/434 gadawyve-
tileba saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, 
nawili II, § 5. 

105   saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos N1/2/434 gadawyve-
tileba saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, 
nawili I, § 6. 

106   iqve, sakonstitucio sasamarTlos wevrebis, qeTevan eremaZisa da besarion zoiZis, gan-
saxvavebuli azri, § 2. 

107   iqve, sakonstitucio sasamarTlos wevrebis, qeTevan eremaZisa da besarion zoiZis, gan-
saxvavebuli azri, § 17. 
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samarTlo wesiT dacvis sakiTxTan mimarTebiT. rac Seexeba sakonstitucio sasamar-
Tlos mier aRniSnul sakiTxze gadawvetilebis miRebisgan Tavis aridebis samar-
Tlebriv Sedegebs, praqtikulad, es gadawyvetileba ar SeiZleba aRqmul iqnes eko-
nomikuri da socialuri uflebebis aRsrulebadobis sawinaaRmdego argumentad, 
radgan saqarTvelos konstituciis 42-e muxlis pirveli muxli sasamarTlosTvis 
mimarTvis uflebiT aRWuravs yvelas sakuTari uflebebisa da Tavisuflebebis da-
sacavad. wina qveTavSi gakeTebuli analizis Sedegad ki dadginda, rom socioekono-
mikuri uflebebi saqarTvelos konstituciis mier miCneulia sayovelTaod aRiare-
bul adamianis uflebebad. 

 
5. daskvna 

 
SesavalSi dasaxuli miznis Sesabamisad, naSromSi, pirvel rigSi, gaanalizebul 

iqna socioekonomikuri uflebebis adamianis fundamentur uflebebad aRiarebasTan 

dakavSirebiT saerTaSoriso, regionaluri da erovnuli midgomebi. 

ganxilvam warmoaCina, rom rogorc saerTaSoriso, ise regionalur doneze aRia-

rebulia adamianis yvela uflebis universaluroba da Sesabamisad, ekonomikuri da 

socialuri uflebebi, samoqalaqo da politikuri uflebebis msgavsad, daculia sa-

marTlebrivad savaldebulo xelSekrulebebisa Tu konvenciebis safuZvelze. Tum-

ca, socialuri uflebebis praqtikuli implementacia kvlav problemad rCeba, rac 

darRveuli uflebis aRsadgenad individualuri sarCelebis wardgenis SeuZleblo-

baSi gamoixateba. is garemoeba, rom ekonomikuri, socialuri da kulturuli ufle-

bebis Sesaxeb gaeros saerTaSoriso paqtis damatebiTi oqmi, romelic swored indi-

vidualuri saCivrebis wardgenis SesaZleblobas iZleva, ratificirebulia mxolod 

17 saxelmwifos mier, aSkaras xdis, rom saxelmwifoTa umetesoba ar aris mzad soci-

oekonomikur uflebebTan mimarTebiT iseTive pasuxismgebloba ikisros, rogorc sa-

moqalaqo da politikur uflebebTan mimarTebiT. 

analogiuri daskvna unda iqnes gamotanili regionalur konvenciebTan dakavSi-

rebiTac, romlebSic socialuri uflebebis moxsenieba realur praqtikul mniSvne-

lobas ar sZens am uflebebs da mxolod deklaraciuli xasiaTisaa, radgan socialu-

ri uflebebis aRsruleba xdeba seleqciurad da koleqtiuri formiT, nacvlad in-

dividualuri saCivrebisa. 

erovnuli midgomebis ganxilvis Sedegad SeiZleba iTqvas, rom socioekonomiku-

ri uflebebi saxelmwifoTa konstituciebSi ZiriTadad an ar aris aRiarebuli, an 

mxolod calkeuli uflebebi aris daculi. am ukanasknel SemTxvevaSic socialuri 

uflebebis praqtikuli realizeba ver xdeba saTanadod. darRveuli socialuri uf-

lebebis sasamarTlos wesiT aRsrulebis kuTxiT iSviaT gamonakliss warmoadgens in-

doeTis uzenaesi sasamarTlosa da samxreT afrikis sakonstitucio sasamarTlos 

praqtika, romlebic misabaZi unda iyos nebismieri saxelmwifosTvis.  

aRniSnuli mimoxilvis Sedegad SeiZleba daskvnis gakeTeba, rom socialuri uf-

lebebis realur adamianis uflebebad aRiarebasTan dakavSirebiT erTgvarovani 

midgoma ar arsebobs saerTaSoriso, regionalur Tu erovnul doneze. metic, miuxe-
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davad calkeuli pozitiuri cvlilebebisa, socialuri uflebebis sasamarTlo we-

siT aRsruleba jer kidev iSviaTi gamonaklisia praqtikaSi. swored am faqtobrivi 

mocemulobis gamo naSromSi calke Tavi daeTmo socioekonomikuri uflebebis spe-

cifikuri maxasiaTeblebis analizs, romelTa gamoc SesaZloa gamowveuli iyos uf-

lebaTa am kategoriis mimarT gansxvavebuli midgoma. ganxilvam warmoaCina, rom eko-

nomikuri da socialuri uflebebi sakmaod specifikuri maxasiaTeblebis matarebe-

lia, Tumca maTi Sinaarsis gansazRvra da am uflebebis praqtikaSi realizeba SesaZ-

lebelia. amasTan, samoqalaqo da politikur uflebebTan SedarebiTma analizma 

cxadyo, rom uflebaTa es ori kategoria maxasiaTeblebiT gansxvavdeba erTmaneTis-

gan, magram es gansxvaveba ar aris imdenad arsebiTi, rom xeli SeuSalos socioekono-

mikuri uflebebis praqtikaSi implementacias. ufro metic, kvlevis Sedegad dadgin-

da, rom socialur uflebebs axasiaTebs adamianis fundamentur uflebad miCnevis-

Tvis saWiro yvela elementi da saTanado nebis arsebobis SemTxvevaSi arc sasamar-

Tlos wesiT aRsruleba aris SeuZlebeli.  

aRniSnuli daskvnebis Semdeg naSromis mesame TavSi ganxilul iqna, Tu ra midgo-

ma arsebobs socialur uflebebTan mimarTebiT saqarTveloSi. saqarTvelos kon-

stituciis analizis safuZvelze gakeTda daskvna, rom saqarTvelos konstituciis 

39-e muxlis Sesabamisad, socioekonomikuri uflebebi konstituciiT aRiarebuli 

ZiriTadi uflebebia. es pozicia gaziarebuli iyo saqarTvelos sakonstitucio sa-

samarTlos mier araerTi gadawyvetilebaSi, Tumca negatiurad unda Sefasdes 2009 

wlis 27 agvistos N1/2/434 gadawyvetileba, romlis farglebSic sasamarTlos winaSe 

pirdapir daisva socialuri uflebebis aRsrulebadobis sakiTxi da sasamarTlom, 

xmebis Suaze gayofis gamo, ver SeZlo poziciis dafiqsireba. arsebuli konstituci-

uri Canawerisa da sasamarTlos manamde gamotanili gadawyvetilebebis fonze, es ga-

dawyvetileba sakmaod regresulad unda Sefasdes, miuxedavad imisa, rom aRsrule-

badobis sawinaaRmdego pozicia ar dafiqsirebula. Tumca, sakonstitucio sasamar-

Tlos wevrebis, qeTevan eremaZisa da besarion zoiZis, gansxvavebuli azri, romel-

Sic eqspliciturad aris aRiarebuli socialuri uflebebis aRsrulebadoba saqar-

TveloSi, iZleva safuZvels imisa, rom saqarTvelos sakonstitucio sasamarTlo Se-

saZloa momavalSi iyos mzad uflebaTa am kategoriis aRsrulebadobis calsaxad 

aRiarebisTvis. 

Sejamebis saxiT SeiZleba daskvnis gakeTeba, rom ekonomikuri da socialuri 

uflebebi gamoirCeva specifikuri maxasiaTeblebiT, Tumca akmayofilebs adamianis 

fundamentur uflebad miCnevisTvis saWiro yvela kriteriums. Sesabamisad, safuZ-

vels moklebulia calkeul saxelmwifoTa midgoma, romelic socioekonomikur uf-

lebebs mxolod saxelmwifo politikis mimarTulebad ganixilavs da ara realur 

uflebebad. sinamdvileSi, uflebaTa am kategoriis praqtikuli realizebisTvis sa-

Wiroa saxelmwifoSi Sesabamisi nebis arseboba da praqtikulad ar arsebobs obieq-

turi garemoeba, romelic maT aRsrulebas daayenebs eWvqveS.  
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goga kikilaSvili
*
 

samxedro sakontraqto samsaxuris gavlis Sesaxeb xelSekrulebis 

iuridiuli bunebis gansazRvris problema 

I. Sesavali 

xelSekruleba samarTlis subieqtebs Soris urTierTobis erT-erTi yvelaze 

gavrcelebuli formaa,1 romelic uzrunvelyofs nebis gamovlenis safuZvelze 

mxareebs Soris samarTlebrivi urTierTobis arsebobas.2 samoqalaqosamarTleb-

rivi xelSekrulebis garda, arsebobs xelSekrulebis forma, romelic eqceva sa-

jarosamarTlebrivi regulirebis sferoSi, Tumca Tavisi formiTa da SinaarsiT 

Zalian hgavs samoqalaqosamarTlebriv xelSekrulebas. aseT xelSekrulebas war-

moadgens administraciuli xelSekruleba. saqarTvelos zogadi administraciu-

li kodeqsis 65-e muxlis pirveli nawilis Tanaxmad, Tu kanoniT sxva ram ar aris 

dadgenili, SesaZlebelia administraciulsamarTlebrivi urTierTobis warmoSo-

ba, Secvla an Sewyveta administraciuli xelSekrulebis dadebis gziT.3 adminis-

traciuli organo uflebamosilia, konkretuli administraciulsamarTlebrivi 

urTierToba, romlis individualuri administraciulsamarTlebrivi aqtis gamo-

cemis gziT mowesrigebis uflebamosileba mas kanoniT aqvs miniWebuli, moawesri-

gos administraciuli xelSekrulebis gamoyenebiT.4 am SemTxvevaSi gamoiyeneba sa-

qarTvelos zogadi administraciuli kodeqsis da saqarTvelos samoqalaqo ko-

* Tsu-is iuridiuli fakultetis doqtoranti, mowveuli leqtori.
1  garigeba aris calmxrivi, ormxrivi an mravalmxrivi nebis gamovlena, romelic mimarTu-

lia samarTlebrivi urTierTobis warmoSobis, Secvlis an Sewyvetisaken — saqarTvelos
samoqalaqo kodeqsi (SemdgomSi— ssk), 1996, 26 ivnisi, №786-IIs, 50-e muxli.

2  „garigeba aris moqmedebaTa erToblioba, rodesac, sul cota, erTi moqmedeba gamo-
xatavs gansazRvruli samarTlebrivi Sedegis miRwevisaken mimarTuli nebis gamovlenas“.
ix. kropholeri i., germaniis samoqalaqo kodeqsi — saswavlo komentari, me-13 gada-
muSavebuli gamocema, germaniis samoqalaqo kodeqsi (SemdgomSi — gsk), §104, Tb. 2014, 29.

3  „saqarTveloSi administraciuli xelSekrulebis, rogorc samarTlis institutis, Se-
saxeb zogadi normebi pirvelad saqarTvelos zogadma administraciulma kodeqsma mogv-
ca. amasTan unda aRiniSnos, rom es instituti saqarTvelos zogadi administraciuli
kodeqsis Tavdapirvel redaqciaSi administraciul garigebad iwodeboda“. ix. gabaiZe d.,
administraciuli xelSekrulebis Secvla da gauqmeba, samarTlis eleqtornuli
biblioTeka, 2012, <http://www.library.court.ge/index.php?id=2940>.

4  „administraciul xelSekrulebasTan gvaqvs saqme, rodesac: is administraciuli samar-
Tlis normebis Sesrulebas emsaxureba; is administraciuli aqtis gamocemis an sxva
mmarTvelobiTi RonisZiebis ganxorcielebis valdebulebas Seicavs; is moqalaqis saja-
rosamarTlebriv uflebamosilebebs an valdebulebebs adgens“. ix. Sulce S., Smic-ius-
teni n., turava p., zodelava T., kapanaZe a., zogadi administraciuli samarTali — saxel-
mZRvanelo maswavlebelTaTvis, me-2 gadamuSavebuli gamocema, 2012, 63.
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deqsis normebi.5 kerZosamarTlebriv urTierTobebSi administraciuli organo 

moqmedebs, rogorc samoqalaqo samarTlis subieqti da gamoiyeneba saqarTvelos 

samoqalaqo kodeqsis normebi.6 

Tanamedrove realobaSi xelSekruleba, rogorc samarTlebrivi urTierTobis 

erT-erTi forma, sul ufro farTo gavrcelebas poulobs da, Sesabamisad, farTov-

deba im urTierTobaTa wrec, romlis regulirebac SesaZlebelia am institutis ga-

moyenebiT.7 

saxelmwifos mier saxelSekrulebo urTierTobebSi Sesvla SeiniSneba praqtiku-

lad yvela sferoSi. am mxriv gamonakliss ar warmoadgens ar Tavdacvis sfero, ker-

Zod ki saxelmwifo armia. amis naTeli gamoxatulebaa xelSekruleba samxedro sakon-

traqto samsaxuris gavlis Sesaxeb, romlis ZaliTac fizikuri piri iRebs valdebu-

lebas, gansazRvruli anazRaurebis sanacvlod imsaxuros armiaSi da daemorCilos 

analogiur poziciaze myofi sxva samxedro mosamsaxureebis mimarT moqmed wesebs. 

samxedro sakontraqto samsaxuri qveynis armiis Sevsebis erT-erT efeqtian sa-

Sualebas warmoadgens, Tumca, imavdroulad xelSekrulebis darRveva da misi Sede-

gebi sakmaod bevr sirTulesTan aris dakavSirebuli, romelTa gadawyveta sakmaod 

did Zalisxmevas moiTxovs da warmoSobs konkretul samarTlebriv Sedegebs. 

erT-erTi aseT sirTulea samxedro sakontraqto (profesiuli) samsaxuris gav-

lis Taobaze xelSekrulebis samarTlebrivi bunebis gansazRvra, kerZod misi mikuT-

vneba samoqalaqo an administraciuli xelSekrulebebis wrisaTvis. sakiTxis aRniSnu-

li aspeqtis sworad gansazRvrazea damokidebuli rogorc xelSekrulebidan gamom-

dinare davis ganxilvis procesi, ise Sedegebi. 

Tanamedrove samarTalSi administraciuli da samoqalaqo xelSekrulebis ga-

mijvnis praqtikuli funqcia upiratesad vlindeba imaSi, rom iZleva gansjadi sa-

samarTlos sworad gansazRvris saSualebas.8 gamijvnis sakiTxi aqtualuri xdeba 

5  „samarTlebriv urTierTobaSi administraciuli garigeba ikavebs Sualedur adgils 
administraciul aqtsa (romelic administraciuli organos calmxrivi xelisuflebri-
vi nebis gamovlenaa) da kerZosamarTlebrivi xasiaTis xelSekrulebas Soris (romelic 
mxareTa Tanasworobas emyareba)“. ix. adeiSvili z., vardiaSvili q., izoria l., kalandaZe 
n., kopaleiSvili m., sxirtlaZe n., turava p., qitoSvili d., zogadi administraciuli 
samarTlis saxelmZRvanelo, 2005, 191. 

6  administraciuli organos mier kerZosamarTlebrivi xelSekrulebis dadeba aris `obli-
gation ex contractu~-is klasikuri SemTxveva, maSin rodesac, administraciuli xelSekru-
lebis SemTxvevaSi, valdebulebiTsamarTlebrivis garda, Semodis sxva sajarosamarT-
lebrivi elementebic. 

7  SedarebiTi samarTlis kvleva da amerikis SeerTebul StatebSi arsebuli praqtika aC-
venebs, rom xelSekruleba aris sxvadasxva sajarosamarTlebrivi problemis gadawyve-
tis procesSi kerZo samarTlis subieqtebis CarTvis mravalferovani saSualebebidan 
erT-erTi. ix. Frenzen D., The Administrative Contract in the United States, Administrative Contracts – 
The George Washington Law Review, 32, 1968-1969, 274. 

8  aRsaniSnavia, rom kerZo da sajaro gamijvnis problema saerTo samarTlis qveynebTan Seda-
rebiT gacilebiT ufro mniSvnelovan sakiTxad iTvleba kontinenturi evropis qveynebSi da 
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sasamarTlosTvis mimarTvis Semdeg, gansjadobis dadgenis etapze. Tavdapirve-

lad saqmis ganxilva SeiZleba daiwyos nebismier sasamarTloSi, romelic zogadad 

ixilavs msgavs sarCelebs, amasTan kavSiri konkretul gansaxilvel davasa da mis 

ganmxilvel sasamarTlos Soris aucilebeli ar aris.9 

sakiTxis kvlevas arTulebs is garemoeba, rom Tematuri iuridiuli litera-

tura praqtikulad ar arsebobs. aRniSnuli upiratesad ganpirobebulia qarTul 

realobaSi Tanamedrove samxedro sakontraqto samsaxuris, rogorc institutis, 

Camoyalibebis siaxliT, da farTod gamoyenebad samarTlebriv institutebTan Se-

darebiT, misi gamoyenebis dabali maCvenebliT. amasTan, sakiTxis specifikidan ga-

momdinare, igi umeteswilad samxedro da samarTaldamcavi uwyebebis Seswavlis 

sagania da samarTlis Teoritikosebis ganxilvis Tema SedarebiT iSviaTad xdeba. 

zemoaRniSnulidan gamomdinare, statiaze muSaobis dros upiratesad igegme-

ba arsebuli sasamarTlo praqtikis Seswavla da analizi. garda amisa, dagegmilia 

kvlevis iseTi meTodebis gamoyeneba, rogoricaa iuridiuli literaturis kvleva 

(arsebobis SemTxvevaSi). sxva qveynebis msgavsi gamocdilebis kvlevasTan erTad, 

sakiTxis maregulirebeli kanonmdeblobis sistemuri da kompleqsuri analizis 

gziT, Teoriuli msjelobisa da prognozirebis meTodis gamoyenebiT, moxdeba sa-

marTlebrivi regulaciebis Tu konkretuli xelSekrulebebis calkeuli formu-

lirebebis problemuri aspeqtebis Seswavla da, samarTlebriv daskvnebTan erTad, 

garkveuli rekomendaciebis SemuSaveba. 

 
II. samxedro sakontraqto (profesiuli) samsaxuris gavlis                                    

Taobaze xelSekrulebis arsi da misi funqcia 

 
1. samxedro sakontraqto (profesiuli) samsaxuris    

Camoyalibeba saqarTveloSi 

 
samxedro sakontraqto (profesiuli) samsaxuri, rogorc samxedro samsaxu-

ris erT-erTi forma, saqarTveloSi XX saukunis bolos Camoyalibda samxedro re-

formebis Sedegad. aRniSnuli reformebis gatarebis saWiroeba ganapiroba erov-

nuli armiis formirebisa da dasavlur standartebTan misi Sesabamisobis uzrun-

velyofis aucileblobam.10 

aRsaniSnavia, rom gatarebuli reforma saqarTvelosTvis ar warmoadgens ar-

sebiT siaxles, vinaidan Tvisobrivad msgavsi institutebis arseboba saqarTvelos 

                                                                                                                                                         
samarTlis fundamentad aris miCneuli. ix. Merryman J. H., The Public Law Private Law Distingtion in 
European and American Law, Journal of Public Law of Emory Law School, 17 J. Pub. L. 3, 1968, 3. 

9  ix. merebaSvili i., iurisdiqcia samoqalaqo davebze, Jurn. „marTlmsajuleba da kanoni“, 
№4 (19)’ 08, 26. 

10  samxedro sakontraqto (profesiuli) samsaxurebi farTod gamoiyeneba SeerTebuli Sta-
tebisa Tu dasavleT evropis qveynebSi da armiis Semadgeneli erT-erT ZiriTadi nawi-
lia.  
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istoriaSi adrec SeimCneoda da analogiuri Sinaarsis magaliTebis dasaxelebac 

aris SesaZlebeli. erT-erT pirvel magaliTad SeiZleba dasaxeldes daviT aRmaSe-

neblis samxedro reforma, romelic Tavisi masStaburobiTa da strategiiT sakma-

od hgavs Tanamedrove samxedro mowyobas. aRniSnuli reformis Sedegad Seiqmna 

regularuli armia, romlis wevrebic, garkveuli sagadasaxado da sxva tipis SeRa-

vaTebis sanacvlod, msaxurobdnen mudmiv jarSi. 

samxedro sakontraqto (profesiuli) samsaxuris Tanamedrove formiT Camoya-

libeba upiratesad ganapiroba efeqtiani profesiuli armiis Seqmnis saWiroebam, 

vinaidan savaldebulo samxedro samsaxuri ver uzrunvelyofda saTanado xaris-

xis Tavdacvas da misi SesaZleblobebi ar pasuxobda qveynis winaSe arsebul amoca-

nebs. amasTan, samxedro sakontraqto samsaxuri aris SedarebiT ufro moqnili in-

stituti, romelic saSualebas aZlevs fizikur pirs, misTvis sasurvel dros da-

iwyos samxedro profesiuli samsaxuri, aseve, mxareebs aqvT saSualeba, sakuTari 

interesebidan gamomdinare, gansazRvron xelSekrulebis calkeuli pirobebi. 

2. samxedro sakontraqto (profesiuli) samsaxuris gavlis

Taobaze xelSekrulebiT regulirebuli urTierTobebi 

samxedro sakontraqto (profesiuli) samsaxuris gavlis Taobaze xelSekru-

lebis mxareebi arian administraciuli organo da fizikuri piri. saqarTvelos 

konstituciis me-3 muxlis Tanaxmad, saxelmwifos Tavdacva da uSiSroeba, samxed-

ro Zalebi, samxedro mrewveloba da iaraRiT vaWroba miekuTvneba saqarTvelos 

umaRles saxelmwifo organoTa gansakuTrebul gamgeblobas.11 konkretuli uwye-

ba, romelic pasuxismgebelia SeiaraRebuli Zalebis12 Sevsebasa da funqcionireba-

ze, saqarTvelos Tavdacvis saministroa. 

samxedro samsaxuri warmoadgens saxelmwifo samsaxuris gansakuTrebul saxes 

da miznad isaxavs saqarTvelos Tavdacvis uzrunvelyofas. amasTan, `samxedro mo-

samsaxuris statusis Sesaxeb~ saqarTvelos kanonis me-2 muxlis mixedviT, samxed-

ro mosamsaxuris samarTlebrivi statusis Taviseburebebi ganisazRvreba saxel-

mwifo SeiaraRebuli dacvisaTvis masze dakisrebuli valdebulebiT, rac dakavSi-

rebulia dasaxuli amocanebis yovelgvar pirobebSi SesrulebasTan, maSinac ki, Tu 

mis sicocxles safrTxe emuqreba.13 

11  saqarTvelos konstitucia, 24 agvisto, 1995, №787-rs, muxli N3.1. „g“. 
12  samxedro valdebulebisa da samxedro samsaxuris Sesaxeბ saqarTvelos kanonis me-2 

muxlis pirveli punqtis (Semdgomi p.) Tanaxmad, samxedro samsaxuri iyofa savaldebulo, 
sakontraqto (profesiul), kadris samxedro samsaxurebad da rezervad. samxedro 
savaldebulo samsaxuri SeiZleba moxdil iqnes sakontraqto samsaxuris an sakontraqto 

(profesiuli) samxedro samsaxuris saxiTac. ix. სamxedro valdebulebisa da samxedro 

samsaxuris Sesaxeბ saqarTvelos kanoni, 17 seqtemberi 1997, №860–Is. 
13  ix. saqarTvelos uzenaesi sasamarTlos gadawyvetileba (SemdgomSi susg) №bs-735-729 (k-

11), 20 dekemberi, 2011. 
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samxedro sakontraqto (profesiuli) samsaxuris gavlis Taobaze xelSekru-

lebis dadeba ar aris samxedro Zalebis Sevsebis erTaderTi saSualeba. SesaZloa, 

sakontraqto samsaxurSi fizikuri piris Caricxvis forma aris xelSekruleba, 

magram am xelSekrulebis dadeba ar aris calsaxad savaldebulo da yovel konkre-

tul SemTxvevaSi kontraqtis gaformeba xdeba individualurad miRebuli gadawy-

vetilebis safuZvelze. amdenad, samxedro sakontraqto samsaxuris gavlis Taoba-

ze xelSekrulebis gaformeba miekuTvneba administraciuli organos diskreciul 

uflebamosilebas.14 

xelSekrulebis dadebisas mxareebi Tanxmdebian xelSekrulebis arsebiT piro-

baze.15 moqalaqe iRebs valdebulebas, rom gansazRvruli drois ganmavlobaSi im-

saxuros samxedro qvedanayofebSi da Seasrulos samxedro mosamsaxurisaTvis ka-

nonmdeblobiT dakisrebuli movaleobani,16 xolo saxelmwifo kisrulobs samxed-

ro samsaxuris gavlis periodSi mopasuxisaTvis saTanado pirobebis Seqmnis val-

debulebas.17 Tavis mxriv, xelSekrulebis pirobebi, maTi gansazRvris wesis mixed-

viT, SeiZleba daiyos or kategoriad: pirobebi, romlebic kanonmdeblis mier impe-

ratiulad aris gansazRvruli da pirobebi, romlebsac mxareebi gansazRvraven Se-

TanxmebiT. 

 
III. samxedro sakontraqto (profesiuli) samsaxuris gavlis Taobaze 

xelSekrulebis samarTlebrivi bunebis gansazRvra 

 
1. msgavseba samoqalaqosamarTlebriv xelSekrulebasTan  

 
samxedro sakontraqto (profesiuli) samsaxuris gavlis Sesaxeb xelSekrule-

bis samarTlebrivi bunebis gansazRvris sirTule ganpirobebulia imiT, rom admi-
nistraciuli da samoqalaqo xelSekruleba Zalian hgavs erTmaneTs rogorc for-
malursamarTlebrivi, ise Sinaarsobrivi TvalsazrisiT.  

                                                 
14  administraciul organos diskreciuli uflebamosilebis safuZvelze eZleva SesaZ-

lebloba, Tavad airCios kanonmdeblis mier gansazRvruli ramdenime RonisZiebidan kon-
kretuli viTarebisaTvis yvelaze ufro misaRebi samarTlebrivi Sedegi. ix. Beck'scher On-
line-Kommentar,VwVfG, Hrsg: Bader/Ronellenfitsch, 01.04.2012, VwVfG § 40, Rn 4; Voßkuhle, Ent-
scheidungsspielräume der Verwaltung (Ermessen, Beurteilungsspielraum, planerische Gestaltungsfreiheit, JuS 
2008, 117. cit. giorgiSvili q., Secdoma diskreciuli uflebamosilebis ganxorciele-
baSi, Jurn. „administraciuli samarTali“, Tb. 2013, 20. 

15  samxedro mosamsaxure samxedro samsaxuris gavlisas iTvleba saxelmwifo xelisufle-
bis warmomadgenlad da mas mfarvelobs saxelmwifo. ix. susg №bs-865-8289g-060, 06 
noemberi 2006. 

16  sakasacio sasamarTlos ganmartebiT, piri, romelic imyofeba sakontraqto  samsaxur-
Si, imavdroulad samxedro mosamsaxurea. Sesabamisad, masze unda gavrceldes yvela is 
sakanonmdeblo da kanonqvemdebare normatiuli aqtis debulebani, romlebic Seexeba 

samxedro piris samxedro samsaxurSi yofnas — samxedro samsaxuris gavlas. ix. susg №bs-
33-32(k-10), 05 maisi, 2010. 

17  ix. susg №bs-339-335(k-12), 3 ivlisi, 2012. 
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samxedro sakontraqto (profesiuli) samsaxuris gavlis Sesaxeb xelSekrule-

ba, e.w. `samxedro kontraqti~, iseve rogorc saqarTvelos samoqalaqo kodeqsiT 

gansazRvruli xelSekruleba, aris ormxrivi nebis gamovlena, romelic mimarTu-

lia samarTlebrivi mdgomareobis warmoSobis, Secvlis an Sewyvetisaken.18 msgavse-

bis arseboba logikuri da gardauvalia, vinaidan Tavad saqarTvelos zogadi admi-

nistraciuli kodeqsis (SemdgomSi — szak) me-2 muxlis pirveli nawilis `z~ qvepun-

qtis Tanaxmad, administraciuli xelSekruleba — administraciuli organos mier 

sajaro uflebamosilebis ganxorcielebis mizniT fizikur an iuridiul pirTan, 

agreTve sxva administraciul organosTan dadebuli samoqalaqosamarTlebrivi 

xelSekrulebaa, xolo amave kodeqsis 65-e muxlis me-2 nawilis Tanaxmad, adminis-

traciuli organos mier administraciuli xelSekrulebis dadebisas gamoiyeneba 

am kodeqsis normebi da saqarTvelos samoqalaqo kodeqsiT gaTvaliswinebuli da-

matebiTi moTxovnebi xelSekrulebaTa Sesaxeb. is faqti, rom erT-erT mxared au-

cileblad gamodis administraciuli organo, ar warmoadgens arsebiT garemoebas 

xelSekrulebis samarTlebrivi bunebis gansazRvrisTvis, vinaidan ssk-is me-8 mux-

lis me-2 nawilis19 da szak-is 651-e20 muxlebidan gamomdinare, administraciul or-

ganos aqvs kerZosamarTlebrivi xelSekrulebis dadebis ufleba da amgvar urTi-

erTobebSi gamodis rogorc kerZo samarTlis subieqti. 

 
2. xelSekrulebis samarTlebrivi bunebis gansazRvra 

 
xelSekrulebis samarTlebrivi bunebis gansazRvris dros mxedvelobaSi unda 

iqnes miRebuli ara mxolod misi formaluri maxasiaTeblebi, aramed im urTier-

Tobis Sinaarsi da samarTlebrivi safuZveli, romlis regulirebasac emsaxureba 

xelSekrulebis konkretuli forma.  

samxedro samsaxuris gavlis wesi regulirdeba `samxedro valdebulebisa da 

samxedro samsaxuris Sesaxeb~ saqarTvelos kanonis21 da `samxedro samsaxuris gav-

lis Sesaxeb~ debulebis damtkicebis Taobaze saqarTvelos mTavrobis 2014 wlis 

                                                 
18  garigeba aris calmxrivi, ormxrivi an mravalmxrivi nebis gamovlena, romelic mimar-

Tulia samarTlebrivi urTierTobis warmoSobis, Secvlis an Sewyvetisaken — ssk-is 50-e 
muxli. 

19  saxelmwifo organoebisa da sajaro samarTlis iuridiuli pirebis kerZosamarTleb-
rivi urTierTobebi sxva pirebTan aseve wesrigdeba samoqalaqo kanonebiT, Tuki es ur-
TierTobebi, saxelmwifoebrivi an sazogadoebrivi interesebidan gamomdinare, ar un-
da mowesrigdes sajaro samarTliT. ix. ssk-is me-8 muxli, me-2 nawili (SemdgomSi naw.). 

20  kerZosamarTlebriv urTierTobebSi administraciuli organo moqmedebs, rogorc 
samoqalaqo samarTlis subieqti. ix. saqarTvelos zogadi administraciulo kodeqsi 
(SemdgomSi szak), 25 ivnisi 1999, 651-e muxli, pirveli naw. 

21  „samxedro vadebulebisa da samxedro samsaxuris Sesaxeb“ saqarTvelos kanoni, 17 seq-
temberi 1997w., №860-Is. 
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18 martis №238 dadgenilebiT.22 aRniSnuli normatiuli aqtebis regulirebis sa-

gani sajarosamarTlebrivi sakiTxebia, romlebic miekuTvneba saxelmwifos, ufro 

konkretulad, saqarTvelos Tavdacvis saministros uflebamosilebis far-

glebs.23 

samxedro sakontraqto samsaxuris gavlis Taobaze xelSekrulebis adminis-

traciul an samoqalaqo xelSekrulebaTa wrisTvis misakuTvneblad calke aRebu-

li romelime kriteriumis gamoyeneba ar iqneba sakmarisi, radgan, xelSekrulebiT 

regulirebuli urTierTobis kompleqsuri xasiaTidan gamomdinare, SeuZlebeli 

unda iyos misi samarTlebrivi bunebis calsaxad gansazRvra gamijvnis erTi saSua-

lebis gamoyenebiT.  

daskvnis gakeTeba iseTi kriteriumis gamoyenebiT, rogoric aris gamijvnis 

Teoriebi, praqtikulad SeuZlebelia, radgan es kriteriumebi ukve sakmaod moZve-

lebulia da imis gaTvaliswinebiT, rom kerZo da sajaro samarTals Soris zRvris 

gavleba sul ufro rTuldeba, isinic veRar uzrunvelyofen saTanado Sedegis 

miRwevas. Tanamedrove realobaSi sul ufro xSiria SemTxvevebi, rodesac adminis-

traciuli organo debs kerZosamarTlebriv xelSekrulebas, xolo kerZo24 da sa-

jaro interesebi25 imdenad axlosaa, rom zogjer kveTs erTmaneTs. amdenad, maT 

Soris mkveTri zRvris gavleba did sirTulesTan aris dakavSirebuli. rac Seexeba 

uSualod samxedro sakontraqto samsaxuris gavlis Sesaxeb xelSekrulebas, sawy-

                                                 
22  aRniSnuli dadgenilebis gamocemamde moqmedebda saqarTvlos prezidentis 1998 wlis 26 

oqtombris №609 brZanebulebiT damtkicebuli „samxedro samsaxuris gavlis Sesaxeb“ 
debuleba. 

23  saqarTvelos Tavdacvis saministro, moqmedi kanonmdeblobis safuZvelze miniWebuli 
uflebamosilebis farglebSi, uzrunvelyofs saxelmwifo politikis ganxorcielebas 
Tavdacvis sferoSi. ix. „saqarTvelos Tavdacvis saministros debulebis damtkicebis 
Sesaxeb“ saqarTvelos mTavrobis 2013 wlis 22 noembris №297 dadgenileba, pirveli 
muxlis, pirveli punqti. 

24  „sajaro da kerZo interesebis gamijvnis problemasTan dakavSirebiT profesori 
ekaterine qardava miiCnevs, rom `xSir SemTxvevaSi sajarosamarTlebrivi urTierToba 
ara marto sazogadoebis farTo masebis interesebs exeba, aramec konkretuli pirebis 
uflebebis dacvis saSualebasac warmoadgens da piriqiT, mravali kerZosamarTlebrivi 
norma sajaro interesis Semcvelia“. ix. qardava e., mmarTvelobis cneba da kerZo da 
sajaro samarTlis mimarTeba mmarTvelobis ganxorcielebis procesSi, Jurn. „marTl-
msajuleba da kanoni“, №3 (26), Tb., 2010, 62. 

25  profesori maia kopaleiSvili miiCnevs, rom interesebis Teoria „mxolod maSin amar-
Tlebs, Tu kanoni ar iZleva administraciuli garigebis pirdapir formulirebas gari-
gebidan warmoSobili davis ganxilvisas. davis ganmxilveli organo (sasamarTlo), imis-
Tvis, rom saqmis ganxilva moxdes samoqalaqo an sajaro-samarTlebriv reJimSi, yurad-
Rebas aqcevs garigebiT regulirebul interesebs“. ix. kopaleiSvili m., administraciu-
li garigeba, Tb., 2003, 22. 
  igive avtori miiCnevs, rom administraciuli xelSekrulebis cnebiT szak garkveuli va-
riaciebiT aRiarebs subieqtebis Teorias. ix. kopaleiSvili m., administraciuli ga-
rigeba, Tb., 2003, 22. 
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is etapze mizanSewonilia, dadgindes, Seesabameba Tu ara is gamijvnis TeoriebiT 

dadgenil moTxovnebs da ramdenad sakmarisia am kriteriumis gamoyeneba sasurve-

li Sedegis misaRwevad.26 subieqtebis Teoriis Tanaxmad, xelSekrulebis erT-erTi 

mxare mainc unda iyos saxelmwifos warmomadgeneli27 (administraciuli organo)28 

interesebis Teoriidan gamomdinare, aucilebelia, rom xelSekrulebis dadeba em-

saxurebodes sajaro interesis ganxorcielebas.29,30 xolo, subordinaciis Teori-

is mixedviT, gamijvnisTvis aucilebelia, rom sajarosamarTlebrivi urTierToba 

atarebdes ierarqiul xasiaTs. kerZod, misi erTi mxare aris administraciuli or-

gano (saxelmwifos warmomadgenlad gamodis Tavdacvis saministro). mxareebs So-

ris urTierTobas aqvs ierarqiuli xasiaTi,31 vinaidan saxelmwifo erTpirovnu-

lad adgens samxedro samsaxuris gavlis umetes pirobebs da xelSekrulebis dade-

bis gziT xdeba qveynis Tavdacvisunarianobis amaRleba, rac calsaxad sajaro in-

teresis matarebelia.  

imis gaTvaliswinebiT, rom mxolod gamijvnis Teoriebis safuZvelze SeuZle-

belia sakiTxis gadawyveta,32 mizanSewonilia, saboloo gadawyvetilebis miReba 

                                                 
26  Teoriebi, romelTa safuZvelzec xorcieldeba administraciuli da samoqalaqo xel-

Sekrulebis gamijvna, aris sajaro da kerZo samarTlis ganmasxvavebeli Teoriebi, magram 
vinaidan, arsebiTad imave kriteriumebis safuZvelze xdeba gamijvna, maT iyeneben xel-
Sekrulebis samarTlebrivi bunebis gamijvnisTvisac. 

27  am SemTxvevaSi saxelmwifos warmomadgeneli, rogorc sajaro uflebamosilebis mflo-
beli, axorcielebs Tavis kompetencias mikuTvnebul uflebamosilebas. ix. Crdugan A., I., 
M., and Bucur S., Administrative Law, 2nd edition, Lumina Lex”, Bucharest 2007, 393. 

28  subieqtebis TeoriasTan dakavSirebiT kelzeni miiCnevda, rom administraciuli xel-
Sekruleba aris xelSekruleba, romlis erTi mxare mainc aris administraculi organo, 
Tumca unda aRiniSnos, rom administraciuli organo mxared gamodis formalursamar-
Tlebrivi TvalsazrisiT, xelSekrulebis realuri mxare ki aris saxelmwifo. ix. Kelsen 
H., General Theory of Law and State (translated by Wedberg, A.) 1949, 181. 

29  sajaro xelisuflebaSi igulisxmeba ara formaluri, aramed funqciuri gageba. xel-
Sekrulebis mxare unda warmoadgendes sajaro uflebamosilebis ganmaxorcielebel 
pirs imis miuxedavad, is saxelmwifo dawesebulebaa, Tu delegirebuli aqvs uflebamo-
sileba. ix. Grzesiok-Horosz A. / Horosz P., Contracts in Public Administration, 2011 Acta U. Danubius Ju-
ridica, N17, 2011, 25. 

sajaro samarTalSi sazogadoebrivi interesis da sajaro uflebamosilebis ganmar-
teba meore mxaris mimarT saxelmwifos specialuri uflebamosilebis gaTvaliswinebiT 
unda moxdes. ix. Richer L., Droits des contrats administratifs, 3 edition, L.G.D.J, Paris, 2002, 204. 

30  iuridiul literaturaSi arsebobs mosazreba, rom im SemTxvevaSi, Tu xelSekrulebis 
orive mxare aris administraciuli organo, rogorc wesi, xelSekruleba eqceva sajaro 
samarTlis regulirebis sferoSi, Tu Tavad xelSekrulebis Sedegi ar aris kerZosamar-
Tlebrivi. ix. Ibid., 393, - cit. Sandu A. M., Pagarin M. S., Study on Administrative Contracts, 4 Contemp. 
Readings L. & Soc. Just. 903, 2012, 906. 

31  radbruxi miiCnevda, rom sajaro samarTali aris urTierTdaqvemdebarebuli samarTali, 
sadac individi emorCileba sajaro interess. ix. Rescoe P., Publick Law and Private Law, Cornel 
Law Quarterly, 24 N469, 1938-1939, 472. 

32  frang samarTalmcodneTa nawilma SeimuSava Teoria, rom administraciuli xelSek-
ruleba gulisxmobda sazogadoebis interesisTvis saxelmwifosa da kerZo piris/pirebis 
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moxdes iseTi sakiTxebis gaTvaliswinebiT, rogoricaa xelSekrulebiT mowesrige-

buli urTierTobis samarTlebrivi safuZveli da xelSekrulebis dadebis mizani.33  

gansaxilveli xelSekrulebis sagani aris fizikuri piris mier gansazRvruli 

samuSaoebis Sesruleba, xolo meore mxare uzrunvelyofs am SesrulebisTvis sa-

Wiro pirobebis Seqmnas. xelSekrulebaze xelmoweris Sedegad fizikuri piri 

iRebs valdebulebas, Seasrulos samxedro mosamsaxurisTvis kanonmdeblobiT da-

kisrebuli valdebulebebi, imsaxuros SeiaraRebul ZalebSi da daemorCilos iq 

arsebul wesebs. Tavis mxriv, saxelmwifo (uflebamosili warmomadgenlis saSua-

lebiT) iRebs valdebulebas, Seuqmnas pirs Tavisi funqcia-movaleobebis Sesru-

lebis SeTanxmebuli pirobebi da uzrunvelyos Sesabamisi anazRaurebiT. 

mxedvelobaSi unda iqnes miRebuli is garemoeba, rom, samoqalaqo xelSekru-

lebasTan formaluri msgavsebis miuxedavad, e.w. samxedro kontraqtis regulire-

bis sagani, ramdenime garemoebis gamo, Tavisi bunebiT warmoadgens sajarosamar-

Tlebriv instituts. rogorc ukve aRiniSna, saxelmwifos Tavdacva da uSiSroeba, 

samxedro Zalebi, samxedro mrewveloba da iaraRiT vaWroba miekuTvneba saqarTve-

los umaRles saxelmwifo organoTa gansakuTrebul gamgeblobas. amasTan, samxed-

ro samsaxuri erT-erTi saxea sakontraqto (profesiuli) samsaxuri34 da samxedro 

sakontraqto (profesiuli) samsaxuris gavlis Taobaze xelSekrulebis xelmowe-

ris Semdeg fizikuri piri iZens samxedro mosamsaxuris statuss,35 rac, Tavis 

mxriv, gulisxmobs kanoniT dadgenil da saxelmwifos mier garantirebuli ufle-

bebis, Tavisuflebebis, valdebulebebisa da pasuxismgeblobis erTobliobas.36 yo-

                                                                                                                                                         
TanamSromlobas saxelSekrulebo urTierTobis farglebSi. am Teoriam ar gaamarTla, 
radgan imis ganmartebas ufro iZleoda, Tu raSi gamoixateboda sajaro mmarTveloba, 
vidre administraciuli xelSekrulebis definicias. ix. Georges Landrog G., Administrative 
Contracts a Comparative Study, The American Journal of Comparative Law, 4 Am. J. Comp. L. 325, 1955, 
329-330. 

33  damatebiTi garemoeba, ris gamoc mxolod subieqtebis Teoriis safuZvelze ver ganxor-
cieldeba gamijvna, aris is, rom zogadad Tavisi uflebamosilebis ganxorcielebis 
dros (administraciulsamarTlebrivi aqtis gamocema, realaqti) saxelmwifo aris sa-
jaro samarTlis regulirebis qveS, xelSekrulebis dadebis SemTxvevaSi ki is erTdro-
ulad eqceva rogorc sajaro, ise kerZo samarTlis regulirebis sferoSi. ix. Toma, T., 
Administrative Law Treatise. Iasi: Vasiliana Publishing House, 2003. 

34  „samxedro valdebulebisa da samxedro samsaxuris Sesaxeb“ saqarTvelos kanoni, 17 
seqtemberi 1997, №860–is, me-2 muxlis pirveli punqti. 

35  samxedro mosamsaxure – saqarTvelos moqalaqe, saqarTveloSi statusis mqone moqa-
laqeobis armqone piri an ucxo qveynis moqalaqe („samxedro valdebulebisa da samxedro 
samsaxuris Sesaxeb“ saqarTvelos kanonis me-5 muxliT dadgenil SemTxvevaSi), romelic 
samxedro samsaxurs gadis saqarTvelos samxedro ZalebSi, saqarTvelos Tavdacvis 
saministros sistemis sajaro samarTlis iuridiul pirSi, samxedro uwyebebSi, agreTve 
samxedro sarezervo samsaxurSi gawveuli piri samxedro sarezervo samsaxuris gav-
lisas. ix. „samxedro mosamsaxuris statusis Sesaxeb“ saqarTvelos kanoni, 25 ivnisi 1998, 
№1462–IIs, pirveli muxli, „a“ qvepunqti. 

36  „samxedro mosamsaxuris statusis Sesaxeb“ saqarTvelos kanoni, 25 ivnisi 1998, №1462–IIs, 
pirveli muxli, „b“ qvepunqti. 
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velive zemoaRniSnulidan gamomdinare, samxedro sakontraqto (profesiuli) sam-

saxuris gavlis Taobaze xelSekrulebis sagani aris sajarosamarTlebrivi urTi-

erToba, romelic miekuTvneba saxelmwifo organoTa uflebamosilebas, amasTan, 

misi Sesrulebis wesi da pirobebi ganisazRvreba sajaro samarTlis normatiuli 

aqtebiT. yovelive zemoaRniSnulidan gamomdinare, unda vivaraudoT, rom xelSek-

rulebas ar unda hqondes kerZosamarTlebrivi xasiaTi. 

erT-erTi mniSvnelovani da sakvanZo sakiTxi, rac aucilebelia administraci-

uli xelSekrulebis gansazRvrisTvis, aris is, Tu ra mizans emsaxureba xelSekru-

lebis dadeba. kanonmdebeli gansazRvravs, rom administraciuli organo ufleba-

mosilia, konkretuli administrciulsamarTlebrivi urTierToba, romlis indi-

vidualuri administraciulsamarlebrivi aqtis gamocemis gziT mowesrigebis uf-

lebamosileba mas kanoniT aqvs miniWebuli, moawesrigos administraciuli xelSek-

rulebis dadebis gziT.37 am normis danawesis Sinaarsidan gamomdinare, adminis-

traciuli xelSekrulebis dadebis gziT administraciuli organo miznad unda 

isaxavdes sajaro uflebamosilebis ganxorcielebas.38 qveynis samxedro Zalebis 

Sevseba saqarTvelos Tavdacvis saministros uSualo sajarosamarTlebrivi fun-

qciaa, rac sakmaris safuZvels warmoadgens imisTvis, rom e.w. samxedro kontraqti 

CaiTvalos sajaro uflebamosilebis ganxorcielebis mizniT dadebul adminis-

traciul xelSekrulebad.39 imave sakiTxTan dakavSirebiT saqarTvelos uzenaesi 

37  saqarTvelos zogadi administraciuli kodeqsi, 25 ivnisi, 1999., №2181-IIs, m. 65, naw. 1. 
38  xelSekrulebis miznis gansazRvris dros SesaZloa, dRis wesrigSi dadges xelSek-

rulebis ganmartebis sakiTxi. Straru miiCnevs, rom xelSekrulebis ganmarteba aris 
procesi, romelic moicavs xelSekrulebis pirobebis zustad gansazRvras mxareTa mier 
gamovlenili namdvili nebis Sesabamisad ix. Saaru C. S., The interpretation of administrative 
contracts, M. Juridical Tribune 4, Issue 1, June 2014, 152.  

rogorc wesi, ganmartebis saWiroeba dgeba im SemTxvevaSi, rodesac ver dgindeba gan-
sxvaveba mxaris nadvil survilsa da mis mier gamovlenil nebas Soris, rodesac xel-
Sekrulebis pirobebi aris orazrovani, damabneveli, winaaRmdegobrivi an arasruli. ix. 
Stdtescu C., Comeliu B., Drept civil. Teoria generala obligatilor, All Beck Publishing House, Bucharest, 2000, 55. 

39  profesori maia kopaleiSvili administraciuli garigebis mizanTan dakavSirebiT wers: 
„administraciul da samoqalaqosamarTlebriv garigebaTa gamijvnis problemaze sau-
brisas mizanSewonilia, pirvel rigSi gairkves, ra aris administraciuli garigebis mi-
zani. Tu martivad SevxedavT sakiTxs, administraciuli garigebis miznis garkvevisas 
amosaval debulebad unda miviCnioT zogadi administraciuli kodeqsiT dadgenili, 
kargad cnobili administraciuli organos cneba. yvela im subieqts, romelic Tavsdeba 
administraciul organoTa cnebis farglebSi, aqvs sajarosamarTlebrivi ufleba-
mosileba. kanonmdebeli administraciuli organosadmi nebismieri sxva piris misakuTv-
neblad erTaderT garemoebad miiCnevs maT mier sajaro uflebamosilebis ganxor-
cielebas (szak-is me-2 muxli, pirveli naw.1, „z“ qvepunqti). logikuria, rom adminis-
traciuli organo, romelic moqmedebs ra mxolod kanoniT misTvis miniWebuli ufle-
bamosilebis farglebSi, administraciuli garigebis dadebisas axorcielebs sajaro-
samarTlebriv uflebamosilebas da miznad isaxavs sajaro interesis dakmayofilebas“. 
ix. kopaleiSvili m., administraciuli garigeba, Tb., 2003, 20.
       igive avtori TviTonac SeniSnavs, rom sakiTxi ase martivad ar dgas da kvlav sadavoa, 
administraciuli organos mier dadebuli yvela garigeba isaxavs Tu ara miznad sajaro 
interesis dakmayofilebas. ix. kopaleiSvili m., administraciuli garigeba, Tb., 2003, 20. 
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sasamarTlo ganmartavs, rom Tu Tavdacvis saministros sarCelis davis sagania sa-

ministrosa da fizikur pirs Soris dadebuli Tavdacvis saministros samxedro 

qvedanayofebSi samxedro samsaxuris gavlis Sesaxeb xelSekrulebidan warmoSobi-

li zianis anazRaureba. administraciuli organos, Tavdacvis saministros mier 

xelSekruleba dadebulia sajaro uflebamosilebis ganxorcielebis — saxelmwi-

fosaTvis samxedro mosamsaxureTa korpusiT uzrunvelyofis mizniT. amdenad, 

esaa administraciuli saproceso kodeqsis me-2 muxlis me-2 nawilis `b~ qvepun-

qtiT gaTvaliswinebuli administraciuli saqme, romelic eqvemdebareba ganxil-

vas administraciuli samarTalwarmoebis wesiT.40 

 
IV. daskvna 

 
statiaSi moyvanil mosazrebebsa da garemoebebs Tu SevajamebT, SeiZleba daiba-

dos kiTxva, aris Tu ara mizanSewonili samxedro sakontraqto (profesiuli) samsaxu-

ris gavlis Sesaxeb xelSekrulebis arseboba, ramdenad SesaZlebelia misi samarTleb-

rivi bunebis sworad gansazRvra da gamijvnis ra kriteriumebis gamoyenebis safuZ-

velze unda moxdes misi mikuTvneba samoqalaqo an administraciuli xelSekrulebe-

bis wrisaTvis.41 

amgvari xelSekrulebis arsebobis sisworeze msjeloba sakmaod farTo Temaa da 

winamdebare statiis Seswavlis sagani ar aris, Tumca misi gamoyenebis marTebulobis 

dasadastureblad is garemoebac sakmarisia, rom Tanamedrove msoflioSi samxedro 

sakontraqto samsaxuri farTod gamoiyeneba profesionaluri armiis Sesavsebad da 

sakmaod efeqtiani saSualebaa am TvalsazrisiT. 

rac Seexeba xelSekrulebis samarTlebrivi bunebis gansazRvras da misi sajaro 

an kerZo samarTlisaTvis mikuTvnebas, SeiZleba iTqvas, rom sakiTxi sakmaod rTulia 

da garkveuli kiTxvis niSnebi yovelTvis Cndeba masTan dakavSirebiT. 

arsebuli sirTuleebisa da sadavo sakiTxebis miuxedavad, statiaze muSaobis 

farglebSi Catarebuli kvlevis Sedegad gamoikveTa, rom samxedro sakontraqto 

(profesiuli) samsaxuris gavlis Taobaze xelSekruleba miekuTvneba administraci-

ul xelSekrulebaTa ricxvs, vinaidan misi saSualebiT administraciuli organo ax-

dens Tavisi sajarosamarTlebrivi funqciis ganxorcielebas, romelic mas akis-

ria kanonmdeblobis safuZvelze da am gziT emsaxureba sajaro interss. 

                                                 
40  ix. susg №bs-865-8289g-060, 06 noemberi 2006. 
41  iuridiul literaturaSi aseve aris mosazreba, rom swori gamijvnis saWiroebaze saub-

risas aucileblad unda daisvas kiTxva, dRes arsebuli mdgomareobidan gamomdinare, 
saerTod aris ki SesaZlebeli, rom samarTali Tavisi farTo gagebiT gaiyos or sub-
sistemad, Tu umjobesia, SeveguoT im mosazrebas, rom unda Semcirdes samarTlis sis-
temebad specializacia da am kuTxiT moxdes sakiTxis ganxilva? ix. Leszczynski J., Dogmatyki 
prawnicze w dobie globalizacji, [in:] Filozofia prawa wobec globalizmu, ed. J. Stelmach, Kraków 2003,121, 
cit. Beata K., The Topicality of the Law Division into Public Law and Private Law, Studies in Logic, 
Grammer and Rhetoric, N26 (39) 2011, 77. 
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daviT jaiani


okupaciis saerTaSorisosamarTlebrivi 

 gagebisaTvis 

1. Sesavali

winamdebare naSromis Seswavlis sagania saerTaSoriso humanitaruli samar-

Tlis, jus in bello, ganuyofeli nawili — samxedro okupaciis saerTaSorisosamar-

Tlebrivi reJimi, kerZod ki, samxedro okupaciis mimdinareobasTan dakavSirebu-

li saerTaSoriso normebi da wesebi. aRniSnuli sakiTxiT daintereseba gamowveu-

li iyo, ra Tqma unda, 2008 wlis rusuli agresiiT saqarTveloze da misi terito-

riebis samxedro okupaciiT. Tema aqtualuria, radgan aRniSnuli mdgomareoba 

dRemde grZeldeba, amasTan mniSvnelovania misi samarTlebrivi analizi Tanamed-

rove saerTaSoriso samarTlis perspeqtivaSi. 

TemaSi ZiriTadi aqcenti keTdeba saomari okupaciis saerTaSorisosamar-

Tlebrivi mowesrigebis safuZvlebze. naSromi ar iqneba koncentrirebuli okupi-

rebul teritoriaze arsebuli samoqalaqo pirebis ufleba-movaleobebze da arc 

okupaciis saerTaSoriso samarTlis damrRvevi pirebis pasuxismgeblobis instru-

mentebze. ZiriTadad, yuradReba gamaxvilebulia im samarTlebriv mdgomareoba-

ze, romelic iqmneba okupaciis konteqstSi, okupanti Zalisa da devnili suvere-

nis, aseve okupaciasTan dakavSirebul procesebSi CarTuli sxva saxelmwifoebisa 

da arasaxelmwifo subieqtebis monawileobiT. 

naSromSi ganxilul sakiTxebTan dakavSirebiT moyvanili iqneba msgavsi Sem-

Txvevebi Tanamedrove msoflios politikuri da saerTaSorisosamarTlebrivi re-

alobidan, rogoricaa arabeT-israelis konfliqti, yofili iugoslavia, erayi, 

kongo, eTiopia da okupaciis saerTaSoriso samarTlisaTvis mniSvnelovani sxva 

situaciebi, ramdenadac isini saukeTesod asaxaven okupaciis saerTaSoriso sa-

marTlis uaxles institutebsa da Tanamedrove ganviTarebebs.  

bolos ki naSromSi gaSlili samarTlebrivi msjeloba gamyarebulia faqtob-

rivi mdgomareobis aRweriT. am SemTxvevaSic mTavari mizania okupaciis samarTlis 

Zireul principebze dayrdnobiT Sefasdes arsebuli situaciebi da moqmedi Tu 

momavalSi gamosayenebeli meqanizmebis efeqtianoba.  

   Tsu-is iuridiuli fakultetis doqtoranti. 
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2. okupaciis saerTaSoriso samarTlis saTaveebi

2.1. meore msoflio omamde periodi 

Tanamedrove gagebiT, samxedro okupaciis saerTaSorisosamarTlebrivi reJi-

mis Camoyalibebas ukavSireben XIX saukunis pirvel naxevarsa da napoleonis mier 

evropaSi warmoebul omebs. pirveli normatiuli saxis Canaweri ki 1863 wlis e.w. 

liberis kodeqsSi gvxvdeba, romelic aSS-is SeiaraRebuli ZalebisaTvis Sedgeni-

li instruqciaTa krebuli iyo. mas mohyva specialuri Tavi mtris teritoriis sam-

xedro mmarTvelobis Sesaxeb, romelic Sevida briuselis 1874 wlis saerTaSoriso 

deklaraciis proeqtSi. swored aRniSnuli teqsti uswrebda win 1899/1907 wlebis 

haagis regulaciebs, romlebSic samxedro okupaciis samarTali ganmtkicda, ro-

gorc pozitiuri saerTaSoriso samarTlis nawili.1 

I da II msoflio omis dros swored mebrZol mxareTa mier okupirebuli sxva-

dasxva teritoria (belgiis okupacia germaniis mier I msoflio omSi, libiis okupa-

cia britaneTis mier II msoflio omSi) moeqca haagis regulaciebis moqmedebis sfe-

roSi. 1947 wels, amerikulma samxedro tribunalma, niurbergis Semdgomi proce-

durebis farglebSi, aRniSna, rom `saqmeSi mocemuli udavo mtkicebulebebi miu-

TiTebs, rom germaniam daarRvia samxedro okupaciis samarTlis yvela principi~.2 
II msoflio omis dros Cadenil danaSaulTa simZimem da moculobam omis samar-

Tlisa da adamianis uflebebis absoluturma ugulebelyofam biZgi misca Jenevis 

konvenciebis, maT Soris meoTxe konvenciis, miRebas, romelmac gadawera, ganavrco 

da garkveulwilad Secvala kidec samxedro okupaciis samarTali, SesZina ra mas 

meti humanuroba. Tumca, Jenevis konvenciebis amoqmedebamdec, msoflio omTan da-

kavSirebuli tribunalebis marTlmsajulebam, ZiriTadad, CveulebiT saerTaSo-

riso samarTalze dayrdnobiT, daadastura, rom omis mimdinareobisas nacisturi 

germaniisa da imperialisturi iaponiis saokupacio Zalebis mier ganxorcielebu-

li qmedebani warmoadgenda aSkara samarTaldarRvevas da sisxlissamarTlebrivi 

pasuxismgeblobis safuZvels iZleoda.3 

2.2. msoflio omebis Semdgomi periodi 

msoflio omebis Semdeg gaCnda tendencia, rom saxelmwifoebi uaryofen gar-

kveuli teritoriebis maT mier okupirebas, ufro ki, gaurbian okupantis Zalis ne-

gatiur iarliys, rac, udavod, II msoflio omis gamoZaxilia. XX saukunis meore na-

xevarSi ganxorcielebuli samxedro okupaciis SemTxvevebi SesaZloa Semdegnai-

rad dajgufdes:  

1   Dinstein Y., The International Law of Belligerent Occupation, Cambridge, 2009, 8-9.  
2   Justice trial – Altstotter et al., citirebulia Dinstein Y., The International Law of Belligerent Occu-

pation, 2009.  
3  iqve, 10. 
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1) feodaluri, siuzeren-vasalis urTierTobis safuZvliT ganxorcielebuli

— magaliTad, tibeti (CineTi, 1950), goa (indoeTi, 1961), aseve folklendisa (argen-

tina, 1982) da quveiTis (erayi, 1990) — warumatebeli samxedro okupacia. 

2) SeTanxmebiT, konsensusiT ganxorcielebuli (aq mocemul SemTxvevebSi mxa-

reTa mier gamovlenili nebis namdviloba da iZulebis ararseboba sadavoa, zoga-

dad ki, saxelmwifoTa Soris miRweuli ormxrivi SeTanxmebis arseboba mTlianad 

cvlis okupaciis samarTlebriv bunebas da igi unda dakvalificirdes ara ro-

gorc samxedro, aramed mSvidobiani okupacia)4 vietnamis intervencia kambojaSi 

(1978), sabWoTa intervencia avRaneTSi (1979) da amerikis intervencia grenadasa 

(1983) da panamaSi (1989). 

3) ganTavisuflebis safuZvliT amerikis SeerTebuli Statebisa da gaerTiane-

buli samefos mier ganxorcielebuli 2003 wlis koaliciuri kampania, rac erayis 

teritoriis sruli okupaciiT dasrulda. Tumca, am SemTxvevaSi aRniSnulma sa-

xelmwifoebma, rogorc saokupacio Zalam, aRiares okupaciis saerTaSoriso sa-

marTliT maTze dakisrebuli valdebulebani Sesabamis teritoriaze.5 

4) israelis mier palestinisa da sxva arabuli teritoriebis okupacia — oku-

paciis saerTaSoriso samarTlis specialistebi samarTlianad miiCneven, rom isra-

elis SemTxveva uprecedentoa da sxva saqmeebisagan sruliad gansxvavebuli, upir-

velesad ki misi gangrZobiTi xasiaTis gamo. Tu ar CavTvliT ramdenime umniSvnelo 

faqtobriv Tu samarTlebriv cvlilebas, israeli axorcielebs arabul terito-

riebis saomar okupacias 1967 wlis ivnisis eqvsdRiani omis Semdeg. 

5) dabolos, okupaciis samarTlis uaxlesi, saqarTvelos SemTxveva —  XXI sau-

kuneSi mezobel qveyanaSi SeWrisa da misi teritoriis okupirebis saqme, romelic 

kidev erTxel naTlad migvaniSnebs, rom okupaciis saerTaSorisosamarTlebrivi 

debulebebi mxolod istoriis sakuTreba araa da, samwuxarod, dRevandel msof-

lioSic arsebobs teritoriebi, sadac maT gamoyenebas gadamwyveti da xSirad sasi-

cocxlo mniSvneloba aqvs. 

3. okupaciis saerTaSoriso samarTlis wyaroebi

3.1. Sesavali 

okupaciis saerTaSoriso samarTlis wyaroebis identificirebamde, unda aRi-

niSnos, rom xSirad okupaciis samarTlebrivi reJimi upirobod asocirdeba araka-

nonierebasTan, rac simarTles ar Seesabameba. amis dadasturebaa Tundac uSiSro-

4  magaliTad, amerikis mier islandiis okupacia meore msoflio omis dros. damatebiT, ix. 
Bothe M., Occupation, Pacific, 3 EPIL 776, 1997.  

5  damatebiT ix. Benvenisti E., the UNSC and the Law of Occupation: Resolution 1483 on Iraq in Historical 
Perspective. aseve Sesabamisi, gaerTianebuli erebis wesdebis meSvide Tavis safuZvelze 
miRebuli uSiSroebis sabWos rezolucia 1483 (2003) ` http://goo.gl/VBPg~. 
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ebis sabWos zemoT moyvanili rezoluciis formulireba. SesavalSi ukve vaxseneT, 

rom okupaciis samarTali saerTaSoriso humanitaruli samarTlis, jus in bello, nawi-

lia da Sors dgas konfliqtis gamomwvevi garemoebebis kanonierebisa Tu ukanono-

bis, jus ad bellum, Sefasebisagan. TviTon saokupacio Zala SeiZleba iyos rogorc ag-

resiuli omis mwarmoebeli, aseve, agresiis msxverpli saxelmwifo (magaliTad, 

TavdacviTi omisas agresoris devnis SemTxvevaSi misi teritoriis dakavebisas). 

1948 wels amerikulma samxedro tribunalma, niurbergis Semdgomi procedurebis 

farglebSi, mZevlebis saqmis gadawyvetilebaSi ganacxada: 

okupantisa da okupirebuli teritoriebis movaleobebTan mimarTebaSi saer-

TaSoriso samarTali ar asxvavebs kanonier da ukanono okupants. ar arsebobs ur-

TierTkavSiri teritoriis samxedro okupaciis bunebasa da erTmaneTisadmi oku-

pantisa da mosaxleobis uflebebsa da movaleobebs Soris mas Semdeg, rac amgvari 

urTierToba faqtobrivad damyardeba.6 

Sesabamisad, Tanamedrove saerTaSoriso samarTali okupaciis subieqtebTan 

mimarTebiT gamoyenebisas ar asxvavebs okupaciis warmoSobis kanonzomierebas, ga-

remoebebsa da miznebs. 

3.2. okupaciis saerTaSoriso samarTlis wyaroebi 

saerTaSoriso samarTlis specialistebi Tanxmdebian, rom Tanamedrove okupa-

ciis samarTali gansxeulebulia da eyrdnoba Semdeg oTx ZiriTad wyaros. esenia: 

a) CveulebiTi saerTaSoriso samarTali

CveulebiTi saerTaSoriso samarTali warmoadgens savaldebulod aRiarebul 

praqtikas, rogorc es ganmartebulia saerTaSoriso sasamarTlos statutSi, sa-

erTaSoriso samarTlis wyaroebis yvelaze avtoritetul CamonaTvalSi.7 dinStai-
ni swored saxelmwifos zogadi praqtikis aRmoCenasa da dadasturebas miiCnevs 

sirTuled, radgan samxedro okupaciis sferoSi saxelmwifoTa amgvari praqtika 

usistemoa. marTalia, zogadi praqtika farTo cnebaa da moicavs Sida kanonmdeb-

lobas, samxedro saxelmZRvaneloebs da sxva, Tumca isinic ki iSviaTad exebian 

Rrmad okupirebul teritoriaze mimdinare yoveldRiur kavSirebs saokupacio 

Zalasa da samoqalaqo mosaxleobas Soris. farTo da detaluri praqtikiT gamoir-

Ceva israeli, Tumca misi praqtikac xSirad ar aris harmoniaSi arsebul CveulebiT 

samarTalTan, e.w. lex lata.8 

6  mZevlebis saqme (List et al.), igive gaimeora imave wels niderlandis specialurma sasa-

marTlom qristiansenis saqmeze. citirebulia Dinstein Y., The International Law of Belligerent 

Occupation, Cambridge, 2009, 3. 
7  1945 wlis 24 oqtombris gaerTianebuli erebis wesdeba da saerTaSoriso sasamarTlos 

statuti. 
8  Dinstein Y., The International Law of Belligerent Occupation, Cambridge, 2009, 4. 
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b) haagis regulaciebi

haagis konvenciebi miRebul iqna 1899 da 1907 wlebis samSvidobo konferenci-

ebze. samxedro okupaciis normebi, saxmeleTo omis wesebisa da kanonebis regula-

ciebis III nawilis (muxlebi 42 — 56) saxiT, Tavdapirvelad daerTo 1899 wlis haagis 

II konvencias, Semdgomi gadamuSavebis Semdeg ki 1907 wlis haagis IV konvencias.9 mas 

Semdeg regulaciebma TandaTan SeiZines CveulebiTi saerTaSoriso samarTlis ga-

momxatveli normebis statusi, rac pirvelad dadasturda niurbergis saerTaSo-

riso samxedro tribunalis ganaCenSi: 

haagis konvenciaSi mocemuli saxmeleTo omis wesebi [...] 1939 wlisaTvis aRia-

rebuli iyo yvela civilizebuli eris mier da miiCneoda omis wesebisa da kanone-

bis deklarirebad.10 

aRniSnul aRiarebas gamoexmaura tokios, Soreuli aRmosavleTis saerTaSo-

riso samxedro tribunalic umetesoba mis ganaCenebSi. saerTaSoriso sasamar-

Tlom uaxloes warsulSi orjer dauWira mxari msgavs midgomas, kedlis sakon-

sultacio daskvnaSi11 da SeiaraRebuli moqmedebebis saqmeSi (kongo/uganda),12 Se-

sabamisad 2004 da 2005 wlebSi. aqedan gamomdinare, dReisaTvis aRniSnuli regula-

ciebi, rogorc saerTaSoriso CveulebiTi samarTlis nawili, iuridiulad saval-

debuloa yvela saxelmwifosaTvis, miuxedavad imisa, aris igi 1899/1907 wlebis haa-

gis konvenciebis maRali xelSemkvreli mxare Tu ara.13 

miuxedavad imisa, rom haagis regulaciebi erTi saukunis Semdegac samxedro 

okupaciis samarTlis ZiriTadi sayrdenia, ar unda dagvaviwydes, rom isini msof-

lio omebis wina periodSi Camoyalibdnen. dinStainis azriT, is faqti, rom regu-

laciebi ufro metad sakuTrebis uflebasTan dakavSirebul sakiTxebzea orienti-

rebuli, vidre moqalaqeebis sicocxlisa da xelSeuxeblobis konkretul garanti-

ebze, kargad gamoCnda meore msoflio omis dros. aman dagvarwmuna haagis regula-

ciebis ararelevanturobaSi araadamianuri okupaciis SemTxvevebSi.14 

g) Jenevis meoTxe konvencia

1949 wels JenevaSi miRebul iqna omis msxverplTa dacvis oTxi konvencia.15 Je-

nevis meoTxe konvencia omis dros samoqalaqo mosaxleobis dacvis Sesaxeb pirve-

9  es da saerTaSoriso humanitaruli samarTlis naSromSi gamoyenebuli sxva xelSekrule-
bebi ix. `http://www.icrc.org/ihl.nsf>. 

10  International Military Tribunal (Nuremberg), citirebulia:  Dinstein Y., The International Law of Bellige-
rent Occupation, 2009 

11  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territoty, ICJ, 1994, 
<http://goo.gl/C81Kc>. 

12  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), ICJ, 

2005, `http://goo.gl/xATbm>. 
13  Dinstein Y., The International Law of Belligerent Occupation, Cambridge, 2009, 5. 
14  iqve, 6.  
15  SemdgomSi — Jenevis konvenciebi.  
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li samisagan gansxvavebiT ar warmoadgens adreuli teqstebis Sesworebas.16 misi 

erT-erTi nawili exeba SeiaraRebuli konfliqtis dros mebrZoli mxaris terito-

riaze ucxoelebTan mopyrobis normebs. zogadad, konvenciis upirvelesi mizania 

mosaxleobas dacvis Zlieri garantiebi uzrunvelyos momavalSi omebis saSinele-

baTa Tavidan asarideblad. meoTxe konvenciis 154-e muxli acxadebs, rom aRniSnu-

li konvencia avsebs haagis regulaciebs, erTgvarad afarToebs mis gamoyenebis 

areals da struqturulad ufro naTels xdis mas. Tumca es araviTar SemTxvevaSi 

ar niSnavs, rom konvenciis debulebani upiratesi Zalisaa, Tundac im faqtis gaT-

valiswinebiT, rom calkeuli regulaciebi SeiZleba moZvelebulad mogveCvenos 

Jenevis konvenciebis gadmosaxedidan.17 

dReis mdgomareobiT Jenevis konvenciebi universaluri gamoyenebisaa, radgan 

am xelSekrulebis monawilea msoflios yvela saxelmwifo.18 

d) pirveli damatebiTi oqmi 

1997 wels Jenevis konvenciebs daemata ori damatebiTi oqmi. pirveli damate-

biTi oqmi saerTaSoriso SeiaraRebuli konfliqtebis msxverplTa dacvis Sesaxeb, 

romlis ramdenime norma exeba okupirebul teritoriebs.19 samarTlebrivad, ra 

Tqma unda, pirveli oqmi ar aris Jenevis konvenciebze upiratesi da mxolod avsebs 

mas, Tumca rig SemTxvevebSi aSkaraa, rom oqmis calkeuli normebi cvlian an auqme-

ben Sesabamis konvenciur debulebs saomar okupaciasTan mimarTebaSi. 

TviTon pirveli oqmi, Jenevis konvenciebisagan gansxvavebiT, ar iqna universa-

lurad aRiarebuli. miuxedavad imisa, rom umetesi saxelmwifoebi misi monawile 

mxareebi arian, arsebobs saxelmwifoTa angariSgasawevi nawili (magaliTad, aSS, is-

raeli), romlebic ar aRiareben oqmis umetes nawils. aqve aRsaniSnavia, rom es sa-

xelmwifoebi uSveben oqmis calkeuli normebis CveulebiT xasiaTs, Tumca ara 

mTlianad. israelis uzenaesma sasamarTlom ramdenime saqmeSi (damiznebiT mkvle-

lobebis; navTobisa da eleqtroenergiis) aRiara amgvari samarTlebrivi normebis 

arseboba oqmSi. am sakiTxTan mimarTebaSi aRsaniSnavia, rom 2005 wels wiTeli 

                                                 
16  Jenevis 1949 wlis 12 agvistos konvencia omis dros samoqalaqo mosaxleobis dacvis  Se-

saxeb (SemdgomSi — meoTxe konvencia). Jenevis konvenciebis, aseve misi damatebiTi oqmebis 
qarTuli teqsti moyvanilia wiTeli jvris saerTaSoriso komitetis gamocemidan, Tbi-
lisi, 2008.  

17  Dinstein Y., The International Law of Belligerent Occupation, Cambridge, 2009, 6. aRsaniSnavia, rom 
meoTxe konvenciis wiTeli jvris saerTaSoriso komitetiseul komentarSi (ICRC, O.M. 
Uhler and H. Coursier eds., 1958) pirdapir aris gakeTebuli miTiTeba im muxlebze, romelTa 
arseboba azrs kargavs meoTxe konvenciis Sesabamisi debulebis amoqmedebis Sedeg, 
magaliTad, regulaciis 44-e da konvenciis 31-e muxli. amasTan, udavoa, rom es da sxva 
regulaciis muxlebi Zalas ki ar kargaven, aramed Tanaarseboben konvenciis Sesabamis 
normebTan.  

18  bolos, konvenciis ratificireba moaxdines montenegros respublikam da naurum 2006 
wels. wevri saxelmwifoebis `http://goo.gl/P506P> 

19  SemdgomSi — pirveli oqmi. 
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jvris saerTaSoriso komitetma warmoadgina masStaburi CveulebiT saerTaSori-

so humanitaruli samarTlis kvleva, romelic warmoadgens mcdelobas, zustad 

dadgindes, Tu pirveli oqmis romeli debulebebi gamoxataven saerTaSoriso Cve-

ulebiT samarTals.20 

4. ZiriTadi samarTlebrivi principebi

a) samxedro okupaciis samarTlebrivi elementebi

saerTaSoriso samarTlis miznebisaTvis termini `okupacia’’ ori gagebiT ga-

moiyeneba: a) Terra nullius dakaveba, aTviseba, anu saxelmwifos mier iseTi teritori-

is dakaveba, romelic arc erTi sxva saxelmwifos samflobelos ar warmoadgens da 

b) samxedro okupacia, romelic momdinareobs laTinuri terminidan Occupation bel-

lica, Zalis gamoyenebiT sxva saxelmwifos teritoriis an misi nawilis droebiTi da-

kaveba, romlis drosac damyarebuli xelisufleba suverenitets moklebuli dro-

ebiTi faqtobrivi xelisuflebaa, romelmac pativi unda sces okupirebul teri-

toriaze mcxovrebTa uflebebsa da arsebul kanonebs.21  

ra Tqma unda, es ukanaskneli ganuyofel kavSirSia saxelmwifoTaSoris omTan 

(bellum), am mimarTebiT samxedro okupaciisaTvis arsebiTia, rom is mimdinareobdes 

ucxour, mtris teritoriaze, Sesabamisad, arsebobdes saerTaSoriso SeiaraRebu-

li konfliqti da ara e.w. samoqalaqo omi an arasaerTaSoriso SeiaraRebuli kon-

fliqtis nebismieri sxva SemTxveva. 

aqve aRsaniSnavia, rom Jenevis konvenciebis saerTo meore muxli konvenciis 

gamoyenebis sferoSi aqcevs maRali xelSemkvreli mxaris teritoriis nawilobri-

vi an mTliani okupaciis yvela SemTxvevas, `maSinac ki, rodesac aRniSnul okupaci-

as SeiaraRebul winaaRmdegobas ar uweven~. am SemTxvevis magaliTia meore msof-

lio omis dros, 1940 wels, germaniis mier daniis okupacia. aRniSnuli gvafiqrebi-

nebs, rom srulebiT SesaZlebelia omi daiwyos samxedro okupaciiT da ara piriqiT 

— SeiaraRebul konfliqts mosdevdes okupacia.22 

okupaciisas brZolebis ararsebobis kidev ufro saintereso samarTlebrivi 

SemTxvevaa upirobo danebebis Semdeg mimdinare okupacia. aRniSnulis nimuSad ga-

modgeba germaniisa da iaponiis okupacia 1945 wels, maTi upirobo danebebis Sem-

dgom. amis Semdeg am qveynebis okupacia, haagis regulaciebis WrilSi, ar iyo sam-

xedro xasiaTis. Sesabamisad, samarTlebriv safuZvels moklebulia orive am teri-

20  Dinstein Y., The International Law of Belligerent Occupation, 2009, 7-8. am sakiTxTan dakavSirebiT 
aseve ix. Dinstein Y., - ICRC Customary International Humanitarian Law Study, IYHR, Cambridge, 2006. 
wiTeli jvris saerTaSoriso komitetis aRniSnuli kvleva `http://goo.gl/7kase~ 

21  Tanamedrove saerTaSoriso samarTali, leqsikon-cnobari, l. aleqsiZe (pasuxismgebeli 
redaqtori), 2003, 211. 

22  Dinstein Y., The International Law of Belligerent Occupation, Cambridge, 2009, 32. 
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toriaze ganxorcielebuli mravalmxrivi Zireuli cvlilebebis Seusabamod miCne-

va im droisaTvis moqmed haagis regulaciebTan. misaRebia komentatorebis pozi-

cia, romlebic germaniis da iaponiis danebebis Semdgomi okupaciis e.w. transfor-

maciul bunebaze amaxvileben yuradRebas. avtorTa nawilis TvalsazrisiT, am ma-

galiTebis precedentuli Rirebuleba umniSvneloa, Tu gaviTvaliswinebT Sem-

dgom periodSi miRebul Jenevis konvenciebs, konkretulad ki saerTo meore 

muxls. 

zemoT moyvnil garemoebebTan erTad, samxedro okupaciis arsebobisaTvis um-

Tavresi elementia misi daZalebiTi anu arakonsensualuri buneba. SeiaraRebuli 

moqmedebebis saqmeSi (kongo/uganda) saerTaSoriso sasamarTlom miuTiTa, rom 

uSedegoa saokupacio Zalis mier ucxo teritoriis Zaladobrivi okupaciis gamar-

Tleba. Tundac is faqti, rom saokupacio Zala viTom `aTavisuflebs~ okupirebu-

li teritoriis mcxovreblebs, ar cvlis samarTlebriv mdgomareobas, ramdenadac 

okupacia SeTanxmebas ar efuZneba. amasTan, ar unda dagvaviwydes, rom uflebebi, 

romelic samxedro mTavrobas gaaCnia okupirebul teritoriaze, warmoiSoba mxo-

lod efeqtiani kontrolis faqtidan, rasac qvemoT ufro konkretulad Sevexe-

biT. aqedan gamomdinare, sworad ar unda miviCnioT calkeul avtorTa mosazreba, 

rom saokupacio Zalas SeuZlia da/an unda marTavdes okupirebul teritorias 

ise, rogorc `meurve~, maSin roca meurveoba, rogorc instituti, eyrdnoba ndo-

bas, samxedro okupaciis SemTxvevaSi ki, rodesac saokupacio Zala saomari Ronis-

Ziebebis gamoyenebiT gandevnis suverens da ikavebs teritorias, ndobaze saubari, 

ra Tqma unda, uadgiloa. dinStaini marTebulad miiCnevs, rom okupantis mier ga-

moCenili, mosaxleobis keTildReobisaken mimarTul Zalisxmevis ZiriTadad sa-

fuZveli aris: a) samxedro okupaciisa da adamianis uflebaTa saerTaSoriso sa-

marTliT dakisrebuli valdebulebebi da b) bunebrivi survili, SeinarCunos maq-

simaluri siwynare da samoqalaqo mosaxleobis minimaluri aqtivoba okupirebul 

teritoriaze.23 

 

b) efeqtiani kontroli 

haagis regulaciebis 42-e muxli acxadebs: teritoria miiCneva okupirebulad, 

rodesac igi faqtobrivad imyofeba mtris armiis xelisuflebis qveS. 

okupacia vrceldeba mxolod im teritoriaze, romelzec amgvari xelisufle-

ba damyarda da SeiZleba iqnes ganxorcielebuli.24 

meore nawili pirdapir miuTiTebs orive elementis — xelisuflebis faqtob-

rivi damyareba da misi ganxorcielebis SesaZlebloba — erTdroulad arsebobis 

aucileblobaze. ar SeiZleba arsebobdes fiqtiuri, mxolod ganzraxvaze an Sety-

                                                 
23  Dinstein Y., The International Law of Belligerent Occupation, Cambridge, 2009, 38.  
24  haagis regulaciis debulebebis araoficialuri Targmani avtoriseulia. 
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obinebaze damokidebuli, e.w. okupaciebi qaRaldze. calkeuli Zalebis sxva saxel-

mwifos teritoriaze SeuTanxmebeli ganlagebac ver CaiTvleba samxedro okupaci-

ad, Tu mas ar axlavs devnili suverenis xelisuflebis gamoZevebis niSnebi.25 

efeqtiani kontroli samxedro okupaciis ganuyofeli, condition sine qua non, 

elementia, Tumca problemuria imis gansazRvra, Tu zustad kontrolis ra mocu-

loba SeiZleba miviCnioT efeqtianad. udavoa, rom es sakiTxi a priori ver gadawyde-

ba saokupacio Zalis raodenobiT, Sesabamisad, mizanSewonilia, aRniSnuli TiToe-

uli SemTxvevisaTvis calke ganisazRvros, radgan yvela okupacia da masTan dakav-

Sirebuli garemoebebi gansxvavdeba erTmaneTisagan. amis dasturad SeiZleba, inter 

alia, moyvanil iqnes yofili iugoslaviis tribunalis Naletilic saqme, romelSic dad-

ginda, rom saokupacio Zalas unda hyavdes `sakmarisi Zalebi adgilze, an SesaZleb-

loba gonivrul droSi dagzavnos igi, raTa igrZnobodes saokupacio Zalis xeli-

sufleba~.26 Sesabamisad, naTeli xdeba, rom raRac xarisxiT efeqtiani kontroli 

moicavs distanciur kontrolsac. 

dabolos, efeqtiani kontrolis samarTlebrivi bunebis srulyofili gagebi-

saTvis SevexebiT ramdenime gansxvavebas samxedro okupaciasa da Semosevas Soris. 

Tavdapirvelad unda aRiniSnos, rom udavoa, yvela Semoseva ar SeiZleba aucileb-

lad miviCnioT samxedro okupaciis wanamZRvrad. am konteqstSi arsebiTia ori — 

sadavo teritoriis dapyrobis da suverenis gandevnis faqti. aSS-is samxedro de-

partamentis savele saxelmZRvanelos mixedviT samxedro okupacia aris `Semoseva 

plius mtris teritoriis mtkice floba misi Semdgomi dakavebis mizniT~.27 

sagulisxmoa, rom SeiaraRebuli konfliqtis mimdinareobisas wina, frontis 

xazebze arsebuli mudmivi arastabiluri, gardamavali mdgomareobis gaTvaliswi-

nebiT, yofili iugoslaviis tribunalma Naletilic saqmeSi daadgina, rom `brZolis 

areali SesaZloa ar iqnes miCneuli okupirebul teritoriad~, Tumca mas Semdeg, 

rac samxedro okupacia damyardeba, igi veRar Sewydeba adgilobrivi winaaRmdego-

bis calkeuli aqtebiT.28 amave tribunalma Rajic saqmeze mxari dauWira meoTxe kon-

venciis komentarSi mocemul mosazrebas, rom ar arsebobs Sualeduri periodi Se-

mosevasa da okupaciis stabilur reJims Soris.29 

                                                 
25  Dinstein Y., The International Law of Belligerent Occupation Cambridge, 2009, 43. 
26  iqve, 32-44. 
27  iqve, 38.  
28  Prosecutor v. Naletilic et al., para. 222 (ICTY, Trial Chamber, 2003).  
29  Semosevisa da okupaciis konkretul, dadgenil vadebs an periodebs Tanamedrove 

samxedro okupaciis samarTali ar icnobs. saerTaSoriso tribunalebis precedentuli 
samarTalic araerTgvarovania am mimarTebaSi. magaliTisaTvis ix.: European Court of Human 
Rights, Issa v. Turkey, sadac ramdenimekviriani kontroli sakmarisad iqna miCneuli da imave, 
2004, wlis Eritrea Ethiopia Claims Commission, Claims 2, 4, 6, 7, 8, 22, sadac es vada ramdenime 
dRemde iqna dayvanili.  
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winamdebare elementebis ganxilvam gvaCvena, rom, rogorc wesi, samxedro oku-

pacia Semosevis Semdeg xorcieldeba. Tumca zogjer A saxelmwifos teritoria 

masTan SeTanxmebiT okupirebuli aqvs saxelmwifos, romelic am SeTanxmebis amo-

wurvis, an A saxelmwifos mier Tanxmobis gamowvevis Semdegac rCeba teritoriaze, 

rac mas avtomaturad saokupacio Zalad aqcevs. identuri situacia daedo safuZ-

vlad saerTaSoriso sasamarTlos mier ganxilul SeiaraRebuli aqtivobebis saq-

mes, sadac dadginda, rom uganda axorcielebda kongos demokratiuli respubli-

kis erT-erTi regionis — iTuris samxedro okupacias.30 am mimarTebiT sainteresoa 

saqarTvelos SemTxvevac, sadac okupaciis dawyebisaTvis saokupacio Zalis ume-

tes nawils teritoriaze samSvidobo egidiT ganTavsebuli ruseTis federaciis 

SeiaraRebuli Zalebis nawilebi warmoadgenda.31 

g) suvereniteti da aneqsiis akrZalva 

`suverenitetis atomi ar aris saokupacio Zalis xelisuflebaSi~ — wina sau-

kunis dasawyisSi, openhaimis mier dawerili es sityvebi dRes ukve Tanamedrove sa-

erTaSoriso samarTlis udavo da samxedro okupaciis samarTlis sabaziso princi-

pia. marTalia, devnili suvereni de facto kargavs okupirebuli teritoriis mflo-

belobas, Tumca mas rCeba de jure tituli maTze, xolo saokupacio Zala iZens 

mflobelobas, iurisdiqciul uflebebs — Tumca ara tituls. marTalia, mflobe-

lobis gareSe teritoriuli suvereniteti mniSvnelovnad susti da dakninebulia, 

Tumca, mniSvnelovania, rom devnili suverenis uflebamosileba okupirebul te-

ritoriaze araTu wydeba, aramed arc ki SeCerdeba. Sesabamisad, okupirebuli te-

ritoriis nebismieri calmxrivi aneqsia samarTlebriv Sedegebs ar warmoSobs.32 

aRniSnuli midgoma dadasturebulia gaerTianebuli erebis uSiSroebis sabWosa 

da saerTaSoriso sasamarTlos rigi gadawyvetilebebiT am sakiTxTan mimarTebaSi 

— magaliTad, erayis mier quveiTis an israelis mier ierusalimis aneqsiis SemTxve-

                                                 
30  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), ICJ, 

2005, `http://goo.gl/xATbm>.  
31  samSvidobo mandatis mqone misiebs, rogoricaa, magaliTad, gaerTianebuli erebis 

Zalebi, rogorc wesi, teritoriis administrirebis ufleba eZlevaT an mimRebi saxel-
mwifos TanxmobiT, an rogorc sameurveo urTierTobaSi myof subieqts. Tanamedrove 
avtorTa Soris, calkeuli gamonaklisebis garda, Camoyalibebul midgomis Sesabamisad, 
teritoriaze am tipis kontroli ar SeiZleba ganxilul iqnes samxedro okupaciad. 
Tumca gansxvavebuli situaciaa gaerTianebuli erebis aRsrulebis RonisZiebebTan (UN 
enforcement) mimarTebiT, romelTa ganxorcielebac, maTi Zalismieri bunebis gamo, 
sabolood sruliad SesaZlebelia samxedro okupaciiT dasruldes. am sakiTxTan 
dakavSirebiT ix.: Wills S., Occupation Law and Multi-National Opertations: Problems and Perspectives’, 
BYBIL, 2006; Bothe M., ‘Peace-Keeping’, 1 The Charter of the United Nations: A Commentary (2nd edn, B. 
Simma ed., 2002). 

32  Dinstein Y., The International Law of Belligerent Occupation, Cambridge, 2009, 49-50. 
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vebSi.33 am wesidan gamonaklisia mtris damarcxeba, dapyroba, debellatio, romelic ar 

warmoadgens okupaciis dasrulebis mSvidobian formas, Sesabamisad, scdeba Cveni 

ganxilvis Temas da mas winamdebare naSromSi ar davfaravT.34  

dabolos, sagulisxmoa agreTve okupirebul teritoriebze titulis gadace-

mis sakiTxi. ra Tqma unda, SesaZlebelia devnilma suverenma okupant Zalas aRniS-

nuli tituli gadaces, Tu es gadacema namdvilia da xorcieldeba agresiis msxver-

plis sasargeblod.35 aseve, SesaZlebelia samxedro okupaciis mimdinareobisas su-

verenis mier teritoriis daTmoba mesame saxelmwifosTvis, durante bello.36  

devnili suverenisagan gansxvavebiT, saokupacio Zala moklebulia SesaZleb-

lobas, namdvili tituli, romelic mas ar gaaCnia, gadasces mesame saxelmwifos, 

rac eyrdnoba samarTlebrivi princips nemo dat quod non habet. imave mizeziT, saoku-

pacio Zalas ar SeuZlia warmatebiT gaaCinos marioneti saxelmwifoebi okupire-

bul teritoriaze, rogorc amas uSedegod ecadnen e.w. RerZis Zalebi meore msof-

lio omis dros CexoslovakeTsa da iugoslaviaSi.37 

 
5. daskvna 

 
winamdebare naSromSi mimovixileT samxedro okupacia, rogorc saerTaSori-

sosamarTlebrivi instrumenti, romelic Tanamedrove saerTaSoriso humanitaru-

li samarTlis ganuyofeli nawilia ara marto Teoriuli, aramed, rogorc moyva-

nilma magaliTebma dagvarwmuna, praqtikuli kuTxiTac. marTalia, yvela saerTa-

Soriso konfliqts imTaviTve samxedro okupacia ar mosdevs, Tumca erayis uaxle-

si okupacia da, ra Tqma unda, saqarTvelos teritoriebis mimdinare samxedro 

okupacia gvarwmunebs samarTlis am dargis ganviTarebisa da misi Semdgomi Seswav-

lis aucileblobaSi. winamdebare mimoxilva naTlad gvaCvenebs, rom okupaciis sa-

erTaSoriso samarTlis wyaroebis arcTu ise didi mravalferovnebis miuxedavad, 

                                                 
33  ix. uSiSroebis sabWos Sesabamisi, 662 (1990), 478 (1980), 497 (1981) dadgenilebebi da  saer-

TaSoriso sasamarTlos sakonsultacio daskvna kedlis saqmeze `http://goo.gl/eO8s7 >. 
34  mowinaaRmdegis damarcxebis, debellatio, SemTxvevaSi samxedro okupaciis samarTali 

wyvets moqmedebas da wina planze gadmoiwevs xalxTa TviTgamorkvevis uflebis mare-
gulirebeli saerTaSorisosamarTlebrivi normebi. TviTgamorkveva warmoadgens xalx-
Ta koleqtiur uflebas, Tavisuflad gansazRvron maTi politikuri statusi, rogorc 
es aRiarebul iqna 1966 wlis adamianis uflebaTa saerTaSoriso paqtebiT. igi Tanamed-
rove saerTaSoriso samarTlis erT-erTi arsebiTi principia, rogorc es aRniSna 
saerTaSoriso sasamarTlom aRmosavleT timoris saqmeSi 1996 wels. okupaciasTan mi-
marTebaSi, aRniSnuli principi Tavs iCens, rodesac okupanti da devnili saxel-
mwifoebis ormxrivi SeTanxmeba SesaZleblobas aZlevs okupirebul teritoriaze mcxov-
reb xalxs, gamoiyenon es ufleba samxedro okupaciis mimdinareobisas. aRniSnulis 
TvalsaCino magaliTia israelis mier okupirebuli arabuli teritoriebi da pales-
tineli xalxis TviTgamorkvevis ufleba.  

35  Dinstein Y., War, Aggression and Self-defense, Fourth Edition, Cambridge , 2005, 40. 
36  iqve, 51. 
37  iqve, 52. 
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Tanamedrove samarTlebrivi sazogadoeba, misi akademiuri Tu politikuri nawi-

li, jer kidev ar aris sabolood Camoyalibebuli okupaciis iseT sabaziso ele-

mentebzec ki, rogoricaa, magaliTad, teritoriaze ganxorcielebuli kontrolis 

xarisxi da moculoba, okupaciis dasawyisi, okupaciis procesis marTvis modalo-

bebi da sxva. ra Tqma unda, amgvari Camouyalibebloba ganpirobebulia obieqturi 

istoriuli faqtoriTac, radgan XX saukunis dasawyisisTvis miRebuli samxedro 

politikis da omis warmoebis saSualebebi arsebiTad gansxvavdeba dRes arsebul-

Tagan. amasTan, udavoa, rom SeiaraRebuli konfliqtebi nebismieri saxelmwifo-

saTvis upirvelesad mtkivneuli Temaa da arcerT maTgans ar surs am mimarTebiT 

damatebiTi valdebulebebs daeqvemdebaros. am da sxva ufro metad subieqturi 

mizezebidan gamomdinare, SeiZleba iTqvas, rom uaxloes wlebSi okupaciis saerTa-

Soriso samarTlis normebisa da principebis Zirfesviani cvlileba nebismieri mi-

marTulebiT naklebad savaraudoa.  
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daviT jandieri
  

evrosasamarTlos gadawyvetilebaTa aRsrulebis problematika 

`adamianis uflebaTa evropuli sasamar-
Tlos gadawyvetileba ar aris TviTmizani: is 
aris samomavlo cvlilebis danapirebi, pro-
cesis dasawyisi, romelmac unda misces sa-
Sualeba uflebebsa da Tavisuflebebs, raTa 
SeiZinon efeqtianoba~.1 

    fransuaz tulkensi 

1. Sesavali

1950 wlis 4 noembers, romSi miRebuli iqna adamianis uflebaTa da ZiriTad Ta-

visuflebaTa dacvis konvencia (SemdgomSi — konvencia), xolo 1959 wlidan, adamia-

nis uflebebis dacvaze zedamxedvelobis mizniT, strasburgSi muSaobas Seudga 

adamianis uflebaTa evropuli sasamarTlo (SemdgomSi — evrosasamarTlo),2 rome-

lic ganixilavs individualur da saxelmwifoTaSoris saqmeebs.3, 4 konvencia, ro-

gorc saerTaSoriso SeTanxmeba, warmoadgens evropis kontinentze zogierT im 

uflebaTa koleqtiuri garantiis konkretuli realizebis saSualebas, romlebic 

gacxadebulia 1948 wlis 10 dekembris adamianis uflebaTa sayovelTao deklara-

ciaSi. dRevandeli mdgomareobiT, evropis sabWo (SemdgomSi — evrosabWo) iTvlis 

47 qveyanas. erTaderTi saxelmwifo belorusia, romelic kontinentze evrosabWos 

wevri araa.  

evrosabWos sistemas safuZvlad daedo xelSemkvrel mxareTa saerTo intere-

si, Camoayalibon ufro mWidro kavSiri xelSemkvrel mxareebs Soris,5 romlis rea-

lizebis erT-erT saSualebad ganisazRvra garkveuli universaluri Rirebulebe-

bi, rogoricaa adamianis uflebebis dacva da maTi Semdgomi ganviTareba. adamianis 

   Tsu-is iuridiuli fakultetis doqtoranti. 
1  Tulkens F., L’exécution et les effets des arrêts de la Cour européenne des Droits de l’homme, Le rôle du 

judiciaire, Cour européenne des droits de l’homme, Dialogue entre juges, Conseil de l’Europe,Strasbourg, 
2006, 12. 

2  adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 1950, romi, 5, 
<http://www. echr.coe.int/Documents/Convention_KAT.pdf>, [03.11.2014]. 

3  iqve, §§ 33 და 34. 
4  winamdebare naSromSi miTiTebul evrosasamarTlos gadawyvetilebaTa moZieba SesaZle-

belia Semdeg vebgverdze: <http://hudoc.echr.coe.int/sites/fra/Pages/search.aspx#{%22documentcollec 
tionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22]>, [03.11.2014]. 

5  adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 1950, romi, pream-
bula, <http://www.echr.coe.int/Documents/Convention_KAT.pdf>, [03.11.2014]. 
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uflebaTa aRiareba da dacva evrosabWos wevrobis pirobas warmoadgens.6 konven-

cias mTeli evropis kontinentis masStabiT, romelic vrceldeba azoris kunZuli-

dan (portugalia) vladivostokamde (ruseTi), aqvs pirdapiri gamoyeneba — „yve-

las~ SeuZlia moaxdinos konvenciiT gaTvaliswinebul uflebaze apelireba kon-

venciis xelSemkvreli mxaris erovnuli mosamarTlis winaSe.7 

adamianis uflebaTa dacvis evropuli arqiteqturis Seqmnidan 65 wlis gas-

vlis Semdegac adamianis uflebebis dacva evropis kontinentze Sors aris idea-

luri mdgomareobisgan.8 evrosasamarTlo ukve didi xania gaxda „sakuTari warma-

tebis msxverpli~, vinaidan veRar audis saCivrebs, romlebic ganxilvis jers wle-

bis ganmavlobaSi elian.9 problema aqtualobas ar kargavs miuxedavad imisa, rom 

2013 wels pirvelad dafiqsirda saCivrebis raodenobis kleba.10 

konvenciis 50 wlisTavisadmi miZRvnilma iubilem arsebuli sistemis dasaxve-

wad aCvena sami mimarTulebiT winsvlis saWiroeba: konvenciis impelementacia 

erovnul doneze; evrosasamarTlos winaSe efeqtiani proceduris saWiroeba; ev-

rosasamarTlos gadawyvetilebaTa aRsruleba da maTi zedamxedveloba ministrTa 

komitetis mier, rac aseve dadasturebul iqna evrosabWos mesame samitze varSava-

Si 2005 wels miRebul samoqmedo gegmaSi.11 konvenciiT dadgenili uflebebis dac-

vis efeqtianobas gansazRvravs konvenciis 34-e muxliT dadgenili saCivris war-

dgenis meqanizmi, evrosasamarTlos mier gamomuSavebuli principebi da teqnika, 

romelsac is mimarTavs adamianis uflebaTa dasacavad. am jaWvSi gansakuTrebul 

mniSvnelobas iZens evrosasamarTlos mier miRebuli gadawyvetilebis zedmiwev-

niT da sizustiT aRsruleba, rogorc darRveuli uflebis aRdgenis Taobaze sa-

                                                 
6  evropis sabWos wesdeba, 1949, muxli 3, <http://conventions.coe.int/Treaty/EN/Treaties/PDF/ Georgian 

/001- Georgian.pdf>,  [03.11.2014]. 
7  konvenciis 1-l muxlSi gamoyenebuli termini `yvela~ moicavs rogorc moqalaqeebs, ise 

ucxoelebs, moqalaqeobis armqone pirebs, ormagi moqalaqeobis mqone pirebs da qmed-
uunaro pirebs. ix. korkelia k., mWedliZe n., nalbandovi a., saqarTvelos kanonmdeblobis 
Sesabamisoba adamianis uflebaTa evropuli konvenciisa da misi oqmebis standartebTan, 
Tb., 2005, 13. 

8  daaxloebiT 50 000 yovelwliurad. Ma requête à la CEDH: comment l'introduire et quel en sera son 
cheminement, <http://www.echr.coe.int/Documents/Your_Application_FRA.pdf>, [03.11.2014]. 

9  mxolod gamonaklis SemTxvevebSi, evrosasamarTlos reglamentis 411-e muxlis mixed-
viT, palata an palatis Tavmjdomare uflebamosilia, saqmis ganxilvas mianiWos prio-
riteti, Tuki amgvar „gadaxvevas” gansakuTrebuli garemoebebi amarTleba. ase moxda, 
magaliTad, saqmeze Pretty v. Great Britain [29.04.2002], romelSic evrosasamarTlom imsjela 
imaze, hqonda Tu ara sicocxlis uflebas negatiuri aspeqti — sicocxlis ufleba, 
aZlevda Tu ara mis beneficiars uflebas, uari eTqva masze, rasac evrosasamarTlom 
uaryofiTad upasuxa. momCivani Zlieri tkivilebisgan itanjeboda, magram fizikuri 
mdgomareobidan gamomdinare, ar SeeZlo sicocxle daesrulebia, mis meuRles ki „dax-

marebisTvis” mkvlelobis muxliT gaasamarTlebdnen. Rules of Court,§ 411, Strasbourg, 2014, 
<http://www.echr.coe.int/Pages/home.aspx?p=basictexts/rules&c=#n1347875693676_pointer>, [10.12.2014]. 

10   ix. Annuel Report, 2013., 7, <http://www.coe.int/t/dghl/monitoring/execution/Documents/Publications _en.asp>, 
[01.12.2014]. 

11  iqve, 25. 
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marTalwarmoebis daskvniTi faza. swored gadawyvetilebaTa aRsrulebis fazaSi 

xdeba sistemis efeqtianobis gamocda — gansazRvra imis, Tu ra konkretuli Sedegi 

mohyveba uflebis darRveulad cnobas, uflebis darRveulad aRiarebas, marti-

vad rom vTqvaT, ras miiRebs evrosasamarTlos mier darRvevis aRiarebis Sedegad 

msxverpli. gadawyvetilebaTa saTanadod aRsruleba warmoadgens erT-erT saSua-

lebas im miznis (idealis) misaRwevad, rac mocemulia konvenciis pirvel muxlSi, 

romlis mixedviTac, „maRali xelSemkvreli mxareebi yvelasaTvis TavianTi iuris-

diqciis farglebSi uzrunvelyofen am konvenciis I karSi gansazRvrul uflebebsa 

da Tavisuflebebs“. konvenciac swored „miznad isaxavs daicvas ara Teoriuli an 

iluzoruli uflebebi, aramed konkretuli da efeqtiani“.12 miuxedavad saxelmwi-

foebis mier evrosasamarTlos gadawyvetilebebis aRsrulebis zogadad dadebiTi 

tendenciisa, agreTve ministrTa komitetis mcdelobisa, romelmac 2000 wlis Sem-

deg sakiTxTan dakavSirebiT Svidi rekomendacia miiRo,13 mkvlevrebi miiCneven, 

rom aRsrulebebi xarveziania.14, 15 

msxverplis dakmayofilebasTan erTad, gadawyvetilebaTa saTanado aRsrule-

bas praqtikuli mniSvneloba aqvs, gansakuTrebiT zogadi RonisZiebebis miRebis 

TvalsazrisiT16 — samomavlod evropis kontinentze adamianis uflebis darRvevis 

Tavidan asacileblad da gansaxilvel saqmeTagan evrosasamarTlos gantvirTvis 

uzrunvelsayofad. amdenad, Tanamedrove saerTaSoriso samarTlis konteqstSi, 

adamianis uflebaTa dacvis aqtualur Temas warmoadgens evropis kontinentze ev-

rosasamarTlos gadawyvetilebaTa aRsruleba.  
 

2. evrosasamarTlos kompetencia 
 

evrosasamarTlos iurisdiqcia vrceldeba konvenciisa da misi oqmebis gan-

martebasa da gamoyenebasTan dakavSirebul sakiTxebze.17 evrosasamarTlos kompe-

                                                 
12  sxva mraval gadawyvetilebas Soris ix. Golder v. Great Britain [21.02.1975], §35; Marckx v. 

Belgium, [13.06.1979].  
13  ministrTa komitetis aqtivobebis garda, evrosabWos adamianis uflebaTa saorga-

nizacio komitetma (CDDH) bringtonis 2012 wlis konferenciis kvaldakval konvenciis 
ori oqmi SeimuSava. me-15 oqmidan aRsaniSnavia konvenciis 30-e muxlis reformireba im 
mizniT, rom momCivans erTmeva SesaZlebloba, gaasaCivros saqmis didi palatisTvis ga-
dacema, aseve cvlilebebi 35-e muxlebSi, romliTac eqvsi Tvidan oTx Tvemde mcirdeba 
evrosasamarTloSi saCivris wardgenis vada. cvlilebis proeqtiT 35 § 3.b muxlidan 
amoRebul iqna sityvebi: „da im pirobiT, rom zemoaRniSnuli safuZvliT verc erTi is 
saqme ver iqneba uaryofili, romelic erovnuli sasamarTloebis mier saTanadod ar 
yofila ganxiluli“. rac Seexeba me-16 oqms, is SesaZleblobas aZlevs zemdgom erovnul 
sasamarTloebs, sakonsultacio daskvnisTvis mimarTon evrosasamarTlos principuli 
ganmartebis mqone sakiTxTan dakavSirebiT.  

14  Forst D., The Execution of Judgments of the European Court of Human Rights, ICL Journal, Vienna, 2013, 1. 
15   iqve, 24. 
16  magaliTad, kanonis Secvla, romlis arsebobamac ganapiroba konvenciiT/oqmiT gaTva-

liswinebuli uflebis darRveva. 
17  adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 1950, romi, §32, 

<http://www.echr.coe.int/Documents/Convention_KAT.pdf>, [03.11.2014].  



 
 

 
d. jandieri,  evrosasamarTlos gadawyvetilebaTa aRsrulebis problematika 

 

 431

tenciaa, daadginos/uaryos konvenciiT/oqmiT gaTvaliswinebuli muxlis darRve-

va da konvenciis 41-e muxliT gaTvaliswinebuli pirobis arsebobis SemTxvevaSi mi-

akuTvnos momCivans Tanxobrivi kompensacia (materialuri da moraluri zianis 

anazRaureba, aseve gaweuli xarjebi) samarTliani dakmayofilebis saxiT.  

subsidiarobis principidan gamomdinare, evrosasamarTlo ar aris uflebamo-

sili, gaauqmos kanoni an erovnuli sasamarTlos gadawyvetileba, damnaSaved 

scnos vinme da a.S. evrosasamarTlo ar avalebs saxelmwifos administraciuli 

praqtikis Secvlas da arc raime saxis rekomendacias aZlevs. aseve ar aris misi 

kompetencia, mosTxovos saxelmwifos saqmis warmoebis ganaxleba.18 am midgomas 

adasturebs konvenciis proeqtis samuSao, ganmartebiTi baraTic, romelSic naT-

ladaa aRniSnuli, rom sasamarTlo ar ifunqcionirebs rogorc zemdgomi sakasa-

cio sasamarTlo.19 es midgoma ar Secvlila wlebTan erTad da aseve dadasturebu-

lia precedentuli samarTliT: „...konvencia mas [evrosasamarTlos] ar aZlevs kom-

petencias, mosTxovos saxelmwifos proceduris ganaxleba an misjili sasjelis 

gauqmeba~.20  

zog SemTxvevaSi, magaliTad, konvenciis me-6 muxlidan (saqmis samarTliani 

ganxilvis ufleba) gamomdinare saCivrebSi, darRvevis konstataciasTan erTad, 

evrosasamarTlo darRveuli uflebis aRdgenis yvelaze misaReb saSualebad miu-

TiTebs zogadad Sida saxelmwifoebriv instanciebSi saqmis warmoebis ganaxle-

bas,21 Tumca valdebulebis saxiT arc am RonisZiebis gamoyenebas akisrebs saxel-

mwifoebs. saqmis ganaxlebis mizanSewonilobis/aucileblobis Sesaxeb arc valde-

bulebas da arc mosazrebas ar vxvdebiT evrosasamarTlos gadawyvetilebebSi, ma-

galiTad, iseTi mniSvnelovani uflebis darRvevis SemTxvevaSic, rogoricaa kon-

venciis me-2 muxli (sicocxlis ufleba), romlisganac gamomdinare proceduruli 

valdebulebebi Seicavs bevr im uflebas, romelic ganmtkicebulia konvenciis me-

6 muxliT. 

zogadi wesis miuxedavad, evrosasamarTlom ramdenjerme Tavad daakonkreta 

is RonisZieba, romelsac unda uzrunveleyo darRveuli uflebis gamosworeba — 

gadawyvetilebaSi papamikalopulos da sxvebi saberZneTis winaaRmdeg,22 aseve asa-
niZe saqarTvelos winaaRmdeg,23 ilaSku ruseTis federaciis da moldovas winaaR-
mdeg,24 el litvis winaaRmdeg.25 saqmeSi broniovski poloneTis winaaRmdeg, evrosa-

                                                 
18   Pelladoah v. Netherlands, [22.09.1994]. 
19  Lambert-Abdelgawad, E(1)., Séance du 5 septembre 1949, Rapport de P.H. Teitgen, Doc.A290, H(61)4, LE 

RÉEXAMEN DE CERTAINES AFFAIRES SUITE À DES ARRÊTS DE LA COUR EUROPÉENNE DES 
DROITS DE L’HOMME, Rev. Trim. Dr. H, Bruxelles, 2001, 93. 

20  Saîdi v. France, [20.09.1993], §46; Pelladoah v. Netherlands, [22.09.1994], §44. 
21  Gençel v. Turkey, [23.10.2003]. 
22  Papamichalopoulos and others v. Grece, [31.10.1995]. 
23  evrosasamarTlom miiCnia, rom vercerTi sxva zomiT ver miiRweoda ukanono patimrobaSi 

yofniT darRveuli uflebis aRdgena, Tu ara momCivanTa gaTavisuflebiT. Assanidze v. 
Georgia [08.04.2004]. 

24  Ilaşcu and others v. Russia and Moldova [08.07.2004]. 
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samarTlo Seexo zogadi RonisZiebis gamoyenebis sakiTxs.26, 27 es bolo ori gadawy-

vetileba warmoadgens e.w. „pilotur gadawyvetilebas”, romelTa meSveobiTac, 

sxva gadawyvetilebebisgan gansxvavebiT, evrosasamarTlo ufro aqtiurad monawi-

leobs aRsrulebasTan dakavSirebuli sakiTxis ganxilvaSi. am proceduris Seqmna 

ukavSirdeba ganmeorebiT saqmeebs, romlebic erTi da imave samarTlebrivi prob-

lemidan (italiaSi xangrZlivi sasamarTlo ganxilvebi)28 gamomdinareobda. pilo-

tur saqmeebSi xSirad problema gamoixata kanonis an administraciuli praqtikis 

SeuTavseblobaSi konvenciasTan.29 aseT SemTxvevaSi evrosasamarTlo aRar ixilavs 

imave problemidan gamomdinare sxva saCivrebs da elodeba struqturuli proble-

mis aRmofxvras saxelmwifosgan. 2004 wlis 12 maiss miRebul rezoluciaSi minis-

trTa komitetma mouwoda evrosasamarTlos, Tavis gadawyvetilebebSi gamoevlina 

amgvari problemebi, ris kvaldakval broniovski poloneTis winaaRmdeg miRebuli 

gadawyvetilebis Semdeg procedura 2011 wels gaiwera evrosasamarTlos regla-

mentis 61-e muxlSi (magram ara konvenciis teqstSi).30 am proceduris upiratesoba 

isaa, rom evrosasamarTlo axdens sistemuri problemis identificirebas da, ro-

gorc wesi, konkretulad gansazRvravs misaRebi zogadi RonisZiebis saxes,31 xolo 

                                                                                                                                                         
25   L. v. Lithuania [11.09.2007]. 
26   Broniowski v Poland, [22.06.2004]; ix. aseve Driza v. Albania, Appl No. 33771/02 (13 November 2007), 

ECHR 2007-V, par 126, citirebulia Forst D., The Execution of Judgments of the European Court of Human 
Rights, ICL Journal, Vienna, 2013, 18. 

27  evrosasamarTlos es aqtivoba gamarTlebul iqna zogierTi mkvlevris mier misi kon-
stituciuri rolidan an adamianis uflebaTa dacvis aucileblobidan gamomdinare, 
raTa individi uzrunvelyofil iqnes gasaCivrebis qmediTi saSualebiT.  ix. Nifosi-Sutton (n 
192) 68-69, citirebulia Forst D., The Execution of Judgments of the European Court of Human Rights, 
ICL Journal, Vienna, 2013, 18); gaisma kritikac Sesabamisi samarTlebrivi safuZvlis 
ararsebobis, aseve imis gamo, rom evrosasamarTlos ara aqvs SesaZlebloba, Tavad 
gansazRvros aRsrulebisTvis saWiro zomebi.  ix. Renucci J-F., Mesures générales et/ou indi-
viduelles: l’ingérence de la Cour européenne des droits de l’Homme (année 2010), Recueil Dalloz (2011) 
193.). zogma mkvlevarma miuTiTa uflebamosilebis gadametebaze, saxelmwifosaTvis 
sabiujeto Sedegebis matarebeli pozitiuri valdebulebis dadgenis gamo.  ix. 
Cocchiarella v. Italy, Appl No. 64886/01 (29 March 2006) ECHR 2006-V, para. 101, iqve, 19. 

28  Harris et al (n 8) 851, citirebulia Forst D., The Execution of Judgments of the European Court of 
Human Rights, ICL Journal, Vienna, 2013, 19. 

29  evrosasamarTlom miiCnia, rom sakanonmdeblo garantiebi, romlebic aregulirebda 
eqspropriacias, ar iyo sakmarisi konvenciis me-6 muxliT da pirveli damatebiTi oqmiT 
gansazRvruli uflebebis uzrunvelsayofad, ris Semdegac sakonstitucio sasamar-
Tlom kanoni arakonstituciurad scno. ix. Scordino (No. 1) v Italy, Appl No. 36813/97 (26 March 
2006), ECHR 2006-V, citirebulia Forst D., The Execution of Judgments of the European Court of 
Human Rights, ICL Journal, Vienna, 2013, 19. 

30  P. Leach, Beyond the Bug River – A New Dawn for Redress before the European Court of Human Rights?, 2 
EHRLR (2005), 148-164, citirebulia Lambert E. A. (2), The Execution of the Judgments of the 
European Court of Human Rights: Towards a Non-coercive and Participatory Model of Accountability, Max-
Planck-Institut für ausländisches öffentliches Recht und Völkerrecht, Heidelberg, 2009, 479. 

31  evrosasamarTlom ar gansazRvra misaRebi RonisZieba Manole and others v. Modova, Appl No. 
13936/02 (17 September 2009), ECHR 2009, xolo saqmeSi Yuriy Nikolayevich Ivanov v. Ukraine, Appl 
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mopasuxe saxelmwifos aqvs pasuxismgebloba misi praqtikuli da detaluri imple-

mentaciisTvis. amasTan, evrosasamarTlo inarCunebs procesze garkveul kon-

trols, vinaidan SeuZlia ganaaxlos e.w. „gayinuli saqmeebis~ ganxilva.32 

 

3. evrosasamarTlos gadawyvetilebaTa aRsrulebis zogadi wesi,  

aRsrulebis standartuli da gaZlierebuli procedura,  

proceduris sajarooba 

 

sasamarTlo gadawyvetilebis aRsruleba aris darRveuli uflebis aRdgenis 

daskvniTi, koloraluri faza, romlis gareSec uflebis damdgeni dokumenti mxo-

lod deklaraciul xasiaTs SeiZenda. gadawyvetilebis savaldebuloobam unda uz-

runvelyos saerTaSoriso samarTlis upiratesoba Sidasaxelmwifoebriv samar-

Talze, kerZod, individis dacva saxelmwifosgan, saxelmwifos mier konvenciuri 

valdebulebebis pativiscema da monawileoba saerTo evropuli Rirebulebebis 

damkvidrebaSi.33 sxva tipis dokumentisgan gansxvavebiT (magaliTad, rekomenda-

cia, romelic mxedvelobaSi misaReb arasavaldebulo xasiaTis dokumentia), sasa-

marTlo gadawyvetilebebi iuridiuli mniSvnelobis mqone aqtebia, romelTa iu-

ridiuli xasiaTi ganapirobebs maT savaldebuloobas.34, 35 

evrosabWos sistemaSi, mas Semdeg, rac evrosasamarTlos gadawyvetileba gax-

deba saboloo, sruldeba pirveli, wminda iuridiuli xasiaTis procedura da iwy-

eba meore — saerTaSorisosamarTlebrivi da imavdroulad saerTaSoriso-poli-

tikuri procedura,36, 37 romelic miznad isaxavs gadawyvetilebis aRsrulebas. ev-

rosabWos saparlamento asambleis azriT, „sasamarTlos gadawyvetilebaTa aR-

                                                                                                                                                         
No. 40450/04 (ECHR 15 October 2009), para 90, ministrTa komitets miando saxelmwifosTan 
erTad gansasazRvrad; iqve. 

32  Forst D., The Execution of Judgments of the European Court of Human Rights, ICL Journal, Vienna, 2013, 19. 
33  Beneş O., L’autorité de la chose jugée des arrêts de la CEDH, <http://studiijuridice.md/revista-nr-1-2-

2011/lautorite-de-la-chose-jugee-des-arrets-de-la-cedh>, [20.11.2014]. 
34  magaliTad, gaeros qartiis 94 § 1 muxlis mixedviT, gaeros TiToeuli wevri valde-

bulia, daemorCilos marTlmsajulebis saerTaSoriso sasamarTlos gadawyvetilebas im 
saqmeebze, romelSic igi mxarea, xolo qartiis 96-e muxlis safuZvelze, sasamarTlos 
mier miRebul sakonsultacio daskvnas wminda sakonsultacio mniSvneloba aqvs. Charte de 
Nations Unies, San Francisco, 1945, <http://www.un.org/fr/documents/charter/>, [20.11.2014]. 

35  marTlmsajulebis saerTaSoriso sasamarTlom gadawyvetilebis efeqti daukavSira or, 
saboloo da savaldebulo aspeqtebs. ix. CPJI, Société commerciale de Belgique, Belgique c/ Grèce, 
15.6.1939, série A/B no78, Rec., 160 et 175, citirebulia, Beneş O., L’autorité de la chose jugée des arrêts 
de la CEDH, <http://studiijuridice.md/revista-nr-1-2-2011/lautorite-de-la-chose-jugee-des-arrets-de-la-cedh>, 
[20.11.2014]. 

36  profesori natali frisero uwodebs „efeqturobis politikur meqanizms“. ix. Fricero N., 
La mise en application des décisions de la Cour européenne des droits de l’Homme, AHJUCAF, Paris, 
<http://www.ahjucaf.org/La-mise-en-application-des.html>, [20.11.2014]. 

37  profesori elizabet lamberi mas uwodebs „politikis sferos“. ix. Lambert E. A. (3), 
L’exécution des décisions des juridictions internationales des droits de l’homme: vers une harmonisation des 
systèmes régionaux, ACDI, Vol III, Bogota, 2010, 16. 
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sruleba kompleqsuri iuridiuli da politikuri procesia“.38 evrosasamarTlos 

gadawyvetilebis aRsrulebis valdebulebis safuZveli mocemulia konvenciis 46 

§1 muxlSi: maRali xelSemkvreli mxareebi kisruloben valdebulebas, daemorCi-

lon sasamarTlos saboloo gadawyvetilebas saqmeebze, romlebSic isini mxares 

warmoadgenen. am funqciis ganxorcieleba saxelmwifoebma qveynis SigniT sxvadas-

xva organos gziT scades: samTavrobo an oficialuri organos Seqmna (italia, av-

stria), iusticiis saministro (didi britaneTi, germania), sagareo saqmeTa saminis-

tro (rumineTi, TurqeTi, safrangeTi);39 xSirad es funqcia aqvs organos, romelic 

saxelmwifos warmoadgens davebSi evrosasamarTlos winaSe.40 

konvenciis 46 § 2 muxlis mixedviT, sasamarTlos saboloo gadawyvetileba eg-

zavneba ministrTa komitets, romelic zedamxedvelobs mis aRsrulebas.41, 42 minis-

trTa komitetis SemadgenlobaSi Sedian evrosabWos wevri saxelmwifoebis saga-

reo saqmeTa ministrebi.43, 44  2001 wels, rodesac aqtiurad daiwyo fiqri konvenci-

is sistemis reformirebaze, miRebuli iqna gadawyvetilebaTa aRsrulebisa da me-

gobruli morigebis Sesaxeb ministrTa komitetis wesebi (SemdgomSi — wesebi), ro-

melSic cvlilebebi Sevida 2006 wels.45 es dokumenti awesebs evrosasamarTlos mi-

er mikuTvnebuli Tanxis gadaxdis proceduras da zogadi da individualuri zo-

38   PACE, Résolution 1516 (2006). Mise en œuvre des arrêts de la Cour européenne des Droits de l'Homme, §2. 
<http://assembly.coe.int/ASP/XRef/X2H-DW-XSL.asp?fileid=17472&lang=FR>, [07.12.2014]. 

39  Suchkova Maria, An analysis of the institutional arrangements within the Council of Europe and within certain 
Member States for securing the enforcement of judgments, European Human Rights Law Review (2011), 454, 
citirebulia Forst D., The Execution of Judgments of the European Court of Human Rights, ICL Journal, 
Vienna, 2013, 11. 

40   iqve. 
41  saboloo gadawyvetilebaSi igulisxmeba gadawyvetileba, romelic aseTad miiCneva 

konvenciis 44-e muxlis Sesabamisad. ix. adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis konvencia, 1950, romi, preambula, <http://www.echr.coe.int/Documents/Convention_KAT.pdf>, 
[03.11.2014]. 

42  interamerikul sistemaSi 2001 wlidan sasamarTlos samdivno gansazRvravs TariRs, 
rogorc wesi, sakmaod SezRuduls, romlis ganmavlobaSic saxelmwifom unda daa-
sabuTos miRebuli zomebis Sesabamisoba gadawyvetilebasTan da imavdroulad sTxovs 
msxverplis warmomadgenels da komisias, Seafason igi 6 kviris ganmavlobaSi. ix. Lambert E. 
(3), Lambert E. A. (3), L’exécution des décisions des juridictions internationales des droits de l’homme: vers 
une harmonisation des systèmes régionaux, ACDI, Vol III, Bogota, 2010, 22.  

43  evropis sabWos wesdeba, 1949, muxlebi 14 da 25a, <http://conventions.coe.int/Treaty/EN/Treaties 
/PDF/Georgian/001-Georgian.pdf>, [03.11.2014]. 

44  interamerikuli sistema arsebiTad gansxvavebulia, vinaidan momCivani da advokati 
aqtiurad arian CarTuli aRsrulebis proceduraSi, maSin rodesac mxares ar war-
moadgenen evropul modelSi. ix. Lambert E. (2), The Execution of the Judgments of the European 
Court of Human Rights: Towards a Non-coercive and Participatory Model of Accountability,Max-Planck-
Institut für ausländisches öffentliches Recht und Völkerrecht, Heidelberg, 2009, 473. 

45   ix. Règles du Comité des Ministres pour la surveillance de l’exécution des arrêts et des termes des règlements 
amiables, Annexe 4 (Point 4.4), (adoptées par le Comité des Ministres le 10 mai 2006, lors de la 964e réunion des 
Délégués des Ministres), <http://www.coe.int/t/dghl/monitoring/execution/Source/ Documents/Docs_a_propos/ 
CMrules2006_fr.pdf>, [03.11.2014]. 
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mebis miRebis sakiTxs46 „adamianis uflebebis~ sxdomebis dros.47 sazedamxedvelo 

procedura sruldeba ministrTa komitetis mier Semajamebeli rezoluciis miRe-

biT.48 konvenciis me-14 oqmis miRebis kvaldakval, 2010 wlidan konvenciis meqaniz-

mis gaumjobesebis mizniT, inicirebul iqna „interlakenis procesi~,49 romlis Sem-

deg konferenciis Sexvedrebi Sedga 2011 wels izmirSi da 2012 wels brigtonSi.  

2011 wlis ianvridan interlakenSi miRebuli gegmis Sesabamisad,50, 51, 52 samoqme-

do gegmis miRebasa da ganxorcielebaze monitoringi daefuZna or RerZs.53 proce-

duris saxeze gadawyvetilebas iRebs ministrTa komiteti, romelTa umetesoba 

warmoebs standartuli proceduris, xolo zog SemTxvevaSi — gaZlierebuli pro-

ceduris Sesabamisad. ministrTa komiteti am ukanasknel saxes mimarTavs maSin, ro-

desac individualuri zomis miReba gadaudebel aucileblobas warmoadgens, an 

rodesac ikveTeba mniSvnelovani struqturuli problema (piloturi, ganmeore-

bad saqmeebze gamotanili gadawyvetilebebi), aseve saxelmwifoTaSoris saqmeeb-

ze.54 aRsaniSnavia, rom 2013 wels mimdinare 11017 saqmes Soris 9521 ganmeorebiT 

saqmes Seexeboda.55 

wesebis 6 § 1 muxlis mixedviT, ministrTa komiteti sTxovs Sesabamis xelSem-

kvrel mxares, acnobos gatarebul zomaTa an im gansaxorcielebel RonisZiebaTa Se-

                                                 
46   iqve, muxli 6. 
47  iqve, muxli 2. 
48  iqve, muxli 17. 
49  Interlaken Declaration, High Level Conference on the Future of the European Court of Human Rights, 19 

February 2010 <http://www.eda.admin.ch/etc/medialib/downloads/edazen/topics/europa/euroc.Par.0133.File. 
tmp/final_en.pdf>, [20.11.2014]. 

50   Mesures visant à améliorer l’exécution des arrêts de la Cour européenne des droits de l’homme. Propositions 
pour la mise en œuvre de la Déclaration et du Plan d’Interlaken <http://www.coe.int/t/dghl/monitoring/ 
execution/Source/Documents/Interlaken/Item_e1100th_FR.pdf>, [13.11.2014]. 

51   CM. Document d’information, CM/Inf/DH(2010)45 final 7 décembre 2010. <https://wcd.coe.int/ 
ViewDoc.jsp?Ref=CM/Inf/DH%282010%2945&Language=lanFrench&Ver=final&Site=CM&BackColorInte
rnet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383>, [13.11.2014]. 

52   CM. Document d’information.CM/Inf/DH(2010)37. 6 septembre 2010. <https://wcd.coe.int/com.instranet. 
InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=1694242&SecMode=1&DocId=161626
0&Usage=2>, [13.11.2014]. 

53  ix. Supervision of the execution of judgments and decisions of the European Court of Human Rights: 
implementation of the Interlaken Action Plan – Modalities for a twin-track supervision system, 
CM/Inf/DH(2010)37, 6 September 2010 <https://wcd.coe.int/com.instranet.InstraServlet?command=com. 
instranet.CmdBlobGet&InstranetImage=1694239&SecMode=1&DocId=1616248&Usage=2>, [20.11.2014]. 

54  dokumentis 4.1 muxlis mixedviT, ministrTa komiteti prioritets aniWebs im saqmeTa 
ganxilvas, romlebic struqturul problemas ukavSirdeba, aseve morigebiT dasru-
lebul saqmeebs. Résolution Res(2004)3 rezoluciis Sesabamisad, Tumca aRniSnulma ar unda 
daazianos im mniSvnelovan saqmeTa aRsruleba, romlebSic mZime Sedegebi iqna konsta-
tirebuli mxarisaTvis.  ix. CM. Règles du Comité des Ministres pour la surveillance de l’exécution des 
arrêts et des termes des règlements amiables, Annexe 4 (Point 4.4), (adoptées par le Comité des Ministres le 10 
mai 2006, lors de la 964e réunion des Délégués des Ministres), <http://www.coe.int/t/dghl/monitoring/ 
execution/Source/Documents/Docs_a_propos/CMrules2006_fr.pdf>, [03.11.2014]. 

55  CM, Annuel Report, 2013., 7, <http://www.coe.int/t/dghl/monitoring/execution/Documents/Publications_ 
en.asp>, [01.12.2014]. 
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saxeb, romelTa miRebasac apirebs gadawyvetilebis aRsasruleblad. standartuli 

proceduriT, saqmis ganxilvis dros Sesabamisma mTavrobam unda waradginos samoqme-

do gegma an moqmedebis angariSi ara ugvianes 6 Tvisa gadawyvetilebis kanonier Zala-

Si Sesvlis momentidan. standartuli proceduris dros komitetis roli Semoifar-

gleba imis SemowmebiT, waradgina Tu ara samoqmedo gegma mTavrobam.56 samoqmedo geg-

mis wardgenis SemTxvevaSi samdivno axdens misaRebi RonisZiebebisa da grafikis pir-

velad Sefasebas57 da ukavSirdeba Sesabamis saxelmwifos, Tuki damatebiTi informa-

cia an ganmarteba gaxda saWiro. gegmis miRebidan ara ugvianes 6 Tvisa, ministrTa ko-

miteti „adamianis uflebebis~ pirvelsave sxdomaze iRebs gadawyvetilebas imis Sesa-

xeb, rom warmodgenili RonisZiebebi SesabamisobaSia evrosasamarTlos gadawyveti-

lebasTan da rom Sesabamisma saxelmwifom periodulad unda moaxsenos komitets geg-

mis Sesabamisad gatarebuli RonisZiebebis Sesaxeb.58 

wesebis 7 § 1 muxlis mixedviT, vidre samarTliani anazRaurebis saxiT evrosa-

samarTlos mier mikuTvnebuli Tanxa ar iqneba anazRaurebuli, an Tuki saxelmwi-

fo ar acnobebs ministrTa komitets im individualuri RonisZiebis Sesaxeb, rom-

lis ganxorcielebasac is gegmavs, saqme Seitaneba yoveli sxdomis dRis wesrigSi, 

rubrikaSi „adamianis uflebebi~. wesebis 7 § 2 muxlis mixedviT, sakiTxi kvlav Sei-

taneba 6 Tvis vadaSi dRis wesrigSi misaReb zogad RonisZiebebTan dakavSirebiT. 

mas Semdeg, rac saxelmwifo Seatyobinebs samdivnos, rom yvela zoma iqna miRebuli 

da rom Sesrulda konvenciis 46-e muxliT nakisri valdebuleba, samoqmedo gegma 

gadaiqceva moqmedebis angariSad. moqmedebis angariSis wardgenis dros, anu maSin, 

rodesac aRsruleba ganxorcielda da amasTan, arsebobs Tanxmoba dokumentis Si-

naarsTan dakavSirebiT mTavrobasa da komitetis samdivnos Soris (samdivno Sesa-

bamisad axdens gatarebuli zomebis daskvniT Sefasebas), es ukanaskneli komitets 

warudgens daskvniTi rezoluciis proeqts saqmis daxurvis Sesaxeb „adamianis uf-

lebebis~ pirvelsave sxdomaze an Semdeg, ara ugvianes 6 Tvisa angariSis wardgeni-

dan.59 aseT SemTxvevaSi saqme sruldeba, samoqmedo angariSi qveyndeba ministrTa 

komitetis vebgverdze da saqme waredgineba ministrTa komitets dasaxurad. minis-

trTa komiteti, wesebis me-17 muxlis mixedviT, iRebs daskvniT rezolucias.60 

                                                 
56  ix. Document d’information, CM/Inf/DH(2010)45 final 7 décembre 2010, §14, <https://wcd.coe.int/ 

ViewDoc.jsp?Ref=CM/Inf/DH%282010%2945&Language=lanFrench&Ver=final&Site=CM&BackColorInte
rnet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383>, [13.11.2014]. 

57 adamianis uflebaTa direqcia mWidro kontaqtSia Sesabamisi saxelmwifos xelisuf-
lebasTan, raTa Semowmdes, Tu ra zomebi unda iqnes miRebuli, evrosasamarTlos 
gadawyvetilebis jerovnad aRsasruleblad. 

58  ix. Document d’information.CM/Inf/DH(2010)37. 6 septembre 2010, §17. <https://wcd.coe.int/com. 
instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=1694242&SecMode=1&DocId
=1616260&Usage=2>, [13.11.2014]. 

59  iqve, § 15. 
60  magaliTad, 2014 wlis 12 noembers ministrTa komitetma miiRo daskvniTi rezolucia, 

romliTac dadebiTad Sefasda 2013-2014 wlebSi sasjelaRsrulebis dawesebulebebSi 
mkurnalobis sferoSi gatarebuli RonisZiebebi. sakiTxTan dakavSirebiT mimdinare 
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saWiroebis SemTxvevaSi ministrTa komitets SeuZlia xeli Seuwyos gadawyve-

tilebis aRsrulebas sxvadasxva gziT, romelTa Sorisaa, wesebis me-16 muxlis mi-

xedviT, Sualeduri rekomendaciis miReba. gadawyvetilebaTa aRsrulebis depar-

taments SeuZlia SesTavazos saxelmwifos damatebiTi mxardaWera sxvadasxva 

programis gziT (mag. samarTlebrivi eqspertiza, mrgvali magida an saswavlo semi-

naris organizeba).61, 62 mxardaWera aseve SeiZleba SeTavazebul iqnes mxardaWeris 

fondis — „adamianis uflebebi~ (HRTF) — meSveobiT.  

sxva RonisZiebebs Soris aRsaniSnavia megobruli morigebis waxaliseba. me-14 

oqmis ganmartebiTi baraTi (paragrafi 93) miuTiTebs, rom megobruli morigebiT 

saqmis damTavreba SeiZleba gamosadegi iyos im saqmeebSi, romlebSic ganmeorebiTi 

darRvevebi dgindeba.63 me-14 oqmis ZalaSi SesvliT ministrTa komitetis monito-

ringis sfero gaizarda. me-14 oqmis me-15 muxliT konvenciis 39-e muxlma ganicada 

cvlileba, romlis mixedviTac 2010 wlis 1 noembris Semdeg ministrTa komiteti 

monitorings uwevs evrosasamarTlos gadawyvetilebebs megobrul morigebasTan 

dakavSirebiT.64 

wesebis 9 § 3 muxlis Sesabamisad, samdivno ministrTa komitetis wevrebs ac-

nobs arasamTavrobo organizaciebisa da momCivnisgan miRebul komunikaciebs, ri-

si uflebamosilebac eniWebaT wesebis 9 § 2 muxliT. maTi aqtiuroba SeiZleba gamo-

ixatos SemdegSi: gadawyvetilebebis implementaciis monitoringi, zewola xeli-

suflebaze, raTa instituciuri reforma ufro efeqtiani gaxdes, adgilobriv po-

litikosTa ukeT informireba gadawyvetilebis aRsrulebis sakiTxebze, gadawyve-

tilebaTa gavrceleba mediiT, profesionalTa Soris da sxva.  

aRsrulebasTan dakavSirebuli procedura sajaroa im gamonaklisebis garda, 

romlebsac gansazRvravs wesebis me-8 muxli. ministrTa komitetis wevrebis TaT-

                                                                                                                                                         
saqmeebi daxurulad gamoacxada. sasjelaRsrulebis saministroSi sagangebo gancxadeba 
gakeTda. ix.: <http://topnews.mediamall.ge/?id=127373>, 15 noemberi 2014, [01.12.2014]. 

61  2011 wels specifikur sakiTxebTan mimarTebiT ori mrgvali magida iqna organizebuli. 
ix. Committee of Ministers, Annual Report 2011 (n 2) 99, Forst D., The Execution of Judgments of the 
European Court of Human Rights, ICL Journal, Vienna, 2013, 14. 

62  konvenciis sistemis reformis jgufis samuSao dokumentSi aRniSnulia, Tematuri 
debatebis gamarTvisa da aRsrulebis miznebidan gamomdinare, saWiroebis SemTxvevaSi, 
CEPEJ-is da veneciis komisiis warmomadgenelTa mowveva. ix.: CM. Ministers' Deputies/Working 
Parties GT-REF. ECHR Ad hoc Working Party on Reform of the Human Rights Convention system. Mea-
sures to improve the execution of the judgments and decisions of the Court. II-B-2-f, <https://wcd.coe.int/ 
ViewDoc.jsp?Ref=GT-
REF.ECHR%282013%292&Language=lanEnglish&Ver=rev2&Site=COE&BackColor 
Internet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383>, [08.12.2014]. 

63  2009 wels evrosasamarTlom daamtkica 460 megobruli morigeba, 2008 da 2007-Si — 464 da 
360.  ix. CE. Entry into force of Protocol No. 14: consequences for the supervision of the execution of jud-
gments of the European Court by the Committee of Ministers,18.05.2010,  <http://www.coe.int/t/dghl/ mo-
nitoring/execution/Source/Documents/EntryProtocole14_Exec2010_1_EN.pdf>, [13.11.2014]. 

64  ix. Res(2002)59 concerning the practice in respect of friendly settlements, 18 December 2002, 
<https://wcd.coe.int/ViewDoc.jsp?id=331569&Lang=en>, [01.12.2014]. 
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biri konfidencialuria evrosabWos statutis 21-e muxlis Sesabamisad,65, 66 Tumca 

wesebis 8 § 4 muxlis mixedviT, TiToeuli sxdomis Semdeg ministrTa komitetis 

dRis wesrigi anotaciiT qveyndeba, Tuki komiteti ar miiRebs sawinaaRmdego ga-

dawyvetilebas. 2013 wlidan ministrTa komitetis sxdomamde 3-4 kviriT adre gan-

saxilvel saqmeTa saorientacio sia qveyndeba ministrTa komitetis vebgverdze.67 

 

4. evrosasamarTlos precedentuli samarTali gadawyvetilebaTa 

aRsrulebis SinaarsTan dakavSirebiT 

 

saxelmwifoTa xelT arsebul saSualebaTa Tavisufleba, SeaCeron, Sewyviton 

da aRadginon uflebis darRveva, ulimito ar aris da mas paralelur reJimSi ze-

damxedvelobas uwevs ministrTa komiteti gadawyvetilebaTa aRsrulebis samsaxu-

ris daxmarebiT,68 raTa aRsruleba im Sedegebis momtani iyos, rac evrosasamar-

Tlos surda. adamianis uflebaTa dacvis sxva regionuli instrumentebisagan gan-

sxvavebiT, evropuli sistema ar aris mxolod Tanxis mikuTvnebaze orientirebu-

li; mas ufro normativistuli xasiaTi aqvs, xolo Tavad proceduris xasiaTi, ev-

ropis sajaro wesrigis Sesabamisad, aris koleqtiuri da multirateraluri.  

pasuxi imaze, Tu ra saxis RonisZieba unda iqnes gatarebuli saxelmwifos mier 

evrosasamarTlos gadawyvetilebis aRsrulebis mizniT (garda Tanxobrivi kompen-

saciisa, romelic mkafiod ganisazRvreba gadawyvetilebaSi), unda miviRoT Tavad 

evrosasamarTlos gadawyvetilebaSi: miuxedavad imisa, rom araerTgzis gaisma mo-

sazreba gadawyvetilebebSi meti simartivisa da Tanmimdevrulobis aucileblo-

bis Sesaxeb,69 evrosasamarTlos gadawyvetilebebi uxvadaa dasabuTebuli — igi mka-

fiod axdens konvenciis moTxovnebTan im SeusabamobaTa identificirebas, romle-

bic daedo safuZvlad konvenciis/oqmis Sesabamisi muxlis darRveulad cnobas.70 

swored am identificirebul problemebSi unda iqnes moZiebuli konvenciis dar-

Rvevis sapasuxo, Semxvedri zomebi. 

                                                 
65  CM. Règles du Comité des Ministres pour la surveillance de l’exécution des arrêts et des termes des règlements 

amiables, Annexe 4 (Point 4.4), (adoptées par le Comité des Ministres le 10 mai 2006, lors de la 964e réunion 
des Délégués des Ministres), muxli 8.1., <http://www.coe.int/t/dghl/monitoring/ execution/Source/ 
ocuments/Docs_a_propos/CMrules2006_fr.pdf>, [03.11.2014]. 

66  wesebis 8.2 muxlis mixedviT procedura sajaroa, garda im SemTxvevisa, Tuki komiteti 
sxvagvarad ar gadawyvets sajaro da kerZo interesebis gaTvaliswinebiT. ix. aseve 
konvenciis 46 §§ 2 da 3 muxlebi. 

67   CM, Annuel Report, 2013, 20, <http://www.coe.int/t/dghl/monitoring/execution/Documents/Publications_ 
en.asp>, [01.12.2014]. 

68  Scozzari and Giunta v Italy, [13.07.2000]. 
69   Interlaken Declaration, High Level Conference on the Future of the European Court of Human Rights, 19 

February 2010, §23; <http://www.eda.admin.ch/etc/medialib/downloads/edazen/topics/europa/euroc. Par. 
0133.File.tmp/final_en.pdf>, [20.11.2014], Brighton Declaration, 20.04.2012, §23., <http://www.echr. 
coe.int/Documents/2012_Brighton_FinalDeclaration_ENG.pdf>, [20.11.2014]. 

70  Pretty v. Great Britain, [29.04.2002], am saqmeze evrosasamarTlom safuZveli Cauyara gadawyve-
tilebis uxvad motivirebas, rogorc amas zogadad sakonstitucio sasamarTloebi da 
marTlmsajulebis saerTaSoriso sasamarTlo axdens. 
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 5. individualuri RonisZiebebi 

 

wesebis 6 § 2 muxli gansazRvravs saxelmwifoTa mier ori saxis — individualu-

ri da zogadi — RonisZiebis miRebis SesaZleblobas. pirveli gulisxmobs darRve-

vis Sewyvetas da, ramdenadac es aris SesaZlebeli, mxaris imgvar situaciaSi Caye-

nebas, romelSic igi imyofeboda konvenciis darRvevamde — sxvagvarad rom 

vTqvaT, Tavdapirveli mdgomareobis aRdgenas (Restitutio in integrum). individualuri 

zomebi SeiZleba sxvadasxvagvari iyos: momCivnisTvis kompensaciis gadaxda, adek-

vaturi samedicino fsiqiatriuli mkurnalobis mizniT specializebul dawesebu-

lebaSi moTavseba,71 mesakuTrisaTvis istoriuli monetebis dabruneba,72 piradi 

cxovrebis saidumlos darRvevis gziT mopovebuli failebis ganadgureba poli-

ciis mier,73 konvenciis me-9 muxlis darRveviT araregistrirebuli eklesiis aRia-

reba74 da sxva. ministrTa komitetis gadawyvetilebaTa aRsrulebis biuros mier 

momzadebul dokumentSi75 Tavmoyrilia ministrTa komitetis praqtika evrosasa-

marTlos gadawyvetilebaTa aRsrulebis Sesaxeb. gamoyenebul individualur Ro-

nisZiebaTa Sesaxeb sia ukanasknelad ganaxlda 2006 wlis aprilSi ministrTa komi-

tetis 960-e Sexvedris dros.76 

 

samarTliani anazRaureba 

 

samarTliani anazRaurebis saxiT mikuTvnebuli Tanxis gadaxda warmoadgens 

saxelmwifos mkafio da mkveTrad gansazRvrul valdebulebas, romlis Seusru-

lebloba evrosasamarTlos mier gaweril droSi iwvevs sauravis daricxvas evro-

sasamarTlos reglamentis 75.1 §3 muxlis safuZvelze.77 saxelmwifoebs ar SeuZli-

                                                 
71  Slawomir Musial v. Poland, [20.01.1989]. 
72  Kopeckyv. Slovakia, [07.01.2003]. 
73  Amann v. Switzerland, [16.02.2000]; CM. Resolution CM/ResDH(2011)162[1] Execution of the judgments of 

the European Court of Human Rights in 10 cases against Switzerland <http://hudoc.echr.coe. 
int/sites/eng/Pages/search.aspx#{%22fulltext%22:[%22amann%22],%22itemid%22:[%22001-106740%22]}>, 
[20.11.2014]. 

74   CM. Resolution CM/ResDH(2010)8[1] Execution of the judgments of the European Court of Human Rights 
MetropolitanChurch of Bessarabia and others and Biserica Adevărat Ortodoxă din Moldova and others against 
Moldova. <http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{%22fulltext%22:[% 22 Metro 
politan%20Church%20of%20Bessarabia%22],%22documentcollectionid2%22:[%22RESOLUTIONS%22],%
22itemid%22:[%22001-98240%22]}>, [04.12.2014]. 

75  CM. Documents d'information, CM/Inf/DH(2008)7 final 15 janvier 2009, 
  <https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Inf/DH%282008%297&Language=lanFrench&Ver=final>, 

[14.11.2014]. 
76  CM. Mesures Individuelles: informations relatives à des affaires closes, H-Exec(2006)2, <http://www.coe.int/ 

t/dghl/monitoring/execution/Documents/MIindex_fr.asp>, [14.11.2014]. 
77   evrosasamarTlo Tavisi Sexedulebisamebr iRebs gadawyvetilebas, konvenciis/oqmis 

SesaZlo darRvevis sakiTxTan erTad ganixilos samarTliani anazRaurebis sakiTxi, an 
acdis saxelmwifos, ris Semdegac iRebs meore gadawyvetilebas.  
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aT, miuTiTon Sida saxelmwifoebrivi kanonmdeblobis specifikurobebze am val-

debulebisgan gasaTavisuflebad an mis dasayovneblad.78 am valdebulebis Sesru-

lebas yovelTvis ar SeuZlia adekvaturad gamoasworos uflebis darRveviT dam-

dgari negatiuri Sedegi,79 Tumca zogierTi tipis darRvevisTvis (iseTebis, rogo-

ricaa, magaliTad, saqmis ganxilvis gonivruli vadis darRveva an Tavisuflebis 

ukanono aRkveTa) sruli reparacia rTuli an sulac SeuZlebelia. aseT SemTxveva-

Si rCeba mxolod samarTliani anazRaurebis SesaZlebloba rogorc individualu-

ri zoma, rac xels ar uSlis, bunebrivia, zogadi RonisZiebebis miRebas — magali-

Tad, kanonis Secvlas, raTa aRmoifxvras samomavlod analogiuri darRvevebi, Tu-

ki konvenciis Sesabamisi muxlis darRvevas safuZvlad xarveziani kanoni udevs.  

mikuTvnebuli Tanxis momCivnisaTvis anazRaureba SeiZleba gagrZeldes ram-

denime kvira an Tvec ki, romlis xangrZlivoba damokidebulia saWiro informaciis 

moZiebaze, sabuRaltro, teqnikur SeferxebebTan, sabanko operaciebTan da sxva. 

1991 wlidan evrosasamarTlo pirdapir uTiTebs gadawyvetilebaSi dros, romlis 

ganmavlobaSic anazRaureba unda ganxorcieldes.80 

saqmiswarmoebis ganaxleba 

saSualebaTa Tavisufleba, romliTac sargeblobs saxelmwifo ministrTa ko-

mitetis zedamxedvelobiT evrosasamarTlos gadawyvetilebis aRsrulebisas, zog 

SemTxvevaSi realurad ar utovebs saxelmwifos arCevanis Tavisuflebas. Sidasa-

xelmwifoebriv instanciebSi saqmis warmoebis ganaxleba SeiZleba warmoadgendes 

konvenciis darRvevis aRmofxvris efeqtian gzas, Tuki konvenciis darRveva saqmis 

arasamarTlianma ganxilvam ganapiroba.81 am meqanizms SesaZloa mohyves erovnuli 

sasamarTlos mier miRebuli, konvenciasTan Seusabamo, gadawyvetilebis Secvla.  

im SemTxvevaSi, rodesac evrosasamarTlos gadawyvetilebis aRsruleba SeuZ-

lebelia sxvagvarad, Tu ara erovnul instanciebSi proceduris ganaxlebiT, ikve-

Teba konfliqti, erTi mxriv, saxelmwifos zogad Tavisuflebas — SearCios aRsru-

lebis RonisZieba da, meore mxriv, momCivnis darRveuli uflebis aRdgenas Soris. 

78  saxelmwifos mier nakisri saerTaSoriso valdebulebis Seusruleblobis gamarTleba, 
saSinao samarTlis debulebebze miTiTebiT, ganixileba saerTaSoriso samarTlis 
darRvevad, romelic normis damrRvevis saerTaSorisosamarTlebriv pasuxismgeblobas 
warmoSobs. ix. levan aleqsiZe. Tanamedrove saerTaSoriso samarTali, Tb., 2010, 22.  

79  magaliTad, momCivnis sakuTrebis uflebis darRvevis SemTxvevaSi, sabazro Rirebulebis 
Sesabamisi anazRaureba iZleva darRveuli uflebis aRdgenis SesaZleblobas. ix. 
Brumarescu v.Rumania, [23.05.2001], §22; Baragan v. Rumainia, [01.10.2002], § 45. 

80  zogierT saqmeSi evrosasamarTlom yuradReba gaamaxvila gansakuTrebuli gulis-
xmierebis gamoCenis aucileblobaze (magaliTad, momCivani, romelic daavadebuli iyo 
fataluri daavadebiT,  ix. Richard v. France (judgment of 22/04/1998, application No. 33441/96), CM. 
Mesures Individuelles: informations relatives à des affaires closes, H-Exec(2006)2, <http:// 
www.coe.int/t/dghl/monitoring/execution/Documents/MIindex_fr.asp>, [14.11.2014]. 

81   CM. Barberà, Messegué et Jabardo c. Espagne (10588/83), Résolution DH (94) 84),  <http://www.coe. 
int/t/dghl/monitoring/execution/Documents/Reopening_fr.asp>, [13.11.2014]. 
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es konfliqti momCivnis sasargeblod wydeba — miuxedavad imisa, rom konkretuli 

individualuri RonisZieba saqmis gadaxedvis Sesaxeb saxelmwifos mkafio valde-

bulebis saxiT ar hqonia dakisrebuli, saxelmwifoTa zogadma valdebulebam, mo-

axdinon gadawyvetilebis aRsruleba, Sedegad SeiZleba gamoiwvios swored saqmis 

ganaxlebis valdebuleba. amdenad, Sidasaxelmwifoebrivi proceduris gadaxedvas 

rogorc zog SemTxvevaSi konvenciis darRvevis gamosworebis erTaderT efeqtian 

saSualebas, fundamenturi mniSvneloba aqvs evrosasamarTlos gadawyvetilebebis 

aRsrulebisa da, zogadad, evropuli sistemis efeqtianobisaTvis. ministrTa ko-

mitetis daskvnebi aCvenebs ori saxis darRvevas, romelTa safuZvelzec warmoebs 

saqmis xelaxali ganxilva: proceduruli82 da arsebiTi.83 

im SemTxvevaTa CamonaTvali, romlebSic ministrTa komitetis zedamxedvelo-

biT swored saqmis xelaxla ganxilvis RonisZieba iqna miCneuli adekvaturad, 

vrcelia: saqmis warmoebis ganaxleba erovnul sasamarTloebSi saqmis arasamar-

Tliani ganxilvis gamo, raTa Tavidan yofiliyo acilebuli konvenciis darRvevis 

Sedegebi;84 raTa Secvliliyo erovnuli sasamarTlos gadawyvetileba informaci-

is gamoqveynebis akrZalvis Sesaxeb;85 raTa dainteresebul pirs miscemoda mopasu-

xe saxelmwifoSi dabrunebis an darCenis SesaZlebloba, Tuki gaZeveba jer ar iyo 

ganxorcielebuli86 da sxva. saqmis warmoebis ganaxleba problematurad iqca ev-

rosasamarTlos mier gadawyvetilebis miRebis Semdeg saqmeze enuqiZe da girgvli-
ani saqarTvelos winaaRmdeg.87 xelisuflebis cvlilebis Semdeg, 2012 wlis bolos 

saqarTvelos mTavrobam daadastura saqmis warmoebis ganaxlebis valdebuleba, 

                                                 
82  iseTi xasiaTis darRvevebze, romlebic warmoSobs seriozul eWvebs proceduris 

Sedgebze ix. Unterpertinger v Austria, 24.11.1986 da CM.ResDH(89)2 18 January 1989 concerning the 
judgement of the European Court of Human Rights of 24 November 1986 in the Unterpertinger case, 
<https://wcd.coe.int/ViewDoc.jsp?id=-
710333&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
>, [04.12.2014]; Barbera, Messegué et Jobardo v. Spain, [06.12.1988] da [13.06.1994] (muxli 50) da  

  CM. Barberà, Messegué et Jabardo c. Espagne (10588/83), Résolution DH (94) 84), 
   <http://www.coe.int/t/dghl/monitoring/execution/Documents/Reopening_fr.asp>, [13.11.2014].. 
83  magaliTad, me-10 muxlidan gamomdinare – gamoxatvis Tavisufleba (ix. saqme Sürek et 

Özdemir v. Turkey, 08.07.1999), me-8 muxlidan gamomdinare – piradi da saojaxo cxovrebis 
pativiscemis darRveva janmrTelobis Sesaxeb informaciis gaTqmis gamo helsinkis 
saapelacio sasamarTlos mier  ix. Z v. Finland, [25.02.1997], Rés. DH (96)368. 

84 magaliTad, CM. Barberà, Messegué et Jabardo c. Espagne (10588/83), Résolution DH (94) 84), 
<http://www.coe.int/t/dghl/monitoring/execution/Documents/Reopening_fr.asp>, [13.11.2014]. 

85   CM. Open Door et Dublin Well Woman, Résolution DH (96) 368, <http://www.coe.int/t/dghl/monitoring/-
execution/Documents/Reopening_fr.asp>, [13.11.2014]. 

86 magaliTad, CM.D. c. Royaume-Uni, Résolution DH(98)010), <http://www.coe.int/t/dghl/monitoring/ 
execution/Documents/ Reopening_fr.asp>, [13.11.2014]. 

87  saqme enuqiZe da girgvliani saqarTvelos winaaRmdeg (ganacxadi #25091/07) ganCineba, 
strasburgi, 2011 wlis 26 aprili, <https://matsne.gov.ge/index.php?option=com_ldmssearch& 
view=docView&id=1496930>, [08.12.2014]. 
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ris Sedegad pasuxisgebaSi iqna micemuli ramdenime piri, maT Soris eqsprezidenti 

mixeil saakaSvili.88 

saqmis gadaxedvis moTxovnis Sesaxeb mzard tendencias Tavdapirvelad saxel-

mwifoebi enTuziazmiT ar Sexvdnen, Tumca sawinaaRmdego argumenti ar gaaCndaT, 

vinaidan uaris Tqma mianiSnebda, rom konvencia darRveulia, magram, amis miuxeda-

vad, Sesabamis saxelmwifos ara aqvs survili, aRmoifxvras es darRveva, rac, Tavis 

mxriv eWvqveS daayenebda im Rirebulebebisadmi erTgulebas, romlebic qmnian ev-

rosabWos. evrosasamarTlom konvenciiT dacul uflebad aRiara ufleba erovnu-

li sasamarTlos gadawyvetilebaTa aRsrulebaze. amdenad, alogikuri iqneboda 

konvenciis 6 § 1 muxlis darRveulad aRiareba evrosasamarTlos mier erovnuli 

organoebis mier erovnul sasamarTloTa gadawyvetilebis aRusruleblobis an 

arasaTanadod aRsrulebis gamo da imavdroulad evrosasamarTlos gadawyveti-

lebaTa araefeqtiani aRsrulebis mimarT tolerantoba. gadawyvetileba hornsbi 
saberZneTis winaaRmdeg89 rezonansulia, romelic gagrZelebaa golderis saqmeze 

miRebuli gadawyvetilebis tendenciis — „samarTliani sasamarTlos ufleba~ moi-

cavs uflebas saboloo gadawyvetilebis aRsrulebaze, miuxedavad imisa, rom Ta-

vad konvenciis teqsti am uflebis arsebobaze dums. „samarTlis uzenaesoba, ro-

gorc demokratiuli sazogadoebis erT-erTi fundamenturi principi, konvenciis 

muxlebisgan ganuyofelia (...) da gulisxmobs saxelmwifoTa da sajaro xelisuf-

lebis valdebulebas, daemorCilon maT winaaRmdeg miRebul gadawyvetilebebs“,90 

romlebic unda iyos mTlianad, srulyofilad da ara nawilobrivad aRsrule-

buli.91 

umetes SemTxvevebSi, erovnuli kanonmdebloba ar Seicavda normebs saqmis 

warmoebis ganaxlebis Sesaxeb, ris gamoc ministrTa komitetma miiRo Sesabamisi 

rekomendacia,92 romelic ganpirobebul iqna swored adamianis uflebaTa dacvisa 

da gadawyvetilebaTa efeqtianobis uzrunvelyofiT. rekomendacia mouwodebs 

xelmSemkvrel mxareebs adekvaturi SesaZleblobebis uzrunvelyofis, maT Soris 

saqmeTa ganaxlebisken. es rekomendacia moicavs or SesaZleblobas: saqmis ganax-

lebas sasamarTlo organos da meore — xelisuflebis, kerZod, administraciuli 

organos mier. miuxedavad saxelmwifoTaTvis misi sarekomendacio xasiaTisa, igi 

saxelmZRvanelo dokumentad iqca. 

88  aRasrula Tu ara girgvlianis saqmeze evrosasamarTlos gadawyvetileba saqarTvelom,
netgazeTi, 30.03.2012, <http://www.netgazeti.ge/GE/98/law/9003/>, [01.12.2014]; girgvlianis saqme 
da braldebuli mixeil saakaSvili. radio Tavisufleba, 27.11.2014, <http://www.radio tavi-
supleba.ge/content/girgvlianis-sakme-da-saakashvili/26713229.html>, [01.12.2014]. 

89   Hornsby v. Greece, [19.03.1997]. 
90   Antonetto v. Italy, [30.09.2009], §35. 
91  Sabin Popescu v. Romania, [02.03. 2004]. 
92  CM. Recommendation No. R (2000) 2 of the Committee of Ministers to member states on the re-examination 

or  
reopening of certain cases at domestic level following judgments of the European Court of Human Rights. 
<https://wcd.coe.int/ViewDoc.jsp?id=334147>, [13.11.2014]. 
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dRevandeli mdgomareobiT, ufro da ufro meti evropuli saxelmwifos ka-

nonmdebloba Seicavs saqmis ganaxlebis Sesaxeb debulebebs. specifikuri wesebi 

exeba yovelTvis sisxlis samarTlis saqmeebs da SedarebiT naklebad faravs admi-

nistraciul da samoqalaqo dargebs (gamonaklisebi: bulgareTi, litva, norvegia, 

Sveicaria da sxva). saqarTvelos sisxlis samarTlis saproceso kodeqsis 310 „e~ 

muxlis mixedviT, evrosasamarTlos mier konvenciis darRvevis faqti aseve warmo-

adgens saqmis ganaxlebis safuZvels. arsebobs garkveuli specifikuri gansxvave-

banic. magaliTad, Sveicariis kanonmdebloba iTvaliswinebs saqmis ganaxlebas mxo-

lod dainteresebuli piris moTxovniT (da ara avtomaturad). 

rogorc wesi, demokratiuli saxelmwifoebi, romlebic gamoirCevian adamia-

nis uflebaTa dacvisadmi erTgulebiT, nebayoflobiT iReben zomebs gadawyveti-

lebis aRsasruleblad, axdenen sakanonmdeblo cvlilebebs, iwyeben xelaxal Zie-

bas — aseT mTavrobebs ar sWirdebaT gansakuTrebuli mowodeba, daicvan adamianis 

uflebebi da Seasrulon saerTaSoriso xelSekrulebiT nakisri valdebulebebi, 

maT amoZravebT survili, gamoasworon momCivnis darRveuli ufleba. msgavsi qme-

debebi ara mxolod gadawyvetilebis gamotanisa da misi ministrTa komitetisaT-

vis gadacemis Semdeg, aramed manamdec xorcieldeba.93 jobs, yvela saxelmwifom, 

romelTac aqvT imave saxis „problema~ TavianT iuridiul sistemebSi, romelTa 

Taobazec sxva qveyanasTan dakavSirebiT ukve imsjela evrosasamarTlom, gamoas-

woros igi da ar daelodos gasamtyunebelTa rigSi dgomas.94 magaliTad, satele-

fono mosmenebTan dakavSirebuli kanonmdeblobis gamo espaneTi daisaja saqmeze, 

romelic identuri iyo manamde miRebuli gadawyvetilebisa saqmeze malon didi 
britaneTis winaaRmdeg;95 saqmeSi modinos kviprosis winaaRmdeg,96 kviprosi imis-

Tvis, rom jer kidev ar hqonda Secvlili kanoni, romelic homoseqsualuri kavSi-

ris penalizebas axdenda, maSin rodesac imave tipis darRveva evrosasamarTlom 

manamde daadgina saqmeze dadjeon irlandiis winaaRmdeg97 da sxva. miuxedavad imi-

sa, rom evrosasamarTlos gadawyvetilebas aqvs inter partes efeqti (gadawyvetile-

bis aRsrulebis savaldebulo Zala ganisazRvreba saxelmwifosaTvis, romelic 

saqmeSi mxare iyo, mxolod saqmeSi monawile mxareebs avaldebulebs),98 zogjer am 

                                                 
93  magaliTad, saqmis ganaxlebis Sesaxeb miiRo gadawyvetileba SvedeTis uzenaesma sasa-

marTlom saqmeSi Andersson generaluri prokuroris winaaRmdeg 1988 wlis 21 noembers, 
evrosasamarTlos mier darRvevis dadgenis gamo imave tipis saqmeze.  იხ. Ekbatani v. 
Sweden, [26.05.1988]. CM. Reopening of Judicial proceedings. Examples of requests for the reopening. 
<http://www.coe.int/t/dghl/monitoring/execution/Documents/Reopening_en.asp>, [10.12.2014]. 

94  Valenzuela Contreras v. Spain, [30.07.1998], § 60.  
95   Malon v. Great Britain, [01.08.1985]. 
96   Modinos v. Cyprus, [22.01.1993], §§ 20-24. 
97   Dudgeon v. Irland, [22.10.1981]. 
98  germaniis sakonstitucio sasamarTlom ganmarta gadawyvetilebaSi saqmeze Görgülü, 

rom evrosasamarTlos gadawyvetilebebs aqvT inter partes (mxareebs Soris) da ara erga 
omnes (yvelasaTvis savaldebulo) Zala.  ix. Tomuschat Ch., The Effects of the Judgments of the 
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saxis zegavlena gvafiqrebinebs rig SemTxvevebSi evrosasamarTlos gadawyveti-

lebebis erga omnes efeqtzec.99 evrosabWos samma mTavarma institutma ganaviTara 

es doqtrina, romlis safuZvlad evrosasamarTlom miuTiTa konvenciis pirveli 

muxli;100 ministrTa komiteti axalisebs saxelmwifoebs, Seamowmon kanonebis da 

administraciuli praqtikis Sesabamisoba konvenciasTan;101 saparlamento asam-

blea aseve adasturebs, rom evrosasamarTlos gadawyvetilebebi qmnian kanonTa 

krebuls, romelic avaldebulebs saxelmwifoebs.102 

 
6. zogadi RonisZiebebi 

 
zogadi RonisZiebebi mravali SeiZleba iyos: sakanonmdeblo cvlilebebis gan-

xorcieleba, romlebic aucilebelia darRvevis aRmosafxvrelad, praqtikuli 

cvlilebebi — instituciuri reformebi, treningebi, evrosasamarTlos gadawyve-

tilebis gavrceleba da sxva.103 misi mizania, samomavlod Tavidan iqnes acilebuli 

imave xasiaTis darRvevebi, romlebic iqna dadgenili, an aRmoifxvras gangrZobiTi 

xasiaTis darRvevebi. magaliTad, zog SemTxvevaSi, saqmis masalebidan mkafiod ga-

momdinareobs, rom konstatirebuli darRveva konvenciasTan Seusabamo kanonis 

Sedegia, zogjer ki, konvenciis darRvevas Sesabamisi samarTlebrivi regulaciis 

ararseboba ganapirobebs.104 aseT SemTxvevebSi saxelmwifom, romelmac unda aRas-

rulos gadawyvetileba, zogadi RonisZiebis miRebis gziT unda ganaxorcielos 

                                                                                                                                                         
European Court of Human Rights According to the German Constitutional Court, German Law Journal, Vol 
11, No.5, 520. 

99  Barkhuysen, Van Emmerik (n 16) 19; COHEN Jonathan, Gérard, Quelques considerations sur l’autorité des 
arrêts de la Cour Européenne des Droits de l’Homme in Cohen-Jonathan, et al., Liber Amicorum Marc 
André Eissen (Bruylant 1995) 53, ციტირებულია, Forst D., The Execution of Judgments of the European 
Court of Human Rights, ICL Journal, Vienna, 2013, 8. 

100   Maestri v. Italy, 17.02.2004, ECHR 2004-I, § 47, Ibid. 
101  ix. Recommendation to the member states on the verification of the compatibility of draft laws, existing 

laws and administrative practice with the standards laid down in the ECHR, Rec(2004)5, 12 May 2004, 
<https://wcd.coe.int/ViewDoc.jsp?id=743297>, (last consultation on 3 July 2012), Ibid. 

102   Parliamentary Assembly of the Council of Europe, ‘Guaranteeing the authority and effectiveness of the 
European Convention on Human Rights’, Resolution 1856(2012), 24 January 2012, 

   <http://assembly.coe.int/ASP/Doc/XrefViewPDF.asp?FileID=18060&Language=EN>, (last consultation on 
3 July 2012); Parliamentary Assembly of the Council of Europe, Committee on Legal Affairs and Human 
Rights, Marie-Louise Bemelmans-Videc, Guaranteeing the authority and effectiveness of the European 
Convention on Human Rights, doc 12811, 3 January 2012, <http://assembly.coe.int/Main.asp? 
link=/Documents/WorkingDocs/Doc12/EDOC12811.htm>, (last consultation on 3 July 2012), par 35-37, 
iqve, 9. 

103  konvenciis 50 wlisTavTan dakavSirebiT, ministrTa komitetis mier Seqmnilma eqs-
pertTa komitetma adamianis uflebaTa proceduris gaumjobesebisaTvis (DH-PR) Sead-
gina zogad RonisZiebaTa sia, romelic regularulad axldeba adamianis uflebaTa ge-
neraluri direqtoratis mier da romelic egzavneba ministrTa komitets. CM.Mesures 
Générales: information relatives à des affaires closes, <http://www.coe.int/t/dghl/ monitoring/ execution/ 
Documents/MGindex_fr.asp>, [13.11.2014]. 

104   iqve. 
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efeqtiani cvlileba:105 Secvalos an miiRos axali kanoni,106 TviT konstituciac 

ki.107 sakanonmdeblo cvlilebebis SemTxvevaSi SesaZloa saWiro gaxdes gardamava-

li periodi,108 Tumca evrosasamarTlo miiCnevs, rom gardamavalma periodma ar un-

da Seqmnas an SeinarCunos diskriminaciuli mdgomareoba da erovnulma mosamar-

Tleebma konvenciis standartebi efeqturad unda gamoiyenon.109 

evrosasamarTlos gadawyvetilebebis analizi naTelyofs, rom ZiriTad Sem-

TxvevebSi, konvenciiT gaTvaliswinebuli uflebis darRvevas ganapirobebs ara 

erovnul kanonebsa da konvencias Soris Seusabamoba, aramed erovnul sasamar-

TloTa gadawyvetilebebi, kerZod sasamarTloTa mier kanonebisa da konvenciis 

interpretacia.110 swored erovnul sasamarTloTa midgomis Secvla sZens efeqtia-

nobas konvenciis sistemas. erovnul doneze evrosasamarTlos gadawyvetilebaTa 

popularizaciis mizniT 2002 wlis 18 dekembers ministrTa komitetma miiRo re-

komendacia da rezolucia,111 romlebSic aRsrulebis erT-erT saSualebad miC-

neulia evrosasamarTlos gadawyvetilebaTa gamoqveyneba, maTi gacnoba xeli-

suflebis sxvadasxva organoebis, maT Soris policiis, penitenciuri sistemis, 

socialuri samsaxurebisa da sasamarTloebisTvis. aseve mniSvnelovanadaa 

miCneuli zogierTi qveynis sakonstitucio sasamarTlos mier regularulad 

siaxleebis gamoqveyneba gadawyvetilebaTa anotaciiT.112 

erovnul mosamarTleTa mier konvenciisadmi „damorCilebas~ xangrZlivi is-

toria aqvs da igi ar moicavs mxolod evrosasamarTlos precedentuli samarTlis 

codnas. am gzaze erT-erT yvelaze mniSvnelovan aspeqts warmoadgenda konvenciis 

pirdapiri gamoyenebis sakiTxi. Sidasaxelmwifoebriv samarTalSi konvenciis in-

korporireba im qveynebis „problemas“ warmoadgenda, romelTa samarTlebrivi 

sistema dualisturia da, monisturi sistemisgan gansxvavebiT, saerTaSoriso Se-

Tanxmeba avtomaturad ar xdeba erovnuli kanonmdeblobis Semadgeneli nawili, 

saWiroebs ra sakanonmdeblo organosgan damatebiTi aqtis miRebas.113 dualisturi 

Teoriis mixedviT, saerTaSoriso samarTali da Sidasaxelmwifoebrivi samarTali 

                                                 
105  Tysiąc v. Poland, [20.03.2007]. 
106  Kudla v. Poland, [26.10.2000]. 
107  Incal v.Turkey, [09.06.1998]; Kiss v. Hungary, [20.05.2010]. 
108  Paraskeva (n 25) 90, citirebulia, Forst D., The Execution of Judgments of the European Court of 

Human Rights, ICL Journal, Vienna, 2013, 8. 
109   Fabris v France, [07.02.2013], § 75, Ibid. 
110  ix. Mesures Générales : information relatives à des affaires closes, <http://www.coe.int/t/dghl/monitoring/ 

execution/Documents/MGindex_fr.asp>, [13.11.2014]. 
111

   ix. Recommendation on the publication and dissemination in the member states of the text of the ECHR and 
of the case - law of the ECtHR’, Recommendation Rec(2002)13, 18 December 2002, <https://wcd. 
coe.int/ViewDoc.jsp?id=331657&Sector=secCM&Language=lanEnglish&Ver=original>, [13.11.2014]. 

112  Draft CDDH report on measures taken by the member states to implement relevant parts of the Interlaken 
and Izmir declarations, DH-GDR(2012)R2 Addendum I, (n 105) para 72, citirebulia,  Forst D., The 
Execution of Judgments of the European Court of Human Rights, ICL Journal, Vienna, 2013, 12. 

113  Lord Lester of Herne Hill QC and al.,Human Rights Law and Practice, LexisNexis, Third Edition, 2009, 27-
106. 
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ori gancalkevebuli samarTlebrivi sistemaa da gamoricxulia romelimes prima-

ti.114 mniSvnelovania, rom dResdReobiT konvencia yvela xelmSemkvreli mxaris ka-

nonmdeblobis Semadgeneli nawilia.115, 116, 117, 118, 119, 120  

 

7. ministrTa komitetis sanqciebi 

 

gadawyvetilebaTa aRsrulebaSi saxelmwifoTa politikuri neba, jerovnad 

aRasrulon evrosasamarTlos gadawyvetileba, umniSvnelovanesia, Tumca minis-

trTa komitetis xelT aris aseve zemoqmedebis iseTi saSualebebic, rogoricaa, 

magaliTad, Sesabamis saxelmwifos warmomadgenlebze zewola ministrTa komite-

tis sxdomebis ganmavlobaSi.121 ministrTa komiteti Zalian iSviaTad mimarTavs po-

litikuri da diplomatiuri zewolis zomebs, saWiroebis ararsebobis gamo. 1987 

wlidan, wesi 16-is Sesabamisad, komitetma aamoqmeda Sualeduri rezoluciebi im 

saxelmwifoTa winaaRmdeg an wasaxaliseblad, romelTac aranairi zoma ar miuRi-

aT gadawyvetilebis aRsasruleblad.122 diplomatiur wnexsa da rezoluciebTan 

                                                 
114  qurdaZe i., saerTaSoriso da Sidasaxelmwifoebrivi samarTlis Tanafardobis Sesaxeb 

mecnieruli koncefciebis ganviTarebis etapebi da Tanamedroveoba, saerTaSoriso 
samarTlis Jurnali, 1, 2008, Tb., 7. 

115  evrosabWos wevri bolo qveyana, romelmac 2003 wels moaxdina konvenciis inkorpo-
rireba erovnul kanonmdeblobaSi, irlandiaa. ix. Sweet Alec Stone and Keller Helen, Assessing 
the Impact of the ECHR on National Legal Systems, Faculty Scholarship Series, New Haven, 2008, 685. 

116  Daudet H, A propos de l'obligation faite aux Etats de se conformer aux décisions et arrêts de la Cour 
européenne, Rapports droit interne et droit international ou européen, <http://m2bde.u-paris10.fr/ 
content/propos-de-lobligation-faite-aux-etats-de-se-conformer-aux-d%C3%A9cisions-et-arr%C3%AAts-de-
la-cour-eur?destination=node%2F2056>, [21.11.2014]. 

117   iqve. 
118  es moxda, magaliTad, saxelmwifo sabWos (romelic ixilavs safrangeTSi administra-

ciul davebs) mier qalbatonVignon-is saqmeze.  ix. CE, 27 oqtomberi, 2000. RFDA, 2000, 
1374, citirebulia Sudre F. et al., Les grands arrêts de la Cour Européenne des Droits de l’Homme, Pa-
ris, 2003, 546, romelSic saxelwifo sabWo ganerida kanonis -Verdeille gamoyenebas, romlis 
gamoyenebam ganapiroba sworad safrangeTis mier konvenciis darRveva (ix. Chassagnou v. 
France [29.04.1999]). 

119   Andriantsimbazovina J., La fin d'une résistance du Conseil d' État de France a la chose interpretée par la 
Cour Européenne des Droits de l’Homme : l’application de l’article 6,1 de la Convention Européenne des 
Droits de l’Homme aux Jurisdictions disciplinaires, Rev. trim. Dr. H., Bruxelles, (1998), 365. 

120  iqve. 
121  Ruedin (n 9) 198, citirebulia, Forst D., The Execution of Judgments of the European Court of Human 

Rights, ICL Journal, Vienna, 2013, 37. 
122  imisaTvis, rom Loizidou v. Turkey (18.12.1996) (18.12.1996) gadawyvetileba aRsrulebuliyo, 

ministrTa komiteti adekvatur zomebis miRebiT daemuqra TurqeTs, Tuki gadawyve-
tilebas ar aRasrulebda.  ix. CM. Interim resolution CM/ResDH(2003)174, 12 November 2003, 

<https://wcd.coe.int/ViewDoc.jsp?id=85771&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=E
DB021&BackColorLogged=F5D383>, [04.04.2014]). sirTuliT warimarTa aseve Greek Refineries et 
Stratis Andreadis v. Greece [09.12.1994] gadawyvetilebis aRsruleba. uari ganpirobebuli 
iyo ekonomikuri situaciiT, dakisrebuli Tanxa Seadgenda 30 milion dolars. am 
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erTad, idgmeba aseve cnobierebis amaRlebisken mimarTuli nabijebi. magaliTad, 

ministrTa komitetma miiRo presrelizi albaneTSi gadawyvetilebaTa aRsrule-

bis TemasTan dakavSirebiT da mouwoda xelisuflebas Sesabamisi Zalisxmevisken.123 

aseTi dokumentis teqsti ufro detaluria, vidre rezoluciis.124 

me-14 oqmiT Semotanili siaxlis Sesabamisad, konvenciis 46 § 3 muxlis safuZ-

velze, Tuki ministrTa komiteti miiCnevs, rom evrosasamarTlos saboloo ga-

dawyvetilebis aRsruleba yovndeba gadawyvetilebis ganmartebasTan dakavSire-

buli problemis gamo, igi uflebamosilia xmaTa ori mesamediT evrosasamarTlos 

mimarTos ganmartebis moTxovniT,125, 126 xolo Tuki xelSemkvreli mxare Tavs ari-

debs gadawyvetilebis aRsrulebas, konvenciis 46 § 4 muxlis Sesabamisad, mimarTos 

evrosasamarTlos, raTa am ukanasknelma imsjelos Sesabamisi xelSemkvreli mxa-

ris mier konvenciis pirveli muxlis upativcemulobis sakiTxze gadawyvetilebis 

aRusruleblobis gamo. es muxli iTvaliswinebs saxelmwifos valdebulebas, uz-

runvelyos yvelasaTvis is uflebebi da Tavisuflebebi, romlebic mocemulia 

konvenciaSi. am mimarTvis mizani SeiZleba iyos e.w. „blokirebul mdgomareobaSi”, 

rodesac saxelmwifos ar gaaCnia gadawyvetilebis aRsrulebis survili,127 evrosa-

samarTlo daexmaros ministrTa komitets detaluri zomebis miTiTebiT,128 xolo 

evrosasamarTlos mier gadawyvetileba iqces impulsad saxelmwifosaTvis arapo-

pularuli nabijebis gadasadgmelad, romlebic aucilebelia gadawyvetilebis 

aRsasruleblad.129 amgvari sasamarTlo ganxilvisas mniSvnelovania, rom momCivnis 

uflebebi iqnes daculi, vinaidan formalurad misi monawileoba proceduriT ar 

aris gansazRvruli, Tumca momCivans ar erTmeva SesaZlebloba, rogorc mesame 

                                                                                                                                                         
saqmeze mkacri Sualeduri rezolucia(Resolution DH (96) 251) iqna miRebuli, aseve 
ministrTa komitetis Tavmjdomarem weriliT mimarTa saberZneTis sagareo saqmeTa 
ministrs. ix. CM. Final Resolution DH (97) 184 Concerning the Judgment of The Euroepan Court of 
Human Rights of 9 December 1994 in the Case Greek Refineries et Stratis Andreadis v Greece, 
<http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{%22itemid%22:[%22001-55737%22]}>, [04.04.2014]. 

123  Committee of Ministers of the Council of Europe, Press Release ‘Albania: Progress in the execution of judgment-
sof the European Court of Human Rights concerning problems relating to the functioning of justice, 934(2009), 8 
December 2009, <https://wcd.coe.int/ViewDoc.jsp?id=1555757&Site=CM&BackColorInternet=C3C3C3&Back 
ColorIntranet=EDB02 1&BackColorLogged=F5D383>, (last consultation on 3 July 2012), iqve.15. 

124  Lambert A., 2008, L’exécution des arrêts de la Cour Européenne des Droits de l’Homme (n 137)43, 
citirebulia, iqve. 

125  ganmartebiTi baraTis mixedviT, ministrTa komitetma es uflebamosileba unda ga-
moiyenos gamonaklis SemTxvevebSi, mas Semdeg, rac maRal xelSemkvrel mxares ec-
nobeba formalurad. es SeiZleba ganxorcieldes aRsrulebis warmoebis nebismier 
etapze. ix. CM. Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental 
Freedoms, amending the control system of the Convention. Explanatory Report. §§ 97, 100. 

<http://conventions.coe.int/Treaty/EN/Reports/Html/194.htm>, [13.11.2014]. 
126  Harris David et al (n 8) 836, citirebulia Forst D., The Execution of Judgments of the European Court 

of Human Rights, ICL Journal, Vienna, 2013, 15. 
127  Lambert A., 2005, L’exécution des arrêts de la Cour Européenne des Droits de l’Homme (n 11) 90, iqve.16. 
128  iqve. 
129  Ruedin (n 9) 416, iqve. 
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mxare CaerTos ganxilvaSi konvenciis 36 § 2 muxlis safuZvelze.130 am gzisTvis mi-

nistrTa komitets jerjerobiT ar miumarTavs.131 

konvenciis 46 § 5 muxlis mixedviT, Tuki evrosasamarTlo daadgens, rom sa-

xelmwifo ar daemorCila gadawyvetilebas, is saqmes gadascems ministrTa komi-

tets misaRebi zomebis gansazRvris mizniT.132 rogorc politikuri da diplomati-

uri zewolis ukiduresi zoma, ministrTa komiteti uflebamosilia, evrosabWos 

statutis me-8 muxlis safuZvelze SeuCeros xmis ufleba wevr saxelmwifos an su-

lac garicxos wevrobidan.  

8. evrosabWos sxva institutebi da gadawyvetilebebis kontroli

evrosasamarTlo Tavad ar aris kompetenturi ratione materiae ganixilos xel-

Semkvreli mxaris mier gadawyvetilebis aRsrulebis sakiTxi133 momCivnis saCivris 

safuZvelze, Tumca es ar gulisxmobs mis srul arauflebaunarianobas. kerZod, 

maSin, rodesac sakiTxi ukavSirdeba evrosasamarTlos gadawyvetilebis miRebis 

Semdgom warmoSobil „axal gadauwyvetel problemas“, evrosasamarTlos SeuZlia 

masze imsjelos.134 magaliTad, saqmeSi vermeir belgiis winaaRmdeg135evrosasamar-

Tlom gaakontrola adrindeli gadawyvetilebis aRsruleba, rodesac daadgina 

konvenciis me-8 da me-14 muxlebis darRveva da amis safuZvlad miuTiTa gadawyve-

tilebis aRusrulebloba imave problemasTan dakavSirebiT mis mier adre miRe-

bul gadawyvetilebaze — marks belgiis winaaRmdeg, romelic exeboda „kanonier~ 

130  Ruedin (n 9) 404, iqve. 
131  sazogadoebrivi azris gamo, 2005 wlidan didma britaneTma uari Tqva msjavrdebul-

TaTvis arCevnebze xmis uflebis micemasTan dakavSirebuli gadawyvetilebis im-
plementirebaze (Hirst (No. 2) v the UK, 6 October 2005, ECHR 2005-IX.), xolo 2010 wlidan 

pilotgadawyvetilebis aRsrulebaze (Greens and M.T. v. the UK (n 71). arasamTavroboTa 
moTxovnis miuxedavad, ministrTa komitets ar miumarTavs evrosasamarTlosaTvis, 
iqve. 

132  afrikis adamianis uflebaTa regionuli sistemis mixedviT, sasamarTlos mier gamo-
tanili gadawyvetilebis aRusruleblobis SemTxvevaSi, igi gadaecema konfenerencias, 
romelic gansazRvravs Semdgom zomebs (afrikis marTlmsajulebis sasamarTlos 
Sesaxeb oqmis muxli 46.4.  ix. Protocol portant statut de la Cour Africaine de Justice et des Droits de 
l’Homme, <http://www.google.ge/url?sa=t&rct=j&q=&esrc=s&source=web&cd= 1&ved=0CBwQFjAA& 
url=http%3A%2F%2Fwww.african-court.org%2Ffr%2Fimages%2Fdocuments%2Ffr_gen_docs%2FProto 
cole%2520de%2520la%2520Cour%2520de%2520Justice%2520et%2520des%2520Droits%2520de% 
2520l%2527Homme.pdf&ei=Ua5vVPOUC6TpywOsmICgAQ&usg=AFQjCNFIZnMX-mjZ7r8d4U-L-
li8VC5HtQ&bvm=bv.80185997,d.d2s)>; interamerikul sistemaSi ki amgvar organos warmo-
adgens generaluri asamblea. ix. American Convention on Human Rights, 1969, §65, 
<http://www1.umn.edu/humanrts/oasinstr/zoas3con. htm>), [25.11.2014]. 

133  Oberschlick v Austria, 16.05.1995 (19255/92 da 21655/93). 
134  Mehemi v. France (n2), §43, CEDH 2003-IV; Wasserman v. Russian Federation (n2), [10.04.2008], § 37. 
135  Vermeire v. Belgium, [29.11.1991], citirebulia Forst D., The Execution of Judgments of the European 

Court of Human Rights, ICL Journal, Vienna, 2013, 21. 
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da „ukanono~ bavSvebTan dakavSirebiT gansxvavebul midgomas.136 gadawyvetilebaSi 

lions da sxvebi didi britaneTis winaaRmdeg evrosasamarTlom uari Tqva axal ga-

remoebad mieCnia erovnuli instanciebis mier saqmis ganaxlebaze uari, rac Seic-

vala sxva saqmeSi, sadac aRniSna, rom federaluri sasamarTlos uari saqmis ganax-

lebaze warmoadgenda axlad aRmoCenil garemoebas, romelzec ministrTa komi-

tets ar hqonda namsjeli da saqme unda ganexila.137 bolo tendencia mianiSnebs ev-

rosasamarTlos survilze, ufro aqtiurad CaerTos aRsrulebis sakiTxebSi.  

2000 wlidan saparlamento asamblea gadawyvetilebaTa aRsrulebis monito-

ringSi CaerTo moxsenebebis, rezoluciebisa138 da rekomendaciebis139 miRebis, ase-

ve ministrTa komitetisaTvis SekiTxvebiT mimarTvis gziT.140 ministrTa komiteti 

konvenciis 46 §§ 2-5 da 39 § 4 muxlis safuZvelze adgens wliur moxsenebas, rome-

lic sajaroa da gadaecema evrosabWos generalur mdivans, saparlamento asamble-

as da adamianis uflebaTa komisars.141 pirveli aseTi krebuli 2008 wels gamoqvey-

nda. imave wels Sexvda adamianis uflebaTa komisari cxra saxelmwifos warmomad-

genels saukeTeso praqtikis gasaziareblad.142 es ukanaskneli monawileobs am pro-

cesebSi ministrTa komitetisa da saparlamento asambleisTvis mosazrebebis, re-

komendaciebis wardgenis gziT.143 me-14 oqmis ZalaSi Sesvlis Semdeg, aseve ufleba-

                                                 
136   Marckx v. Belgium (n 12), iqve. 
137  Verein Gegen Tierfabriken Schweiz (VGT) (No. 2) v. Switzerland, Appl No. 32772/02 (30 June 2009), 

ECHR 2009, para 67; Hertig, Ruedin (n 234) 658, Ibid. 
138  Parliamentary Assembly of the Council of Europe, ‘Resolution on the implementation of judgments of the 

European Court of Human Rights’, PACE/Res(2011)1787, 26 January 2011,  <http://assembly.coe. int/ASP/ 
Doc/XrefViewPDF.asp?FileID=17953&Language=EN>, (last consultation on 3 July 2012), Ibid, 23. 

139  Parliamentary Assembly of the Council of Europe, ‘Recommendation to the Committee of Ministers on the 
Implementation of judgments of the European Court of Human Rights’, PACE/Rec(2011)1955, 26 January 
2011,<http://assembly.coe.int/ASP/Doc/XrefViewPDF.asp?FileID=17954&Language=EN>,(last 
consultation on 3 July 2012), Ibid. 

140  Written Question No. 402 from Mr Clerfayt (Doc. 9272) regarding Turkey’s non-compliance with judgments 
concerning violations of Article 5 of the Convention and the Committee’s reply dated 16 January 2002, Doc. 
9327 of 21 January 2002 in Lambert E. A. (2), The Execution of the Judgments of the European Court of 
Human Rights: Towards a Non-coercive and Participatory Model of Accountability,Max-Planck-Institut für 
ausländisches öffentliches Recht und Völkerrecht, Heidelberg, 2009, 484. 

141  CM. Règles du Comité des Ministres pour la surveillance de l’exécution des arrêts et des termes des règle-
ments amiables, Annexe 4 (Point 4.4), (adoptées par le Comité des Ministres le 10 mai 2006, lors de la 964e 
réunion des Délégués des Ministres), <http://www.coe.int/t/dghl/monitoring/execution/Source/Documents/ 
Docs_a_propos/CMrules2006_fr.pdf>, [03.11.2014]. 

142  Lambert E. A. (2), The Execution of the Judgments of the European Court of Human Rights: Towards a 
Non-coercive and Participatory Model of Accountability,Max-Planck-Institut für ausländisches öffentliches 
Recht und Völkerrecht, Heidelberg, 2009, 486. 

143  magaliTad ukrainaSi vizitis Semdeg angariSSi RonRaZis saqmis gamouZiebloba 
(Gongadze v Ukraine, Appl No. 34056/02 (28 November 2005), ECHR 2005-XI.), Hammarberg, “Report 
following its visit to Ukraine“, (n 258) para 99, citirebulia, Forst D., The Execution of Judgments of 
the European Court of Human Rights, ICL Journal, Vienna, 2013, 23. 
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mosilia rogorc mesame mxarem mimarTos ministrTa komitets gadawyvetilebis aR-

srulebis sakiTxze.144 

9. daskvna

evrosasamarTlos gadawyvetilebaTa aRsrulebis procesi aCvenebs, rom igi 

rTuli kompleqsuri proceduraa, romelic moiTxovs masSi CarTuli mxareebis Za-

lisxmevas, raTa konvenciis darRvevis aRmosafxvrelad saukeTeso RonisZieba iq-

nes SerCeuli. imis gaTvaliswinebiT, rom saxelmwifoebi waradgenen aRsrulebis 

samoqmedo gegmas da Tavad xelmZRvaneloben mis ganxorcielebas, mTavrobaTa ke-

Tilsindisiereba mniSvnelovani elementia imisTvis, rom igi droulad da efeqti-

anad ganxorcieldes.  

pilotur saqmeebze evrosasamarTlos gadawyvetilebebi adamianis uflebaTa 

dacvis evropuli sistemis namdvil gamowvevas warmoadgens, vinaidan maTi aRsru-

leba moiTxovs struqturuli da sistemuri cvlilebebis gatarebas. vinaidan am 

tipis saqmeebSi arsebuli problemebi momCivanTa farTo wres ukavSirdeba, aseve 

imis gamo, rom es problemebi mravalwaxnagovania, xolo ministrTa komitetis wi-

naSe arsebul saqmeTa umetesoba swored piloturi saqmeebia, mizanSewonili iqne-

boda araerTgzis gamoTqmuli mosazrebis ganxorcieleba — am tipis saqmeebze ko-

leqtiuri saCivris meqanizmis wardgenis sistemis danergva, rogorc es aris, maga-

liTad, gaTvaliswinebuli evropis socialuri qartiiT. es meqanizmi evrosasamar-

Tlos miscemda SesaZleblobas, droulad moexdina problemis identificireba da 

sxvadasxva individualuri SemTxvevis gaTvaliswinebiT emsjela problemis ga-

dawyvetis gzebze erT gadawyvetilebaSi, Sesabamisi problemis codniT daintere-

sebuli arasamTavrobo organizaciebis mosazrebaTa gaTvaliswinebiT. maTi Car-

Tuleba amave mizeziT mniSvnelovani iqneboda am kategoriis saqmeebis aRsrule-

bis etapze. 

mniSvnelovania gaizardos saxelmwifoebis sensitiuroba gadawyvetilebebis 

jerovnad aRsrulebis mimarT. gadawyvetilebaTa aRsrulebis analizi cxadyofs, 

rom romelime erTi saxelmwifos mier konvenciis darRveulad cnobis aRiarebis 

miuxedavad, sxva saxelmwifoSi igive problema SeiZleba ganagrZobdes arsebobas, 

risi safuZveli Tavad konvenciaSia, vinaidan evrosasamarTlos gadawyvetileba 

savaldebuloa mxolod im saxelmwifosaTvis, romlebic saqmeSi warmoadgendnen 

mxares (inter partes). evrosasamarTlos gadawyvetilebaTaTvis erga omnes efeqtis mi-

niWeba problemuri iqneboda, vinaidan waarTmevda saxelmwifoebs evrosasamar-

TloSi saqmeebis ganxilvebis gziT sakuTari poziciis dacvis SesaZleblobas. ev-

ropuli institutebis midgoma cxadyofs, rom miuxedavad gadawyvetilebaTa inter 

144  amgvari mimarTva moxda mxolod ramdenimejer. Commissioner for Human Rights of the Council 
of Europe, “List of third party intervention“, <http://www.coe.int/t/commissioner/Activities/3 PInterve 
ntion_en.asp >, (last consultation on 3 July 2012). (M.S.S. v Belgium and Greece, Application No. 30696/09 
(21 January 2011), ECHR 2011.), Ibid. 
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partes efeqtisa, mizaSewonilia evrosasamarTlos gadawyvetilebebi im saxelmwi-

foTa mier iqnes mxedvelobaSi miRebuli, romlebic proceduraSi ar monawileob-

dnen, raTa Tavidan iqnes samomavlod acilebuli „minimaluri evropuli standar-

tisgan“ gansxvavebuli midgoma, sasamarTlo da saaRsrulebo ganxilvebi. am gzaze 

sasurveli iqneboda ministrTa komitetis mier evrosasamarTlos precedentebi-

dan gamomdinare Tematuri rekomendaciebis SemuSaveba.  

im saqmeebze, romelTa aRsruleba gansakuTrebul sirTuleebs ukavSirdeba, 

politikuri nebis ararsebobis gamo, mizanSewonili iqneboda saxelmwifoebze uf-

ro aqtiuri zewolis ganxorcieleba, aseve am procesSi saparlamento asambleis 

CarTulobis gazrda. gadawyvetilebaTa arasapatio mizeziT droulad aRusru-

leblobisTvis saxelmwifoTaTvis fuladi sanqciebis dawesebam SesaZloa aseve 

imoqmedos aRsrulebis efeqtianobis zrdaze.  

evropuli sistemis xarvezad unda CaiTvalos momCivnis CaurTveloba aRsru-

lebis proceduraSi. miuxedavad imisa, rom saxelmwifos mier ministrTa komite-

tisaTvis miwodebuli informacia da dokumentebi sajaroa da, rom zogadad mom-

Civans aqvs ministrTa komitetisaTvis mimarTvis ufleba, momCivani ministrTa ko-

mitetis sxdomis dros ar aris warmodgenili, rodesac saxelmwifos warmomadgen-

lebTan xdeba aRsrulebis modalobaze msjeloba. am xarvezis gamo aRsrulebis 

procedura, rogorc sasamarTlo proceduris Tanmdevi, uflebis aRdgenis sa-

valdebulo meqanizmi, gansakuTrebiT individualuri RonisZiebis SerCevis Tval-

sazrisiT, SejibrebiT xasiaTs ar atarebs, rac vnebs proceduris samarTlianobas. 

aqedan gamomdinare, mizanSewonili iqneboda saxelmwifos masalebi egzavnebodes 

momCivans komentirebisTvis da misi roli aRsrulebis procesSi gaizardos.  
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harold j. bermani


msoflio samarTali


 

meoce saukuneSi, pirvelad kacobriobis istoriis manZilze, msoflios xal-

xTa umravlesoba erTmaneTTan met-naklebad mdgradi urTierTobebiT SekavSirda. 

yoymanis gareSe vsaubrobT iseT sakiTxebze, rogoricaa msoflio ekonomika, 

msoflio teqnologia, msoflio wvdomis komunikacia, msoflio organizaciebi, 

msoflio mecniereba, msoflio literatura, msoflio ganaTleba, msoflio mog-

zauroba, msoflio sporti. amgvarive TavdajerebiT vsaubrobT aRmocenebad 

msoflio sazogadoebaze, miuxedavad im eTnikuri da politikuri dezintegraciis 

Zalebisa, romlebic safrTxes uqmnian mas. nuTu ar SegviZlia saubari aseve msof-

lio samarTlis Sesaxeb? 

termini `msoflio samarTali~, mjera, gaxdeba ufro da ufro gamoyenebadi, 

mas Semdeg, rac kacobrioba axal saukunesa da axal aTaswleulSi Seabijebs. igi 

Tavis TavSi gaaerTianebs, magram ar Caanacvlebs rogorc jeremi benTamis mier 

1789 wels inicirebul `saerTaSoriso samarTlis~ termins, aseve `transnaciona-

luri samarTlis~ cnebasac, romelic SemogvTavaza filip jesapma 1956 wels. 

`msoflio samarTlis~ cnebis saboloo aTviseba msgavsi iqneba im Rrma konceptua-

luri cvlilebisa, romelic gamoiwvia termin `saerTaSoriso samarTlis~ meSveo-

biT Zveli terminis — `erTa samarTlis~ (jus gentium) Canacvlebam. 

`saerTaSoriso samarTlis~ cnebis SemuSavebisas benTami amtkicebda, rom `er-

Ta samarTali~ arasasurveli cneba iyo, ramdenadac masSi erTiandeboda sami ur-

TierTwinaaRmdegobrivi elementi: (1) bunebiTi samarTali, ganmartebuli, ro-

gorc normaTa sistema, romelic gamomdinareobs bunebiTi gonisagan da saerToa 

yvela civilizebuli xalxisaTvis, rasac benTami sulac ar miiCnevda samarTlad;1 

  mTargmnelis SeniSvna: harold j. bermani (1918-2007) iyo harvardis samarTlis skolisa 
da mogvianebiT emoris universitetis samarTlis skolis profesori. samarTlis 
istoriisa da filosofiis, SedarebiTi samarTlismcodneobisa da saerTaSoriso sa-
marTlis garda, igi iTvleboda amerikis SeerTebul StatebSi sabWoTa kavSiris sa-
marTlis gamoCenil eqspertad. mniSvnelovani naSromebi miuZRvna aseve samarTlisa da 
religiis urTierTmimarTebis problemebsac. sayovelTaodaa cnobili misi fundamen-
turi naSromi or tomad: samarTali da revolucia (t. I — dasavluri samarTlebrivi tra-
diciis formireba; t. II — protestantuli reformaciis gavlena dasavlur samarTlebriv 
tradiciaze).  

  Targmani Sesrulebulia Semdegi gamocemidan: Harold J. Berman: World Law, in: Fordham 
International Law Journal, Vol. 18, 1995: 1617-1622. 

1  ix.: Mark W. Janis, Jeremy Bentham and the Fashioning of ‘International Law’, 78 American Journal of 
International Law gv. 405 (1984). benTamma erTa samarTlisa da bunebiTi samarTlis gan-
martebani isesxa bleqstonisagan, visi moswavlec da Semdgom ki mudmivi kritikosi Ta-
vadve iyo. bleqstoniseuli definiciis Sesaxeb ix.: Id. gv. 406-07.  
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(2) savaWro da sazRvao samarTlis normebi, romlebic Seexeba saxelmwifo sazR-

vrebs gadaSorebul kerZo garigebebs, rac, benTamis Tanaxmad, erTi an meore suve-

renuli saxelmwifos municipaluri samarTlis meSveobiT regulirdeba; da (3) 

`ormxrivi garigebebi suverenul mxareebs Soris~, is erTaderTi kategoria, rac, 

benTamis Tanaxmad, SeiZleboda wodebuliyo rogorc `erTa-Sorisad~, aseve `sa-

marTlad~.2 jer kidev 1831 wlamde benTamiseuli neologizmi ixsenieboda, ro-

gorc `saSinlad barbarosuli saxelwodeba~ da `mdabali sibilwe~;3 Tumca, igi uk-

ve farTod gamoiyeneboda,4 xolo drosTan erTad saerTaSoriso samarTlis pozi-

tiuri Teoria, romelsac igi moicavda, aseve farTod iqna gavrcelebuli.5  

meoce saukunis meore naxevarSi es `saSinlad barbarosuli saxelwodeba~ ga-

farTovda da moicva iseTi sakiTxebi, rac Znelad Tu ergeba benTamiseul naciona-

listur cnebas. gansakuTrebiT meore msoflio omis Semdgom, mecnierebma daiwyes 

axali saxelebis Zieba samarTlis im sferoebis asaxvisaTvis, romlebic scildeba 

`suverenul mxareTa ormxriv garigebebs~. erTi amgvari saxelwodeba iyo `gaerTi-

anebuli erebis samarTali~ an, ufro farTo mniSvnelobiT, `msoflio organizaci-

aTa samarTali~. sxva saxelwodeba iyo `adamianis uflebaTa samarTali~. Tumca, 

yvelaze ambiciuri mcdeloba im saxelwodebis povnisa, romelic SesabamisobaSi 

iqneboda axali msoflio wesrigis realobasTan, iyo jesapis SemoTavazeba `saer-

TaSoriso samarTlis~ cnebis `transnacionaluri samarTliT~ Canacvlebis Sesa-

xeb. `termini `saerTaSoriso~ damabnevelia~, werda jesapi, `rameTu igi gulis-

xmobs, rom saxeze gvaqvs urTierTobebi mxolod erTi erisa (Tu saxelmwifosi) 

sxva erebTan (Tu saxelmwifoebTan)~.6 saWiroa iseTi termini, ambobda igi, rom ga-

nisazRvros `samarTali, romelic gamoyenebadia kompleqsurad urTierTdakavSi-

rebul msoflio TanamegobrobaSi, romelic SeiZleba iwyebodes individidan da 

                                                 
2  Jeremy Bentham, An Introduction to the Principles of Morals and Legislation gv. 296 (Burns & Hart eds., 

1970). benTami amtkicebs: „sityva saerTaSoriso, unda gaviTvaliswinoT, rom aris axa-
li...“. Tumca, igi amatebs d’agesos (D’Aguesseau, 1668-1751) adrindel mtkicebas, romlis 
mixedviTac, „is, rac saxeldebulia rogorc droit des gens, moxseniebul unda iqnes, 
rogorc droit entre les gens“. Id. gv. 293-94; ix.: Janis, supra sqolio 1, gv. 408-09. jenisi aseve 
uTiTebs d’agesos mtkicebas, rom jus gentium meti sizustisaTvis unda iTargmnos, 
rogorc jus inter gentes. Id.gv. 409, sqolio 27.  

3  Thomas Jefferson Hogg, An Introductory Lecture on the Study of the Civil Law, in The Gladsome Light of 
Jurisprudence: Learning the Law in England and the United States in the Eighteenth and Nineteenth Centuries, 
gv. 115 (Michael H. Hoeflich ed., 1988).  

4  „jer kidev sicocxleSive moeswro benTami misi terminis warmatebas. miseuli cneba 
myarad damkvidrda ara marto inglisurSi, aramed sxva enebSic (mag.: droit international, 
internationals Recht, derecho international, internationaal recht). sadac jer kidev gamoiyeneba „erTa 
samarTlis“ Zveli cneba, rogorc wesi, moiazreba „saerTaSoriso samarTliT“ misi Sec-
vla“. Janis, supra sqolio 1, gv. 415.  

5  ix.: Francis A. Boyle, World Politics and International Law, gv. 18 (1985), „saerTaSoriso iuridiuli 
pozitivizmi ... kvlav dominirebs profesiaSi ...“ Id.  

6  Philip C. Jessup, Transnational Law, gv. 1 (1956). 
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adiodes egreT wodebul `erTa ojaxamde~ an `saxelmwifoTa sazogadoebamde~.7 

`sityva `saerTaSoriso~ araadekvaturia problemis asaxsnelad... termini `saerTa-

Soriso samarTali~ gamousadegaria~.8`nacvlad `saerTaSoriso samarTlisa~, gamo-

viyeneb `transnacionaluri samarTlis~ cnebas, romelic erovnul sazRvrebs gada-

cilebuli moqmedebebisa Tu movlenebis maregulirebel yvela samarTals moicavs. 

igi moicavs rogorc saerTaSoriso sajaro, aseve kerZo samarTals, iseve rogorc 

sxva normebs, romlebic zustad ver Tavsdeba am standartul kategoriebSi~.9  

jesapis definiciis axal sunTqvas garkveulwilad upirispirdeba sityva 

`transnacionaluri~, romelic erovnul saxelmwifos moiazrebs aTvlis mTavar 

wertilad. rodesac Tavad jesapma magaliTis saxiT moixmo is sakiTxebi, romleb-

zec vrceldeba `transnacionaluri~ samarTali, es iyo is Cveuli problemebi, 

romlebic gulisxmoben `suverenul mxareTa Soris ormxriv garigebebs~. mar-

Tlacda, sityva `transnacionaluri~ miuTiTebs ukan — suverenul erovnul sa-

xelmwifoTa epoqisaken da aRniSnavs, rom aucilebelia misi gadalaxva. Tumca, igi 

ar aZlevs axal saxels im axal eras, romelSic Seabija mTelma kacobriobam. Se-

satyvisi saxeli am axali erasaTvis, Cemi azriT, aris `aRmocenebadi msoflio sa-

zogadoeba~, xolo Sesatyvisi saxeli im samarTlisaTvis, romliTac igi imarTeba, 

aris `msoflio samarTali~.10 

msoflio samarTali, nawilobriv, msoflio ekonomikis samarTalia. msoflio 

ekonomika ar aris martooden `transnacionaluri~ ekonomika; igulisxmeba, rom 

igi ar Sedgeba mxolod `ucxouri~ vaWrobisagan, `ucxouri~ investiciebisagan, 

`ucxouri~ gacvliTi tranzaqciebisagan da erovnuli sazRvrebis gareT ganxor-

cielebadi sxva saxis saqmianobisagan. igi aseve moicavs gansazRvruli saxis aqti-

vobebs, romlebic xorcieldeba mocemuli erovnuli saxelmwifos SigniT am sa-

xelmwifos moqalaqeTa mier. vaWrobis gansakuTrebuli saxeebi, investicia da fi-

7  Philip C. Jessup, Transnational Law, gv. 1 (1956). 
8  iqve. 
9  iqve, gv. 2. 
10  mniSvnelovani da farTod gamoyenebadi saxelmZRvanelo, saTauriT transnacionaluri 

samarTlebrivi problemebi, „transnacionalurad“ miiCnevs im gzebs, romlebsac eri 
mimarTavs iseTi problemebis dros, rogoricaa savaWro da savaluto dinebebi, aseve 
imas, Tu rogor akontrolebs igi imigracias an im ucxour movlenebs, rac safrTxes uq-
mnis mis interesebs da zogadad, im gzebs, romlebSic misi saSinao politika „auci-
leblad axdens zegavlenas sxva qveynebsa da maT moqalaqeebze“. „saerTaSoriso samar-
Tlebrivi sistemis amgvari gamoxatuleba SeiZleba ganxilul iqnes transnacionaluri 
xasiaTis mqoned. saerTaSoriso sajaro samarTalTan da saerTaSoriso organizaciaTa 
regulirebasTan erTad, saerTaSoriso samarTlis msgavsi fazebi qmnis ... mTlianobas, 
romelsac winamdebare wigni ganmartavs, rogorc ... „transnacionalur samarTals“.“ 
Henry J. Steiner, Detlev F. Vagts & Harold Hongju Koh, Transnational Legal Problems: Materials and Texts, 
gv. iii-iv (4th Ed. 1994). miuxedavad imisa, rom aRniSnuli definicia sakmaod axlos dgas 
imasTan, rasac me msoflio samarTals vuwodeb, avtorTa mier „transnacionaluri“ Te-
mebi umetesad gamoiyeneba saxelmwifoTaSorisi urTierTobebisTvis maTi mniSvnelobis 
konteqstSi.  
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nansuri tranzaqciebi, ganxorcielebuli, magaliTad, aSS-is bizneskompaniebs So-

ris niu iorksa da kaliforniaSi, SeiZleba Seadgendes msoflio vaWrobis, msof-

lio investiciebis, msoflio finansebis arsebiT nawils. Cven vcxovrobT ara mar-

to `saerTaSoriso~ ekonomikaSi, aramed, aseve, urTierTdamokidebul saSinao eko-

nomikaTa `samyaroSi~. ufro metic, samarTali, romelic awesrigebs ekonomikur 

garigebebs niu iorkisa da kaliforniis bizneskompaniebs Soris, SeiZleba iyos niu 

iorkis, kaliforniis an aSS-is federaluri samarTali, magram es SeiZleba aseve 

iyos msoflio samarTalic. Tu, magaliTad, saqoneli igzavneba kaliforniidan niu 

iorkSi gemis gamoyenebiT, da gadazidva xorcieldeba panamis srutis gavliT, ko-

nosamenti (sazRvao zeddebuli), rogorc wesi, iqneba imave iuridiuli xasiaTisa, 

rogorc is konosamenti, romelic gamoiyeneba eqsport-importis garigebis dros 

msoflios nebismieri ori qveynis kompaniebs Soris: igi warmodgenili iqneba Sem-

degi dokumentebis saxiT: (a) tvirTis gadamzidavis qviTari saqonlis Cabarebis Se-

saxeb; (b) gadazidvis xelSekruleba; (g) saqonelgamanawilebeli dokumenti. Tu 

anazRaureba saqonlisaTvis (romelic igzavneba gemiT, rkinigziT an sahaero 

transportiT) xorcieldeba akreditivis meSveobiT, gamoyenebuli iqneba igive we-

sebi, rogorc es miRebulia akreditiviT warmoebuli angariSsworebisas msofli-

os masStabiT. msoflios eqsportiorebi da importiorebi, msoflios gemTmflo-

belebi, msoflios bankirebi, msoflios sazRvao mzRvevelebi da sxvani, vinc maT-

Tanaa asocirebuli, maTi advokatebis CaTvliT, ayalibeben msoflio Tanamegob-

robas, romelmac, saukuneebis manZilze, Seqmna da kvlavac qmnis samarTals, rom-

lis meSveobiTac mowesrigebulia maTi sxvadasxvagvari garigeba.11 da am samarTlis 

mravali Semadgeneli nawili gamoyenebadia aseve saSinao komerciul garigebebSi. 

oficialurad, samarTali, romelic gamoiyeneba komerciuli garigebis mimarT, 

unda iyos municipaluri samarTali, magram municipaluri sasamarTlo aamoqme-

debs saxelSekrulebo pirobebs da garigebaTa gansazRvrul SemTxvevebSi aRniS-

nuli pirobebi swored is CveulebiTi pirobebia, romlebic msoflio vaWrobaSi ga-

moiyeneba da, am mniSvnelobiT, ayalibebs msoflio samarTals.  

msoflio vaWrobis samarTali, rasakvirvelia, nawilobriv regulirdeba saer-

TaSoriso konvenciebiTa da aseve erovnul saxelmwifoTa samarTliT. xolo rac 

Seexeba mis mkacrad komerciul aspeqtebs, aq ukve am garigebaTa pirveladi wyaroa 

masSi CarTul mxareTa qcevis modelebi da normebi. bleqstoni da misi winamorbed-

ni samarTlianad uwodebdnen mas ius gentium-s, mxedvelobaSi hqondaT ra am termi-

nis ufro Zveli mniSvneloba, `xalxTa samarTali~, romelic yvelgan moqmedebs. Se-

saZlebelia igi `transnacionalur samarTladac~ iwodebodes, magram es saxelwo-

deba ar gulisxmobs mis universalobas, imas, rom igi gamoyenebadia ekonomikuri 

                                                 
11  ix.: Harold J. Berman, The Law of International Commercial Transactions (Lex Mercatoria), 2 Emory Journal 

of International Dispute Resolution, gv. 235 (1988); Harold J. Berman & Felix J. Dasser, The ‘New’ Law 
Merchant and the ‘Old’: Sources, Content and Legitimacy, in Lex Mercatoria and Arbitration – A discussion of 
the New Law Merchant, gv. 21-36 (Thomas E. Carbonneau ed., 1990). 
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subieqtebis mier gansazRvruli saxis saSinao da sagareo saqmianobis ganxorcie-

lebisas.  

saqonlis gadazidvis samarTali, rasakvirvelia, aris msoflio ekonomikuri 

samarTlis mxolod erTi nawili. samarTali, romelic awesrigebs fulad mimoqce-

vas da masTan dakavSirebul safinanso garigebebs, meore nawilia, xolo samarTa-

li, romelic pirdapir ucxour investiciebs awesrigebs — mesame. saerTaSoriso da 

erovnuli samarTali ufro mniSvnelovan rols asrulebs ucxouri gacvliTi 

tranzaqciebisa da pirdapiri ucxouri investiciebis regulirebaSi, vidre msof-

lio savaWro garigebebis mowesrigebaSi. aseve, CveulebiTi msoflio samarTali, 

dafuZnebuli ekonomikur subieqtTa saxelSekrulebo praqtikaze, asrulebs mniS-

vnelovan rols fulsa da investiciasTan dakavSirebiTac. amasTanave, paralelur 

cvlilebebs sxvadasxva qveynis kanonmdeblobaSi da saerTaSoriso SeTanxmebaTa 

aRiarebas arsebiTi wvlili Seaqvs msoflio samarTlis aRniSnul sferoebSic, ise-

ve rogorc es ukve moxda saqonlis gadazidvis sferoSi. amdenad, rodesac sauba-

ria msoflio samarTalze, aucilebelia, masSi igulisxmebodes ara marto msof-

lio CveulebiTi samarTali, zeviT ganxiluli mniSvnelobiT, aramed, aseve, saer-

TaSoriso samarTali benTamis gagebiT da transnacionaluri samarTalic jesapis 

gagebiT. 

msoflio vaWrobaSi, finansebSi, investiciebsa da sxva saxis ekonomikur saqmi-

anobaSi CarTul pirTa msoflio Tanamegobrobebis garda, arsebobs kidev mravali 

saxis Tanamegobroba, romelic moicavs aTasobiT moxalise, aramomgebian, arasam-

Tavrobo msoflio organizaciebs da aerTianebs wevrebs mravali qveynidan. maT 

rigSia organizaciebi, romlebic msoflios masStabiT cdiloben, xeli Seuwyon da 

ganaviTaron medicina da jandacva, adamianis uflebebi, sabunebismetyvelo da so-

cialuri mecnierebani, sainJinro proeqtebi, mogzauroba, samoqalaqo da politi-

kuri uflebebi, qvelmoqmedeba da Tanadgoma, garemos dacva, msoflio mSvidoba, 

saerTaSoriso samarTali, sporti da dasveneba da kidev mravali saxis aqtivoba.12 

interesebi, romelTac es asociaciebi warmoadgenen, ayalibebs msoflio urTier-

TobaTa did infrastruqturas, moicavs qcevis modelebsa da normebs, rac sayo-

velTaod aRiarebul uflebebsa da movaleobebs warmoSobs. ubralo damTxveva 

namdvilad ar aris is, rom sahaero moZraobis kontrolis wesebi, calke magaliTad 

rom ganvixiloT, identuria msoflios yvela mTavar aeroportSi.  

is, rom kacobriobam Tavs datexili ori msoflio omis Semdeg miaRwia axal 

wertils mis istoriaSi, is, rom msofliom Seabija globaluri urTierTdamokide-

                                                 
12  ix.: John Boli & George M. Thomas, Organizing the World Policy: INGOs Since 1875 (Feb. 1995) (naSromi, 

warmodgenili saerTaSoriso kvlevis asociaciis yovelwliur Sexvedraze, CikagoSi, 
inaxeba avtorebTan), sadac gaanalizebulia monacemebi 6000-ze meti saerTaSoriso ara-
samTavrobo organizaciisa, romlebic dafuZnebulia 1920-1988 wlebs Soris da 
aRniSnulia saerTaSoriso asociaciaTa kavSiris mier gamoqveynebuli saerTaSoriso 
organizaciebis weliwdeulis (Yearbook of International Organizations of the Union of International 
Associations) 1985 da 1988 wlebis gamocemebSi. 



harold j. bermani,  msoflio samarTali  

 457

bulebis axal eraSi, is, rom planeta dedamiwis yoveli mosaxle saerTo bediTaa 

dakavSirebuli erTmaneTTan, ukve aris istoriuli faqti, politikuri faqti, 

ekonomikuri faqti, sociologiuri faqti, ramac, rogorc iqna, dedamiwis mkvid-

rTa umravlesobis cnobierebaSi SeaRwia. Tumca, ufro rTuli iyo iuridiul mec-

nierebaSi Tu Cvens samarTlis skolaTa kurikulumebSi misi SeRweva. Cven kvlav 

gvaiZuleben, erTmaneTisgan gavmijnoT saerTaSoriso samarTali da SedarebiTi 

samarTlismcodneoba, orive ki — im sazogadoebaTa CveulebiTi samarTlisagan, 

romlebic scildebian erovnul sazRvrebs.  

benTamiseulma koncefciam, rom mxolod suverenuli saxelmwifoebi qmnian sa-

marTals da, Sesabamisad, saerTaSoriso samarTali iqmneba martooden suverenul 

saxelmwifoTa Soris dadebul SeTanxmebaTa safuZvelze, erTa samarTlis tradi-

ciul wyaroTagan gandevna rogorc civilizebuli samyaros sxvadasxva samar-

Tlebrivi sistemis saerTo maxasiaTeblebi, rasac adre bunebiT samarTlad moix-

seniebdnen, aseve savaWro da sazRvao samarTali, rac im transnacionalur sazoga-

doebaTa CveulebiTi samarTlis magaliTs warmoadgenda, romlis wevrebic, ro-

gorc wesi, erTze meti saxelmwifos moqalaqeebi iyvnen. saerTaSoriso samarTlis 

definicia davtovoT im saxiT, ra saxiTac arsebobs, magram SevecadoT da vipovoT 

axali saxeli, romelic kidev erTxel gaaerTianebs saxelmwifoTaSoris samar-

Tals, erTi mxriv, kacobriobis saerTo samarTalTan, xolo, meore mxriv, sxvadas-

xva msoflio Tanamegobrobis CveulebiT samarTalTan. Cven vsaubrobT msoflio 

ekonomikaze da ara marto saerTaSoriso ekonomikasa Tu transnacionalur ekono-

mikaze; misi Semadgenelia ara marto saxelmwifoebi, aramed, aseve, da upiratesad, 

ekonomikuri sawarmoebi. mjera, amgvaradve mogviwevs, da SesaZloa es ocdameerTe 

saukunis dadgomamdec moxdes, saubari msoflio samarTlis Sesaxebac. 

inglisuridan Targmna laSa bregvaZem 

TinaTin wereTlis saxelmwifosa da  

samarTlis institutis direqtori 
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oTar gamyreliZe


daskvna Temur cqitiSvilis sadisertacio naSromze: 

adamianis sicocxlisa da janmrTelobisTvis safrTxis Semqmneli 

deliqtebi 

Temur cqitiSvilis dasaxelebuli naSromi SedarebiTsamarTlebrivi gamok-

vlevaa. qarTul sisxlis samarTalSi arsebuli mdgomareoba sicocxlisa da jan-

mrTelobisTvis safrTxis Semqmnel deliqtebTan dakavSirebiT Sedarebulia ger-

manul sisxlis samarTalTan. am saxis naSromi qarTul enaze pirvelad daiwera. es 

naSromi imiTac sayuradReboa, rom masSi maRalmecnierul doneze gaSuqebulia sa-

marTlebrivi azrovnebis TvalsazrisiT iseTi ganviTarebuli qveynis literatu-

ra da kanonmdebloba, rogoricaa germania. 

naSromi TerTmeti Tavisgan Sedgeba. Tavdapirvelad avtori mimoixilavs sa-

kiTxis istorias. aq mokled aris gadmocemuli romis samarTalSi da Zvel qarTul 

samarTalSi arsebuli mdgomareoba. `ganviTarebis dabal safexurze myofi samar-

TlisaTvis, — wers Sesabamis literaturaze miTiTebiT T. cqitiSvili, — ucxo iyo 

daumTavrebeli danaSaulis cneba da is qmedeba, romelic ar iwvevda samarTlebri-

vi sikeTis xelyofas, isjeboda, rogorc damTavrebuli danaSauli~ (ix. me-13 gv.). 

amis Semdeg avtori mokled ganmartavs, ram gamoiwvia kanonmdeblobaSi safrTxis 

deliqtebis Semotana da aRniSnavs, rom es sakiTxi, rogorc literaturaSia aRniS-

nuli, teqnikis TandaTanobiTi ganviTarebis Sedegs warmoadgens. 

momdevno gverdze avtori iwyebs sakiTxis dRevandeli mdgomareobis gaSuqe-

bas. igi ar eTanxmeba im avtorebis Sexedulebas, romlebic am TvalsazrisiT de-

liqtebs or jgufad — Sedegian da safrTxis Semqmnel deliqtebad yofen. T. cqi-

tiSvili iziarebs qarTul literaturaSi SemuSavebul Tvalsazriss, romlis mi-

xedviTac deliqtebi unda daiyos sam jgufad: 1) abstraqtuli safrTxis deliqti; 

2) konkretuli safrTxis deliqti; 3) xelyofis deliqti.

gansaxilveli naSromis meore Tavi abstraqtuli safrTxis deliqtebis bune-

bis gamokvlevas eZRvneba. aq avtori ganixilavs im sakiTxs, Tu rogor unda gavmij-

noT erTmaneTisgan abstraqtuli da konkretuli safrTxis deliqtebi. sabolood 

is im daskvnamde midis, rom konkretuli safrTxis deliqtTan gvaqvs saqme mxolod 

maSin, roca kanonmdebeli mosamarTles avaldebulebs, daadginos mizezobrivi 

kavSiri adamianis qmedebasa da safrTxes Soris (ix. 22-e gv.). amis Semdeg avtori 

iwyebs abstraqtuli safrTxis zogad daxasiaTebas. aq ganxilulia germanel da 

qarTvel mecnierTa Sexedulebebi da maTi SedarebiTi analizia mocemuli. 

  mecnierebaTa doqtori, T. wereTlis saxelmwifosa da samarTlis institutis samec-
niero sabWos Tavmjdomare. 
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avtori dawvrilebiT aSuqebs germanul literaturaSi damuSavebul iseT sa-

kiTxebs, rogorebicaa: `abstraqtul-konkretuli~ safrTxis deliqtebi; Sekveci-

li Semadgenlobebi, rogorc abstraqtuli safrTxis deliqtebi; denadi abstraq-

tuli safrTxis deliqtebi; mizniT dafuZnebuli (gamizvniTi) abstraqtuli saf-

rTxis deliqtebi; motiviT dafuZnebuli abstraqtuli safrTxis deliqtebi (69-e 

gv.) da sxva. 

abstraqtuli safrTxis deliqtebis bunebis vrceli gamokvlevis Semdeg, ro-

melic naSromis oTxmoc gverdze mets moicavs, avtori akeTebs Sejamebas. ab-

straqtuli safrTxis deliqtebi imitom aris `abstraqtuli~, rom isini `TavianTi 

bunebiT da cxovrebiseuli gamocdilebidan gamomdinare, — wers igi, — saSiSia sa-

marTliT daculi sikeTisaTvis da SeuZliaT samarTlebrivi sikeTis dazianebis 

gamowveva (ix. 88-e gv.).  

Tumca es ar niSnavs imas, rom abstraqtuli safrTxis deliqtebis Cadenis 

dros `gamoricxuli iyos konkretuli safrTxis arseboba an samarTlebrivi sike-

Tis dazianeba~ (iqve). aseve iTqmis danaSaulis Cadenis teritoriul principzec. 

amis nimuSad avtors moaqvs saqarTvelos ss kodeqsis 317-e muxli — mowodeba sa-

xelmwifo xelisuflebis damxobisken an ZaladobiT Secvlisken. es mowodeba, av-

toris azriT, SeiZleba moxdes televiziis an internetis meSveobiT da gavrcel-

des sxva saxelmwifos teritoriazec. man SeiZleba saxelmwifo gadatrialebis 

safrTxe Seqmnas saqarTvelos teritoriaze (ix. 89-e gv.). 

gansaxilveli naSromis me-3 Tavi konkretuli safrTxis deliqtebs eZRvneba. 

Tavdapirvelad avtori `safrTxis cnebas~ ganixilavs. upirveles yovlisa, igi er-

TmaneTisagan mijnavs safrTxes obieqturi da subieqturi gagebiT. avtori savse-

biT marTalia, roca konkretuli safrTxis dasabuTebisaTvis or garemoebas us-

vams xazs. pirvelia adamianis iseTi araswori moqmedeba, romelic konkretuli 

safrTxis aucilebeli winapirobaa, xolo meorea msxverplis mdgomareoba. msxver-

plic samarTaldarRvevis farglebSi unda aRmoCndes. 

konkretuli safrTxis deliqtis nimuSad avtori asaxelebs saqarTvelos ss 

kodeqsis 127-e muxliT aRweril Semadgenlobas, romlis mixedviT pasuxismgeblo-

bas iwvevs `sicocxlisaTvis saSiS mdgomareobaSi imis Cayeneba, visac SesaZleblo-

ba ara aqvs miiRos zomebi Tavis dasacavad~. aq, rogorc vxedavT, or garemoebazea 

yuradReba gamaxvilebuli: 1. sicocxlisaTvis saSiSi qmedeba da 2. msxverplis moq-

ceva am qmedebiT Seqmnili safrTxis qveS. 

rogorc avtori aRniSnavs, germaniis saimperio sasamarTlo konkretuli saf-

rTxis aseT gagebas adre ar iziarebda. magram es Sexeduleba Semdeg TandaTanobiT 

Seicvala. `germaniis Tanamedrove marTlmsajuleba, — wers avtori, — miiCnevs, 

rom konkretuli safrTxis arseboba maSin SeiZleba davuSvaT, roca samarTlebri-

vi sikeTis obieqti saSiSroebis zonaSia moqceuli~ (ix. me-100 gv.). 
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miuxedavad amisa, germanul sisxlis samarTlis mecnierebaSi sxvadasxva azri 

gamoiTqva imis dasazusteblad, `konkretul safrTxeze marTlmsajulebis mier 

SemoTavazebuli gansazRvreba ise gardaeqmnaT, rom misTvis ufro meti praqtiku-

li mniSvneloba mieniWebinaT~ (ix. 101-e gv.). amis Semdeg avtori kritikulad gani-

xilavs germanul literaturaSi gamoTqmul mosazrebebs konkretuli safrTxis 

cnebis sakiTxTan dakavSirebiT. 

momdevno paragrafebSi TanmimdevrobiT aris mocemuli qmedebis saSiSroebis 

obieqturi Sefaseba da ganxilulia mizezobrivi kavSiris sakiTxi konkretuli 

safrTxis deliqtebSi. 

naSromis me-4 TavSi ganxilulia `ganzraxva da gaufrTxilebloba safrTxis 

deliqtebSi~. aq kritikulad aris warmodgenili qarTvel avtorTa naazrevi. sabo-

lood avtori im daskvnamde midis, rom `abstraqtuli safrTxis deliqtebi SeiZ-

leba ganxorcieldes rogorc iribi ganzraxviT, ise TviTimedovnebiT~ (ix. 144-e 

gv.). 

naSromis me-5 Tavi `samarTlebrivi sikeTis dacvas~ eZRvneba. pirvel parag-

rafSi ganxilulia samarTlebrivi sikeTis cneba. am cnebis irgvliv msjeloba, ro-

gorc gansaxilveli naSromis avtori aRniSnavs, germanul literaturaSi jer ki-

dev me-19 saukunis ocdaaTiani wlebidan daiwyo. rac Seexeba qarTul iuridiul 

literaturas, aq damkvidrebuli iyo danaSaulis obieqtis cneba. danaSauli iyo-

foda oTx niSnad: obieqti, subieqti, obieqturi mxare, subieqturi mxare. es siste-

ma qarTul iuridiul literaturaSi rusuli sabWouri literaturidan Semovida. 

rogorc Cans, is rusul iuridiul literaturaSi ideologiuri TvalsazrisiT 

SemuSavda, raTa dasavleT evropaSi Seqmnili e.w. burJuaziul qveynebSi SemuSave-

buli danaSaulis samniSnovani cnebisTvis gverdi aevloT. avtori savsebiT marTa-

lia, roca `danaSaulis obieqts~ uaryofs da mis nacvlad moiTxovs `samarTlebri-

vi~ sikeTis cnebis damkvidrebas. damnaSave xelyofs ara kanoniT dacul obieqts, 

aramed `samarTlebriv sikeTes~. es termini, rogorc naSromis avtori miuTiTebs, 

ukve damkvidrda qarTul sakanonmdeblo praqtikaSi. igi amis nimuSad savsebiT 

sworad miuTiTebs saqarTvelos 1999 wlis 22 ivlisis sisxlis samarTlis kodeqsis 

28-e, 30-e da 31-e muxlebis teqstebs, sadac es terminia gamoyenebuli (ix. 152-e gv.). 

amis Semdeg avtori samarTlebriv sikeTes ganixilavs rogorc individualur 

da zeindividualur sikeTes. naSromSi samarTlebrivi sikeTe filosofiuri kuTx-

iT aris gaSuqebuli. avtori mokled ganixilavs qarTveli filosofosebis, s. ava-

lianis, g. TevzaZis, S. nucubiZis, aseve cnobili iuristis, ir. surgulaZis da ger-

maneli filosofosis n. hartmanis da sxvaTa mosazrebebs. sabolood, germaneli 

iuristis, h. velcelis, mosazrebis kritikuli Sefasebis Semdeg, avtori iziarebs 

Sexedulebas, romlis mixedviT, `samarTlebrivi sikeTis ukan yovelTvis dgas misi 

matarebeli. es SeiZleba iyos individi, sazogadoeba an saxelmwifo. aqedan gamom-

dinareobs samarTlebriv sikeTeTa dayofa individualur da araindividualur 

samarTlebriv sikeTeebad~ (ix. 161-e gv.). 
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sabolood avtori askvnis: msxverpli ufro metad individs, konkretul ada-

mians unda niSnavdes, romelic dazaralda, an romelsac safrTxe Seeqmna danaSau-

lis Sedegad. `Tumca, SeiZleba msxverplis cneba ori — farTo da viwro mniSvnelo-

biT gamoviyenoT. viwro gagebiT msxverpli unda gulisxmobdes mxolod individs 

maSin, roca msxverplSi farTo gagebiT SeiZleba sazogadoeba da saxelmwifo movi-

azroT~ (iqve). 

am Tavis me-8 paragrafSi ganxilulia Rirebulebis, samarTlebrivi sikeTis da 

uflebis urTierTmimarTebis sakiTxi. filosofiur literaturaSi sikeTe ab-

straqtul movlenad aris miCneuli, magram am Tvalsazriss ar eTanxmeba avtori 

da miiCnevs, rom Tu sicocxle `samarTlis normis mizania, igulisxmeba sicocxlis 

idea, romelic abstraqtulia. sicocxleSi, rogorc samarTlebriv sikeTeSi, vgu-

lisxmobT konkretul adamianTa sicocxles, romlis danaSaulebrivi xelyofac 

aris SesaZlebeli~ (ix. 173-174-e gv.). avtori erTmaneTisgan mijnavs Rirebulebas 

da sikeTes. igi qarTveli filosofosis, g. TevzaZis, mosazrebaze dayrdnobiT 

wers: `Rirebuleba sinamdvileSi ar arsebobs, xolo sikeTe, rogorc Rirebuli sa-

gani, sinamdvileSi arsebobs~ (ix. 174-e gv.). 

aqedan avtori daaskvnis, rom Rirebuleba, iseve rogorc sikeTe, arsis sferos 

miekuTvneba, radgan arsi, arseboba ornairia — realuri da idealuri. Rirebuleba 

obieqturi kategoriaa, romelsac adamiani aRiqvams da swored es aRqmaa subieqtu-

ri. sabolood avtori daaskvnis, rom `samarTlebrivi sikeTe Rirebulebisgan gan-

sxvavebiT, konkretulia, magram unda aRiniSnos isic, rom samarTlebrivi sikeTe 

yovelTvis ar atarebs konkretul (araabstraqtul) xasiaTs. magaliTad, sazoga-

doebrivi zneoba, rogorc sisxlis samarTliT daculi sikeTe~ (ix. 175-e gv.). 

amis Semdeg avtori iwyebs im sakiTxis kvlevas, ra damokidebuleba arsebobs 

samarTlebriv sikeTesa da uflebas Soris. kerZod, igi svams kiTxvas: `aris Tu ara 

samarTlebrivi sikeTe ufleba~ (ix. 176-e gv.). sakiTxis mokle mimoxilvis Semdeg 

naSromSi vkiTxulobT: `Tu ufleba konkretul individs ekuTvnis, es imas niSnavs, 

rom ufleba drois gansazRvrul monakveTSi arsebobs. garkveuli drois gasvlis 

Semdeg ufleba SeiZleba moispos da swored es miuTiTebs mis aramaradiul, ara-

zedroul bunebaze, rac imas xom ar metyvelebs, rom ufleba SeiZleba ar iyos Ri-

rebuleba? aRniSnuli sakiTxis siRrmiseuli Seswavla scdeba winamdebare naSro-

mis farglebs da damatebiT kvlevas moiTxovs~ (ix. 177-e gv.). 

naSromis me-6 Tavi danaSaulis mcdelobisa da safrTxis Semqmneli deliqte-

bis urTierTobebs eZRvneba. am problemis irgvliv gansakuTrebiT bevria daweri-

li germanul enaze. sakmao literatura Seiqmna qarTuladac. yvelaze did davas 

mainc mcdelobisa da konkretuli safrTxis deliqtebis urTierToba iwvevs. es 

dava jer kidevac SveicariaSi daiwyo me-19 saukuneSi, roca daaskvnes, rom mcde-

loba SesaZlebelia mxolod pirdapiri ganzraxviT. am Teoriis zegavleniT iyo, 

rom jer kidev saqarTvelos 1960 wlis sisxlis samarTlis kodeqsis 128-e muxliT 
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dawesda adamianis sicocxlisaTvis safrTxis Seqmna, roca damnaSave moqmedebda 

arapirdapiri ganzraxviT da Sedegi ar ganxorcielda (ix. ss-is 127-e mux.). amiT ka-

nonmdebelma Seavso is xarvezi, romelic arapirdapiri ganzraxvis dros Sedegis 

ganuxorcieleblobam warmoSva. 

am sakiTxTan dakavSirebiT naSromis avtori dawvrilebiT ganixilavs qarTul 

iuridiul literaturaSi Seqmnil mdgomareobas. qarTul literaturaSi profe-

sori m. turava pirveli iyo, vinc arapirdapiri ganzraxviT mcdelobis ideas dau-

Wira mxari. am sakiTxis gadawyvetaSi mas gansakuTrebiT uSlida xels ss kodeqsis 

127-e muxli. amitom igi Seecada daesabuTebina, rom ss kodeqsis 127-e muxliT SeiZ-

leba dakvalificirdes iseTi qmedeba, romelsac Sedegi (adamianis sikvdili) SeeZ-

lo gamoewvia TviTimedovnebiT (gaufrTxilebloba). gansaxilvel naSromSi gaSu-

qebulia agreTve sxva qarTvel avtorTa Sexedulebebic. avtori savsebiT sworad 

daaskvnis, rom mcdeloba mxolod pirdapiri ganzraxviTaa SesaZlebeli. metad sa-

yuradReboa am sakiTxTan dakavSirebiT misi msjeloba. T. cqitiSvili, germaneli 

mecnieris, k. bindingis, Tvalsazrisze dayrdnobiT, wers: `marTalia, saqarTvelos 

ssk-is mixedviT, eventualuri ganzraxvac ganzraxvis saxea, magram eventualuri 

ganzraxviT qmedebis ganxorcielebisas mainc ver vityviT, rom damnaSavem mar-

TlsawinaaRmdego Sedegis gamowveva ganizraxao. sityva `ganizraxa~ pirdapir gan-

zraxvas gulisxmobs~ (ix. 210-e gv.). 

amis Semdeg Temur cqitiSvili ganixilavs me-19 saukunis Sveicarieli krimina-

listis, k. Stosis da im germanulenovan mecnierTa Sexedulebebs, romlebic ara-

pirdapiri ganzraxviT mcdelobis SesaZleblobas uaryofen. magram igi ar kmayo-

fildeba mxolod germanuli literaturis ganxilviT da aRniSnavs, rom `eventua-

luri ganzraxviT danaSaulis mcdelobis ideas uaryofen amerikul, frangul, 

italiur da rusul sisxlis samarTlis mecnierebaSic~ (ix. 212-e gv.). 

sabolood T. cqitiSvili im daskvnamde midis, rom `roca damnaSaves samar-

Tlebrivi sikeTis xelyofis survili ar gaaCnia da Sedegis dadgomas mxolod Se-

saZleblad miiCnevs, qmedeba unda dakvalificirdes im muxliT, romelic saf-

rTxis Semqmneli deliqtis dasjadobas iTvaliswinebs~ (ix. 230-e gv.). 

naSromis me-7 Tavi SedegiT kvalificirebuli safrTxis Semqmneli deliqtis 

mcdelobis sakiTxs eZRvneba. aq TvalSi gvxvdeba erTi metad sayuradRebo debu-

leba. rodis iTvleba qmedeba ganzrax Cadenilad? Cveulebriv, viciT, rom qmedeba 

ganzraxia maSin, roca adamians Secnobili aqvs garegnulad gamoxatuli Tavisi 

sxeulebrivi moZraoba. magaliTad, mZRoli marTavs manqanas ganzrax, radgan man 

icis, rasac akeTebs. magram es mTlad ase ar aris maSin, roca es qmedeba SedegTan 

aris dakavSirebuli. am dros qmedebisa da Sedegis erTmaneTisgan gamijvna ar SeiZ-

leba. 

savsebiT sworad msjelobs avtori, roca amtkicebs, rom `moZraobis usaf-

rTxoebis wesebis darRvevis msgavsad unda gadawydes saqme maSinac, roca tyeSi 

cecxlis danTebis Semdeg usafrTxoebis wesebis darRvevas tyeSi xanZris gaCena 
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mohyveba. cecxlis danTeba, marTalia, Segnebuli qmedebaa, magram igi ar SeiZleba 

CaiTvalos ganzrax qmedebad, ramdenadac cecxlis danTeba moxda ara tyeSi xan-

Zris gaCenis, aramed gaTbobis mizniT~ (ix. 239-e gv.). 

cecxlis danTeba ganzrax moqmedebad CaiTvleba mxolod im SemTxvevaSi, Tu 

mas tyeSi cecxlis gaCenisagan damoukideblad ganvixilavT. ase rom, qmedebis Sina-

arss, mis subieqtur mxares msgavs SemTxvevaSi Sedegi gansazRvravs. mxolod amis 

Semdeg iwyebs avtori im sakiTxis kvlevas, SesaZlebelia Tu ara SedegiT kvalifi-

cirebuli safrTxis Semqmneli deliqtis mcdeloba. 

T. cqitiSvili sanimuSod ixilavs saqarTvelos ss kodeqsis 131-e muxliT (Sid-

sis Seyra) aRweril Semadgenlobas. am muxlis me-2 nawiliT pasuxismgebloba dawe-

sebulia `sxvisTvis Sidsis ganzrax SeyrisTvis~, xolo me-4 nawiliT isjeba ori an 

meti pirisaTvis Sidsis ganzrax Seyra. rogor unda dakvalificirdes qmedeba, ro-

desac damnaSavis ganzraxva moicavda ori an meti adamianisaTvis Sidsis Seyras, 

magram Sedegi ar ganxorcielda da, oris nacvlad, SidsiT mxolod erTi adamiani 

daavadda? T. cqitiSvilis azriT, `albaT ufro marTebuli iqneboda, Tu qmedebas 

davakvalificirebT mxolod ssk-is 131-e muxlis me-4 nawiliT gaTvaliswinebuli 

Semadgenlobis mcdelobiT. vinaidan damnaSavis ganzraxviT moculi iyo ori an me-

ti adamianis SidsiT dainficireba~ (ix. 240-e gv.). aqve avtori imowmebs sasamarTlo 

praqtikas, sadac sakiTxi analogiurad wydeba (ix. sqolio 809-e.). 

avtoris azriT, mcdelobad unda dakvalificirdes agreTve iseTi SemTxveva, 

roca damnaSavis ganzraxva, marTalia, moicavda ori an meti adamianisaTvis Sidsis 

Seyras, magram sinamdvileSi arcerTi maTgani ar daavadebula. Tumca `zemoT moy-

vanili SedegiT kvalificirebuli Semadgenlobis mcdelobis SemTxvevisagan gan-

sxvavebiT, mosamarTlem am ukanasknel SemTxvevaSi damnaSaves kodeqsiT gaTvalis-

winebuli sanqciis farglebSi ufro msubuqi sasjeli unda dauniSnos, vinaidan sa-

xeze ar aris araTu makvalificirebeli, aramed ZiriTadi Semadgenlobis damafuZ-

nebeli Sedegic~ (ix. 241-e gv.). 

amis Semdeg avtori, sxva sakiTxebTan erTad, dawvrilebiT msjelobs saqar-

Tvelos ss kodeqsis me-11 muxlis subieqtur mxaresTan dakavSirebiT. sayuradRe-

boa, rom igi iZleva am muxlis axlebur gagebas. me-11 muxlis pirveli nawilis Ta-

naxmad, `Tu sisxlis samarTlis kanoni iTvaliswinebs sasjelis gadidebas im Tanam-

devi Sedegis dadgomis gamo, romelsac ar moicavda damnaSavis ganzraxva, maSin 

aseTi gadideba SesaZlebelia mxolod im SemTxvevaSi, rodesac pirma es Sedegi ga-

ufrTxileblobiT ganaxorciela, aseTi danaSauli ganzrax danaSaulad CaiTvle-

ba~. msgavsi muxli saqarTvelos 1960 w. sisxlis samarTlis kodeqsSic iyo Setani-

li. Tumca, muxlis formulirebaSi maSin ar gvxvdeboda sityvebi `aseTi danaSauli 

ganzrax danaSaulad CaiTvleba~. 

am debulebaze dayrdnobiT, T. cqitiSvili wers: `q. mWedliSvili-hedrixi da i. 

dvaliZe marTebulad uaryofen namdvili SedegiT kvalificirebuli deliqtis 
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mcdelobis ideas~ (ix. 249-250-e gv.). sanimuSod igi iSveliebs ssk-is 133-e muxls, 

sadac pasuxismgeblobaa dawesebuli ukanono abortisaTvis. magaliTad, eqimi or-

sul qals ukeTebs aborts, magram qali daiRupeba. rogor unda davakvalifici-

roT es qmedeba? Cemi azriT, savsebiT marTalia avtori, roca am qmedebas ase akva-

lificirebs: ramdenadac `Sedegi ar aris damnaSavis ganzraxviT moculi, mcdelo-

bis debulebas ssk-is 133-e muxlis me-3 nawiliT gaTvaliswinebuli Semadgenlobis 

mimarT ver gavavrcelebT, miuxedavad imisa, rom Sedegis gamowvevas safuZvlad 

ganzraxi moqmedeba udevs da qmedeba unda dakvalificirdes danaSaulTa erTob-

liobiT. kerZod, ssk-is me-19 muxliT da 133-e muxlis pirveli nawiliT (ukanono 

abortis mcdeloba) da ssk-is 116-e muxliT (gaufrTxileblobiT sicocxlis mos-

poba)~ (ix. 249-e gv.). 

momdevno (me-8) TavSi gamokvleulia danaSaulze nebayoflobiT xelis aReba 

da qmediTi monanieba safrTxis Semqmnel deliqtebSi. aq sakiTxi SedarebiT mok-

led aris ganxiluli. sabolood avtori im daskvnamde midis, rom safrTxis Sem-

qmnel deliqtebSi danaSaulze nebayoflobiT xelis aReba SeiZleba, `vinaidan am 

deliqtebis momzadeba da mcdeloba SesaZlebelia~ (264-e gv.). Tumca es yvela saxis 

safrTxis deliqtebs ar exeba. magaliTad, `wminda umoqmedobis safrTxis deliq-

tebSi, — rogorc avtori aRniSnavs, — danaSaulis momzadeba da mcdeloba SeuZle-

belia, rac am deliqtebSi danaSaulze nebayoflobiT xelis aRebis SesaZleblobas 

gamoricxavs~ (ix. 264-e gv.). 

me-9 TavSi ganxilulia `Tanamonawileoba safrTxis deliqtebSi~. yuradRebas 

ipyrobs Tanamonawileobis dasjadobis safuZvlis sakiTxi, romlis mixedviT Tana-

monawileni erTian umarTlobas axorcieleben. TanamonawileTa mier erTiani 

umarTlobis ganxorcieleba ki Sedegisadmi yvela Tanamonawilis mier erTnairi 

subieqturi damokidebulebis gareSe SeuZlebelia. Sedegisadmi erTnair subieq-

tur damokidebulebaSi igulisxmeba is, rom yvela Tanamonawile unda moqmedebdes 

Sedegisadmi pirdapiri ganzraxviT. am debulebaze dayrdnobiT, T. cqitiSvili 

wers: `safrTxis Semqmneli deliqtebis ganxorcielebisas, Tanamonawile unda ac-

nobierebdes, rom igi monawileobas iRebs iseTi qmedebis ganxorcielebaSi, rome-

lic safrTxes uqmnis samarTliT dacul sikeTes~ (ix. 277-e gv.). 

amis Semdeg avtori dawvrilebiT exeba im sakiTxs, SesaZlebelia Tu ara Tana-

monawilis pasuxismgebloba amsruleblis gaufrTxileblobiT gamowveuli Sede-

gisaTvis (ssk-is me-11 muxli). T. cqitiSvili iziarebs qarTul sisxlis samarTalSi 

gamoTqmul mosazrebas da amtkicebs, rom Tanamonawile pasuxs agebs im SedegisaT-

vis, romelic amsruleblis moqmedebas gaufrTxileblobiT mohyva. 

`maSin, roca TanamonawileobiT ganxorcielebul safrTxis Semqmnel ganzrax 

qmedebas mZime Sedegi mohyveba, — wers T. cqitiSvili, — romelic makvalificire-

bel Semadgenlobas afuZnebs da araa moculi damnaSavis ganzraxviT, Tanamonawi-

leebs pasuxismgebloba unda daekisroT safrTxis Semqmneli ZiriTadi ganzraxi 

deliqtis TanamonawileobiT ganxorcielebisaTvis, xolo gaufrTxileblobiT ga-
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mowveuli makvalificirebeli SedegisaTvis sasjeli, rogorc erTpirovnul am-

srulebels, damoukideblad unda SeefardoT~ (ix. 283-e gv.). 

am mosazrebis dasabuTebisaTvis naSromis avtori iSveliebs saqarTvelos ssk-

is 133-e muxls. am muxlis pirveli nawiliT pasuxismgeblobaa dawesebuli `ukanono 

abortisaTvis~, xolo me-3 nawiliT isjeba eqimi, Tu misma qmedebam qalis `sicocx-

lis mospoba gamoiwvia~. 

wamqezebeli pasuxs agebs saqarTvelos ssk-is 24-e da 133-e muxlis pirveli na-

wiliT, xolo qalis sicocxlis mospoba mas gaufrTxileblobiT danaSaulad See-

racxeba. 133-e muxlis mesame nawiliT, Cadenili danaSaulis Tanamonawiles, — ro-

gorc naSromis avtori aRniSnavs, — pasuxismgebloba daekisreba `rogorc erTpi-

rovnul amsrulebels~ (286-e gv.). 

aseve wydeba es sakiTxi germanul sisxlissamarTlebriv literaturaSic. ger-

manel mecnierTa azriT, `Tanamonawiles TanamonawileobisaTvis pasuxismgebloba 

ekisreba, — wers naSromis avtori, — ZiriTadi ganzraxi deliqtis ganxorcielebaSi 

monawileobisaTvis, xolo im SedegisaTvis, romlis mimarTac arsebobs gaufrTxi-

leblobiTi damokidebuleba, rogorc amsrulebeli, ise Tanamonawile, e. w. para-

leluri amsruleblobisaTvis isjeba~ (ix. 284-e gv.). 

sabolood avtori akeTebs daskvnas, rom safrTxis Semqmnel deliqtebSi Tana-

monawileobis dasjadobis safuZveli erTiani sisxlissamarTlebrivi umarTlobis 

ganxorcielebaa. sisxlissamarTlebrivi umarTlobis erTianoba ganisazRvreba 

Tanamonawilis qmedebis ara mxolod mizezobrivi kavSiriT SedegTan, aramed subi-

eqturi niSnis erTianobiTac~ (ix. 286-e gv.). 

naSromis me-10 TavSi T. cqitiSvili ganixilavs marTlwinaaRmdegobis sakiTxs 

safrTxis deliqtebSi. am TavSi sakmaod vrclad aris gaSuqebuli marTlwinaaR-

mdegobis sxvadasxva garemoeba, dakavSirebuli rogorc ganzrax, ise gaufrTxi-

leblobiT Cadenil safrTxis Semqmnel deliqtebTan. calkea gamoyofili iseTi 

sakiTxi, rogoricaa, magaliTad, `marTlwinaaRmdegobaze miTiTeba, rogorc qme-

debis Semadgenlobis niSani safrTxis deliqtebSi~. msjelobis sagans warmoadgens 

iseTi sakiTxi, rogoricaa, `marTlwinaaRmdegobis gamomricxveli garemoebebi 

safrTxis deliqtebSi~. 

aq, upirveles yovlisa, gamokvleulia aucilebeli mogeriebis mdgomareoba 

safrTxis Semqmnel deliqtebSi. `Tavdamcvelma Tavdasxma SeiZleba moigerios ise-

Ti qmedebiT, — wers avtori, — romelic iwvevs janmrTelobis dazianebas da saf-

rTxes uqmnis Tavdamsxmelis sicocxles, magram Tu daculia Tavdasxmis saSiSroe-

bis da Tavdacvis Tanafardoba, qmedebis marTlwinaaRmdegoba gamoiricxeba~ (ix. 

301-e gv.). 

amis Semdeg, dasmul sakiTxTan dakavSirebiT, naSromSi ganxilulia ukiduresi 

aucileblobis mdgomareoba, sakuTari Tavis safrTxeSi Cayeneba, movaleobaTa ko-

lizia, marTlzomieri riski. gamokvleulia agreTve marTlwinaaRmdegobis sakiTxi 
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gaufrTxileblobiT Cadenil safrTxis deliqtebSi. avtori calke ikvlevs agreTve 

marTlwinaaRmdegobis gamomricxvel garemoebaTa subieqturi mxaris sakiTxs. ger-

manuli da qarTuli literaturisa da sasamarTlo praqtikis ganxilvis Semdeg av-

tori daaskvnis, rom `rac Seexeba iseT garemoebas, rogoricaa sxvisi Cayeneba saf-

rTxeSi misive TanxmobiT: mecnierTa nawili mas marTlwinaaRmdegobis gamomricx-

vel garemoebad miiCnevs, rac ar SeiZleba gaziarebul iqnas~ (ix. 320-e gv.). 

sakmaod vrceli, TiTqmis as gverdamdea moculobiT naSromis bolo me-11 Ta-

vi, sadac adamianis sicocxlisa da janmrTelobisaTvis safrTxis Semqmnel deliq-

tTa calkeuli Semadgenlobebia ganxiluli. avtori msjelobas iwyebs ssk-is 127-e 

muxlis ganxilviT. igi sworad aRniSnavs, rom ssk-is 127-e muxliT aRwerili qmede-

ba konkretuli safrTxis Semqmneli deliqtia da ar iziarebs im Sexedulebas, TiT-

qos es muxli abstraqtuli safrTxis deliqts iTvaliswinebdes. naSromSi gakri-

tikebulia is Tvalsazrisi, romlis mixedviT ssk-is 127-e muxliT qmedebis kvali-

fikacia mxolod maSinaa SesaZlebeli, roca `sicocxlis mospobis mimarT damnaSa-

ves damokidebuleba eventualuri ganzraxviT ki ara, gaufrTxileblobiT, ker-

Zod, TviTimedovnebiT gaaCnia~ (ix. 323-342-e gv.). 

amis Semdeg avtori ixilavs germaniis ssk-is 221-e paragrafs, sadac saqarTve-

los ssk-is 127-e muxlis msgavsi Semadgenlobaa aRwerili. Tumca, germaniis ssk-is 

221-e paragrafi, Cveni kodeqsis 127-e muxlTan SedarebiT, ufro farTo moculo-

bisaa da moicavs ara marto adamianis sicocxles, aramed janmrTelobasac. amave 

dros, germanel mecnierTa midgoma am muxlisadmi ufro gansxvavebulia. unda iT-

qvas isic, rom T. cqitiSvils qarTuli sisxlis samarTlis kodeqsis xarvezad miaC-

nia is, rom 127-e muxli moicavs safrTxis Seqmnas mxolod sicocxlisaTvis da ar 

icavs adamianis janmrTelobasac. `ramdenadac janmrTeloba, — wers igi, — mniSvne-

lovan samarTlebriv sikeTes warmoadgens, dasjadi unda iyos ara mxolod jan-

mrTelobis xelyofa, aramed aseTi xelyofis safrTxis Seqmnac~ (ix. 325-e gv.). 

sakmaod didi adgili aqvs daTmobili iseT problemas, rogoricaa gansacdel-

Si mitoveba (128-e mux.). am muxlis mixedviT, sicocxlisaTvis saSiS mdgomareobaSi 

myofis dauxmareblad mitoveba pasuxismgeblobas iwvevs im SemTxvevaSi, Tu `mim-

tovebels evaleboda~ mitovebulze zrunva. erT-erTi sakamaTo sakiTxi aq aris av-

toavariis iseTi SemTxveva, roca sicocxlisaTvis saSiS mdgomareobaSi adamiani 

moxvda an mZRolis, an sakuTari braleuli moqmedebiT. ekisreba Tu ara am dros 

mZRols valdebuleba, daexmaros sicocxlisaTvis saSiS mdgomareobaSi myofs? 

sxvadasxva avtorTa mosazrebis gaSuqebis Semdeg T. cqitiSvili daaskvnis: `Tuki, 

dajaxeba arc mZRolis da arc dazaralebulis braliT ar momxdara, aramed sxva 

mizeziT (a/manqanis samuxruWe sistemis gafuWeba), mZRoli am SemTxvevaSi, miuxeda-

vad arabraleuli qmedebisa, samarTlebrivi movaleobis subieqtia~. am debulebis 

dasabuTebulobisaTvis igi imowmebs saqarTvelos uzenaesi sasamarTlos praqti-

kas (ix. 331-e gv.). 
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rac Seexeba im SemTxvevas, roca `safrTxe damnaSavem braleuli ganzraxi qme-

debiT Seqmna da Semdeg ar miiRo zomebi am safrTxis gasaneitraleblad, mas pasu-

xismgebloba daekisreba moqmedebisaTvis da ara umoqmedobisaTvis, gansacdelSi 

mitovebisaTvis~ (ix. 332-e gv.). aq sayuradReboa avtoris Semdegi msjeloba: `roca 

mZRoli moZraobis usafrTxoebis wesebs arRvevs, windauxedaobas iCens, qveiTad 

mosiarules ganuzraxvelad ejaxeba, ris Sedegadac mas janmrTelobas mZimed uzi-

anebs, xolo Semdeg daxmarebas ar aRmouCens da miimaleba, winare qmedeba — dajaxe-

ba ganuzraxveli moqmedebiTi danaSaulia, xolo Semdgomi umoqmedoba — ganzraxi 

danaSauli (gansacdelSi mitoveba)~. 

gansaxilvel naSromSi dawvrilebiTi msjelobis sagans warmoadgens is sakiTxi, 

valdebulia Tu ara adamiani, daexmaros imas, vinc sakuTari sicocxle TviTon Caig-

do safrTxeSi (TviTmkvlelobis cda). literaturaSi gamoTqmulia mosazreba, rom 

Tu adamianma gadawyvita TviTmkvleloba, misi sicocxlis gadarCenisaTvis dauxma-

rebloba ar SeiZleba danaSaulad CaiTvalos. am Tvalsazriss T. cqitiSvili ar 

eTanxmeba. igi aRniSnavs: `dauxmareblobasa da gansacdelSi mitovebaze saubrisas 

unda gaviTvaliswinoT, rom ara aqvs mniSvneloba, Tu ra mizeziT aRmoCnda adamiani 

gansacdelSi, sakuTari Tu sxvisi moqmedebiT. orive SemTxvevaSi erTnairad warmoi-

Soba gansacdelSi myofi adamianis mimarT zrunvis valdebuleba~ (336-e gv.). 

naSromSi miTiTebulia janmrTelobis dacvis kanonis 38-e muxlis teqsti, rome-

lic eqims avaldebulebs, aRmouCinos pacients samedicino daxmareba da uzrunvel-

yos misi uwyvetoba, Tu gamoxatulia sicocxlisaTvis saSiSi, maT Soris TviTmkvle-

lobis mcdelobiT ganpirobebuli mdgomareoba (ix. 337-e gv.). am teqstze dayrdno-

biT, avtori savsebiT samarTlianad daaskvnis: `eqimi sicocxlisaTvis saSiS mdgoma-

reobaSi myof pacientze zrunvisagan ar gaTavisufldeba im sababiT, rom pacientma 

Tavad Caigdo Tavi aseT mdgomareobaSi TviTmkvlelobis mcdelobiT~ (iqve). gamo-

naklisi daSvebulia mxolod dasaxelebuli kanonis 148-e muxliT, roca pacienti 

ukurnebeli seniT aris daavadebuli da imyofeba sikvdilis wina stadiaSi, rac imas 

niSnavs, rom pacientis gankurnebis, gamojanmrTelebis araviTari SesaZlebloba ar 

arsebobs~ (ix. iqve). garda amisa, avtori aqve miuTiTebs evTanaziis SemTxvevasac, 

roca `pacienti ganicdis Zlier autanel tkivils~ (ix. iqve). 

`gansacdelSi mitovebis dros, — daaskvnis sabolood avtori, — ise rogorc si-

cocxlisaTvis saSiS mdgomareobaSi Cayenebisas, damnaSaves sicocxlis mospobis mi-

marT SeuZlebelia gaufrTxileblobiTi damokidebuleba hqondes. marTalia, gan-

sacdelSi mitoveba abstraqtuli safrTxis deliqtia, magram safrTxe, romelic 

msxverplis mimarT arsebobs, konkretulia~ (ix. 342-e gv.). 

amis Semdeg avtori ssk-is 129-e muxls ganixilavs. dauxmareblobisaTvis pasu-

xismgebloba, gansacdelSi mitovebisagan gansxvavebiT, ufro farToa da 129-e mux-

liT daisjeba is, visac gansacdelSi myof pirze zrunvis solidaruli movaleoba 

ekisreba. avtori iziarebs im Sexedulebas, rom dauxmarebloba abstraqtuli saf-



samarTlis Jurnali,   №1, 2015 

 468 

rTxis deliqtia da `igi damTavrebulad iTvleba savaldebulo moqmedebis Seus-

ruleblobisas~ (ix. 347-e gv.). aqve kritikulad aris ganxiluli saqarTvelosa da 

germaniis sasamarTlo praqtika da kanonmdeblobac. 

naSromSi, aseve, ganxilulia avadmyofis gansacdelSi mitoveba (ssk-is 130-e 

mux.), Sidsis Seyra (131-e mux.), gansakuTrebiT saSiSi infeqciuri daavadebis Seyra 

(132-e mux.). didi adgili aqvs daTmobili naSromSi iseT sakiTxs, rogoricaa ukano-

no aborti. magram vidre am sakiTxze uSualod gadavidodes, avtori winaswar ik-

vlevs nayofis samarTlebriv mdgomareobas. igi dawvrilebiT ixilavs im sakiTx-

sac, rodis iwyeba sicocxle da daaskvnis, rom qarTuli sisxlis samarTlisTvis 

ucxoa sicocxlis dawyeba Casaxvis momentidan. avtori ar iziarebs im Sexedule-

bas, romlis mixedviT `qarTuli sisxlis samarTali fetusis/embrionis sicocxle-

sa da janmrTelobas arapirdapir icavs, orsuli qalis sicocxlis xelyofisa Tu 

janmrTelobis dazianebisaTvis gamkacrebuli pasuxismgeblobis dawesebiT~ (ix. 

372-e gv.). am debulebas avtori metad damajereblad asabuTebs moqmed qarTul ka-

nonmdeblobaze dayrdnobiT.  

naSromSi dawvrilebiT aris ganxiluli abortis dasjadoba saqarTvelosa da 

germaniis sisxlis samarTlis kanonmdeblobiT. 

am mimoxilvis Semdeg SeiZleba davaskvnaT, rom sarecenzio naSromi uTuod im-

saxurebs dadebiT Sefasebas. avtori Rrmad aris Caxeduli gansaxilvel problema-

tikaSi, kargad aSuqebs rogorc qarTul, ise germanul literaturas. sakmarisad 

aris motanili naSromSi agreTve rogorc qarTuli, ise germanuli sasamarTlo 

praqtikis masalebic. magram, miuxedavad am dadebiTi Sefasebisa, sarecenzio naS-

romis mimarT minda gamovTqva ramdenime SeniSvna. 

upirveles yovlisa, minda yuradReba mivaqcio danaSaulis cnebis erT-erTi 

niSnis — marTlwinaaRmdegobis cnebis avtoriseul gagebas. Temur cqitiSvili ar 

eTanxmeba germaneli mecnieris, k. bindingis, Tvalsazriss da, qarTvel avtorTa 

naazrevze dayrdnobiT, amtkicebs, rom `marTlwinaaRmdegoba ar SeiZleba arse-

bobdes qmedebis Semadgenlobis gareSe da igi ar SeiZleba qmedebis Semadgenlobas 

win uswrebdes~ (ix. 293-e gv.). am debulebis dasabuTebisaTvis mas moaqvs erTi cno-

bili magaliTi qarTuli sakanonmdeblo praqtikidan. saqarTvelos 1928 wlis ss 

kodeqsis 173-e muxliT, pasuxismgebloba iyo dawesebuli sisxlis aRrevis, e. i. ax-

lo naTesavTa Soris sqesobrivi urTierTobis gamo. 1960 wlis kodeqsSi is aRar Se-

utaniaT. ar iwvevs es qmedeba pasuxismgeblobas dRes moqmedi kanonmdeblobiTac. 

miuxedavad amisa, am qmedebis samarTlebrivi buneba ar Secvlila. is iseve uaryo-

fiTad aris Sefasebuli sazogadoebaSi, rogorc maSin, roca danaSaulad iyo ga-

mocxadebuli. 

naSromis avtori ar eTanxmeba am Sexedulebas, Tumca igi ar uaryofs normati-

uli faqtebis arsebobas. `faqts marTlac SeiZleba gaaCndes normatiuli Zala, — 

wers T. cqitiSvili, — romelsac SeuZlia Cven uflebamosilad an valdebulad 

gvaqcios, magram Tavad g. naneiSvili, romelmac saqarTveloSi normatiuli faqte-
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bis Teoria ganaviTara, aRniSnavs, rom normatiuli faqtebis arsebobis aRiarebis 

SemTxvevaSi ar SeiZleba normatiuli faqtebi pozitiuri samarTlis wyarod CaiT-

valos, vinaidan pozitiuri samarTlis normas Tavisi wyaro aqvs~ (290-e gv.). 

am msjelobaze dayrdnobiT, Temur cqitiSvili iziarebs g. naneiSvilis mosaz-

rebas, romlis mixedviT, `arsebobs normatiuli faqtebi, romlebsac samarTlis 

msgavsi Tvisebebi gaaCnia, magram ar aris arc samarTali da arc samarTlis wyaro~ 

(ix. iqve). 

amave TvalsazrisiT aris naSromSi Sefasebuli cnobili germaneli mecnieris, 

m. e. maieris, kulturis normebis Teoriac, romlis mixedviT damnaSave arRvevs 

kulturis normas, romelic sisxlis samarTlis kanons gareTaa (iqve). 

sabolood avtors Cven am msjelobiT kelzenis pozitiuri samarTlis Teori-

is aRiarebamde mivyavarT. am Teorias, romelic neokantianur filosofias ey-

rdnoba, ar aRiarebs arc g. naneiSvili da verc Cven daveyrdnobiT mas. aq mxedve-

lobaSia misaRebi is, rom g. naneiSvili sakiTxs samoqalaqo samarTlis poziciebi-

dan ixilavs. Cven ki saqme gvaqvs sisxlis samarTlis problematikasTan, sadac, mar-

Talia, nawilobriv viziarebT normatiuli faqtebis naneiSviliseul gagebas, mag-

ram Cveni ZiriTadi aqcenti mainc k. bindingis mier SemuSavebul normaTa Teorias 

eyrdnoba. es xdeba imitom, rom samoqalaqo da sisxlis samarTlis daniSnuleba, ma-

Ti miznebi erTmaneTs yovelTvis ar emTxveva. 

mxedvelobaSia misaRebi isic, rom k. bindingis Teoria, marTalia, qarTul da 

saerTod sabWour literaturaSi dawunebuli iyo, magram es ganapiroba sakiTxi-

sadmi politikurma da ara mecnierulma midgomam. k. bindingis Teoria, rogorc 

burJuaziuli azrovnebis nayofi, maSin SeuTavseblad miaCndaT marqsistul-leni-

nur ideologiasTan. sinamdvileSi am Teorias sabWoeli mecnierebi SeniRbuli sa-

xiT mainc aRiarebden. sabWoTa iuridiul literaturaSi marTlwinaaRmdegobis 

magivrad iyenebdnen sazogadoebrivi saSiSroebis cnebas. es cneba 1960 wlis ko-

deqsSic iyo Setanili. sazogadoebrivi saSiSroeba qmedebis niSnad iyo miCneuli. 

kanonmdebeli am niSniT arCevda qmedebas da danaSaulad acxadebda. swored am niS-

niT iyo `sisxlis aRreva~ SerCeuli da danaSaulad gamocxadebuli saqarTvelos 

1928 wlis ss kodeqsiT. 

rac mTavaria, k. bindingis Teoriis sasargeblod metyvelebs sisxlis samar-

Tlis kanonmdeblobis is muxlebic, romlebsac blanketuri muxlebi ewodaT. am 

muxlebSi qmedebis marTlwinaaRmdegoba administraciuli samarTliT dadgenil 

wesebs eyrdnoba. damnaSave arRvevs im normas, romelic administraciuli samar-

TliTaa dadgenili. erTi sityviT, aqac qmedebis marTlwinaaRmdegoba sisxlis sa-

marTlis kanons gareTaa. 

sakiTxis aseT gadawyvetas udidesi praqtikuli mniSvneloba aqvs. norma, ro-

melsac damnaSave arRvevs, sisxlis samarTlis kanons gareT rom ar iyos, maSin dam-

naSavisaTvis unda mogveTxova imis codna, rom man sisxlis samarTlis kanoni daar-
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Rvia. aseT pirobebSi ki TiTqmis vercerT damnaSaves ver davsjidiT, radgan ver 

davumtkicebdiT mas, rom wakiTxuli hqonda sisxlis samarTlis kanoni. 

avtori miuTiTebs saqarTvelos ssk-is 179-e muxlze, romlis mixedviT, yaCa-

Roba aris Tavdasxma sxvisi moZravi nivTis `marTlsawinaaRmdego misakuTrebis 

mizniT~ (ix. 294-e gv.). aseTive miTiTeba marTlwinaaRmdegobaze gvxvdeba agreTve 

ss kodeqsis 177-e (qurdoba) da 178-e (Zarcva) muxlebSic. samwuxarod, am muxlebSi 

`marTlwinaaRmdegobis~ niSnis Setana kanonmdeblis Secdomaa. am muxlebSi aRwe-

rilia klasikuri deliqtebi, romelTa Semadgenlobebi ar moiTxovs marTlwinaaR-

mdegobaze miTiTebas. winaaRmdeg SemTxvevaSi, ssk-is 108-e muxlis teqstic ase un-

da Camogveyalibebina: `ganzrax mkvleloba marTlsawinaaRmdegod~ da sxva. 

aq miTiTebuli deliqtebi Tavisi samarTlebrivi bunebiT ar moiTxovs kanonis 

teqstSi marTlwinaaRmdegobis niSanze miTiTebas. sisxlis samarTlis kodeqsi am 

TvalsazrisiT or nawilad iyofa. pirvelia is nawili, sadac aRwerilia klasikuri 

deliqtebis Semadgenlobebi, xolo meoreSi mocemulia blanketuri deliqtebi. 

klasikuri deliqtebisaTvis damaxasiaTebelia is, rom qmedeba mTlianad uaryofi-

Tad fasdeba, garda iSviaTi gamonaklisisa, roca saqme gvaqvs marTlwinaaRmdego-

bis gamomricxvel romelime garemoebasTan. rac Seexeba blanketur deliqtebs, aq 

kanonmdeblobiT aRwerili qmedeba zogadad dadebiTia samarTlebrivi Tvalsaz-

risiT, magram gamonaklis SemTxvevaSi man SeiZleba daazianos samarTlebrivi sike-

Te, Tu is saTanado wesis dacviT ar iqneba Cadenili (avtomanqaniT moZraoba, abor-

ti da sxva). am konstruqciidan gamomdinare, SegviZlia davaskvnaT, rom klasikur 

deliqtebSi marTlwinaaRmdegoba dgindeba negatiurad, ese igi qmedebis marTlwi-

naaRmdegobis gamoricxvis meTodiT. rac Seexeba blanketur deliqtebs, iq mar-

TlwinaaRmdegoba ZiriTadad dgindeba pozitiurad. 

Tumca, avtori ar eTanxmeba am mosazrebas. `ramdenadac qmedebis Semadgenlo-

baSi mocemuli miTiTeba, — wers is, — qmedebis marTlwinaaRmdegobaze (mag. ukano-

no aborti) qmedebis Semadgenlobis niSania da ara marTlwinaaRmdegobis, aseT 

(blanketur) deliqtebSic marTlwinaaRmdegoba dgindeba ara pozitiurad, aramed 

negatiurad (marTlwinaaRmdegobis gamomricxveli garemoebis gamoricxviT)~ 

(319-e gv.). 

qmedebis SemadgenlobaSi qmedebis ukanonobaze miTiTeba, rasac Cven vxedavT 

blanketur deliqtebSi (ukanono aborti), sulac ar niSnavs, rom aq marTlwinaaR-

mdegoba dgindeba `ara pozitiurad, aramed negatiurad~. 

ras niSnavs marTlwinaaRmdegobis `negatiurad~ dadgena? es imas niSnavs, rom, 

roca kanoniT aRwerili qmedebis Semadgenlobis niSnebi dadgindeba, TavisTavad 

igulisxmeba, rom es qmedeba marTlsawinaaRmdegoa da mas sagangebo mtkiceba aRar 

sWirdeba, Tu ar gamoikveTa marTlwinaaRmdegobis gamomricxveli romelime gare-

moebis niSani. mxolod am dros iwyebs sasamarTlo imis sagangebo, ese igi poziti-

ur mtkicebas, aris Tu ara kanoniT aRwerili qmedeba marTlsawinaaRmdego. aseTi 

deliqtebia, magaliTad, mkvleloba, sxeulis dazianeba, qurdoba, Zarcva, yaCaRo-
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ba da sxva. amitom sasamarTlos ar sWirdeba ganaCenSi imis sagangebo mtkiceba, 

icoda Tu ara qurdma, rom man daarRvia norma `ar iparo~. aseve mkvlelobis gana-

CenSi ver naxavT sityvebs, rom mkvlelma daarRvia norma `ara kac kla~ da sxva. aq 

qmedebis (qurdoba, mkvleloba da sxva) Cadena TavisTavad gulisxmobs, rom moq-

medma daarRvia qcevis wesi da amas sagangebo mtkiceba aRar sWirdeba. aseTia mar-

TlwinaaRmdegobis niSnis negatiuri, ese igi sagangebo mtkicebis gareSe dadgena 

klasikur deliqtebSi. 

sul sxvagvarad wydeba es sakiTxi blanketur deliqtebSi. am dros sasamar-

Tlom sagangebod (pozitiurad) unda amtkicos ganaCenSi, samarTlis romeli nor-

ma daarRvia moqmedma. rac Seexeba iseT SemTxvevas, roca marTlwinaaRmdegobaa ga-

moricxuli, aqac saqme gvaqvs marTlwinaaRmdegobis pozitiur dadgenasTan. aseT 

dros sasamarTlom unda amtkicos sagangebod, ese igi pozitiurad, aris Tu ara 

darRveuli norma. Tu marTlwinaaRmdegoba ar aris gamoricxuli, amiT pozitiu-

rad dgindeba, rom qmedeba marTlsawinaaRmdegoa. 

ver daveTanxmebiT avtoris im mosazrebasac, romlis mixedviT is saqarTve-

los ss kodeqsis 128-e muxliT aRwerili Semadgenlobis axlebur aRnagobas gvTa-

vazobs. 128-e muxli pasuxismgeblobas awesebs gansacdelSi mitovebisaTvis, Tu 

mimtovebels `SeeZlo~ mitovebulisaTvis daxmarebis aRmoCena. T. cqitiSvilis az-

riT, es muxli ase unda Camoyalibdes: `dauxmareblad imis mitoveba, vinc sicocx-

lisaTvis saSiS mdgomareobaSi imyofeboda, Tu mimtovebels evaleboda masze 

zrunva~. avtoris azriT, `moqmedebis SesaZleblobis arsebobaze 128-e muxlis dis-

poziciaSi ar unda iyos miTiTeba, vinaidan igi ar SeiZleba qmedebis Semadgenlo-

bis niSnad CaiTvalos~ (335-e gv.). 

Tu sityvebi `SeeZlo misi daxmareba~ ssk-is 128-e muxlis teqstidan amosaRe-

bia, maSin ratom arafers ambobs avtori ssk-is 129-e muxlze, romlis teqstSic 

zustad igive sityvebi — `SeeZlo misi daxmareba~ aris gamoyenebuli. garda amisa, 

dasaxelebuli sityvebi araviTar uxerxulobas ar qmnis. piriqiT, es sityvebi ki-

dev ufro srulyofs ssk-is 128-e muxliT aRwerili Semadgenlobis teqsts da 

praqtikuli TvalsazrisiTac sruliad misaRebia. es sityvebi avaldebulebs sasa-

marTlos, daamtkicos ganaCenSi, rom mimtovebels SeeZlo gansacdelSi mitovebu-

lisaTvis gadaudebeli daxmarebis aRmoCena.  

miuxedavad am SeniSvnebisa, SeiZleba sabolood davaskvnaT, rom Temur cqi-

tiSvilis samarTlis doqtoris akademiuri xarisxis mosapoveblad warmodgenili 

naSromi uTuod imsaxurebs dadebiT Sefasebas da mis avtors unda mieniWos samar-

Tlis doqtoris samecniero xarisxi. 



samarTlis Jurnali,   №1, 2015 

 472 

saxelmZRvanelo principebi avtorTaTvis 

moTxovnebi statiis avtorTa mimarT 

1. avtorTa wre

iuridiuli fakultetis Jurnali aqveynebs statiebs iurisprudenciis yvela mi-

marTulebiT. gamosaqveyneblad statiisa Tu sxva masalis wardgenis uflebiT sargeb-

loben Semdegi pirebi: 

Tsu-is iuridiuli fakultetis profesor-maswavleblebi (maT Soris, mowveuli 

pedagogebi); 

iuridiuli fakultetis doqtorantebi; 

samarTlis sferoSi moRvawe mecnierebi da praqtikosi iuristebi, iuridiuli fa-

kultetis profesorTan TanaavtorobiT; 

sxva avtorebi, romlebic saredaqcio kolegiis davalebiT moamzadeben publika-

ciebs calkeul sakiTxebze. 

2. statiis moculoba

statiis saorientacio moculoba ar unda aRematebodes 70 000 nabeWd simbolos 

sityvebs Soris arsebuli manZilisa da sqolioebSi miTiTebuli wyaroebis CauTvlelad.  

3. Sinaarsobrivi moTxovnebi

gamosaqveynebel statiaTa Soris gansakuTrebuli mniSvneloba mieniWeba akademi-

uri personalis mier warmodgenil im statiebs, romlebSic iqneba warmoCenili samar-

Tlis aqtualuri problemebi da SemoTavazebuli maTi gadaWris gzebi;  

praqtikul saqmianobaSi Cabmuli specialistebis mier warmodgenili im statiebis 

mecnierul Rirebulebas, romlebic exeba samarTalgamoyenebis praqtikis analizs, 

gansazRvravs avtoris mier praqtikuli samarTlebrivi problemebis identificireba, 

dasma da dasabuTebuli gadawyveta. 

4. gamosaqveyneblad warmodgenis procedura da formati

avtorma statia unda warmoadginos eleqtronuli formatiT, Microsoft Word-is do-

kumentis saxiT, da asaxavdes: 

avtoris vinaobas; 

statiis saxelwodebas; 

g. avtoris sakontaqto monacemebsa da eleqtronuli fostis misamarTs;

d. statiis gamogzavnis TariRs.
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statiis qarTuli teqsti Sesrulebuli unda iyos AcadNusx–12 fontiT, ucxoeno-

vani teqsti — Times New Roman–12 fontiT,  sqolio — imave fontebis `10~ zomiT; stri-

qonebi unda daSordes erTi intervaliT, abzaci gamoiyos erTi Enter-iT da ara Tab-

klaviSiT, stilebi unda iyos maqsimalurad erTgvarovani da teqstSi ar Caisvas gada-

tanis niSnebi; marjvena mxares unda darCes 4 sm siganis mindori. TiToeuli gverdi un-

da dainomros gverdis bolos, marjvena mxares. 

naSromis struqturulad Camoyalibeba unda moxdes ara marto Sesabamisi Tavebi-

saTvis numeraciis miniWebiT, aramed gansaxilveli sakiTxebis dasaTaurebiT. statiis 

Tavebad, qveTavebad da qveqveTavebad dayofisas gamoyenebul unda iqnes arabuli 

ricxvebi. mag.: 1.; 1.1.; 1.1.1. da a.S., calke unda gamoiyos Sesavali da daskvna. 

teqsti, ZiriTadad, unda gadmoices III pirSi, avtori sakuTari poziciis dasafiq-

sireblad maqsimalurad unda moeridos I pirSi Txrobas. 

statias ar daerTvis gamoyenebuli literaturis sia (wyaroebi ganTavsebulia 

sqolioebSi). 

5. citirebis teqnika da sqolios gaformebis wesi

avtorma sqolioSi unda miuTiTos Tavis mier moyvanili citatebisa da faqtobri-

vi garemoebebis wyaro.  

sityvis, saxelwodebis, saTauris Semokleba teqstsa da sqolioSi ar daiSveba, 

garda sayovelTaod miRebuli Semoklebebisa (mag.: paragrafi — §, weli — w., magaliTad 

— mag., ixile — ix., Seadare —Sead. da a.S.).  

Tu statiaSi aris abreviatura, misi gamoyenebis pirvel SemTxvevaSi is unda iyos 

gaSifruli, ris Semdegac frCxilebSi mieTiTeba abreviatura, romelic Semdgom iqne-

ba gamoyenebuli (mag., germaniis samoqalaqo kodeqsi (SemdgomSi — gks); amave princi-

piT, xSirad gamoyenebul konvenciaTa, kanonTa Tu sxvaTa saxelwodebebi Semokldeba 

sakvanZo sityvis mixedviT, anu misi gamoyenebis pirvel SemTxvevaSi is moxseniebuli 

unda iyos srulad da frCxilebSi mieTiTos sakvanZo sityva (mag., adamianis uflebaTa 

evropuli konvencia (SemdgomSi — konvencia). 

samarTlebrivi aqtis gamoyenebisas aucilebelia sqolioSi mieTiTos misi sruli 

dasaxeleba da wyaro, romelSic is gamoqveynda, agreTve TariRi da gverdi. 

literaturuli wyaroebis gamoyenebisas aucilebelia mieTiTos: 

wignisTvis — avtoris (avtorebis) gvari, saxelis iniciali, wignis saTauri (ub-

rWyalebod), nawilis, nakveTis, tomis nomeri (Tu saWiroa), gamocemis adgili, weli, 

gverdi (gv.-s gareSe); 

krebulis statiisTvis — statiis avtoris (avtorebis) gvari, saxelis iniciali, 

statiis saTauri (ubrWyalebod), krebulis saxelwodeba (ubrWyalebod), miTiTebiT, 

Tu visi redaqciiT gamodis, nawilis, nakveTis, tomis nomeri (Tu saWiroa), gamocemis 

adgili, weli, gverdi (gv.-s gareSe); 

Jurnalis (gazeTis) statiisTvis — statiis avtoris (avtorebis) gvari, saxelis 
iniciali, statiis saTauri (ubrWyalebod), periodikis saxe SemoklebiT (Jurn., gaz.,) 
saxelwodeba (brWyalebSi), nomeri, weli (Tve, ricxvi), gverdi (gv.-s gareSe); 
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ucxouri wyaroebis yvela bibliografiuli elementi unda mieTiTos origina-

lis enaze, an im enaze, romelzec mas  ecnoba avtori (Sesabamisi oficialuri Targma-

nis miTiTebiT).  

naSromSi miTiTebul samecniero wyaroTa saerTo raodenobis aranakleb 4/5 un-

da Seadgendes dasavleTevropul enebze Sesrulebul literaturas, garda Temis spe-

cifikidan gamomdinare gamonaklisi SemTxvevebisa.  

sqolioSi aucilebelia erTiani sistemis dacva: avtori da naSromis saTauri ga-

moikveTos sityvaTa sxvadasxva daxrilobiT (mag., avtori — italikiT, danarCeni in-

formacia — gamarTulad, aseve italikiT xdeba yvela gamoyenebuli gvaris miTiTeba, 

mag., redaqtoris), amave dros, yvela erTeuli (garda gvarisa da saxelis inicialisa) 

erTmaneTisagan gamoiyofa mZimiT da sqolios bolos iwereba wertili.  

masala, romelic mopovebulia internetis saSualebiT, saWiroebs Sesabamisi in-

ternetgverdisa da bolo ganaxlebis TariRis miTiTebas; statiis SemTxvevaSi unda mi-

eTiTos avtoris gvari, statiis saTauri, internetgverdi, TariRi. samkuTxed frCxi-

lebSi (<....>) mieTiTeba eleqtronuli misamarTi, kvadratul frCxilebSi ([....]) ki bo-

lo ganaxlebis TariRi.  
saerTaSoriso sasamarTlosa da sxva qveynebis gadawyvetilebebisaTvis: 

Court of Justice 
mag: Case 16/62, Van Gend en Loos, [1963] ECR 95. 
European Court of Human Rights 
mag:. Kostovski v. The Netherlands, [1990] ECHR (Ser. A.), 221. 
International Court of Justice 
mag.: Maritime Delimitation and Territorial Questions Between Qatar and Bahrain, [1995] ICJ Reports, 6. 
saqmeebisa da maTi gadawyvetilebebis saxelwodebebi teqstSi gamoiyeneba qarTu-

lad (italikiT), srulad ki originalis enaze SeiZleba iqve mieweros, an sqolioSi mie-
TiTos Semdegi TanmimdevrobiT: mxare mxaris winaaRmdeg, weli, gamomqveynebeli orga-
no, gverdi, sasamarTlo.  

mag.: didi britaneTis sasamarTloebisTvis: saqme argili argilis winaaRmdeg 
(Argyll v. Argyll, [1967] 1Ch 302,324, .332)); 

aSS-is sasamarTloebisTvis: saqme brauni ganaTlebis sabWos winaaRmdeg (Brown v. 
Board of Education, 347 US 483 (1954)). 

erovnuli sasamarTloebis gadawyvetilebebisaTvis 
aucilebelia oficialuri erovnuli stilis SenarCuneba. erTgvarovani erovnu-

li midgomis ararsebobis SemTxvevaSi avtorma unda ixelmZRvanelos Semdegi ZiriTa-
di wesiT:  

saqarTvelos sasamarTlo gadawyvetilebebis gamoyenebisas unda gamoiyos Sem-
Txvevebi — 1. gadawyvetileba gamoqveynebulia; 2. SesaZlebelia misi gacnoba oficia-
lur eleqtronul wyaroSi; 3. xelmisawvdomia mxolod  sasamarTlo arqivSi — da Camo-
yalibdes erTiani midgomebi.  

6. saerTaSoriso organizaciaTa dokumentebi

gamoiyeneba im stiliT, romelic gamoyenebulia oficialurad saerTaSoriso 

organizaciis mier (ix. oficialuri saitebi). 
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7. konvenciebi da saerTaSoriso xelSekrulebebi 

 
konvenciebi da saerTaSoriso xelSekrulebebi mieTiTeba, mag.: 1985 Vienna Conventi-

on for the Protection of the Ozone Layer, International Legal Materials, 1985, 1520 

saTanadoa miTiTeba, Tu citata Casmulia brWyalebSi da sqolio gaformebulia 

zemoT aRniSnuli wesebis mixedviT. perifrazis an calkeuli azris formirebis wya-

ros miTiTebisas gamoiyeneba Sesabamisi sityva: ~ixile~ an ~Seadare~. ~Seadare~ gamoi-

yeneba im SemTxvevaSi, rodesac avtors sWirdeba gansxvavebul azrze miTiTeba. 

ZiriTad teqstSi dasaSvebia mxolod naSromis saTaurTan uSualo kavSirSi myofi 

an dasaxuli miznis misaRwevad aucilebeli informaciisa Tu analizis miTiTeba. dama-

tebiTi informacia SesaZlebelia mieTiTos sqolioSi. 

ucxouri terminebi da gamoTqmebi  unda gadmoices sqolioSi, Tu naSromis uSua-

lo mizani ar aris terminis warmoSobis dadgena. 

qarTuli teqstisTvis unda gamoviyenoT ~qveda~ da ~zeda~ (`.~..) brWyalebi, ucxoe-

novani teqstisTvis — ~zeda~ (~.~..) brWyalebi; 

citirebuli teqstis bolos sasveni niSnebi — wertili, wertil-mZime, orwertili 

an tire mxolod daxuruli brWyalebis Semdeg daismis; kiTxvisa da Zaxilis niSnebi an 

mravalwertili daismis brWyalis win, Tu igi ganekuTvneba im sityvas an sityvebs, rom-

lebic brWyalebSia moqceuli, xolo brWyalis Semdeg, Tu igi brWyalebSi Casmul sity-

vebTan erTad mTel winadadebas ganekuTvneba.  

rodesac sityvasTan erTdroulad Tavs iyris brWyali, sasveni niSani da sqolios 

niSani, unda davicvaT Semdegi Tanmimdevroba: 1. brWyali, 2. sasveni niSani, 3. sqolios 

niSani;  citirebuli teqstis (anu winadadebis) bolos ki: 1. brWyali, 2. sasveni niSani, 

3. sqolios niSani. erTad ar iwereba ori brWyali. frCxilebis SemTxvevaSi ki SeiZleba 

maTi gansxvavebuli formebis gamoyeneba; 

teqstSi unda gairCes tiresa da defisis daweriloba. defisi aris mokle xazi, 

romlis win da Semdeg ar aris intervali, tire ki ufro grZeli xazia da mis win da Sem-

deg aucilebelia intervalis dacva; 

sqolioSi imave wyaroze miTiTebisas, romelic ukve gamoyenebuli iyo, saWiroa ga-

moiyos Semdegi SemTxvevebi:  

zustad wina sqolioSi miTiTebuli wyaros nacvlad mieTiTeba ~iqve~. ~iqves~ Sem-

deg ki (Tu saWiroa) mieTiTeba gansxvavebuli monacemebi (tomi, weli, gverdi); 

b.    manamde miTiTebuli, magram ara winamdebare, wyaros gamoyenebisas SesaZlebe-

lia mieTiTos am wyaros sruli dasaxeleba Sesabamisi gverdiT, an im sqolios nomeri, 

romliTac moxda am wyaros bolo miTiTeba Sesabamisi gverdiT (mag. ix. sqolio 15, 20). 
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