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bowns, d3gmo Jomommo LadsMmmamoa(g 0mzamobbabgdos mysbal byzMab 833emgemm-
30l o3Mdomzab. sbgomo sbsdsnmgda ,3dndgL dg3MmEgdsm nym 80563@@0“3 5 030(3690mM-
5 Gmam(z bogmm, abg bogzmagbom ©s Rggnmgdoma badsMomal Jobgozgoms(s. dggmo Jom-
oo badstmamao, mgsbob bbgs bgz@gdol bomEbmgbosb gMmsow, (39m3g 393mymums s
0(39305 3300l bombemob amadsbss.

3m3999mo bLBdG00b 30bsbos oEanbEgl, My Mmame Mganmomgdmms dgzgm Jom-
o badsMmamdo dzomolb d33mgmmdol bsgombo s godmogzgzgomb 3dmdmoal 3obyybob-
3390mmds 83 obsdogmoab Rsgbobmgalb. 3 3abbal dobambyzem gebbommuyma 0dbgds Gm-
am@ (3 30Msd0Mn: 3mdad oMo, bogzmgbom, Rzgnmagdoma badsMomal bm@mdgdo, abg sMs-
30Ms306M0 bysfmmgdo — 3sgnmaMsgoqmoa s abGmmogma dgamado.

LGB 0sdn dz0mal 333magmmMds 30MHMdoMdE OYMPaENS Bmasw s L3 nsmnE dg-
3003 9bmmdgdo. 30M3gmb aobg3mm3b9ds — dznmals 333mgmmds (ngmobbdgds @odowg-
o dg0mabs 333mgmmds, sbaemdmdamal gofMs), bmmm dgmegh — Rgomms (sbomdmdaem-
o) 333mgemmds s Asbababol Imb3mds. (sbowns, LbmMgo bsdsGmmoal obGmEMaol bdgzngo-
300006 353mMB0bstg dmbzos Robababol dmL3mds (smdawgdgmoa d30mab 333mgmmds) ©s-

bodogymol, dgnmob 833magmmdab gemsbogogsznsda.

obag-0b 0gMoommo go3nmEg@ob emd@mEabEo.

Tacanyes H. C., O mpecTyIUICHUAX MIPOTHB KHU3HH 0 pycckomy mpasy, 11, C-Ilerepbypr, 1871, 1.

8ol LadoGomals dgamado, oL nbosbgl 0bLEGM (3090, MemNbNFEsb cmscgdbs, babs-
Lo@ygomds, 3960336980 s Ladngdgmo omMmmm obGmMnal 3g360gMgdosms Pmd@m@ds, 3Bmae. b.
bamgaemsdyd, od., 2002, 266. sbggg ob. Scott S. P, The Civil Law, XI, Cincinnati, 1932
<http://droitromain.upmfgrenoble.fr/Anglica/D48—Scott.htmNeIX >[29.04.2015].

Ko3060d300m0 03., JoGrmma LadsBmnmolb abBmens, |, Mbbymgdsbo mm&dgE Gmsw, VI, d.,
1984, 204.
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2. 330mab 333mgmmds

96megmo dzgmo Jommmmo badsomol dgamn, MHm3gmoay dgomob 333mammdal
5 36domgal 0:35m0bbnbgdl gob@ebg d5@8mbadzamal badsMommal Bogbos. 39Mdme, 306mbab
78 3gboa, Mmdgmoz moz30b0 dbgdoo mmMdogd@nobos, 0(393L 3580l s dgzoemal bogm(zb-
mgb. 3gbedo 3300mbnmmdor: o) 85853 dznemn Im 3mob, 56 dg0mds 3ods, dogabo Lobbmo s
boFoMMSMN 56 NBIMIdMPS, BRMMAL 3o6mBom Mbos goMoawgb®.* Bmmds o6 sbbGgdl
dz0mob bdgblb s dgbadadabaw, n(393L dz0mgdal Logmzbmglb geby@mhggmom Lgbobs. bo-
dobmdmngns, Gm3 Lbgs sM3gGmo dggmo Jommyma Ladstmmal dgamo, s Logfm ©s
o3 boggmabom, o 0mgomabbnbgdlb dznmalb Lombmob bgmymaab o3 3Mdomag bmasw
B3ob.° Johmomos, dggmo Jotorymo boggmgbom bgmmoads 036mdlL 3g0mols 833emgmm-
dob b3gz0omM dgdoagbmmdsl, hobsobobnl dmLb3mdsl, dogMsd 56 nmzamabbobgdl ods-
©qo¢eo dgomab 333mgmmdsl. godmeal, Mm3 XVIII Loy 34693wg dg0mab 333mgmmdal 3-
36domago bm@ads ob oM sMbgdmdws, 56 F3bsdwyg dmmBgmmo o6 sMab. (3o LadsMmgg-
@mb obGMM0530 3MLgdmdL gfmn, Ig@ o Lonb@gMgbm (36mds, Jommal 8ggals, Mg30l do-
96 d98mmgdmmo bgbolb dgbobgd, Gmdgmoaz yMdoms dbbggMm3mow dgbamgal bab@ogo Azgy-
90l 8 36domagol gbgds o sMadnMmmadnd n(3o3L dz0moab Lozmsbmol Mg gdol — s 356
39xmdabs dabs 3abls sMmamagol 1@ g3e JoGmmbs dabs yhdosms 3gms, Mmdgmba-ogn 530l
MB0bsMgl o 30Mzgm 3gM3ms dodamo dgbBomagogl BLbygMm3maw yMdsms, sMsdgm (3bm3-
Mabs s dmbobs 39BaMmgs 3obmBgls. s30bmzlb gBmms Fob hgg Bomoma®. 53 53ds3L sbg3g
2B gmb 3obmd G0 ,ombgms Ladgym bojommggmmdn™: ,oMedgw dgdamadaE osygbs @s33ms
dgme s sbymms dgboMmgem 3gMdms 39g8g3sb Mg3 s YYoMdsbs 3omam oM@ yzms dgbom-
350 [bmmm godbs JHabGgobmdalobs bs3gMm3szms dom Fmoms Jomamms S dmM(33md DS
9Lg30m0M039 0gm gdb(3bMHMBs-Om 33560; 5doboczb 8msdgbgl oo Dy gzmgbosbo s xgo-
gdmd0sb 346, g0 (30 96, gg@30Lbs LndmgMoms gosmgbosh s gbgbo gbegm™.” 3 (36m-
398000 0633939, MM JoMormal g9 Mg3b sm3Mdomogl ,dgme s sbymms mgaboms® 396-
3momzgob dgbomgs, Mm3gmoa(z ,dMogombe Bgmbs® nym asds@mbgdama. 30l bobs(3gmme dg-
399 ,»3bM3M0LY s dMmbabs dgbafgs aobnbgbe”. gedmmal, Hm3 bgmabygomds, 89393 doo-
0m 3obmbo, HmImoms(z o3Mdoms dgomgdals s, dmaswsa, ,4Mdoms 3gme”. (3bswns, dm(3g-
dnmo bedsGommo o4&l domgdab 3omggmgbo 3absbo nym ,dMagombs Bgmbe® gods@m-
bgdnmo Rzgmmgdol, ,dgms s sbgmms mgobms” dgbomgals s3Mdomas o sMs Fdmdmgdo-

Lodo@mama gob@oby dggdgbobs, §gdbBo ©osEanbs s Ladogdgmo ogtmm nb. wmerndyd, .,
1981, 205.

9L B9bmgb30s Bbmemme LadoMmggmmbmgol o6 ymgams ©sdsbsbosmgdgmo. 8. bowomygndsocnol
©53306398000 3300l 833mgmmdolb s3@damgs 8bmmme 1649 Bgmb @sbgbros Mubgmdn ©s,
335b00b, sbgmo J3ggdabomgal gozamgdacm Bbmdado Labrgmo aym asmgemabBobgdyma, 30y
390b 333mgmmdobogab. ob. bssmgndzoemn 3., dggmo Jotormma bamgebm Lsdstmsmo, md.,
1974, 164-165.

gmb0 8Fmzacm0, (3bmgMgds Jomzgmms 8gggms, JoGmmab (3bmzMagds, 1, 2012, 52.

39679950, 500896 Ladggnmbs bagsGmggmmbs (bodsGmggmmb ggmamogos), md., 1941, 18-19.
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Lomgol dgomob 333mgmmdal s3Mdomgs. 5dobmsb, (36mdnEsb doMmadnm of Asbl 3ob sl
3bsdommoal bmdngd@o, 3dmdgma vy Lbgs oMo, dogsmomabmgaol mgsbalb Lbgs 6936 6
Sbmm Bamgbogn. oo smdscmmdom, bbmMgwm 3dmdmado 0gbgdmmbgb ob 306gda, 3065 Lo 34-
moMo dgomab dgbnMzolb goabyzg@nmgdsl 300mgdwbgb s, badmemmme, asbsbmm(3ngmgd-
©696 30009(3 L. 5308m3 LaggndFgdgmoas, MM 3m(393Mmo sbsommal bydngd@o Idmdgmao
0ym. gMoo dgbgogom, dgndmgds 00350, MmM3 gb brmMds sdsgdMmo d30mgdol 333mgmm-
30l o 3@domgol Azgbsdg dmmbgnmoa doMggmo F30gmmdss. e MHmamd(s 500bodbs,
Bm@30b JoDobns oM dmasae dgamgdals 333magmmdab, sMsdge LabGogo Rzgmmgdols, d30-
mgdob 3bbggMm3mae 9606300 o30demgs. 330@m3 a9 bool d5436s momdmb Ladstmnggmm-
do dz0mab 333mgmmds Il Lo 3mbosb agm o 3@Mdomema o6 0gbgds doMomgdeemo.

2.1.330mab 333mgmmds g mn JosGanma 3sgomMmasgonma dgamab dabgogzom

30093 900 sMs3nMesdntn bystim, Mmdgmaz 0bgm@mds(305L dgozogb ddmdmgdabs
©d d30mgdolb gMmngomdgddy, 3gMdme 3o, 3dmdmal umgdsdg dgomal Loimbmgdy,
aobmogm JoMorma dsgnmamogogymn dgamo 6535052 yMmdoms B3nsmse Mosbzo (3bMomae,
Mmdgmo 043bglb Lyemoms ddsbo baomabmgdoms 63owabogsb gddsbobs, bmmm dmdoem ny-
369L 0530b-05300L EgENLOZI6 MZLbobs“. goMmommdgb, Gm3 dgama VI bagyzbol 533530 goc-
3mb(393L, ImBbsML Gomdo 3gdomag bamdodo, 3mmado s IX Loy 3mbom meomwgds.? dga-
mob 83&mMo ¢(36mdns s 3abo dgdbol saomoa(z gnmbgzal 60dbol 393 asl. LedgzbogMm
0B gMo@Madn 3odmmddymoas dmbodMgds, Mmd dgbadmms gb dgamo o6 aymb mMngabs-
&0 JoMonmo 3s30maMoganmo 6565M3mgda s bmdbyMowsb mamadboe badnadlb bomadm-
00039609L.7 530L 30Dgdo Lobgmegds dgamdo sGLYdYmo 565JHMBaDI0 (JH0LENEMdAL Bs-
Lobgnsob Jomom bomdstmomm 43gys6sda ,39603gmdMogn Rod@gdo o JMabBnsbgdal
©93600L J980b393980 ©o@obEMId Mmoo o6 5oL )" s JeBommo Jsgomamogoolsmgals
sMo@adababoomgdgmo boamo (dgamo ,9MmM36mmbdobogsb smorm Mbdymgdsl bomdm-
000396L%)."" ©98(35 Im(393m0 3mDa(300L OMLEdYMGEEMBSL Fabo s3@™G0, 9. g0d0dsdz0-
0z 3Mdbmdb s snacgdl, MHm3 bmdbyM ™Mo Mo Mmada dgamalb 3OmMEME N30 o6 sMbyg-
3mdb."”? sagmgg dg@o LybEo Bsbl sGan39680 mamgmb VI bswzmbabsmgal Bocdsmeumo
3B NM0b sbgmo 303M(39mgds s JMobB0sbgdalb ©g3b6s ,oMsG03 Mo ©s 33006@3@00“,13
»030b OMbY 03. xogob0d30mds 33og0me dbLbs gb Fmzmgbs s 5xbndbs, MHmI doybgosgzaw
V-VI Lo 3699330 4oL 0sbmdob 38 30(39@ ©333006550bs, ,dgLadmgdgmos, AHm3 doytvg-
Sl 3mobggddo 030l dgdamdsy gofas bbob aobdsgmmdoedn bomdsmmmdal gMomgmmo

ab. gozobodzoemn 03., dggmo Jotmeman 36gMmmds (V-XVIII L), obEmGaob obeba, Bystimgda ©o
dgommgdo Bobso s sbems, md., 1945, 61-66.

3o80dsdzoemo g., 3Gm3gda | dmbmagMagagmon oM 3393900, md., 2010, 205.

10 0dzg, 257.

H 0dsg, 208.

12 0dsg, 205-206.

1 0dgg, 257.
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8080935660 ©> 4mBGERgmMo Moy3560L3(3939mbo JymemegL®." ogsl o 0B393L ob g -
&0, ®m3 dgamdo sbsbgmadymas JoMorgmoa bgmds 3mmes, Gm3gmoa Gomdo dpgdsMgmdl
38 33M0b Lamsggda: ,oym bmggmo gMmo oo Mo3Ls dgs oL dab dwnbomgbabs, Hm-
dgmbs 39306 3@ 3060, 39360 GMIgmbes 34396 3mmoe“.'® 530@m3 boBsMmImgda msfadbomn(s
™3 0gmb, Bog@ns, Hm3 ob ImEMaqgdmmas Joogm 3mbEgJLEL s, asM339mmbomog, do-
0b(3 dbobagL Logommggmml Mgommdab. dgbodsdabsow, 080l goM33g3e, 0y MHmamE Mgav)-
moMEgdmes dgomab 333magmmds XVIII boyy 396939, Im(393mmo s@odnfMoadama bystimon s
bobommdmog dgbadmagdgmos.

boboMdmygddan dmmbGmdamos Bomdomma ddmdmgdol dngM bsggomama dgomgdals ©o-
bm(330L 988830. dgamo bgmdab, ghom-gHmo oo bmgmal, 3mbabmgmdal smbgfom 0bygds
5 bomng3s80s, ®mM3 Lmggmdo bombal 3FMogmgbmds Batmdasmmo ngm: ,oym 13EMogmBLo gMo
Lerggemoboa dab BomBommms 39M3m-3LobyyMo, s M3(3GHmabo gfo JHabGnsbyg, mgomal dbabyy-
0“."® 58 30693mdo 0dMEIdM©E6 dmogen 3806 gda(s, GmMAmadaz domnmaw, Dodmsdo,
0odg dmoboombgb JMob@nsbgdow, ,Modgmy mabo 39M 03oMdEs bommal(3gdsbs dom-
oL 30dobogob Bomommmaocls®."” 3o 399ga, Mos 33mdmgdds Jg0dy39L dgz0mgdals dmbso-
3ol 536030 ,35dm0Bo(369L yMdsbo ngo ddmogmmdom Lobmgdobogsb JMabBgobgmaals o
©0E0ms 3gMa(36980ms s Mabbgoms, gmmal bymmdoms s 3nbgdoms, s dmaygsebgl Lab-
o 030bs, ©e336dobglb 35360 Bombo s Mgl SmA (360 Bombo Gozbroms 3o (39380-
06" sLgor BamoMmgmdsdo ds333930 330000 AL 356353mmdsd0 0y3696, 33Mdmgd3s 396
dmobgMbgl domo goamMbInbgds s MRgzabomgol 3odnbogm domsgemmab, Gmdgmas sbggzg
bom3ommnn nym, d03000496. dmogamds ydgdal goblbgal Mgmgds ddmdemadl dab(ze: ,dg0mbo
019660 5606, bgmdBoggdoa godnb, ys3m Mogze abgdoglbs®. 3dmdmgdss o6 @osymzgbal
3 bogsMme, dmnagmol s baembol Bobsdg, dnngzs6gLb dz0mgdn dscmo Imbsmazmol sanmasls
»3567690469L o360 Jombo s 3o6@3069L ng0ba®.

dgamo 3980 LayMoEmgdms Jommymo badsmmmal abGmManbamgal. ob dgozo3L
3603369mm356 (36mdg8L Jomgmo myxobol dgbabgd. LEmMgE s808m3, dgamo ynMowmgdal
3450939 o6 G Mzggd00m JoMomyyma Ladstmmmol 333mg36Mgdb. 3oMggmawe o3 gMomdo dga-
M0 03. goz560d30mds 3oboboems. 53&mEb 0dd0m, 65656M3mgdda dm(3939ema (36mds 038 30-
(3900, ®mM3 3dMdmgdlL Moz305bm dzomgddy gobbadrgMmgmo NRmgds 3dmboscm dabaggdey-
™0“.'? 08539 sBAL 83005G43L 8. boemgndzomn, Gmzs 53dmdl, Gm3 dgamol dobgogom,
»OMBIMEICNE bs65d0 JoGmyma mgsbo Y@Mm Mmdsymb dmggzegmbgds, oMy dgm-

xogobodznemn 03., dggmo dofoyyma 36gGmmmds (V-XVIII Lb), obEmool 80bsba, Bystimgdo o
390mEgdo Bobom s sbms, md., 1945, 62.

38erody 0., Jorormmo s bmdbaMo mo@gMsG Mmoo RMmmogmomds IX-X bb-3n, g58m33mg3e o
&9db@gdn, »d., 1944, 184,

o 0dsg, 184.

7 adsg, 185.

18 ndzg, 184.

xog0b0dz00m0 03., 339 JoGoma 36gGmmds (V-XVIII LL), obEm&ool 30bsba, Bystimgdo o
dgommgdo Bobso s sbems, md., 1945, 65-66.
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d6emb“.? GoGomos, &9JLE0©s6 0633935, H™3 FdMdgdl MRmads oo sbogmb Lo ju-
»oMo dz0mgdo s nbg 3mgd(3696 Mmam3 mazo abyMzgdgb. o3 YHmogHmmdsdan o6 gfgze
Lobgm3bogm, 8g@n(3, Inszsto Bom ImJ3ggdal LEMMm Megz0byRmMadsl 5dmgaL. Fodsboos-
39, 893mEob Gm3 VI bayy 396930 bojstoggmmdo, 3mmsb bgmdsada 3dmdmagdl dgnmgdal Log-
3000m-bozmEbmob Yumgds 3dmbosm. Ms mdds Mbrs, Moymoas 83 Bgbolb go6dDmaswgds
dogm bodotomggmmbyg, oasb dMab@nobmds V-VI bayy 31699830 bLogoGmggemmdn gqbl o3o-
©90b o gb goMgdmgds Modgbowdy (33emolb LyyMomb. gb asblbszymMgdom gbgds smdmbsg-
maom bagdommggmmb, 3gbbgoml, Lawss »dMabGasbmdal 38 30(3ge 3mbos gsdwastn gqbgg-
30“.%" 585030GBmmop, 53 39Gomaab bbgs (36mds, GmIgmoz Momymas ddmdmgdals asbyy-
LodEgMgm domangmgdsl dz0mgddy, saMmgmgg o6 dmadmzggds. dgbodsdabo, bLogadmgdg-
0o, GM3 bomdstmmmm Labmasmygdado, Jombgsegem yHdoms 3gMmdms dgbomgals s30dom-
3009, 3dmdmgdlL dgomal sbgol LEMm NYRmgds 3mbosm. LonbGgMgbms, nzzmgds oy
565 3amdamgmds §Mob@osbmdol bEmmo go3M(39mgdabs s d58mbmdab 3gMommdn. n303L
o) oMs dg0emab Logmbmgb Logzmgbom bLgymegds. 83 mgombsdMmnboor boyn@opmgdms
Bgdma gobboenmmo babomdmgda(s. 30390, 03350 Bod@n, HM3 o3 mgdady doMmEGgormdss
3bgMomo, 39360l 35603b9dgmns = JMabGsbymo M &Mm0bs admdl ddmdmgdals Ladzo-
9L 6 30bsnEgdb Mgmogoobsmgol mogzmegdmm ymadgol. gomms 530bs, s3@mMa oygs-
5350 30dmmzodl Lognme® 3mbazasl, Mo 3zox0me hobl 8gdb@Edo. ob yMdoms ddmd-
9L ,N@dnma® s ,NdKHm” Fmabbgbogdl, bmmm dsm Jdgogdsl by sg3obgdl: ,ob30m-
o 5 bgzms 03096 bysmmdse dgomms s bmmm s3dsm Igmmms sMd yzgb Bysmmdae
dz0mms ommgz0L“. 7 o3@mMa Fdmdmgdol J390gdslL T 3oMow Josbegl. dmmmb, s3@mMo
doMB30mmdals g3nemmadn LabafMgdsl 0d39mngdL ,80b(39L d85356 ddsae Lo gmEnE s 3535356
3300 ©5 5096 3535-go60 Jz0mms Jomms Dgws ©d M3 jmowgb oo “.* mnd(3s goboo-
35m0abbobgdgmos, MHmd dgamob 538 mEn dmgmgbgdal Im3LEMY s mgomdbaemzgmoa o6 sMab.
ob VI bagg 3960b 8mzmgbgdl bado Loy 39bal sdmEmgdoom s3obgdL. (36mdamas, M3 IX Loy 34-
by JH0bEosbmdal sDg390l bobss, gb oMl @M, Mmegbsi ,dgmeg 3gig g30bzm3mba
oMb, qbodsdnba, yzgmedy 3oMasm 83 3gMommdo Mbrs Robmgl JMH0LEGNsbMdnl ©sdm30-
©q09mgds 3baozbo §8500gd530bsdn. obog srbebadbsogns, MHmA 83 3gMomal bsjsGomggmm-
do 3mgdgeo Laggmgbom badsGmmol dgamo, hggbsdwg IMmMBgymo oM oMab. gMomsgMon bo-
396mb3gdmm dgamoa, Mmdgmocy dgbadmmas IX Low3mbglb g3nmgbmogl dog®e@ 3nModsmes-
&ob LadsMomoal bngbolb BMoa3396@ 05 S ddo(3 Bm@3s dg0emols 333mgemdal s 3G domaal dg-

20 bs@smg0dz0em0 3., 50580560b 35@030bs @ MaMbgdab (338 JoMmmmo ggmEarmma badsGomab

dgamgdobs s Loboedstomm 36Mogdozolb dobomal Bobgwgom, gn@b. ,omdsbobo®, 14, 2002,
<http://www.nplg.gov.ge/gsdl/cgi-bin/library.exe?e=d-01000-00---off-Operiod--00-1--0-10-0--0-0---
Oprompt-10--..-4----4---0-11--11-en-00---10-help-50--00-3-1-00-0-00-11-1-1utfZz-8-00-0-11-1-0utfZz-8-
10&a=d&cl=CL4.2&d=HASH901f402e4c00ab74ddc382.7>[13.04.2015].

3Fmymean 39bsfngemn BdEmmMBnwsb: xozob0dsnemn 0g., dggma Jetoma 36gGmmds (V-XVIII LU),
abEmoob 30dsbo, Bysmmgdo s Igomogda bobsom ©s sbems, md., 1945, 61-62.

38emady 0., JoGormmao s bmdbyMa ma@gMe@ Mmoo gemagmomds IX-X bb-3o, gsdm3zmgge @
&9dbGgd0, »d., 1944, 186.

2 OdBU’ 186.
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Lobgd o6 sMab. 8d0@m™d, Ig@ o Momma bsombos 0dabo s©agbs, oy MHmamE sxgsbgdos 3
3gMomedn dbaazb J3ggdsl babgmdbogm s g3emgbos. 53560sb, ,3mEmgmms doM@germds-
do“ ym3goals hogmeasal, 460b@nsbmdobosmgal mogmemgds Noggb LaMhmmeawm, Mo asbadn-
md98L 03@MMab ©83m3ogdnmgdsl. ob LEmMgo 0d0@md gdmdl Fdmdmgdalb J3g0gdal,
™3 doo JMobEGEIbMdnbmzgal mogEemgdymo dzomgdn @obmzgl. bgdabdngm dgdmbggszsedo,
dgamoab ombgdmdom s dabo og3&m@al ©sdmogdnmgdol gomgzamoabbnbgdoom, dgadmgds
0 ggob, Mm3d 53 3gMomedo JoMorgmo g3magbos mmoasmyMo 396 0gbgdmms 3dmdmagdol dogM
d30em0b 333mgmmdob dodsGron.

2.2.d39m oo mpsbdn dmgdgma Bgbgdn — 3dmdmab yeaemgds dzamdy

Lob@gMgbms, BmamEn ngm Mgom (36m3zMgdsda Fdmdmal MRmagds dzomdyg. dggd-
oo oY) o6 ddmdmgdb Lo gmmamo dzomal dmggmes. s3nbomgol gsbbomym ¢bws 0gbgl
33mdmgdLs s 330madl Mol ©edm 30ademagds Jofomm mgsbdo. (36mdamoas, HmM3 Jom-
00 0EO MESLO EIM MG anmom 5ol dohbgnmo bmmostymo ddsGmnggmmdal Bys-
mmdoom. mxobob NBOMLo o6 baMagdmmmdl gsbmbsbmgMgmo domangmgdom, ab dgbemny-
m0d Lomgobm Ladgmon, onds dzomgdol dodomom dob gozomygdoo dg@o YBmgds o43L,
3000609 MmEsbob 3oMm3z0L bggmmdn. sbg3g oo 93EMENEG G0 LaMagdmmdl, myxebol bys-
98L dmob, mgsbol NEmmLo nboogoEysmnE mxobda(z. dsgsmaomabasmgal, 6. b0 dsbsdgn-
0 Joogmo mxobolb Eobsbrsmgdabsolb smbadbsgl: ,Gmam 3 Gm3ddn, nbg h396da mxsbo wo-
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603dbogl dbmeme 3nbo 06GgMgLgdal M30Mo@gbmdsal, sbadbymo 3MgEnGmmal 0bGgfMgbgd-
B3 90bobgds, 306500006, gb bgmb dgnBymdl agolb Bomdmdmdabs s babadsmmemb dng be-
bm@omm dmddgmgdoms 30bmbagfgdol goaboby 3ol o306 s30mgdsl, Mo(3, magol dbcng,
369008 M0l mmbmzgbol LEMogs© s 3doymeamgdslb ¢ dAmbzgmymab.

bm@omogbol og LosmbEMmgdm Mol 353935 dmgamol FbMowsb, Lomsbswm
©m39396@qdob gsdmmbmgal gocgdg, 48bolb 0dob Logmdggmb, GmI 3Mgommal ogm
sMbbmMo Imbo(393960L bofmagbol aodm, dmgsomoal 3ogM w339 dgbEnmgdam gommady-
m9d5bg (3 39bbmE(309mEgLb LasmbEMmgdm Gl go(3g3s. Mog gbobssmdogagds 396-
dm Ladommmol Jogm Moy BB bG N 3M0b(30390L, Ybgdow sGM3g3L bogMommgdal Mg3-
b0l 5ALL s bgmymagl dmgamol, Gmame (s 3gbszommals, 06@gmgbgdl. 30bsnwsb, o bo-
S bEMEgdm FM (3ol bogndggmdg asbbmM(309m©s n3mmgzal bagbol Ggomabs(zns, bm-
mm dmzomglb 3omEgdagmads Mgomamon dgbEnmgdamoa od3b, 3gmomboboobog®n d93dg-
bol 0bLGGNGO dosmmgdl ob dgndmgdgmb aobEol ©sndGMNbmL dmgsemgd magabo Ls-
3906985, 530@m3 bem@omanbobomgal d0bogdgdema dgbemnommo M@mgdsdmbomagds bbzobo
NBmgdal dgdbmnogol bogndzgmoa o6 Mbos goboglb. o]gwsb gsdmdwabsmyg, 30bsbdgbmba-
05, 03mmg30lb Logobdy LasmbEMmgdm g Emob g5(39898g, bmGomanblb ©ag30LEHML
35mEgdmgds LasmbEnmgdm FgaMzgmo asbzgb dbmmme 03 dgdmbizgzsda, o dmgamy
bm@omonbob dogH gobLabMgEMm ambogfm goadn 36 BaMawagbl gommademgdol dgb-

g0l odosbEyMmgdgm om3ndgb@gol.

80 FOM33mengtin 0., gemmtinsb 0., Joowgbo ., 39635600l Ladmgomsgm gmegdbo, Labbogmm 3m-

396@ot0n, md., 2014, 781; Priitting W., Weinreich, WKD-Kommentar-BGB, §1147 BGB Befriedigung
durch Zwangsvollstreckung, <http://www.haufe.de/recht/deutsches-anwalt-office-premium/pruettingwegen
weinreich-wkdkommentarbgb-bgb-pruettingwegenweinreich-bgb-1147-bgb-befriedigung-durch-
zwangsvollstreckung—idesk—PI17574-HI5714350.html>.

i beobogsdzoemn ., babm@omm Lads@mamo, md., 2012, 11,
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4.1.2. 306536m30b Ldabab Mgamady(305/dmgnMma3zbabsmgzal aswa(393s
bm@smagbab bosmbAmmadm guamaob bogyndzgmby

30M536mdol Logbol dmgoMagzbobomgal gowo3gds s Mgomoadszns dgbodmgdgmos
a56bm@ (309mEal bm@omombol ogf asgdmmo LosmbEMmgdm Fu@3malb bogndzgmdy.
LLZ-0b 284 (1) 3ybmalb Mobobdow, bagnfms goMagbmdal BgMommdomo gmEmdnm oydymn
bgmdg36mgds 0mngamabbobgdogl smbodbmmal dgbobgd dgmobbdgdsl, gemms 530y, bm-
&Mool dogH Lobm@omm s48dn gob3sMEGgdmmoa bws 0dbglb LosmbEMadm FuE (3l
35(3930L LadsMnmgdMogo dgmgagdo, gb Mo JoMmds 3InmodoyMam Mbws sMbgdmdogl,
M3 306036mdol Lagbol dmgamsegbabomgol aows(393s (Mgomaba(zns) bm@otanbob dogM
35399990 bosbENMadm gFu@3mob bagndggmbdg 0gbglb dgbadmgdgma.

3530bosdy, dmddgmn 3obmb3gdmmdal dgbodsdnbow, bm@omanbobowdo 3Mgondm-
0l dog bomagbomoa bgMommdbomn gobsbomgdabs s Lobm@omm Bgbom ©sdIMBIgdmma
bgmdg3emmadol bofmoagbs Ls3dsobo Logmdzgmos LosmbEMMgdm FuE3mal aso3gdo-
Lomngob. 50badbym 3Mm39Ldn bm@Gomambol dogf LosmAmadm FuEEmob go39d0lb Ima-
BobMnagdgmo bm@m3gdo 36 0035mabbabgdl dmgamal 96 ©edanfogzqdmal dmbobamgmdsl,
(3 93 0bLEGNGNE 0L 360d369mmzgeba baggbos. oy Imgafsezbgd 39bmbLEbNBISMIgamm
Bomomgnbs LosmbBmMadm gYM3gmo, dgbs ool mazmazgolb Ladmamgds dbmmmem Mbo-
g9dzmm g03ocgdol 3mdbgbmoggdgmo bm@m3gdal Laggmdggmdyg Lo 3nmEgdal odMby-
30l 06 80ygbgdeymo Bosbal s6sbMINEgdal Bmmbmgbss. 3gmambaboobog®n d93dgbals 0b-
LEOGNE0, K398 9gLb 3g8mbzgze3dn, dgydmgdgmb bl Bogmal sdGNbydal, Bosbol s6sbmes-
ME0s 30 39MoxgMn dgmogemas Ladsmmmgdfmngn bogmdzmal s®mbgdmdalb gomgdyg Lo jno-
1900l YRmgdss3oMasyma dmgzamabsmgab.

dotomsmos, bm@omogbol dog® go(3gdmmo LosombMymgdm FYM3gmo sommgdl Mgo-
033000 3MM(39LL, MoEash 33 gbom 3MgEo@MMOb mmbmgbal s 335gmegamgds Labadsm-
ommb 200064398 0mgdol 4069390 dgbodmgdgmo,* oged Lodmgomodm dGubaol asds6-
$03900b 068)9M9LgdL dobogg 3mbsBamal Mgmgdgdo o6 Mbos dggbommb.

abg-0b §1233-0b mobobdowas dgbodmgdgmos 30Mo36mdal Logbol Mgomabs(zns boswm-

LENEdM BB EOL Loggnd3zgmdg. FoaMsd sbodbymo B> 3mb MG MMo© 56 Ymo-
9L o) BmIgmo mEasbmb dogf ao393nmo bosmbAHmgdm Mmool bogdzgmbgs dg-
Lodmgdgmo g06s36mdal Logbol Mgamabsgns. abz-dn, Lb3-Logsb gobbgzeggdom, basmbEn-
m9dm Fue3mob bagndzgmdg goMagzbmdal bagbal Mgomabsznal gobbmsngmgdabsl -
Lo ool 0bBgmgbgdol @s(330L 8g@n goMsbGngdas gomzamalbbnbydymo, 396Gdmwm, abz-ob
§1234-0b dgbododabo, 09y gogMmbomgds 30bs6dgbmbormns, 3mantogbgd goyowgals dgbe-
b9d Babobbom Mbos gosgnmmbommb 3gbsznmmy s dogmocmmb goMagbmdalb Logbol Lafmgs-
m0dd(30m Mabbs, sbgm dgdmbggzedn, 53539 3oMagMaggol dgmeg bobamal msbobdaow, goync-

82
83

FobB 00 ., 39080b qbOMb3gmymazelb bads@msma, md., 2012, 155.

BGB §1233 (2). Hat der Pfandglaubiger fiir sein Recht zum Verkauf einen vollstreckbaren Titel gegen den
Eigentiimer erlangt, so kann er den Verkauf auch nach den fiir den Verkauf einer gepfindeten Sache
geltenden Vorschriften bewirken lassen”.
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@. @yssdgocro, M. 3imodgoco, boygomogbol yacrgdsdmboergdol gstgcgdo
booq’bﬁzqzdm Qizﬁﬁq:nb zoﬁizﬁnbab

35 56 390dmgds asbbmG309mEgl 3ouMmmbomgdosb gHmo mgob gowol gobgmsdws.® dom-
®dm0, 50badbyema bm@Mdob bogndzgmbgz dgbadmagdgmos Lamsbome 56 0gbgb @s(3Mmo
dmgamab 0b@BgfMgbgdo, 306500006, 56 goblobmgMeglh Mo dgdmbgggzeda o 0gbgds dmgamals
aogmmbamgds 30obdgbmbama, dogad dmzamoal 06@gMgbgdo ©oymas 0d dbMoag, ™3
dmgomgl dgbodmgdmmds 543 bgdogmapmmdam dgobimmb gomadnmgds s Mm3000mb3zY
356boDEgOML Fmmbm3zbob s 3dsymazamgdol baggmdggmo.

dotrmamos, bbg-ob 284-g dnbmals gmeg Bobomals msebsbdsw, @sdgomaggdgmbs s dm-
30653690 dgdemnsm dgmabbdbgb g0Ms3bmdal Logbol Mgamadsznal asbbbgeggdmm babdy,
Bmdmoms(z 3baMggdL dgydmonsc mz00mbgg 3obbobdmgMmb magnsbon NRmgdgdol ©s(330L
35605680980, 853653 bJncns dg3mbzgzgd0, Mm@gbss BboMmggda 396 5(36MdogMgdgb magasbma
6gdal a0dmgmgbol MgomM d90939dL. ,Los@bENMgdm BoMdmgdoms dgbobgd® Lojomomgg-
mmb 3obmbal 25-9 39bemals 3g-7 3bgE0m 3ommgdnmgdal bgdsymemmdam 3gbMmadobom-
30b dmgomobomgol 3o6LbsbM3MNmo dz0MNsbo oo 30l domosb d(30Mg s MgomMa
bo3magdor 1 bdOHMb3gmymal 3omgdamgdal bgdsymammdom dgbErmmgdsb. 306500056, bosm-
LENIdm FAEmab bLogndzgmbdy goMs36mdalb Lagbol Mgomadsznnm adymgdoo bmEz0-
9935 ,b53mNMgdb MYRmgdal s 3eMazs”, Mo dgbadmgdgmoas 3980L3gGew 3@ 30369Mma
830000 508mhAbogl 3gLsznm@abamzgals, 30bs6dgbmbomas Jofmmmmds badmjomsdm 3megd-
L3s(3 go0M3mabBABML gnMogbmdals Logbolb Mgamadsz00b gqgMd8sbnal Ladmgsmsdm 3mogdLo-
Lgmeo Imbgbnggds s ob b 3obmB3gdemm Embgdg 0dbglb Mgamsdgb@ntgdamma, bmmm bm-
Gomonbol JogH 306536mbal Lagbols dmanmogbobomgol aows(3930b ob Mgamabs(znal dgbobgd
LosbMmgdm Mmool ao(39853y, bm@Gomombds Mbos 3sdmonjgmaomb baddolb gomgdmagdyg-
30, 3gGdme, dmzamgl Mbms 3565LsdBP3MML 3o, Moms boMowanbml 3@ 30(390mmgds 3om-
©qdmgdab dgbEmmgdal dgbsbgd, 56 3MgaGmMalb Ladsbybm (Lobs3gmmm) gom©gdmmgdol
0@bgdmdob dgbobgd. dgbodmgdgmos 3Hg@n&mMbs s dmgamaglb dmMal sGLgdmdoglb Lbgs be-
b9 3Omgdm 3omEgdmads, MmBmoma(3 3baMgqdlb bs3obMa sd3m, Jogsmomsw, MYHmagm-
dmmbmgboms 3odz0m3s. doMmsmns, bm@oMonbo Lasmbmmmgdm Mmool 453930l 3GHm-
39b30 396 swadn@z9ds boddob sMbgdomaw asbbomazal MWRmMgdsdmbamgdam, dJogmsed dmgs-
mob 30g® ©m3dgbGnHoe osbEnMadama M&ymsto 3@ 30(39dmgdal BoMoagbol dgd-
0b393530, b oMonbds o6 Mbrs gob3gb LosmbEMmgdm gu&(3gmo.

4.2. gy d0 0156bab ©535m036980b goobg306980b 350303dg>Mn
dmabmgbs

bm@omoybol dogH LosmbEmgdm M mal 3s(3930b Lagmdzgmos 3MgLo@mEal 6
30bo @ gdodmbazzmal Bgfommdoma gobsbowgds.

LosembEnmadm gamzgmo dgbsodmgdgmos aonzgb Fumomn sbbob ©ogomnsbgdals
3005b09g300960L goesdmasmn dmmbmgbols sembsbmnmadmom. sIEasMNS MY SMS gom-
©9dmmgdol dgbemgdolb gows, bn@oMagbo 53mb3gdl 03 Lobm@omMm m 3mdgb@nb Logyd-

0 dadaemsdzocmo 3., (8smadbgmo @ Ggw.) 39G85600L badmgsmadm gmrgdLbo, md., 2010, §1234.
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39mbg, OmIgmdgs3 3963(3650939m0 nbmazl Losmbmnmadm M 3mal go393sL ©s Hm-
3gmboz Bamnmagbl bm@omanbl. dogcad bm@omanbolb Bogf o6 bpgds 0d gomgdmagdol go-
dm33ma39, d3mzamoal 30g® gom@gdamadol dgnbEmmadmmds 3MgEndm@al dbMowsb bads-
Lybm gomEgdnmgdalb dgnbEmadmmdsd bmd o6 Bomdmdgs. 3Mgo@mmalb sbgmo gommg-
dmmgdob b gdmdsl bm@omanbo dbmmmm 3Mgommol 3nge Botagbomo asbsbawgdals
Loggydzgmbdg godmnbogl, bosz nmomgdma 1bos nymb, Gm3 dgybenmgdgema dmmb-
™M3bs, Mmool sebobMmmgdmoss Kbos go0(3gL Losmbmnmagdm BuMgmo, o6 oMol ©s-
dm3ogdnmo a563(3bo@gdemal dogH Mondg Ladsbyybm (bobszzmm) gomegdnmgdal dgbey-
™96599.% bosmbBmgdm g mob as3990bomzol, 3GgEGMGalL gobbogds o6 wWbos
Roomgommb bs3dsob bogmdzmo, 30650080 dmgzamgl Bomnsbaw bommdgnmo o43b Meg3-
m9ds 83&303mL bobnbssmdgam, bmmm 3Mgo@mMab 3o dgbodmgdgmoas sGLBMEN dm-
bs(3989%0 0dbgL BoMmagbarmon, Mog 3603369cmm3ze6 Dosbl 30sygbgdl dmgamgl. doDsbdgbm-
bomos b@omanbol 8ogM Imgomgl 4o6gLbsdmgMmMbL gows 3HgEnG MMl 36Mowsb Ladsbnbm
35mgdnmadol sGLGOMbol adoabEyMmgdgmo 3@ 30(390mmgdol bofmmagbobomgnl. bm@os-
G0nbL LosmbAHmadm gu@3mal 3039300 YBmMgdsdmborgds dbmmme 0d dgdmbggzeda 4b-
5 309b0gdmb, o) dmzamal 8ogm sbgmo 3@ 3o(390mmgds Botmagboema o6 ngbgds.

4.3. 3505059303 5M0 33mEgdnmqdalb Imabmzbs

,LObmEBomm Img3ggdoms dgbemgdol Bgbob dgbobgd® ablbE G300l 72-g9 3nbemals
39-5 396480l " J393964@0b 0obobdow, oy sMLYdMAL gowsemsandmasmo dmmbmgbol go-
330gmo ©d3359mzamgdal bagmdggmo, Bomamgdnmo bobm@omm s4@8dn, dgndmgds gon-
(390 LosbOYMgdm FYM(39m0 osEOY3EadMn Ammbmzbal dodoMmma(s. domomgdyymo bmm-
ds 0bmgsbns, 306500006, LonbGgMgbms, Mal dogdotmmgds Lo yzgdo ,domomgdmma Labm-
Bom 54830, 39MdmE, bmMm3nl BmEINmMoMmgdowsb 5 0339090, Immbmzbolb 39053 g
0538594mxzmgdsdy bos 3Mbgdmdmgl dgmabbdgds Labm@omm s4@dn o) Fmmbmabolb go-
©330gmo ©s3dsymazzomgdol bagmdzgmo Ms dgadmagds aymb, 30l momdadg 1bos s@mbgdmd-
©gb domomgds LabmBomm o4 dn. dogomomnbomgals, LLg-ob 627-9 dygbmols Mebobdo, asd-
Labbgdgmb NFBMgds 543L OYYYM3bgdmag dmambmamlb gomal odMMbgds, oryy Jbgbbgdmals
Jmbgdtogn dpamdamgmds sMbgdomoe oMgbogds, Gomsi Log®mbyg 39943690 Lgbbob
3396930l Immbmzbsol. 83 3mbiFMg@mm dgdmbgzgzsdo gooandoastn dmmbmgbals go-
053@9mo ©s33sgmBomgdabl baggmdzgmb 4dbol dbgbbgdmal Jmbgdmngn dpamdomgmdals om-
Lgdomo goggatgbgds. mmbmgbals gbEmmgdal 30000L eamMIadmg s 3dsymegnmgdals bo-
#9dzgmo dgbodmgdgmoas bomdmndgsl obgmo aofmgdmgdgdol sMbgdmdobol, Gmamn(zss:
dmgaab o6 3gbsgmotol dmbgdodg as3m@Mmgdal bogdal semdzMs ob adymgdocmn sembMyymg-
dobs ¢y adymgdomo doMmgal asdm3bowgds, ndmmgzol bogbolb gobbgabgds ndmogzetals
06b3md0b 4939 ©o .9.%

85 »0m@Gofos@al Jgbobgd® Ladofmggmmlb 3obmbols 3g-40 3mbeol 3ofMggmo 34b64@0b o J39-

3164@0.

86 dmndg 8., Jotrormma bsbogomm badsmamma, 8g-2 aodm39ds, md., 2003, 348.
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50036 ymnEsb g98mdmnbadyg, 30bsbdgbmbamos, 33003 asfn gomogdnmgdal
dmobmgbol dodomo LoombOYmgdm FuMmal as53930L 3oMmdgdo djoxn0me 0dbgl asb-
LobmgENmo ,LobmGofm dmddgrgdoms dgbmagdal babol dgbobgd® abbGMe0al 72-9

dnbeal 39-5 36480l ,* J393496J&0m.

5. dmgamab Imbsbamgmds basmbAnmgdm BsmImgdsda

dmgomg LasmbENmgdm bomdmgdol yzgmadg bybEo Bbsmgs. bm@omabol dog Lose-
LENEYdM FA 3ol go3980L 3MBBgbFnggdgmn bm@3gdo dob 56 sboggdl gmgdadmboemg-
3ol Imbabamgmds doommb Lasmbmmadm gMsmab go3930b 3Gm39L3dn 56/ boMawanbmb
3o@@gogegdob dgbeymgdob @a8s@0bEYMIdgme @300 mgde, Mo dmgaeab gamydy-
30l bgmymazob bagmmbgl 43bab. 3gMdmm, bosmbEnmgdbm g mal go(3930L dmbgLbcngg-
dgmo bm@3gdo bm@omombl o6 sboggdl @mgdsdmbomgdsl mofn ogzol LosmbMymgdm
YO Emab 3539859, 08 dgdmbzggzedas 3o, o930 dmzgamal 3ngf Batmaqgboema ngbgds 3omwmg-
dmgdal dgbErmmgdol o6 boboenmdMagn dgbemmgdol sdowsbEnMgdgmo ©m 31dgbdon. do-
b56dgbmboemns bm@omanbl 8ngbagmb Mgmgdedmbamgds dmgamglb dmbobmgmb gomogdy-

mgdal dgbEnmgdol ©sdoabEMgdgmn 3@ 30390mmgdgdal bommagbs. sbgm dgdmbzgzeda,
dmzgomagl 1bos ©5930LEMML gomEgdnmgds bm@sManbolb dngM owagbomm gowadn bm@oma-
L o anbmb 3om@gdnmgdol dgbHmadol odswabGnmgdgmo 3@ 3o(390mgds, bmenm,
04y 3mzamob 809 Boggbomn o6 04698 sbgon 3@ 30(350mmgds, bm@emonbds 3Mgmodmeob
dmmbmgbol Logdzgmdyg b gobzglb bosmbEHmmadm g (3gma.

bm@omanbol 8096 go(399mmo bosmbEnmgdm M@ (3ol 3adsba, BM3 babsdsmnmmgdo
35608306000mb 053980356 S FboMggdds ymggmagzemo bgdg@o sbsbamxgdal gomgdy ub-
639mymb ma305bm0 Immbmzbolb s 3dogmaznmgds, 396 doombggs. 030 bm@omanblb dog-
boggds mRmgdedmbomgds aobobommlb dmgamal 8ogH gomegdamgdalb dgbEmadsmab ©s-
39390698000 botggbomn 38 30(390mgds 96/d dgnbodsdmm domamo 3aMasbad@gbmmb
d93(3060905Lmb 339330698000 FmMabdabmlb dmgamals 3mbaczns, gb NbEM63gmymulL Hm-
am& 3 bobadoMmmmdn aggdal dgd30Mgdals, sbggg Ibatggdol 068 gcgLbgdal o(330b. ©fgwsb
353m30bsMg, 30b6dgbmbamo s s9y(30mgdgmozes bm@ oMol dngbodmb M3 gdedmbagmg-
35 bodsmbEmadm gu&zmob as398930y, Imbobmgmb dmgamaglb gommgdamagdols dgbEmeg-
30l ©83505LG MM gdgmo m3M896@)0bL bofmagbs, bmmm sbgmo m3M356@0b Bofmma 9bals d93-
0b3935d0, bm@omonbo Mbws smagdncgmb Rmgdsdmbormgdom Yofn mgdzsob bosmbEmmadm
BIOE@oL 35393519

dmgomaob 3096 38 30(39099mgdab Bofmmmagbemmdal d93mbzgzadn, gsbbommmo mbwos od-
bgb dmgomol Ladmmzgbm NEmgdsdmbomagdol gomamgda, dabo dbGNESL LoswbEMmadm
YO Eab dsmomow (36mdol Immbmzbom Lomhgmob abadzgdmdals bs3ncmbmeb dodstmmgds-
do. 396dme, 03 dgdmbggzodo 30 dmazamg bm@emogbol dog@ gsbbadrgGnm gowsda o6 Bo-
o0a96b 38 30(39099mgdsl gomEadmagdal dgbEmmgdal dgbabgd, 56 o6 Bomowagbl 3mbaso-
ol 30MasbodGgbmmb MEabmdsbmsb s 39330600, 3oL sme® Mbos dngbagml LosmbEmemg-
3 g 3ol asboRogzMgdol Megmgds. dogcod 0d dgdmbzgzedn ovy3zn dmgseyg LabodsGmmmb
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Bomaqbl M@ ymet 38 3o390nmgdsl, bm@omonbol dngm gobbsbdmg@mm 350530 38 30(3909)-
mgdab Lads@om dodgboo Batyoagbermmdal dgbobgd, dob 5badbymo Lagydzmoam Moo oM

bos gmdzolb LomRgmol obadgzgdmdadg. bm@omanbolb dngM LosbEnmgdm GG zmal go-
(3990L 3Em390060b sbgmo Labom dImMbgLbfnggds 30539sMgdl bmEeManbolb dngfm LosmbEY-
m9dm FMimob g5(3930b HRmgdsdmbomgdsl, godmmnzbogh dmgsemal 3bMnEsb sebymmg-
30l 3Mm39L0L bgmmzbaMew dgugMbgdol dgbadmadmmdsalb s MYdONB3gmymeL Losmby-
m9dm F@ 30l bogndggm by bobsdsmmmmdo @sgol bom3mdmdbal s(30mgdsb.

IV. bssembAgmgdm gu@mimab dsmamawm (36mds

Lobadsmmmmb 3Gsd@ngado bm@smonbolb 8ngMm go(398mmo LasmbOmadm guM3eab,
domosbow 56/ bsBommdmng domomsw (36mdal 35dmbggzgd0 bJomns,” 30650006, bm@stn-
bob dogm LasmbEmadm Ggammab go(3985 39 gboe 396 NdOHNYE3gmymauL Lodsmormnsb
Ladmgomagm dMbgal o 83 ¢ 3obob 3bgmabsmgol donmgdgm GgzoMmb 530LMgdL dmgsemgl.

mEgbsg babsdsmommdo ag0b bogsbos: bm@scambal dogH as393mmo basmbEmmy-
3 g mob dsmoma (36mds (35943900)%/65B0mmdMog dsmomown (36mds (BsBoemmdmog
35943935)% LosmbEHnmgdm MG 3gmdo domomgdamo 306asbod@gbmmb 393(30690b be-
Bd3mom,” bdoos J9dmbggzqdn, GBmgbog LabsdsGammb 3096 (33emomgds 3ol bmds-
Gobol dog ao(399mm Losebnmadm gum(3gmdo, sebsbEHnmgdgma gom©gdymgdal dm-
3nmdob 6oboeda. 3gHdme, Mmogbsg 3bsmgd Lobodstmmmmlb adsGms bm@smambals dngc

3939990 Las@bAYmgdm B 3gmdo Fomomgdyma 30casbad@gbermb megbmdal dgd(30-
930L dmmbmgbom,’ momddob yzgms Jg8mbggz930 LobodsBmmmb dogm 393306 9dmma od-

7 ab. Logdotmggmmb qDgbogbo bLabsBsmmmmb basdmdsmaodm bLogdgms 3omo@olb 2014 Brolb 30
L9dBg8dMal Nealb-1279-1221-2013 a06B0bgds; LodoGmggmmb qDgbogbo babsdsGmemmb badmds-
modm Lagdgms 3omo@alb 2014 Beol & 0g398860b Nesl-315-297-2014 ao6Rabgds. dgow., Lojsm-
®39mmb 9dgbsgbo Lobsdsmmmb bodmgomsgm baddgms 3oma@ ol 2014 Bemal 8 dsobols Nesl-378-
355-2014 gobRnbgds.
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Law: The Ground for Divorce , Law Com. No. 192, 1990.

Wise M., New Development in Mediation in Scotland, International Family Law Journal, 2009, 42.
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37" Thomas T., Loode S., Mediation, Made in Germany a Quality Product, ADRJ, 2012, Vol. 23, 66.
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*1' Kenneth J. R., Symposium, Alternate Dispute Resolition, 44 LA.L. Rev. 1725 (1984), Luisiana Law
Review, Family Law, Vol. 44, 20.
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" Kulms R., Alternative Streibeilugung Durch Mediation in Den USA, In: Hopt K., Steffek J. F., Mediation,
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©330L S gMbodonmo aomebyzg@olb Ladyomgdgdaol ©sbgMazs Losgsmggmmmdon
3Oma Mgl badogom Mbos 0dbglb dohbgmmo. s®doGMmogabs s dgmansznol gobgnmamagds
306053060 05353d0Mgdmmos 43994s6530 LddgbsMdgm YHMNgMIMgdal godmagmgdobmasb.
a0bg0moMgdom J39469330 Lagadm g3mbmdn 3nMo MMM0gHNmMdgdol gobgomsemgdsbmab g-
0@ 0358 798L Lobodstmmmmbowdn dndofmmgnobmds, bmmm ©a30b goobyzg@al om@gmbs-
Gomo s 9BgdGNM0 Ladyemgdqgdal obgMags MgomyMo bamb MBymdl LobsdsMomml
396@300m35b.

Lomgobm dgmnszns 3oMmsednt dodsGommos asbdmmbobgdol dgwgasm Bomdmdmdon-
mo bowsgm bogombgdal 138 303699mm©, @eg0lb gsbbomaal gomgdy dmagzemgdabezgb, ba-
(3 YBOM 3gGomsd omzgamnbbobgdmmo dgnmmgms s sMsbaMymbmmgaboms nb@gmglg-
30b @o(330L 835G gdoman 394s60d3gdo.

39005(300b boM3@ 0000 obMYYMads 5dm0gMmgdlL bmdsl 53 sm@gMba@oymoa bodeyes-
m9d0bodo s dmdagamn aggdabomgal gMmagzema 3Mg39b(30mmo 360336gmmmds 543L. dovy-
bgogom b 3obmb3gdmm dmBgbmnggdabs s 3Gegd@ngnmoa bogdnsbmdal gnmbaoom sGbgde-
o 35633990 0bbGoGNEoYMo bafggdgdabs, dormosbmdsdn dgwasznal nbbEoGnEol dg-

dmmgds Nszme 3Mmamgbnm bodogsw Mbos 046gLb 3nhbgmema.
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936m3533060b gbg30mbotgdal dgbobgd dgmabbdgdal 101-g d9bemn, abgzg Mmame(s
»3Mb 39 96(300L dgbobgd® LogoMomggmmb 396mbal 8g-7 dybema gbgds Hmam (3 3mMobdmbE)s-
@, sbggg 39M0G03d N dgoobbdgdgdl. ImEmadmbEG sy dgmabbdgdgdo nwgds 0d gzmbm-
30396 53968 90b dmEnl, Mm3mgdaz M3gMnmgdgb 3MmoYyd300L BoM3mgdalbs s abGMdy-
300l gBmbs ©s 03839 ©mMbybyg. sbgma dgmabbdgdgdo 0b393L 3mb3Mgb300L dgd(306Mq0sL ob
o3mggbgMol 3530b, Mmegbaz gbgds 5abgdol godbazosl, dobGab goymesl, Bodmgdal
dg D3l 96 0B Dy bogdosbmdals bbgs G030l dgbmmggdL. 3mb3nEgbznnlb d93(3060gds,
abg3g, dgodemgds Imbrglb 93mbmBngn& 0396@gdLb dmEnl dgsmMgdom Mmdamo msbsddmmImm-
3oL gm@Boma(s, MmIgmos DMEol goddg0M30mmdal dobaMdg s 83(30693L 3mb3ME96Egdal
3393556 8393306 gdmm o 3393MASL. Jogsmoma®, 0bgMEmBa(300b go(33me.

smbobadagos ol ggod@o(s, M3 g3mbmBdngnHo 9396@9d0L Mbs3ddMMIMmMbS3 dgndmgds
353m0B30mb 8603369mmzs60 gB9d@nMmmds s §3mbmdognma batagdgmo, ogbdsmmlb gom-
3900 0530 g55MmM356 doboMDdy 9MLYdYm (330 gdgdL. Fogomomaw, 33mgzobs s gobzoma-
905y, gM0mdmng Bo(3mgdadg 3gmebbdgdgda.

93Mbm30 3G 53968gL dmEnl 3mbinMgbzns dgodmagds dmbogl Bobgddyg, bamabbdy,
0bm3zo(300bg s Lbgs 30MmMdqdDg. 3m33s60sl dgmdmoas godmadommb 3mb 39mgb@nl dmabds-
90magdo o) ngo dgbcmogedgdl oo adarm gabL, yzgmgbo bamabbol Lombgmbs @s dmabes-
bn@gdsl, 0bmgszon® 3Mmond0sl, Mm3gmas YBM™ 5335ymEyamgdl dmdbdsmgdmals mmb-
m36930.

&qM30b0 ,, 30608 9m0” Rzgmmgdfng sbmz0Mgdagmos abgm asc0a9d980b, MmamEn(zes
3030l Bodbs(z08, BoDMB0L asymazs, Botdmgdal 39D vw3s, JmemybonMo §9bwgmgdo.'

smbobadbagns ol gog@n, GmI ,3mb3nMgbznal dgbobgd® Ladomggmmb 396mbal 3g-7
dnbmob 3oMggmo doMogMmaggn dgo33L 3Mdommmo dgomobbdgdgdal babgmdgdol sdmabymes
Rodmbomgaml, 35d0b Hmabacs 936m 3ogdomol gmbdz0mbomgdals dgbobgd dgmebbdgdals 101-
9 3bab 3oMz9mo 3oMagMmogn 53mabnmog hodmbamgamb o6 dga(zo3b.

5b0dbyma Igbemgdolb dobgmgzom 03@mdemgds Mmamms gabgdal, sbggg bbgs Logogtm
306mmdgb0lb dgberegs. 3ogomama, dsDMgdolb aobsbommgds, Bo(3mgdal dgbrwas, @ab G-
dnbsz0mo 3ofmmdgdo, dgdmggs s Lbgs 3Mog@ngs, Mmdgmars 3mbinMgbznsl dermoagh. Mm-

*

ob-0b ogFoponmo go3nmE@gdob emdémemsbdn, 8mbBzgnmo mgd@meo.
Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 3" Ed., Oxford Hart

Publishiing, 2012, 119.
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amez 3Gogd@nge 330h39693L, bdoMns dgdmbggzgdo, Mm@aLay g3mMbmadnznMa 53968 9gd0 gé-
DEOEMMIE JOHmggd0sb 3mbinMgb300lb dg3bmymggm Lbgswabzs Loddnsbmdada. dogsmo-
0@, BoLgdal BogLsz0sbmsb gMmew abobo drMs396 Bomdmgdaba(s.

936m3533060b 5364 (30mbafMgdol dgbobgd dgmsebbdgdals 101-g dnbmol 3ocggmao 3otog-
og30b ,0“ 316980bs s ,3MbNMgb(300L gbobgd® bodsmggmml 3obmbal 3g-7 dybemals 3om-
390 3560355300 ,0“ 376Gl dgbodadoba ofs domBm gabgdal, scedge Lbgs Logagmm 3o-
MmM37980b 3003060 5b 5M830Md306M BodLo(305(3 03Mdomgds. asboynwo Gobob goMws, 3mb-
306968980 dg0dmgds 3gmabbdbgb dmadbdsmgdmabemgal dgbemagedgdgm bbgs bLogogtmm 3o-
mMdgdDg. 3og0m0maE, BobEYmgdgddy, Logmbmoab bamabbdy, goynzalb 33ama dmabobyy-
7965%g, Logmbemal 30Bbmadal 30EMdgdDdy. 3g0sbbdgdgdn, Gm3magdo(y 3mIbIscgdmnbamgals
doboyno bogmbemnbs @s 3mALbaby@mgdol 306mMdgdL beeeggb dgadmgds 3mb3Mgb30al d93-
Bn39mo 9839980 3Jmbogl. dsgomoma, dgmsebbdgds 0dsdg, MM o6 0gbgds dgmagobgde-
0 Bobs3mgdgdo, nbgzg Mmame(y dgosebbdgds Gm3 3Mmeyd(300b gognas gobzswmgdom o6
dmbgds, Bod@mdMnzom, BoLOL dgdbemnazel BoM3managbl. sbgma dgmabbdgdgdo sdmngfmagdl
3obob ggogbscgnsb.

sbobadbagns ob god@nz, O™ dmangfm dobomdy sfobogobm 3mbim@gbzns aobbe-
30O gdmma 360d36gmmgabos Mapasb dgdmymmos ggabob dgd(306980L dgbademgdemmds.
3og5m0mom, Mmeogm3mman® dsbMgddg 9o memogm3meob@l dgmdmoas dooDomb 3mb 34-
96@&0b 3mdbdamgdgemn adals godm, GmA ngo bLesgzsbdmdL 9 390gb gognggdals 393wy dm3bo-
bnEgdsLb o6 mxobm 3n@sbol 3m3Labymgdsl.

dmeom gobzobommo g3mbm3ngn® 53968 93L dmMab yzgmadg ao3M(3gmgdymo dmMo-
BmbG oMo 05b653dOMImmdals Lobggda, GMImgdbsi dgndmosm dgdrmb o6 smdmes-
b3gcb 3mb MM gb(300 doDoMby.

2. 33bgdab gadbsns

3mM0DmbG oMo gobgdob gogbons ocmgmgds yzgmodg d93dbmnoggem Lagodmm
365g@0350. §obDY 3MbyMgb(300 BB DY dmddgn g3mbmdn3nEo s396@qdals 3mb3gb-
&m0 J3930L FNbsdgbGM® sb3gd@ow dnohbgzs. g3m3al babsdsmmnmmb K96 3ogs 1977
Bemob 25 mg@m3dmal 30056y3980mgdsda bogdgdg: 26-76 asbszbows, GmM3 Gobob 3mb34-
(96300 0dgbow 3603369emmzo60s, H™A ol Jgdbrmwgs svydzgdgmos.?

3oLgdab gogbazns BoMm3gdds dgndmgds god3maygbmb 0dobogol, MmM3 dmobobmb bs-
B dg LoBd(300L LESdaEED (300, (303G Mg39LnsbMb g3 3ma39ds S ON(3356 Magn
Jm63‘3636(300b0506.3 sbgmn 3Msg@ogolb @Mmb g3mbmdojnmo 3gmomomgmds dmdbdatg-

3l bommndgmmo od3b s 0g0 gos©olb 3o Egmab 633636%3.4

2 930m3mmo Lobsdsmoemb 1977 Bemol gosebyzg@omgds baddgdg: 27-76, Metro SB-Grofimirkte
GmbH & Co. KG v Commission of the European Communities, § 21, <http://eur-lex.europa.cu/legal-
content/EN/TXT/HTML/?uri=CELEX:61976CJ0026&from=EN>, [26.05.2015].

> Whish R., Bailey D., Competition Law, 7™ Ed., Oxford University Press, 2012, 522.

*  Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cases, 30 g4,

Oxford Hart Publishiing, 2012, 120.
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bomgdago bogmogmgdgdol baddgdg 3mBobasd gobs(zbaws, MM Gobob 3mbgyEgbz0al
30bs60s gobob yzgmody edse dgbadmm mbgdg obggs. dobo sdMom, mammgyemo 3bsm-
dmgdgmo 930G bogmmamo gabal gobbabmgmada, Mo MMy dob dgmdmas dbgco-
39md5do doommb 3mbzn®gb@gdol s@bgdymn s Ladmdagmm J3930. MM (3s, S0 gd-
o bos 335bbmgEgl, HMI g36m 3933060l RBMb(z0mbodgdal dgbobgd dgomsbbdgds 3Gds-
ma3b 93mbm3ogMo 93968 gdab 63d0bdngHn Lobal MebsddMmMBmmdal, Mm3gmas JadsGoyy-
0o 3MmEE0b0Mgdmaw oLl Ggodbsznnbszgb s NBOHNE3gmymal 3mbinEgbdqol dm-
0L 08 3o 3393mmMdgdal BoM3sGgdom smBmgbzmol, Moz ©s39330Mgdmmos dsmn J(39300L
3603369mm356 993968930006, Bmamages g3sbol Jo@gdal mEgbmds, MM s sanmo.’

1B 5060dbmb, HmM3 0y 3Mb 3N gb(300L LadsMmamo o6 Lol Bobgdal gojbssnsl,
3Mb63M96@gb0 bdoMow J0doMma3gb sbgm 3Mogd@ 3oL, Mab dgrgasws3 nbnbo gMmasbmgdo-
ob 3oMBgmdn s dgmgaem 00gdgb o dmgagdsl. 3Mgbggmmdol dmgogMor smgda, Mm-
am& (3 36079(396©96@mo bLadsmama g30h39693L, bdnfow brgds 3oMmEGgmyGo aofMnggdgdal
©50093s. Jogomomaw: (399968 0b, Jod0mo 6ogongM93930b, Losddg6gdmm by@m@dn.

mog0b 3bMog, bogmomm gobgdol dgosbbdgds s dobo gobbmm(3ngmgds aom33g4m bam-
%9006 5 M0l 3gdmeb oMol ©s3ogdntgdama. Lbgswabbzs Dmdobs s dmzmmmdals Labom-
dmgdobmgol gfmnsb gobgddy dgmebbdgdal dombggs dgoamgdom Goymos, goyg dbaszbo
Bm3ob Lobom3mgdobomgab. dogsmomsm, BofMds, MmIgmas sbsMm3MgdL 3sbbbgsggdam 3Gm-
43006 BEO™M omamo gobob Im3bEg 046905, 53sbmeb gobomgamobbabgdgmoas ab god-
&0, ®m3 dgmobbdgdolb Fombgzol dgdmgy ow(30mgdgmos, Gm3 dobo dmbsbomggdo 9M-
ogmbo @omARbyb 390obbdgdal 3nmmdgdabs. m¢yd(3e, 39mabbdgdol 3ommdgdawab ©g305(30-
ob by@gomo Bom3gdl bdomow ofgm, Moz Joo Ladyyamgdsol sdmggom bmgngmom dgdmbgggzgd-
do 3900569300 YRM™m ©oEo dmagds babmb, 30Mg dgmsebbdgdol 3ommdgdal dgbmmmadao.
dogdomoma, 39mabbdgdol dbomgl dgdmons RGE™ ©adorm Gobaw dayo@mb 3mgb@gdl s
dm3b3o690mgdL bogmbgmo s Fgbomogobmb gsbs jmgdgdo.’

90566390l 306Mdgd0s6 gowabzgzalb byGgamal Jmbs 3oMmEgmal s@Lgdmdsl Lag-
M0bgb 943bob. 50bndbymowsb gsdmdenbamyg, 39M&gmal bgsdomadsznabomgal bogoGms
dg056b3980L 30Mmgdob ommggzal aodmgzmabs, Mabmgzabsay s9yEomgdgmos Imbo@mmab-
a0l LobEgdol ombgdmds. aofms 33abs, 39MGgmab gngd&ca Indomdobomgal bogomms
obxolb 39406030l oMLgdmds, Mo oM@gmadn dmbsbamyg 93mbmdnn@ 53968gdL s0dyy-
mgdm dgobEmmmb dgmabbdgdals 3ommdgdo.

3oLob GodLa(z00L Jgmabbdgdgdl Fnbbow ofzo 3Mb3MEg6(300L dgdbemmeogs 101-g d4yb-
mob 30Mggmo 3oMoa3Mox30l dnbosmbnEsb 3o8m3nbatmyg s, dgbadadobaw, oM sMal Lagamm
030l Bggbgds, Hm3 3om badgnma© dgydmoansm sbgmn dgmgaol dm@obs. 3mB8obos sbgmo dg3-
063939090 56 mgmob bagnMmo 3obbobmzMmb dsDsfn o6 3bgg9mmdsda donmmb dgdbynco-

Jones A., Sufrin B., EU Competition Law Text, Cases, and Materials, 4™ Ed., Oxford University Press, 2011,
803.

S Whish R., Bailey D., Competition Law, 7™ Ed., Oxford University Press, 2012, 522-523.

Jones A., Sufrin B., EU Competition Law Text, Cases, and Materials, 4t Ed., Oxford University Press, 2011,
799.
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39mob dg3s303909m0 domongmgds. 339, 9930 gdgemos 030l @oEagbs sgzm oY) ofs
sbgm dgmabbdgdgdl 3mbin@gb3nodg s Bzt LabgmBBogmgdl dmmol godmmdaby dgbad-
Rbg30 dgmgan. smbobndbsogns abb god@a(z, Mm3 101-9 dgbmb o43L g4LEGsGgM0GMEammm-
30l doma, Moz gyemabbdmdl, Gm3 ngo godmoygbgds abgmo dgmsbbdgdgdals dndsmms(s, MHm3-
™930(3 ©50M §36H™M 3533060l goMgm, 013 (30 0bnbo gsbbmE (309m©s 936 M 35330630.°

9360m 3539060l gmbg(30mbamgdal dgbabgd dgomabbdgdal 101-g dnbema ¢306mbme o(3b-
0@98L ygzgms dgosobbdgdsl, Mmdgmo(s 30M@ad0M 56 sModnfmeadnt bryyoagl gobol 3mbsy-
963000, gobgdob nMsdnmn gdbrmnwazs dgodmgds dmbogl g3mbmannEn 5396890l do-
96 dgddoggdnmo ghmosbo ggabgdalb bob@gdob dgdggmdoo. Ma(s 3ggbgds Bobgdalb sMo30M-
3306 dgbrmasl, gb dgadmgds 3mboglb g3mbman nfn 53968 g0l ©o35mademadoo o6
dgboogobmb Bobes3mgdgdn ob abnbo dgmobbdwbyb §Mmnsb Gobszmgdgddy. dgmsobbdgdyg-
b0 304003900b 306mdgdDdg, MmImgdos Drmezgb Bobob 3mb3nEgbznsl dogsmoams, dg-
®5bb3gd9d0 Lafg3m3gboasnm Gobgddy, dogdbadsern® Babgddyg, gmmgd@onmow gobsyown go-
Lol dgbahbgdadyg, BLOL NrgMgb309bg 3 gmaMmagamo dsdMgdol dnbgoznm, Mmamy by-
Lo, 101-g 3gbrab EoMmgggoL BomdmowagblL.’

3300003 ssEanbs, MHm3 dodMolb gabgdo 56 ymggoms BodboMgdymon, doafMsd dgmabbadg-
dab 8bacggdl 3ggdmmo ayFMEbmdmobgb bbgs 8mbobamggdal LadsdMmm 4(3930L s goymmme-
696 domamo gobgdol gBmmdmong LEMGJansL MMIbMNZ0 356339MEMdab ,583mMbygHmadn®,
M5(3 359m30bsGgMmds §3mbmMBn Mo 53968930l LobEgdoGnnMo JgbggMgdowsb. 3mdolonls
SDM0m, 93m39009dmmo &oMm0ggdol dgmagbobs s 93 GoMnggdal bagogmm sbmzaszool bys-
90L dmMab (306 3Mmo300L Mgammatmo s dmedngn 3Modgngs sMmzgzb 101-9 3abmoal
30639 bobomb. 3m3obosd 356560b bado IbsMIMgdgmo osgscnds 60.3 dogmombo g3Emomn ndals
353m, Hm3 abobo Ggmaxrmbals 39dzgmdac gobabomsogwbab s 1dbgmmbgb 9M™M3sbgoml magzals
356bM0b398L Bobmob s 393d0Mgdom, Moz dom ImMab gobol 3mMbinMgb00lL smdmebgmal
obobogos 30bbo."

3m30bos L3930 MM YYNFgdL Babgdal Bobobbatma aodm(zbomgdal 3Mad@ngsb. sbgmo
3608039, dobgsegam 0dobs, ®m3 dgndmgds 30968g800b Bgmabbdgdmman nymb, Boygmnmgdl
035%g, Gm3 93mbm303M3s 539689335 08Lggegl s Rebdg Fgmobbdgdsl JosmBogl.

3m3dobos, sbggg, Womympoms sx3sLgdL goyow3zg00l ghmmdmogo Looggb@mb Loddos-
bmdsb. dabo sBMom, sbgmo bogdosbmds ndgnsmow o33symagamgdl 101-9 dgbmal 3gbsdy bo-
Boemom gomgemabbobgdam 3ommdgdl.

bdoMos dgdmbggszgdn, MHm@abag g3mbmdngnmo 93968 gd0 Gobal gadbsznsbmeb gM-
M@ dbmM (309 gd96 09653dEMBMESL Lbgsabbgs 306mdgddyg. dogsmoma: 3mb3ncgb@o

8 Whish R., Bailey D., Competition Law, 7" Ed., Oxford University Press, 2012, 523-524.

’ 0dgg, 524.

9360m3538060b 30639mo 0bLEGSb30al Lobsdofmmmml 2001 Bmob gowsbyszg@omads Laddgdy:
T-202/98, § 60, <http://curia.europa.eu/juris/showPdf. jsf?text=&docid=46523&pagelndex=0&doclang=
en&mode=lst&dir=&occ=first&part=1&cid=186412>, [25.05.2015].

""" Whish R., Bailey D., Competition Law, 7™ Ed., Oxford University Press, 2012, 525.
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93M6m30 39960 5396890 3900bbdbgb d5bMgdalb goymeyady, 33mEgdal gobsbamgdady, byb-
Lo 0bgmMGIs(300b aso(33moyg, M boy® 9bwgMgddy. "

101-9 3gbmo g08moygbgds 8m8babey@gdalb gobgdob godbsznob dg8mbzgsgdals 80ds6m-
?5(3. 936™M353306M0L 3m3ob0sd Medgbxgfdg osgsMNds 8563900 IM3LabnMgdal gobgdal
gogdbszoobasmgab. dogomomswm, 3gmbnbzolb dgmebbdgds, Mmdgmag g30mbgzqgolb gbgdmes;
9.6, mm3daMals 3mdo, Gmdgmdoi s3bGMagmo 8563900 dmMbabamgmdbgb; 3m3obnsd
1999 Bgmb sbg3g EOoRIMEBs dgMdbymn 3M33sbngda, HmImgdas 0Gomosbs s LadgMdbgmb
dmol dncobom 3mLobuyadol g3oligdbg dgmobbdwbgb.

101-9 3gbmo sbg3g g93moygbgds madgMomym 3Mmagbngddo gobgdol godbsznnl do-
domma(3. 3m30b053 2004 bemals 24 03600l gosbygzg@omadoo dgmaom@o sGdo8gd&megdal
sbm(znazns ssxsmads 100,000 g36mmn 0dals godm, Gm3 3ob dgmansdn s Jodgd@mGmmo
dm3Lobygdol 3569309 o0 0bs J0b0dsmuno bobmsnmol megbmds.'

101-9 3gbeal dobgwgoom s3Gamymoas Mmams gobayowo, sbggg dgbsbynn gabgdab
gogdboz09(3. 93m393d063d0 dgbabynn Babgdol gagbsznal Mo gsdm@mAgymo bogdg sMbg-
3mdlb 00335 dmb 3MgB39mmdsdo. boddggddg T-24/05'° s T-12/06' 536m30l LabsdsGommd
055008065, MM 05305]mb 3boMm3mgdmgda dgmabbdwbyb Lbgssobbzs 30mmdgdbg, doom dm-
0L 03 gobgddg o Lbgs Logogm 30Mmdgddyg, MmMIgmoms dgLmogodgdbgb Meddogmb
dmdygsobgdbes s dgdxmomggmgdlb. 0dnbsmagol, Mmd dgbobyowon 54@n3mdgdal 3mmMmabszns
dmgbenboc s Lagsmm o930mbgddg 3mmMEabomgdymon gdmddgmom, sbggg dgmab-
b3bgb 303bmEydmgdal gobomdady, e3dsdmb bgmymal dgbsbyow MmEgbmdsdy s nb-
gBmE3s(300b Ogammotme as33mody. 3mdobool sbFom, s@0bndbyymn Jgmebbdgdom dbomg-
9635 39bmgb 3mb3nc 96300 J0BbnEsb godmdmnbamy, donbgwagsm ndabs, Mmd dgosbbdg-
30b Loggydggm Dy YBRO™ sdsm Gobo bEgdms Me3dsgdmb bomgmmab dgbyowgs, Mab dg-
©93505(3 3m3bdoMgdgm bz aod300mEs baMmagdgmo, Moash abobo YRO™M odsm GobL
35050b0bab. goMms 0dabs, M3 3mb3nEgbz0al mMasbmb 3@ 3ogdom, 0drY©gdmes
3oLDY 3Mb3MGgb(305, §3mMbmBnn& 5896@ gL dmMal o6 bpgdmms bamabbdg 3mb3nEgbzo-
3(3 009, 830gbsw, dom dmMals Jgmabbdgdoo brgdmes dbmmme d93bynzgmo BoMdgdal 3m-
Bo30900b godmogfgds ©03dsdmb dmdygzebgdobs o d¢adsgomoa 3m33s60gdal LaBobssr-

3game. "

936m3533060b 30639emn 0BLEOL300L babodstmmmb 2002 Brool gosbyszg@omgds bagdgbg: T-9/99,
<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=47208 &pageIndex=0&doclang=en&mode=Ist&dir=
&occ=first&part=1&cid=189342>,[25.05.2015].

" Whish R., Bailey D., Competition Law, 7™ Ed., Oxford University Press, 2012, 527.

15 OdBU, 528

936m3533060b 3oGggma 0blbBobznal Lobsds@memmb 2010 Bmalb aswsobygg@nmgds Lagdgdyg: T-
24/05,
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=79489&pagelndex=0&doclang=en&mod
e=lst&dir=&occ=first&part=1&cid=192261>, [25.05.2015].
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39mg, $9bgMdo dmbsobamg bsmggdo dgoobbdwgdnsb Logomaoymmm godsmx39d4mal
3060md5bg o Fbmeme gb 9 3965L 3690 dgo@obl Lszmmem Lodgbmgfmm Bobswgmgdsl, ©s-
bomhgba §3mbm8n 3nHn 5396@ g0 o6 d00tgd96 Imbsbamgmdsl & gbwgcdo;

d9L83g, B 9bgMgddn IMbsBomyg §3mbmdo 3nMn 53968 qgd0 dgmsebbdgdosb gonbsbommb
35bMgd0 GgMnmMogma 60dbol dobgmzom g.6. ,GgMogmGammmmdal 358 030b(3930L" 3606-
(3030b 3gLod580bo (Bdgomomsm, dgmansdn 3mddgwo g3mbmannEn saqb80 asndamg3qdl
dgmanado aodmzbagdnm 8 9bwgmgddn, dmmobrnsdn dmgdgon g3mbmdngnfo s39b8o0 —
3mmobensdo godmsbamgdam 8 9bwgMgddn);

dgmoby, &gbogcgddo 3mbsbomyg g3mbmdngymo 53968 qd0 dgcobbdgdnsb gsnbsbo-
mmb §gbogMmgda domn aodmd(3bogdmagdols dobgogom (dogsmomsm, ghmo g3mbmdo gyt
0396@0 d00gdL dmbobomgmdal dbmemmm LedmszMmdm sbgbgdemgdgdal &qbwgfgdda,
3gmeg - bo3obmbIgdemm MMadbmML dngM godmsbowgdnm B9bwgMgddn, dgbedy - Inbosnds-
&0 mOasbmgdol 80 godmsbawgdam 8 9bwgMgddn);

dgbomg, $9bgMgddn dmbsbomyg oMdgdo dgadmgds sbgzg dgmabbdwbyb &qbogmgdals
353m3(3b50qdmgdol g56560mgdady Fommseb bobgmdmoga s 39Man YOHmogHmnmdal 3580-
30039800 3M06(3030L LogydggmDdy. Bogomomaw, 9 3M33sbos A MsdgbxrgMadg oym godsm-
®3909mo0 H™MIgmadg bodmagzmmdm sbgbgdmmgdalb Bnge gedmboadam &gbwgcda, dg-
Lodadabow, 03839 69LdMmgdol dogM godmzbowgdam G9bwgfMgddo 3m33sbas A-L ¢3o-
58 gbmds 9bnggds s dbmmme 3sb Mbws gondsmggmb. 3m3abnsd 0dDmmamMgdemo doemgdol
Log39bg odEaNbs, MmMA 8gbmgfda dmbabaemg g3mbman nca 53968 gd0 LbmMgw 3mmngb@gd-
056 5MLgdmmo bobgMmdmagn MMM MOMdal 30b(3030L (3300 dMbsbamgmdobgb &9bwg-
q330;%

399d3Lg, 9begmgddn dmbsbomyg g3mbmdninma s396@gdn dgodmgds sbggg dgomab-
6300696, MM MMIgmndg Fomasbol &qbwgMmdo godsmg3qdal d93waga &qbogfam dgboby-
mgdgem Laddomgdl 3006560 gdgb §MMTobgml dmMab. dogamoms, bagogmm sbmnszonl
Lo3N3bm go3bsbamgdlL dgbabEmmgdgm Ladndomgdl oM@ gmob 693693L dmMab.

3 Jones A., Sufrin B., EU Competition Law Text, Cases, and Materials, 4™ Ed., Oxford University Press, 2011,

813.
2 Whish R., Bailey D., Competition Law, 70 Ed., Oxford University Press, 2012, 537.
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bogdgdg T-29/92 g36m 3033060l 3oMzgmn 0bbESb(300L LobodoMmmmmmd ©ssanbos,
3 3maboolb Losddgbgdemm 3Mgbggmmdadn m3M35 g3mMbm3ngnMa s396@0 asgMmmons-
b9d9mo oym bogogtm a59M00569d5dn, MHm3mal dgdzgmdomsy dso ghmmdmogn gabgdab
M9a3mmomgdob LobGgds ebgMagl, dgmabbdgdmma 3ommdgdo 30 Logommgdamm nym byzMo
93MbmBogcn 5396@0bsmz0L. Logdgdo sMbgdymo gocgdmgdgdol dgbbogmal d93wga ©o-
30b@s, ®mM3 g3mbm3dognMo 53968900 BgbgMdn 3mbsbomgmdal domgdedwy (33em0wbgb nb-
gmM3d(300L gHNFobgmb MGl s 3obbadmzMazwbab &gbwgmdn gsdstrzgdamon g3mbmdo-
3060 5396&0b gabomdab. g3mbmdn Mo s396@ g0l 3sb(zbowgdom, 3mmsboonl dmsegmmdsd
0(3MEd 300 80gM d933dogz9dmoa smbadbyma Lob@gdob dgbobgd s ngo 3mBmbgdamoa aym
30l d0gm, Gab godm(3, domo 3@ 3039000 101-g Fnbmo o6 1bos ymgamoaym asdmygbgdemo
dom dngM gobbmm(30gmgdymo bsgdnsbmdal dodomm. myyd(zs, 3mdabools 3sbzbowgdoom, Hm-
39m0dg 69360 Labgm8Bbogmb dmsegmmdal dnge 3mb3nEab300L bLobnbosmdogam J890gd5d0l
3mbmbgds o6 bomdmaaqgbl 101-9 dgbmol dobgogoo 3sobybodggdmmdal moz300006 o(30emg-
30l Loggndggeml.®

936m30b 3m30b0s3d gMo-gMmo yzgmadg oo MmEgbmdal gomads — 992 domombo g3-
B0l mEgbmdom ©sBgbs ™0xy@gdobs s gbiome@mmadol Loddgbg™ mmb g3mbm3on e
0396@L, HmM3magdoz M3gbndg smgyma Bgmo 53435396wbg6 dobodymazonmMo 8 gbwgfg-
d0b 39MGgmb mog@gdabs s ggbgomsGmMgdol 3mb@ogdg s Im3Labymgdsdy dgmansdo,
3963560030, m9JLyddnMado s 3mmabonada. 3mabos gsbbszmmEMgdoo dgumssbymegamao
0ym 83 JoMBgmom, 0dal godm, MHm3 dob 5Mo JoMmBm oo 3o3mgbs Imsbonbs mog@gdabs
5 94bgomoe@mMgdals yowgal, Imb@ogal, Im3LobnEmgdobs ©s dmEgMbads(300L dobemdy g3-
35390030, 56339 0dob godm(z, HmM3 33 3oMEgmab d0gM aobbmM(30gmos g30Mm ogdatals
0bbEB0GMBgdab dgbmdgddn mog@gdobs @s gLgsmoGmEgdal ImbEogn s Im3LabnMagds.

Bmamm bgdmo 536036y, 936mM3o3d0M0lb Bbg30mbofMgdal dgbobgd dgmabbdgdal 101-4
dnbmob dobgogom, g30Mm3o3d000b 3mb3nMgb300l MEMasbmgda dobadmmazon® qbogmgdl
53350x0(30619896 Bobgdol g30dLa3000 96/ doDMgdal goygmysw. smbobndbagas ob god@n,
3 gobbbgszgdoom 101-g dgbemabogsb, ,3mbinmagbznal dgbsbgd® bLodstmggmml 306mbals 3g-7
bl 3oMggem 3sMogMogdn hsdmmgmam o 3GMdsmman dgosebbdgdgdol Lobgmdgdda dm(3934)-
m0d 35603gmass0nco §9bmgMgdo(s. 3gMdme, 50bndbmmo dgbemal ZoMzgmo baboemals ,,3% 346-
J&0b Babggoom o 3Gdsemmmos ,358gM0smmMn 3o8mMAgbal o6 M30Mo@gbmdal Babsomgdsw be-
bgmdBogm dgbynggddo dmbsbomyg MEm0gfmmdgmsebbdgdamo g3mbmadngmmo 53968 gdobomgal
o6 bbgobmgob badgbogmm Bobswawgdol dgmebbdgdmmo dofmmdgdal ebgbgds, Moy sMbgdo-
000 mobsgl 398Lynw3zgmn mmgobobs300b 3o6mbogm 06 9MgLgdL".*

3 Whish R, Bailey D., Competition Law, 7" Ed., Oxford University Press, 2012, 537.

' 936m3933060b 30G39m0 0BbEs6300L LobedsGmmmb 2011 B-0b assBy39@0mads bogdgdyg: T-138/07,
<http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130deff12a2adf4e74cebaas5{f87432f
826b3.e34KaxiLc3eQc40LaxqMbN40ObxqOe0?text=&docid=107317&pagelndex=0&doclang=en&mode=1
st&dir=&occ=first&part=1&cid=332165>, [26.05.2015].

»3Mb 3 gb300L dgbabgd® Lodetimggmmlb 396mboa, <http://competition.ge/ge/page2.php?m=62>, [26.
05.2015].
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b. d9bsd@odgocno, Smmodmbg s o dgomsbbdydgdol dodoweggdols
Zmb-;:Zﬁzﬁﬁoz@—boﬂoﬁszéﬁnzn 32&0626.5

1B 506036mb ol ggogd@n(z, ®m38 2010 Beob 16 03emobl bogoGmnggemmb Lobbemab be-
doomob 3mogdLb sogds@o 195" dubma, GBm3mal dobgogoms(s obgswn asbos babgmadba-
g™ §9brgmgddn dgmabbdgdmmao dmbsbamgmds. 39dmm, abxgds ,Lobgmdbogm dgbynwgg-
30l dgbobgd® bogoMmomggmmb 396mboom gomgamobbabgdnm 3GMm(390Mgddn dmbsbomgmda-
Lol dgbynw396dn dmboboamyg Ldngd@gdal dngM BabsolbBamo dgmobbdgds ob Lbgs aotogqds
»o30bmgol o6 Lbgobmgol do@gMosmaa godmmhgbol ob M3nMa@gbmdal docmgdol 30bbom,
535(3 dg3byozggmo mEMasbabszn0lb 3obmbagfn ab@gmabol s@bLgdomo ommzggs asdmab-
300%. 5mbadbymoa Fqbmol oMmgggzs obxgds xoM0dom ob magz0byBmgdol sm339m0m go-
om M Bmodeg; bmmm 03039 §dgmgds, Rsgbomn sMogMomabol - gofmadom ob mogabye-
930l 83390000 390 MEMNESE MMb brmsdwyg. dm(393¢e bl sbmoglb dgb0dgbs, MHmA-
mob dobggoms(y, ©d Igbmol ommzggobomgol agMowoymo 3ofmgdo obggdosb Loddosbm-
3oL 9x5mgdol Bsd3mGm3g3000 86 M0 33005(3000 ©s KMo

gz 39-7 dgbemob omhggmo bsBomol ,3% 319648 0bs o 195" dbmoal Joboslbowsb
06133939, 500603690 0gdnmgdgdn dbmemme Labgmdbogm §gbogMgdl gbgdom s 3gGdm sb
LogFmadmEnbm mMasbods30gdal dngM godmzbogdym 89bgfMgddn dgmebbdgdmea dm-
bobomgds 03 gdnmgdgdol dobgogom o6 @onbggds.

8. 0bgymM3s (300l 3333

3M639696(300L LadoMmals JoDobo doDombg 3mMb3NE9bEG Mmoo oM gdmb 35436 s dg-
bomhmbgdos. badammnmab gb aMan 3mymbmogdl mommgnm g3mbmdogn& sg96@L dsdomdy
Logmmama dabbgbbMaBgans @oggadmlb ©sdmyjogdmom (dogomomaw: Mo 3OHMEYIH(300
3boMmBmmb, o MomEgbmdal badmbgmo s6sMIMmL, Mo Gobow aoyo@mb, MmIgm dobatdy
3mobobmb 3Mm@ng300b 356 39&0bgo, Hm©ab s Mo MomEgbmdol Goboszmgds dgbmsgs-
Bmb 3mdbFomgdgmb s bbgs).

LobGgMgbms 0bgmMmIs300l go33mol 3MbgmMgbznal Ladstmmoabgmmo dgisbgds.
3Mb3nM96& oL dmMals 0bgm@mds(300lb gobasmgdsl, gMma dgbgozom, maodmlb o6 dgmdmoas
3b@03mbgnMgbzommo dgmgagdol dm@obs dobatdy. 3mbinMgb@nm dobatMdy Mmwaba(s
93MbmBo3cn 93968900 33M 300090 00 b aosbyz980mgdgdl s oo dmMnl sw-
300 56 5J3L 653dOMBMMLL, 5MLgdMAL bonbgmMdssom 333380, obg) 30N 3393mmMdsS
o) G5 Labob bLEMGga0dL gobobmM(309mgdgb 3MbYMgbE o g3mMbmangnEn 53968 9d0. Lbm-
Mg 53 3o9)M3393cmd0Esb 353mdnbasgmdl 3mbinmgbznal Mobzgdo, Mmool smdme-
b3l 5 05653dMMImmdom hobo(33tmgdal (300mmMdgb g3mbmdngyMo 53968900 nbgm@mds-
(300b go(33moon.

3mM30bo0b sbG0om, nbgrgm@mdsz00l go(33emed dgadmads Lbgswabbgs bobol gygd@nem-
3oL BEs g98mabgzomb. dsgsmoms, g3mbm3ognm 05968 qdLb dgndmosm: smdmabs@eb 0b-
gm@3s(300b Sbodg@Monmmdol 3Mmdmgds, Momsg d3DoMb YRO™ 9539E ML 3obnsb; gos-
M3xmMdGLmb Md305bm0 gBgdENEMds gMmBsbgmal Loy gmgbm 3Msodd0z0b dgmemgdoom; wo-

0 LogoBoggmmb  Lobbmol LedsGommolb  gmegdbo, <https:/matsne.gov.ge/ka/document/view/16426>,

[26.05.2015].
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Bmamb bofMxgdo doMogaqdals dg3(306950b abom, M3, dogomoms, 3mabdstgdmagdobomgals
domyndgdon 3Mmmng&gdal LEMogew d0bmmgdalb Ladyomagdsb admaggs ob/ws 13o3d06-
©9ds 5MobGOdoN@ dmobmgbol.” 0bgm@®ds300l ao3zmsl, sbgsg, 6sdgomsw 3gdmos
Lomggdgea Im@obmb 3mdbdamgdgmlb dogdal batggdal dg3(306900bs s sHhgz560L gowd-
% ™39bgd0b mgombsbGoboom.*

ofofm godob sBMom, 93mbmdogn® 03968 9dL o6 dgndmosm 3mbznMgbzns gonbomb
96035bgmb LEGLEG YO 35393d0. Bobo 3G Fo3gd0m, Moz PYBO™ 3gG0 0bgyMMIs(305 ofzm
oo LdODOM 30MMgdDY, IMmMbM3gbal Fm(zMmmdady, boMmdmgdol Mbydg s JmMb3mEgb-
8900l LonbggbBoom g9adgddy dm(39dmm 3Mgbz9mmdada, Fomm3zal YYBM™M sEz0s M-
30mbomyMo s gBgd@nco gosbyzg@omgdgdol domgds Bomdmgdobs o dotM3g@&nbaal
LE®G93090bg. 30dob MJdom, 3mMb3NEa6EJdL dgndmosm LaMagdmalb domgds by, HmI o6
3054gbmb b0sbo dmIbdomgdmgdl bbgoabbgs bobol nbgmmdssnals gogmal dgdmbggzsedo,
dogomoma, sMobgolb dgommgddyg, 35Mo3980L 3MbGEmMmbY, dymaem@gfnodg o6 bBsb-
GG mo ol bgmdg3Gmmgdgdol Jgwagbsbg.”’

Sobmb gmbbobs s dMgbws LygGabal sSBM0m 30, abgma LGGLE Y0 bgmMIs-
300b as(33ms, Gm3gema(z badmemgdsl odmgsl g3mbmBoznm ©396@9dL dgoxebmb dodomby

37

Lonb@gMgbms 3MEEDMbGsmGn Ms653dEMAmMdal Fgmabbdgdgdol dodomon g3cim 3033060l
B6g(30mbafgdal dgbobgd 3mbggbzral 101-5 dgbemals godmygbgdedy gmdabool batgzmdqgb-
©30m 360b(303980L 110-g9 3oGMogMogdo dmygsboema dgdmbgggs, MmBgmog gbgds domegmdgdow

LEogommb 6396, Fm3gmdgs Immbmgbs sGab@sdarmmns. 63960 gogoymo s ImbIstgdama

by ymgomoym Bomdmgdol mowsb g mg-msedgda. bagsmm dmgegmggdol doge 36sm-

3mgdmgdobogsb 50bodbymo 3Gm@N @ oL aoyomzgs Mobpomsb d(30Mmgdms, Mobsz bomdmgdals

3933069053 Im3ygs. 3Mdmgdnl Imboggzecgdmaw bymo 3BsM8mgdgmn dgmabbdws, Rsdmgys-

08980650 3obM0b M 30gdgmo 33ma30m0 GFaMmBs, MmBgmo YymzgmEEoMma© dgea-

3950 5MLgdge 0bgmMds30ol mommgnm asyoegal 3464830 stamgsomadgdam B3gbdg. 8a-

b0 0bgm@dszns ob Mbos a8dmgd3zgybgdabs msegab 3933396 bg 3m3mgzbm 33060L, mocmm-

g0 a040030L 3164@0b 3gx8909mo 3mba(393g3al Loboo. 3m33s60al ogH gsdmdsgybgdmen

LEOGOLEGIYM0 IMbs(3989d0 badyamgdal dab353ws 3BoMmIMgdemgdls s bazemmm godynwggmgdl

dmgbmabsc dmmbmgbabs s 3Mm@ndEob M3gmgbo gobmogbgdol smgomal 3Gmabmbafigds.

3M30bool sbGam, dbsmgadol 8oge dgdxdeggdmmo 0bgm@mdsznol go33emob Lob@agds, MHmIgmacs

35053450893 mma s ML 3dsmnbo Fobmeadal 9390gLo 3Emabmbomgdal Ladmsemgdsb admgm-

9, 3Mbgdomae 53(30M90ms dmabIsmgdemal Immbmgbal o 3dsymauomademmdals 393mbgg3q8L

©5 35bOEoEs goyom3gdol Mommgbmdal dobomdy. Jobgoagem 0dabs, Hm3 sxbadbmmn nbgm-

a300b 333l bob@gds 3mbynMgbrady 98drgrzame 989d@L 393mB3gzelb 3oMa3am
0bgb 4360l, 0bymMdsznol gosgms begds Logsdm ©o gogMmasbgdyma gmmdaom, MHmdgmo(s
3mM3aboal sBMam, 5800l ads 368 03mbynMgbonm absb, gocg 03 dgdmbggzeda o nga
04690m@s sMsbagetm o 0bmngomsmyMa. dgbodadnbo, nbgm@dssnal aogms, 3 3mb3a-

9@ dgdmbgg3eda, o6 bzgds 08 GoMmamgdl, Moz ogzomgdgmos dsdMab Batds@gdmmdal

358mbabBm@gdmaw. 98gbsw, 3m3obool sdMam, bagsmemmms, GmB 0bgm®dsznal gogmob gb

OIS ©ad3dsymaznrgdl 101(3)-g 3nbmols 3@ gMandgdl.

3 3mG0dMbGomMo 086533HmImmdalb gosbbdgdgdal 8ndstion g3dimgsgdatals gubd(3ombafgdals
dgbobgd 3mbggbznal 101-9 3mbemall g08mygbgdady g36imzazdotol 3m8obool Latgzmdgboszom
3M0b(303900 (Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the
European Union to Horizontal Co-operation Agreements), § 57, <http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:52011XC0114(04):EN:NOT>, [10.05.2013].

% Whish R., Bailey D., Competition Law, 7" Ed., Oxford University Press, 2012, 540.
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b. d9bsd@odgocno, Smmodmbg s o dgomsbbdydgdol dodoweggdols
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dmmbmgbobs s BoM8mgdal mbyg 56 3mb3nMgb@gdol batxgdo, dgadmgds Lobofmggdemm s
0ymb. 306 5dabs, Joma dgbgomgdom, & 94603600 ob Lb3s 0bxm@s(300b ao(3gms, MmMPg-
oz oM bereaglh 3baMggdol mogobmgmgdsl edmuzngdmon asbbabdmgMmb bsnmsetn
LOdSBGM YmMBsJ (3939, L9379 96 MBS 0ymb 3GMIM N0 3Mb3MH96(300L Jyoboom.”

3M30bool sBM0m, 0bgym@mds300b ao(33mad sbgzg dgodmgds asdmabgzomlb MoMymagoma
993930 © 3MmbiMgb(300L dgbryeas 0y 3MbMgbE@ s (3056 §M3s6gmal Ladsdmm
LEGsGga00b Jgbobgd. dabo 3@ 3039000, 3Mb3NEH6E AL ImEEL nbxm@ds300l gs(3gme,
a0bbognmMgdom 3o LGMGganMmo nbgmMds3nal 3odgmazbgds, nbggglb dsm ImEol 3mme-
©065(300L a5bGHEL.* Hodrgbow YeBymunma asgmgbs dgadmgds ndmboml dsbsdy 3mb-
309800 0bgm@o300b 35338 oM 300 dmmas bbgsabbzs god@mmgddy, dsom dmmal:

306390, 03 d5DMol Jobobnomngdmgddg, Mmdgmdos brgds 0bgm®mdsznals gogms,
3s30momsE, Mmammo(zos 3mb396@MaMgdymo, asddomgomy, bgsdomy@a sb bodg@manma
dobotn;

dgmMg, as(33moemn 0bgm®mads300b Loby;

39539, 063300l go33emols bLobJomy.*

0bggm®™ds300L ao(33mob doMormbdmIogmagds sbgzg M 30gdmmoas 0d GogdGdyg, bom-
3mMoa9bL o) 965 b 03 bogdnsbmdal IbsGrobaggm dggbadaL, HmIgmoa(s 1 3obmbms. o) 0b-
BmE3o300b ao33ms 9M0b o858 gdoma 3g4eb0bdo ¢396mbm 3mddggdgdol dbammabaga-
(1500, 3535005, 0bxamMMIs(300L 3330l 3gdggmdom ©anbmgds 3obmblobnbssmadogam dg-
®obbdgoal sdMm3zg39dal gobomds, dnbgdMngns, nbgmmdsznal aozgmes obggzg, Gmams
doMomsn 390sbb3gds Rsocmgmgds ¢396mbme.” Lbgs LoGYyzgdom GmA gmdgom, 09 bgme-
d5(300L ao(33mo 3boML NFgMb Bobgdob Badbosnsl ob Lbgs 3oMGgmY® Logdnsbmdsl, sbgmn
360 B030 9335600 3mb3MM96300L MBabMgdal yMornmgdal J3qd 8mgd3gze.“

Lonb@gmgbmes o9 M dgbgommgdgda 543b 3m3obosl Bgdmor smbndbyym Lod goddmm-
bg. 30bo FmbabMYdgd0 g NMo Mol dm393mma 2010 Bgmlb Jomgdym Lobgmddmgsby-
mm 3606(3039330, MHmIgmog gbgds g3cmm3al gubdzombomgdals dgbsobgd 3mbggbznal 101-4
dgbeal g93mygbgdol 3mM0dMbG oG 0sbs3dMmImmdal dgmsobbdgdgdals dndston o
9539996935 936m 30330630 5Mbgd e 369 (3960096@ M Ladstmamb.

35bM0L Fobobosmgdmgdnwsb godm3wabsatyg, 3m3nbool sdMom, 3mbinMgbz00L LaBobe-
om3gam d90093950L Jombgzol smdscmmds @awns gsddnfgamyg, 3mb(396@M0Mgdym, sEoM-
o9, bGddomnE s LodgGManm dsbMyddy. sbgm daDMYdDdY 93MbMB0gYM ©396@& 8L dg4d-
050 5E30ms® 39mobbdbgb 056533MMImmdaL gMHm0sb 306mdgddyg, bomds@qgdoo asobs-

40 Jones A., Sufrin B., EU Competition Law Text, Cases, and Materials, 4t Ed., Oxford University Press, 2011,

822.

' 3m60DmbGomMo mebsd3Hmmmdal 39mebbdgdgdal 808sGm g36m 333060l g3Mbd30mBogdals
dgbobgd 3mbggbsonlb 101-g dqbemal go8mygbgdody g3eim3zs3dnfal 3mBaboal Lacgimdgbosom
3606303930 (Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the
European Union to Horizontal Co-operation Agreements), § 35, <http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:52011XC0114(04):EN:NOT>, [10.05.2013].

2 oggn, § 58.

" Whish R., Bailey D., Competition Law, 7™ Ed., Oxford University Press, 2012, 541.

4 Jones A., Sufrin B., EU Competition Law Text, Cases, and Materials, 4t Ed., Oxford University Press, 2011,
821.
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b (309mmb d9mobbdgdmmn 30mmdgdal dgbemmgds s @obaxmb dobn sdGmggzgda. Mm-
am&z bgbo, 0bgm@mda(300b go3gmal batn dgbbggl gosdmogMmlb aodggomgommds s -
dmggbz@al gon3393mmMdgd0 doDomdby. 93 dg3mbggzedn gobomgamabbabgdgmos 0bgm®madszn-
ob ao33emob bob@gdob 3mddgwgdedoyg sMbgdyman doDMalb gsddzntgaommdol Embg s oy
am 39339 06xgmM@o(300L 3333 gb Mby. 3mBaboal 3@ 3039d0m, ddnEM menogm-
3@ d5bMgdbg 0bgmMIs300b go(33mmad dgadmgds RMm dg@o MefMymyamo gogmgbs
0gmbomlb 3mb3gMgb300bg goMg bogmgdo dgnMm mmogmdmmon® dsdatdy, Mowasb
09096039 LaBsM3M goz0mgdom NFOHM oMB 0350 MEbLIEYds 30MIMbgdDdy. 335LmMsb, doemnab
BM3396@ M doDombg 0bgmEmBa(300b ao(33med 3MbINMgb(300Dg 833900 WOMYMBomO
353905 o6 1bs ngmbomb. Hoym LadsbMm 30MHMgddn §3Mbm3Bn gy 53968 9dal dnge 3mb-
306 96(300b Lobabssmdmgam dggagdal ombggs Mormmas, md(3e, 3m3oLonl sbGNM, nbgm-
353000 go(33emab Labgdslb dgbBgsl Wbt gosdaM@agmb gb SoMmdgda. smbndbmma 3Mad@on-
30b 89339mdom 3mb3nMgbz00dg Momymagnmo dgmgan g™ LogMdbmdas, Mmogbsy dobam-
b 3gLdds3abo 3BMEY G0l dmmbmzgbabes s 30Bmmgdals 3oMmdgda dgosmgdom bGsdomyMoas,
500350 5MbBddomM 30GMdgddn g3mbmdo & og96@L aomgoMmgds byb@ow 0dob wowag-
bo o) B3 30dmabg0s dobo goyowggdal dg3(306gds (gb dgodmagds dmbogl dmmbmzbal mbol
d93(30698000 56 3mMb3ME96E 0L 309 dgeMgdoc adsmma Gobnl dgmoegabgdal asdm). bodyg@)-
oo 33DM0b LGN G Mol Jgdmbggzeda 93mbm3n 3nEn 5396890 MxEM dg@&ow Joom@ 30-
ob o YYoEz0mEgdom bagMom 30Mmdgddy dgmsebbdgds, Mowash dsm odzm dbgagbo batggda,
Immbmsbo, LsdobHm Bomagdo, SGMEJ300L SLmME 03680, BoMmdmgds.

o3 dg9b9ds 35330 0bgm™mdazool bobgl, 3mdabool 88 3o3gd0m, LEGsGganmmo
3dmba(393900L gobnomgds 3mbiznMgb@&gdl dmmal Mam bogsMmayoms Gm3 godmabgzgab 101-
9 Igbmol aMm3g39L, oMy bbgs bobol 0bgm@Mdsz00lb gobasmgds, Mowashb ngn 360d369-
mm3bo 533060980 LBGSGga0Mm goM3393eMdals boDafmbyg, dbofggdol BngM gosbygg@o-
m9d0b 30gdal @sdmy300098mmdal s oo LEGINmL gMMIsbgmb gonbomb 3mbgncgbzns.
3M30L0ob dbFom, LG gamo abymMmIs30d dgadmagds gbgdmeaglb d0dnbatg Babgdl,
3oLES3mgdgdL, dom 3gd(3069d5L, goDMELL 96 Jgmazomgdl; 3emnbg@gdal Losl, BoMdmgdals
boxgdl, mgbmdal, dMbgal, gogoggdl, bomdmgdal, bamabbl, dom3g@nbaol 3943930,
0L 390, 0639LE0(3090L, Eggbmmmangdl, 33mg30Ls s gobgzomamgdol 3MmaMmsdgol s dom
d99390L. 3m3aboal dgbgmgdoom, Bobgddy s MYbmdady 0bgm®mIs(30s yggmsdy LG M-
&gannmos, HmIgmbsi 3mbrgsb botggddg o dmmbmgbady 0bgmMmdszns. odzs, o9
93M6m30 360 53968900 3mb3NMgb300L ¢B9g396 9MMBebgml 33mggzebe s gobznmemgdsdy,

53 dgdmbgg3sdo &gdbmmmaonma dmba393900 yzgmedyg LEMsGga0ma dgadmgds 08(‘0'.).46

4 3mM0dMbG oMo 86533MmImmdob dgomsbbdgdgdal Bodsmo g3timzo330mal gubdzombomgdals
dgbobgd 3mbggbsonl 101-g dqbemals go8mygbgdsdy g3eim3ze3dnfials 3mBaboal Latgimdgbosgom
3M0b(303980 (Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the

European Union to Horizontal Co-operation Agreements), § 77-85, <http://eur-lex.europa.cu/LexUri
Serv/LexUriServ.do?uri=CELEX:52011XC0114(04):EN:NOT>, [10.05.2013].

“ ogag, § 86.
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3M380L00b SBM0m, M3 YBRO™ 0ENd 0bPMMId(300L go(33malb M@ 03530 dmbsobaeg
93M6m30 3960 53968 980L LadsbEM Boemn, Joo YYBH™M oS Mobo 3Mb3NE9b(300L LoBabs-
>09R3m §Bag&0Lo."

353300 06gmMId(300L LML gfMmew, 3603369mm3zob0s 030l oEagbs nbgmm-
35300 BoMBmeagbomons 409M00569dmo gm@m3nm o9 ngo 0bngomsmnbaMgdmmoas. 3ogM-
0569590 0b6gzm@ o300 436 (39mgdabal, MmEaLss BaM3gddg nbrngnysmMa dmbssg-
3980 Im3mggds Lygdomabow Mormmos, 3MbinMgb(300y Moympoma dgoganl smdscmmds
bo3mgdns, 3oy 3m3356056%y nbngnEsmmmo dmbsa393960L ao3gmabol. 3mdobos 3GIME-
mgdsb 396 byogh bagogmm sbmzns30900l o6 dobMAL 33mmg39bg MENgBEEMgdymo goMdg-
3ol 3og abgmo g3ogM0006gd¢ma Imba(393gd0lb dgammzgdada o asgM(39mmgdado, Hmamo-
(399 359003960L 3mbs(3939d0, Bodmagdals mbs(393900, 3mI3mMby6EBgdLS s bgmgmmdy mo-
90 gdol 3mba(3939d0, Maash sbgmds 3Msg@n3ad dgadmgds batagdgma dmy@sbmlb dma-
Bmgdmgdbs s 3mnb@gdbss bgd@mmda sGLgdyem §3mbmdnz e LoGs(305dy YBO™ booyg-
mo by@ocmnb dgddbom. gomes 5dabs, sbgmo 3God@ngs dodMal 3mbabormggdl sdmggl Lodye-
mgdsb 39mgbo 0bgm@mBnmgdamo nbrngnmsmMa gosbyzg@omgdgdo doommb ndobom-
30b, ™3 gmbogEmmao dgmebedsdmb megasbmo LEMsGgans Ladsbmm 3oMmmgdL. 3mIaboob
38303900, sbgmo bFMMIs(300L 333t FFoEO™M MEOAM3MEN5d0 53 FIMO® YOMYMBOMS©
20babgds 3mb3mMgb300%g. 8oL sBMom, nbnznEMsmabgdmma nbgrm@mds(zonl gozzms bymb
MBymdL 93mbm3n Mo 93968 930L BngM gMm0sbn LodsdMm 30Mmdgdabs ©s LaEsdLygmm
LEMSGganal Rsdmysmndgdsl, Moasb ngo Lodmemgdslb odmgzl 3MMMENbs (30530 IYgme Gom-
390L g58mM10d35M3mMb Fgmabbdgdal 30MHmdgdal edMM393900 S doDoMmbg d3mBLgmamgda.
3M30b00b BM0m, 030l dgbadmademmds(z o6 Mbrs godmzgmnzbmo, MM gsgMmnsbgdaemn dm-
bo(393900L go33mabas dgmdmos gofzzgnm Loduse309ddn 3mbinEmgbznalb Lobabssmdwgam
390093930b BoBggs.”

3m3abool dgbgymadom, abgmmdsznal babsbIPmmdslb sbggg 360dzbgmmgseba you-
Momgds Mmbrs dogsgjomm. LagMomm, M3 YBM™ Yobemgbos nbxm@mdszns doo MGG™ Jg-
&o© Lamobgms 3mbinmgbzool badsMomal 3mmboom dobo gogd(3gmgds. abGmMogmo dmbs-
(3999%0b go3M(39mgdom, Mmamz bgbo, bagmgdom LogaManmms boodmm dmmadams3gdy-
doo g5630Mmdgdema dggagdolb dombggs, Maash Momos dabo 89339mdoom 3mb3nEMg6Eg-
d0b badmdagemm 3943900l 3MMabmbaMgds IMbrgl 56 dgmsbbdwbyb LogMom LGMaBgansdy.
0993(39, 3m3abool sbFom, Mondg 3M0Ggeamdo ndob obowagbs, HmM3 go(33mmamo 0bgm®mds-
(309 0809650 dggmos MM3 3mb3NMa6(300Lsmz0L Mob3gdl o6 dgo(303L, 56 5MLAdMAL. 3mb34-
963006 MOZSbM RBodHMEL, HmMA3 dmbs(393960L abGMMoymmds sdmoEgdymos, 3oMgzgem
0gdo, dgbadadobo dabMal oboboosmgdmgddg s dgbadadal 3MgB3gmmdadn gabdy bgmobe-
0 3ma3065398980L bobdacgbdg. ob sbg3g M 30gdmmns Bmba(393530b babnsmdy, gogm-
000693mmdsdg s go(33eab bobdnhgdg.*

Mmaméz bgbo, M3 HRcm bdoMaw a33mgds g3mbmdo g 53968 93L dmMal 0bgm®ds-
(309, 8000 3905 3Mb 3N gb(300L Ladommolb sMmgg30l Mabggdo. sGbGsdamnM dobatdy

7 odan, § 87.
" ogan, § 89.
® ogag, § 90.
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0bggm@m3o300L ao33ms YRGm bdoMow oMl Lagofm gomg bGsdomn@mda 0dobscmgzgol, MHmA
dmbegl g3mbm3dognmMo 53968 9d0b gmnsbo LGB ganolb ssbrmgds s sIMMgg3900L go-
903 3oMo3985.%

9360m 35330630 sGLgdmmo 36939600968 9mo badsGmmal dnbgogzom, bodwzomaw be-
ROOM 0bgmMEAZd(300L gd(33md 9O nmgmgds 3mb M 96300l Lobobssmdogam g539J@&0b 3gm-
bg. 3m30boab sbFMnm, badwgnmom LogsMm 0bym@mIs(3050 nmgmgds bxrmMds(30 MYy ngo
00658(0@ oMb bgmdabsbgomdn yzgmes 3mbin®mabgobsmgal o 3mmngb@obsmgzal dobo dm-
3m3900b oMgdnmgdal mgombsdMaboo. gobsmgamoabbabgdgmoas ol g3od@n, Gm3 bsdrgo-
mo© bogsMm nbgrm@mds(300dg NRGO™ dgaMow o6 Ybos dobgdmmgm bgma 3m0gb@qdl 56
0bgzm@3s(300b ao(33mol dgomobbdgdada ofs dmbsbomyg 3m33s60gdL. 3m3abool sdGMom, 3mb-
396968 790L dmMab bdoMow brgds bmmdg 4.6, Lagscm 0bgmmdsz00b go33ms, omdzs 3oL
9L AbRMETs(300 56 Foohbos 63z0mdE LagsGmE mM30 0bgmMmIszool dgbsmgdaw
bofxgdob gobg300 LognMm s 530l go3909ds 30 bLbgs 3m3356090L s 3m0gb@gdlL o6 dg¢d-
™0000.%" 3m30bosl 83 9 3960b369m0 Fgdmbggzel LoomubEMozom, 50bndbmmo bothg3m8g6-
3(30m 3Mnb303560L 109-9 3964830 8mygsboemo od3b dg3gan Labob 8sgsmoma: Labgsz0l
3036m@gdgmo moba 3m33sbos, Mm3gmas 439960L dobidGedom BmmdL ygzgms Lobgsegol go-
LodoGo LaanMb, (330l LaB3s30L 808nbatmg Bobgdl Ggmgnmbals 39d39mdao. 3mB3s6ng-
30b sBM0m, LaB330L Fobo LogsMms, Mowasb ngo 5xbadbymas mommgm bopan®mdg oMbg-
3 0x30dg 9, 39Lsds30bo, 303NbaMg Bobdg KbxmMMms(300l go(33ms o6 boMmdmaaqbl
3M639M96(300L LBEBS>MBgam 3ModG03ob. 3M3aboal sdFom 3o, gb bgmM@Is(300 o6 Bom-
3moa bl 633gnmem Lagsmmb, Moasb ngogg nbgm@mdsool Lbgs abam Im3mggdobal bo-
gocmos 3603639mm3560 Mmob obaMgzs o LoGMIBLIMMEBM botggdol gsbgzs. gomMws
530bs, 0bgm®m3dsz00b aozzms LobGgdyMa bobosmal oym s BomMogh dogmo Jzgybols do-
B, gb N3oboLIbgmo 30 IFoMM, sBOMMMM, LBsdomM Mmmaogm3mmosl bomdmawagbs.
0309650, 3m3aboals sdFom, gb 3Gsd@nge Bobmab s 3o3d0Mgdeym YHMogHmasggdals jmo-
3oL Jdbab, bgmb 1bymdl 3mb3nMgb300b LobnbssmBogam dgmgagdalb oamdal dobatdy
95, dgbodsdabow, 101-9 89bemab 3oMmz9mm 6560mb gbnbosmdogagds.

8.1. 0bggm@Is(300b a533mab 0330b7dM58560

0bgzm@3s(300b go(33ems dgndmgds dmbogl Lbzsabbgs gm@mdnm. 3oMggma, 3mbs(393g-
b0 dgodmygds 30Mm@adnm 0gbglb aobosfMgdmmo 3mb M g6@gdlb dmMal; 3gmeg, dobo aogM(39-
mgds dgadmgds 3mbrgl sbgzg sMe30Mmadnm, bogMomm bosggb@mb 3g9d3gmdam. dsgsmoma,
Logogtm sbmsnaz00b 3gdggmdom; dgbedyg, nbggm@madsznals gozgms dgadmgds Imbrgl dob-
0L 33930000 ME33b0bs(300L dogH 56 3MI3560gal IMIBEME@Ydmgdabs o6/s Lszomm dm-
3046 9930L dogM. 0bgmMds300b go37e3690s dgadmgds dmboglb Lbgswabbgs Lodymsmgdg-
doom 3ogomomem, gmbEG0m, gmad@mmbama gmbGom, bo@gmgnmbm domgdoom, dgbsgoa-
d0o s Lbgo.

© 0ggn, §91.
' 0dsg, § 92-94.
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0bgzm@3o(300b go(33modg Jgmebbgds dgadmgds sMLgdmMdogl (3039 dgmebbdgdals
bobom, ol sbggg dgadmygds agmb bbgs 3mb3nEa6(300L LoBabssmdwgam gmsebbdgdal 6oBoemn
3b Bom3moma 9bogl 93mbman Mo 53968 5d0L 30056y3980mgdsl ob dgmabbdgdmm 3Modo-
3ob 101-g 8yl dnboombnesb godmdmnbamyg. dgmabbdgdmma 3Mad@ngs, 36Mg(396wbEY-
mo badsmmol dobgogom, BoMdmopagbl g3mbmdngnm 55968 9dL dmMalb 3mmMeobsznals
BmME3sb, HM3mab 39dggmdomas(s, g3mbm3dog o 93968 g0l 3Gog@o0z9mo mebsddmmdmmds
39a69dmo@ 565(33mg3L 3mb MM g6(300L Gob3b.? 3mBobool 3@ 3039800, 9 goo g3mbm-
d0gyyMo 939680 93¢gmo3bgol LEMOGga0Mm 0bPMMTs(305L Mogal 3MbIYEIBGL s gb W o-
bob3bgemn 0egdl 08 nbgm@mas(snal, gb ymeggsggge dgndmgds sbgzg s 3gomagn30cmoglb dg-
®obbIgdmm 3Mod@niom, Mooasb sMbgdamoa 36(3960096@mma LadsMommal dobgmzom, dg-
006639390 360030l 3MB (398300 56 LogoBmgdlb mGIbMHogo 3mbGsJGoL sGBLYdMdsL.™

0bgm®Mds300L 35330l dofMomseo 3Mmomgds 3mb3nMgbznolb gymbom stob ob, Hmd
3ol dgydemns godmoabgzoml 3mb3nMgbool bobabssmdmgam dgmgagdo doboMdy. nbgmmds-
(3000 35330 dndz5M0 JoDdsbo 3P0l goM3393mmMgdal smBmebgms s, LEmMgo 5dals go-
dmos, G™3 030 3mb3E96(300L 30D60sb 353mInbofg oMMEg3oE nmgmgds.” smbsbadbe-
309, 0b gog@n(3, O™ 36 5(396@abG M LadsGmmal dobgzom, 56 oGl bogomgds ndabs,
M3 93mbm38ogMo 93968 gd0 bomnmaw dgmebbdwmbgb gobolb dFMEsdyg. MdMomme 0bgmmds-
(3000 go33ma3 Ld3daMabn dgadmagds nymb 3mb3mEgb300l Lobnbssmdwgam obbal @oboc-
39600.% 0193(35, 09) 06x3MEIs(300L go(33ms 6 brMogh 3Mb3MH96300L FobbnwsE 3odma-
©0boMyg, 35d0b LogoGmos dobo dggagdol sbomaba, Moz Imazegh 03 3mbEGgJLEEL LEm
3bomodL, MMIgmdnz 0bgm®mIs300b go(33ems Fmbs. sbgmn s6amabal g@omgdo aof339-
300 560l Im393mo 930m3o3domol dommnmdbognmgdalb babsdsMommb dogH gsdm@eboe
BabobBom goobyzg@nmgdsda bogdgbyg C-238/05,% Gm3gmdns s¢b0dbymons, Gm3 0bgm®Gds-
300b 3330l Lob@gdol dgbodadobmds gzmmgegdamalb 3mbinMgb0ol bn@m3gdmsb o6 dg-
0dmgds dgxsbegl dLE GG Nme®. ngo ©sdmogdamoas dgbodsdabn dsbMab g3mbmanzn&
306mM893bg o 0bggm@mdaznal go3gmab L3gz0gagNE obobnocmgdmgddyg, Hmammag ofab
dobo 30bsbo s dobo bgmdabobzmdmdal 3oMmdgdo s dobdn dmbsbomagmds, sbggg go(s-
300 0bgm@m3s300b Lobg, Gm3gma(z dgadmgds nymb Lags®m ob 3mbgowgbznsmyMoa, go-
960056900 56 ©gGsmMa, abGmMoma 56 dodEnbsmyg, sbggg 0bgmmdsznall 3gMomwoe)-

52

9360m353d060b  BommmBLogmmgdal LobsdsGmmmb 2009 brmob  gowsbyzg@omgds Logdgby:

C-8/08, § 26, <http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd505013735d

2f436abe8a99e6e9d7ac33.e34KaxiL.c3qMb40Rch0SaxuRaN90?text=&docid=74817 &pagelndex=0&doclan

g=en&mode=Ist&dir=&occ=first&part=1&cid=754310>, [25.09.2015].

3 3mA0bMbGomyMo 006533MImmdal dgosbbdgdgdals Bndsmo g3dimgagdatials g3bdzombafgdals
dgbobgd 3mbggbzoolb 101-g 3qbemal g98mygbgdodyg g3cim3zs33n6al 3mBoboal Ladgim3gboszom
36M0b(303gd0 (Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the
European Union to Horizontal Co-operation Agreements), § 62, <http://eur-lex.curopa.eu/LexUriServ/Lex
UriServ.do?uri=CELEX:52011XC0114(04):EN:NOT>, [10.05.2013].

“ aggn, § 72.

> Whish R., Bailey D., Competition Law, 7™ Ed., Oxford University Press, 2012, 542.

36 936m353d060b  BomnmBLogmmgdal LobodsGmmml 2006 brob  gowsbyzg@omgds Logdgdy:

C-238/05, <http://curia.europa.eu/juris/liste.jsf?language=en&num=C-238/05>, [10.05.2015].
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Mmoo, a5(33emob bobdomg s dabo 360336g9mmds gabigdols, Badmagdols dmsmmmdols 56 3ma-
LabyMgdab 3oMmdgoal Bodbsznabomgab.

3M30bool sbEMom, bLGMsGgannmo 0bgm@Is(300L go(33msd 3Mb N6l dmmal dg-
0dmgds bgmmgby@om aobosm@mb godggoMmgaommds dobamdy, s@mdmgbzmol dodMol gub-
J30mbafgdsbmsb s 393300 9dmo go9M 3393emmdgda, bgmo dgnbymb g3mbmdn 3nea sgqb-
900l 3mmEME0bs(300L s Fomn 39008930l @osbmmmgdsal. dsb sbggg dgydmoas 3mb3nEagb-
(300%7 PoMYMEBomo 303mmgbols Imbgbs dobomdg dobogsbo bGsdomyMmdol gobMoom. 3sb-
Lo gmomgdoom 30, b 830b gbama dgbbgsb oy ob 8dmagsl Lodysemgdsl 3mB356053L Imsebrn-
bmb 3d90obbdgdyymo 30mmdgdol dgbEymadol dmbo@mMabao. gofms 530bs, nbxrm@dsznal
35(33e03L dggdmons doDoMdg aMymagomn ao3mgbal dmbogbs gomgasbo LEsdomyMmdals
30bM00. 3gHdme, dsdMab godgFgomgommdal gobMoolb 35dggmdom 3m33sbngdlb dgydmoasm
508maRnbmb Lo s MMl bzoaglb Lbgs 3M33860933s dsbombg dgdmbaems s Jgmabbdgdals
dmbobomyg 53039335 dgbodadobsw 0dmddgemb sbsma dgdmaLgmgmalb Bobssmdmga. smbe-
60dbogns obocs, HmI 3m3gMzogmow bLbboGonEn nbgm@ms300b ao33mal dgogasw dadom-
bg 393mbgemal Aby@ggmoa 3m33060900 53 3oMom sMdbgmbayMgm 3mb3nMgbdmm d0mMmdgdda
034mx9d056 dgmabbdgdals Imbsbomggdmsb dgmomadoom, Madsy domon dobamdg dgbgmes dg-
0dmagds goggg@bmb.”’

dobgsogem 0dobs, Gm3 3mbinEgb300L Ladommmoal dobsobo oMl o6 oydgol 3mbsy-
96870L Mm@l bs3dIMMBmmMds, Moms oo ©eIM300qdmaE 3obbodmgMmMb LadsdMm
3@ 0gs, 3M9(396gb&m Lodommomdo (3ombobo oMol 50badbymo, Gm3 gl o6 M-
®393L gRmgdsl g3mbmaagne 0396@9dL, ambogmmoem dgabymb 3mbinEgb@gdal oMmbyg-
e 8b Imbommebgm 4(3930L. 0¢13(39, godmMosbymos bgdobdogMa 3oMEsdnMn sb sMo3nm-
33060 3mb@od@n 3mbincg6@gdLb dmmal, MmImals Jabsbl 96 dgmgal boMdmswaqbl 3mb-
30696(300L abgmo 30Mmdgdol g4dbs, GMAmgdaz o6 dggbedsedgdnsb bm@3omy& 3mb 34-
96 306mdgol dobaMby. 3gbow, asdmMabyymoas 3mbincgbGgdlb dmmMal bgdobdag-
0 30083000 56 3Md30MEad0Mo 3MbBod@8n, Mm3mal 3obsbl o6 dgogal Bomdmowmggbl do-
Bo by MgomnEo ob 3mBgbz0nMo 3mb3negb@&gdal J(3930%y gogmgbol dmbragbs, dscm dm-
0L gomdbommb 3mbin@gb@lb ob J3930L 3Mbo, MmIgmoas ¢339 doomaglb ob 3306gdg6 dno-
0mb 35boM by, Momas(g bgmb dgnbymdgb gomumoa dgmabbdgdals dombyggzsel. 3mdabaals sdMom,
0bggm@3a(300b go(33emd dgadmgds Bomdmowa 9bgl dgmebbdgdmm 3Moddngslb, o 3o begds
LA 9a0YE0 0bgMMIs (300l godymsgbgds, Moy ©d(300MgdL LEMoGgaoYm aoMM3393mmMdal
35baMdg o bgmb 1bymdlL Gofme dgmabbdgdsl. LEMms@ganmmo abgm@mdsznal aso3gme
3M639M96(300L LadoFmmol brmMIgdals oMmzgg390 300Rbggs, MoEash gb 3Goj@ngs 3mbsy-
96893L dm@al 3mb(396@@o300L GmmaRsbns.® 3m3oboobs s g3GM30l dsGmBbogmmy-

57 3mM0dMbG oMo 86533MmImmdob dgomsbbdgdgdal Bodsmo g3timzo330mal gubdzombomgdals
dgbobgd 3mbggbsonl 101-g dqbemals go8mygbgdsdy g3eim3ze3dnfials 3mBaboal Latgimdgbosgom
3M0b(303980 (Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the

European Union to Horizontal Co-operation Agreements), § 65-70, <http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:52011XC0114(04):EN:NOT>, [10.05.2015].

*odag, § 6.
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Foms 390106639300 53mEMBo 3 ©s bodosMmmgdog 3m6@9JLEdo 399mB3gds.*

bobsdsnmmb dgbgonmgdom, gb GggLGE s agm yzgms abbGaEYGabomgol, Mm-
dgmaz og&ogmo agm bgbbobs s 3Mgo@ b bygMmdn. gofMes 330bs, MygbGMNESL nbgmm-
85305 oro03g8mes gergd@PMbImeR, %69 YBO™ JBIIHIMOR ForMg JHmzbgmo d9650b
89339md0m mEas60dgdmo Ggqb@@al 89339mdom.”’

9360m30l Jomnmdbagmagdol bobodsmnmmlb sdM0m, nbgm@mdsznals go(33emolb 5bod-
byemo bob@gdal Jgbedsdobmds gzmmzegdamal 3mbnMgb300lb bmM3gdmab o6 dgndmgds dg-
3obgL s8LEMJGMmom. gb edm 3nEadmas dgbsadsdabn dadMOL g3mbmdnznM 3oMmmdgddy
5 dgbadadabo Lob@gdal L3goR0gNE Fobobosmgdmgddy, Mmammars 5Mab, 4o6Ls NG dacm
dobo 30Bsbn s bgmdobobgmdmdal 3oMmdgdo s dsbda Imbobagmds, sbgzg as(33eoemo nb-
gm@Is300b babg, ob dgadmgds agmb Logsm 96 3mMbgawgbznsmuMn, asgmmnsbgdamao o6
9GO0, 0bBMMamo ob d0d0bsMyg, sbgmn 0bgmEmds(300l 3gMomEmmmmds ©s dabn 3603-
369mmds 535Lgdab, dm(3mmmdols 56 3m3LabyMgdal 30GMdgd0l obszoobsmgal.®

Loboadammmmb 38 30(39000, o Mggb@mn smggsws 81(1)-g dgbmol 3oMmdgdl, ngo do-
0b(s3 dgndmgds 81(3)-g dgbmom 30035mabbabgdmm asbmogobyamgdsl 9d393gdecigdogl
mobo 3939mse@ oMo Johmdob s 3dsymaamgdol d98mbgg3030.%

9360m30b doBnmdbogmadol bobsdsBmnmmlb sdMom, Mmams bogdal gomgdmagdgdo-
36 0633939, Sbgm MggbGML Fgdens Mo30056 dnz0emb IMIBIsgdemgdal BngM 3Mgwndg-

P odsg, § 10,
Y 0d30,§ 35.
" ogag, § 4.
" odgg, § 54.
¥ od3o, § 65.
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30l go@ogaMdgdmmon @ogemnabgds, sbgzg MgsmaMon NdOHNb39mymb 3MgLndob Y@
bgmdabobgomdmds. doybgwsgsow 0dobs, HmI Mggb@®L o93L 3MbgnEgbznnl dgdrywzal
3m@gbnsma 81(1) Igbmowsb gs8mmnbamyg, Lobodsmmmml 306356 qdoom, s 30mgdgmas
dggobogb ob mdagd@& o g3mbmdngnmn 3aMa@gbmdgdan, GmMAmgdaz b dsbemogh o3 Mg-
9LEEL.*

Lobsdomnmmd Dgdmo 0badbymoa ascgdmgdgdal dbgoggmmdsadn dormgdol Logyd-
3019 39@bg3080:

1. 3m096&qd0b go@obmabnbofmnsbmdaby abgm®madszaal Mggb@®L Mgomafon o6
07d3b 3mb3nmab300L dgbre30L 98990, 0dob gomgsemabbobgdom, HmA dgbodsdnbo dobsta
o6 bes 0ymb 3mb(396@MoMgdnmoa. bogdgdn sMLgdmmo dsdofn BMogdgb@mma babos-
®0bos. 535b06, gb Lol gds Ladyamgdslb oM Ybws ndmgmegl 3LgLbgdmgdalb nybGoxga(30-
900bs 86 om0 LadaDMHM Bamdstgmdabs s 3M3gM30gmo bBMs@ganal awagbol badgys-
mgdsb. gomms 5dabs, 360d369mm3zo60s, MM BabsbbyMa 0bLEG GG gdob ©ed39d0bs s go-
dmygbgdol 3ommdgda o6 1bms nymlb @b 3madnbszomo o6 (3 badsmmmgdMngs s 363 M-
sMa@. 03 dg3mbggzedan 3o, o) sbgmo bgmdobobgmdmds of 0gbgds gomMab@omgdmmo,
Bmg0gHmo m3gMmsGmmo sMabgmbaymgm 30mmdgddn ngbgds Roygbadaman, Mowasb doo bs3-
m9d0 0bgxgm@mdsz0s gdbgdom Mabzalb dgbogobgdmaw, Mab dgogaswsz dobomdg sbamn m3g-
Mo@mE 930 dgbgms dgadmgds gomnymogb.

2. o9 gb MggbBMo beonwszb 3mbincgbznslb 81-g dgbmmal dabssMbowsb gs8mdwabe-
&g, 81(3)-g 3gbmom gomgamobbabgdamoa gobmogabynmagdol gsdmygbgds mmba 3udmme-
GoMo 30mHmdob ©s3doygmapomgdol dgdmbzgzedn s6nb dgbodmgdgmo. gg@mm3yma Labadsm-
ool sDMom, ghmzbym Lobsdommmmdgs ©sdmzoegdymo 0dob owgagbs gl 3oMmdgdo
0538594mMEBEgdmmos o) 3. 335Lmsb, Jobo gbgmmgdom, dm3b3smgdmaddy Latagdmal
LodsGmnosbo Bogmals goabgmol 3ommdob absjdogmagnmgdmo, 3Gnb(303d0, o6 sfal bo-
Fo6m, ®m3 moommgnmds dmdbdsmgdgmds 0bonzoysmaman doommb LaMagdgmo dgmab-
639300056, 3500569y39@&0mgd0sb o6 dgmabbdgdmmo 3MogE030wsb. ogMsd dmdbdamgdmgd-
by LagMom dggan Jgbodsdal obomdg Mbos ngmb babamagdemm.

9. bagdy C-8/08

936m353d0M0b doModbagmgdol babsdsMoemmd 2009 Beob 4 0360bLL 360d36gmm-
3960 B065LBoM0 goabyszg@nmgds Jnomm 0bgmMmds300b go(33mdLmsb s 3o3dnMgdom baddg-
by C-8/08.% 030, doM0mdEsE, gbgdmms 3Mb3nMgbdgdal dmmnlb dgdmast gfom dgbgzgomal,
0bgzm@3a(300b go(33mab s 3500 dg30am3 J3939L dgbodsadal doDomdy.

% odo, § 67.
5 gk, 9360m3533060b BoMomBLagmmgdolb bobsdsMmmmb 2009 Brmob gowsbyzg@omgds bagddgdy:

C-8/08,
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=74817&pagelndex=0&doclang=en&mod
e=Ist&dir=&occ=first&part=1&cid=583042>, [30.05.2015].
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Amamey bogdolb dobamgdnEsb 0633939, 3mmabmonma dmdomMo m3gMmo@mmgdal
bomdmdaagbmgdo 2001 Bemob 13 0360LL 39036008696. oo, LbgsaLbgs Lsznmbgdmsb g&-
mo@, aobabomgl @omgMgdobomazol dm3bobmEgdal dgdamdn gomsbrol 35398 dg LEb-
MG Mmoo 3m33gbLbaznal dgd(306980b Lagzomba(y, Mo domada Mbos dgbmmoym 2001 Benals
1 Lgd®g3dMobamzal. MmamE (3 bagddab dobamadowsb 0633939, 3MbBNEY6(30SMMEN nbgm-
3o(300(3 065 35390369310 Jgbzgcol dmbsbomyg dbetggdl dmal.®

2002 Bemob 30 ©93938M0b aosbyzg@nmgdom, 3mmabonol 3mbn&mabz0olb Ladbabym-
3o odanbs, Mm3 byyon m3gMo@mn Ben, Dutchtone, KPN, 02 o Libertel-Vodafone dgomab-
6393530 56 dgcobb3gdmm 3MogB03odn dg30b906. 3ooby3z9@0mgdsdn 5¢badbymo nym, Hm3
sbgmo 43935 3Mb3nEab300L 833060 bragws, ngn dmJdgon JmMbinEab300L 3obmbal
6(1) 39gbmob s3Mdomgobmab dgybodsdmm doohbos s 50bodbym g3mbmdngn& 53968 9dL
% 5603950 os3obs.t

3Mb39696(300L 63930l Mg g3530 IMbobamyg §3mbman 3nEmds 53968933 gosby-
3980mgds 353Mmdabs s 3Mgbggmmdal Laddmdn gosbahogmagl, Mm3gmdsy dgohgmMs Laddals
bom3mygds o dndsfmms g3am3al dommmabogmmgdol bobodsGmmmmlb Babsbbotn gowsabysg-
&ogdob dobomgda.

Lobodommnmmb gs63sMGgd0m, 0dobomgzgolb, MHmI Jgmsebbdgdamoa 3Moggogs dohbgym
0469L, Bmameg 3mbinMgbz00l Lobabssmdmgam FnbbnEsb 3odm3mnbamy, LyzdsMabns dob
3dmbrglb 3mbinmgbz0obg Bgas@onmo dgoganl 3m@qbznama, b dgomobbdgdeyem 3Moddo-
3oL oMomm Mbos dgbbgzogl, L3gogngnM badsMommgdMago s g3mbman ncn 3mbEgd-
LEOESb godmInbofmyg, gAMb daDomby 3mb 3 MEgb(300L Md300056 S(30mads, dgdrM®3s o6
©33ob0bggds. 3mbinEgb300L Lobnbssmdrgam 9539J&L oJ3Lb 01y 9Ms dggan 96 Mo Labob dg-
a0 343L 35b, 3603369mmds 543L FbmmmE KoM0dob Mgbmdal asbbabmaMabal s basbob
560bmoMgdal LomRgmob dge30Lgdabob.*

LobodsMommb 3§ 30(3900m, o6 dgadmagds Ibmmmm 03 dgmsbbdgdaman 3Gsog@ozol o3-
Mdomgs, Mm3gmbos 30MmEsdnMo 989980 93L 08 Babgddg, GmMBmgdbsg bLadmemm 3mdbds-
90mo obeob. bnbsdwgdstyg Loddg M3o380Mmads IM3babymgdol dgdamdo gomabral 3o-
3980y omgmgdabomgal gomabobmgm sbobdmayMmgdsl, Maobag obgzg doMmsedod 383d06d0
593L Lodmmmm dm3b3smgdmadol dog assbsbEgmo Msbbol M bMdsLbms6.5 g36Hm3al
domanmabogmmagdol bobsdsmonmmb sdMom, 080bsmzol MM oanbmgl dgosbbdgdeymem
361598035L 3mb3nM9b(300L LobabssmBgam d0bsoba 543L g oMo, o6 sMal LogoMm 53 3Mad-
&03oLs o LEIMBBIsMHYBmM™ BoLgdL Mol JoMEsdnMo 3o3d0Mab sGLgdMds.”

Lobodomnmmb sDM0om, nbggm@mdsznals go(33mal, Mm3gmbsz dgydmas dmbsboemyg dbo-
990L dmEab obgmo oM 3393mmdgdal sm8mgbgms, HmamEazos gabob (33emomgdolb Mm,

bobg@dmogmds ©s dmeogogsinalb bbgs ©gdomgdn, MmImagdois domgdyymoas dm(zgdmmo

% g, § 11-12.
v odan, § 13
" ogag, § 31.
8 0dsg, § 36-37.

" odag, §39.
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93M6m3039960 53968930l B0gM, 1brs 0gbglb 30Rbgmma MmamE (3 3mbincgbznal LaBobsorm-
dgam 30bbob 3dmbgw. 3m(393mo Logdgs LEmMgw sbgo dgdmbgggelb gbgds, Mowasb dmeoa-
B03go300 gbgds LGobosGmEMma Lszm3nbomb dgd(3069d5L, MmMIgmbsy LomaMgdlL Mboow-
696.”

bgdmo 5mbodbymo bggmmdgdowsb 353mdmnbamyg, 930Mm30b doMormdbagemgdal
LobodsGmem 800hbg3l, Mm3 dgmebbdgdmm 3Mad@ngol odglb 3mbgmcgbznal bobobssmdwyg-
am 30bsbo 81(1) 3nbemosb go8mmnbamg, o9y 8obo dobssmbowab s 80bbgdowsb 3sdmadwa-
bocg, dobo g3mbmangnca o LodsGmmgdmngn 3mbdgjLbEob 8bgggmmdsda domgdom, dob
bofn dgbbgzb nbrogomemm d93mbggzedn gMmnsb dobamdy aodmabgzomlb 3mb3nMgbso-
ol 0030006 5(30mgds, 3gbmYE3s 96 85b0bK ds. oM 53abs, LabadsMommmb sdGMam, o6
of0b bagoMm 3mb3nMgbs0olb Mgomuo 09300006 ds(30mgds, dgdmymgs ob ©sdobobyxgds o6
dg05bb3gdem 3Mad@ngobes s LadmabIaMmgdemm Rsbgdl dmMab oMwsdnfa 3ozdafa. 3mb-
306968 90L dmEal 0bgmmds300b go(33mol dgadmads 3mbinMgbool Lobnbssmdwgam do-
Bobo 3gmbmal, o o3 goz3mab dgmdmos 03 go9M3393emmdgdal sdmagbzms, Mmdgmacs
93938060935 ImbsBoemg 53mbm3n gm0 53968930l 3sbdMobym J3930L."

9360m30b  doBnm3Laxgmmgdol LobsdoMmnmmb sbMom, dgmebbdgdmmo 3Mod@nzob
3M6(39830°, MmIgmoz 3o3mdnbomgmdl 81(1) dnbmal dobssMbowsb, gummabbdmdl, sMs
doMGm 0dob, Mmd dmbsbog Fbaggdn 0obbdydosb §Mmedgbmmsb, sMsdgm ob sbgzg dmo-
(393L 8b56g900L Jgdam3 J(3935L 0B DY s Jgmabbgdobs s J3939L dmEnl Bobgyb-dg-
©9a3mdM0g 303306, 03(39, LobadoMmmma sbggg oohbos, HM3 oy o6 5MLYdMEL 53als Lo-
Boboosmdogam 38 30(3909mgds, MHmIgmoag dgbadadabds gzmbmangn@mads m3gMe@mmgdds ub-
5 6oMImoa0bmb, 1bos 035Mon©gdmegl, ®m3 ol g3mbmdngnca 5396@qd0, GmAmagdas
3mbsBomgmdgb dgmabbdgdmm 43gmgdadn o MRgdnsb 9@ 0ymgda dsdamdyg, Abgmzgmmdada
0009896 3mb3nEg6@gdmab goz3moar 0bgm@mIs300L dobofmby Mmagnsbmo J3930L gobLabe-
360b00L. goMEs 83abos, LabadsMommmb sbGnm, s90mgdmae asbsmzamabbobgdgmos b
39g@0i, Om3 36M9(396096@ Mmoo LodsGmmal dobgogoo dgmebbdgdama 3Mad@ngs 81(1)
dnbeoo dgodmads s3Mdomeymon agmb dobgoegsm ndabs 3ol dobomdyg 3mb3nMgbznal be-
BobosmBrgam 3gwgan 593b o9 965.” LabsdsGmmmb doshbos, Gm3 Jgdmbggzomo jogd0tals
369D03g3 (300 g98m3bacgmdl 81(1) dgbmowsb s ob Bam8mawaqbl g3em3al bLabmaswmmy-
3oL bodsmormol gobnymaygm Boborb.”

Lobodommnmmd 3093 gHMbgm a5635M o, MM dgmobbdgdmm 3Mog@03obs s Lodsd-
M 4yngogd3939L dmMob dgdmbggzomo 393d060b 3Mgbndg0s gedmoygbgds dbmemmeo 03
dgdobggzado, Hmegbag 9Mbgdmdl dgmabbdgdymo 3Mad@ngs s dgbodadabo g3mbmdosyma
0396@ 980 Mhgd0sb dobotdyg od@nmFgdo. o3 (3s, 356 5bndbs, MM ngo ML sl 03 dm-
LoBMYENLOgsb, HM3 dgdmbggzoma 3ogzdomal 3GgDdnadgg30s Fbmeme 0d dgdmbgzgzada oMbg-

dmdL, BmEgLyg 93mbm3ozyMa 53968900 Mganmommao b3wgdashb.

" oggo, §41.
” odgn, § 43.
" odag, §51.
" ofag,§ 52
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LoboedoMormmb sdGom, 3mbinMgbdgdL dmmal dgbgzggdal Mommgbmds, bobdafg s
BmE3s, M3 bagoMms domo LadodMHM J3930L Fgbomsbbdgdma, sdmzawgdnmoas dgmab-
b3gdmmo 3MogB03z0L bogoblbs s dm(z93yma dobMal 30GmMdgddg. dm393mm d93mbggzodn
30, ®mEgbsg bogdg gbgdmms dobatMdy 3mbinMgbznnlb gMo 3mbiMg@m 356M33g@MmL, 3mb-
396968 790L dmMab gMomo dgbzgms 30, Lobsdsmmmmb 3@ 3039000, dgadmgds Ls3856(0bo
0ymb 03 3mb3n&mgbz00L Lobnbssmdrgam dobbol gobbabmmzogmgdmae, Mmdgmbsg dmbs-
Bomg 93mbm0 3o 03968930 0bobogwbg6.”

936m30b 3oMm3bogmgdol babsdsMommb sdMHom, 360d369mmds 543l oMs ndsls oy
5300969 dgb3gd00b g3mbmBngnHn 5396@ g0 9MMIsbgml, sMedge 0dsl dgdwmgomds
Jdgb39ced 56 dgbzgmgdds, 8obgglb o 86 AbaMggdL dgbadmademmds dngmma dbgoggemm-
d5do 3mb3M96@gdL dmeab go3gmomo 0bgm@mds(305 030basmzal, HmM3 gobgbadmgMom do-
Bocrbg domo Lodmdagmm J3939 s 3oMR3gE HRogbs(33mgdabac dom dmMnl 3mb3nEgbsnals
0b3gdo 3Mogd@ngnmo 9bs3dMMImmdam. 53sbmab, LobadsfMmmma gsbs(zbows, Gm3 dg-
®0bbdgdodn 3mbsboemyg g3mbmBoz e 93968gdL Bmgds sdzm boMmBmaanbmb 3@ 30(390¢)-
93980 @ 3538 303Mb, MmI donbgoszsm 0dabs, Gm3 abobo BsMds@gdnmem mebbdwg-
dmEbgb 9O ™3obgmmsb s dabomdg o598 0Mgdn aMRbgb, dgmabbdgdmm 8mddgwmgdsl dom
LodobOHM ymegad(3930Dg ao3mabs oM dmabogbos.”

ymggmogg dgdmombndbyymnsb gsdmdmnbamyg, LabadsMomm as63sM@Gogl, Hm3 oy
dg05b6b3gdem 3Mogd@03od0 dmbsbamyg 93mbm3nmHn sg96@qdo od@nnmgdo MRgdasb dm(3g-
3 35D Dy, dgdmbzgzomo 3933060l 3MqDN3G (300 9MLYEMAL dgmabbdgdemm 3ModGn obs
5 93mbmBognMo 0396@0b J3935L ImEal, 3odnbs(y 30 09y gb Fgmebbdgdmmao §3gwgds dgwg-
205 3mbsBoemg 53mbmBo Mo 03968 930L gBm KMo Jgbzgobss jo.”

080l go3m, Gm3 ,,3mb3Mgb(300L dgbobgd® Lodotmggmmb 30bmbal 8g-7 nbma 53m3byy-
603 Rodmbomgaml dgo3o3L s3Mdammmmo 3@ gem@o bogd006mdgdal s dobdn o 560l goom-
35mabbobgdyma 3mb 3 g6E oL dmMol nbgm®mdsznal gozzms, gb 4dgwgds, dobgwagswm do-
Lo 86@&03mb 3MEgb3099mn dgganbs, 396 onbggds 30badbyyema 3obmbal dgbadsdabec.

9. 0d dgb39M5dg sLEMYdS, MMIgm by (5 3obabamgds
3mb39M396(300b Ig3brnms30 Lodnsbmds

OMam(3 9339 930b0dbgm, 101-9 dgbmo 3@Mdomogl g3mbmBazn® 53968 gdL dmEal
30605306 56 903065306 0bgMEMBS(300L go(33mal, Maasb 3oL dgymdmoas bgasgzmagbs dm-
obnbmb d5bombg g3mbmBn3nEn 53968 gd0b Lodmdsgmm J3935dg. 0bgm@Is(300l ao(3gms
dgodmgds Imbogl sMednfmoadnd, dogsmomam, 308bmogdmagdals dogf 6 dnodsgmal, dogs-
momo, bogogmm sbmzns300b dogM. 0bBm@Is(300L 3s(33mol ghm-gfmn go3M(39mgdmen
gmMds 560l 93mbm3ozMo 53968 9d0b bomdmdowggbemagdols dgbzgomgdn, HmMImaddys ao-
babomgds Lbgoabbgs bogombgdo. o dgbgzgmolb o43L 8dz0ms 3mMbinEgboal Lobabsswm-

% ogag, § 60.
" ogan, § 6.
" ogan, § 62.
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3gam d0Dobn, obdy oLBMgds s IMbobamgmds, Mmams Bgbo, o6 oGal LabyMggmo.
390 gmab 693693L sbgo dgbzgcgddg oLbMgdal d93ga bdnMow Mbggzo bmmdg magal
doMomygds 0dobomgzgol, Hm3 Mmago sofnEmb 3mbinmgbz00L LadsMmmol bm@MIgdom gomgos-
mobbnbgdym 3obmbaldggdemmdal. 3mbinmgbznnl mMasbmgda 3o, Gmam(z bgbo, dgbggc-
90bg ©0dLBMg s dmbsoboemg g3mbm3n Mo ©3968gdnbogsb ndgnsmem nmgzamobbabydgb
dom dngM bom3mmagborm sblLBsLY s 3830390 gdgdl 3obybobdggdmmdabagsb gobmaga-
Lygmgdol momdady.

LobGgMgbms gzcmzo3d0mdo sMbgdmmo 36(396096@Mma LodsGmmolb d0d8mboemgs
93M6m303mG0 53968 950L dgbzgcgddo obbMgds-dmbobammgdal dgbobgd. g3cm 3ogdatals
396mb3gdmmds s 36Mg(396@96@ Mmoo LadsMmamo 3oMEedndm o6 ambmglb dgbzgomgddy
©53L6M g s IMbobamg g3mbmBn 3nHo 5396@gd0bogsb 3mbinEgbzonb mMasbmgddo @slidg-
bob. od(39, 0dobomgzol, HmM3 Jomo oK sMmndgds o6 dmbogl, nbobo gom@gdnmba sGnsb dg-
SbEmb 3M9(3969b6& o LadsMmmoam gomzamobbnbgdyma dmmbmzgbgdo.

96 dgbggMadg obbMgdss 30, BMBgmdy s 9680 3Mb3NMb0mn Jgmabbdgds ngbs
30xbgmmo, oo smdscmdoo 101-g Igbmal ofmmgggem 0gbgds ©sz3omagazamgdama.
93M6m3ogmGn 03968980 bIoMom ©omdgb ndsdy, M3 dgbzgMgddg domo sbbMgdoo o6
stmggnms 101-g9 3nbemon, Goasb dom smsbmoglb dommosem dmbsbamgmds 30618 gma
Logdnobmdadn. m3(39, 93Mm30l doMmonmBbaxmmgdal Lobsdsmmmmad bogdgdg Aalborg Por-
tland v. Commission gobs(3bo@s, Mmd ,,d9b39000%g 0obbMgds3, Jobdg aobbomyma by gombg-
30b bagomm ob@ebznfmgdal aomgdyg, 8mbsbomggdl nb(zs 080l Laggmdgzgmo, Moms ogRa-
1960650, M3 s3LbbMY dgbggMadg domgdnm aosbyzg@nmgdol sgmsebbds @s dabn gM-
0a9m0 ©5MRY8S“." 3oM©s 530bs, LabsdsGmmmb sDMom, dbsmg Gmdgmas dondsmaw 0Bm-
693L 3mMb3nEa6(300L Lobabsomdmgam §dggdsal, abg M3 o6 dsbgblb dobo dobssMbobogsb
©0bEGOb(3067555L ob 56 58 ymdabgdl 530l dgbobgd dgbodsdal s@dnbabGmszomm MMasbmb,
9839J& M0 NBymdL bgmb Ladommameammaqzolb gogmdgmgdsb. sbgma bobol 0653mbsba-
mgmds 30 BomImoaqbl bodsmmommsmmgggedo 3oboyMa baboscal dmboBomgmdsl.”

9300 dgomab sbFom, §3mbmdnn@mds 539683, nbgm dgbzgomedy sLBbMgdal dga-
©93, ®m3gmbsg 3mbinMgb0olb dgbmnogol doboba 3gmbrs, 9539]&Mo© Nbos ssEsL-
b, B3 0b ogbb&mm dgbzgomsol 5680 3MbgnMmabommoa dadbals gocgdg s Lbgs dmbe-
bomggd3ds 0(3mmbgb 530L gbobgd. 8dab 3 3o(39d0L Gz0cmn 5693L dgbodsdals g3mbman 3n&

03968, Bo(3 90300 ©obodG 3039090 o6 scnb.'”

%8 9360m353d060b  dommmdbagmgdal  Labsdstmmmb 2004 Bemolb  gowsebygzg@omgds  gogm-

®0569dm Logdggddyg: C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P o5 C-219/00 P, §
82, <http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9e¢a7d2dc30dd60d2bc7ca39e4c20ae48a2bblblc
3842.e34KaxiLc3gMb40Rch0SaxuPbx50?text=&docid=48825&pagelndex=0&doclang=EN&mode=Ist&di
r=&occ=first&part=1&cid=95197>, [09.03.2015].

9360m353d060b  doMmmabagmmagdol bLobsdsdmmmb 2005 Bemob aswsbyzg@nmagds gogMomns-
bgdmm Logdggddg: C-189/02 P, C-202/02 P, C-205/02 P to C-208/02 P s C-213/02 P, § 143,
<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=59846 &pageIndex=0&doclang=EN&mode=Ist&dir

=&occ=first&part=1&cid=97504>, [09.03.2015].

100 Bailey D., ,,Publicly Distancing*' Oneself from a Cartel, World Competition 31(2), 2008, 178.
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bsdsmocnols Zizﬁﬁ«)qm, N2, 2015

»BOROOM obEGOb(30M 905", Mmamm(z 3obyybobdggdmmdal godmmosbgal Lodysmads,
LobodsGmnmmb 38 30(3900m, 30bGmE NMbos 0469l 35635618 gdmma. LabadsMommad gobsozbs-
s bdg39dg T-303/02, GM3 o) 93MbmBogn® s396@L ,LyMHs god0%360 FoMmn dgosbbadg-
dom go630Mmdgdnmo abinbogdabogsb, dsb doM@Gngsw dggdmm BagbgMs 3mbinMgb@gdo-
Lomgolb @s sbmzns(300L LodEogbmbamgal dgbggomal dg3wgg, MM o LyMos gobbommmao
ymgomoygm 306 gmab 6g36am 96 dogmm dmbsbamgmds 3Gmggbamma sbmznsznal dgbggco-
330", """

3rm03Gm3nmgbol Loddgdg'® LobodosMmmmd asbszbows, GmA g3mbmBnsnGn 39680,
Mmdgeo(3 3gbzgemsl ogbbmm, @own smdsmmdom 396 0gbgdmms sdmyy300gdgmo dgdam-
30 LadadDomm ImMJ390gd530L gobLadMzMAbSL.

LobodoMmommd bogdgbg Commission v. Anic Partecipazioni SpA boMdmowanbs 36 gbya-
B(309, Mmool dobggzgomsy o 93mbm3ngncn s3q6@0 gbbMmgdmes 3mb 3N gb@gdals dgb-
390605, ogn dbg3z9mmdado doomgdl dgbzgomedy g937me3690mm 0bxm®mas30ol magobo
LodmBagmm 3mM3gMzogymn 3memo@ozolb dgdxdeggdsedn, o 3ol Lobabssmdogam 3@ 3o(39d4-
™900L o sbLBOL 56 BaMImsaqbl Jgbedsdobo g3mbmBnzmo sggb&0.'®

3Mb63Ma6(300L MEaobmgdol sbMom, Morymons 030l 3G 303909, MM FoMTs >
o0l dgmabbdgdals 3mbsboemyg, 03 dgdmbgggeda o) ol o6 0mgds Yzgms 39MEGgmN& ogdo-
3m05d0 Imbsbomgmdab. sbgzg Morymos @ssdG3om Mmd 3oMGgmda 56 dmbabomgmdwo,
0] &0 539369300 06xMMIS(305L RoLgdDy.

3m30boal 38 3039000, ) 93mbmBogHn 5396@0 939o3b69dms 0bxm@mBs(305L JoME)g-
&0 baddosbmdal HM3gmadg 3gMomedo, ol gomdnmEgds LagsMmmm abELb0Mgds. ab-
030b 3obmbaldggdmmdol 05300006 o(30mmgdal Layggmgbm Ladyomads, s@3nbabE a0
MmMa5bmgddn ©0dgbmgdss, Moz 3oL LEYE ob babormdFmng 0dnba@g@L 3ab(393L KoF0dgdal
©530bMg00bsgsb.

9300 dg0mal sdG0om, 309 (396096@ Mmoo Ladsmamal dobgwgom bogsfmeo @ab@eb-
(3069800 (36930L 30dmygbgds dgodmgds Imbrgl godmbszmal dgdmbggzgdda, oy s@Lgdmdl
399930 993L0 BabsdnGmds:

306390, ,Lagomm abELb0Mgdab" 5d@0 Mbrs Imbrgl goydsmommagdgmo oymaby-
dob g069dg. g3mbmdnzmEo 5396@0 Moz YRG™ domyg Imobogblb Logsmm ©abBsbznfgdsl
doo gxcm 93909bos. Dmangmo 3mIgb@oGmmal sdMom, o Gomdsl byMmems abgma dgb-
3906065356 LogsMm ©abEbznfMgds, Hm3gmadsy dmyEmebgmaw doomm 3mbgmcgbzoab

101

936m3533060b  3oMggma 0bbEobzoal LabsdsGmmml 2006 brol gowsbygzg@nmgds Laddgdy:
T-303/02, § 103, <http://curia.europa.cu/juris/document/document.jsf?text=&docid=66334&pagelndex=
0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=104858>, [09.03.2015].

%2 936Gm3o33060b  3mBobool 1986 Bmol  goebyzg@omgds Logdgbg: 86/398/EEC, <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:1986:230:FULL:EN:PDF>, [09.03.2015].
936m353d060b JoGomdbogmmgdol babsdsmmmb 1999 Bemal gosbyzg@omgds bogddgdg: C-
49/92 P, § 121, <http:/curia.europa.eu/juris/document/document.jsf?text=&docid=44311&pagelndex=
0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=5539>, [31.05.2015].
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b. d9bsd@odgocno, Smmodmbg s o dgomsbbdydgdol dodoweggdols
Zmb-;:Zﬁzﬁﬁoz@—boﬂoﬁszéﬁnzn 32&0626.5

Lobnbosmdegam bobosma, 3ob Mbos gobszbaml, MM dob o oL 3680 3mMb3NMg6(30ma
30Dsbo, B3 mo30L 3bG0g LognBmgdl JoGHEgmab boomow sadmdsb.'*

dgmeg, 3O gmoal 30bbgdo s dgbzgomobg gobbommma s dgmsebbdgdmema bsznmbyg-
b0 9bd ©5033mb. 93Mm3ogdamals 3oMggmo 0bbEGob(zn0l Lobodstmmmmad Logdgbg T-303/02
a0bo(3bos, MM g3mbmdognEn 939680 bocdmdowggbemnl Lokndg dgbzgoMady, MHmIgm-
B3 363Mggd0 Fomm aoM0aqgdado 3gw0sb Bobob d3mma@nzadyg, 56 60dbogh gaMdal dngM
asbbomumo s 300643900 Lsgombgdol o dmBmbgdsl.'”

Logomme ©abGobznMgdom 3sbybolidagdmmdal mogo@sb sznmgdobsmgals LagnMms,
™3 93mbmdo 3nEds 0396@3s, GmIgmas 3MbiMgb300L Labobssmdwgam babosmal dgbzqgc-
b gbbMgdmes, 3830390 S 356339300 5(36MdmL s3LEMY 3M3356098L, MMA Bonbgosgaw
30bo 303mAgbobs, ngn o6 goobbdgds dom BagM asbbm(309mgdeem 1 3obmbm §dgwmgdgdl.

5mbabndbagos ab ggod@n, MM Logsmmm abEbaMgds, Bmamt(s Bgbo, 1bros dmbrgl
30603 1obs3d g3MbmIogPMo 5396@ 0 dobaM by gobsbm(309mgdlL dgbodadal Jdgmgdsl. 53sb-
096, LogsMmME 0bEb(30M7d0bsMmgal o6 30l Lagnfm, Hmd dgbedsdabds gzmbmaoznmads
0396@&35, m30b 393339Mdg gobszbomb, HmI nga gdoxbgds MmIgmady 3mbyMg@mmoa s6-
&03mb 399630990 babnosmal dgbggMabyg gobbomemm 56/ws domgdyem bodombgbb.mb

39bodg, 3G90l ©33Mbs LagaMms bacmaw 0gmb godmba@mmao dobn Bg3cgdals Babady.

3693960968 mmo Ladsmnmoab dobgzom, ob god@on, M3 g3mbmdnznMo saq9b&o o6
9mobb3gds 3o Egmab 6936 gdal dngM Bomdmmagbam bs30mbgdl, 56 o@ab Ls3zdsMabo Lage-
MM ©obEGb(30Mgd0bsmz0b.

o 5 babob J3ggdgda Nbos gobsbmMmzogmmb s Mo Lobal 3@ 30(390mmydgdo 1bws
BoMm3maanbmb g3mbmdnn@ds 53968 3dd 3o Egmnbagsb Lagsmme abGebznMgdobomgal,
3m(39399mos 9360m30b Lobodommmmb gomsebyzg@omgdada bogdgdg T-303/02. 3m33s60s Wes-
tfalen-o 5983039000, GmM3 0l 56 sLEMgdns oM Egmol yzgmes dgbggmsl, o6 dgnbememyg-
d0s dgbzq0MaDy dgmebbdgdamn Jdgwmadgdo s ymzgmmzal sg@gbomm 3mdg@zomm dmemo-
&0gob sbmMz0gmgdms dobo 3mbznMgb@gdals babsomdmga. 3mbin®gbznal mEmasbml ob-
Mom, ob gog@n, Hm3 3m33560s g4bzmnbogMaw sboy® Hmmb SLbEHMmgdos 36 B gmdo, 56
bomdmaagbl 101-9 dgbmal 3obyybobdggdmmdabogsb gobmsgobnnmagdol Loggymdggmb. ogn
3506(3 003935 56803Mb 3G 96(30mm0 39005663930L dmbsBomgo.'”

dgmobyg, (300mmdL Mo dgbyza@mb 39MGgmy® Logdnsbmdada dmbsobamgmds, goMds
bos ngmb gMmbomowm bs 3nmetn LMo gannbs s Loggsbm gsbdMbggdal 3sdgmagbgdsdo.
530bmab, 01y ol gobdMbggda godymagbgdmmos 306 Egmdn, abobo LEGsgs Ybos ngbgl

MOMYMGBOO.

104 adag, 193.

1% 936m3o33060b 3oMggmo 0bLE6300L LobsdsMmmmb 2006 Bmol aswsBysg@omgds bsddgdy:
T-303/02, § 124, <http://curia.europa.cu/juris/document/document.jsf?text=&docid=66334&pagelndex=
0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=104153>, [10.03.2015].
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Loogm of o6ab ob gog@n, MHm3 bogsMme nbGobzaMgds sgznmns 03 dgdmbggzsda
o) BoMdob oM a5dgmogbgdns Mo0dg 3mbgowgbzosmyMo sb LybLoGoyMa abym®mds(zos.
0930 oMdsb sMogxggfo ogdzodlb s MdMomme 0mgdl 0bgm@mds305L, 356 onb(y Mbrs wo-
5330ymazommb obomhgbo byyomo dmmbmgbs, Hmd dmbogl dobo LogsMmm ©ab@sbznfgdoo
3oL9bobdg gdemmdol gobmogabgmgds.

03obomgol, ®m3 gofmdsd dgdmmb 390G gmoabegsb bogsmmeo ab@ebznMgds, 3sb abg-
®0 dmadgdnmgds 1bos dg4ddbsb jom@gmoal bg36gdl, Hm3d ol o6 0Doomgdl doom 3mb3y-
96(300b bobobssmdmgam 489gdgdL. sbgmn dmsedgdnmgdal dgddbs 30 domosb Mormmos
0bgo 39dmbgg3963n, MmEgbs FoMAsl 9339 Jobmmgdymo 543L LazMaMo Lagsbm gob-
BEbggda. d(3e, o 3MI30b0s ogbbMM Ma30L 3Mb3NE6E8gdmeb dg3gMal s abgma
003 MJ30 Md(3 o6 Nbs qo g3, sbgm 3gdmbggzsda oMl gondofogds msz30bo dmddg-
©0900b omymys s 030l 083 303909, MM3 3ob LagsMmm b Sb(30Mgds Imebnbs 356 Eg-
m0bogsb. m9d(39, 830b MgmMommo Jobbo dobs Jonb(z oggl. '™

dgbyog, dgbodsdol ggomdsl Mbws dggdmmb @ssd@gozmb, MHm3 dsbacdg dobn dg3-
am3dn 3m3gM (3040 3m0B03d ©d (3939 ©9IM3007dmaE 30l 3obbodmgMmo s dgb-
3906M5bg g5(36mdaem 0bgm@Is(305L 35bbEMSL ob Mbgdmogm bgasegmgbs o dmybrgbos 3ma-

109

35600l d9800am8 3m3gM(3099em LoB05bMdadg.™ 880l 3G 30(390d 30, PI30© dgoemal sBHm
Gogmos.''?

39943Lg, BoMBs oMM Mbos ogbbmmb dgdamd dgbzqmgdl, GmImgdaz dma3o3L
3M639M96(300L LoB0bsdMILgam 579G 03mMdgdL.

04y 93Mmbm3Bog® 53968)L Ly@L 3obnbobdggdemmdabogeb gobmegabyygmagds bogsmme
©0bEob(306Mq60m, 356 330 MBS dg0393mb 396G gmal 6936gdmsb dg3aman 3mb@od@nbs-
356. Jombgogem 0dobs, Mm3d Laddgdy T-303/02 3m33sbos Westfalen-o 538 30(39009, ®m3 ngo
439 d9b390MsL 56 obbEMgdns, o6 gsbybmE(309mgdos dgmsebbdgdmmn Imddgmgdgdo s
sgMgbomm 3mb3nEmabz00L MBg3ms 3Mb3nE96E8gdL, 3gmeg dgbzgmaby nbds gobdgmeg-
dom3s abbMgdsd Laggmdggmo godmaams 0dab 3@ 303909, HM3 ngo osw© g30xbgdmms ©s
336mE9bE 3w JoMGgmL. "

3300 dgomob 383039000, 09y 8b&03mb3NMgb30mmo dgbgzgomgdabogsb aodmbgge-
o 3obybobdggdmmdabagsb megal sfnwgds LML 3m33sbosl, 3sb Mbws s 33sgmBamml
bgdma 5badbmemn 943b03g doMmds. domn JgbEmmagdol 3@ 30(3900L 3dndg Gz0Mmn sbg3L
dgbodadol g3mbmdogn® s396@b. Gmam(z Bgbo, 0dob 3@ 303909, MM 3mM33sbos yzgmes dgb-
390M5L 56 gbbMgdmms 56 nym 3sLoyMa dmbaboemyg 56 ngo 35063 Mmog0l @edmu30gdgem ba-
35bOM 3@ 0gol sbmM(309mgds 96 93MMEBgLE YOS b of gMobbIgdmems dgbzgMady
a5b6bome bogombgdl, 3mbinMgbznolb mMasbmgdal 8ogM 396 0dbgds asbosmgdemo oy

108 adag, 199.

109 0dsg, 200.

110 OdBU

H 936m353d060b  3oMggmo 0bb@obznal LabsdsGmmml 2006 brob gowsbygzg@amgds Laddgdby:
T-303/02, § 102, <http:/curia.europa.eu/juris/document/document.jsf?text=&docid=66334&pagelndex=
0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=122539>, [10.03.2015].
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b. d9bsd@odgocno, Smmodmbg s o dgomsbbdydgdol dodoweggdols
Zmb'ZZﬁzﬁﬁnz@—boﬂaﬁszdﬁnzo HZQObZd"

dgbodsdabo 88 30(390mads o6 046908 Bo6dmma gbamo ndabs, Hm3 smbadbmmo g43bo 3oMm-
35 J0Mbsmmow 5ol 3gbGHmmagdnmo.'"?

10. b 336s

ym39emogg 9g3mambadbymomsb go3m3wnbaty, dgndmgds 0dob m7gds, Mmd 3mbgync b,
93M6m30 396 53968 q0L ImEal ImEM0bMBEGemMIs 056533MMImmds3, MmIgmos dmo(393L
33Lgdal gogbsznal, Bom3mgdol o6 0bmgsznol dgbryogal, dobMgdals gogmeslb s bbgs,
dgodmgds d5bamdg 3mb 3 gb(300 dgod(3060mb 96 5B8mgbzMmab. 3oc dmMal sbsddGmmm-
30l dgmemgdom Gdor gmMmIsaba(s, dsgomomsm 0bgm@mszoal gozgmabs, dgmdmoas 3mb-
3069b300L dgdmNEgs, MoEash ngo smdmgbamal 3mb3nMg6@gdL dmmol sMbgdym gom@-
3393mMd9gdL s d5baMdyg bgmmzbaMon dMmal godggomgommdal.

3Mb30696@93L dmMal 3mGH0DMbG oMM 0s653dOMBmmdal smbndbyma Lobggdo
Y39mo 35630006 9d9mn 4399460l 306mb3gdmmdam abggds, Moasb obobo gsdmubbmeg-
dgem Doobl 0y969696 J39960L 93mbmMBogolb s dm3b3amgdgmb. gb 1gobslgbgma, 306 Egmy-
0 3900bbdgdgdals oMbgdmdabol, adymgdamoas gosnbs@mb dgnbsedsdme domamn gabo
3Mb3nM9b& e LodsbMm gobmaeb dgmomgdao.

12 Bailey D., ,,Publicly Distancing® Oneself From a Cartel, World Competition 31(2), 2008, 202-203.

133



3 IJLIERAI BICHII”

03360300L 3336 01I3IRX 3&IGI330 LOLOIIGOITM 3IRNSGBNOL
3963001063300L RN653030 3ORNVMAHENNLY RO BMHNRAOL 3GIGI3NL
30302001%J

1.3g9bs35mn

bobodsmnmmdn doMomabagmmgdal gsbbm@(30gmgdal 3Gm(3gbol Mebdbrgda bs 3-
mm35693960L (@Mmmabs o 5sdnsbymn MgbynMmbgdol bofggs, dbogms Mgsmutn 0b@gg-
Lgdobs s LogoMmgdgdob Mammadgmymes, ,dmhAgzgbgdoma® asdsfxggds, Lobodsmmeml
3m3bdaMgdgmms ¢3doymaomagds) s@dmbagbgmgmon gobyymo bagyznbol 70-006 bemgddo
53960 30b dggMcgdgmo 3G o@gdolb babadsmomm LobBgdalb bnbody ogalb gowsbygzg@ ol abg-
@0 3@ gMmbo@ommo Ladygomagdgdals d94360L dgbobgd @owas Lagzomba, MmM3mgdaz dmeagy
dbomggdlb m3BodsmuMo aodmbagemal 3mdagdals, 3oo dmal, HEMmngmmmdol dgbsmfnbgdo-
Lo s MmMngg AbaMobomgzolb dobomgdo s30L IMmFnggdom sLAYMgdol dgbodmgdmmdsal dab-
(398009. 5006036 358mb3935LMb 33 33980l gMo-gMmo badysemgds dggm badgmdbgmdn
3930 (39mgdnmo, ©o30b ao05byYy39@nlb sm@gMmbsGoymo dgommeo — 3g@0d(305 sm3mAbws.
2396M030b dggGomgdam 3@odgddo (d938amdda — 53d) msbsdgtmay 3gmas3n0l nbb@ oG-
&0ob bof3s8 9053 gobsdntmds dobom ggmm3gmon 3936096 980bs s 3Mod&03mbgdol @snbEg-
9bgds(s. ©d3-dn hodmysmndgdmemn ©o30L 3oobYy3980L sm@aMbs@ommo Lodysmgdgdol
dmEgmgdo s Mganma30960 03 60dbymb BoMmdmawaqbl, Hmdmal dombgzel gobgomamgdy-
™0 93Gm3mo bsbgmdBogmado(z 3o (300mmdg6." (sbawns, JoMonm Lobsdsmemm Lbobdgds-
do 3900053000 406300006 7d5L oo 3gMb3gd@En3s ogd3b, 8s3Med sbg3g (bowns, Jabo gggd@o-
3bn 033mygdgb@o3n0bomgal bagnMms gsbgomamgdyma dgmnsznnlb dgmby domomabsgmmyg-
30l 309G 03mmo godm3nmgdobs s @egMmgamo 3g(360gMmo (3m©bal gobosmgds, Ls-
39(36096m 08397353905 Jofmmm 530093096 bMggddn. 5]geb go3m3enbamy, Mmebsdgrommay
LobodsGmem 3gnaznal 3megmgdal dgbbogmabs s gogqgdobsmagnlb $33-0b dmegmal gos-
Bommabgds 960 019y J0Do63gbmbama, s9y30mgdgmoa(zss.

2. 3905300l 336300m36980b §FMd9]GmEA0d
2.1. abmEGonmo gmba, GmIgm3ds 3 bgmoe dgnbym dgens30ab 3 33006M9d5b

390005(300, Mmam@ 3 bsmgos ImMoaqgdals Jobbom dgbedg bgo@Mame@a 3oMal (3gwons-
GmMab) obdomgdom BaMdstornma 3Gm3gLbn, 533-do 3mmmbob@gdol EMmMoEsb sMbgdmd-

*

ob-0b og@oponmo gs39mEg&ob md@m®meb@n, Imbggmma mgd@meo.
Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 9.
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S, [Fesdy, odgmo ol d99@mmgd e dgsggddo bsbsdsmoam dgeosgool obg0m965950l @obsdo s
iaqmﬂmﬁb'nobo [ ngmﬁogoob H@)ﬁ 2(3()/) 3020@00732

©5,” 935 39005(305, Gmam (3 LobsdsGormml d0g Bgmagzobgdnmo o30L gooBy398 0L
Mm@ 9MbsB 039, 39-20 Layy3nbol 70-006 Brmgddn smdm(396wms, LEMMgE 03 ML, MmEgba(s
533-30 LbsdsBrmm bgmabyRmgdobsdo NbEMdMMds3 ©s 113359mMBomgdsd nds@o.’

1976 Bols 83G0emdo ho@omgdymds gombonb jmbogmgbzool (Pound Conference) Labg-
mom (36mdomds Bozombomy@ds 3mbygmgb(3003, bowasz doMommdbsgmgdnbswdn dmbob-
mgmdob ¢330ymaomagdol 30dgdgdbs o Lobsdommmm LabGgdalb g8gdE0sbmdals Lszombl
200-%g 8980 8mboedatonemyg, 393606980 o 303M 3o@ms 3MmM3MLbal bomdmBaoagbmagdo gsbo-
boms3696, Lomsgg oMM Fg0o300L 3630086 9d0b.* 506086 3MmbggM6(300Dg 533-0b
Mbgbogbo bobsdsmnmmb dmJdgds me3dxmdatgd, 3mmgb dumggmds (Warren E. Burger),
dommnmdbogmmagdol LobEgdalb goobgogs dmambmas, 30650056 sMLgdMdes LodndMmgds,
™3 ImbsdoMnmgms Momgbmdol asbMmals dgdmbggzadag 3o Labsdstmmemmgda 396 dgd-
m9d©bgb 989N M3gMamgdsl s bobsdstoem LobEgdsl 3oz NBM™ dgGo bogmmby
39949693ms.° 030 as3mgz0s 0ba(3008 0300, bobsdsMommgdl dmwogg Bbsmggdabomgals o-
300 2000063980b oMLgdnmbg NBMH™ noxg30 ©s 9B39JG M0 Lodnsmads 3ggmegzobgdnbom.® n-
Lo 5bF0m: ,LodonEgdfngn 3Mmdmg3gdol 3dmby s@sdnsbl, nbggzg, Mmam (3 xebdtmmgmm-
30l 36mdmg3gd0l Jmby o8056L, bdnMgds dg9ds, Ma(3 dgadmgds doemyg s bo3magdo ©s-
Bobotggdom™.”

58539 3mbxygMab300%y 3oMzommals Nbogg@LoG g0l 3Bmugbm@ds gmgby bobmymds
Lo gMmat adomgado 3oMggmo bodmgms ,dMo35embaM 33mnsba Labsdstmmmb® (Multy-Do-
or Courthouse) o@gs, HmImal gho-gMomo dmagamo 3m33mbgb@ o LEmEmgo LabadsMomm bym-
3069830 30l 4ooBY39E0L sm@ gAMb mo Lodmomgdgdal sbgMagzs nym.? IGogeebom-
390560 babsdoMommmb ngs, Gmdgmos 3MmxgbmE BMgbs LobwgMds dgndydsgs, aumalb-
b3MEL Lobodommmmb sbdsgdam Imgomadggdal BngM g0l gowsebyzg@ ol abgmoa Ladys-
mgdob omRggsl, Gm3mol gsdmygbgdomss Mmame(z 3mesagzg dbsmg, abyg doMomdbsgmmgds
354b03omnE Latagdgeb Bnnmgdws.’

dggase, dgmosnal, Gmami 3ogs gfoma LabasdsGmmm dmdbobmmgdal, dom-
odbogmmgdolb s@bgbomdn 3mbggomsol Baob qLEMgdos ©a30L gosbyszg@nlb bbgs sm@gm-

Ingen-Housz A., ADR in Business: Practice and Issues Across Countries and Cultures, Vol. II, Kluwer Law
International, Alphen aan den Rijn, 2011, 423; 0dgg, 192.
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¥ Florida Family Law Rules of Procedure, ob. <http://www.floridabar.org/TFB/TFBResources.nsf/0/

416879C4A88CBF0485256B29004BFAF8/$FILE/311%20Family%20Law.pdf?OpenElement>,

[04/01/2015].

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1264.

¥ Rule 1.720(f)(1), Florida Rules of Civil Procedure, ob. <http://www.floridabar.org/TFB/TFBR
esources.nsf/0/10c69df6{f15185085256b29004bf823/$FILE/Civil.-pdf>, [03/01/2015].

% Rule 1.720(g), Florida Rules of Civil Procedure, ob. <http://www.floridabar.org/TFB/TFBResources.
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396. 3g0o@mMol oMhgzabs s 365bmanmgdal bgbo 83 dgdmbggzada(y obgmoggs, Gmame(s
306390 0bLEGb300L babadsMommda. 385Lmsb, ymzggmoa bgFMEogazaMmgdyma dgos@mma
3om©gdmos, Bmob as63s3mmmdsd0 Mo 39m0s(300L 3Gm3gbo — 3Gm dmbm Rss@ommb,’
o3 Imbadommmggdl dgbodmgdmmdsl odmgsl, dmmsgg baGgms do@gMosmama dgbad-
mgdemmdgdal gom3smabbabgdom, gosmsegzabygmmb nbobo 3gos@mEmnl sbsdmonMgdabsgsb
5 bogdg 390@MML gosb(39lb, Mmamm (3 3Mm dmbm.

ym39m03g bgdmambndbymomsb 3o3mdmnbamyg, badmdomasgm badGmzgbm badstmmeal
BgEIMOmN&0, I&o@&gdobs s Mdnsmme gs6dbomggmo Labadsmmmmb bgbgdo gMcmosbmds-
do 4dbals gobbomgal 3m3mmenbg Logdggdabogsb LobsdsMomml gsblsdgotm 3bndgbgmm-
396 B535b5mabgdgem 3940603b.

4. doMgma by 30mbg80b Mgammomgdab L3giogngs

4.1. 3g0nd(300b (36985

»530L demB@gbs@onmo goobyz980b BgLgMomnmo 5980 BgogMomu® Labodsm-
mgdlL 960gdgdl NRmgdsdmbomgdol, ©ooxndbmb g0l aomsbyzg@ol sm@gmbs@ammo
Lodgomgdgda (dom dmMolb — Fgns(30s), 353603 mzom 5@ dgnsznals 3Mm(3gbl o6 ab-
LodegAegL.” Lobs(3gmmu, 533-0b yzgme 3@e@L”™ J9dndsg93mo o3 dgosz00l 3Gm(39-
Lob baggosmn Bgbgda, bowss, d9bgdfngns, dgmns(znal (36900 gobLbgsoggdmmowss aobdsm-
&9dmo. 539M030b s3m oG0S s 5dgMnzal sMdaGmms sbm(sns(30gd0 dgos(30sl gobdom-
9396 Bmam (3 ,3MmM(39LL, A™3mol do6dombg JgnsGmo bgmb MBymdL dbomggdl dmEnb
3M396035(300b5 5 FMEO35M5393900L BoMTommngsl, Moms ogbdsmmb dom bawsgm bsgomb-
9 69304mpmmdoon dgmobbdgdal BomBg3090%,™ bemm 3gwns@mGms J3930L dmpgmao
b@)OBQoﬁ)@)n% omBgMb 3ol BHmamG (3 ,3Mm(39LL, AMImal MM sBMYY3oEgdgma dgbady
3ofo byl 1bymdl 3m3bogeznol, dmmsdamsjgdel s dobdo 3mbsboemyg 3batggdals dnge
bgdoymgmmdomon aosbyzg@amgdol domgdsb®. gb gn0bozngdo 396 Rsomgmgds 53d-dn
&9gM3ab ,,dg05(300L" 53mMIBYMo3 340635 qdgdom, 30bs0sb 3ModBn3zada gmos(30s gob-
Lbgoggdnmo gmMm3gdoms(y 43b309ds.

»3O0BMMB00L Ladmdomadm LadsMommal 3megdbo® 3goosznsl gobdam@ogl, Mm-
am@(3: ,3MM39LL, HMBmolL EOMBLY(3 BgoGFomyMo oMo (sb 30Mgda) bgmb MBymdL dmagy

' Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1264.

Section 651 (a) Federal Alternative Dispute Resolution Act, ob. <http://www.epa.gov/adr/adra—1998.pdf >,

[12/12/2014].

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1250.

Ingen-Housz A., ADR in Business: Practice and Issues Across Countries and Cultures, Vol. II, Kluwer Law

International, Alphen aan den Rijn, 2011, 423.

% Model Standards of Conduct for Mediators, 2005, ob. <https:/adr.org/aaa/ShowPDF?doc=ADRSTG—
010409>, [02/01/2015].
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dbomgqgol dmEolb 3m3bozoz00L, Moms dsm doombomb mMagg dbaMnbamzgal dabomgd dgomab-
b3900L“.7 Jg0o(300L 8333560039 3563563l Egbobobs s BemmEMwal bo 3obmbAwgdmm o7-
&9d0. ,@gbobolb Ladmgomadm 3Gsg@nz0lb dmgggdbo“w 053589000 y@oemgdsl sdobgomgdl
03 gogd@ by, OM3 dg0sG M0 56 536039 gdL L FMMIM gosbY39@0madsl IbaMggddy, brmemm
gBmmmoeob bEsGNEn badL Mbgedlb dgs@mEal dogm sboem dgbademm ImEnggdol 3o6Ns6-
890y %mdﬂboﬁai’)ob.% 5 dmemb, ,dgns300b YbognzoMgdmmo s9@o0b” 80b3gg30m,99 »39-
05308 gb o610l 3Gm(39L0, BmIgemdo(z Igs@mEn bgmb MBymdl Bbamggdlb dmEals 3m3x6o zo-
(300L5 @ IMEO35615398980L BoMomzgal, Moms ©sgbdsMmmb Foc ogoLmMSb s 3o3d0Mgdoom
69354mpmmdom dmMoagdol BomBgzedn”.'®

3B o@ 900l 809 dgns300b (36580L gHmagzemmgsbo ggnbaznal sMaMbgdmdals dombg-
35350, 00 gdal yzgmes 98 do, Gm3gmo(g 5d3-dn 53 3Mm(39LL 46356 Bo3L, babasbdymos dg-
©05@mMal Gmeo, 3Gm39bob 3MbgnEgbznommds, 3mIMboo300L, Immodsms3gdal godsm-
»30bs s Fbstgms ogf gosbyszg@omagdol bgdosymapmmdom domgdals 360d36gemmds. L Ms-
G930 3mINbo 3o300be S IMEa36Ms39060Dg YMemmgdals asdsbgamgdal doDdsbn, Bgwos(30-
ob Bomdamongal dgomeob bsbsdsmmmbs @ sdo@Magol 3Mm(39Lbgdalb Bomdscmgals dgomm-
©0boa b (dgx06M5d00mMbs, dgbadg 3oMal JogH aosbyzg@nmgdolb domgds s 6.3.) aoblbbgszg-
3oL ©g3mMbLEGMaMgdss. 53sbmasb, ,dgmns(300l MbogozaMgdamo of@&ob* 3m3gbgemgdom af-
33939, M3 390005(300L (36930L ©gR0boz05da boblbgbgdo ,dmEM0a9d0b bgmdgbymds® o6 a«u-
mobb3mdL 390000@mE0b ,bgm3g86ymd* bLGomb,'" Mowash 30bds s3@MMYd3s JoMasw ameo-
696, ®m3 3Gog8035d0 Jgmasz00b bbgomabbgs LGoma nym @3 330MgdMma. BoMmmamns, bgem-
d936ymda (Ibatrgos 0b@gfMgbgddg dmeggdmman) dgwnsznal bGomo g 30g3 ©MINbEE Y,
09)3(30 305306 030L BYLbEO, MmamE dgozzmgds ob dmdsgaemdn. dogbgoszsm 03 God@nbs,
3 bobadsMomm dgeoszns Ly3domm 0bLEG G M (30MbamnbaMgdymons, 5d3-dn &gfMadnba ,,dg-
05(305" 5 Igs@mMa 33mogz Rsdmysmndgdal 3Gm(39Ldos.

4.2. 36m(39Lab 3mbgnegbznommds

390005(300b 3Gm(39Ld0 3MbREELF0IMMEMINL ©o(335L ndmdgomgzg o 360d36g9mMdLL
9b0ggdbgb 5d3-3n, Modgboms(s 3oMasm nym aosdMgdama 3goos@mmbs o 3bafMggdl dm-
0L bmdol s®Lgdmdolb 360336gmmds. 5990056 a53m3nbamy, 3Mbxromgbznsmmmmdal a(3-
30b 354LodomMo NdOHNB39mymRob Fadbom, 3gmns00lb 3Mm(39Lda dg4dbama s BoM3me-
306oemo 8830390793930 BRgMernGo ©o FGGNb bEaGGIdem, Rmameis Bgbo, @ei-
m0d gobogommggdabogsb, 3oc dmmab, babodsMmmm 3Mm(39Ldg domo godmygbgdabogsb.

% Section 1775(1), The California Code of Civil Procedure, ob. <http://www.leginfo.ca.gov/.html/ccp—table—

of—contents.html>, [03/01/2015].

Section 154.023, Texas Civil Practice and Remedies Code, ob. <http://law.justia.com/codes/texas/
2005/cp.html>, [02/01/2015].

% Chapter 44 Florida Statutes, ob. <http://law.onecle.com/florida/judicial-branch/44.1011.html>, [02/01/2015].
#2012 Benoboogal, 10 3o@b 3Jmbrs 8oemgdamo mbogazoMgdmmo dgmnsz00b sg@o.

1% Uniform Mediation Act, Section 2(1), ab. <http://www.mediate.com/articles/umafinalstyled.cfim>, [02/01/2015].
190 o, <http://www.uniformlaws.org/shared/docs/mediation/uma—final-03.pdf>, [02/01/2015].
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»3905(3006 bogo(30Mgdnmo od@ob* 3MmBgb@oMmgddn 330mbymmdm, HMI nbgmMds(300l
0530bBmO© 3533t o FMbo(393ms moomds 0d dgdmbzgzedo donmbaggs, oy dbomggdl g3m-
0bgdom, Mm3 dom dogM gsdbgeamo 0bgmMds(30s o6 046905 oo Lobobssmdogame asdmyqbg-
o bobadsmommm 3Gm(39bdg. dgbodedabow, dga30dmos gogomanmm, Mm3 3mbygnwgb(zns-
mmdob (3306 gofMeb@ngdolb dg4dbs 3oMmadatm 303d0Mdns dgwos(znnl 3Gm3gLbol LEmes-
bmgbaw Ro@oMgdobs s baMds@gdom LEMMgsILMSE. LBmMgw 530@m3, Mmam (s Bgbo, ng«-
mabb3dgds mm3 dgonsz00l 3Gm(39L0, Lo o6 Mbrs GoMEgdmmal ob, 3MbxgowgbznsmuMns.
Mbogn30Mgdmo 580l 3-8 dmbema sagbl, mm3 my) 580l dgbobgd o oMbgdmdl bbgsgzsto
omgds, 3g0s(300L 3Gm(39L0 3MBRNEYB(30s NGNS baMgms bgmdg3Hmagdals 56 3GoG 0L 3o-
bmbgdemmdol baggdzgmbg. 99gwsb aodmdwnbamyg, dbsmggdo dgwns(300L badmsmadoom 3mb-
gmogd@&ob Gganmomgdsl dobo 3mbgnwgbsnomMn dmbgdol godm nMhgzgb. 3gns(30sd0 dmbo-
Boemg bomgl 943 dmmmeobo, G™3 ymggmogg ob, Gog 3Gm3gLab 3obdnmDg gobrgds (36mdo-
™0, 3MRgds 3MbynwgbsnomyMa, myd(ze 5mbadbyma bdnMow gomagd®mdol bagmdggmacs
bgds, Gob go3m(3, »3omogmmbools 3@ 3o(390madol ©o(330L Bgbn® aGomuMoew stgammo-
90L 39m05(300L 3MM(39L30 30dYMd3b69dmn 0bxrmMMmIs300L 3o(3930L bognmbb — 3Mogammgansl.
3960dme, sg&ob 1121-9 dbmon'® Gmam (s 3g00s@mMb, 0bg 6930L30g Lbgs oML o6 Jg4d-
@05 305bmEmb 0bgm&mdszos babadamommb oy bbgs GmIgmndg Logdol aobdbomggmm mmgos-
bmb, begam, mogal 3bEng, babsdsmmmmmgdbs s bbgs bogddob asbdbomazgem MEMasbmL o6 dgnd-
m0sm gobnboemmb dgwas(300L 3Mm(39Ldn 8gns@mEal 8ngM as3gmgdmmo bgdabdogfn sbgsfn-
do, dgx3obgds, Mg3m38gba(300 0y 330603905, 3omms LobodsGommmlb mgogosmymn Babgdom
356bodEZENO BmbadaMmmolb nbgmEMdnmgdal dmmbmgbabs, s35%g ImGng gdal Jombgzal o6
Lbgoagamom abifmmagdal dgbobgd.

3b0dbyyemn 3gbregs Imd890gdL 08 dgdmbzgzeda, oy Bbatggda 3mbiMgdmma o6 dg-
01566393056 obo a3gmeg693al Ma3mgdals 3gLsbgd.'™ dgns(300lb 3Gm(39Ld0 Botoagboma
3830(39099m6960L 3Mbxomgb3nsmnMem ©o(330L M BMNB3gmboymays®, ImGoaqgdol 8@ dn b6
39005(300L bLbm3ab mdd30 domo sbabgs joMan sd(3030 897o60D3ns.'”® LEMEM gL 530@m3, 3o ]-
&03530 db3Mgqd0, ©5358g0000 35MbGngdals dg4dbols Bnbbom, dgns(300l 3Mbgawbznsmm-
dab dgbobgd oMo (39mm3g bymdg3Emagdsel ©gdgb, HMmal Lodysmgdomsy GO NHS©
3b7LMNg 9896 nbxmM@Is(300L ©o(330L 01y 3036 Ml ZoMMgAL.

obobndbogos, MHm3 Lbgoabbzs d@o@nl 306mb3gdmoal sdmjnwgdmmads 3mbynwgb-
(30950 LO(303 S Fnbadb 3odmbs 3ol dgdmbgg3960106 s 3d3dnMgdoc sMsgMmgzMmas-

Boo. %

359063&mbal 3gmos300l 3Mmamseds MbognzoMgdamo dgwns300lb od@&no 3638 3039-
30 Bobgemmdgdmsb dndstmgdom I30Mo@gbmdal dbsmgms dogh bgmdgitmmagdom gob-

' Sanction 1121 (mediator’s Reports and Finding) California Evidence Code, ob. <http:/www.leginfo.

ca.gov/cgi-bin/displaycode?section=evid&group=01001-02000&file=1115-1128>, [03/01/2015].

Section 1118, California Evidence Code, ob. <http://www.leginfo.ca.gov/cgi-bin/displaycode?section=
evid&group=01001-02000&file=1115-1128>, [03/01/2015].

Section 1123, California Evidence Code, ob. <http://www.leginfo.ca.gov/cgi-bin/displaycode?section=
evid&group=01001-02000&file=1115-1128>, [03/01/2015].

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford Univerisity
Press, Oxford, 2013, 1286.
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LoBEZEME FormEgdmmgdgdl 560dgdL, M80096037 3G o0 30 3ormogmmbaals d@o@nb 0gH ©sd-
33006989 abab 06hg3l s babadaMommb 3Gm(39Ldg Bgnsznnl 3Mm(3gLda godygmazbgdmem
0bgm@3o(300L 38 30(3909mado of (36mMdL. Mmammz gbgoegm, dmbgbMmoggdal dmemndongzal
3mobom, 38o@0b 3obmb3pgdgmds mogo Ybos 3osbyza@mb, Lobadsmmmmgdl dgwas(300l
36m(39b0b dgmgase dbamgqdl doge dm3mgzggdymon 38 30(300mgdgdol aoboomgdals Mgmgdsls
odma3L o) 965, 50mzsL, 3onmdabanl s MmMgambol 3808 gd3s 3mobmnbgl 3mMbygowgb(snsrmdals
05(330L 30mEgdMmgdabogsb godmbszmabo dg8mbzgz980L 3mmagn30Mgds. dom Labsdstmem
36m39Ldg abgmo 3@ 30390madal 308md39ybgdol MBmgds @evy339L, MM3mgdoy Labadsm-

107

omb 3g05(300b 3Mm39bDg Jorgdymo dImMoggdol o7&l aobdam@Ggdsdn gbdamgds.™ wob-
3mMbLbalb 306mB3gdmmds Lobedsmmmmadl wobymma (abawm.: in camera) Lbm3gdals Rodo-
6900b Bmgdslb 0d dgdmbgggada sdmygsl, ovy dgwos300b 3MmM(39Ldg 3edbgmoma 0bgm®ds(z0-

108

ob 3mbgngbznammmMa dgbsbgs 83356 )396mbmdss.™ mmabasbsl bgbgdoo 3o dgbadmgdyg-
™05, 390008mA3d hzgbgds dabzgLb Logddgdy, 01 98000 MO300056 04bgds d30mgdnmo Ybadem-
omds 5 mdmmommds, Mmdgmoaz dgoszonl 3Gm3gLdg dowgdmma dmEnggdal 480,
33300060090s. sbggg ombobndbogns, MM m3snmb ©s bbgs @@ gdal Lobsdstmmmmagdan dbamgg-
d0bgasb dg0s300b 3Gm39Ld0 3gmombOboabNgM dMbBsbamgmdsls Imambmggb, dogMad Lobedsm-
omgdb dgns(300b 3Mm(3gLoL godm 33mmgz0lb EOML o6 sdzm YRBmgdsdmbamagds, dgogebmb,
o) M53gbse ©0(339L 3gonmbobmabng@sm dmbsbommgmdal bsgomboa. dgbedsdnbow, bLabedsm-
omgdo s 3obmbdgdmadn 3mMbgnmgb(300mmmdal ©a(330L Ly ombal dmBgbMnggdabal, gom-
33999mbomoa, dgoos300b 3Gm3gbol ™ 860d396gmmzeb 36nb(303L:  3Mbgowgb(snsmmbol
5(3358 @s 3Mm(39Ldn 3gmombobrabogfm dmbsbamgmdal dmmal mdfMmb Jmamgmol ©so(335L

(3000mmdgb, M3 sM 309 0bg nmeos.
4.3. Ignd3@mMmab 3Mngzomgans

39005(300b 3Mm(39b30 godbgmamn 0bgmMMPs(300L s(330L 3603369emMdnsb g58m3wn-
bog, ©d3-dn 3gos@mmn LaMagdmmdl sbgmm-bojbnGa Ladsmmmoabomgzgal ©sdsbsbosmyg-
dgmo ,36M030mga00b® 0bbEoGNEGm, BmIgmoi 3oL NFmgdsdmbamgdsl sboggdl, oo
0 ggob dgmaszool 3Mm39Ldg dobomgol godbgmamo nbgm®madsznals dgbobgd Rzgbgdal do(3g-
35bg o obafggdmmb 3mngb@Ls s 3g0s@mML dmMal ,3Mog0mgannm® 3abnggdemo bbgs
9030096001, 3b0dbmmo 36nb(3030 ImJ3ggdL 41 39 dn, bmmm sMhgboem 3@s@8gddn
396mb3gdmmds dgns@mmgdl Labsdstmmemmda hgg6gdal do(3930L gommgdymgdabogsb
omo30b@%gabb.109 Mbognz0Mgdamo dgns300lb od@n 3oM 339300 dMgammatgdl dgwmns(3on-
ol 3Mogomgaosl. 590l 3g-4, 89-5 o 3g-6 Igbmgdo LEMM g dgEos(300L ghm-gHom yzgme-
by B sb3gd@Lb — dgnaznal 3Mngamgansl gbgds, gobbodmgMmaglh 3ol gamamadbs s

"7 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University
Press, Oxford, 2013, 1287.
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19 Rogers H. N., McEwen A. C., Mediation: Law, Policy, Practice, The Lawyers Co-operative Publishing

Company, Rochester, 1989, 145.
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353mbs 3ol 3gdmbzg39dL. dgmas00l 3Gm35L0b FmMbL8bowgdgm 5@ 93dg, Mmzom 3Mm39Ldn
5 30bo sdmegMgdolb dgdwga dgddboem bgdaldng®m bgdat oy bgfammdom 38 30(390egdsl
273L 3Mog0maans. dgbadadobaw, o6 dgodmagds dobo godymagbgds, Labsdstomm 3@ 30(3904-
™93 353mY96935, 014) 86 >ALYEMBL Logsdmbs molm Jgdmbgggs.'? sg@0b Babsbn@ygomds-
dogg 560l 50b0dbmma, Hm™3 Igns@mmals 3Mogomgans 560l yggmsdyg Lacb3mbm gbs 3Gm(39-
bob 30D6930b dobombggow. '

3Mbx0mgb300mmbabs s 3@ 30(390mgdams a(330b 3Mogomgaool (nbgem. evidentiary pri-
vileges) 6gbgdo Labadsmomm 3o n3od bogMomm Ladsmomol Lob@gdnbomgal sdsbsbosmgdg-

112

0 0bggm@3s(300L (3300 3Mngoemganaol 0BLEGNEGNE L dobabg dg4dbs.

39 399500 35035MMd JMbRngb(znsmmdal a(330L 3o3M(39mmgoal BoMamgdbs s, 5ggosb go-
9m80boMg, 3830393993980l ©s(330L 3G0g0mganal bsgombbg.'"® 3gns300L 3Gogomganals

Jomogmmbosda 3630-

3o 939m0Mgdgmo 6mGgdo asbbsgmmMmadoo 3353608 Jomonmbool dgse@do,' 396dm, ,3o-
™0gmMB00b 8830398 gdoms 3megdLob*!™® obgogem, o 3Mdammmos ymggmagamo Bgdnto o6
BgFommmdoma 3m3bozsz0ab 3gbobgd 38 30(390mmadal, Mm3gma(z dgoas300lb 3Gm(39Lbda dg04-
3bo, g03¢gma3bgds. 5bndbmmo dgbmyogs 3M(3gmEgds Mmamz badmdsmsgm, abg sdnbab-
BP0 badsmomgdmog 3Gm3gbdg (8o dmMab, s8nbab@Mszommo mmasbml Bamdmgds-
Bg). 393mbs3emabl dbmmme LabbrabbsdsMmmgdMogn 3Mm3gbo bomdmawgqgbl.

Logd8gdn ,,memodn 3mbg@mgbol gomoml jmd3sboob 50500@3@33“,116 htiommgo  3oemo-
BMEb0ab bomegm LobodsMomma syydzs 3sdmbszmabo 3gwasz00b 38 3o(39dmgdal @o(330L
bgLgdasb dob dgdwaa, Moz gMm-gMmds dbamgd dgmns(znol 3Gm39Lob ML dobbgy Dgbm-
mob dgbobgd Lobedsmmmmdn bohogoma dgo@ebs. 3Mbgngbznsmmdol @s(330L 396mMB3gd-
mmdal goobamadgdol dg8ga Labadsmmmm Fogows ol 33609wg, MmM3 dgmns@mmb Bz969ds
mbs d0g(30 EIBNANE Labsdsmmm bbmdsdy. Abasgbo 3Mmdmgdgdo Lbgs babsdsmmmgd-
do(z 6o3dm0gdbgds bmedg, Mol godm(z gomogmmbool d@o@nb xbgbogbo bobasdstmem boddg-
do ,8m7gbaggoo 3mB8mYbML Sbmzas(30e dMEgms omogm@bool 60600Q8Q35“,117 oM -
®56b3s dmbabdEGdsL, MmM3 5badbyymn 36g(39096@&0, 396MbIgdmoal dngfm asbdMobymo ab-
gmEIs(300L gnmbEggmo, os as(33e0b JoDboms ©s gmnszonl 3Gm3gbal 3Mbgnwgb(zns-
Emdol (3300 MgambadGaboom, 03gas3EMgdsl 3sdmabggzms. 3oMadom, Hbgbsgba be-
LodoGmmmb ImbabMmgdom, 38 30(39099mgogdal s330L 3Mngamganol Bgbgdnsb Lodsm-

1o Ingen-Housz A., ADR in Business: Practice and Issues Across Countries and Cultures, Vol. II, Kluwer Law

International, Alphen aan den Rijn, 2011, 192.

0d30-

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford Univeristy

Press, Oxford, 2013, 1282.

0d30-

Ingen-Housz A., ADR in Business: Practice and Issues Across Countries and Cultures, Vol. II, Kluwer Law

International, Alphen aan den Rijn, 2011, 192.

California Evidence Code, Section 1119, ob. <http://www.leginfo.ca.gov/cgi-bin/displaycode?section=

evid&group=01001-02000&file=1115-1128>, [03/01/2015].

1 Olan v. Congres Moratgage Company, 68 FS 2d 1110,1122 et seq.(N.D. Cal., 1999).

"7 Foxgate Homeowners’ Association v. Bramela California, Inc., 92 Cal. Rptr. 2d 916, 926 et seq.(Cal.,App
2" Dist., 2000).

111
112

113
114

115

155



bsdsmocnols Zizﬁﬁ«)qm, N2, 2015

nmgdM0350 godstmommmo gsdmbsgmabol sdggds godsMomadamos, o) bLGsGME ool bgw-
30bg36000 (335 3oMmmAbaxmmmgdobasmgal dgymbedsdm dgogagdedwy 805303306b.”8 Bmg s

36598030b dgxedgdom, bomgmos, MM gomogmmbonl 1bgbsgbo Lobodstmmm wdzqdl gwn-
5(3006 3Gm(39L0b 3MBgEb309mMMdal (3300056 3o3mbs3malgdl dbmmme 0d dgdmbzgzgd-
3o, Bz %gMM3560 LobFsGNEM 3GM(39L0l YBMds BMBRITGbENMs© nMHrmgggs.' "

3MbR00096(300mmdal @s(339 o Jgmns(305d0 Imbaboemg dbsmgms 3Mngomgans gfmo ©s
03539 ImEngom oMol gobdnmmdgdymoa s gMmbs s ndsgg 30Ddobl gdLabymgds. oboba, gom-
3390mbBomo, 9Mm3obgmnwsb gs8mBenbsfmg Mumadgdas. gobbbzeggds 3mbagowgbzosmmds-
Lo @o 3Mngomygansl dmmal abss, MM 3MbRnEgb(3nsmmds Ibafggdbs s dgos@mml sgom-
©qdmgdL, o6 g53gmegbmb dgmns300b 3Mm(39L3n dmM3mzgdymn nbgmMmdszns gns0ol
36m(39L0L goMgm, o6 3obdEMb NbymMMPs300 bymdabsbzomdn dgbedyg dofmgdabomgal, bmem
360309300 3900058mML s FbomMgqgol 3Gm3gLob dbgmammdol dgdwga 9@o3gddg Lobadsm-
oemdo (09) bbgs 6930b30gH 0bl 0@ (30530) 3gas300lb 3GIm(39Lb08b 393306 gd0m hggbg-
30b 30(3930b gomEgdmmgdobogsb smagzobygmadl.

5d3-d0 @ogol goobygzg@olb sm@gfmboommo badyemgdgdal dmgdge Bgbgdl, obgsg,
Mmam& 3 38303900 gdems ©s(330L Babgdl, Mo 0dds Mbs, 3MG0zmbgdas dyszm. 39Mdme,
39bmbogMo 068 g gLbol oMbgdmdalb dgdmbggzedn dmbomagsebns, Medmgbsw wo(symoas dbatol
NRBmgdgdo 3g0(300L 3GM(39bd0 30dgmazbgdymoa 38 30(390Mmgdgdal aodmygbgdabsb. hgg-
6930l 0(3985bg oMol o gdab 3Gngnmgans mombmgl gmmbom doamdsl, Moms o6 dmbogl,
96mo dbGog, LadoMmnmnsbmdal, gmg dbng, 3o dgwnsznsdo Imbsboemyg dbofmgms Y&mgdg-
d0b oMMgg3e. 33MNao®, 59)(30tmgdgmns dommnmdbaogmmgdol LogoMmgdgdl, dbsmggdobsoc-
300 5 3905(3000 0bLOGYGNLIM30L > (30mgdgemo — 3MbBNEb(30oMMl s(330L Lagommy-
35b dmeal LEmE0 doemablbol 3mabo.

4.4. Ig@05@MmAnd 3Mmggbayma 33mEgdnmgdgda

3omogmmbool d@o@do 3g0s@mEmmdal dby@mazgmads bagoMms, Gm3 gonsfmmb 25-bos-
0560 mgmBommo s 3Msgd@ninmo GMgbobao s bgma dmsbgmmb dgmnsGmEms gon ol
BgLgdl, AHmImoama(s, sbggy, gomgamobbabgdnmas 306033 gHmo 3Mm dmbm Logdal gobboem-
35 Bemal go63s3emmdsdn. 3mbgmnd@gdal 3d30mdasbn Mgammomgdal bgmdgbymdal dnb-
bom, 3omogm@mbool LobodoMmmmmgdds, sEgommdMngds sE3M oGS SLM(305(3058 S O30l
Mm@ 9MbaGomo 350564398 0b MMbabs(30903s gMmmdmongs d50ddaggb dgmns@mmgdals
bos, bon@sbsg AboMg9dL LobsdsGmmm dgmansznolb ML dgdmansm soMhomb dgoos@meg-
30." 506036 Losdo dmbzgmomo dg0s@mEgdal as6aMmdmdon asbsmmgdobs s jgomo-
3035(300Dg Labadommmm 0mgdlb 3sbybobdggdmmdsal. 33sbmsb, babsdsGmnmm 3gMmomummaw

"8 Foxgate Homeowners’ Association v. Bramela California, Inc., 108 Cal. Rptr. 2d 642, 654 et seq.(Cal.,
2001).

"9 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University
Press, Oxford, 2013, 1286.

120 0d39,1292.

156



S, [Fesdy, odgmo ol d99@mmgd e dgsggddo bsbsdsmoam dgeosgool obg0m965950l @obsdo s
i.)qmﬂmﬁb'nobo [ ﬁgﬂmﬁogoob H@)ﬁ 2(3()/) 302.)@00732

3boMImMgdl dgos@mnl dggebgdsl, dsm dmnb, 3Gm39L80 dmbaboemg 306Mgdl 3mbgnwgb(sn-
smmdnb o330L dbMog. sbg3g, YPMoMgds 943930 390G mMMl dngM godsMomyymn dgons(30-
ol 36Gm(39b930L BoMBs@gd0m obEMmgdal 3oB39693gmba(s.'?

535b00b, 3gosGmMa 3omEgdnmons, 0b@gMmgbms 3mMbymoad@ol dgdmbggzsda, boddgdo
3mbsbomgmdadg ofn mggsl, bmmm, o dgoos@mmn mgomsznmgdom o6 obaMagdmgdl,
b0l mmbmzbom 390s@mEAL boddosb RsdmdmEGgdal Magmgds Lobodstmmmbss odab."*
abg3g obobadbogns, Mm3d baddgdy ,»@gbobob 350 3gdabs s ggmuEn dmbgdol g3sMEdgbdn
©930b0b Bobsomdga”'? LobsdsMmmmd Essanbs, GmA Ggbobol LobsdsMmemgdl s gwos-
GMOgdL o6 dg30 NBmgdsdmbamgds, bty sadmmmb, asdmaygbml dgwasznol 3Gim(39Ldo
Mm3gmndg 3mb3Mg@ Mmoo Immadams3gdal bMo@gans. dgbadsdnbom, 3gmasznal 3Gmzgbo
dggobgdama, bgmddgdbymdo oyy gofesgdboma bgnmal 3odmygbgdoom ho@oMmgds myy oM, gb
03000 365619930b 3MR9356Dgd 88M SN S 3 — BgE0dGMMAb.

5. 36m(39bmsmaMo b znmbgdab Mgagmamgdab b3giogosgs
5.1. 3g005(300L B53mbByqgd>

bobodammnmmb bazzmae LadsMmmgdMogo 3mbymad@olb sm@gmbs@ommaoa badgysmyg-
dom Mgamofgdsl bgmb 1bymdl Gmam (3 3obmb3gdmol dngM dgd4daggdeemo badobaemo-

Lgdgma 6 oz35mEgdmMgdgemn bmMdgda, aby Mmegew FbaMgms 30 ogdMma dgmabbdgds
5300 390005(300L EIBISMGdom 3osby39@ 0L I3Lgmmmdal dgbobgd. sdgwseb godm3dwnbamyg,
360d3bgmmgabas, ®m3 abobo (30em-(39m3g gobgzobommm. 0bgmolido babsdstmemmb ngM ao-
dm3939mo ,babgmddmazobgmmgdo® s35mEgdMmgdlL vE3M3eGJOL Jmogb@abomgol 3mb-
L@ oz0alb gobg30L 085Lmsb s 393306 5d00, 9y g0l 3osbyz9@ 0L MMIgmo sem@BgMbe-

Gogemo Ladomgds 0gbgds dabmgal yzgmodg NRGM bgmbasyMgmo s Mm3gmn domgsbo-
boogol 303sGorgs bLgmdl 3mb 3@ mm 3g8mbggsedn.'* 533-30 58 L jombds sbMms Lbgosl-

2% 396dm, ©o30b a0oBY398 0L sem@gMbodonma badnomgdgdols Jgbo-
b9d 3mogb@ ol nbgmmdomgdol 3Mmggbonmo gomEgdnmagds 53gMngolb sgmys@ms sbm(so-

bgomds godmabgne.

5300b dmegmaGo Jig30b Bgbgddns aobgMomo,™ FoaMed dmaogmo dGo@olb j96mb3wg-

121

5¢bndbmmao 33emg3950 gbdamgds Lobsdstmmml dgwas(3n0l 3GmafMadal sbzgBabs s 3Mm3gLal

a0m3xmdgbgdsda.

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1293.

123 Texas Parks and Wildlife Department v Davis, 988 S.W 2d 370, 375et seq. (Tex. App.-Austin 1999).

2% A Guide to ADR in England and Wales, 5 July 2006, ob. <http://www.hg.org/articles/article—1336.html.>,
[03/01/2014].

125 Rogers H. N., McEwen A. C., Mediation Law, Policy and Practice, Clark Boardman Callaghan, Eagen, 1995,

403.

ABA Model Rules of Professional Conduct, ob. <http://www.americanbar.org/groups/professional-res-

ponsibility/publications/model—rules—of—professional-conduct/model-rules—of—professional-conduct—

table—of—contents.html>, [03/01/2015].

122

126

157



bsdsmocnols Zizﬁﬁ«)qm, N2, 2015

dgmds, 53 Lo gombdn dg@ o Lozbownb dg@sebalb Fobbom, stifhns 530l MOMdsDdY oG gdom dng-
00033065 bo 3o 366mbAwgdmmdsda.'”

39005300 3Gm 3930 bagms ImbsBomgmdol bgmdgbymdal 30Bbom, Lbgswsbbgs
dBo@3> Mgammomgdol Lbgowabbgs gds s0hos, ondze o390 bGsGGn o6 bbgs Mmdg-
m0dg 6gbo dgmagadgdmm dmMogagdal 30mmdgddg Logomegdnmm sbbdmdal o6 omgamab-
b0bgdl. dogomomabsmgal, zomagm@basda dbofmggdl dgymdmosm NMmngmmadgmsebbdgdoom
0350 0Mhomb dgns@mmoa. oy 15 pmob 390sd0 nbnba 39 dmabgMbgdgb dgmns@m@al o6-
Bggob, Labadsmommm s0Mhgslb 3oL gomogmmbool @@ 0l nnb@ ool Ndsmmabo baddmb do-
96 oag60mo bBobosME930b dobgogzom.'?

35306, MHmEabaz gmaszns bobsdstmmm 3Mmzgbol godscmgal Bobsdnmmdss, dabo
3O 39bmemMo 360d36gmmmds 3mbgmad@olb Mganmomgdolb godgdo jowgs YBcm 360d364-
mmgd60s. dbasgbo Bobodntmds 5dd-0b 3G o@gdal dMegmgbmdsdn dgdmmgdam 0dbs Lom-
XM, LoasbMZg3™M o YdMsg JmMbrdabmsob s 3o3d0Mgdym ©8390dy. d3dEgdam, dbasgl
Bobommdal 43bol gmmGnol 396mb3gdmmds sMabbmma bodgooznbm 3 3mMbommdal dg-
9350 BoM3mImdoem ©o393086 30dsongdom.'”

3omogm®mbool 396mb3gdmmdom, 3gmns300bamazol dodsMmgs Lagommgdyymms Lam-
RObM 8 bLood393m 390D g. 93 Jg8mbzgg30d0 AbaMggdL o6 gosBbosm sMRg3s60, 39Mdme,
Lomhgmal 398 060b dgdmga Imbodotommy ©o35L Ladgooszam (396@ML gowayyabagbob. Lo-
3omEgdmm 39030080 3mbabamgmdabsl bobsdsGmmm 3GMm3gbolb bobodIPmmdals go-
©ob ©06985 dg005(300L ELENMdsdwY ByMwgds. '™
d@o@&do bgdogmaymmdomn dgmas300l dbgmgmmds b36sbINmMaL 3onlb nbgdol o ohg-

ombobndbogos, MM 3omagm@baol

90b. agob 3gnsznbomgal gowa3gdal dgbobgd Lobsdsmmmlb mMegma bsmggdobsmgal
bogomegdnmms ©s dobo gobohogmgdal dgdobobdgdo dom o6 goshbosm. bLomgsbm @og9ddy
Logomegdymm dgeos3nnbsol dboMggdo gomoz30byRmMgdnmo 5M0sb dogabogsb. bsdstmmmgs-
0350 bLobodsmmmb mMogMo 3goosznalb dgbobgd dbamgoms dgmobbdgdsls gom3zgymbo-
m3© YGMmMEYds, 30650056 MMngg Jomnasbo bomdmdmdl Ladgwnszom (396@Mnbodn dndsm-
030b gomEgdnmgdsl. 3Mod@ogs 30396980, M3 dmbodsmommyggdo (300emmdgb, Md300056
2060mMb6 dbsmgms 63dolb 83&mMbm3an@mmdobs o LagamEgdymm 3geasz0sl dmEalb 3mb-
Bmod@o, Mol godm(s, Mmamg bgba, Lobsdsmmmb saommdmngn bgbgdo 3GamEngg@L
dbomgms dgmabbdgdols oboggdl. dgbodsdabow, oy dbofmggdds Babsbbam Bgfmammdom oo

127
128
129

Abramson I. H., Mediation Representaion, Second Edition, Oxford University Press, New York, 2011, 124.
ob. <http://www.sanmateocourt.org/court—divisions/> [03/09/2015]

gemEool  30bmbdgdmmdom, Lsdgooabm 3nMbammdall dgogasm bomdmdmdam ©agsdyg
LabedsMmmmmmbamdn 8ndstngabomgol sm30madgma Bobsdommdss @abeMamgdamal ©sd(339mmob
80g® Bobobbom Ro@omgdmmo ambogfmmo asdm3gmagzs, Moms, 30639 M0adn, MO359@ M-
B39bogl, Gm3 Logdg gbgds gdodal ommggHmdal. 3oL Jgdmgy, o ebaMsmgdama dbafg
3dg08obL bamRgmb, dmbsedamomyg 88mbdgdl Ro@emgdmma 8mzzmggol dgbodsdabmdsl bm@ds-
B0 Imobmzbgdmsb s 60dbagl Lagomeadsmm Ladgwasznm dgbzgemadl, Gmdgmdog dbo-
9900 35Egdm0 56056, doMomsm Joommb 8mbabarmgmds. Section 766.104(1) Florida Statutes; ob.
<http://floridamalpractice.com/stat766.104.htm>, [29/12/2014].

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University
Press, Oxford, 2013, 1268.

130

158



S, [Fesdy, odgmo ol d99@mmgd e dgsggddo bsbsdsmoam dgeosgool obg0m965950l @obsdo s
i.)qmﬂmﬁb'nobo [ ﬁgﬂmﬁogoob H@)ﬁ 2(3()/) 302.)@00732

3565(365009b 8g0s(300L 3MM(39b3n IMbsbamgmdady, 3odabsy 30, Mm3s Jgnsznedan dmbs-
Bomgmds LabadsMommb gobbomgal ©sbygdal Bobsdammdss, babsdsGmmm gomogdnmos,
©593m@BRomml bsGgos 69dol s mogor 3g9m0agl Logddob asbboeagsl.” 08 jo@g9amEoal
©05390bg, Mmdmgdaiz Lobgmdbogml FogM oxAbsbLydmem dgoosznal 3BmMamMsdgddo of
b3gds, Abomagqgdn, Mmames bgbo, 396dm Ladgwossom (396@MgdL B0dsMmaggb. 3Msd@onzsdo
139 qbboemog, Ladgmoszom osmddom asbnbadmgmgds dgwosznal LGamo, dgoos@mmals
o6hg30bs @ JMbgomgbznsmmdal o330L Bgbgda, od(3e dgosznal 3Gmzgbdn dmbabo-
mgmdal 303mnemagdols 3dmbg onMabBgdo gsozomgdoor Hogm s ymgmolbdmd3zgm badg-
©0d(30m dgomobbdgdgdl ©0gd9b, Gm3momsy IMBgbMogqgdmmas Gmam(y gobbamgol bob-
amdmogmds @ bafMxgdab gobsbomgdal 6gbon, sbgzg — dmMnggdol smbEMmgdal bsombgdo.
5300 sm@qMbsGogmo gomsby3980b dgbobgd 9898 M@ abgmo smJds nmzmads, Mm-
39mdn(z dbamg (96 8obo BocdmBoaqgbgmn) Babasbbom gobgdsgmg@lb 03 Loazm aocgdmgdgdl,
Gm3mgdas Igbadmms doMomowo bgmdg 3G amgdowsh Bomdmadgel'® ws, sdgwob asdmdo-
bodg, Bobobbam aobLodmgMmagh @ogol Mgammomgdobocmgol Loyzgmgbm gm@Isbs s 3g-
omEb. 306500006 g5(30mgdoc s@3z0m0s 3MbLbLYSmYMa L gombgdol gowsbyszg@s d5dab,
3o bodgnszom ©emddadyg (56 bgmdginmgdadg) 30d3@bomgmdl dmmadamsjgds, 300-
g 3ol dgMg, Mo(3 ogs BoMIM0dg9ds, dxmdgbos BabobBsm nymb gobgmamo nbgoma bs joomb-
900, BmamMo(3ss: Hmame 046gb sGhgnmo (sbndbyeman) dgwns@mn; 30b gosonboals Ladg-
os(30m dmabobyMgdol botxl; Mo dmdyzgds dgmosznnbomgzol dndoMmgobs s 3Mbygnwgb-
(3000MmMdob s(330L 3omEgdnmgdol @sM@gg30L o @b.

»&9bobolb 1 Bg6ogLo LabodsGommlb Bgbgdoo®,'” onMowommon 6sdwgomo Lsdgwos-
(30M 3gmabb3gds 1brs dmn393009L IgnsGmmal sbsbmanMgdals bybbe s dgmasznal 3Gm-
(39b0b 354L0doeNE bobg@mdmagmdsbl. 83539 6gbgdom, badgmaszom dgmebbdgds m3Gndamyy-
00, BmEgbsg 35bdn gobbsdrgmnmons sz0lb bocdmdmdal dgdmbggzeda dbatmal dogM 3gwo-
3&mMM0bocmgzgolb dndommgals gomegdnmgdal dgbemadady ool m7gdalb dgdmbggzedn godm-
Loygbgdgma Lobgz0s @s dobo MEgbmds. Lawagm bsgombos, Msdwgbsw Logsmmgdmmms bes-
390005(30m 3gmbbdgds s 3Mm3g3b 0y oMs 3gns(300L Fgbobgd bgmdgmmgdado go3g0g-
390 omdds dbamgl bobsdstmommmbswdn dndstmmgzal gmadslb. 9o dbMag, oy Ibsmggol
5o 94690000 dgmns300b 3Mm(39bdn dmbsBamgmdals LyyMgomoa, 3Gm(3gLob badsMomgdma-
30 36930 s JabssMbowsb (6gdoymammdom dmMnggdals Jombygs, IbaMgms gowsbyggdo-
mgdob domgdal NEymgdoo semdngs) godmadenbamyg, senmanigyMos dobo odymgds, dodom-
omb 3g0058m@b. dbasgl ndynmagdoo 3gmnsznsda Imbsbamgmdabab bs3mgdo Lagomommm-
5, HmM3 MmM3gmody domgsbo 3gomnmboboobogmem dmbsbomgmdmgl 8sbdn. Bgmeg Abfng, o
dg05bb3980L dobgsegem, dbsmgl 94690s dgbodmgdmmds, b63d0bdngH MML Moo cdzsl
390005(300%g, 830m Labgmdg 3O Nmgdm 3omEYdYmMads ESNMPZg3S, MLz 3gbadadabo 3oby-

B Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1273.
B2 Goldberg B. S., Sander E.A. F., Rogers H. N., Cole Rudolph S., Dispute Resoplution - Negotiation,
Mediation, Arbitration and other Processes, Sixth Edition, Wolters Kluwer Law & Business, New York,
2012, 283.
Supreme Court of Texas, Ordes Approving Local Rules for the Civil Distric Courts of Bexar County of 21 May
2002, Rule 9 (B), ob. <http://www.supreme.courts.state.tx.us/MiscDocket/02/02909300.PDF>, [03/01/2015].

133

159



bsdsmocnols Zizﬁﬁ«)qm, N2, 2015

bobdagdmmds Mbos IM3yzgl. dgnsz00l 3GmM(3gbdn Fmbobamgmdady ool oddals dga-
063939830, IbsGgms dodsGon Lobg(z00lb godmyqgbgdmmdsed dgbsdmms Bgmasz0nl 0bb@o-
&G0l a93myqbgdals Bobaemabigdob Bozgmem m3mMgad30s aodmabzomb.

5300965005(3 3900mbobnbngMgds ,a563568gd0b Lo jombos®, Ladgwoszom dgomsbbdg-
3960, HmImgdacz dbomggdol dgmasznolb 3Mm(3gbde 3gmomboboabng dmbsbomgmdsls dm-
oobmgms, LobsdsMommmgdds bbgopsbbgoggemon asbdsm@gl. sdobmeb, bomgmas, Gm3 39-
®0mbobabngfMo dmbsbomgmdol obowagbsw Lagofmms dgmnsznol bgbogdolb gGomyMa
305b5m0Dgds, M3, Bmammz bgbo, dmbsdscmmgqdl vdbgmemgdsm. 5dal gsdm, Labadsm-
OmmMgo0 FmEdsrno 3Om3gbmemn@n 30 gM09dgdol s 3dsympnmagdsl yudm g8 you-
Goegdab og39396."

bobedammnmm 3gmns300b gomogm@mboal dmogmol dg3ndsggdobab g(300696, dbatgms
33&™bmBnnmmdabs s d@o@ 0l 3ngfm dgdyndeggdamo ogal sm@gMmbs@ommo gosbyzgdnb
Lodomgdgdal 358mygbgdol Bobamolbgdol 3mmo@ngol dmMals domsblbn szmmo ymgomo-
ym, 830@m3d dmbodstmmggdo dbmeme 5L dgdmga 0mgdgb Logdol Lodgwoszom (396@Mdo
30053b5360L 03Mdsbg a0056y39@0mgdsl, Moz Ibomggdl Logmmoma dgbgonmgdgdol dm-
mm3g 353mbs@gabs s sbLbbal dgbadmgdemmds doggdso.

5.2. by3gEns0m dMILabyMmgdab LagsbyMa s 350gd0

Mmamey bgbo, 39000300 doMgammomgdgmo bm@dgdo gobbodmgmagh dgmosznab
3OmaMadnlb Lagaby@b. dbgagbo LEGsGYEGL sGaMbydmdals dgdmbgzgzadn, MYdgbogbo Labe-
domanmmb badmgomsgm LadMmgbm Ladsmmmab Bgbgdoo, Lobodsmmmmgdlb Mgmgdsdmbo-
mgds gboggdom mege 3sbbabmgBMB 0b.'* sdsmn Jgdmbagmol 3Jmbg Abstggda, Bmame(s
BgLo, LabadsMmmm dogabogsb mogabygmEgdnsb. 3oMan 0gbgds, o dbasgbo Bgbo @sgal
35056y398)0b osm@gMbsGomoa bodnemgdgdom 3mbymad@ob Maammomgdal Mmbs go3-
B39 ©gds. Jogomomobomgol, ,80696mEob LobadsGormmb Bgbgdom®,'* v Abothggda gooe-
30LRBEgdNmo 3G056 LobodsFmmmm doyobasb, dgnsGm@al 3mbmGsmn bosmdo 25 533 @m-
oMb 900 96L. 535Lmsb, sembabndbagas, Hm3 dmbombgmgl o6 dgdmos Imombmgmb goa-
5(300b 3Mm(39L0b baMxgdabagseb gobmogabygmgds 0d dgdmbggzedn, oy Ibamggdl dmEnb
bymdg36madoo aym gsm3zomabbobgdymo ogolb Bomd8mdmdobalb 396dm Lodgoosznm ab-
LEOGNGOLo3n Fodsmmgs.'T ,LsbsdsGormm Fgns(300L 3GMaMHsdal Boznmbomuma bEsb-
Qoﬁ)@)n“wg 96035bgmabogsb gobsbbgaggdl Lobsdommemm dgmasznabs ©s ,3gMdm” 3goas(zo-
ol 36m39LL. o9y 30Mz9em dgdmbzgseda gmansznol 3Gm(zgbol boxgdl, 3sdmbs 3moabn d53-

% Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1279.

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University
Press, Oxford, 2013, 1271.

ob. <http://www.mncourts.gov/SupremeCourt/Court-Rules.aspx>, [03/01/2015]

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University
Press, Oxford, 2013, 1271.

Center for Dispute Settlement — The Institute of Judicial Administration, National Standards for Court-
Connected Meditation Programs, ob. <http://courtadr.org/files/nationalstandardsADR.pdf>, [03/01/2015].

135

136
137

138

160



S, [Fesdy, odgmo ol d99@mmgd e dgsggddo bsbsdsmoam dgeosgool obg0m965950l @obsdo s
i.)qmﬂmﬁb'nobo [ ﬁgﬂmﬁogoob H@)ﬁ 2(3()/) 302.)@00732

06393900L g0y, Lobgmdbogm sg0bsblbgdl, dgmeg dgdmbggzeda dotnjom — babgmdbogm
390053000 3Mm (3930 3MbBamggdL dbmEmE 35dmbs 3mol dgdmbggzgdda gbdamgds (babe-
dofmmm (300mmdL 53 d93mbgzg3edn dmgomsdggdds dgmns@mmgdal 3Gim dmbm dm3baobyg-
30 abomagdmmb).™ bogomommm aym, ™ Gm3 533-0b LedoykgG™ eR06s6LYBL J93(306980
OYmMbgdmog 03mddgmgdes Lobadsmmmmgdalb dngM sbgManm dgmasnal 3MmaMmsdgddy,
65(3, 890dmgds 0:7g30L, godsMonmes. 39MdmE, 3ormoBMMboolb 3G oG dn Monmbam Labadsm-
ommgddo dg0s(300L 3MMaMmadnl oxnbsbbgdal dgbyzg@ed dgbodsdal LabsdsGmmmagddn
Lodgnaznm  (396@Mgdal aongdgds god3mabgns, odwgbowsz 0bobo 396 ©M3mAbrbgb
daMmomn s LdZYMNSMo LabLbMmgdom sTM 30 dmsw sMLdMbal Ybsmals dJmbgba.
LoobGgMgbm 3Mg(39096@0 Loxndbodws Laddgdo ,§gbobol bogmsblbdmm@m wydsm-
B5899680 S0638crolb 60bsordwgs ' bowog LobsdsGmmmd dgwns(zool 3Gm39Ldn oMo 39-
oomboboabngMo 3mbsbomgmdols godm, ©og0l 3osbygzg@obomgal assboama dogo LGY-
moE 9fMm Mgl os3obms, 306500056 dob o6 gonbafngMgdos dgmasznol 3Gm(3gbdn dmbs-
Bomgmdob dgbabgd Lobadsmmmmb mMmEgMa. ngn asdmzboos dgmnsanal bybosdy, omd(ze
560 0dge dobdo 3mbsbomgmdady. GmmMowolb 3obmb3wgdemmdom, dgmas@mal, dbstnls
Bom3m3oagbmobs @ 3Gm(3gL0b bbgs bofggdo dgndmgds ogz0bGmL dbamgl, Gmdgmacs
LobodsGmnmmb mHEgML o6 sgdm@mhamgds s dgmnsznal 3Mm39Ld0 oMo dmbsbamgmds-
B9 6L 0@yz0L.'? 3omogmEGEanl 366mBAgdmmdam, dbstmgl, GmIgmoag Mol 533mdL be-
MmKobm 39053006 3MmM(39b30 IMbsbamgMdsdy, Lobodstmmmm 3Gm3gLdg Lsgymsemn sbbbs--
3063568 960L boM3mmagbsbg dgbodmms Mofn godzob. 93sbmsb, s@zm3o@0, Mm3gma(y gob-
BEb LEdMEOFPL IMMbymMdL bagomegdmmm 3gEns(300L 3MMm(3gbl, sgms@ms dMmEygboy-
™0 90030L 3mgJLoo dgbadmms bobd(3098L s9J3980gdsGML." 3omonmM@Boabs s Gqbe-
Lob LabadaMmmmgdds sMdgMm Laddgdn 3gEos300lb 3EM(3gLal bafxn donmosbaw ©os3obmgl
03 dbamgl, Mm3gmdss Igmasznol 3Mm3gbda Mofmn mdzs dgmegadgdym ImMnggdody, bm-
mm, badmmmme, LobsdsMommlb dogfm asbbomymo sgzs dsmmzal 30wy YBM™ bozmgdow

bgmboyBgmo 3ggagdoom odmsgos.

5.3. 3mMnggdab sebAymagds

bobsdammnmm dgmasznal 3Gm(35L0b obEMM9dalb dgdwmaa, IgLos@mMa 3omEgdyyemo-
s, bogdob gobdboemazgm ImbadaMommgl baddol obEMYmMgdabs s dobo dgogagdol dgbobgd
3moblbgbmb. MHmEgbsaz BboMmggdo og0dg 396 0x0bBg396 LEMm dmMgaqdsl, baddg Rzgnmgd-

%9 GQection 13, Founding of Programs and Compensation of Mediators, ob. <http://courtadr.org/files/

nationalstandardsADR.pdf>, [03/01/2015].

Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1272.

' Texas Department of Transportaion v. Pirtle, 977S.W.2d 657, 658 (Tex. App.-Fort Worth 1998).

42 Rule 1.720(b) Florida Rules of Civil Procedure. ob. <http://phonl.com/fl-law/rules/frep/frep1720.htm>,
[03/01/2015].

5 Kimberlee K. K., On Chaging Role of Models for Attorneys in Mediation, 28S. Tex. L. Rev. 1997, 575.

44 Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University
Press, Oxford, 2013, 1279.

140

161



bsdsmocnols Zizﬁﬁ«)qm, N2, 2015

03 aMdgmegds. o9 3baMggdo LEYYMo© dMENgbgb, dom LobsdsMmmm dmMnggdal o980l
(898mM563nb) goxm@mdgdol Mhgsl. 5d3-ab LabsdsMommmygdda dmmMoggdol gm@Ismodyg-
dob bbgoabbgs batobblb 3bzmgdoo. Dmgogco d@s@83dn goas@mmoal dogf @o30L dmngg-
b0 @abAmadol dgbobgd LabsdsMmmmb nbgm®mdntgdol d93ga, dmbadstmmmyg mgocmmb
30dmb(393L ImEng gdolb MmMEYML. sbg3g, ImMoagdals 5g@ o0l adnmagdom smbAmgdo 59Gow@
J3930bo030L o6 5ALYBMBL yzgms IGo@obomgal sagbomo Lsgsmogdnmm gm™ds,
099930 3@0@0b 3obmb3gdmmmds LabadsMmmmgdl Ngmgdsdmbamgdslb sboggdl, dgwns(30nl
36m39bdg Bombgmmo dmMnggds ndymgdom sebENMadse LabsdsMmmm mMEgMasm dd(30-
mb. bbgs d93mbggzodn, Ibomgl LobgmdgzMmgdm bodsGmnmalb bm@m3gdnb dobgogom, dgbad-
mgdemmds gdmgazs, 3gmmg 3bafMgl ogdymo bgmdg3mnmgdalb (dmEnggdal) dgbemagds
derbobmgmb.' o 8bsmggdds gwno30ol bobodsmmmm 3Gm3gbob sbBygdalb Jgdwaa do-
domogl, dJoembgmmoa dmMoggdal smbMmmgds dbaggdl gsodsm@oggdmma baddol Bodmagdals
bgLgdoms(z dgdmoasom. 83gMogmo 36MogG0zolb gomgamabbobgdom, dmMaggdol dgbEmeg-
b0l dmogoto bgmdgdbymdo dm@ogo ©o30L sm@gmbsdommo gomsbyzg@ol Ladyaomgdgdals
6o 3mmgdbocgosbmdol dgbomfAnbgdss. 535Lmsb, Jomagm@mbanl dGo@nb LabadsMommmb 6gbg-
d0o, LobsdoMmmmm 53mb3gdl Fbatggdl dmmals dgwas(3nal 3Gm(3gLd0 oydMm Mmam(s
3Mb6x80ab(300m M@, abg Ladmmmm dmMogaqgdal 59@)b. 83 EMHML ngn nczmabBabgdl, HmAd dg-
©05(300b 36m(39Ldo Imbsbomyg 3ofMgdo dgdmgamn 60sb 3MbynEgbznsNmmMbal o330
39mE9dmadoom, bonmmm 390058mAML Jgmns300lb 3Mm(39Lmsb 8393300 gdnm o6 d43L R3969-
d0b 30(3930b Y@mgds. 989G nc0 sbMmadol dobbom, bodgmaszom dgmebdbgds bomnma
MBs go3mba@egmaglb dbofmgms 6gdsl s ImMog gdolb 30MmdgdL. dmbomgsbo dgmsebbdgds, dg-
0dmgods 0mggsl, dgeos3nol 3oMggmn 3@ gMns, Mowasbs(s ob dgoosznol obdomgdoo mom-
Jmb Mmoo s 989N gswsbyzg@omn LadsmmgdMogo 3Mmdmadal bgmobms
3036dgmagdob, 33moeg bobsdsmmnmmdn adMbgdal s, dofMomswon bgmdgzMmgdol 3ofMm-
390msb gMma, sbamo dmMng gdal 306mdqdals 016G M3 9GS (3000 3MbRmnd@ob 3owaz B-
m 3536303900bs 08 gofmmmmgdal Gab ol d93(339mos.

6. @3b 336>

390005(300 o6 0gm o30L 30056y3980L 30Mggmn sem@BgMbs@nnma bodnsmgds, Gm3g-
o3 3809030 anbgMas, m¢yd(3e 3ob Lbgoabbgs osm@gMba@ ozl dmMal Mmebmsmsbmdaom
30dm@hgmmo saomo 03330008, Mabo dodgdaiz LEMMgE dgmossnobocmgol @edsobabos-
0gdgmo 60d69dal IboGgms ab@gmgbgdbs o LagnMmgdgddg m3@ndsmy@a dmMggds om-
3mfbs. 535Lmsb, 5d3-30 3gEno(300L IBYMaZoLY S gobznmamgdal Lbgswabbgs abGmMoa-
mends 0y LadoMmmmgdMn3zds dmzmgbsd dgybym bgmo. dom ImEalb asbbsgnmcgdom boyey-
000 gdms g0l gosbyzg@nb sbmgdntn dgommegdol dgdndaggdolb 3Gmgbdo dmbadam-

S Hopt J. K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University

Press, Oxford, 2013, 1280.
146 Menkel-Meadow J. C., Love Porter L., Schneider Kupfe A., Sternlight R. J., Dispute Resolution: Beyond the
Adversarial Model, Aspen Publishers, New York, 2005, 326.

162



S, [Fesdy, odgmo ol d99@mmgd e dgsggddo bsbsdsmoam dgeosgool obg0m965950l @obsdo s
i.)qmﬂmﬁb'nobo [ ﬁgﬂmﬁogoob H@)ﬁ 2(3()/) 302.)@00732

g ©s dommmabogmmagdol LobGgdalb bbgs BaMdmdswagbgmms gbmDasbdn s Losk-
m9g60bodo goblbboemmds.

36 d30M0b3nMgdamn s dgrndMgdomo, scsdge 3d30mdosbo s mobsddmm3mm-
doma dgomegdom ©e3930L Mganmamgdolb 3nmEmob gmmdomgdol 3Gm3gbdn smbsbndbs-
300 d©3M3IdGMS 3MM3Nbob Mmeoaz. 5dgM030L dgM3sGms dbmzns(300L dogH sE3M oGS
90030b 3m@g4bdo gobbm@30gmgdamo (33mamgdgdobs s badsMommgdmogo Lobmaswomgdal
(36M3096gd0b sdommygdals J0Bboo gobbm(s0gmgdama sMsgMoon 3Mmgdd ol dgogase >dd-
do LadommmgdMogo 3Mbxymod@gdol asobyzg@ob ghmewgfmo badysmgdsw Lobsdsmommm
36m39b0b 5430l oMowngds domggg dgosgeoms. ob, HmM3 LadsmmmgdfMngn 3Mbxmod8gdab
00 babomo Mgl dgmns3nol ©ab3sMgdom bywgds, onMob@gdob gMmmdmngds Lyymal-
339919050 gobsdntmds. dm(3gdmmo dpgmdstgmdnEsb mMdbmngsm LoboMagdmm asdmbog-
mob ma390 3mgbals dgbadmademmds s gosbyzg@nmgdol ©sd8myzogdmem domgds 0dab
®omdody, o 3Mmbgymold@olb Hmammo dgoganm LGS 046gdmeEs dsmmzgol s domo
30968 gdabsmnzalb Lamgmgbm, BoGomma (s, 80dbow3zgmn 508mBbrs yzgmabmaab.

ob gog@0, Hm3 5d3-30 LadgEoszom (396@Mgdobs s LabodsMommmb 3o3dotn, obgsy,
Mmamt dgosoob (36930bs o9y bbgs 3Gm(39Lbobomzal 860d36gmmzeba &9M3nbgdals g-
goboMgds bbgomsabbzs 38s@ Lo s mmdda Lbgswabbgseggstas, ghma dbMag, 5d3-0b Ladsm-
omgdmogo bLobGgdom, 39Mdme, LobsdsMmnmm bygmabygmadol mogzobgdycgdoo (BgogHs-
&0 © IGo@0b LabadsMmmmagdol 5MLgdMdS) oMal gs8mbggmmo, bmemm, dgmeyg dbMog,
33sMmnggmmdomo gmmMdoo — dmogMo sEa0mmdMogn m3003dsMmggmmmool slgdmdoom, Mo-
Lo dogamomag 3mba@gbolb dogm 1990 byl domgdamao ,Lodmdsmsgm Ladsmmmal Mggm-
dofgdal og@ns”, HmIgmo(s yzgme s@aommdmng LobodsMommgdl sgommgdamados, bgmo
dggbymom dgmns300b bgMazobamaal, omd(ze o6 gobbodmgMmegms 30mmdgdbs ©s gmmM-
398L. s M3 yzgmadg 360d3b69mmzgsbas, 5d3-ab momdals yzgms d@o@do 3mddgwds Ladm-
Jomadm badmmzgbm bm@8gd3ds 360d369mm3bs dgmbym bgmn dgmosznal gobgomamgdsb.
396dm, dg3ama3ds m@3s Gog@m@mIs: o) badmgomagm Ladsmmmgdfng @eg9ddg dmagdmmo
3bomab 80 aobgmmo obsbotggdal Lo zmmamo bobbEmgdoo oagsmzal Babol sOLgdmds,
mdgmos dmGal bodzomol mgombsdMoboo aobbognmmgdom smbsbadbsogos swgm 3 o@nb
3mbm@moMn s 38 30(390Mmgdoms dgacm39d0b 3Gm(39Lmsb s 39330M9dmma batigo; ) La-
dmgomogm LodoFmmmabamdmgdado baggoso dbogmadol dmbobommgmds, 3Gim39Lalb boMoy-
mobd @ baba@mdmngmdal ;mgambsdGnboom. gdmembadbmmoa 65Lgda, gMmo dbMog, Labedsm-
omm @30l 3magdslb bdoMow doMmmmay bmdnbaomumb boob, bmemm, 3gmemg bz, ndmes-
30039 mM0gg Abomgl 5dmazb bGdnmb, bsomb bLogddol ImMnggdoo sdmsegzMgds.

»d0o badosMomab® gsd8mygbgds 3Mm3gLab gMmazemmgbsem Bambedsmmaw (mboga-
(3069390 5480) 3owg3 9o 0bbGM3gb@n aym, Mm3gma(z 8d3-3n dgns(3n0l ©sd3goMg-
30b 30bboo BaM3s@gdom asdmnygbalb 3@e@&qdol bs3zdsme ow bsbomda. Maba 35339mdacm
dggeomgdmmo 3@ gdal 39b6mb3wgdgmads 3gmas300lb bgdsymagmmdomn gmgdgb@obs s be-
LodoMormm dgmna(300L 0bLENGMENM0 33300Mgd0LsM30L Sy (30mgdgemn FoMgamemotg-
dgmo badsMormgdMogo bmmMdgdal mGasbyma dgmbyds dmabgmbe.

163



bsdsmocnols Zizﬁﬁ«)qm, N2, 2015

dombgosgem 03abs, M3 5dd-0b Jommmadbagmmagdol LobGgdsdo agol gowsbyzg@nb
@G 9MbsGogma 3Mmamadol Lodyomgdom LabsdsMomm FgEns(3008 Mego ©S033300Ms,
Mmamg domonmdbsgmmgdol go69gmegqgmas 6560m8s s 3abids gMc-9MmB8s msgzemads bay-
009635, Lobgm3boggmb JbF0EsE 53 nbLEGEGNE L dbaMmaggmal dgbyz9@ob of Rogygmoas 4 3-
3ommeE. 39MHdm, ob LagMdbmdmawm sabsobs 3noMggmo 0bbEb(z00L bobsdsMmmmgdal dogm
3mM039500 ©sINd3Mgdmm Ld3gms MoMEgbmMdadyg. 535bmsb, ,Lagmn3Mbal dgmmb® 43g9s-
bodn, Mobo3gnMggmos, ymgzgmEmoMae NRM™ ©d PO JoGnmmdlb 0b@gmgbo og0lb go-
©569439&0L gmgd@Ommbymo (Mmbmonb) Lodmomgdgdol dodsmm. sdgweb gsdmdwmnbamyg, Law
09 96 30639 Mngdo 5dd-dn yzgmodg 398L dndomdgb ag0b aosbyzg@nlb mbmanb badey-
smgdgd0b (ODR'™) 3mo@xm®80b 394365%g. 3oGemgma@se, 53960 39mo 8g@0sGm@9d0 w©d
396dm LadgEos30m (396@Mgdo domnsb dg3cl dMmMIMEgb gmmdamyMa dobd@oedom dgwns-
300b 39mEMM0L ©8d3300M7dsdg, Medy3 dsm BngfM mMasbadgdamoa 3Mmamadgda, Lodey-
dom BgbzgM9d0 0y bobBogmm 39MLgdos 398 Y39emgdl.  Bgbodedabsw, 3g0dmgds corgzol,
™3 5d3-do 35630006700l ©06s303s sbom Gobadn dgwal. 09y sMg bobsdsMmmmgdl «bg3-
om LogomEydymm dgmns300b godmygbgds 93 0bbE0GMENL dm3nmamadgdobs s dgons-
(3000 obIoMgd0om LadsMNMgdMogo ©83980L 30dBYy39@0L 3NmEYGlL BmMIocgdal Jod-
bom, @mgl 3gMdm Ladgwoszom (3968900 JLaMOEO s SMY)3oEgdmam Logmzbemabybe-
0560 0bLGGYGgd0s, BM3mgda(z, doMojom, gbdstgdnsb donmdbsgmmgdol dgbggntio
3900053000 3M3sMndgdabe s gmmmdamyma dobdGedom ©s3980L 3dz0Md0sbn gosby-

3980L gnmEYMob gm@mInmgdsdo.

147
148

0bg. Online Dispute Resolution.
ob. <http://www jamsadr.com/jamsfoundation/xpqGC.aspx?xpST=JAMSFoundation>, 56
<http://cndr.uchastings.edu/professionals/ii.php>, [25.09.2015].

164



3M3ad 30302H3INRN*

30%960, AM3MAHG ORIN6NLEAIGNITN RO LOIMIVTOIM LIVIIIAITISNL
3230X360L 3AN&IMNT3N

I. 3gLsgoema

bgedg3emgds Ladstmmmal byydogd@gdl dmmal MMmogMommdal gMm-gHhon yzgmady
3536 (39mgdMm0 BmGIss," Bmdgmo(z dHNB3gmymeL 6930l asdmgmabols bsgmdggmby dbe-
6990L dmEal Ladsmomgdfngo AMogMcmmdal sMLdMdLL. Ladmgomsgmbadatmmmgdfngo
bgemdg 3O mmgdol asmms sMbgdmdl bamdgmmmagds, GmBgmoas 9d(393° LogsMMLITsMomd-
030 Mganmomgdolb bygMmdo, o330 Mmaz30bo gmEIoms s dnbsstbom domnab 3g53L badmds-
mogdmbadsmomgdfng gofnggdsb. sbgom bgmdgz@mmgdsl bomdmsemggbl 5©0d0bobGMss0mmn
bamdggGaegds.

bagoMmggmmb bmaswo 3d06ab@Msanmo 3mwgdLbob (dg8amaddn — Lbs3) 65-g bl
306390 boBormnls 0165b3s0,” 011y 3obMBooc bbgs God o6 oMl owagbarmn, gbsdmgdgmos swdn-
BobEMS30mbsdoMmmadfngo NMM0gMHcmMdal batMdmadmds, dg33ems o6 396y39@e 5@30bnbd M-
(3090 Bbgmdg3emmagdol ogdolb 3 bom. 5dnbabBMo(30mo MMasbm NRgdsdmbomns, 3mb-
3M9&mo 5030bobGMs30mbadsmmmadMngn YMcngHmmMds, HmMImal nbngosmMn sdn-
BabBMS30mbsdeMomgdtngo od@&ob asdm3930L gboom dmbgbMnggdals Mgmadsdmborgds dab
396mbBom 5743L 0boggdemo, dmseBgbmoamb sdnbob@Mooymo bgmdgGmadol 4s8mygbgdom.?
58 Jdq8mb3g3530 Imd8gmgdl LDss-0b s LogdsGmzgmmmb Ladmdsmodm 3mEgdbob (353wamaddn —
LL3) BmMBgda. 39EdmbIdsMmEadfing YMHMgMmmdgddn s@I0babGMaznmo mMasbm dmddg-
©93b, Gmam@3 bodmgsmsdm LsdsGmmal bdogd@o o 3odmoygbgds bl z-ob behdgdo.*

mb‘g—nb 0‘360@90‘3@0 cgod‘g@@g@)nb de@)m({)oﬁ@)n, 8m630‘3@0 ngd@)mﬁm.

30608900 360l (30m3bMngn, mMIbMogn ob IGogomadbogn bgdol godmgmabs, Gmdgma(z dadsom-
omos  badsMmmgdfogo AHmngBmnmdob Bosmdmdmdab, dgigmob o6 dgbyzg@oboggb - bLe-
Jomnggmmb badmdsmadm 3mwgdbo (398amaddn — bl 3), 1997, 26 036abn, Ne 786-11, 50-g dgbemo.
LagoMmggmmb dmasmo 930bab@Mszomo 3mogdbo (393mamadda — s 3), Ne 2181, 25 ag6abo 1999.
»o©30b6abGMogomm  bgmdgzMnmgdsbomsb agzedslb Laddy, Gmegbsi: ol s@dnbob@Mszommo
Ladamomob bm@m3gdal JgbAmmgdsl gdbabymgds; ob s@Babab@Msommo sd@ob gsdmzndal ob
Lbgs 3Bofmzggmmdomn mbabdngdal asbbm@(30gmadal gommgdamgdsb dgozasb; ob dmgsmadal
Logommbada@momgdfng Mamadsdmbnmgdgdl ob gomogdnmgdgdl saqbb®, ab. duemesg d., ddocs-
0mbBdgbo b., §mrogs 3., dmwgrmsgs o., jo3565dg s., Bmaswa s©80b0bEMs(30mmo LadsMmsmo —
Lobgeddmgabgmm 3obbagmgdgmmsmgals, 3g-2 aomadydaggdamo godmzgds, md., 2012, 63.
2030b0b@Moonmo mMasbmb dogd  396Mdmbadasmommagdmogo bgmdg3emmgdol ©owgds oMol
‘oblication ex contrctus”-abs 3emobogyo dgdmbgggs, 85306 MmEgba(s, 9080babEMsomma bgmdgs-
Amadol dgdmbzgsedo, 3omEgdmgdombadsmmmadfngol asts dgdmenlb Lbgs Logsmm-
LodoMmmgdfngo gmadgb@gda(s.

165



bsdsmocnols Zizﬁﬁ«)qm, N2, 2015

LB °agbl FbmEmME 03 BMMbM365dL, MMBmMgdL(3 Mbws 3sLYbmdogl 5©dnbabGMa(30-
@m0 bgmdg3emmagds,” 354600 o6 asblobrgMogh vdnbob@Mazommo s Lsdmgomagm baem-
dq36mmgdob 4880 360b 3G08)gM0ndgdl. s3nbab@Mszommo bgmdg 3 mmgds Bmamds gme-
doemambaedamomgdngn, abg dobss@bmdmngn mgambsbdaboo dommnsb 3ao3b Ladmdgomsgm
bamd 396mgdsb.® dbasgbads 08gbse s, GMA (30 3gmm d98mbsg393do Boco asdoxksbes
Logdome Mormmons. 0dab Jobgoz0m, asM0agds 580bab@Mss0mm bgmdg G mmgdso 0d69ds dnh-
bgmmo oy badmgsemsgmbadastomgdmngswm, ab 94393 39Mdm o6 bagstm Lbadstmmal Mgamo-
69d0b bLeggBmBo.”

5©30bob@Mo30mma MmMasbmb magasmmm@o ©gRnba300006 g53m3obaMyg, a530%360l
MML gMo-960 g036Y398) HMEb 016353mdL bgmmdg3Gmmgdolb dobaba. godnxs60lb gb 3G08g-
&omdo bd3ebmbdgdmm ©gBbo305da(3 36l Boblgbgda. sdnbaligMazogmo bgmdgzmmgdol
dqgberemgds dobboe Mbos obobagogl LoxsMm vgmgdsdmbamagdol asbbmM(sngmgdsl. o3
ogombadMoboom, dgadmgds 0mggol, Hm3 s@dababMazomo bgmdgemmgds ostol bogsm
9Rmgd33mbomgdols 39GHdm-bsdshmmgdogo gmMIom gsbbmm(309mgdol bsdmsgds.?

b0bsdgdomg 653Mmmadn gobbamgal Lagsbn 0gbgds LEMMgE 30Dbal Lagdzgmbg sdo-
Bob@Mozommo s Ladmgomsdm bgmdgiMnmgdol 30d0xgbal Logomba, JoBbal Bmame s go-

dox360lL 3600896030b 95399E00bmds s Bobmab s 3o33nMgdmma 3@ ngmo sb3gddgdo.

Il. 50306ab@Ms309ma bymdg36-mgdabl, Mmama(z bogstm yamgdsdmbomgdal
33bbm@(30magdab bLadmsmgdal, 35dmygbgdab 3adsban o
Lasds@moamgdMaga bogydzgma

bodamnmalb mommgne abbGoGEL 9d3b ©edsbsbosmgdgmn 60dsb-mgabgdgda, MHm3-
mdbo(s aobbadmgMagl 306mbagdgmo. gb dobsboscmgdmagdo 4360l dsmn nyb@ngn30tgdo-
Lo o gMm3obgmabasb gobbbgaggdal 306mbobdng®m Lodmomgdal, Mmdgmoms(s 9430 bm@aos-
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momo, Ne3-4, 2004, 68.
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SbEmmgdlb Lodmgomagdsdn. gbss 39Mdm ©s badmgowm 0b@gMmgbadl dmEnlb Jsmdmbomemmdals
dombBygs, ab. gsb§ s ., Jgbagoma bLsdmgomsgm LadsGommoal bmgow 6sBnmdn®, »a., 2000, 36.
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Gogmo bsbosmo s oMbgdmdgb ymggm 3mbiMmgd e dgdmbggsado. 03039 MM, 356mb-
dgdmob dogM oEagbom ©gdyYmgdgomab ghmsw, sMLgdmol LobodoMmmm 3Mod@ngs o
LodoMomob 3936096909, Moms dgogbmb, 4obdo@mBmb s ssBNLEGML 39bmMbIwgdmoals g
005© 5GM3gdnmo ob byggMmgdo, GmAmgdarz admggs 3obmbals bm@Mdgdal Lbgswabbgoags-
0 068 gM39&o(300L Ladyamgdsb.

Sbammanmfn damdstgmdss 5dnbob@Mmaom s badmgjomsgm bgmdgzGmmgdgd-
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90L. LEmA g LBs3-0b 3g-2 Igbmal doMggmo babomab ,d* 393964800 Rsdmysmadgdmmo
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96 LagaOm NRmgdsdmbomgdal gobbm@(309mgdolb 80bbom Gabogy® o6 oMopoyem 306-
»sb, sgMgmgg Lbgs 5@30bobEMsz0nm MmMmasbmbmob owgdymo Ladmgsmsjmbodommmgd-
(030 bgm3dg36mads.’

3L gmmds 5©30bobGMma30ma bymdg3Mmgdol ogdolb 30bobbdg Losbmal o6 Bom-
3moagbl Ladsmmmal JoMmmazgmo 333mg306M5d0bmgal. dogomomasw, 3mygbmca dons jm-
Bomgndzoemo 503060bEMs(3049mo gofMnggdal Jodsbmsb s 39330Mgdam BgMb: ,008060L@Ms-
Gone s bddmgdomogmbadstmmgdmog gomnggdoms gsdox3bol 3MMdmadady LadMabab
30b56d9bmboemns, 30z Mngdn go35M330mm, M 50l s@3nbabG s 30mo gomoggdal do-
Boba. o) oM@ 0390 336900030 Lognmbl, s@30babEMms30mma 3ofMnagdol Jodbab 3o 33930-
Lol 88mbogam @gdmmagdse Mbos dogohboma LDs 3-000 o gbamo, 396as0 (36mdaema swdo-
bob@Mo30mo MMaobmb (369ds. yzgms 0d bydogddb, Mmdgmoi Mmozbgds s@dnbabGMso(30-
mem mMasbmms (36960b gomamgddo, o3l LogsMmbodsGmmgdfmngn gmgdsdmbamgds. 3o-
bmbdwydgmo 5d0bab@Maznmmo mMasbmbsoodo bgdabdngMa bbgs oMol dobsgymgbgdmeow
9Ome@gMo g5Mgdmgda 300hbggl oo BngM LogsMm Mgmgdsdmbomagdol gsbbmE(30gmyg-
3L (bDog. 3g-2 Igbmol, 3oMggmo 656., ,B* J393169E0). mmgaogPGas, MHmMI 50dobob@Ms(30-
a0 mEaobm, Mmdgmaz 3md3g0gdL Mo Ibmmmm 39bmbom dobmgalb doboggdmmoa egmgds-
dmbomagdol gofmgmgddn, s@3nbabBMaoma gomoaqgdol ogdobal sbmM309mgdl Logs-
MmbadaMomgdmog mgmgdsdmbomgdsb s Jobbo nboboglh Logs®m 0bGgMgbolb ©s38s59ym-
Boegdal®.

335bmdb, ngogg 93@™E0 d560dbogl, MmMI Lbsgombo sbg FoMGngo o6 EadL ©s 33mos
Loagms, 530bnbGMo30mo MmMasbmb dngM ogdymn yzgms goMoggds abobogl o oM
30Dbo© bogsmm 06@9MgLob s 3symaamgdsl." mnd(30, 306l asblbodmgMsdng mmaon -

5@30bab@Msommo bgmdg3Emmads o bogs®m mamgdsdmbomagdol gobbm®z0gmgdol Lodews-
gdss, badmgomosJmbsdatomgdfnga bgmdgzmgds bmasmgco boggomabs s 3s@gMasmyma
m3mennl gobsbomygdol 1360d369mmzsbgLn 0bLEEMMIgbG0s. 58056930 KgH 303 Ybbmgsta
MM0Eb 534ofgdwbgb NMmngMomdal Lbgswabbgs bagmalb go3gmal 8obbom. dgadmgds nmggsl,
ab (3bmgEgdabgmmo 0bbGb @b mbybg sOLgdmdl ©s dbstmggdo gemggdosb dabda, Mmuagbs(s
®0omgmo domgsbo gof3zgmm baMagdgmlb dmgmal. ab. Swann V. B., Principles of European Law,
Oxford, 2010, 95, (308. demogmndsocro 8., (3903550 8., BmBsgndy 0., bgobsdy 3., 3963909 .,
xobsdns em., Ldobgmdg 3G gdm badsMmoman, md., 2014, 50.

ab. gm3semngodgzocmo 8., s@30bob@Mssomma gotnggds, md., 2003, 20.
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605, Imboglb 030l g bs, Mo ngmmabbdgds (3656030 ,LogsMm YBmgdsdmbomgds s Mod-
96500 5M0b 3003060bEMS (30 bgmdg3Mmgds o3 YRmMgdsdmbomgdals gobbmm (309 gdal
Lomsbom gm@mas.

1. 5030bab@Ms30gma bym3dg36mmgdab dadstogds bagsmm
MR mgd33mbamgdab 336bmM309mgdal bbgs gm@dgdmsb

5@30b0bGMs30mmo MEaobmb Logdnsbmdal LogsMmmbadsmmnmgdMago mMm3s mMa do-
Bomo@o babobos, IMbgbMoggds o YYoMomm 3dsMmzgmmdocmn bogdosbmds (Mgomad@o). ma-
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590 M030b0 MF0 BMGIom) s IHsgzombM0g0, 569 5©0bobEGs(307mo bgmdgzMnmgds. '
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yemgdo.

396mb3gdgmo 50030babGMs(z0m MmMaSbmL 56 830LM53L Laddosbmdal bgmmdg364)-
960l ogdolb gbom gobbmM(309mgdal 3omEgdnmagdsl. 53 gmmdal sffiggs 5dababGms-
3090 MmEa56mb 6gdsbge @edm3ngdmo ©s ob @abgMgEogmo NEmgdsdmbomgdalb Gom-
29330 0093b 3gLsdsdob gosbyzg@nmgdsb. '

©ab3Mgomm Bmgdsdmbomgdsl s@3nbabGMoomm mMmasbmb sbaggdl 356mbdg-
dgemoa. bemmdsdo dgbadmms 303mygbgdemo agmb §gM8nbo — ,@ab3Mgonmo MBmgdsdmbo-
mgds“. o330 30b0dbymo §gM3nbn brnMm3sdn ndgnsmor a3bzmgds. Mmames Bgboa, ol 36g-

0b. godondy @., 5008060bG (300 bgmdgzEmmgdal g(33mms s gonddgds, md., 2012, 12, bodsm-
omob gmagd@emmbamo dadmommggs, <www library.court.ge>.

s@gndgoern B., goMm@osdsocmo ., 0bmins ., joemobosdy b., jmdsengndsnern 4., bLbomdensdy 6.,
G055 3., Jodmdzoemo @., Dmasn s@3nbnb@maznmma badsomoal Lobgmaddmgebgmm, .,
2005, 99.

39635600b 5@30babGMs309ma Batdmgdalb dgbobgd 306mbo (§40) o6 406356 o3L ab 3Mgz0mmo
MBmgdsdmbomgdal  (36980b.  3obmbo sEanbl Bbmmme 8obo  gebbmE(30gmgdal BgbL. do-
B gfosmam@mbadsmmmgdmogo bmdab asbgmzmds dmzgdymos 3Mmzgbmomm® bodsGmsemdo -
39635600L 0©@30babGEs o badmmgbm Jmwgdbde (§114). odzs LadGmgbm bm@mds o6
dg0393L ©abzMgEommo mamgdsdmbomgdal (36930L ©ggnbaznsl, Besistexte Offentliches Recht,
Verwaltungsverfahrensgesetz, Vervaltungsgerichtsordnung, 2007, 352, (308. bmggmns M., s@3nbol-
BEoEomo mMasbmb  abgMgiogme aumgdsdmbomgds o Mgmadol ©s330L gx39J@& 0060
LadEmgbm 894s60D80, ,,000580860L YPmgdsms @s330L 3MBLEEGEING ©s LagMmsdmEabm
399960%3gd0%, 2010, 221.
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« 15, 16

»39demns”.

396mbdgdgma dmzmadmmos dgbodmgdmmdal, asbbobmg®mmlb ymggmo dgdmbggzal
dgbodsdobo LodsGmmgdfngn dgegan. LEMMgE gl ImbobEGds g3l Logdzmon vdnbab-
GEd 0o mMasbmbomgal ab3MgEommo @mgdsdmbomgdol d0boggdsl. s3sbmsb, ©ab-
3M9Eommo YRmgdsdmbomgdol gobbm@(30gmgdol eMmL 5©@3nbabGMosomm mMasbmb o43b
dgbodmagdmmds, asnmgamabbobmb 3mbimg@mmo baddal goMgdmgdgdol gobbszmmtgdaman
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3mgddn 5@3nbobEMs30mo MmMasbmb bogdnsbmds dmdbammn s gi3gd@nsbos, mmd(ss, 53539
MHmL, obiMgiogmo NRmgdsdmbomagdol aobbmmz0gmgdabsl dob g3obmgds asbbs gnm-
90990 Bob‘gbobaggbqwmbo.ﬂ 0l 3930990 YBRmgdsdmbomgds o6 gumobbdmdl, Hma go-
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Maurer H., Allgemeines Verwaltungsrecht, Miinchen, 2009, 136-137, (308. b6mggfins ., 5@dabob-
BEoE0mo mMasbmb  abgMgogme aumgdsdmbomgds o 9@madol ©si330L gx9J@& 0060

LadEmzgbm 8gdobnddn, 0830560l Ygmgdsms @s330L 3MBLEOGYEINGe ©s bagMmedm@abm
899960%3gd0"%, 2010, 221-222.

»3903560590 ©ab3MgEonmo YBmgdsdmbomgdol (36930 gob63sm@gdnlb I3Lgmmmds dm(39dnmos
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Maurer H., Allgemeines Verwaltungsrecht, Munchen, 2009, 136-137, (308). bmogmns ., s@3abols-
BBoEogma mMasbmb abgMgiogmn umgdsdmbomgds o M@mgdob ©s330b g9139J@&00bo
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Ladm3gbm 8gdob0DdB0, ,o0@ed0560lL Ygmadsms @s330L 3MBLEEGMEINMe ©s bagMmsdm@mobm
d99ob60%dgdn*, 2010, 222.
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SE@r1335 3., Jogmdzacmo ., dmasn 3030babEMszonmo LadsMomal bobgmddmgsbgmm, md.,
2005, 38, (308). bmaggmns M., 5080babEMs30mmo MmMasbmb ©obiMgonme NEmadsdmbomgds ©
MBmgdol o330 gngd@&nsbo Ladmmzgbm 394sbnddo, ,0880060L Yymgdoms ws330L 3mbL-
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960 qxmgds3mbomadomsb, asbsbm@z0gmmlb LogsmmbadbabnMgdMogo MmngHomds @
03 335Mm3gmmdocmn gubg(300L dgbemgdobsl ngo 6gdol gsdmgmgbsls sbmM(309mgdl oMo
bgmdg36madob gmEMdom, 563w s©3nbabBMmasomma od@&nb Bomgdom, Bmgmacy bagsm-
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M50mq0s Nbms dngd(3gLb 6o dob LadsMomgdfng d9bgdsl, sMedgm dabo Loddnsbmdol swdon-
bob@Moom BmMIsL s bodstmmeol 03 bmMdol bobosmb, MmIgma(y s@3nbabG Moo
mMa5bmb 4dggonl gxmgdsdmbomagdom smgn®ogh s osMs 0dsl, badsMommoal Gmdgm bggg-
mdo 0fgbl 0o3L LadsMomgdMago dgmgan, 569 aos36y398)09, bonwsb dmEal mMbabdagds
©5 86 ab, 09 Loom3gbss ngo Bodstmyymo®."? bagsm 86 3gMdm Ladsmmmabomgal bgmdg ;-
e gdob 3mmgbamgdal gobbabmgMabomgzgol M3nmse@qgbo 360336gmmmds 593L, oy Mo 80bbals
30006930L396 960b dodoMoryema. 53539 Logombmeb s 3ogdnfMgdom badsMmgzgmmb dgbsgbo
LobodsMmomm a35b635MEGo3L, MM ,(3omdbMngn goMnagdal 36dsbgdal Loboo godmbodzal
dmddgoo 3obmb3gdmmds 56 0mgamabbobgdl, 3g@ (s, (30mdbGagn gamogaqgdol (36960L o-
30bobGMmosomm Ladommamdn 833300060905 godsMmmgdgmons, 3oL of dgbbgzb ybomo,
0ymb dmgdg0 0bbM3gb@n @3nbabGMazonmo mMmasbml bgmdn, Medwgbowars, dmasw
5@30b0bEMs30mm s LadMmzgbm LodsGmamdn o6 sMab Rsgdmmo ol 3g4sb0bdn, HmPg-
mo(3 93 0bbBoGYGL 993mJdgEgdms. o doma@ s mgmoal, Mmd sdnboliGmszoym badsm-
momdo (35m3bEngn goMoagdol 505Mgds 9Bnbssmdmgagds 5d060b@Msz0nmoa badsMomal
3606(30390L o 38m(30693L o o6 dggbodadgds md@Mnbol s@dnbabE s 304mo MmMasbmb
Log800bmdnl Lodsmmnmgdmngn BmMMIgdol dgbobgd, Moasb s@dnbabGmsz0mma mMasbml
Log30obmdal badsMomgdMago gmMIgdal sagbom s@3nbabGmsznmm bsdsMmaml dgdm-
093L Bgbogn MmMasbml 3Mogemdb&mng s Jombn@ Lodd0sbmdsda, Md399mgdacigdl dob bo-
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30090mmdadn gohbos dmagznsbgdom, megmsednmggmom sMbgdmdms (36905 ,003060bEMs(30¢-
o 3560g9d5%. ,doMommm 303060b@Msz0mm bodsGmamadn @3 3300Mgdmmo (36908 ,o080-
Bab@Moz0ma gotoagds®, bogjomggmmb bogmomm bobsdsmmnmmgdals Jog& bm&3ab nb@gm-
3698o300L YRmMydsdmbamgdody oyMmbmdom, g399mgdatgds mmabMogo s IMogam-
dbGMog0 go6M0ggdnlb 3603369mmdoo go39d5L, 306500086 bgmadg3Mymads mMmBbMogn gatoag-
30l gmobogMo gmmMdss. bgmdgiMnmgdol, MHmam® i goMoaqdol, obsbosmgdobal ogyz0-
m9dgmos YOHM0gOHNad(33s dnbss@bmdMngsm msbdbgzgotn 6gdal godmgmobgdalbs me o6
580096039 30Mb dmMal, HmImgdaz bymdgz@mgdol 3bomggdl Bocmdmawagbgb, obgy Lds3-
ob (2000 bemol Ggosg30s) &gMdnbo ,0@30babEMs0mo asfnggds” 40635 qdaem bos
0469L ,,9003060bEMS(3049m0 bgmdg3Mmgdol” 36n0d3bgmmmdam, Moashb s@3nbabGMazommo
bgmdg36mmadobamagal @odsbsbnomgdgmoas LEmG g ob, H™3 MIdmsmm LodsFmmgdcngn dg-

P Lygba § Neal-713-300 (3-05), 07 mg@mddgea, 20056., ob. LogdsGomggmmb gbg6sgb0 bsbsedsGammml
0o 3omaBolb  aomebygzg@nmgdgddn gs8mygbgdam bm@mdsms gs6356Bgdsba, ,Longdamagm
a58m(39385“, 2009, 38.
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930 oMo 30dnbobBMma30mn MmMasbmb (3omdbMogn bgdal, sGedgm dbmmme bymdg6v-
mgd0b dboMgos byBgomob sdmbszgzolb dgwgasw oagds.”

»Q0©0 35d@0nlb 356350 G qbom, 50d0babGMs(30mo MMasbmb (30m3bGngn bgdol go-
3mgmgbol gm@m3ob Bam3maaqgbl 5dnbab@Masonma s4@0 s Mgomsd@o. 30dobob@maza-
o badsGmmal gobgomamgdol dgmgasm sbsdgommgg 9@o3dg s@30bab@Mmaszommoa bym-
dg3Ommgds 5050 5@3nbaliBMma30ma MmEMasbmb mgasmn® s s(30mgdgm 0b-
b@ﬁ)UaaG@)oQ“.m »903060bGMs(30mn MmAaSbmLb gl mmbabdogds (ngmmobb3dgds dgdwmagan
9 9396@0: 569LgdL, byzg@L 96 sabENMgdl) dodsMmorymas LadstmmmgdMozo dpgmdsmgm-
30l dg(33mnboggb, g.0. ab 56gbgdL, (33mab, byzg@L 96 sabENMOL oMol LadsmmmgdMag
3am8atgmdasb. (36980L gb gmgdgb@o mzommdmom amabbdmadl, Gm3 bogstm ©abgbgdy-
mgd0b 6560L dgbodsdnbo, mmbabdngds dndstmmmmos njomzgb, Gm3 (3omIbMngo s dg-
LobEMmadmo bogomogdamm dsmom Mdnsmm badsMomgdmngn dgogan bocdmadzel. ow-
3o 3omo@od gobdom@s, Mmd dmbgbmnggdals, Mm3mal dobsbosmgdgmo LEMMgE obos, Hm3
LodoMomgdMngo dgagan M3ommE Lagsmm sbgbgdnmagdal 6gdal dgmaasm ©agds, (3oem-
3bMogmds s 3nbo dgbEmmgdal Logommgdaymmmds 50d0bob@Mozonmoa s4@ab (36980L ob
9mq3g6@gdos, MmImgdoz dob gobobbgezqgdl 90dababGmMszogmo mEMasbmb bagdasbmdal
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3L gdmdabomzgal, Mowasb dgbadmms, Mm@ sdnbolbGMszonm mMasbmlb dmMal @onpm bo-
dmgdomsgmbodommmgdfngn bgmdgnmgds s doModom, (30mm3gne dgdmbggzgddoa, bLomes-
bom 30mmMdgdal sMbgdmdabal, 396dm Ladsmnmab bndogd@golb dmmalb dgbodmagdgmas sc-
3060b@ o 30mma bgmdg3Gmmgdol ogds.”

Lo gobagom LabadasMomm gobdsMGogl, Hm3 5dnbab@ Moo bgmdg3nmgdolb ©g-
30boz00L dofomem gmgdgb@lb dgoagbl LogsMm mgmgdsdmbomgdol gobbmm(30g9mgdal
30bs60. J0Dobo bgmdg3rmmgdalb dobss@bom gobobodmgmgds. s30gbow, 400536y39@0 3603-
369mmds 343L Fbomggdol dngM 6s30LM0 gomEgdnmgdgdal, bgmdgGmmadol ogdal dg-
9350 BoM3MImdomo Nmgds-dmgemgmdgdal Jobosbl.*

30bbal, Gmam® a530%360L 3M0GgM0omdal gBgd&osbmdsl ol gomgdmgdsis bgedl
boDdL, B3 5©3nbaliGMa309m bgmdg 3 mgdsbmseb dodsMmgdoom, 5030bab@Ms(30mbadam-
nmgdM030 598nbasb gobbbzozqgdom, gowsdbyzg@o 36ndzbgemmds 593L 30bsobl, Gm3mabomgoa-
Lo 0gds bymdginmgds. 3GmMInmnbadsMomgdMago YHM0gMomdal dgbyzg@obal swdo-
bobBMd(3099ma MEZobmb 6gdol 3odmzmgbs a93m3abaMmgmdl oMo goMnggdol omgdol o6
a5M0aq50b 3d96y39@0L LyyGgamomsb, sMsdge 3obmbalbdngMa Mgmgdsdmbomgdowab, asobs-

56

09 LoEsgM LOBMMOEMYMNNGMNIMBS 6 25dmMBENbsMgMIL s@3nbabEGs309mo  306mbdgd-

mmdosb (babg-ob 2.3 3qbmo). bsmgms dmEal s@bgdamo Lowsegm LsdsGmsmmummagMomds

1393006988 bymdg3@mmadsol, Mm3gmas 980b0bEMs3omma mMasbmb ng@ momgdmm badm-

Jomoagm bgmdgzemgdel 306g39cm3b6gds, dgbodsdabow, 3ol IgbEmmagdsbmeb ©s3o3daMgdoc

Bo@mdmdmdomo ©s3s, bbg-ob 3g-11 8qbemoab, sg@gmzgg bLbsz-ob 251-e dqbmob, 659 Il, 651-g 3xb-

mgdab bogndggmbg Lodmdomadm Lads@mambamdmgdals Bgboo goblbsbamgam ©ogel gobgimor-

3690s. ab. bLybg Neds-31-27 (3-13), 26 093933960, 2013.

7 bygba Nedb-41-36 (3-13), 07 s6@0, 2013.

* byba NeaL-713-300 (3-05), 07 md@maddga, 2005.

G035 3., 5030bobGMoz0mmo aobbxowmmds, ,LojoBmggmml swgmgogos sbmznszool -
boma®, Ne1, 2013, 52.

O bgba Neadb-31-27 (3-13), 26 93933960, 2013.
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b 309mmb LogammbadbobnMgdfogo OHmoghmmds s 83 ddommazgmmdomn gbgz00b
dgbEnmgdabsb ogo bgdob 53mgblb s6s bgmdg3Emmgdal gm&m3om, sMsdgm s@dnbabE s s0-
aemo 0@l domgdoo, MGmIgmog bogsmmadmmms dgbabyymgdmo. 3060l s z0mmn
MmM35bmb mbabdngdol dggobgdobel, ynMmoomgds Mbws dogdglb o6s 3ol LadsMmmmgdMog
3bgdsL, 5M8dg dobo Loddnsbmdol s@30bab@Msz0mm BmMIsl s bodstmmmol 0d bemmdals
boboomb, Mmdgma(z 5@30babBMsz0mm mMasbmb Jdgwgdalb Bmgdsdmbomgdom smgncogh
©d 56 0dsb, badsMomal MmIgm bygmdo ahgbl mogl Lodsmmgdfngn dgogan. go©s3-
6439809, L6 ImEal MMBaldngds s 5Gs ab, M bsomggbss 0go odsMoymo.t’ 530l bo-
30M0ob3oMmE, bgmdgiMnmgdol 3Mmgbomgdol aobbodmgMabomgal 3oMs@gbo 3bnd3zbg-
mmds 5g3b 085L, 03y Mo B0bbal Jombg30L 396 50L BndsFmmmo. 8439 Wb 500b0dbML, Hm™3
30 dobgdal Loboo (3omdbMago goMoggdol godmbsdgol dmJdgoo 3obmbdwgdmmds o6 nmgos-
mobbobgdlb, 39803, (3omdbMogn gotnggdol (36960L 5dababGmMozom Lodstmmsamadn ©sd-
3300609ds aomdamomnmagdgmos, dsb of dgbbgsl ¢bata, oyml dmgdgwn nbbBEMM3gbGo s©dn-
bobBMo309ma MEgobmb bgmdn, Modgbows(s, Bmasw 30dnbabGMszom ©s badmmigbm
LodsGmamda o6 sMab Asgdmmo ol 354560bdn, MmBgma(z o3 0bLENEYEGL v98mJdggdws.
00 33mdGo Mm3emnl, MmI 50dnbabGmMszom LodsMmamdo (35em3bGngn asMoaqdals scns-
790d 9606s5m3gagds 30d0bab@GMmazsommoa bodsGmmol 3M0b(30393L s 93mM(35698L s o6
dggbodsdgds ©m]@Mmabol s@dnbabEMmszommo mMmaobml  bogdosbmdals LbadsMomagdmogo
gm®3950L dgbobgd, Moash s@dnbabEMmszommo mMasbmb bagdnsbmdals badsMomadmogo
BM3950L o 600 530bnbGMsomm bodsMmamlb dgdmagdslb bgbMogn mEMasbml dMs-
35m3bE0g s Jomba@ bogdnsbmdsedn, Md398gdomgdl dob badsMommalb bm@m3gdl s go3-
F30635mmgb bl 5©08060LE G304 MMHasbmbs s Imomsdggdlb Bmmal MMomngMmomdob.*
3530360l bbgs 3G08gMm0ndgdal gsdmygbgdsbmsb dgoamgdom, dodbal Logdggmdy
3530%3060 YBO™ gxgdG0sbos mMo god@mmal aodm: 1) Lbgs 3M0@Ggmondgdol dobgogom
MM096806950b dgdmbggzsdo smbgdmdl 0dol dgbodmagdmmds, MHmA bodmdsmsodm bgmdgs-
egds  0330ymzomgdmglb  930b0b@Moonmo  bgmdg3mnmgdol  GmEMIsmmn@-badsm-
nmgdm0g doboboomgdmgdl. dgbodmgdgmos, MHm3 bgmdg3Mnmagds oEgdmmoa oymb s©do-
BobBMo309mo mMaobl 096, sbgbogl asgmgbol 3oGoms gofom BMab 068gMgLaddg ws,
35M339mbomo, LydmMmabszogma babosmal AHmngMomdsi aymb Ibamggdl dmeals,
308653 0l 850b(3 o6 Rsomzammlb s@3nbabG s 30 bgmdgzEnmgdsw 0dob god8m, Hm3d 8obo
0500905 30Bbo© o6 aboboglh Logsmm gmgdsdmbomagdol gobbm@(30gmgdsl. 2) gfmo dg-
bgzom bodmdsmsdm bgmdgzdmagds dgadmgds, 3oRbgmmo 046gL 5@30baliGGa0gm bgem-
dg3mmgdom 0 0gn gdbabyy@gds bagsmm Mamgdsdmbomgdol gobbmmzogmgdol 30bsbl.
Lo gobagom LabsdsMmmmlb domnmgdom, 50dnbabGMs(3099ma MEasbmb Jogf owgdemo hy-

' Ligba NeaL-713-300 (3-05), 07 mg@madgmoa, 2005.

% Ligbg NeaL-713-300 (3-05), 07 mg@mddgmo, 2005 s Ligba Ne 3a/sw-3-3-03, 14 8sm@o 2003.

% Bmaeo 80amds, Hm8 Gmegbsz LedsGmemuGmogGmnmdal mbsBamg mMagy 8bsg ool jg@-
dm badatomal byydogd@n, YHmagHnmdss 3gMdmbadsmommgdago bobosmabss, bmmm oy gfhom-
9fmo dbsmg oMol LobgmBBogm, 85306 MFMmogMmmmds 5§oMgdlb Logsmm babosmb bsgmagdsw-
989J&M0s v©3nbabG Moo bagaadﬁ‘ggabobmJB 8080(4)0132)030, nb. Mitchel A. A., Public Law
and Private Law, Vol. 17 ,,Jurical Review*, 1905, 30.
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NRBgdsdmbomgdolb goMamgddo dmddgogdals 363%*38(3(300[).64

IV. ©3b336s

bodemddo gobbomemo Lo gombgdol 3sbbmasgdal dgmgasw, (gombobo dgademads
0 gzol, ®m3 ,030L 5©@30babGMs30mo 30Rbggzobomzal bawsgm MEmoghommds s@dnbal-
GMoEomo 366mb3gdmmdowsb Mbos 3s8m3nbsMgmdogb.“® 39Mdma, ,356mb3gdmal
3096 aaqgbomn bmasmo 3Mab(3030L Mobsbow, Lobodsmmmmdn s@dnbabGMszomma ba-
domombaomdmgdol bgboo gobabomgds Lsddggdo 03 LodoGmnmgdfng NMMNYMNMSJdMNS6
053533069800, MM3mgdo(3 358m3nbaMgmdlb sdnbob@Mmasomoa badsGmmal 306mb3gd-
mmdoesb”.*

5353MMNMO®, ,a5bLxeEMBAL Lygzomba 56 oMol ©sdm ogdama dbadgms dgbgoy-
m9d5bg. 35 39bLgoML MOMdoDy BoMdmadmds Lobodommnmmgdl s s6Ms, Labadsm-
oMb s dbaMgms dmMab. 5dababGmszomo 398 9a3mM0al bogdgqgddg donmabogmmg-
35 99339 03000 md30b0 3MLYdMBaL Bo &om gobs30fmmdgdl Labadsmmmmgdl dmEnl gobbygs-
©md0b M3mMdaDdg gl BaMdm4dbols dgbodmgdmmdsl, Mmdgmbscy bagzobsiom LobsdsMomemm
By30®L."

»0030 503060bEMo(3099mbsdoMmmgdMogae d00Rbgzs oMo 0dob gsdm, MHmI ImbamAg-
ol 3mobmgbol sMgbsGn 5030babGMs(309mo MmMasbms, sMsdgm Loagm LadsMmamy®-
®0gHnMdab 0856906 M0 346900l godm gosdby39@ 0 3603369mmds 593L LadsmamyMan-
960mdab bobosmb. babg-ob -2 dgbmolb 3oMggma 39bgdo dgo(393L ©@BNbaLEGMs30mmo
5300 boabolb Rsdmbomgaml (Gogba(zns). 93gbo®, 3obmb3gdmmmdsed s@dnbabGMszommo
LodoMmomBamdmagdols bgboo bogdol gsbboemazol doGomem gmgdgb@ow asbbadmgmMs azal
Logoba, Mm3gmaz BoMImdmdomos 03 LodsGmomuMmngMmmdowsb, MHmdgmoai bogsmm,
3Mb3Mg@ Mo, 530b0b@Ms30nmo bLadsMomob 396mb3wgdmmdom sGal 3mbgbmaggdmman
(969396M5(300). Lobg-0b 3g-2 Fgbmol 39-3 364G 0L ©gdnmgds 080b dgbsbgd, Hm3 LogMom

# Ligba N 3b-41-36 (3-13), 07 35680, 2013.

6 Lmbg N 3-350-316 (a-14), 11 bgd®gddgcn, 2014.

" Bmmogs 3., 5@3060bEEsE0mmo 3sbbxemds, ,LodsGmzgmmb sgmsG@s sbmos(300L G-
boemo®, Ne1, 2013, 55.

7 ok, Lmba Nedb-350-316 (a-14), 11 Lgd®gddgma, 2014, 58535 goabyszgdomagdsdo babadstoemm
domonmgdl, Gm3 gsbbyommdals Jgbobgd ©agol 8mbsbomgms Msbad@mdol 3M0bz0300b go-
3m3Enbamyg, sMaaobbxsm Lobsdofmmmmadn LadRgmol bofmoagbol dgdmbggzedn s@dnbabGMo-
Gogm LadoGmambamdmgdada @oeagboma Bgbo (Lobg-ab 26-5 dabma) gbgds s Fbmeme
5@30bob@Mszommo, oMsdge Lodmgomadm baddolb gs68bnmggm Bmbodsmmmgqgdl. dobadsm-
ommgdlb dmEob ©og0b Logdolb Loabmdng gobbgomdady dbmmme sbgmn ©e33960L  3o-
3930 dgbadmgdgema.
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LobadaMmommmdn 5d0babGMazoma LadsMmambsomdgmdol bgboo asbnbomgds s©3nbob-
GMsonmo 356mbdgdmmdosb gsdmdmnbatmyg LadsMmmgdMng YOHMNgMNMEgdmSb ©s 3og-
doMgdmmo 30, sbobogh asbbgsmdal aofmgash 6ndsbl. LodsmmsmuMmngMomdal 3mo-
360mgdolb gofgasbo 60dsbo gbgds Lowogm LadsMmsmyMmagmommdal doMgammofgdgmo
Bm®3930L sa0mb 366mMBIgdmMdsdn“.

bgm3g30mgdsbmab dodommgdsdn gobbomgal @MML gobbgsmdal bsgnmbo ©sdm jo-
©g0mos 035Dy, 3MbiMgGnmo bgmdgzmnmgds doggmogbgds 50d0bob@Mozonmb oy bo-
dmgomsgmbodommmgdmngl. bgmdgzmmmgdoms aodngsbol 3M0Ggmandgdo mGa bLobabos,
356badrgMNmo s dggobgdoma. gobbodrgmnmo 3M0Ggmondgdolb (36960L 4399 ¢bos dm-
305DMHMm ab, B3 396mbIgdmab bgdoom (3ormbabao 50l aagbomn s Mg Mo om-
J3s005 (3ogomomsm, dbafnb Lodsmmmgdfngn LGsGMLN), 53539 MM, abgmo dgxsbgdoma
3M0@gM09dn, MmamMozes bgmdgitnmgdol o@gdol dobsbo, 3Moz5mdbGngn dbggmmdals
Logobos s dabo gobbadmgMs Mbws dmbogl mdogd@&nmo s Lydogd@ncn gomgdmgdgdal
30035mobbobgdom. Ladsmmeal dg(360965d5d0 ol mbodEGds(3 5OLgdmMBL, MmI s©d0bab-
BMd309mn ©d badmgomadm bgmdgzdmagdol g030%360L bsgombo bogHome o6 Mbws nw-
39b @ob babMoado, Moash s80babGMsammo bgmdgMmmgds sl bgmmsbymaw dqd-
3boo 0bLEG GG, HMBmab sALYdMBsLS (3 96 8g3L 3o G0 3Mmo sbndbymgds s Ladmdgs-
mogmbodommmgdfngn bgmdg3anmgdal bodgemgdomsy dgbadmagdgmos ngngg dobdbab dogr-
6935. 9badbnyemn ImbadEmgdal dm3bMggda, ©3g@gbbomaw, 03 sMamdgb@L gyHbMbNsG,
3 5©30bobG s 3040 MEaobmb JogH ogdmmo bgdobdogho bgmdg Gmmgds 30MEs306M
04) 3033003060 9)353d06Mgds 30l B0gM Lagemm MRmgdsdmbamgdal gobbm(30gmgdsl
3 bgmdg369mgdal bogdggmdg domgdmma ymagmaszstmo badsGmmgdmagn dgwgao 3obe-
bmdb 503060bGMS(3099m0 MMgsbmL bogdnsbmdal 3Mm(3gLdo BaMdmdmdam Lagafmmgdgdl.

bom3meoagboemn ImbabEGdalb LEMos YoYmMARd 50 0969ds FoGrmgdmmo, Mowasb bg-
30b3ogMo bgmdg@nmgds aoM33g9mbomo M 39330M©gds bogstm mgmgdsdmbomgdal
356bmM (30mgd0b 3Gm(39LL, BogMed 50d0bab@Ms(30mn bgmdgMnmadol 0bbEnd @b dg-
dmmgdoom 356mb3mgdgma LEmMgwm 080396 bbMogzmMEs, MMI gMH™Mdsbgmnbash asbgbbgesgg-
306> ob bgmdg36mmadgdo, HmImgdaz F0bbo© 0bobogb Lagsm MYHmgdsdmbomgdals gob-
b (309mgdolb o bgmdg3dmgdgda, Mm3mgda(z g3LobyMgds Lagsmm YBmgdsdmbomgdal
356bm@ (309 gd530 bgmdgbymdab. o]geb godm3nbafy, s@3nbabGMaznmm s badmomes-
g bgemdg 36 mgdsl dmmal gobbbzozqgds s@bgdomns s bszdome own 360336gemmdol 3m-
bg Hmam (3 JobssmbmdMngn, nbyg bLadsGmmgdfngn dggagdal mzambsdHaboo.

2@30babGMa30mmo bymdgMmmagds 0gds 530babEGMs30mmo MEMasbmb 3m339E®q6-
305b 803903698990 3Mb MG MmO LagsOm MBmgdsdmbomagdol asbbm(30gmagdol d0b-
boo @s M0l 5dobabGMoz0gmo MmMasbmb boddosbmdol gm@m3s, nbggg Mmam (s, s@dnbal-
BE30mmbsdsMnmgdMogo 5d@0, 56 Mgomasddo s s3n0@mass 93930 bogsMm LadsMommal
M9a3mmomgdolb bygOmdo. 903060b@MS(30nmo MMaS6mL 3mbsbomgmdom ©sgdmma Ladm-
Jomadm bgmdgzmmagds 3o gdboba@mads bmmme 98 9030bob@Masommo mMasbmb ¢34b-

% Lgbg Nedb-350-316(y-14), 11 byd@9d396a, 2014.
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30bbob oagbol O™ dggobgds Mbws Imbogl M 3G0@gcmandal Loggydggmdy: 1) Mad-
96500 3093990136900 bgmdg3Emmgdalb bogsbo s@3nbabGGsoma mMasbmlb g gds-dm-
35 gmdoms bggMml; 2) 3mb3Mg@mmn bgmdgzammgds 60l o) oMo bogstm megmgdsdm-
Lomgdob gobbm@(30gmagdol dnomm badygomads. o9y 93 mMogg 3mI3mbgbG ol s@Lgdmdals
3060md96dn 5@3060bE M 30mmo MmEMabm 353mbo@ogb 6gdsl, MM omb bgmdg3Gmnmgds,
9L 0g0 ab 30BbsE abobagl Logsmm Mgmgdedmbomagdol gobbmm30gmgdsl s Labgbge dc-
30bab@Msz0mo bgmdg3emmgds, dgbodsedabsow, ogs(s 9@3nbabGMmsogmo LabadsMomemb
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5@30b0bGMs30mmo mMasbmbmgalb ol gMgonmo yumgdsdmbomgdol doboggdol do-
Bgbos 3obmb3gdmal mbommds, asbbadmgMmb mommgnmo dgdmbggzol bLadsmmagdmngn
dgga0. ©obyMgE0mmo NBmgdsdmbomgdob gomamgddn s@3nbaliGMaom mMasbmlb dg-
Lodmgdmmds 9boggds gsnmgamallbobmlb 3mb3Mg@memon bLogdob gofmgdmgdgdal aoblbszmmeg-
demo babosmo s dgombomb Loyzgmgbm gosbyszg@nmgds. sbgm dgdmbggzedn 58060b-
GMs30gmo mMasbmb bogddosbmds dmdbomo s gx39d@0sbos. myd(3s, @abiMgs0mo Bmg-
358mbomgdol gamamgddo gosbyszg@&omadol domgdol MHmL 58060bG M 30mm MEMasbmb
206bs 3o gdmo 3sb1bobdggdmmds g30bMHgds.'

30600006 ©0b3Mg0Mmo Bmgdsdmbomagdol doboggdol dnbsbo mommgnm bLoddgby
LodsGmnmosbn goobyzg@nmgdal domgdss, s@3nbabGms30mmds MEMasbma Mbos go0sbEOMU,
o) 5 30Bboom 5g3L dsb Boboggdmmo ol Mg 0Mmo YBmgdsdmbomgds,® Howash ol jMg-
3090 9BRmgds3mbogdals Jobogdgds o6 60dbsgl 530babEGMs(30mmo MMbML Mg0cbgdm-
30l 0339850

©0b3M 90N YBmgdsdmbomgdsdy sbbmosbo Ledgbngfm ©ogs Mgdmg sNLMY-
mgdgmos. 3Mogama bogombo aodndos, od3s, ©obiMgEonmo YBmgdsdmbomgdol gsb-
b (309mgdol gfomo 3603369mm3s60 sb3gd@0 K9 3093 sGbomsbomm sMal gsdm 33emg-
oo, gb 9oL ©abyMgommo YBmgdsdmbomgdol gsbbm@m(30gmgdsdo odzgd¢mo dg(30m-
dob bobggbn.4

130658 gboe, 49M3sbmmo s@dnbabGmszommo Ladsmmmoab gogmgboo dgdboem Jom-
o9 503060bGMs3onm Lodsmamdoy dybomagsbos @abMgE0Mmo NEmgdsdmbarmgdal
BoMamgddo ©od3909mo dg30mdob Labggdol dgbobgd 3GIMdmgdnma Lagomba. gb Labsdsm-
oM 3M59G035bg (3 900l sLabymo.

LESG00b Bobsbos, eaNbogl b Mgomo YPmgdsdmbomagdal gobbmE(30gmagds-
do ©5d39099mo dg3m3ab Labggdo dgEsMgdombadsmmmgdmogn sbamabals Igommeal godm-

49696001, LEBOEGNSdn, MozEe30MzggmaE, asbbormmmos ©abiMgiogmo NRmgdsdmbomgdal
3o6bmM (309mgdsd0 83390 dgzemdnl Lobggdol Ls396mMBIgdmm Logydgmgdo, dg3-

obgy-0b ogBoponmo Bo3nmE@ @&l em]@mMsbEn, 3mbBzgnmo mgd@mein.
' Rode L., §40 VwVTG und die deutsche Ermessenslehre, Frankfurt am Main, 2003, 10.

Fobsdy 8., ommos 0., Gaoge 3., 6395cmody b., Ladomzgmmb s@3nbabMazoma badGmzgbm
3mEqdLob 3m3gb@sn, md., 2005, 194.

Merkl A., Allgemeines Verwaltungsrecht, Darmstadt 1969 (Unvérenderter reprografischer Nachdruck der
Ausgabe Wien und Berlin 1927), 152.

4 Alexy R., Ermessensfehler, JZ, Tiibingen, 1986, 701.
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93 bbgomabbgzs babob doamdgda s ;mgmEngdo dgzem3al bobggdal dgbobgd, bmemm dm-
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doMomgdMngn dggagdo.

2. @ab3M9i0nmo 9Bmgdsdmbomgdab g5bbmM(z09mgdab ML 33989ma
dg3m3ab Labggdo

2.1. @abzMmgogmo Yamgdsdmbaomgdab gsbbm(309mgd53n 33390 ma
d730m3ab Lobggdab bs356mM63gdmm byggmdzmgda

2.1.1. 358 gM05my@Mbsdsmamgdmngn bogydzmagda

Lbs3-0b dg-6 Fnbemob Bnbgozom, 5d0babG Moz MmEMasbmb 530LEMds 3om©gdymyg-
35 ©obyMgEomo YRmgdsdmbomgdol gsbbmm(30gmgdabsolb on(zzolb 3obmbom owagboemn

goMamgdo. asMes 530bd, obiMgioymo PRmgdsdmbomagds bos asbbm@zngmoglb 0d
30bb0o, Mmool dobambgzoms(sz 993L 8060gdgdmma s@dnbabGmszomm mMasbmb gb me3mg-

d5dmboemgds.

LBs3-00 gomzgamabbobgdmmo Mgamms3ns g9 3sbool 53060LEMs(30mmo BoM3mgdals
dgbobgd 306mbals 39-40 3otogmogzal dbgsgbos. agM3sbonl 3nbabGMsommo BamMdmgdals
dgbobgd 356mbol 39-40 3oMmogMmaggal mebsbdowm, s@dnbab@Msznmmo mMasbm, @ab Mg 09-
0 NgBmgdsdmbomgdolb gobbm@(309mgdol MHmU, 3omEademos gonmgamabbobml bm&m3dnl
30bsbo s ©o0(330L 396mMBAgdmmBom ©sagbomo goMamgdn.’ Lbss-oz 3g0;33L basgl
Mganms30olb — 39-6 3bmol 3oMzgmo bobomolb dobgmzom, 9©3nbabGMszommo mGgobm
35mEgdnmos ©obgMgEonmo Bmgdsdmbomgds gobsbmmzngmmmb  306mbom o gbae
BoMamgddo.

0339, bogymobbdms, Gmd g9M3sbools do@gMosmydn 3obmbabogsb gsobbbzszgdom,
Lagomomggmmb 3obmbo g®mm 3mbiMmg@mmom sagbl obimgisommo YRmgdsdmbomgdals
a0bbmM(30g9magdol Bgbl. 396dme, LodoMmggmmlb dmaswo s@3nbab@Mmasomma 3mogdLob
(3980am3dn - Ldsz) 8g-7 Igbmob Bobgog00, 503060LEMS (30N MAASBML g30LMgds 3ommg-
dmgds, ©abyMgogmo gxmgdsdmbomgdol gobbmm(sogmgdol @Mmb on(zgol bogsmm o
396dm 0b@gcgbgdol 3Mm3mM30mmmds. ©abiMmgEonmo YRmgdsdmbomgdol gobbm(3ng-
9530 ©d39549mns dg30mM38s, 09 30d0babEMaz0mo mGasbmb 8o godm(393mmo sdo-
bob@MozombodsmmmgdMogn sd@om, doMal Jobmboo wsozymo YRmgdgdobs ©s nbGgMg-
Lgdobomgal Boygbgdyyma bosbn sMbgdoms 5gdsdgds 03 Lozgogl, Gm3dmal Jobomgdows(s
353m0(35 0g0. 3oMEs 5dabs, abyMgEommo YBmgdsdmbomgdaols gomamgddn godmzgdyemo
5@30bobGMs30m-bodommnmgdMngo sd@nm gomgamobbabgdnmds dmdgdds o6 ¢bws godm-
0b30mb 3060l 3obmbagfo Mggmgdgdobs s 0b@gMgbgdol onbsdnmgdgma dgdemnwas.

> Basistexte Offentliches Recht, 8. Auflage, 2007, 352.
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2.1.2. ba3dmm(35bmbodsMmanmgdMago bagmdzmgda

Logofmzgmmb 5dnbab@mszomo badmmigbm 3mogdbo (3g3m3dda - babz) o6 ow-
396L 9003060L@Ms30mmo MEASbmL dogH ©abyMgEommo YBmgdsdmbomagdol goMamgddo
353m(3999mo 5©30babBMs30mbadsmmmgdmogo 5480l d58mb3gdol Bgbl s, dgbadado-
Lo, o6 aobbadm3za3L abgMgEonmo YPmgdodmbomagdal gobbmm30gmgdsdn @sd39d4mn
dg(3m30b Lobggdb.

39635600L 5030bobGMs(30ma bLadmmzgbm 3megdbo dgoesh 114-g9 3oMogmogl, Bm-
dgma(z 9003960 dg(30m3al bobggdl. 5badbymao oMmogMagal Mmebsobldsw, abgMmgommo Mg-
m9d53mbomagdol Gofmamgddo godm393mmoa sdnbobBMmazomoa sd@&n 13obmbms, o9y sdo-
bobGMo(3099mds MMaObmd osME30d 3obMbIgdmmdom ©aEagboemo gofamgdo o6 ©ab-
3693090 NRgds3mbomgds o6 gobobmM30gms 6m@3ol JobBalb Jgbodsdobow.®

39635600L do@gMosman s bLadMmgbm 3obmb3pgdmmdam oagbomo dg(3madnl
Lobggdo gMomn s 030399, 93gbsw, Jotmyym Ladmzgbm 3obmb3wgdmmdada sbsmmaayma
b dal sMoMbgdmos 53 IbMng LodsMommgdMng 3MMdmqdgol o6 4dbal.

2.2.3md 03698 pabiMgiEonmo 9umgdsdmbamgdal gosbbm(309mgds3n
©0533989ma dg(300m3ab Lobggdab Jgbobgd

2.2.1. 39(300m3ab Lobggdab LabEgdsGabdsnab I(30gmmds

©0b3M Y3090 Bmgdsdmbormgdol gobbmm30gmgdaol MHmL ©sdzgdmmo dg3mdnl
Lobggdal gobboemgobsl 360d3bgmmagabos gozmEgm, B3 56 5GALYdMAL dg3mdals babggdal

dgbobgd of(3 gMonsbo §gm3abmmmaos, o3 dg3m3ol Lobggdolb gMmosba gemmsbogogszos.
39635600b 5©30babEGMs30mm Lodofmmamadn o3 gomgdmgdsol 5dnbabGmszomo BatMdmagdals
dgbobgd 396mbal 3g-40 3oMog@ognbs s s@3nbabGGsiomoa bodmmzgbm 3mogdbolb 114-9
356M3a3Mox0l 5Mbgdmday o6 33byddqdl. donbgosgsm 0dnbs, MM LadMmzgbm 3mogdLob
bgImombndbyyma dnbemo @abyMgEommo Numgdsdmbomgdol gomamagdda domgdama go-
©56Y39@0mgdab dgdmbdgdal bLodsmmnmgdmngo bogndzgmons, gb bm@mds o6 gobobomgds Mm-
am& (3 dg(30m3ab Labggdal 58m3byHsg0 3mabogozsznnl bo%‘gd&]@n.7

39635600L 5030bobGMo30mn bofmdmgdals dgbobgd 3obmbals 3g-40 3oMogmogobs ©s
5@30babGMmaommo LadMmigbm 3mEgdbolb 114-9 3oMogMagol ao(36mdal d93ga dgbad-
mms 30¢0JOmm, Gmd 50badbymo bm@Mdgdo dgozogl obzmgEonmo NBmgdsdmbamgdal
goamgddn 3o gdmo 35056Yy3980mgdal dgdmb3gdols gm&m3ymmal — abyMgonmo Ngmy-
353mbomagds Mbos gobbmMm(309mEgl bm@3om ©sagbom goMamgddo s ©abiMmgommo

Kopp F., Ramsauer U., Kommentar zum Verwaltungsverfahrensgesetz, 10.,vollstindig iiberarbeitete Auf-
lage, Miinchen 2008, 1416-1417.

Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg,
1998, 105-106.
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NRBegdodmboemgdolb 8060ggd0b 80bbal dgbadadoba. myyd(se, Ladg(zbogMm mo@gMmsd Mol
25(36md0b 398093, Bomgmo brgds, GmI b dmbobMgds d(305600,” 30650056 3gMdsbonl so-
30bab@Msommo LadMmigbm 3mEgdbob 114-9 3oMmogMogdo Bomomgdeyma Rsdmbomgsmo
0dm3BMago o6 oMab. ©33300Mgdmma IMmbdbGGdom, sbndbyymn 3oMdgMmoxgzol Jabsbn o6
360l ol 3MgEommo Nxmgdsdmbomagdol gobbmm(30gmgdsdn dg(3m3ob Labggdol 3m3by)-
530 Ggamofgds. bmMdol dodobo sMal ©abMgiogmo Yymgdsdmbomgdals gomamgddo
dogdmo 35056Yy3980mgdol bobsdsMommm 3mbGEmmmoal gsbbm&(30gmgdobomgals Lamsbo-
m LadsmmmgdMogo bagndzmal 83d860.9

bodg(3b0gEm oG gMOGYMadn sMbgdmma FMogomazata F(3gmmds, @b yMgEomo
MRBEgdsdmbomgdolb gobbm@30gmgdedn ©ed3z9dmoa dgimdolb bobggdob LobGgds@ndssn-
ol dgbobgd, dgbadmgdgmas @onymb mmb xamgs:

1. 00b3MgEonmo 9umgdsdmbomgdal asbbm@(30gmgdsda o339 dg(30m3ab La-
do bobg;

2. ©0b3Mmg30mo YRmgdsdmbomgdol gobbm(3ngmgdsdn ©sdzgdmemon dg(3em3ob Mo
Lobg;

3. ©obyMg Mmoo NBmgdsdmbomgdol gobbm(30gmgdsdo ©sd39d9ma g3mBal g6M-
oo babg;

4. ©ob3Mgommo YBmgdsdmbomgdol 3sbbmmzngmgdsdn ©sdgzgdmo dg3emdgdals
3M63Mg& o Rsdmbamgamao.

39360965 636 800hbg3L, GM3 Jommgdmmos doamads dg(30mdol bodo babolb sd-
39800 dgbobgd. 3gmeg Bobommao mgmab, Gm3 s®LgdmMdL dbmeme Mo Labolb Jg3mds. 3g(3-
bogfms 30093 gfma 6sBomal sDMom, abgmgEonmo Ngmgdsdmbomgdalb gobbmmzngmg-
3530 8bmmm@ gMon Labob dg3mds dgadmgds s@bLYdmdrgl. 8g(3bogHms 33069 RanRo 3o
93b6mds 3g(30m3750L 53m3BYMago 3mabogngsznal anob.m

6536Mm3nb 3mMIy3bm Mo39830 mammgyemo Goamds ngbgds gobbomuma:

2.2.1.1. @ab3Mmgonmao 9gmgdsdmbomgdab g5bbmem(309mqd5da
05339890 dg3m3ab Lada Labyg

Lodg(36096M M0GgMGMESTn 3536 (39 gdeYos IMLabMGds, HMI b 3Mg0Ymo Yg-
m9d53mbomagdol gobbmM(309mgdsdn ©dggdmoa dg3em3gdol oymazs dgbadmagdgmos bad
RBVBOR-

dg3m30b gb Lobggdo ggM3sbnols 5d0babEMo3oYmo LadMm3gbm gmogdbal 114-9
35Md3Mox30lb BmMIMmomgdsl bzgds s badmmigbm gmegdboms s oG gMosmuyma 3obm-
bal 39-40 3oMogMognm omagboe dg(30m3al babggdl gobogmzmab.

8 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 701.

Wolff H., in Sodan H., Ziekow J., GroBkommentar zur Verwaltungsgerichtsordnung, 2. Auflage, Baden-
Baden 2006, § 114, Rn 82.

10 Alexy R., Ermessensfehler, JZ, Tiibingen, 1986, 701.

""" Rode L., §40 VwV{G und die deutsche Ermessenslehre, Frankfurt am Main, 2003, 87.
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dg(300m30b gb bLado babg (36mdomos Mmam(s:
1. 0obgegEonmo gumgdsdmbomgdal s@abbmmaw gobbmEm(30gmads 86, bbgegszemac,

©0b 36093090 NBmgdsdmbomagdols dmMmEowm asdmygbgds;

2. ©abyMgEonmo YBmgdsdmbomgdol goMamgdol oMmggas 6, bbgsagemow, gowms-
3080%9;

3. ©obgMgEonmo Bmgdsdmbomgdol as8myqgbgdal gommadamadol dgnbEemmagd-
mmds.'?

dmdmamgds dgmdob Ladn Lobolb sMLgdmdalb dgbobgd asbzomsmms ggMdsbnnlb ggog-
Bomm@o 5©30babGMs0mmo Labsdsmmmmb 8ngm 1960 Bgmb domgdeymo gowsbyzg@oemy-
d0b Loggmdggmbg. LobadsMomml gobdomGgdoom, LadsMmmgdMago bobgmadbogml 3G0b(3030
396mb3gdgmb o6 56M 3mmgdl s©InbobGMmosomm MmMasbmb 3mbimgGmmo Lszombal as-
©56Y43980b 30Bbom Fnsbogmlb ol gMgiogmo Yumgdsdmbomgds. s@3nbaliG®aoma m-
356mb ©abgMgEogmo gumgdsdmbomgds LadsmmmgdfMagn bgbMogol mgan@0dyco 6sbo-
0. 09)3(39, 5@30bobGMo30mmo MMasbmb @b MgEogmo NRmgdsdmbamgds dgdbomoy-
mos. ob3Mg0mmo Bmgdsdmbomgds 50dnbab@mMozom MmMasbmlb o6 sboggdl mgombg-

dmdolb 930LBRmMgosl. 50dnbolGMo(30mo MMasbm gomgdmmos ©abiMgoymo YBmyg-
353mbomgdol gobbmM309mgdol @MML goebyzg@omgds dnonmmb 306mbols dobbal Logyd-

39 bg. bbgs dgdmbgggzado gomobyzg@omgds abgmogg 1396mbms (abzMmgommo Mymgds-
dmbomgdol dmemEGoe asdmygbgds), Mmamiz ©obiMgiomo YBmgdsdmbomgdol gom-
3@g00b @MR3930 (R0byMYEEYmo JBmgsdmbormgdal gorsdg@gos ob obymyiogero 9a-
™9053mboegdal 368myg6930l gomgdmmgdol JgnbEmgdemmds)."?

3) eabzMgzonmo 9umgdsdmbamgdal Ig30mdam (dmEmmEG o) 353mygbgds

dg30mM30L gb Loby dgnMm 303d06d0s ©ab3MgEonmo YRMmgdsdmbamgdals sGLoSE.
303060bG o300 MmMasbmb gomsabyzg@omgds dg3mdnsbas, o) ngo o 0mzomabbobgdl
396mbab 30bsbL. dg(30m3als gb Labg dma(393L dgdmbzg3gdL, MmEaLs(y s@3nbabEGMs30mmo
MmMaobm go5by39@0mgdal Jomadol MH™L 3M5Ls385G0bs© nMgomabbabgdb ol Mg 0mmo

B gd5dmbomgdals gobbmm(zngmgdobmgal s9yzomgdgm asmgdmgdgdl. dsgomomsw, ©ab-
309G0nmo 9Bmgdsdmbomgdol gobbmm(zngmagdsdn @sdzgdmmos dg(zmas, 09y ©30bob-
BMd309mn MmMasbm aoobyzg@nmgdal domgdal OHML 0mzgemabbabgdl 3gMbmbsomuym o6
3mmo@o g6 Jgbggmgdgeb.

©0b3Mg 3090 YBmgdsdmbomagdol dgzemdnm godmygbgdol ML, 396mbdmgdmm-
b0 @s@agbamo dgdmymzal gomzamabbnbgds s@dnbabEms0gmo mMasbmb 3ngM o bog-
35 babobbomn 3o56bMobznm 96 Babobbama gobdMmabgals 60‘4’083-15

Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg,
1998, 106.

" BVerwGE 11, 95 ff.

" Maurer H., Allgemeines Verwaltungsrecht, 17. Auflage, Miinchen 2009, 141-142.

B Wolff H., Bachoff O., Stober R., Verwaltungsrecht, Band 1, 11., neubearbeitete Auflage, Miinchen 1999,
464.
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©0ob3MgEonmo Bmgdsdmbomadol dg(30m3nm godmygbgds Lobgbgs 3obmb3gdemm-
dom oagbnmo, 350 dmMal, 3mbBLENEYEOYMo 3M0b303980L OMM3930L EMMLY(3. 3Mb-
LEOGYEOYO0 3MN0b(3039800006 25bLSZYNGgdom gobosmgamalbnbgdgmos 3bsLEMGAMSAL
361063030, M365bMBngMgdols 36063030, s@o30sbal YRmMgdgdo s Mo30LYYBmgdgda, Ladom-
nmgdM030 s bmgosmamo babgmdbogmb 36ab3030, s3Mgmgyg, 3MBLENGNENm g gbo-
mo bbgo 3606(303360.16

©0b3Mg0nmo HRmadsdmbomgdals dg3mdom godmyqgbgds bpgds 03 dgdmbgggzedags,
MmEgbsg 3oebyzg@omgdals 3omgdal @MmL 8@3nbaliGMaoma mGasbm nmgaomabbobgdl
05910939090 RodG™MM03 35Mgdmgdgdl 56 abgm gocgdmgdgdl, Mmdgmbs(sy 3o3doMn o6 543b
bod8gbmeb."”

dgemBob gb bobgy 0gmaes 89303 39K VBIdOR:

3.3) 356M93mMgd93ab Jg35Lgdab gGo0n

5©30bob@Mo30mo MmMasbml msogoby@mgds ©obimgogmo YBmgdsdmbomgdols asb-
bm@(309mg30L EGML MLsdMgHm 5@ @0, Fg3mB0sbos 3swsbysg@0mgds, Gmwgbs(s s©do-
Bob@Mo30mo mMasbm Jbgoggmmmdsdo 0mgdl sMobomsobam gomgdmgdsl — abgo goMgdmgdsl,
Mmdgmo(z Lobsdgomgdo o6 oMbgdMAL 96 n;M3omMELBBYBL EBLEYM aofgdmgdgdl, sbgsg
3(300060 BoJGMIM0g o LddoMommgdMog aoMgdmgdgdl. 50dobobBMssoymn MMasbm o6 oMol
NRmgdsdmboemo, gosbyzg@omgdal d0mgdol @O™ML asomgamabbobmb abgon astgdmagdgdo,
m3gdba(y 3obmbol 3obbol Jobgwznm stsbsnfn 360d36gmmmds o6 gbnggds. gomgdmgdgdal dg-
3oLgal EgBa0Gn Labgdgs, MmEgbsg 93nbalEMS (30N MMAbM 56 nmgomalbnbgdl go-
564398 0mg80b Bomgdobmgal sm30mgdgm, Gamgseb@ e gomgdmgdgdl.”

5939 19b@s 50603bmb, Hm3 dg(30m3a doRbgzobomgal smz0mgdgmos gomgdmgdgdol
3g30b930b gB030E0 0gmb 8@Lgdomo babosamab.™

3.8) byqddabomgalb 360d369mmdal 563mbg 35M93dMqd9dab ascm35mabBbabgds

>@3nbobGMmazomma mMasbm ©obgMgEonmo Bmgdsdmbomgdals gsbbm@(309mgdals
Mmb 1dzgdlb dg3mdslb, mmEabss gosbyzg@nmgdol domgdol MmL omgomobbabgdl
obgo go693magdal, Gm3gmbs boddgbmab 3ogdnfn o d43L. sbgo dgdmbggzedn Labadsm-

Varadinek B., Ermessen und gerichtliche Nachpriifbarkeit im franzdsischen und deutschen Verwaltungsrecht
und im Recht der Européischen Gemeinschaft, Aachen 1995, 145.

Fachinger J., Uberschreitung und Fehlgebrauch des Verwaltungsermessens, NJW, Miinchen und Berlin
1949, 244-247.

Wolff H. in Sodan H., Ziekow J., GroBkommentar zur Verwaltungsgerichtsordnung, 2. Auflage, Baden-
Baden 2006, § 114, Rn 178.

Kopp F., Schenke W., Kommentar zur Verwaltungsgerichtsordnung, 15., neubearbeitete Auflage, Miinchen
2007, § 114, Rn 12.

Wolff H. in Sodan H., Ziekow J., GroBkommentar zur Verwaltungsgerichtsordnung, 2. Auflage, Baden-
Baden 2006, § 114, Rn 178 f.
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omm 5dmbIgdL, moboabs oy sMs gogmgbs al 3G gomo YRmgdsdmbomgdal gobbmso-
9 gdsbs @5 35©eBY39@0mgdol Bomgdsbyg 58 aofgdmgdsd.”!

356g3mgdgdo s d9530Lgdgdo Mbos aymb s 393306Mgd4mo ©ob 3Mgonmo MRmgds-
dmbomgdol 3obnggdal 0bobmsb. Lbgs dgdmbggzadn, aomgdmgdgdal gomgamnbbobgds @al-

3P93090 YRmgdsdmbomgdol gobbm30madsdo ©edggdamo dg(3omdss.”
Mm3gmo 3omMgdmgds nohbggs Logddnbomgals 360d3bgmmdalb M3 Jmby aomgdmgdew, gb

Mbs oanbogl 3mbiGmgdmma dgdmbzgzol sbamabals ML, dogsmomaw, g3mbm3onm
dam3atgmdals bogdabomgal 360d36gmmds og3b, Mmabas brgds Lobgmdbogm obdamyg-
30l go(3989. BogMad, 83 gocMgdmgdsol baddgbmab o6 o3l 3933060, MHmeabsy bogdg gbgds
5@530060b Logmbmob gosmhgbsl. bLoddsmns s 56@03smns 3ohbgmons, Mmame (g bogdgl-
b 39330630 sMIYymegn goc93mgdgda. dgzemads ©obiMgonmo NEmgdsdmbomagdol gob-
b (309mgdada babgdgs, GmeEgbsi 9030bab@GMazonmo mEMasbm sGsbEmnmow 033mg3b
bog30b 3oM98mgdgdL 56 sGHLBMMaw Sbm(309mgdL Logddab asMgdmgdgdal 33amaggeL.”

D306 0m, oy 3gMdmgdgmo, 396mbal 30bsbDy s LogMmm ggomamemgmdabyg mMogb-
80695990 a5056y3980mgdol 3mbLE0GNYM-badsmmmadfngn bLogmdzgmo ool gg@ds-
600l doMomomo 3sbmbal 83-3 3bmo.” mz0:0693mds, BmGmEn 3s6bMsbgs, 3oGE0mmmds o6
o0dg bbgs dbaogbo gofMgdmgds, Moz badsMomagdmoga LobGgdom @l doRbgmma Lmdogd-
&M ImE 0350, 35dmMn3bogL dmbaDdMgdsl, Gm3 obyGmgonmo YBmgdsdmbomagdol gob-
bt (309mgd0bol 5@3060bEGs30mmds MMasbmd gonmzgamabbabs, dgoxgds yggmes sMa«-
8960 ©o 30M98mgds.” sbgm JgdmbzgzgdL Jgbodmygdgmos 3MBmemo ,w@o733939mo dm@o-
3o300(3".%°

39635600b RgEgsmMo 5©3nbabBMszogma Labsdsmmmmb 1967 Bgmlb domgdmmo
35056y3980mgdol 05bobdow, 369396d0, Logsmm dmgEsbdy d50360d696 306gdo, BmImg-
d0(3 3360mGgLEYdEbb 39Mn30lL dggmgdyma 3G0@gdolb gobsbmgdnm s&mIPH 3memado-
30b. 3mn(3008 8mgsbdyg 536 gdamo s@sdnsbgda domals godmyqbgdoo @adams o Rsdmam-
™30 35358 9d0. 5¢bndbyymn aosbyzg@nmgdolb domgdolb Logyydgzgmo gobs dg36Mgdal Bo-
bobbomn dg@ymdabgdol gommgdmmgdalb dgnbEmnmgdmmds. 3sbmab, dg3Mgdae 30Mgdl o
34930050 MMa560bsGMMa. ©s0b&gMgbgdmmoa 30gdal dogM Bofoagbomn 50d0bab@Mss0v)-
mo LoRngoMo s LomBgmo yzgms 0bbESb(30530 Botrndo@gdgmo smdmRbs. aqgMdsbonlb og-
gOsM&n 5©30bobGMozommo LobosdsMmmmb gs6dom B gdom, dmmaznal dogc docmgdmemon
a050Yy39@0mgds 30bmbogHns, 30bsn@sb dmmazns Mgmgdsdmbomoas @odsmmb mos (30b

' Wolff H. in Sodan H., Ziekow J., GroBkommentar zur Verwaltungsgerichtsordnung, 2. Auflage, Baden-

Baden 2006, § 114, Rn 177.
22 Rode L., § 40 VwVIG und die deutsche Ermessenslehre, Frankfurt am Main 2003, 90.
» Driehaus H., Pietzner R., Einfiihrung in das Allgemeine Verwaltungsrecht, 3. iiberarbeitete und erweiterte
Auflage, Miinchen 1996, § 9, Rn 28.
Henneke H. in Knack H., Kommentar zum Verwaltungsverfahrensgesetz, 8., neu bearbeitete Auflage, Koln,
Berlin, Bonn, Miinchen 2004, § 40, Rn 47.
Kopp F., Schenke W., Kommentar zur Verwaltungsgerichtsordnung, 15., neubearbeitete Auflage, Miinchen
2007, § 114, Rn 15.
2% Rode L., § 40 VwVI{G und die deutsche Ermessenslehre, Frankfurt am Main 2003, 92.
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93938 Lagecm dg30gds Bababbomn dg@ymdnbgdal gofgdyg. admob dgbsobgd gomsabyszg@omg-
35 03 dgdmnbzgzeodo 04690ms 356mbm, o) 50d0bobGMo(30ymn MMabm osMM39300d ©b-
309G0nm 9Rmgdsdmbomgdsl. 3mmoagool gosebyzg@nmagds 0dbgdmms @b 3Mgomoa ve-
9d53mbomgdal aMm393s, 9 3mEo300L goabyzg@nmgdady gogmgboll Imobrgbros dg3-
950b 3mbsBomgms 3mmo@0gyco dgbgommgdgdo s domn abmcgqvabgggzgngmbo.y
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o d93mbg935bmab JodoMmngdada gmo s 0gn3g doamds 3Jmbogl, gsnmgamabbobmlb dab
3096 saqb0omo Jos Bgammo30gdo.”’
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7 BVerwGE 26, 135-140.

* BVerwGE, 52, 33 ff.

¥ Rennert K. in Eyermann E., Fréhler L., Kommentar zur Verwaltungsgerichtsordnung, 12., iiberarbeitete
Auflage, Miinchen 2006, § 114, Rn. 28.
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3 Rennert K. in Eyermann E., Frohler L., Kommentar zur Verwaltungsgerichtsordnung, 12., iiberarbeitete

Auflage, Miinchen 2006, § 114, Rn. 27.

Ossenbiihl F. in Erichsen H., Ehlers D., Allgemeines Verwaltungsrecht, 12., neu bearbeitete Auflage,
Berlin 2002, 214, Rn 20.

Rennert K. in Eyermann E., Fréhler L., Kommentar zur Verwaltungsgerichtsordnung, 12., iiberarbeitete
Auflage, Miinchen 2006, § 114, Rn. 27.

3 Wolff H., Bachoff O., Stober, R., Verwaltungsrecht, Band 1, 11., neubearbeitete Auflage, Miinchen 1999,
463.

Kopp F., Schenke W., Kommentar zur Verwaltungsgerichtsordnung, 15., neubearbeitete Auflage, Miinchen
2007, 8§ 114,Rn 7.

Fachinger J., Uberschreitung und Fehlgebrauch des Verwaltungsermessens, NJW, Miinchen und Berlin
1949, 244.

Maurer H., Allgemeines Verwaltungsrecht, 16. Auflage, Miinchen 2006, 141.

37 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 702.
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38
39
40
41

Maurer H., Allgemeines Verwaltungsrecht, 16. Auflage, Miinchen 2006, 141.

Mutius A., Unbestimmter Rechtsbegriff und Ermessen im Verwaltungsrecht, Jura 1987, 99.

Maurer H., Allgemeines Verwaltungsrecht, 16. Auflage, Miinchen 2006, 141.

Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 108.

42 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 702.
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 Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung

von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 109
* Maurer H., Allgemeines Verwaltungsrecht, 16. Auflage, Miinchen 2006, 143.
¥ Kopp F., in Gétz V., Klein H. H., Starck Chr., Die Offentliche Verwaltung zwischen Gesetzgebung und
richterlicher Kontrolle: Gottinger Symposion, Miinchen 1985, 146.
Piittner G., in Gotz V., Klein H. H., Starck Chr., Die Offentliche Verwaltung zwischen Gesetzgebung und
richterlicher Kontrolle: Géttinger Symposion, Miinchen 1985, 132.
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7 Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung

von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 109-110.

48 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 704.

¥ Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 112.

50 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 704.
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S Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 705.

2 Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 113.

53 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 705.

> Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 113.

55 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 705.
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©0b3Mg 30990 Bmgdodmbomagdol gobbm(30gmgdedn ©sdzgdmmo @ndnn, dnbogs-
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9930l gomEgdmmgdsl. sbgma dgdmbszgsgdo dgbadmms as8mbBigmma oygmb safmgmgg be-
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abg3g, Labadstmmm 3Mod@03sdo ao3M(39madymn dgdmbggzgdns, MmEgbsy 5dnbab-
BP0 MMM LBmEMsw 0398l BBl JobosMb s n(30b, M3 ol Jobaggdmmo o43b @ab-
3M930nmo NRmgos3mbomads. a3, 5MaLEmM dgbgommgdgdals godm ob mgmal, BHmd 3mb-
39& Mmoo dgdobggzob aomabyzg@ ol dommme gfmo gabs 9Mmbgdmdl. dogsmomsa, Mmugbs(s
3@30bobGMo30mmo MmMasbm 5(36mdogmgdl dobogdgdmem wabgMgionm gBmgdsdmboemgdsl,
0913(39, 002gdL 9o 3Mb3MgG M 3505by39@nmgdol, 30bs0sb mgmal, Hm3 ab Lbgs sdnbal-
BM33099m0 ME336mL Jomomgdsl Mbos @egdmmBnmmmb. gotos 53abs, gbadmadgmas s8nbab-
BMdomds MmEgobmad gb dg3mas @eyydzel s@abbmMo, 396mbm s@30babEBMms(30mmn 3o d-

&030b go3mgboms(z. 3gMdmm, b negdl abgMgomo MYBmgdsdmbomgdals gsbbmm(zngmgdals
ML dbmemE gfo 3MbiMg&mm asmabyzg@omgdsl, 306506 sbgmas 53nbabGMszonmo

3 Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung

von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 115.

57 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 707.

*  Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 116-117.
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05 3b6@n3omn0m 96 Bosbal doygbgdal gobdbmobgom, sMedgm N30cMs@gbmdol dnbaggdom,
(3 353mB3999m00 L335cN0m, MbsgBIbMBom 56 SmmoG o Mo Jgbgmgdgdoom.*

%" Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung

von Entscheidungsspielriumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 117.

Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 117- 118.

ol 0dsg, 118.
% odsg, 121-123.
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900b 3M0b(3030L @MbY 35msbsdMgdmmons 3mbLEGody(309Ma 3Mab(3039d0l QmEgbmoG.bé

63 Alexy R., Ermessensfehler, JZ, Tiibingen 1986, 707.

% Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 124.

0d30-
66 0d33, 129-130.
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93LabyEgds 530b0bEG s (30mmo MM bmML Laddosbmdal 3mMbE Ml 30bs6L."

7 Basistexte Offentliches Recht, 8. Auflage 2007, 405.

8 J39,417.

% Nagel W., Die Rechtskonkretisierungsbefugnis der Exekutive: Ermessenskategorien und verwaltungsgeri-
chtliche Kontrolldichte, Konstanz 1993, 2.

Faber H., Verwaltungsrecht, 4. iiberarbeitete Auflage, Tiibingen 1995, 209.

7 Hufen F., Fehler im Verwaltungsverfahren, 4., iiberarbeitete und aktualisierte Auflage, Baden-Baden 2002, 192.
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80b563d9bmboemns 3m@gdLom gomzgemabbabgdmma 6m@3gd0lL LobGgdnEa sbsmaba, HMBmab
Loggdzgmbg 3 oanbogds, oy MHmIgmo bm@m3gdo Mbws go8maygbml mbsdsmommgd w@ab-

309300 YRmgdsdmbomgdals goMamgddo domgdamo gosbyzg@&omgdol 306mbogmgdals
dgdmb3dgdol nbboo.

bobg-dn &gMdnbo ,ab3MgEonmo Bmgdsdmbomgds‘’ 4odmygbgdymoas dbmmme 33-9
dnbenda. gb Igbeo 3obbodmgMogh bLobsdsGmmm gowobyzg@omgdol domgdal bybl 5@3nbnb-
BF30mm-bsdsMnmgdMago 5980l godm(3930lb momdadg s 9 5@30babEMma30mmo mMas-
bmb 3096 domgdnmo gomsbyzg@omgdol domomawm (36mdnlb Mmomdsdg LaMhgmmsb s 3o3d0-
93000, be@Mdob 056sb3o, 9 5@30babG M50 MMaobmb LBYMmymPamow 86 bogMome
o 57430 303m33mgnmo aosbyzg@nmgdol Bod@mdMngzo s LadsmmgdMogo bogmdsgmgdo,
> (30egdgmos bogdol gomgdmgdqdal ©sds@gdoom a5dm33mg3s, MmImal gobbmmz0gmgda(s
dbmmmE 903060bGMS30mm MGasbmb dgmdmoas. dgboedsedabow, LabadsMomm s3omgdl dc-
30bobE o307 mEBasbmlb asdmbzgl 50d060bEMo30nmbsdstmnmadmoga od@on.” s3wgbsw,
©0b3M 93000 NBmgdsdmbomgdalb gomamgddo domgdnmo aosbyzg@nmgdal 30bmbagg-
3oL Imbodommemyg 396 ©8590a396L 5bndbyymn dbemal bogmdzgmdy, 30bs0wsb Inbmo as6-
LodE3gFMOgL FbmEmmE 50d0babEMs(30m-badstmmmgdfngn od@&nb godm(3930L Mamdady Lo-
LodsGmnmm go@sabyszg@omgdol domgdal Bgbb.

Lobg-ob 32-g5 Igbmo sa96L Lobsdsmmmmlb JogH aosbyzg@amgdolb domagdal EgbL
503060bGMs(30m-bodoMmnmgdMngo o4&l domoszoMmammam sb domamowm (36mdals mom-
35bg LoMRgMMEb 35330600, LabadsMommm 53mb3gdlL s@3nbaliGMma30m-badsMomgd-
030 34@ab 3obmbmab dgbadadabmdsl. oy sdnbabGMmazom-badstmmmgdMogo od@n go-
bmbLOBNBIIMBgams s 030 30306 s MM bosbl 8ygbgdl dmbamhgmal 306mbage
MRBEgdal, 56 06@gMgbl, o6 ¢ 396mbmo ezl 3oL Y@mgdsl, LoabsdsMmmm donmgdl go-
564398 0mgdsL 003060LEMs(30mbsdommmgdmngo od@ob dsmamow (36mdab Jqbsbgd.”

> Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung

von Entscheidungsspielriumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 136-137.

3ohadg 8., om@Mos 0., Gumogs 3., 63gdmady b., bogommnggmmb 508060bGMs(30mma LadMmgbm
3mEgdLob 3m3gb@sn, md., 2005, 198.

" OdBO, 182
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bgommdomn @abadgmgds, HmIgmoig dmoiegb Gog@mdMngn gogdmgdgdobs s Lodsm-
omgdmogo bogydzmgdol smbgMobs s dggobgdsl. 90dabab@mszomds mMasbmad ¢bws
NbOHN639mymb gosby39@nmgdal obgon ©oLIdYmMgds, MMAmMmoEsbaz 0033939 9030bob-
GMd 30990 MmMaobmb dgbgmgdgdo s d3mbadMgdgda, o Mo@ma doomm gl 3mb Mg memo
35056y3980mgds. ©0bsdymgdado Mbrs Rsbogl s@3nbaliBMmasomds mMasbmd LogfMmme
30dmnygbs 0y 5o ab 3Mg30mmo YRmgdsdmbomgds. goMms 5dabs, @obLdYMNgdnEsb Ybws
06339Mm@gL MoGmI go0m35mnbB0bs b Mo@m3 o6 goomzamabbabs o@ab sMgbag ol nb@g-
9Lgda. sbgzg Wb 0M339mEL FmMLaBEYEgdabs ©s 06 gMgLgdal ,bmbgdn®. obsdyomgds
Bs 0ymb @@ n&o s dgbadmgdgmon 1bos nymb gosbyzg@nmgdal oQbﬁ@QOE’)o.B

04y 5@30bobGMos0mmo 590l obodymgds sMobojdomabos 56 bogMmme o6 oMl do-
2000980 39830 @obodnmgdalb 656aemn, 3530b abdnb 8mAY3bm Fombgzs — Mmame vbwos

dggobgl LadsMmomgdMogom ©obiMmgEonmo NBmgdsdmbomgdol GoMamgddo dormgdemo
35056Yy3980mgdal abadmmgdmmds s Mo o@gMosmne as3mgbslb sbogbl gb ol 36g-
GOm0 YBmgdsdmbomgdal gomamgddo domgdam  gomobyzg@omgdady. LabadsMoemm
36109803obs s Lddg(36ogMm ™o Mo Mmada aobabbgeggdagb ™ dgdmbgggel: Mmwaba(s
L3N gdS BMEFomMo@ dMILEMMNS s MMELL(3 ELEdNMgds FmEMPsmuFa LEmMnS,
353653 dobosmbmdMogom — 3(3oM0. g53M(39madmma 3mbadMgdom, @d0bob@Gszommn
5J&0b 30bndomGn dmmbmzgbgdab on(339mmds gmobbdmdl dgm3dsb ©obgmgommo
B gdsdmbomgdals gobbmM(309mgdsda. 83 dgdmbggzada ngemobbdgds, MHm3 5dabobGmMs-

3onds mMasbmd abygmgiogmo xmgdsdmbomgdol gobbmm(30gmgdabogol sgysomgdg-
™0 06@9Mgbgdol NMmngMmdgxgcgdol gomogdnmgds @ssMmmagns. md(3s, 50dobob@Mma(30-
o 30m39L0L ELEYMAd8EY, 5@BNbaLEMs(30ME MMAbML dgbadmadmmmds 543 gb bam-
39b0 353mabBmEML o 3GmM(39L0L 3ob3sgmmdsadn @osbadnmmlb ab3Mgomo YBmgdsdm-
boeagdol gomamgddn asdm(3gdnmo sg&o.”

3mMomgdoGmns dgdmbgzgzs, Mmmabsag asbohagmgdymo 50d0babGMozonmoa sJ@anb
b3 gds Mo Moe LEmEMns, 3ogMed dobssMbmdMagam sMmsbmmymaama ob sfMs-
Lomabams. 3 dgdmbggzedn obdab 3ombgs, dgbadmagdgmos oy oM 5@3nblba@Ma30gmads
MMa5bm3 8©3nbabBGsioma bLodosGmambamdmgdol @MmML 3odmabBmGmb @obadnmgdal
Mmb ©8d39dmn dobssMbmdmMago dgzemds. Jobgmsegsm 0d0bs, Gm3 sbgomo dgdmbggzs do-
M@0ngdl ©obimgonmo gumgdsdmbomgdal s@obEmMom asbbmmMzngmgdady, Ladygsbog-
A oG ges@ob gho babormdo dm3g3mmoas ImbadEGds, HmMA LabadsMom 3Mm3gLab

> Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung

von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 135-136.
" adag, 136-137.
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OHMBLY(3 960l dgbadmgdgmo 5d0baliGMs30mds MMaebma osbadomb gobshngMgdmeman
5@30babGMs30ma oJ@0. mnd(39, 98 d98mbgzg3530 babsdsGmmm 3Gm39Lnb obygdobmabs-
39 99bws 0gmb dgbadmgdgmo ©obzMgEonmo gxmgdsdmbomgdol gomamgddo omgdamo
35056y3980mqdol dm@o30bs o Logmdzmadol BamdmBgbs. obadymmgds o Mbrs ,a0h-
brogb® LobodsGmmmm 3Mm3gbol 3ob3s3mmmdseda. 3g(36n0gMms 3gmeg bsbamo 30 m3mab, Gm3
03 0mmo PP gdsdmbomgdol gommagddo Jomgdymoa asebyzg@mgdal abadyog-
35 LabadaMomm 3Mm(39L0L PMML oMd398gmns, 30650056 gl gbnbssmdEgagds agMdsbonl
dofomo@n 356mbob 85-20 3bemal 39-2 34bg@ L. 88 dgdmbggsadn, LobodsGmmmm aswsbysg-
&0 gdob 03l 503060LEMs (3040 MEAZI6ML Bogmon.”’

4. LydoMnggmmb babsdsGaemm 3MadEn3s abzMmgonmo Yamgdsdmbomagdal
356bmM(309mgd330 0533580 Jg(30m3730Lb Jg3mbBIgdab dgbabgd

5©30babG s 3099mo mGasbmb 3ogf ©obzmgonmo Bmgdsdmbomgdol goMamgddo
300gdmo g06y3980mgdol babadsMomm 3mbGMmmma sMogMmazommgabns. smbndbymal
dogomoma@ dgbadmgdgmos @ogobobgmma bsgabaigom babsdsmmmb 2008 brals 20 d0bob
35056y3980mgds bogdgdg dL-87-87. Jumsnbal 8gM3s s@3nbali@Gs304mbadstomadmogo
3J&00 056580090Md0©sb gosmagabyggms Badyzeba L3gznomoab@o, Mobss bogmdzmom ©ag-
©m 3858 gdal 3g3(3069ds. 3oma30LBmgdneds 30cds JodoMms LabadsMmmmb. dabo ob-
Mom, 39Mob goobyzg@nmgds gb0bssmdmgagds 3obmbl, Mawasb 3ol o43b dgbedsedabn 33o-
0035300 5 INdomdob bobg@dmogn godmznmgds. s30@md, bbgs 30Mgdmab dgosmgdom,
Lofggdmmdl Mobsdydmdsody omMAgbol M3nmodgbo Magmgdam. bojomadm Lobsdommema
5 330ymgams dmbamhgmal dmmbmzbs, Mowasb, babsdsMommb sdMom, Jnmanbol dgmb
35056y3980mgdob Jomgdol @MmL ¢Mbos gbgmddmazsbgms ,Logsmm LadbaobyEmalb dgbobgd®
LagomMomggmmb 3bmboo s gbamoa 3GMab3039dnm. Imbgmagoms LadbabyMmnEsb gsmagobnes-
930l MU, 396mbom o bama 3Mnb303980lL sMm3g3e sDML v oMas3gL o3 3Mnb(3037-
30l 96bgdmdab. dmbamhgmgl o43b 8mdomdal oo asdmzEamagds, sl 3Mmegbombsma
5, 3obmbals 3063039006 go3m3nbaty, 3L 3mbrs Ladbabm@mda M3oMs@gbo omRgbal
M@mgds. Ldsdgmaiom babsdsmnmmb dmbodHgdom, d0Mggma abbGebznol LobsdsGmmmm
s6bBmMa@ dgodcs 58060LEGMd(30Mmo MEMaSbmL b MgEonm MBmgdodmbomagdada. ba-
LodoGmnmm  3mbGEmmoa Lagsmm ©sbgbgdnmadsms gowsbygzg@omgdgdal dgdmbB3gdabols
360(39m©gds 39bmMbBngMgds — LdYMgdEMmMdsDdY s oM 30Dobdgbmbormmdsdy. v3gbac,
boadgmazom baboedsGmnemad dnnhbos, MM (30 3gme INds3ms bodydomdg @oGmzgdabs ©s
©5603360L Lo 3ocmbolb gosby3zg@o 3969390136908 3030babEMs(30mo MMAbmML ©ab 3Mg30-
Mo 9P gds3mbomgdol bggHmb, Gm3gmdo Rofgzez oGl ondzgdgma. bsgabazom babe-
domnmmd goomgds asbohogMmgdammoa gosbyzg@omagds s bogdg bgmabsma gsbbomazabmgals
o1dMbs Lasdgmazom Lobodsmmmb. bsgaobaom babsdsmommmb dmbsdMgdom, aswmsby-
3980mqds 03 bs® @onbadnmgdgmos, Hm3 dgmdmgdgmoas dobo 3obmbagFmgdol dgdmEIgds.

" Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung

von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 137-138.
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LobodsGmnemb sbFnm, @ab3Mg0mo PP gdsdmbomgds o6 6036s3L MbsbMBngMgdabs s
396mbogfgdals 3M0b (303960l Nammgdgmymegsl. s@3nbab@mszommo mMasbml msegabygs-
mo 8mgdggdol Lygmm dgdbmgomoans 3obmboom. 08 dgdmbzgzedn, o bogabagom Labadsm-
omm 350b0smgdl Losdgmaom Labsdommmmb dm@Gngo(300L, 530babGMs(309mo MRmgds-
dmbomgdol, Gmames gobybodmaMgmoa MRmgdol momdsdy, 53 dgdmbggzsdo 3ocal Megmg-
35 50(339L 330, 0dgbl Bog@on® dobss@bL @ 3odmmal babsdsmmem 3mbG Mmool gom-
am9d0056. bobadstmemmb dofMomoE ©sb0dbymgdsl BoMdmaopaqgbl 0d Lszombol gsobbodem-
3619, 5@3060bEMs(30mm3s MMasbm3 ©obgMgonmo YRmgdsdmbomgdol asbbm@(zngmgdo-
Lol @sn(330 09y 9Ms 396mMBob FoMamagdo s 396mbal 60653 3oMms MmebsbbmMmdals 3ab(30-
30, 9369m39 5MbLdYM 3005653530 ngm 09 Mo IMMB0b NPmgdgdol Jgbemmzs Bobomgda,
3 (30mgdgmo s 3MmM3mM(309mo. asbbbzogzgdmmo sDMo ssgndboms ghmds dmbadsm-
omgd, HmImob mobobIow bsobazom Labadsmmmmb Mbws Bogmm sbamoa aswsbyzg@omgds,
domnma b g(36m bowsegm 3g@0 s bosegm bsjombob gowsybyszg@mon Jnmanbolb dgMa-
oL b @ogomgdmes, boddnlb gocgdmgdgdals godm33maz0l dggasw, sbamo sg@ab gsdm-
(3999. gb bgeb dgbymdrs gMmazsMmagsbn 3Magd@nzob obgmagel, gnbsnwsb Labgdgs Lisds-
mogm o bosdgmaznm bobsdoMommmgdal Moo gomnMom asbbbzaggdyma LadsmmmgdMogo
©3b336960. gma 3bMog, bojomagm LabsdsGmmma bHnmoE ©os3doymagams bLaMAgmo s
dgogcs s@30bob@@azonmo mMasbmb ©abiMgionm gumgdsdmbomgdsdo. bmmm dgmeg
3bMog, boadgmaznm LabadsGmEma LagHonmeE 56 ©ss3doymagams bacRgmo nd Lagmdzmoom,
M3 mEasbm dmddggdos ©obiMgionmo MYamgdsdmbomgdol gofmamgddn, Mo ©MmmMbs(s
030 399 dN305. MMN039 obL33bs (3oMns, Moz nbLIMY(3OYmO YRmgdsdmbomgdol byg-
3306mma 358980b dg0ga0s. ,LogsMm LadbabmEolb dgbobgd® Lodsmggmmb 3obmba s©do-
BabEHo3099m MMRbML 560ggdlb abzMmgomm NBmgdsdmbarmgdsl, 38 s@gdab 393306 gda-
Lob, Mmdogd@ N, 5©7335@Md© dgogabmb 0sbsddmmdgmms 3Gmygboymoa Rgg39d0, 330-
m0g035(300, 36MmIob ©ab(303mabs ©s Joommb dm@Gogomgdamo gosbygzg@nmgds. LEmMgE
9L 3606303900 a5bLabMgMagL bm@mBs@ oo 5d@nb ©s60dbymgdal, dodsbl, L3gzagogsl,
500530560L RBmgdgdabs ©s Lagsmm 0b@gmgbgdal s(330L LEObEIMEGL. domn ngbmmamgds
LodsBmamnMmngmommdol dnbssmbob Mammadgmymeaal 60dbagb. @abMgEommo gmgds-
dmbomgdol gm@domobGnmo 3sggds bgm-ggbl ¢blbol s3nbabGMs(30m mMmasbmgdls, do-
00mb 306mbB3gbadadm s @ombadnmgdgma gomebyzg@omgds. babadsMomm mmasbmgdal
3060053060 35mEgdmgdsl BoMImomagbl LA bobsdsmmnmm 3mMbGMmmalb gobbm(30g-
mgds 3dsmmnggmmdomo mMasbmgdal bogdnsbmdadyg, Mo(s, mogol AbMmng, Mol babodsMormm
bgmobaamadol 3mbLEGNENM0 §ubiios s gdbsbymgds ¢dbndgbgmmaabgbo 3mbBLEN-
BEoYMa 3M0b303980L — bgmabagmgdal obsbomgdal ©s NMHMNgMmgsbmbsbEmcgdals
3606(303980L Mgomada300L. sbgmo 3@ o30b od33000Mgds, godmMn3bogh sdnbab@ms-
3090 MEAbmL 3obmbaldg gdmmdal 30b6mBIgmbedsdm s onbadmmgdgmn gosbyzgdo-
m9d0b domgdolb dg3mbggzoda. gb, Ladmmmm %6330, o LagMmbglb ¢Jdbals LadsMmzgmmb
bodoMOmgdH0g LabgmBogmu Rsdmysmadgdol 3Gmsqbl.”

78

G035 3., 6393modg b., Dmasn s@dnbabEGs30gmo LadsMmmol Lobgmddmzsbymm, md., 2010,
241-247.
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Logommzgmmb 0bgbogbds LabodsGmmmad 360d369mmgabn gobdomBgds goszgms Lag-
dgbg 1655-1627(3-11). 3gdme, Ladogm gs3d3980 39bgEob — ,Loobmmmb® GgMmaGmmnsdy
Lmdbgmal 3bGNEs6 dgdmgoms dmbamhgmal dommgals 4393 dgmyzn (3069 LaGgoMom s3@m-
30bgobs. 538™367560L amzamngMmgdobsl smdmbgbam 0dbs sMowgzmomamgdyma bogjmbg-
mo = 400 33 yu&dgbo. dmbomBgmgl Lobgznal Lobom Rsdmgmmgs o3@&m3mdama. dmbamAg-
mob 35b35MGgdom, 53@mdobgobs dnbo bs3nmMmgds o6 oMb s ol doMmgal Bmgdoo o43b
3505(399moa. ImbomRgmgd doggomnms, B3 oMol 60 Bemol, 1dndgzecn s 3dndy g3mbmdo-
3960 3amdamgmdalb godm o6 dgbBg3Lb mbofn, 3@&m3sabds60b dgbo3nmegh dgumdabmlb Lbgs
03&™3564565. d3mbaMhgmgd nmbmgs Lobgznal dg33me s ©3@&™M36460L RodmEmIggals bo-
bo33emm@ bogmbmal badsgm mofMgdnmgdal 100%-0b mEgbmdom oxsmndgds. bogobsagom
LobodsGmemmd donkbos, Mmd gobbobomggem dgdmbggzado, sdobob@Mosomo mMasbmb
3bM0sb dmbomhgmals ndsfmam Rowgbomoa Lodsygm LodsGmameammggzabomgal Labgznnl
dgBomEgdol @Mmb eMmmggnmn nym Lagsmm s 3gMdm b gmgboms domablbo. 39Mdmm, o6
0ym 356LodEzMNma 3obsGmMal Fndsmm LoGMIBLIMMEBM Lodmomgdal Rs8mENIg30L go-
9dg bbgs Lobgzn0lb ggommgdoom Mo@m3 396 04b69dmes dombgnmoa Lodsmameammggzal
Logdgms gobbomizal 3nbsbo. 3mb3MgB Mmoo bm@mBnm awagboma babgnol sm@gmbs@ngals
sMbgdmds LEmMge sbgom @obadmmgdsol LagnMmgdws. Mdgbsgbo LobsdsGmemmb dmbabeg-
dom, 3m3999e d93mbggzedn sMo©g maMamgdnmo Jmbgdol megbmdol (maMgdamgdal)
30035m0bbnbgdoom, s3@mbe@MmobL3MEE™ Ladnomgdol RodmEmmgzsels gdmgmes Lasdbxga-
mm, G9309Lomo bobosmn s gbnbssmdmgagdmes LedsMmmasbmdal dmmbmazbgdl. 0dals
35035m0bbnbgdoom, Hm3 bagsmndm Lobgzns N39330M©gdmEs Ly 3NMEgdal 3MBLE NS (30Y-
0 xmgdob dgdmymasL, 3sdmygbgdema babgzns Mbos 3sLybmdmal sbsbmdngmadals
3606(303L. Rogboema badsMmomeammgggabomgal gomgamabbobgdmma babgnol asdmyg-
6930bsL YBONB3gmYMBama Mbs ymgamoym MbsLEMMMbS. godmygbgdyma Labgzos go
MbBs 0mgomabbnbgdogl Rsgbomon J390gdal babosmb s ngmb msbsbmdngma 03 30Db64d-
056, Hm3mals Bombggobs(s nboboglh ol iMgonmo Nxmgdsdmbomgdal dodboggdgmo bme-
3s. 5060364yl 3o 35mabBabgdmmdsl dgbadmms dgmgasm 8m3y3z9L s@dnbabG®mszomma
MMa56mb mgombgdmds. 5030bnb@Mo(3099mmds MEasbma o6 0dbxgems bobgzool bobgw og8m-
LoBESbLIMEMEGM Lodomgdal hodmMmdgz0lb godmygbgdol doMommbdMIngFmgdsdy. Lo obasom
LobodsGmnemb ImbodbEgdom, 503060bEMs(30mm MMasbmb Lobogmal s 30bEMgdabsl, dbgw-
39mmd530 dogem dobo 3OM3MEA(304mmds S M363DMIngFgds, 3obyybobdggdmmdal dgdsd-
Ldndqgdgmo aofgdmgdsbo, badsMmsmeammggzolb Loddndy, LadsMmsmmsmmazgszol hodwg-
bols 30Mmgbgds. 83 dgdmbzgzado godmygbgdmma Lobgzns 0gbgdmms s@g339@&Ma. ©ab M g-

30990 9BRmadsdmbomgdal gomamgddn aosbyzg@nmgdal Jomgds s0dnbob@Mssomm m-
396mb 0g0mEgdnmgdl, bogsfm ©s 3gMmdm 0b@gfMgbgdal ©o3zolb Logydzgmbyg, 3obmb-
30090mmdal dqLods80boe Medgbndy gos6y39@&0madowsb dgomBamb yzgmsdg dabomagdo
35056y3980mgds. Logzobazom 3oma@ed sbggg 9xbadbs, MM s@3nbabGMsz0mma bohagmal
356b030L5L 5EBNbALE S (300 MEZSbM 58mMBIgds 5Ms FbmmmE 39bmMbBngMgdals, sGedg
0809039 30b56dgbmboemmdal Lo gombbas. 930@m3, dzgws 0bbEeb300L s@BnbabGMs30mma
mMa56mb ol 3Mg300 dgbadmgdgmo ngm hobs3zmademoym bgdamadn sdnboliG®sznmmn
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MmMa0bmb obgMmg30000. @b 3MgEonmo YBmgdsdmbomgdol aodmyqgbgdol dosmombmdngg-
30l dg3mb3gdobal bgdamadn 53nbaliGMma30gmn mMmaabm mogoms(s 04gbgdws ©ab3Mgzo-
e 9B gdsdmbomgdsb. 5dobabGmsz0mo mMasbmlb dngM 5dababGmMszomo sg@ob go-
dm(3930b dggas 30Malb 3obmboom @o3Mm YBmgdgdobs s 06@9Mgbgdabomgol Bnygbgdy-
0 Bosbo sMbgdomem o6 YYbms 5xMgda@gomogl 03 boggmgl, Mm3mal dobomgdsws(z ogn ao-
dmo(39, abgMgEogmo gRmgdsdmbaomgdall goMamgddo godm3g3mo s@3nbabi@@azoqm-
LodoMomgdMngo 39@nm gomzamabbnbgdmmads bm3gdds oM Mbws godmabzomb oMol 3obm-
bogFo qamgdgdobs s 0689MaLgdal @onbednmgdgmoa dgbmnas. obsdnmgdal gommg-
demgds gob3oMmdgdamos 50d060bGMo30nmo MMasbmb boddosbmdady 3MbGEmmMmal gob-
b (309mgd0b 30Bboom. obodmmgdsdo Ybos smbadbamaym dgbgommgdgda, 3mbsdMgdgda
5 35Mg3mgdgda, HmMImgdbaz 50dobobGMms(30mn MMasbm sgyMmbm gosbyzg@nmgdal
3o gdob @AM, 5d0bobGmsz0nmn mGaobmb dogf sobsdmgdal, Mmam(y 0300693mdo-
Logob o(330L gomEgdnmgdals, ngbmMmamgds BoMImawagbms @b 3Mgomo YBmgdsdmbo-
™930b 3o6bmE (3099330 3(30m30b oagbol s 5@l aomddgdel bagwdggmb.”

5. @3b336s

39635600L  5@30babGMozommo bomdmgdol dgbobgd  396mbols 3g-40 3oMogmogal
3baogbo, LDs3-0 53060LEMIFONE MAAIBML 830LEMYdL FomEadymadsl ©abzMgommo
NRBEgdodmbomgds gobsbmmMzogmmb 396mbdmgdmmdom sagborm gofmamgddo. v0dnbob-
GOsEogmo mMasbm 3omEgdymos ©abiMgEomo YRmgdsdmbomgds asbsbm@zngmml
dbmmme 03 30bbom, Hm3mab JabomBggamsy dnbaggdmmo o43b gb mezmgdsdmbaemgds.

Lodg(36096M MG gHeGMEMd0 83330Mgdmn FmbadMgdal Jobgoznm, @ab3Mg09-
0 B dsdmbomadol asbbmm(309mgdol @MHML ©sd3zgdmmo dg3m8gdal $3mabaEagn Re-
Imbomgomo o6 sGLgdmdL.*

Ladg(360gMM oG MG MESdn go3M(39mgdamo ImbsdMgdom, walgMganmo YPmgds-
3dmboemgdal gobbmm309mgdsdo @sdggdmmo dg3m3dnb babggdoos:

s) obgMgEonmo gmgdsdmbomgdol dg3mdnm gobbmzngmgds o6, Lbgogzsfow, dm-
MmGo© 353myqbgds;

5) @0bgMyEeYmo PBgdsdmborngdob gosmamgoab @sMR3939;

3) @ob3Mg30mmo xmgdsdmbomagdal go3mygbgdols goemmgdnmgdolb dgubmmgdmmds.

B gMbo@ommon dgbgmmadom, dg3m3al babggdo dgodmgds sogmb MM ganysw:
0b3Mg0mo 9B gdsdmbomgdols gobbm@(309mgdol dabsgsbn, bLdogd@neo dgEom3dgdo
5 30M9ga5b0, mdngd@ o dg3m3gdo.

79

LogoGmggmmb abgbsgbo bobodsmmmb s@3nbabBMagomm Laddgms 3oma@ob 360d36qmmazs6a
35685M8qds ©ob3Mg0mm MBmgdsdmbomgdsbmeb wszs3dnmgdoom <http://www.supremecourt.ge/
files/upload-file/pdf/ganmarteba25.pdf)>.

Brinktrine R., Verwaltungsermessen in Deutschland und England: Eine rechtsvergleichende Untersuchung
von Entscheidungsspielrdumen der Verwaltung im deutschen und englischen Verwaltungsrecht, Heidelberg
1998, 105.
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30639 %anxb dogi3nm3zbgds abgmo dg(3m3gda, HmammMosss ol 3Mgonmo Mgmy-
353mbomgdol gobbmM(309mgdals gomogdnmgdal dgnbemadmmds, stomgmgzeb@ o go-
9dmgdgdab gomgamalbobgds s Mgma3s6@nMa 3omqdmgdgdal godm@Bmaqds, ol 36 g0e-
@0 B dsdmbomagdol @o9dgzgdgmn dmEngom ob Jobbom gobbmmzogmgds. dgmg xanyL
3093910136985 bm@Mdoo goomgamabbobgdgmn gowsbyzg@nmagdol dgmhigse; mabsbbm&mdbals
36106(3030L OMMZ939; 0365bMBngFmgdal 3M0b(3030L oM@gg3s.

©0b3Mg3099m0 YBmgds3mbomgdals gobbmM(30gmgdado ©sd39dmmo dg(3em3gdol go-
dmgmabs dgbodmgdgmoas bgdmamd 58060LGMo30mm MMasbmda s©dnbob@Mmasoma ba-
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3oMomdbo, 396dme, mMo gm&mdno bamdmhbogds: mabasgbm d8gwmgdslb dgbadmms LabyMggmo by-
dmgdgogds Im3yzagl, 3og6Msd, sbygag, Lamzgmgbm as6dMb3z98ds dgbadmms (390 dggagda(s 3odm-
0bg0mb. yggmody 33006, LogMabggonl Mgzmem30s ndmggs 93 3o33900emb. 83539 ML, bamgma
bgds, B3 dmMsemal 3oMamdbo 3M39mmgds mM039 Fubgzombamn® bob@gdsby — g3mbmangabs
5 3m0@n3dody. 93mbmBnzol dgdmbggzeda, Ladgwbogmme, Labgbgs gamabdalb 3mbo@onco dgog-
3900. 83g3565, Jobmzgal Lo 3daMobos dg(36mds Mbaemsgn bgmab (invisible hand) 3mJdggdal 360b30-
3abs. 3mmo@ogob dgdmbggzeda 30, badnMobdncmm, Lobgbgs Jofg aobdbMbzsMs (399000 gogagdo.
59©9bo, 3mmn@n ol gbogntmgds Ladsmommgdngo 3mbLE o305, HMImoms(s 5w 339ob 0d dm(3g-
3mmdals, Hm3 mncmgdmbes dbmemme InMomuMsm 1bsgmm dMbsdbo ndmggs bbgsms adgmgdols (mg-
60@0806360[).

dqbodedabow, LabgmBBogmbs s Labmasmgdol aobbbgeggds dmMamol w@gdstsmdbofg-
dobongaba(y godmba@gans. dmbogds 50bndbymoa 3Mmdmgdal, bLognmama mmgozal mebsdmdngMac,
93mMbm3030bs @s 3memn@n 3ol 3obbbgsggdmm sMbgddn ao@emgds s asbbbgszedmma bobom gsbdyb-
&30. 330bsmz0b b3g(30530399M0 o0 Ladomagds 30 s sl bagom, 56839 nbbGad30-
@70 dmdgdn, GmImagdag bgmdobsbzemdns gumse g3mbmadngsbs s Mmabsdgommgy, sb¢ 3mbLGo-
EEon® bobgmdbogmda. Mabsg 3mmo@nnco s §3Mmbm3n nHo c3zsmbsbdGboom ,m0dgHamnd-
3o 30(36mdm, 3oMomgboms gdsmommjbomagdal 88 gm@Igdomas godysmgdeema.

dog 03, LoMbIPoMs 30, MM FormNdbmdal 3HMdmagds Fbmemme dmMomMmn doMomgbos?
3 bdgnmbo mnmgdmb dbmeme ndsb dggbgds, o HmamE sg0dmEma dgxgMbgdsbn, Gm3mgdocs be-
bgDge, Bmegbs goMan dgbadmms aymb (390, (37900 3o 3oMao? 96, 3Gmdemgdal nbGmEommao
9983939690 BMGINromgdalosb bmd o6 g3543L bogddg, cmgmeo3golb 3Mmdmadal egamagn by -
maM0bgdal bobon? s 01 sbgs: bm3 o6 ¢bos 0469L 4o6MnEgdmmoa b 3ocmba babgmdbogmbs s be-
Bmgomgdab 3obbbgsggdals doosbmdabs, Hodgomy ol 33mesg 3oomdLobzgb 3n00bg3Lb?

v

09g6sw, 1800 Bermnbsmgal babgdy nym ©sMB3Nbgdol Lo 3dsmabo Ladmsmgds Lobgmdbogmbs
5 LodmgdEMgdal dmEal goblbbgsggdal dgdmbomgdowm s 3obLadd 30(39dmaE. 535Lmab, oM oMbg-
dmdEs 5Msbsnfin (36908, MmM3gmoy 5bndbogms aobbbgsggdals dmmnsbmdsl — o) s3nbomgal J9-
39056 gfma 0bgg LabgmdBogmb (36985L 86, Bmaznobgdom, bmzommmagdmeb ghmaw obgg babm-
350m7d0b (369850 56 303oMNO3wbg6. 53 35Ma© naMmabbdgdmes, Hm3 bagoMm agm woMal mds gsb-
bb393930L InENsbmdol BmEmINmabs s, sdnma, bagHom 3mblEMd300b Moznmbammdal gm@de)-

> Anthony Ashley Cooper Shaftesbury, Characteristics of Men, Manners, Options, Times, London 1714,

Nachdruck Farnborough Hants, UK 1968, Bd. 2, S. 205, ogm@a3g0b 3Gmdemgdaboeb oo 3o3damgdoo.
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maDdg. 39300560 SEaNE3Mbs(33tmg 3mbabsmzgol s, dgbsdsedobaom, sMogomatn sgardmbs(3gmy
doosbmdabomgals, ®m3gmo(y dmddggdol dogmsl sdmaal s gobbgnl msegabbagg megl. dnm Ygtim
00 9dmas 030bo 3g@o LodYLE M 3o8mM 33939, 01 bozgemo@ SFnbs, mMmamE bbb sdaze6n bo-
sDM930 Md(30mbarmdols gomabGofgdsb. bbgs bo@yzgdom, hggbo 3ombzgs dggbgds domosbmdals, Gm-
am(z Bo30mbarmmdals 30606 00ls, Bbd(30mbarmn 933035 96EgdL.

3006300 8833560 LBNM Bo356Yadnc Mez30LgdM aoMgdmgdsl, Bm3mob obabnscmgds(s dg-
Lodmmes dbgogbow aobbbgsggdal 33eme3893mEobabs aobbbgszqgdmmadn, Mmam(y ,re-entry (,33mo3-
3906935", ,33m03898065%, 0b6a.), xmmx b396L9MH-3FHsmbol’ mmanzol 8608369mmdaom. ofog-
3o bmgoom®mds ©oggMgb306gded 3o8mabgns dmma@ngzobs s 93mbmdnzol aobbbgseggdals Re-
dmyandgds. ,Lobgmdbogmbs s LydmgsEmadalb* babgmBmogdom brgds ombadbmmn asbbbzsgy-
30l 33m03d9@obs 3men@nzobs s 93mbmdngol Lob@gdgddo. d3men@nzob bobEgds Magz0l nwg6Eo-
B0(30Mg8sL dbgbL ,Lobgm3bogmb® Laboom, Moms 83nm Fmabgmbmb Lodmgsmgdabogsb asbbbzsegy-
dos. 83 gobbbgaggdol adygmagdoma 358030L(3980bsm3z0L, b Mozl Ma3L 3MbLE NG (30sL MdMAgdL. dg-
009350, Lobmaomgds smsM 3Gl FoMBMMEL aoMgbadystm dmemo@ozal Lob@gdabsmgal. Mgmm
39®0(3, bLabgEBBogMbLs s LydMasEMmdsl ImEMl 3obLbgaggds gosnd(3939 YIMsmme 53 bobEgdanl
Bgbow. LobgmdBoggm(s, 3gbadadoba, 35803L L3g3L Lodmasmgdal MznMdYmBomdsl, Modwgbs-
5(3 obgbL 0bngnEsmNMo MBmgdgdal, Maobsz Mgl doMomew MRmgdgdl mbmwgdgb, bymdg-
bgdmo® 505MgdsL 3, 530l gobLbedE3n(39dmom, Mmog30L0 Mag0lL LadsGmmgdmng Labgmabogmm M-
3560Dgdsb. b sbg3g gaLabMgds, Mol EONBOLdrMS(3 56 dgadmgds, 3mmo@niol 4ob@z0Mmzal,
3mo@030b 30Mow 068gHgLgdL o dmmnB o e 3mIRmGELs3.” 6930Ld0ge 393mbggzsdn, 3mBLEN-
GEoYM0 ©g3mzme@ndgdol 3Gim3gbo dgndmads dbmeme 33g3560 MgdsdmHo dgdrznm sdmd-
ChICCHER

03gbom, LabgmBBogmbs s Lydmasmadsl dmEal gsbbbgsagzgds ommomgdl, o Gm3gem
a5bbbga3980bg Mgegnmgdl Lobgmdbogm M3nMsBqbow, MmEaLa(z Mmeg0bo GMbl(z0mbofmgdabal ob-
6L 0bgzm®3s(300b goedda3qdL; bosaz NbgmEMds300b gowsdydaggds bbgsb sfeggmb Bndbsgl,
o) oMo 3oblbgoggdoms goMeoddbol.d s8sbomsbsgg, 98 Bgbal Jgbedsdnbow, LobEgdol nwgbBMds
3oMm03L M350l M3l s LabymdBogme g4obbobdMzMegh ndsl, Mo 03 BMbd(3090L SbmM(309mgdL,
3 gdbas 39MGM dgdayemn babmasmgds 396 asbsbmM(zngmgdms. aobbbgeggdolb 33me3393m-
&obs 30l ogMzg 1339 396Lb339dMEBn asang(393s Lobgm3bogmb 306mbow s dobn Moz0mbagmm-
30l 3M0b(30350, Moboz Mgl dobo mz0mmMEMaabadgdal BabLb MbmEgdgb. 5300 Mg ©mbadbamn
33m03d9mbg30L (re-entry) m3g@szns gomddgamgamgo MRgds. o6 oMb ©og06gqds, Bm3d ymggm
Mmgdado Lyymaz o6 aym bgmdobsbzomdo gomgbadysmmb (36gds. mogam bogyzs gomgbadystm,
obg3g, Bmame(3 environment, bmenme 3g-19 bowm 360l oLsBYaLIa 0dbs Jgdmmadmma.? Jormas-
bmdab bo3gmam 3obbbgez9393bg Godfal dmmbmzgbamgdsd %96 mozo3g Mbws dg4dbsl msgabo

George Spencer-Brown, Laws of Form, 2. Aufl., New York 1972.

d6. 535bmsb s sbggg, sdbmEuE Mo babgmdbogmb memdady madgHsmama mgaqgbogdol
dgobd3oLmsb s 3ogdatgdao: Regina Ogorek, Das Machtspruchmysterium, Rechtshistorisches Journal 3
(1984), S. 82-107.

39800930 6536m3nbs Jobggoor: Gregory Bateson, Okologie des Geistes, deutsche Ubersetzung, Frankfurt
1981, insb. S. 515 ff.

doot.: Leo Spitzer, Miliew und Ambiance: An Essay in Historical Semantics, Philosophy and Phenome-
nological Research 3 (1942), S. 1-42, 169-218 (204{t.).
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965. 9808 m3a(3, 5bg39, Jgdmgdgmn aym, a5bbbzs3q960l, 3ol BogMgg asbbbgeggdmemdo, 33megdg-
&bl 3m33mg by 3Em39Lal FmOEPmamgds s 3ggabgds. 39-19 Loy gmbab 3 3gGommo-
36, M30Mzgmglb ymgmoabs 30 3mymmgdmo emmmgbe; d§onbomasb, mdfommm 35Monomdrbgb,
3 babgmdBogmbs s Labmasmgdal gobbbgeggds dggbodedgdmes aomgdmgdsl s dngbwbgb
30093 9800 35bbLsdEgMMMmO g56g3mgdal ©s65MRYE n@gmMEmay nb@gM3M @ (309dL. ob, M3
33mo3d9:mBg30bg (re-entry) Logdomo dbmemme Mz00MgBIMYbENm POHDogHNMIsmS Moo
mma030L 3mb@&9LE3dn 0d693ms Fgbodmgdgmn,l? o6 nym 3Bmabmbatgdacn.

Vv

Lobgmdbogmbs o Labmgsmgdol Immal gobbbgeggdol dgbobgd 363939, 3MoGogmmo
@0b3mbos Ibmeme B396L Lo 36930, BgomaGon 3o 1945 Brmol 393 ondos.!! s3abo Jobgda
Mbs ymgomoym bognomcng Labgmdbogmb dmmbmgbs, M3 03sdn gsd8mabs@s, Mm3 36 gb gob-
Lbgoggds, Mmamt 3obmba, megem dg03mdsgzs. ©obinbos ¢3o3d0M©gds 03sL, MM, Mmam(s
Babl, 3mbLE0E (305 38g3560 aoblbbze3980lL ©dggds Mbws dggdmmb s dbmmme dabngg ob-
doMgd0mas dgbadmgdgmo 3mbLEnE(300L sDAMEM0g0 0b@gM3Mg@s(30s. d93amaa Jombgs abo-
5, 09 M33®bom s Mmamma 360d3bgmmdnm dgodmagds 3mdggmogl 8333060 gobbbgaggds bom-
ds30m0 35630050 gd0l dggas. 50bodbama abgmbos mgmEonm bs300bgdl mz30mbgdyHow
&™393L ynGemadolb as69dg. Ma8gbsma(z 369093, M3 ghomn bgdmo gsd8mzzgonmo 3Hmdmg-
3053560 o6 oMol addog9dma. bo(zgmo 330bs, bLogdg gbgds godng3bsbs s eIM owdey-
m9dsb s, 3bg39, 03 bogombl, bm3 56 5L bobgm3bogmbs ©s Ladmasmgdalb YHMNogHNLSTIM-
30098mgds 08 mMbgdmg aodMmamn, Mmd gsbbbgeggdol dgbsthnbgds dgmdmgdgmo aymb. gb
Lo goobal Mbomggdmm ©abdss, dom ¢dg@gl, MM 3615306 ogmML Lobgmabogmbs s babdmas-
©mMgdsl Mol domamn mbal MMM Mcsdm3zogdmmgdasdy. gobbbgezgdol (s oo ¢dg@qL:
a56Lb33989mdo 33ma3d9@oboemn aoblbbzeg9d0l) BMb(300 S Mo(30Mbammds, bo(33mam godoy-
360bo, oMol LbmMge gsbLbgszadymms YMMngMMEsdm 3ogdnmgds. oPgMgb30Mgdsd godm-
4mgd 30 06 b bEONbggmymb, sMedgm Mg3mddabszoolb L3gzogags.

1396 0y Imzgabgoegm, 8da35Ms© gogqgdmmao Labgmdbogmbes s Lobdmgasmgdol dmsgzstn
a56Lb33980L CLGMEMONmo BMb]30s sG0b Jomnsbmdals gobbbgszgdom Rsbs(33mgds: b Babss-
3gamdadns mg39bmgm Lmommmgon® Lodyzembdsmgdobmeb s sdo@mada megzabgdmdo
©0bdsmabbom 39domdb. o, Moz 9339Md© ngnmabbdgdmes, @mglb dmablbgbogds, Bmame(z dm-
mo@03ob 96 g3mbmBogal LabEgds (bmEommmansdn sbgzg 30dsmmdgb, odzs gb dgazadmoas
339000 Imgo@mzmo, 03 dmnmmdolb dgbsobgdss, MHmImomss dgbadmms dmeo@ongabs o
93Mb6m3030L ogxzgMgb3069dobs s dgbadadnbom gy MabznMgdsdy baydamoa). Moy ,Labgm-
360gmE* 0bmwgds, 3mmo@ngzal LobEgdalb bmmme gs3sME@0390Mmo0, BmYboGgdyma mza-
00mB9M0mmdss.2 babgmdBogmb bydsbGogs, 88 360d369mmdom, Jgd30Mgdmmos. brngnm Lobm-

Jdeo.: Francisco Varela, A Calculus for Self-Reference, International Journal of General Systems 2 (1975),
S. 5-24.

808mboggzobomzolb de®.: Ernst Wolfgang Bockenforde (Hrsg.), Staat und Gesellschaft, Darmstadt 1976.
Jdooth.: Niklas Luhmann, Staat und Politik: Zur Semantik der Selbstbeschreibung politischer Systeme, in:
Udo Bermbach (Hrsg.), Politische Theoriegeschichte, Sonderheft 15/1984 der Politischen Vierteljahres-
schrift, Opladen 1984, S. 99-125.
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a50mgdab 1bgdsb@ngs, 3oModom — aobgMm(zmdoma. LodmasmMgds — s Lmomemmansd gb (3690
gmydsbom, 3og o3 3006(3 50m30Ld s nE Mmoo 35630bms — Mgl gbdooc, Bmam s ymg-
mobdm3zzgmo bmgosmma®o bob@gds, 33meg momddob omnbgmdgrgbyaemo 360336gmmdom
,pason kyriotate kai pasas periéchousa tas allas«.13

3L 330M39m0s, 530b d939a 11339 MW(3EINMO(395 LabgmBbogmbs s Labmasmgdal 3sob-
Lbge390s — MMMl gb 9MMBobgmnbogsb sLEbEALgdnbs s 5305670l 3obbbgsggds nymb.

LodmasEmMgdal bmnmemaonMo MmgmEnal sbdomgdom dgbodmgdgmos st JoMGm bLo-
bgmdBogmbs s Lodmgsmagdol dggmn mgdsdozob Mg3mbbEmnamgds, sMsdgwe, sbgsg, WRG™
3mM33mg by sbsemo@ninco badmsmgdolb 3938353985, gb ndemggs Labmasmgdals s ddals dg-
Lodmgdmmdsl MM ©mMbydg: bmgosma®m-bEGOn]&nmnmee, J3gbab@gdgddo dabo oggmgbzo-
950L gmGdom s 1bgdsbG oMo, 08 YMM3gdoom, MM3mgdoms(g ngo 335D MZoMEs 3g0M3z9d0-
D5 @5 M30md3mBgFnmmdom Mgogamgdl. 130c39mgl ymzmoabs, s3obscmzolb obdsmgdsl obGmEa-
@0 565m0bo g30035DMAL. 1M o Fmbababal Loboo dm@sbomo bobgmdBogmbs s Lodsmmemols
a06bb393980L Lydsb@n3gs 530bo gMmn ogsmamons. Fogcsd badwznemn s3m (396 Abmeme Bab a339-
mab. bogdg abos, B3 Mbos Imababgmb, o9 Medwgbow dgdmgdl Labmasmgdals bmgommmanan-
0 0gmMos, omdgems 3933s39899mo babmgsmmgdago bob@gdolb 3936096 9d0L J39L0bE 930l
begomemaool J39b0bE@g30b 3gML3gJ& 0300086, MebsdgMmgg bLodmaswomgdal s©g335&M M30-
»ombgMommdsdn Bgmamal 9@ obsb. bmommmann®o mgmEos o msegabo sGLgdmdals bLodbo-
M9bg RogzodMmgds, 830l dgbabgd mamm b3g3@nn® ©abigbgdlb godma@ebl. dogmad gb 3ol bgmb
o6 Mbs Mdmoeglb magobo dgbadmgdmmdgdals gobgomsemgdsdn s dgdamd ©s330Mggdadn, oy
5 3m3yzgds 93 yzgmoygmb.

396 35bmo@sb momadbs mads 663530633$

0065006 6990 ol bobyerdbogmbs s
bodstmoremols 0bbGodeGob womgg§mmo

P Pol. 1252a 5-6. sboemo @Mmgdol Lgdsb@03edn dm(3g8mmo 3gMogdmbol 83mbLEL gbobgd, Jeo.:
Spitzer, ngag.

bmgngfmo dogomamobosmgals ob.: Niklas Luhmann, Gesellschaftsstruktur und Semantik, 2 Bde.,
Frankfurt 1980-81; ders., Liebe als Passion, Frankfurt 1982.

®oMadsbo JgbErmmagdamos dgdmgan 3odm3gd0wsb: Niklas Luhmann, ,,Die Unterscheidung von Staat
und Gesellschaft”, in: Niklas Luhmann, Sozilogosche Aufkldrung, Band 4: Beitrdge zur funktionalen
Differenzierung der Gesellschaft, Opladen: Westdeutscher Verlag, 1987: 67-73.
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dmabmzbgdo bLGsGnab s3@mA NS dndsmo

1. 538mMmns BMmg

000y mo Bo3nmEGa@eb gumbamo v4394690L LEGOGgdL oyFmab3Mabsnal yzgmes Jo-
oo madoom. godmbodzgybgdmom LEsGabs o bbgs obamal Bomoanbol Maggmgdoo Lofmggd-
mmdgb 9390 3nMgdoa:

obg-0b ogMoonmo Bo39mE@g@ob 3Omzgbmm-3sbbogmgdmgda (Bom dmal, dmbzgmmn
30®@53M39%0);

obg-0b ogGoonmo s 3MmE gL @Md@mMab@qdo;

bodamormal bgggmmadn dmemgabyg 3g(36096Mgd0 s 3@ ngmbo an@alBgdo, onGoammo ggo-
39™&9&0L 3OMEBILMANSL MobssgBmtmdom;

bbgs sg3&mMgda, Hm3mgdaz baMgmsgdom gmmganol ogemgdoo dmaddowgdgb 3mdmo go-
(3090L 39m39mm Lo 3ombgddy.

2. Lgs@nab Imzymmmds

LESG0OL LomMogb@szom dmzmemmds o6 Mbs sgds@gdmegl 70 000 6sdgdm LNIdmEmL
Lo®Y398L ImMEL sMLgdmma obdaemabs s Limmomgdda Jomomgdmmo bystimgdal hommgmgma.

3. dnbssmbmdMmngn dmmbmgzbgda

35dmbog39969d9em LGB Nsms Ml goblLs3mMgdmmaoa 360d3b6gmmds dogbaggds ©3owgd0-
M0 39MLmbamal BngMm BomBmoagborm 03 bgo@ngdl, HMAmgddas 0dbgds BatrdmBgboma Ladsm-
ool 8@ momnmo 3Gmdmgdgdo s dgdmmagsdgdmma domn gomagmob gbgdo;

36od&0gnm bogdd0sbmdado hoddmmoa L3gznomob@gdalb dngHm Bomdmmagbama a3 bgsdngdol
393609 oMgdymadsl, OHmMImgdai gbgds LadsMmemasdmygbgdalb 3Ged@nzolb sbsmadl,
356LadM3MO3L 83&MMAb BngM 3@ 0 mmo LadsBmmgdMogo 3Gmdmgdgdol ngbGogn30Mgds,

035 5 LEdYMdYma 3osbygg@s.
4. 353mboq39y698mo BsMIMmEaqgbab 3GM(3909MS S BMAMIsGa

03@™MM3s LGB s MbEs BaMdmamanbmb gmgd@&Mmmbyma gm&mds@om, Microsoft Word-ob om-
30996@&0b bobom, s sbobagwgL:

338 ™Mol gobomodsl;

LGB 00L Lobgmbmeadal;

8. 93@™MMab Ld3MbEG OB ™M IMbs(39390Ls s gmgd&HMEYmn BmbEEL JnbodsMmb;

©. LESG00L g33mgbs360L MOMamb.
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LGB 00L Jomomma Gg4bEo IgbEmmgdamo Mbos 0ymb AcadNusx—12 MbG oo, @bmgbm-
3960 894b@&0 — Times New Roman—12 5mb&om, Lmeom — 08539 §mbGgdab ,10% dmdom; b Mo-
Jmbgdo 1bos ©sdmMal gMomn nbBgMmgsmom, 3dDs30 godmaymb geomo Enter-oo ©d >to Tab-
3mo30d00, bGomgdo Mbos nymb dodLodsernMem ghmazsmmasbo s ggbGdo o6 Roabgsl gowos-
&960b 603bgdn; BoMmgggbs Fbomgl Mbos omAgl 4 LA Lngsbolb dnbmMa. Mmommgmma a3 b-
03 ©30bmM3MML 339M0b dmmmb, otk 3965 dbamgl.

6odm3ol LBONIGNONmo Rodmysmndgds ¢Mbws Imbogl oMo JomBm dgbadsdaobn maggdo-
Lomgol bydgMas00l doboggdoom, s@sdgo gobbobomggmo bsjombgdolb obsmaymgdom. Lol
03905, J300°3900Q @ J39d30979390°R ©dgmBabob 3odmygbgdgm @by 0gbgb oMoy
obggdo. dog.: 1, 1.1, 1,11, 08 9.9, (30m39 96 g93maymb dgbogsemo s ol 33zbo.

&94bE0, doGomsws, Mbrs asdmasgl Hl 3o06dn, 538 mEn bsgmmama 3mbasnals obogng-
Lofmgdmow 35g4Lodsm@ae 1bes dmgMomb | 30Mdo mbGMSL.

LESGOSL o EogMMgal gs53mygbgdymn moGgMod Mol bos (Bysmgdo aobmagbgdmmos
Lgmenomgddo).

5. 30806300b §996035 > bymmamb 33mAIgdab Bgbo

33&™@3s bjmemomdo Mbos dommamnmb magal doge dmygzsebama (30898 gdabs s Gog@mdo-
30 306 9dmgdqdol bysmm.

Lo@ygzol, Lobgmbmegdal, Lamoy@ol dgdmzmgds &gdbELs ©s Lmmomdo o6 ©s0d3gds,
35M©s Lagmzgmmame domgdmmo 393mzmadgdabs (8og.: 3aMsgmogn — §, Bgmo — 6., dsgomomaw
- 3sg., obomg — ab., dgomemg —3go0. 03 5.9.).

09) b 053n 3l 33M 3058 M, Bobo aodmygbgdalb 3oMggm dgdmbggzado ob Mbros nymb
aodogmmo, Mol 39dmgass Mhbamgddo dogmomgds 88693058 MMs, Mmdgmoa(s dg3amd ngbg-
35 g53mygbgdyyma (3og., 39M35600b Lodmgomsdm 3megdbo (dgdwmamddn — a3b); 83539 36nb(30-
3om, bdoMom aodmygbgdam 3mbggbznoms, 3obmboms oy Lbgsmes Labgmbmogdgdo dgdm 3mmgds
Loggebdm Lo@ygzal Babgzom, 564 dobo godmygbgdol doMzgm dgdmbzgzeda ob Imblgbagdamo
MBS 0gmb bEMmem s gmRbomadda dogmomnmb bszzsbdm Lodygs (3sg., s@sdnsbols Mgmgdsms
9360m3mmo 3mb396(300 (d580am3dn — 3mb3gb(309).

LadsMmagdMmngo 3d@ab 30dmygbgdabol syyz0mgdgmos bimmomdo dogomommlb dobo LB

obobgmgds o Bystim, Gm3gmda(s ab g0dmg394bs, sgMgmzg coMamo s g39M@o.
m0§gM38Agmo Bysmmgdab 35dmygbgdnbob s30mgdgmos Jogomnmmb:

Bogbobogal — 538mMab (s3@mE5d0lL) g3060, Lobgemal abo(snsman, Boabol Lomsymo (md-
M3dyomgdm), bobamal, bs339mal, §mdol bmdgfa (o LogoMms), asdm3930L dsanmo, Bgmo,
33960 (33--b 396M3dg);

36939mab bEsGaabogalb — LGB OOL 3&MMOL (53&MMgdal) az56n, babgmal nbo(znsmo,
LEIGNOL LomanFo (dMgysmgdme), 3Hgdnmoal Lobgmbmogds (MdMdysmydbm), domomgdoom,
o9y 30b0 MgEsgzn0m gedmeal, boboemal, bs3ggmol, Bm3dalb bmdgma (o LogoGms), asdmzgdals
>@a0e0, 6gero, 33960 (33.-b 3°M7dg);

J966smab (35dgmab) LEsGnobmgal — LEEG L v3&MMAlL (53@™Mgdal) g3560, babgmal
0boznoma, LGB 0ol bamono (NdMgysmgdme), 3gMomengzol babg dgdmzmagdoo (gu@b., asd.,)
Lobgmbmeagds (3 dysmqddn), bmdgfn, Bgmo (039, Ma3b30), 33960 (33.-b go6939);
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DEbYE0 Bystmgdal yzgms dodmomadsgonmn gmgdgbgo mbws dngmommb mMognbs-
mob 96ody, 96 03 gbsdyg, BMIgm gz oL g(36mds 338m0 (dgbadsdabo mgozosm Mo maMads-
6ol doomnmygdom).

6536m3d0 domnmgdme Lodg3bogHm Bysmms bagMom Gammgbmdalb sMsbsgmgd 4/5 «b-
@ 99°@376@b @obogergeg3Mm3gm §bgddy 3gbOgmadg @oGIGYML, 3oME> ™gdab bL3g-
(309803006 353mInbamg 453mbs 3emabo dgdmbgzgzgdobs.

bgmemomda s9y30mgdgmons ghmasbo Lol gdal s(339: 93&™GN @S badMmdals Lomsy@n go-
3m03390mb LoGygems Lbzssbbzs sbGammdom (dog., s3@™M0 — 0@dmnzom, ©s6sMARgbo ab-
FME3d(300 — 3odoMMmoE, sbg3g 0Gdm030m brgds yzgms as3mygbgdymo g3zomals Jomomyds,
3s3., ®9054@mMab), 53539 MM, yzgms ghmgnmo (3oMEs gzomabs s Labgmolb nbozoomabs)
9603856900b5356 godmoygmezs 3dadom s bfmemomb dmemb 0bgFmgds bgM@nma.

dobome, Mmdgma(z Im3mggdamos 068 9MbgG 0L Ladnsmgdom, bagnmmgdl dgbadsdabo nb-
896658 a39M0bs s dmemm gsbsbrmgdals maMoamal Jomamgdsl; bGo@nnb dgdmbgggseda xbws dn-
900000 53@™MEM0L g3560, LEG0b Lomsnn, nb@gMbg@aszgHn, meMama. Ladznmbgw GmAba-
m9ddo (<....>) B0gonmgds gemgd@mmbyma 0bsdsMon, 3goMoGMm BMAbomgdda ([....]) 3o dm-
mm gobsbemgdol msmoo.

Lyg@mnsdmMabm bobsdsMommbs s bbgs §3996930b g5035643980mgdgdabsmzabs:

Court of Justice

mag: Case 16/62, Van Gend en Loos, [1963] ECR 95.

European Court of Human Rights

dog:. Kostovski v. The Netherlands, [1990] ECHR (Ser. A.), 221.

International Court of Justice

dog.: Maritime Delimitation and Territorial Questions Between Qatar and Bahrain, [1995] ICJ Reports, 6.

Logdggdobes s Bomn gowsebyzg@nmgdgdol Labgmbmegdgdo Bg4bE@3d0 aodmaygbgds Jofor-
o (0@dmn3om), bEnmao 30 mGogabsmab g6sbg dgodmads 0dsg 30gbgmmb, 86 bmeomda dng-
®000mb 35330 056303g30mdao: dbamg Ibamal Bobssmdga, Bgmon, 30dm3J39ybgdgmo mMgos-
bm, 4396Mw©0, babodstomemm.

dog.: ©oEo 3M0@obgmal Labsdsmommadobmgal: bsgddg sManmo sManmoal Bobssmdwga
(Argyll v. Argyll, [1967] 1Ch 302,324, .332));

5d3-0b LobodsBmnmmgdobomgab: bogdg dGombo asbscmmgdal Ladgmb Bobssmdoga (Brown v.
Board of Education, 347 US 483 (1954)).

96m369mo Labasdsanmmgdab gosby3zg@omgdgdobsmzgals

(30 939m0d MRO(309M0 9Mmzbmmo bGamol dgbschnbgds. ghmagemmagseba gHmzby-
o0 3oam3dab sMoMmbgdmdal dgdmbizgzedn 938m@3s Mbws abgmddmazebgmmlb dgdwgan domooco-
0 6gboon:

bogoGmggmmb bobodofmmm assby39@0mgdgdal asd8mygbgdabal mbos gsdmayml dg3-
ob393980 — 1. 30@by39@&0mgds a03mg394b9dmmas; 2. dgbadmagdgmoas 8obo go(36mds mao(z0s-
6 gmgd@Ombym Bysmmdon; 3. bgmdobsbgmmadns dbmmme Labsdsmnmm sfjngdo — s Rodm-
4omndgl ghmnsbo doamdgdo.

6. b3gFAN>IMMabm MEFS60 D303 PM34Tg6@§ 930

a5dmaygbgds 03 LGomom, MmIgmoi 3odmygbgdmmos mgansmGom bogMmadmmabm
mE3060Ds(300b BngH (0b. mgaznsmaEa bon@gda).
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7. 3m6396(30980 > LogAmnsdmMabm bgmdg3Gmgdgda

3639630980 @5 LdgMMSTIMENLM bymdgMnmgdgdo Jogmamgds, dog.: 1985 Vienna Conventi-
on for the Protection of the Ozone Layer, International Legal Materials, 1985, 1520

boomsboms omomgds, o) (30898 Rsb3mos dMgysmgddo s Lmmom goxmmdgdmmos
bg3mo 5badbmmoa bybgdalb dobgmzom. 3gMagmedol ob (3omm3zgmmo sDMob gm@Inmgdols Bys-
b 3om0mgdabol godmnygbgds dgbedsdobo Lodygs: ,obamg® o6 ,dgemamg®. ,dgoemg” aodmo-
496935 08 d93mbzg35d0, HmEaLaz 93@MAL bgnMogds gobLbgszgdym sbMmBg Jomomgds.

dofoma §94b@do sbadgzgdas bmmme 65dEHMnl LomsnEMmsb dygsmm 3ogdnmdn dymazo
ob ababyemn 80bbal obambgzem s (30mgdgmo nbgm@mIs(300Ls ) 65 bab Bomomgds. ©sds-
890000 06gMm@m3s (300 dgbadmgdgmos Jogomammb bmmomda.

D3m0 Ggedabgdo s 3odmmddgda bos godmazgl bLimmomdn, oyy 6s3MMal Wdys-
m 0Ddb0 o6 oMb &gMH3nbal bomdmdmdal owagbs.

Joomma 894bGbmzal Mbrs gsdmzgoygbmm , 39005 s ,dgms® (,.“..) dMdysmgda, ¢ bmg-
bmgobo &qqdL@abmgol -, gos® (“.4..) b ggsmgdo;

30806950 894LEOL dmmmb Labggbo bndbgdo — BgHEnmo, byMEGom-3dndy, mMbyMEG0ma
ob Bomg dbmmme obyEnmn dMgysmgdal dgdmga ©a0bdal; 3ombgzabs s debamol 60dbgdn o6
36030mbB g 0o s0bdnb dMgysmal bab, o) ngo aobg3mm3693s 03 LoGygab ob boGygzgdL, Hm3-
mgda(3 8O Yo gddos 3mdgmo, bmemm dfgysmoal dgdwgg, 04y 0g0 dMgysmgdda Rsb3m bo@gy-
390056 gfmo@ dmgm Boboowgdsl gobgnmgbgds.

MmEgbsg Logyszebmeb ghm@mmumsm ma3L nyfal dMdysma, babzgbo badsbo s Limmamb
60dsbo, mbs ogn(33000 dgdmgan mebdndmgzmmds: 1. dGgysma, 2. babggbo 60dsban, 3. bmmomb
60dsbo; (30806 9dmmo &gdb@0bL (b9 baboowgdal) dmmmb 3o: 1. d@dysmo, 2. bLabggbo 60dsbo,
3. bgmmomb bndsbn. ghmew o6 0bgfgds mGn dfdysma. gmAbomagdol dgdmbggszeda 3o dgadmgds
domo gobbbgezgdmmo gm@mdgdals godmygbgds;

&9qdLG3dn Ybes gs0MRgb GoMgbs s gBabal sbgMommds. gRabo sMal dmzmg babo,
mdmob bab s dg3ga o6 sM0b 0b@gMgamo, &otMg 30 NBGM gtdgmo babos @s dob bab s dg3-
RJ3 >730gdge0s 0bGMgomab @o(339;

bgmeomdn 03539 BystimDg domamgdabsl, Hm3gemas 1339 39dmygbgdama nym, bagoGms go-
dmoymb d93gan dgdmbggzgdo:

BbBoe Bobs bjmmomdo domomgdmma Bysmmb bazgmae dngmomgds 039" »0dzgLb” dg3-
©33 30 (09 bagnmms) Bngmomgds gobbbzeggdamoa 3mbsa393580 (&m3n, Bgmo, 3396 w0);

d. 39603y Bomomgdymn, 353603 50 Bnbodgdaty, bysmmb aodmygbgdabslb dgbadmady-
0o dogmoomnmb 3 Byscmb LEmo obsbgmgds dgbedsdnbo g3gMom, 86 03 Lmmomlb bmdgMo,
m3moms3 Imbs 93 Bysmmb dmemm Jomomgds dgbadsdnbo azgMmom (3sg. ob. bjmmom 15, 20).
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