TSU Faculty of Law Ne1
2020

Journal of

L aw






Ivane Javakhishvili Thilisi State University

Faculty of Law

Journal of Law

Nel, 2020

e}

]
o £
=

353M3BIITMd

E=

@ V603360L0&ISNL



UDC(53) 34(051.2)
L-216

Editor-in-Chief
Irakli Burduli (Prof.,TSU)

Editorial Board:

Prof. Dr. Lado Chanturia - TSU

Prof. Dr. Giorgi Davitashivili - TSU

Prof. Dr. Avtandil Demetrashvili - TSU

Prof. Dr. Giorgi Khubua - TSU

Prof. Dr. Tevdore Ninidze - TSU

Prof. Dr. Nugzar Surguladze - TSU

Prof. Dr. Besarion Zoidze - TSU

Prof. Dr. Paata Turava - TSU

Assoc. Prof. Dr. Lela Janashvili - TSU

Assoc. Prof. Dr. Natia Chitashvili - TSU

Dr. Lasha Bregvadze - T. Tsereteli Institute of State and Law, Director
Prof. Dr. Gunther Teubner - Goethe University Frankfurt

Prof. Dr. Bernd Schiinemann - Ludwig Maximialian University of Munich
Prof. Dr. Jan Lieder, LL.M. (Harvard) - University of Freiburg

Prof. Dr. José-Antonio Seoane - U niversity of A Corufia

Prof. Dr. Carmen Garcimartin - University of A Corufia

Prof. Dr. Artak Mkrtichyan - University of A Corufia

Published by the decision of Ivane Javakhishvili Tbilisi State University Publishing Board

© Ivane Javakhishvili Tbilisi State University Press, 2021

ISSN 2233-3746



Table of Contents

Davit Chikvaidze
The Way of Commemoration of the Primate of Church according to the
1710 Hieratikon of King Vakhtang VI.........cccoiiiiiiiiiiiiiieeteeesee ettt 5

Zurab Dzlierishvili

Implication of the Principle of Nominalism upon Fulfillment of a Monetary Obligation .............. 15
Akaki Gatserelia
Legislative Tendencies of Europeanisation of the Georgian Electricity Market...............cccouuee..e. 30

Giorgi Aladashvili
The Essence of Corporation and Corporate Personality through Ontological Perspective............. 55

Givi Adamia

The Term of Undertaking in Georgian Competition Law...........cocecirieieniniiininieeceeeeecee 74

Nino Basiladze

"De Facto Marriage" - Nature, Term, Signs, Subjects and Concept ..........cccevevvrevvereereerieesvennennns 84
Nino Begalishvili
State Immunity in the Process of Recognition and Enforcement of ICSID Arbitral Awards.......... 103

Tamta Margvelashvili
Fostering E-commerce in the light of the Deep and Comprehensive
Free Trade Area (DCFTA): A Case Study of GEOIZia.......ccceeveerierriiiiieiieiiesiieniesreereereesreeseeens 122

Nino Katamadze
Defining Non-Property Value within Personal Non-Property Rights in Civil Circulation............. 143

Joaquin Rodriguez Alvarez
The Private, the Virus and the Leviathan: The Sars-Cov-2 Crisis
and the Metamorphosis 0f the State ........cccueeciiiiiiiciie et 161

Givi Luashvili

Constitutional Court Decision Pro Futuro Effect and its Development in Georgia............cc.eeu..... 176



Ekaterine Kardava, Iza Kasradze
Legal Grounds and Factual Preconditions for the Reinstatement of Unlawfully
DismisSed PUDIIC OffICET.....cccuiiiiiiiiiiee ettt et e st e e e e 194

Irina Aqubardia
Legal Grounds for Operative-Investigatory Activity and European Standards...........ccccccveeenennnee. 208

Zurab Gogshelidze
Illicit Income Legalization — Analysis of Judicial Practice of Georgia............ccceeevveevvienieeecneeennen. 219

Tamar Makharoblidze
Historical and Legal Aspects of the Origin and Development
of Juvenile Justice (Comparative ANALYSIS) .....ccceereerierierieeieeieesieereestesiteste e eeeesieesieesaeesneeens 239

Zaza Meishvili

Origin and Development of Jury Trial in Georgia (General OVerview) .........ccoeceeveereeneeneeneenne 252

Kakha Tsikarishvili
Intention and Negligence in Complicity in Georgian and American Criminal Law ....................... 267

Giorgi Nakashidze
Georgia v. Russia (Il) and International Humanitarian Law:
Challenge and Opportunity for the European Court of Human Rights ...........ccccoceiiniiininnnnne. 286

Guram Gyvinjilia
Cyber-Attack in the context of the Prohibition of the Use of Force — The Need
for Reconsideration of International Law?.......c..cccccciviriiiiiiniininieiecieeeeeeseee e 311



Davit Chikvaidze"

The Way of Commemoration of the Primate of Church according
to the 1710 Hieratikon of King Vakhtang VI

The Charter of the Georgian Apostolic Orthodox Church, Chapter 1V, Para 20,
describes the way of liturgical commemoration of the Primate of Church as follows: “all
the clergymen during the services have to commemorate the name of the Catholicos-
Patriarch of All Georgia in all the churches under the jurisdiction of the Church of
Georgia, both in Georgia and abroad, using the following wording: “His Holiness and
Beatitude, Catholicos-Patriarch of All Georgia and Archbishop of Mtskheta-Tbilisi,
Great Master and Our father (name)” '

This wording, namely “Great Master and Our father” derives from Church-
Slavonic, better to say Russian liturgical practices as a Georgian translation of “O eenu-
KOMb 20CHOOUHTS U OMYTy HauleMb, ceammliuemdv Ilampiapxr (umapexy) Mockogckoms
u scera Pycu’”

Naturally, aforementioned arises the zeal to study the old liturgical books in order to
restore the original way of commemoration of the Primate of Church in Georgia.
Obviously, the study of the old liturgical texts is the sphere of relevant specialists, but in
this case we will touch solely the title of the primate of the church, since the issue is
connected with the canon law.

Key words: Church, primate, patriarch, ecclesiastical law, canon law, hieratikon,
liturgy.

1. Introduction

A primate of the church, according to the Orthodox Canon Law is the head of the local
autocephalous Orthodox Church which is elected, traditionally, by the council (synod) of hierarchs
and his term is determined as limitless. The practice of the Christian states over the centuries showed
that the Primate of the Church has been considered as the highest rank person in the country, occurring
the equal honour of king, monarch, and in later times, of president. The law-maker King Vakhtang VI,
describing in his Code of Law the “cost of blood” according to the various members of society,
underlines that the cost of blood of King and Catholicos is priceless.” Obviously, indicating on the

Doctor of Law, Associate Professor of Faculty of Law of Sulkhan-Saba Orbeliani University.

Metropolitan Japaridze A., The Book of Ecclesiastical Canons of Georgia, Tbilisi, 2010, 317 (in Ge-
orgian). As it is widely known, according to the Decision N1, dated December 21, 2010 of the Holy
Synod of the Church of Georgia, “Metropolitan of Bitchvinta and Tskhum-Abkhazia” was added to the
patriarchal title.

“For Great master and our father, His Holiness Patriarch of Moscow and All Rus’ ” (translated by Davit
Chikvaidze).

> Law of King Vakhtang, Article 33.



Journal of Law, Nel, 2020

king and the catholicos in the same context underlines aforementioned view. Also, worthy to mention
that throughout the centuries the hierarchal vestments had been designed similarly as of king’s and
until today, high clergymen of the Orthodox Church uses sakkos (cape), epigonation (sword) and mitre
(crown), which have been the symbols of the royal power. Even in non-Christian countries (e.g.
Ottoman Empire), the primate of the church was considered as the head of religious-ethnic minorities
(so called “millet”) and was authorized to defend the interest of the parishioners at the Imperial Court.
Such an approach to the primate of the local church resulted with strengthening of his status and
logically, it became as one of the symbols of the statehood at the end. Moreover, in the Orthodoxy,
papo-caesarism has been developed, stating that since both the king and the patriarch are the leaders of
the nation, in particular, the king — being the corporeal leader but the patriarch — the spiritual and
generally, in Christianity the spiritual prevails the corporeal, the leader of the spiritual life has to have
more honour. This is reflected at the well-known quotation from the Life of St. Grigol of Khandzta:
“Your Majesty, King, you are the ruler of this country, but Christ is ruler of the heaven and the earth
and under it. You are the king of a nation, but Christ — all the men ever born. You are the king in a
particular time, but Christ is the Eternal King. And He is unchanged, eternal, not created, the king of
the angels and mankind”.*

As a result of all the mentioned above, the significance of each honour and regalia of the
primate of the church have been widening. Especially, when it comes to the official title of the primate
of the church and way of its commemoration. Primate’s title has the importance because the primate of
the church has been naming the territory under his authority as king, which was never lacking its
political background. Moreover, in most of the cases, the title of the primate of the church included
wider territory than king’s underlining the higher status of the patriarchs.’

2. The Importance of the Commemoration of the Primate of the Church

The way of commemoration of the primate of the church has not only the liturgical but the
importance of the inter-church relations. It is known widely that during the divine liturgy the hierarchy
of the church is commemorated many times (Great Litany, Litany of Fervent Supplication, Great
Entrance and following the chant “It is truly to bless you”) according to this rule: the primate of the
church commemorates the primates of other autocephalous churches, the bishop — the primate of the
church and lower clergy — both the primate and the bishop of the diocese. Commemoration by the
bishop and priest the hierarchs above them determined their subordination, but in case of the primates
— joint recognition. Accordingly, if any of the clergymen decides to quit the subordination, he stops
the commemoration of the hierarchy. When the local churches do not recognize each other or some

The work and life of the holy and blessed father Grigol, the Archimandrite of Kandzta and Shatberdi and
their builder and along with him other our blessed fathers, Chapter 26.

This approach remains until today: the jurisdiction of the Patriarchate of Georgia includes Lazeti, Tao-
Klarjeti, Agarak-Tashir, Hereti, which are out of the state borders of Georgia. The same approach is in the
cases of other local churches.
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important conflict arises between them — the primates of the churches shall stop the commemoration
of each other.

That is way the formulating of the title of the primate of the church is extremely important
because as it was mentioned above, the title of the primate of the autocephalous church and its
recognition among the churches have the political background and all the local churches pay special
attention on it.°

In the modern practice of the Apostolic Orthodox Church of Georgia, as it was mentioned in the
foreword of this article, the Russian way is used which is not common not only among the Greek
churches, but even in the Slavonic local churches.” Hence, before we touch upon the old tradition of
Georgia and the Hieratikon of the King Vakhtang VI, it could be interesting if we review the way of
commemoration of the primate in the Greek and Slavonic traditions in order to compare them and
discuss the differences.

3. The Way of Commemoration of the Primate of the Church in the Greek
and Slavonic Traditions

We have mentioned that the primate of the church is commemorated four times during the
Divine Liturgy: at the Great Litany, at the Litany of Fervent Supplication, the Great Entrance and
following the chant dedicated to the All-holy Theotokos — “It is truly to bless”. Since the way of
commemoration is the same for all the cases, the text of the Great Litany will be quoted:

The churches of the Greek Tradition use the following wording:

» YTEP TOD APYLEMIOKOTOL Kol TATPOS MUDV (d€1vog), Tod Tiiov tpecPfutepiov, Tiig &v Xplotd
drooviog, Tovtog Tod KAqpov kai tod Aaod, Tod Kupiov denddpev,®

“For our Archbishop and Father (name), for honorable presbyterate and the deaconate in Christ,
for all the clergy and his people, let us pray to the Lord” (translation here and afterwards belongs to
the author).

As for the local Churches belonging to the Slavonic Tradition, most of them celebrate the
Divine Liturgy in modern languages and hence, the way of commemoration differ from each other:

Patriarchate of Serbia: ,3a HajcBeTHjera narpujapxa (MM BUCOKONPEOCBEIITHOIa MUTPOIIO-
JINTA, WU MIPEOCBEIITEHOT eMMCKOIa) Hallera (MMe), 3a YaCHO MPe3BUTEPCTBO, Y XPUCTY hakoHCTBO,
3a caB KJIMP M BepHH Hapox, Iocroxy ce momomnmo®,” “For our Holy Patriarch (or Most Reverend

The proof of such policy is, for instance, the updating the patriarchal title of the Apostolic Orthodox Church
of Georgia by the words “Metropolitan of Bitchvinta and Tskhum-Abkhazia” and her request disseminated
to other sister-churches. At the same time, the refuse of the Patriarchate of Moscow to recognize our
Patriarch with his full title also underlines their political views.
Those churches which celebrate the Divine Liturgy in Church Slavonic language and/or in any modern
language of the Slavic Language Family, do not use the given wording (the next chapter includes the
quotations from the practice of other Autocephalous churches).
Emuélera m. I'ewpyrog 1. Osodwpiong, lepatkov, Kdivpvog, 2018, 55.
Archbishop Taushev A., Hieromonk Grigory Svetogorats, Blessed are the Kingdom of Otsa and Sina and
the Light of the Spirit - the Misty Light of the Liturgy and their worshipers Orthodox Church, Beograd,
2007, 535 (in Russian).

7
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Metropolitan, or Reverend Bishop), for the honorable presbyterate, the deaconate in Christ and for his
all the clergy and faithful people, let us pray to the Lord”;

Patriarchate of Bulgaria: ,,3a BucokomnpeocBenmenust Halll MATPOTIOIUT (MMETO), 3a YECTHOTO
CBEIIEHCTBO, 32 JISKOHCTBOTO B XPHCTA, 32 BCHUYKH I[bPKOBHOCIYKHTENIN U Hapoa Ha [ocriona ia ce
nomomnm®,'® “For our Most Reverend Metropolitan (name), for the honorable presbyterate, the
deaconate in Christ, for all clergy and the people, let us pray to the Lord”;

Church of Poland: ,,Za Wielce Blogostawionego Metropolite naszego, Sawe, i biskupa (tu sa
wymieniani kolejni biskupi wspolcelebrujacy), za czcigodne kaptanstwo, w Chrystusie diakonstwo, za
cate duchowienstwo i lud, do Pana médimy sie“,'" “For our Most Blessed Metropolitan Sawa, and
Bishop (here to be commemorated co-celebrating bishops), for the honorable presbyterate, the
deaconate in Christ, for all the clergy and people, let us pray to the Lord”;

Church of Czech Lands and Slovakia: ,,Za vladyku naseho metropolitu (jméno) [za vladyku
naseho (archi-) episkopa (jméno)], za diistojné knézstvo, didkonstvi v Kristu, za veskeré duchovenstvo
a lid k Hospodinu modleme se*,'* “For our Master, Metropolitan (name) [for our Master, (arch-)
bishop (name)], for the honorable presbyterate, the deaconate in Christ, for all the clergy and people,
let us pray to the Lord”.

As we see, the primates of the churches are being commemorated with full title and without any
other additional wording. The exception of Greek text, where the word “Father” is added and Czech-
Slovak text, where they use “Master”. As for the wording of our discussion, namely “for great master
and our father” is not common for other local churches and used solely in the Church of Russia. This
tradition influenced the Patriarchate of Georgia as well.

4. The Way of the Commemoration of the Primate according
to the Liturgical Books used in Georgia

At the beginning, worthy to mention that the most of the liturgical books used in Georgia in
modern times, especially those printed in Khutsuri alphabet, are the reprinted versions of the books
published in XIX c. under the Imperial Authority of Russia, when the autocephaly was lost. Hence,
they name “Holy and Ruling Synod” which was considered as the leadership of the Russian church
during the absence of patriarchy and obviously, cannot be used for the purposes of this article. As for
the way of commemoration of the patriarch, mentioned above, is used in Russia since the
enthronement of Patriarch Tikhon in 1917.

One more interesting detail should be taken into consideration: none of the Charters of the
Church of Georgia, adopted since the restoration of the autocephaly, do not give a specific wording for

Divine Liturgy for St. John Chrysostom on Bulgarian Ezik, http://www.pravoslavieto.com/bo-
gosluzhenie/liturgy/1.htm#%D0%92%D0%B5%D0%BB%D0%B8%D0%BA%D0%B0%D0%95%D0%B
A%D1%82%D0%B5%D0%BD%D0%B8%D1%8F [19.01.2021] (in Russian).

Tekst Liturgii $wieta Przemienienia Panskiego z tlumaczeniem na jezyk polski, Fundacja Hagia Marina,
Warszawa, 2019, 17-18.

Bozska liturgie svatého Jana Zlatotstého, Praha, 2013, 13.
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the commemoration of the primate. All four Charters use the same phrase: “Name [of the Catholicos]
shall be commemorated at the divine services by the hierarchy and clergy of the Catholicosate”." In
very limited editions of the liturgical texts published during the Soviet period (these were mostly the
appendix to the Church Calendar) the Russian wording is common, but the current Charter is the first
which includes the way of the commemoration of the primate.

Also worthy to mention that neither the current nor the previous Charters do not determine the
way of the commemoration of the hierarch of diocese or any specific wording for it. All the Charters
shortly rule that the name of the hierarch of diocese shall be commemorated by the clergy of the
diocese during the divine services."

Accordingly, it would be interesting if Old Georgian manuscripts of liturgical texts and the way
of commemoration of both — primates and hierarchs shall be subject of research. This needs separate,
fundamental work. But now the Hieratikon printed in 1710 by the King Vakhtang VI will be discussed
which is first printed liturgical book in millennia-old history of the Church of Georgia and edited
before the loss of the autocephaly.

5. General Description of the Edition

The hieratikon, as mentioned many times, is printed in 1710, in the publishing house of the
King Vakhtang VI, two colours are used (black and red), consists of 212 pages, the main text is in
Khutsuri script (i.e. Asomtavruli and Nuskhuri together), introduction includes Mkhedruli script as
well. Worthy to underline that at the end of the book, the Romanian text is annexed in Georgian script.

In most of the cases, the primate of the church is commemorated in the same way and only “For
our Archbishop” is used. Some parts include the alternatives for the hierarchs. “Patriarch” is
mentioned only once, in the text for the ordination of bishop, describing that if the candidate for
bishop is to be ordained by the Patriarch, the candidate should be named as “elected and prepared by
the reverend metropolitans, archbishops and bishops”, but if the candidate is to be ordained by the
Metropolitan — “elected and prepared by God-loving bishops and honorable presbyterate”. Also it is
interesting that the Hieratikon puts Metropolitan higher than Archbishop, apart from the Greek
traditions.

The quotations commemorating either primate or bishop are given in full. The quotations keep
the original abbreviations (shortened words are restored in square brackets) and two colours. Also,
those parts of the Divine Liturgy are given where this Hieratikon does not commemorating the
hierarchs, but since it is common in modern practice, it could be interesting for the readers.

Hereby, I would like to express my cordial gratitude to the National Library of the Parliament of
Georgia and its staff, and especially those who were involved in the work of digitalization of the
unique editions kept in the National Library and of accessibility for the society.

13 Metropolitan Japaridze A., The Book of Ecclesiastical Canons of Georgia, Thbilisi, 2010, 258, 273, 290, 302
(in Georgian).
" Ibid, 260, 274, 298, 304, 321.
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Vespers

Great Litany, Page 27:

,,00[5]350930U30M3mbols B3g[9]6oLsL[s]bgwom, 3[s]GH0mbobms dnw[glwms, J[MobE]gl do[q]®
©0[5]3[™]60s, s y[mzgar]obs bsdw[glermls ELLOLS s gMobs JoboLsm[3]L M[Bwobs]a [do-
3o 30w mEmm]“

“For our Archbishop (name), for the honorable presbyterate, the deaconate in Christ and all his clergy
and people, let us pray to the Lord”

Litany of Fervent Supplication, Page 30:

,»,0903935 3[93906M9]d0m do[5]350930L3[Mm]3[m]boby Bg[9g]bols L[s]bgwom, s y[mzgar]ms
J[Oob@]gb do[9]6 da[s]oms B3[9]bmsm[3]L*

“Again we ask for our Archbishop (name) and all our brethren in Christ”
“Save, oh God”, Page 35:
,»090M3935 2[939069]d00 Jm[s]350930L3[Mm]3[m]bobs B3[g]bols, 6w g3oLgm3mbols U[s]bg-

Wom, 5 4[M39w]ms J[M0oLE]gL do[q]6 ddsms Bg[q]bmsm[3z]u*
“Again we ask for our Archbishop or Bishop (name) and all our brethren in Christ”

Orthros

Little Litany of Fervent Supplication, Page 40:

,»,0963935 393906091000 dm[5]350930L3[m]3[m]LoLs Bg[9]60Ls B[s]bgeom™
“Again we ask for our Archbishop (name)”

Great Litany, Page 49:

»For Archbishop...“ (shortened)

Litany of Fervent Supplication, Page 53:

,»,0903935 393906 9]0000 dFsms B3[9]16mom[3]6* (30980253505 Bg 8000000985 56 SGHOL)
“Again we ask for our brethren” (no commemoration of the local bishop)

Divine Liturgy (general)

Proskomedia, Pages 64-65

,»000L5  9[90amds] dmoemb dglsdg Lgwg s 09g[35]6: dmo3Lgbg d[gMIxEm  3[s]gom
d[m]y[35]09m y[m39w]bo F[5]OmEdsoidgwbo g30L3[m]3[m]ibo s g3olgm3mlo B3[g]bo
L[s]bgeroo.*

“After this the third bread shall be taken and commemorated: remember, oh man-loving King all the
Orthodox bishops and our bishop (name)”

10
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Divine Liturgy of St. John the Chrysostom

Great Litany, Page 76:

,,00[5]35693030m3mboby B3[9]bols Lls]bgwom, 3[s]Gombsbms dow[glarms, J[MGobEG]gl do[q]®
0[5]3[M]6m9s, s y[mzgar]obs bsdrE[glermbs sbobs s gMols dobobsm[3]L M[Bwobs]a do-
3560 30[EmEmm]*

“For our Archbishop (name), for the honorable presbyterate, the deaconate in Christ and all his clergy
and people, let us pray to the Lord”

Litany of Fervent Supplication, Page 86:
10903935 3939009000 JMN635M930L3M3MboLY B3[9]60Ls Lls]bgErom*
“Again we ask for our Archbishop (name) and all our brethren in Christ”

Great Entrance, Pages 92-93

,»0d3[916 y[mzggar]bo dmao3gbml M[xgseds]d ©[8gMmas]b B3g[9]63s6 Lolma[glagewls dobls,
ylegems]gy of @ dsMo@ob ©s glnbomlo v3[xbobsdoly. s[80]6* (dwz@gedorsgsiby
000000985 56 560b)

“May our Lord God remember all of you in His Kingdom, always, now and forever, and for ages of
ages. Amen” (no commemoration of hierarch)

“Among the first remember”, Page 103:

,»3[0039]ar[s] 8mo3Lgbg M[Boewm], dm[s]356930L3[m]3[m]bo Bg[g]60 L[s]bgwom, G[mdglwo
dmdserg fldos]oms B[g]bms 93eqlosms, d83[m]dom, gmiEbwgdom, 3[s]GHombbs, Lode-
0JLO0m, EOIRMIGMO0m, I[5]OHNd339mgmdom bo@yzgls d[9]6ols F[9ddsmo]@[gldoboms™.

“Among the first remember, Lord, our Archbishop (Name); granted him to Your holy churches in
peace, safety, honour, and health, unto length of days, rightly teaching the word of Your truth”

Divine Liturgy of St. Basil the Great

Great Litany, Page 118:

,,00[5]350930L30Mm3mboby B3[9]bols Lls]bgwom, 3[s]Gombsbms dmw[glarms, J[MobEG]gl do[q]6
©0[5]3[M]6ms, s g[mzw]obs L[o]dmw@awmls ©sboby @s geols doLoLom (3]l »[gwrols]e
90856 gowmz[m]o*

“For our Archbishop (name), for the honorable presbyterate, the deaconate in Christ and all his clergy
and people, let us pray to the Lord”

Litany of Fervent Supplication, Page 124:
,»,09039395 [393906Mgd0m] In[5]35M930L3M3MBobs Bg[9]6oLs L[s]bgarom*
“Again we ask for our Archbishop (name) and all our brethren in Christ”

11
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The words for the Great Entrance is missing and there is an indication to the Liturgy of St. John the
Chrysostom as follows:

5 gmb 59535 O[MIgen]o x9gM 0yml LymddgEs©, I0[gwds]b s o[s]3[MbBTs]6, 3[omsmE]s
md®[m]3060b Homg[s]bs 3[0b]s oMo [s]ML. blmeam] G[s]g[sa]b asl®[«g]wmb e[m]33s 0o,
gmb oo [s]dmbergs o B[9damds]  Fglewzols  godmg[s]eml  ols]3[m]bo o
3l516§gblgld[]ebs syowbs o[3]Lbs ©EdIBOL @> 0AYZL...

“And same should be said which is necessary by the priest and deacon as described in the liturgy of
the Chrysostom. And after the finishing of the prayer, the Great Entrance shall be celebrated but
afterwards deacon has to go out and stand on his right place and say...”

“Among the first remember”, Page 146:

,»3[0039]ar[s] mo3Laby M[Bowrm], Bmogsm g3oLzm3mbo Bg[9]bo L[s]bgmwom, ®[mdglwo
9m3s00eg H[osbls T9gblo 93agliosls, IdzMd0m, 3MEbwgdom, 35Eombbs, LodHmgwoom,
©OIAOIYMI0m, FoMMNE F339NJMO0M s oM 45dMIg3Y39wg000 Lo@yzls 8[9]60Ls
3980560]BH[g]d0bsbs™

“Among the first remember, Lord, our Archbishop (Name); granted him to Your holy churches in
peace, safety, honour, and health, unto length of days, rightly teaching the word of Your truth”

Liturgy of Presanctified Gifts

Great Litany, Page 159:
,,00003569305303mbobs Bz9boLs*
“For our Archbishop”

Litany of Fervent Supplication, Page 163:
,»,0903935 39390691000 dn[5]35M930L3M3[m]o[Ls BggboLsmzL]“
“Again we ask for our Archbishop”

Ordination of the deacon

Great Litany, Page 181:
,,000035693083m3mbobs B3960Ls Lobgwom*
“For our Archbishop (name)”

Ordination of the priest

Litany of Supplication, Page 186:

,»00[5]356930L3[M]3[M]bmbs B3[9]6obs L[s]bgrom, 3[gloowsw dn®[glermdobs sdobm[3]l s
f[0o]obs 3ol B[s]berobsm[z]l, dd3[M]d0bs, LodMmgwols s 3b[m]MgdoLsm[3z]l boddgms
3[9lewms dobmoms M[geols]e [0ds5]M [3ommEmo]*

“For our Archbishop (name), for good priesthood of this [to be ordained] and his holy house, peace,

health and salvation by his hands, let us pray to the Lord”
12
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of King Vakhtang VI

Ordination of the bishop

Presentation of the candidate, Page 189:

1,090 §[00s]m ©[AgBm]mbs, s©3[s]el dn®[g]lwmdm[s]3560 bomobbls B[gols G-
39%olsbs s dmoyg[s]696 bsdbo g3oL3M3Mbbo 3[ger]on Eolbdols Aol g3olzm3mbls ]Gy -
39600 396M3dm GHM[5]39Bobs. blmwm] foabol d3ombg[glwo d[s]OEbgbom 39Mdm dmg[s]al s
foabls dsl Jobgadl, G[mAglels d[ob]s faMow [s]OL Lody[3s]bo gug. »3gmvy 3[s]GHM0sdo sGOb
090, 03Y3L 535L [s]obs J[A]oms: 3s8MOBYMo s BMmIBsYd[w9]wo LAY M™MS F0d)-
530G, d05350950L3M3[M]LmS s g3oL3M3[Mm]ms do[q]®.m3[glom BoG®s3MmoE0
33[MOD]bggl, 090 0GYZL 5Tsb: y[s]dmMPgmEo s FMmIBoId[w]wro ©[AG™m]oLA[Mm]g35M g0
930L3[m]3[m]bms s VoMM In[g]wms do[q]G™.

“After the chant of “Holy God”, the hierarch shall go up to the altar and the candidate shall be brought
by three bishops, stood on the right hand of the holy table, and book reader shall come on the left hand
of the candidate and give the book where these words are written. If the Patriarch is ordaining, shall
say with high voice: “elected and prepared by the reverend metropolitans, archbishops and bishops”, if
the Metropolitan is ordaining, these shall be said: “elected and prepared by God-loving bishops and
honorable presbyterate”

Ordination text, ibid

050IOMM 8[s]wo, Glmdger]o ylmgws]wgy Mdww[n]Ogds]bs B3[9]6Ls 337MBIBL s Bs]3-
ag35690[s]bs Bg[9]bLs 50[5]3LgdL, s [5]6sh0bgdl w[dMm]ol d[m]g[35]Mgbs Lls]bgaroom
800)Md0LsR0 930L3[M]3[m]ls©, V[dMm]03Ws3[wY]erols s8ob Jls]w[s]Jobs bls]bgwom, 30-
w[m]gmom 5dobm[3]8, M[sem]s ©0333MML 3oL M[sb]s BoEEdsb y[mgws]w fdowobs Lvy-
0536 .

“The Divine grace, always healing those being infirmed and completing those being lacked, ordains
the God-loving Priest (name) to the office of Bishop, of God-protected city of (name). Let us,
therefore, pray for him, that the grace of the All-Holy Spirit may come upon him”

Litany, Page 191

,,0m[5]35M930L3Mm3]m]bobs B3[9]6ols B[s]bgwom s dREgEMmdols, d9Hg3bols, ddzMdOLY,
LoIOMNYEOLS s (3b[M]MGdOLIM[F]L Loddgms J[gen]ms Tolmsls M[Bwobs]a do[TsMo 3o m-
GMo];

“For our Archbishop (name) and priesthood, sustenance, peace, health and salvation by his hands, let
us pray to the Lord”;

,0mboLs 5oL V[AGMOLs]a L[s]bgwom, 5§ 3[glar ILBIMEOLS 3ol g3olgm3[m]bo s 3b[Mm]-
69005 JoLoLOM[3]L, M[BEoLs]e o[ JoErmEmm™.
“For this servant (name) of God, now ordained as bishop and his salvation, let us pray to the Lord”.

13
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6. Conclusion

The Hieratikon of the King Vakhtang VI clearly shows that the Church of Georgia was using
the Greek-style simple way and had been commemoration the primate of the church without specific
titles, in shorten form. Should be underlined also that liturgical commemoration of the primate of the
church, according to all the Charters since the restoration of autocephaly, has not ever been in full
form and besides, there was not any canonical ruling for addition of other titles to the primate of the
church.

Taking into consideration, it should be advisable and desirable, if the Primate of the Apostolic
Orthodox Church of Georgia to be commemorated as follows:

Full form: “For his Holiness and Beatitude, Catholicos-Patriarch of All Georgia, Archbishop of
Mskheta-Tbilisi and Metropolitan of Bitchvinta and Tskhum-Abkhazia, Ilia...”

Shorten form: “For his Holiness and Beatitude, our Catholicos-Patriarch Ilia...”

We express our hope that this shall be taken into consideration by the Patriarchate of our
Church and clergymen.
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Zurab Dzlierishvili’

Implication of the Principle of Nominalism upon Fulfillment
of a Monetary Obligation

Monetary is the obligation’, the object of which is the payment of a certain amount of
money.” According to common understanding, money, as an economic category and an
article of commerce, accomplishes certain duties in public relationships. The concept of
money is a part of not only the economic life, but also of the legal world.’ The duties of
the money are identical functions both in private and public law relations, encompassing
the universal option of evaluation, transfer, and accumulation of values, being a
settlement unit as well.

Based on the analysis of the doctrine and judicial practice the paper discusses not
the specificities of fulfillment of a monetary obligation in general, but rather the legal
nature of the so-called principle of mominalism' envisaged by Article 389 of the CCG.
This rule aims at promoting the development of market economy and procurement for the
sustainability of civil-law relations.”

Key words: Monetary obligations, the principle of 'nominalism'; Article 389 of the
Civil Code of Georgia (CCG).

1. Introduction

Money is a universal medium of exchange in civil-law relations.” Money is the phenomenon,
the origin and existence of which depends on public and economic relations and it can operate only
when such relations exist, within the frame of these relations.® Money is what money does.’

Each and every participant of civil-law relations can acquire some property wealth against the
payment of money®, which wealth will be transferred thereto by the counterpart of the relation in
exchange of the paid money’. The buying power of money is based on the confidence, the participants

Judge of the Civil Chamber of the Supreme Court of Georgia; Doctor of Law, Professor at the Faculty of
Law at Ivane Javakhishvili Tbilisi State University.

! Donnelly M., The Law of Banks and Credit Institutions, Dublin, 2000, 369.

2 Weiler F., Schuldrecht AT, Baden-Baden, Nomos, 2012, § 9, Rn 2.

> Mann F. A., The Legal Aspect of Money with Special Reference to Comparative Private and Public
International Law, 5" ed., Oxford, 1992, 3.

Meskhishvili K., Topical Issues of Private Law, Vol. I, GIZ, Tbilisi, 2020, 128 (in Georgian).

Griineberg Ch., in Palandt O., BGB Komm., 78 Aufl., Miinchen, 2018, § 245, Rn. 2.

Kakulia R., Khelaia G., General Theory of Money Circulation and Credit, Tbilisi, 2003, 18 (in Georgian).
Omlor S., Geldprivatrecht Entmaterialisierung, Europdisierung, Entwertung, Mohr Siebeck, Tiibingen,
2014, 51.

8 Chanturia L., Credit Security Law, Tbilisi, 2012, 7 (in Georgian).

’  Asatiani R., Money and Monetary Systems, Tbilisi., 1996, 31-32 (in Georgian).

N o v A

15



Journal of Law, Nel, 2020

of civil-law relations have in it."’ The value of a banknote, like the value of goods, is defined on the
basis of demand-supply ratio and never is an absolute constancy."'

The law cannot create an universal medium of exchange, as it is unable to define whether what
the object of free-will transaction can be (principle of freedom of contract).'? In civil-law relations in
the case of a credit” and transactions, that postpone the performance, a state is given an option to
define the object that will act as a medium of fulfillment of the obligation."* The legal medium of
payment substitutes any object of obligation even when the fulfillment of obligation in kind deems
impossible and does not exempt a debtor from the payment of relevant monetary compensation to a
creditor.

The legal importance of the status of a legal medium of payment, delegated upon banknotes, is
that the creditor's refusal to receive the legal medium of payment, constituting the object of fulfillment
of the obligation, results in legal consequences, that are related to the default of the creditor (mora
creditoris)."”

As per Article 383 of the CCG, a monetary obligation is expressed in national currency. The
parties are free to set monetary obligation in foreign currency as well, provided that the foregoing is
not prohibited by law. Currency is the monetary unit of a country,'® underlying the monetary system of
the country concerned.'” A monetary obligation can be either interest-free or interest-bearing (DCFR,
Principle 1:104)'"", the amount of which can be defined by a contract (contract interest)*’ or by law

(statutory interest).”'**

Keynes J. M., Allgemeine Theorie der Beschiftigung, des Zinses und des Geldes, Aus dem Englischen neu

libersetz von Nicola Liebert, Buch V, Kapitel 19, Berlin, 2017, 145.

i Issing O., Stabiles Geld — eine Illusion?, Mohr Siebeck, Tiibingen, 2019, 5

Zoidze B., Reception of European Private Law in Georgia, Tbilisi, 2005, 268 (in Georgian).

" Chanturia L., Credit Security Law, Tbilisi, 2012, 7 (in Georgian).

""" Wittreck F., Geld als Instrument der Gerechtigkeit BRILL, Ferdinand Schéning 2002, 165 ff, <htpp//www.
Schoéening.de/view/title/45057> [20.03.2020].

S Griineberg Ch., in: Palandt O., BGB Komm., 78 Aufl., Miinchen, 2018, § 293, Rn. 10.

Lando O., H. Beale H. (eds.), Principles of European Contract Law, Parts I-1I, Kluwer Law International,

The Hague, 2000, 374.

""" Griineberg Ch., in Palandt O., BGB Komm., 78 Aufl., Miinchen, 2018, §244, Rn 3; Smidt-Kessel M., in:

Priiting H., Wegen G., Weinreich G., BGB Komm., 14. Aufl., Luchterhand Verlag, K6ln, 2019, §244, 369.

Draft Common Frame of Reference — DCFR, as a project was launched by the EC in 2005. For the time

present this document constitutes the collection of the key private law institutes, offering the overview of

domestic law, doctrine and judicial practice of almost all the EU Member States. Schulte-Nolke H., Clive E.,

von Bar Cr. (eds.), Principles, Definitions and Model Rules of European Private Law: Draft Common

Frame of Reference (DCFR), Outline Edition, Miinich, 2009.

Y Jansen N., Zimmermann R., Was ist und wozu der DCFR? NIW, 2009, 3401.

0 Zoidze B., Chanturia L., Zoidze B., Ninidze T., Khetsuriani J., Shengelia R. (ed.), Commentary on Georgian

Civil Code, Book Three, Tbilisi, 2001, Article 383, 267 (in Georgian).

With regard to interest in monetary obligations see: Shotadze T., Mortgage as a Security Mean for a Bank

Credit, Thbilisi, 2012, 138-142 (in Georgian).

Meskhishvili K., Payment of Interest in the Case of Overdue Payment of Money (Theory and Judicial

Practice), “Georgian Business Law Review”, V Issue, 2016, 7 (in Georgian).
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2. Essence of the Principle of Nominalism

Of paramount importance in regard to the fulfillment of monetary obligations is whether the
change (loss or gain) in monetary exchange rate (buying power) further results in the change of the
quantity of the banknotes? According to commonly acknowledged opinion a debtor is required to
repay the debt in the same quantity of banknotes, that corresponds the time of origin of the debt. This
principle of fulfillment of a monetary obligation is called the principle of minimalism and is
acknowledged by the law and judicial practice of all the advanced countries.”

The principle of nominalism was first established by the English judicial Practice back in 1604,
in Gilbert v Brett Case: the debt should have been paid in England by the unit of “Current and Lawful
Money of England". By order of the Queen Elizabeth, the composition of coinage was debased before
the payment fell due. However, the court obliged the creditor to accept debased coinage according to
their denomination, i.e. according to value they had for the moment of origin of the obligation. This
laid the foundation for making similar decisions by English courts in other cases as well.**

"The change in the buying power of French monetary unit does not result in the change of the
nominal amount of debt. This principle stems from the works of Aristotle and the XVI century French
lawyer Molinaeus, and it became a legal principle after the adoption of the Napoleonic Code."* In the
United States the principle of nominalism operates™ on the basis of case law.”” With regard to the
principle of nominalism in German law see.”®

Under Article 389 of the CCQG, if before the date when payment falls due, the monetary unit
(rate of exchange) appreciates or depreciates, or if the currency was changed, the debtor shall be
bound to make payment according to the rate corresponding the period of origin of the obligation. In
the case of a change of the currency, the conversion relations shall be based on the conversion
rate that existed between these currencies on the date of the change of the currency.

Article 389 of the CCG can be conditionally divided into two parts: the first one can be the
change in the buying power of the currency from the moment of origin of the obligation until the date
of its fulfillment, and the second part - the change of the currency, i.e. the substitution of the old
monetary unit with the new one. "The concept of "rate of exchange", given in brackets of the first

sentence of Article 389 of the CCG is recognized as a legislative shortcoming."*

B Meskhishvili K., Online Commentary of the Civil Code of Georgia, Article 389, field 3, <www.gccc.ge>

[30.03.2020] (in Georgian).

Drzlierishvili Z., Specificities of Fulfillment of Monetary Obligations, Tbilisi, 2005, 39 (in Georgian).
Lobzhanidze P., Exchange Rate in Monetary Obligations, Man and Constitution, Ne 3, 2000, 70
(in Georgian).

Lenihan N., The Legal Implications of the European Monetary Union under U.S and New York Law, 72,
<http://ec.europa.eu/economy_finance/publications/publication11220_en.pdf> [30.03.2020].

Drzlierishvili Z., Legal Nature of Contracts on Transfer of Property under Ownership, Thilisi, 2010, 330
(in Georgian).

Gruber G., Geldwertschwankungen und handelsrechtliche Vertridge in Deutschland und Frankraich. Bes-
tandsaufnahme und Aussichten fiir das europdische Wahrungs und Privatrecht, Berlin, 2002, 41.

¥ Vashakidze G., Civil Code System of Complicated Obligations, Tbilisi, 2010, 98 (in Georgian).
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"The Court explained that the content of Article 389 of the CCG provides for two legal
preconditions, specifically: the application of the principle of nominalism in the case of devaluation of
the currency (rate of exchange) and change of the currency."*’

"Denomination" means the amount of currency, depicted on a banknote (10 Lari, 50 Lari, etc.)
and respectively, the debt should be repaid in the same unit. Hence, the object of obligation is a certain
amount of currency and not the buying power of these units.*' "Currency fluctuation is quite a normal
phenomenon in a market economy and principle of nominalism is the medium for maintaining
financial stability just in such cases."**

"A monetary obligation is construed fulfilled when covered in the amount of currency
denominations and not on the basis of the buying power of the latter, what, as a general rule, is a
category that changes over the time." *> Smooth operation of international monetary system is
associated with the stability of change in the exchange rate.’* "Changes in the buying power of a
currency does not change the amount of debt, does not constitute grounds for revaluation of the
payable amount. Irrespective of these changes the buying power of money is defined according to
nominal value. When speaking about the exchange rate of money, the account should not be taken of
the exchange ratio of national currency with the foreign one, but rather the buying power of specific
currency as a payment medium."> "Buying power depends on economic processes distinctive of
market economy."*

"The Court did not uphold the assertions of the employee regarding "inflation amount", as with
this respect the Appellant failed to formulate his claim in a manner as to allow for comprehensive
definition of normative content of the legal ground of the claim (e.g. Article 389 of the Civil Code of
Georgia) and relevant scrutiny.”’ "The Appeals Chamber stressed that there are no conditions,
prescribed by Article 389 of the CCG for claiming the compensation of additional amount due to GEL

devaluation and, respectively, legal grounds for meeting this part of the claim."**,

% Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-1162-2018, dated 08
February, 2019.

3! Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-217-207-2016, dated 20

May, 2016.

Tskepladze N., Payment of Monetary Obligations in the Case of Change of Currency Unit, “Georgian Law

Review”, Ne 1, 2003, 194 (in Georgian).

Fox D., The Case of Mixt Monies: Confirming Nominalism in the Common Law of Monetary Obligations,

Cambridge Law Journal, 70(1), March, 2011, 144-174.

Eichengreen B., International Monetary Arrangements for the 21st Century, Integrating National

Economies, Washington, 1994, 29

Meskhishvili K., Impact of the Change of Currency Rate on Civil Relations, “Georgian Business Law

Review”, V Issue, 2016, 7 (in Georgian).

3 Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-870-1138-2005, dated 09
March, 2006.

7 Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case No AS-1190-2018, dated 12
April, 2019.

¥ Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-1096-1125-2011, dated 6
October 2011.
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"Changes in the buying power of the currency do not change the amount of debt, does not
constitute grounds for revaluation of the payable amount. Irrespective of these changes the buying
power of money is defined according to denomination."** Upon fulfillment of a monetary obligation,
the obligation should be covered according to borrowed amount, as the object of monetary obligation
is the certain amount of banknotes.""'

"The purpose of Article 389 of the CCG is to promote the development of market economy,
procurement for the sustainability of civil-law relations. Upon repayment of a debt, the legislator
focuses not on the buying power of the denomination, but rather the denomination itself and amount of
currency units."**

Worth mentioning with regard to the principle of nominalism in the legislation of advanced
countries is the fact,” that after the introduction of the single currency unit - Euro, the problem of
definition of the debt currency and payment currency in trade relations lost its practical importance in
countries that joined the new currency system, as in such obligations the debt currency and the
payment currency are the same.

However, many countries still have different monetary systems, the names of currency units of
which do not coincide. Hence, in the case of devaluation or revaluation it is important to define,
whether the currency of which country is the debt currency and the currency of which country is the
repayment one as the principle of nominalism applies to debt currency and the change in the value of
payment currency has no impact on the economic content of the obligation.**

"If a monetary obligation, defined in a currency other than Euro, is to be fulfilled within the
country, than the payment should be made in Euro,” except for the case, when paying in other
currency is explicitly negotiated.*® If a monetary obligation is defined in a foreign currency, a debtor is
entitled to pay in currency of the country, where the payment is made if the parties have explicitly
agreed about the foregoing (Article 84 of the Law of Obligations of Switzerland, judicial practice of
the UK and Germany.), according to the exchange rate, existing for the date of payment.*” Worth
mentioning is that there might be an agreement between the states themselves for the maintenance of

the stability of the currency and prevention of devaluation. There are such agreements entered between

% Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-217-207-2016, dated 29
May, 2016.

% Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-762-730-2016, dated 16
January, 2017.

1 Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-347-323-2010, dated 19
July, 2010.

# Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-130-122-2017, dated 23
March, 2017.

B Weiler F., Schuldrecht AT, §9, Baden-Baden, Nomos, 2012, Rn 8.

* Dzlierishvili Z., Contract Law (co-author), Tbilisi, 2014, 262 (in Georgian).

¥ Grothe H., in: Bamberger H. G., Roth H., Hau W., Poseck R., BeckOK BGB, 53. Aufl., Miinchen, 2020,
§244, Rn. 1-3.

* " Grundmann St., in: MiiKo, BeckOK BGB, 8. Aufl., Miinchen, 2019, §244, Rn. 2.

47" Dzlierishvili Z., Legal Nature of Contracts on Transfer of Property under Ownership, Tbilisi, 2010, 331
(in Georgian).
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the certain EU Member States, aiming at Euro's stabilization.*® The International Monetary Fund tries
to act as a guarantor for the fulfillment of obligations, to ensure the stability of the international
monetary system.49

In monetary obligations, expressed in either national or foreign currency, money acts as a
payment medium. In international commercial and banking practice currency is sometimes construed
not as a payment medium, but rather as a generic thing, that can be bought. The basis of such relations
are the currency exchange transactions.” Hence, it is necessary to differentiate between monetary
obligations and currency exchange transactions as unlike monetary obligations, the principle of
nominalism does not apply to currency exchange transactions.’'

"In the case concerned the sales contract set the price in the USD, while the obligation was
fulfilled - the amount was paid - in GEL. The Appeals Chamber stresses that the application of Article
389 of the CCG is not relevant with regard to this case as the normative content of Article 389 of the
CCQG regulates such legal relations, when the case concerns monetary obligations, when the amount of
monetary obligation is defined, however the currency exchange rate or currency unit has changed from
the date of origin of the obligation before the date of fulfillment thereof."">

"Irrespective of applicants' claim, that the currency unit suffered inflation since the date when
they transferred money and thus, the payment obligation was to be imposed on the defendant in the
USD. The court stressed, that the applicants made contributions to partnership at different times in the
national currency - GEL and respectively, the dependant was to be imposed the payment of money in
favor of the applicants in GEL".>

"The Court stressed, that upon compensation of damages, the damages in expert opinion, that
Court relied on, were calculated in the national currency (GEL), respectively this is not the case of
appreciation, depreciation or change of currency."**

Article 389 of the CCG can also be applied in the case of denomination™ (appreciation or

depreciation of currency unit) or hyperinflation or change of currency."*®

*®  Hofmeister H., Goodbye Euro: Legal Aspects of Withdrawal from the Eurozone, European Legal Studies

Center, Columbia University Columbia Journal of European Law, Fall, 2011, <http://www.lexisnexis.com/
hottopics/Inacademic/> [30.03.2020].

Feibelman A., Europe and the Future of International Monetary Law, Symposium Issue: The European
Sovereign Debt Crisis: A Critical Assessment of the Euro & European Monetary Union, Transnational Law
& Contemporary Problems, 22Spring, 2013, <http://www.lexisnexis.com/hottopics/Inacademic/> [30.03.
2020].

Drzlierishvili Z., Specificities of Fulfillment of Monetary Obligations, Tbilisi, 2005, 25 (in Georgian).
Dzlierishvili Z., Tsertsvadze G., Robakidze I., Svanadze G., Tsertsvadze L., Janashia L., Contract Law,
Thilisi, 2014, 248 (in Georgian).

Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case No AS-1298-2018, dated 22
March, 2019.

Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-762-730-2016, dated 16
January, 2017.

Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-217-207-2016, dated 20
May, 2016.

Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne3/K428, dated 05 April, 2000.
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"The Appeals Chamber stressed, that Article 389 of the CCG cannot be applied in the case of
normal depreciation of the currency exchange rate, as this process is distinctive of every country: it is
applied when the face value of the state money is changed or there is a case of hyperinflation (very
high level of inflation, which is often defined as inflation, the monthly level of which exceeds 50%
over a long period of time). When the case does not concern the change of the denomination by the
state or hyperinflation, Article 389 of the CCG cannot be applied."”’

3. The Principle of Nominalism as the Manifestation of Public
Order in Civil-law Relations

The principle of nominalism can be regarded as the manifestation of public order in civil-law
relations®®. "Public order promotes the establishment of moral and fair civil-law relations. The freedom
of civil-law relations is limited and is bound by certain public interests."*’ "Public order is also a set of
rules, embodying the core and fundamental interests of the state, the stability of the state is based
on."®

According to the principle of nominalism, 1 Lari is always 1 Lari, in any situation, irrespective
of loss or gain in buying power of the money. If parties provide for potential change in money
exchange rate, they may safeguard themselves against negative consequences through various
stipulations. If this is not the case, owing to objective will of law, nominalism will act as a presumable
norm and, respectively, the parties will assume the risk of potential negative consequences resulting
from this norm: if there is a gain in buying power of the money for the moment of repayment of the
debt, this will act in favor of the creditor and the debtor has no right to rely on this situation to his own
benefit. And if there is a loss in the buying power of the money for the moment of debt repayment, the
creditor mechanically becomes the bearer of this risk and neither the latter is entitled to use this
situation against the debtor.®’ Sometimes the principle of nominalism places a creditor in a grave
position and creates certain benefits for a debtor.®*

The Appeals Chamber stressed that "Article 389 of the CCG cannot be applied in the case of
nominal depreciation of money exchange rate. Correlation between GEL and some foreign currency
cannot be taken as a criterion for GEL depreciation as it is a well-known fact that GEL rate against

6 Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case No AS-1298-2018, dated 22
March 2019.

7 Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case No AS-54-54-2018, dated 13

February 2018.

Meskhishvili K., Impact of the Change of Currency Rate on Civil Relations, “Georgian Business Law

Review”, V Issue, 2016, 3 (in Georgian).

** Ruling of the Civil Chamber of the Supreme Court of Georgia in the Case Ne AS-501-475-2015, dated 31
March, 2016.

% Chanturia L., General Part of Civil Law, Tbilisi, 2011, 357 (in Georgian).

81 Zoidze B., Chanturia L., Zoidze B., Ninidze T, Shengelia R., Khetsuriani J. (ed.), Commentary on Georgian
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foreign currencies is fluctuating, it may gain with regard to some foreign currency and lose with
regard to some other. However, insofar as the guarantor was supposed to perform his obligation
according to the USD exchange rate existing for the moment of payment, the principle of nominalism,
envisaged by Article 389 of the CCG does not apply."®

Dispositional nature of the rules, establishing the principle of nominalism, allows the parties to
apply legal remedies, developed by civil-law and trade relations, aiming at the protection against
currency devaluation. The legal remedies are applied by the court of law and due to prior agreement of
the parties (protective stipulations); or without prior agreement of the parties (compensation of
damages in the case of overdue payment, resulting from currency devaluation, etc.).**

"The Appeals Court explained, that if parties provide for potential change in monetary rate, they
may protect themselves against negative consequences through various stipulations. If this is not the
case, owing to objective will of law, nominalism with act as a presumable norm and, respectively, the
parties will assume the risk of potential negative consequences resulting from this norm."®’

4. Relation of the Principle of Nominalism with Contract Adjustment
due to Changed Circumstances

A matter of practice is whether or not the principle of nominalism is applied in the case of
adjustment of a contract due to changed circumstances.”® By means of Article 389 of the CCG the
legislator has already regulated the exemption, which aims at procuring for the stability of prices and
protection of the consumers. In the case of conjunction of Article 389 of the CCG (payment of
monetary obligation in the case of change in currency rate) and Article 398 of the CCG (adjustment of
a contract to changed circumstances), it is not justified to give preference to Article 389%”. When
discussing this issue, it should be evaluated on a case-by-case, whether to what extent and when
should the change of currency unit or in currency rate be regarded as such a change that has an
essential impact on the content of a contract®. Specifically, whether this change is such a circumstance
for the parties that, if accounted for, both or either of them would not have entered into this contract or
made it under different conditions.”” Was the change of the circumstance concerned predictable by the
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March 2017.
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parties? Furthermore, the change of circumstances should be apparent and should result in grave
consequences for the debtor. "The institute of impossibility to perform does not apply to monetary
obligations (Geld muss man haben). The impossibility to perform a contractual obligation may
become a ground for exemption of a debtor from liability only in cases, explicitly prescribed by law.”

Stipulation of Article 389 of the CCG should basically be regarded as an exemption rule with
regard to Article 398 of the CCG as it regulates different legal consequences in the case of change of
the currency unit (rate).”' The key precondition for the application of Article 398 of the CCG is such
an apparent change of circumstances after the execution of the contract, in the case of accounting for
of which, the interest of the parties (or either of them) to enter into a contract would be less probable.
The change of the circumstance should be deteriorating the position of one of the parties to such an
extent that claiming unconditional performance of obligation from the latter should disproportionally
violate his interests.”” Respectively, if the aforementioned preconditions are present in terms of the
change of monetary unit, its rate or the currency, the purposes of both rules should be followed.

"The impossibility of adjustment of a contract to changed circumstances constitutes the
statutory precondition for the termination of a long-term contract (Article 399 of the CCG)."” "Article
389 of the CCG can be applied in long-term relations only in the case of essential change of
circumstances (Article 398 of the CCG), when it becomes necessary to adjust the contract to changed
circumstances."”* Article 389 of the CCG applies when a party bears the obligation to pay money." ”
"The Appeals Chamber explained, that as concerns the application of Article 389 of the CCG, in long-
term relations (payment according to exchange rate existing for the moment of origin of the
obligation) it can be applied only in the case of essential change of circumstances (Article 398 of the
CCG), when it becomes necessary to adjust contract to changed circumstances."”® "According to the
judgment of the Appeals Court, in the case concerned, the position of the debtor has not deteriorated to
the extent for claiming unconditional performance of the contract from him to disproportionally impair
his interests, respectively, the preference is to be given to the principle of nominalism, prescribed by
Article 389 of the CCG.""’

"The Appeals Chamber explained that the principle of nominalism applies only to the change in
buying power of the currency and the question of application of this principle should not be raised
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