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03939060 3gbEMEmadal Jobssmbo bgemdg 3G mmgdolb e@gdolb 3mdgb@do LErmmnsw 496 3390 56
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(3999, 0. oM xsboobs s B. Fydgmsedzocnl momadabo, md., 2014, 221.

Palandt/Heinrichs, §315 Rn. 6. ab. (3080Mgds: Looschelders D., Schuldrecht AT, 3.iberarbeitete Auflage, Carl Hey-
mans Verlkag, Rn. 243.

OLG Frankfurt am Main, NJW-RR 1999, 379.

Brox/Walker, Allgemeines Schuldrecht, 37. Aktualisierte Aufl., Miinchen, 2013, 71, Rn. 6.

>’ Hiitte F., Helborn M., Schuldrecht AT, 3. Auflage, Verlag Dr. Schmidt R., 2005, Rn 53.
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30639 La3sMNMNIBMBAL LodgMgda gosnmsobgds s 3Ms 35dnb, MmEgbsg bobsdsmmem
Lbgoggem gobbodmgmgdsl LEmMms 8006633[}.58

LLg-ob 319-g 3bemals 3g-2 bobool Mobobds, vy bymdggMnmgdal gMm-gfmm dbamgl
139300 ©MInboMgdmmo 3am3smgmds dabamdy, 35dnb Logdnsbmdol 83 bggMmda dob gzobHgds
bgmdg30mmgdal a©gdal 3ommgdamgds. dob o6 dgudmos 3mbGMe396EL Nbogmdzmme dgb-
2035bmb bgmdg3mmadol sGemobsdsmn 3ommdgdo. smbadbymo bm@mds Bomdmowggbl 3mb-
B©030698al ndoemgdol 3mobon& dogomonl, Ms MMLsg dsbsM by m3nboMgdnmoa bndogddo
39mEgdMmos ©smb ImIbIsmgdgmmsb bymdgzMmgds, FogMad sdsgoMmmuman 53 bmmdal
dgmeg boboomgdol omdds gs653830(390L bgmdgz@mmagdol ©gdnmgdsms badsMmmnsbmdal
360b(303L, Moms bgmdgidmmgdalb dmng@mds 8bacmagd 396 dgdmmb gomEgdnmgdal doMmdams
356boBdmgHs Jbmmme bogmmsto 0b@gGgbgdal gsmgamabBobgdna.”

Lo gobmab s353d065d00m, YYbEs nymb o9 5Ms bgmdgzEnmgdol 30Mmdgdol 3obbobem-
360bob 3mbEM39b@ 0 ndsgMmmumae gomEgdymo oMo Jgmmg dbomal dndomo, sGLYdMAL &b-
B bbgoabbgomds. 88 30mbzodg dmaswn 3sbabal aso393s bomdmmmagbgmos. 0dob abaoag-
bo, 3MbgdmdL o oM 33g35M0 3omEadmgds, ymzggmo 3mbiMmg@mmo dgdmbggzol aobdem@g-
oo Mbrs ©anbrgl, dsamed Rzgmmgdmng dgdmbzgzedo 83sL Mbos ©o39mMBbAM®, o930
bgmdg3emmgdal dbamg bgmdgzmnmgdol dgbEmmgdom doMosdnm QoOB@UﬁgbaégQOo.ﬁo bo-
obgnbom dgzombgsl gobbsgnm@gdamo 360d369mmds gbogdgds gomal goosznmgdal dgogag-
60bm3nb.61 09 565b7L0L dgdm@oboo 3obmb3gdgmb LyMos bymdgimnmgdal JobosMbol gob-
LodEgE0L JoMEngo gD gogblbs. 3 obsbgbal gomgdyg, Loddg LogMmm Lobomhgmm Bomdmgdal
©> >0bBnmgdol Bgbom Mbos Bobmmoym.®? bymdg3Gmmgdol dbsGgb bL3gosma® dmmbmsbow
dgmdmaos sbggg bgmdg3Emmgdalb gool dmbgmes goﬁbo%Qgﬁ)mb.%

3.1.1.4. 356L5>Dm3M> Mm330byagasma 336bxgab baggmdgzgmdy

abd64 5 0M0EOMmO ModgMe@ms Ladsmmmnsbmdalb Logydggmdg gobbsdmzMobagsb
3565bb35398L go6LoDNZMIL MogoLYYGamn gobbgol bogydzgmbg. oy dbaMggdo dgmsebbdwmgdo-
o6, M3 gomEgdymgdol go6babrgMs Mbws dmbogl gMom-gMomn dbamol magobyygama gobbygal
boggmdzgmdy, LadoMmmENobmdolb Laggydzgmdg gomEgdnmgdol gobbodmgMmal bmmM3gdo o6 go-
8m0536360.65 03 dgdmbgzgzedo, o domsdmbomo 3gmebbdgds agzedsb Labgdg bgmdgzGmmadol
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dmogmodgomo B., (39M 33597 8., Gmdsdodg 0., bgobsdyg a., 39% (33509 ., xobsdns ., babgmadgz@mmgdm be-
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306md980L mogobmgamo asbbxgob Logymdggmdg asbbodmaMobmab s 39330Mgdnm, Lobsdsm-
ommb goebyzg@nmgdol domgds LadsMomnsbmdal boggydggmdg sme® dgqgdmygds.

030l dgbodmBdgdma, dgmobbdbgb oy oMs dbafMggdo gomEgdymadol bodsMomnsb o6
»330bg5m0n asbbgom gobbadmgMmody, ynmemmgds Mbws 309d(39L s dgmsebbdgdals bodyzoe--
bo@yzom 360d369mmmdsl, 365390 d0bssMLL. ngoMommgds, MM LadsMmmnsbmdoo gobbsdmgms-
bg 3goobbdgds sMLgdmMAL, oy Jsgsmomnbomgal, bymdgzMmmgdsdn dm39dmmos ocdds:

« 66
»BobbY 3900bb3gds Moo GM39dmNs”.

3.1.2. 336L>dm3zMs Igbsdg 30Mmab (306Mgdabl) dogm

LL3-0b 325-9 Fgbeal FobssMbowsb gsdm3Enbaty, bgmdgiMmgdal dbofmggda dgndmads
obg3g dgmebbdwbgb ndsDy, MmM3 dgbEmmgdal dnbos@bl gobbabmgmagl dgbedg oMo, 56 Modwyg-
60dg 39Lodg 3ofa. sbgom dgdmbgggel saamn v93L 35306, MmMEaLss gbHmmgdol go6LsbMzMo-
Loogol s9y(30mgdgmos L3g(3nomyMo Gmgg6067 o ddsg@MmMmoE, LabgmdgzMnmgdm gomg-
d9mgds bomdob mombds 306M3s mbos 60@05330@(0[).68 sbgo MU, o30mgdgmoas dbsmgoms dg-
®5bb3gd0L 5MLGEMES 030l MOMSDY, M3 gomEadymgdal gobbabdmgMmal MRmgds dgbadg 3oM-
by (96 M98009603g 3gbadg 3061Dg) goowab.

03 bgmdg3mmgdsdn, Gm3gmo Igbedg 3060l bgdom nwgds, bLatagdmolb dodmgdo 3gbady
3060 o6 BoM3maagbl bgmdgzmmagdol dbamgl. dombgosgsm 530bs, ob o6 046gds goggdamo
39b0dg oMo bmEM3ol d0Dbgdabomgal, Maemash ol abgzgs NRMmydsdmboma gobbabrgmmb dg-
»obb3gdyma dgbEmmagds, Mmam s bgmdgzmnmgdal 8[‘)063.69

3.1.2.1. 35LEYmgdab 336LsdmgzMab LadsManmgdMmngn bmAdgdal dabssmba

Lodysobo@yszomo aoggdom, 3gbadg 30Mgdl Mbos gowaggo dgbEmmgdal gsbbadrgmnb
QBRmgds; 3mbodbymolb 4393 ngmobbdgds sbggg Ibmmme gHomo dgbBymadol gaob6babdrgMals
dgbadmagdmmds. dsgomomae dgagzodmoas gabgobomma dgdmbgggs, Hmmabsag »° s ,0° ©gdgb
bobyo@mdolb bgmdg3@mmmgdsl bobs@dg 03 3ofmmdom, Mm3 ,a"3 Mbos asbbsdmgHmML babyo-
mdob gabo s dgbEmmagdal sanmo.

bdomMoe dgboedg 0o 3omEgdnmos 5Md sGMaMmbgdamon dgbEmmgds 3go3bmb, Momes goby-
LoDEgMgmo bymdgzMmgds bodwgamo gobsmb, 5Ms3ge BabsbBESM go6DMobmma, dogsd dbm-

mmE bgmdgyMmgdolb ooagbgmo dobssmbo ©so@g0bmb ob (39m3gmmo 3oMmdgda gobbaber-

66 Brox/Walker, Allgemeines Schuldrecht, 37. Aktualisierte Aufl., Miinchen, 2013, 71, Rn. 8.
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36mb, Mmdmgdbsaz 9Me30M@adnt gdbgdom 360d3bgmmds dgbMvymgdal dabss@mbol aobbabem-
360bomzob (Igmns@mta 3066m 6063600)).70

d9bodg 3oMo ImIMgqgdgmo g3594d3L 35306, HmEabyaz Fbomggdds bobyomdalb gobaw dg-
0535b930b gobo dgomabbdgh s dgboedg 30m3s gl dgbagabgdgmo gobo ¢bos ©osanbmb.
dbgasbo dgogan a3993L 30dnbs(s, MmMEaLYE »o*-b ©d %L JmEalb Jmbgdalb gogmegabsl, gobs-
Bomgdol mdmggds 43" o9 ,0° o6 goobbdgds asymaolb 83s oy 08 bgbb o sdo@mBaz .a" go-
©569439@&L, Mm3 Lbgs Bgboo gosbsbommb Jmbgds, ,o° gom@adymo o oMol ©8gcsbbdmb s
dg9a9mb gogmegzal 83 Bgbl, g®m dg@o(, +a-3 IbaMgoms 0b@gMgbgdobs s Lodsmommnsbmdals
3606(3030L  gomgamabbobgdom Mbos ©I9@a0bmL  Ladommmosbn gobsBomagdol bgbo. sbgm
d9010bb35398L ImIF0gqgdemolb ©abzgbolb bymdgzMmmgdgdl (Schiedsgutachtenvertag) ¢bmwgdqb.
sbgmo dgmabbdgds d0dsMommmos 08abs3gb, MmA3 3m33g&gb@&Mads 8gbady 30Mds 3dmgazn asb-
LoBEM3MS BB gdaby s Fod@MdMngn dgdowagbmmmdol bndbgdom @os@anbmL. cgmEmanmaw
0@bgdmdl IbmmmE ghmo LEMG goebyzg@omgds, doamsed bobsdwgomygda, dgbadg oMb 543l
3505694398 0mgdol domgdobsmgal oo Ladmddgom 0(4)30@0.71 3m3M0g9dgmmab 393306 g-
b0 dgoobbdgdadg asdmaygbgds 325-9 Igbemolb Bobodnmmdgdo 0dggzeMmam, Mm3 dzo3Mn godog-
365 Logommadymm o6 s6ab.

530boadb Mbws gobgobbgegmo dgmns@mma badmdomadm bLodGmzgbm 3megdbob goag-
doo. " dm3Mnggdgmds LabodsMommb Bozgmoe bogsmegdygmm Bgboo Nbos gowsnbygzo@mb
3bocggdL bgmdg3Mnmgdobmab ©s39330Mgdmoa bowsgm bagombgda, sbgo MmML o6 as8mayg-
bgds 325-5 3nbmol @sbsbgbn. domn godngzbobamgal gosdByzg@ns 36 Fbsmgms bgds, sMsdgwe
dbomgms dogm Rognd@mgdamoa 3gbodg 3oMab bgds. gbedg 3o 8mdMoggdgmo g6l dbmemme
Bod@™M0ng aoMmgdmgdoms (3omm3gmm 9mgdgb@l,, 0dg3zemem, MmI gowsbyzg@omgds dmmbmg-
Bob momdadg Lobosdsmomm Bgbomss ©omon, 35306 HmEgbss Fgos@mma Ladsfmmmgdfog
DEP0gBNMBL MBmemme bymBg@mmgdol 8bs@gms dmab gosbyzg@l.”

3.1.2.2. 35LEYmgdab 336LsdM3zMs LddosMmamnsbmdab Lagydzgmbyg

d9bodg 3060l dogM gomEgdmmgdol gsbbadbmaMs, abggzg, MmamE(z gho-gHmo dbatolb do-
96 33mEgdmadol go6LbadmzMs, bmM30gmegds bymdgzMmgdol gfo-gfmo dbsfal dogH
356(3bogd0om, MHm3gmaiz 3Mb@Ma3gb@L Mbrs 80{930(93[)74 5 MmImol 1306 godmbdmdss o-
'383363Q00.75 o4y 3gbEnmgdol gobLod3Ms b dmbrgl 3gbadg 3ofab 3ngM, bogggmmdal ob
©s30b d93mbgggeda ngoMmomgds, Mmd gobbabmgMs Mbs IMbrgl LodsGmmosbmdals bogyd-
39mdg. 03 dgdmbzgzedn, o dob 309 gomEgdnmgdal gobbodmgms 93396Mo@ sMabadsMommos-

70 Brox/Walker, Allgemeines Schuldrecht, 37. Aktualisierte Aufl., Miinchen, 2013, 73, Rn. 11.

Looschelders D., Schuldrecht AT, 3.liberarbeitete Auflage, Carl Heymans Verlkag, Rn. 252.
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oo, 3590b 3ol BbaMabocmgol ddmgagn dogms o6 od3l. sbgo ML asbbabmgHs Mbrs dmbogl be-
Lodsmmmmb aosbygzg@&omagdol Logymdggmdg. oy 3gbedg oMol dogH dgbErmmgdol aobbabe-
360b dg300006Mg00 mzg0mmb dbatab dog® dgbemmagdol gobLbabrgMal sMabadsMmmosbmdals go-
dm 30mmdal 5M338mgs3mdol bobnscmmsb ©s393d0Mgdom, ngomo 03 ©ob336s3y, M3 domo
356Lb3s3989m0 Mgammaz0s 30dmbzgmmos 0dom, Mm3 ¢3g@gbow, 8gLady doMms BngM goemeg-
dmmgdal gobbodmgmabol 50l LabbmMob MWRG™ G0 goMsbEns, 3oy dbsmals dogm gLy
m9d0b gobbobmzMab Qﬁmb.m LobodomMommb goobygzg@nmagds 3gLadg doMal dogH asbbabe-
360b sgomsl Ibmmme 35d0b 1bos oagl, Mmmabs gbedg oMo bomdobs ©s 3gmombob-
©0b0gMgdol 3oL EodL Mbgdsw, B0 igMmdmgdgmo ©s Jm833©36®‘36077 d93dxobgdmabomgols o3 3o-
o dgbozbmda Qooﬁ)QSggb,m obg) dobangal dnboggdym Ngmgdslb dmMmmEGow 6080}033636[}.79

39 dnmgdal 456LbabM3Ms Lobsdommmm aosbyzg@omadol bogmdzgmbdy brgds dodo-
bo3, Mm@abLay 3gbadg 3060 gowsbyzg@nmgdsl g9 0mgdl 96 o6 L@ gowsbyzg@e, b Mmeg-
bog 030 0g0sbygdlb aobbobdmgMmab. sbadbyymn Mgammazns dggbodsedgds dbsmgms dgbgoyymyg-
3ol Mmegbsg dgbadg 30M3s 3omegdamgds bLodsMmmosbmdol bagmdggmby Mbws go6Lsbe-
36mb, 5060369y M 3nEgdymns Mmamm 3 53 d0Mm3zbgdobawdo 6(9(*)60%3,80 obg3g aowaby-
390930l LagbmdMomdadyg. 8d0@mass dgmdmos Labsdsmmmmb ol dogozMoe doommb go-
569439 0mgds gomegdamagdal 506bo%m360%3.81

a06bb3go390s dbaMabs s 3gbadg 3oMal Bogf gomEademgdal gobbsdmzMal dmmab abos,
M3 53 9 3965b369molb gdmbggzada Labadsmmmm 0mgdl aosebyzg@omagdslb 35306, Mmogbacs
080 333560 3MdLddoMmmmnsbns. gb obsbgbo ©oggMdbgdmmoas 08 ImbadMgdadg, Mm3d dgbedy
3060, Mmam&z Bgbo, bgo@Mama@mos o bagbmdmogo (3m@bs 543L, Mol gsdm(s, 3306y Bobdge-
300 MbodsBarmmdal 8gdcmbgg3580, 8ol 83mgage babosmn o6 Mbos LoggoGamL.H

3.1.2.3. 35LEYmgdab 336b>dM3zM> Nd30bGIma g56Lgab Logydzgmby

3bomggdL dgmdmoasm sbgzg dgmabbdbgb ndsdyg, GmM3 dgbedyg oMo gowsbyzg@nmgdsl do-
00gdb megobagamo gobbgol Logydggmdyg. sbgo dgdmbggasdn LabasdsMommm aosbyszgdomy-
oo 3omEgdmadol aobbobdmgms dbgoggmmdada dobomgdo o ofal, Gowasbsi dbamggdo
3609369mmdsl LbmEmgo dgbedg 3omal B0gM goobyzg@omgdol omgdsl s6nggdgb. 0d dgdmbag-
3090, 30 dgboedg oMo 396 o6 3obLodM3Ma3L gomEadymadsl 56 osg0sbnFmadl dsb, bgmadgs-

76 Brox/Walker, Allgemeines Schuldrecht, 37. aktualisierte Aufl., Miinchen, 2013, 74, Rn. 13.

BGH, NJW 1991, 2761.

dot. BGH NJW 1958, 2067; 1991, 276; ob. sbggg Looschelders D., Schuldrecht AT, 3.iiberarbeitete Auflage, Carl Hey-

mans Verlkag, Rn. 248.

7 Bydlinski P., Burgerliches Recht Bd 1, AT, 5. aktualisierte Aufl., Wien, 2010, Rn. 3/19.

8 |ooschelders D., Schuldrecht AT, 3.Uberarbeitete Auflage, Carl Heymans Verlkag, Rn. 247.

8 prot I, 468 f.; Mot. I, 193. ob. (30&0Mgds: Brox/Walker, Allgemeines Schuldrecht, 37. aktualisierte Aufl., Miinchen,
2013, 74, Rn. 14.

8 Hiitte ., Helborn M., Schuldrecht AT, 3. Auflage, Verlag Dr. Rolf Schmidt, 2005, Rn 59.

77
78

71



boBstoremob gy&rbocema, Net, 2018

emgds bodgomo oo 0d636o.83 odze 3o 3bamMggdlb dgyydmosm dgmebbdwbgb, MHm3 sbgm
d93mbgg35d0 LabadoMomnmmd gsbbadmgmmb dgbemmgds Lodsmeansbmdal booggdSUQ)cbg.M 0d
dgdobggzado 3o, Hmegbss 3gLsdg 30 doomgdl gomobygg@&omgdsol gommadamgdalb gobbode-
360L momdady, ngo Rsomgmads dbomggdobomgol ddmgdogem 3obmbogMmgdobs s Dbgmdol Rsm-
Bmgd80 858065(3 3o, Bmrgbars sag60mn B0bssMbo 53356Go@ sGabodsGmmnbos.®

3.1.2.4. 35LEAYmgdab g36L>dM3MS MS3960dg Igbsdg 3nMmab dngM

09) 35mEgdmgdalb gobbadmgMs Modwgbndy 3gbodg doMal dng®m brgds, 35dab smy30mg-
dgmos gfmbsm domgdyma gosbyzg@omads (agbg-ob §317 11).26 3 39gdmbzq39380, o o6 3Mbg-
3mdb gMmbdom domgdamo gssbyzg@nmgds, dobo bodstmmgdfogo dgogagdo nEabGMEns nd
dgdmbgzgzobs, Mmomgdmb aobbodmgms LogHomm o6 oﬁbg&gmogm.w sbgo dgdmbggzedo gowsby-
3980mgdsls donegdl boboaoﬁ)m@m.%

dobgegam 330bs, agM3sbam babsdsMommm 3Msg@niodn sMbgdmdlb dgdmbszgzqdo, Mmwog-
Los 30698 gbo gsd3moaygbgds dMsegmgbmdals 36068030.89 mEgbsz 9Mbgdmdl gumswn
39mEqd9mgdal dmzmmdal gobbadmgmalb LagnfMmgds s dmzgdnmoas Lbgssabbzs mogbmds,

©530b d93mbgggzedo 0gmmobbdgds badygsemm (Y)QGG(Y)E)Q.QO

3.2. 35mEqdmgdab dnbss@mbab g5bLsdmzMmal dsmaemmds

39 dnmgdol 30Mmdol go6LbsbM3Mab PMML bsmal 6 3gbady oMol dngF 53 SoMmde-
bg 393030 8 dsmoma (36mdal Immbmzgbal bsgombl LL3 o6 sGgammomgdl. sdabogsb gsb-
bbgoeggdom, mgommb dbatob ob 3gbady oMol BogM dgbEmgdalb gobbadmgFal dgznmgdals be-
300bL Eg@&omMan s6gbMngqgdl abg.

bgmdg30mmgdal 30Gmdob gobbadmgms Bomdmama bl 6gdob god8mgmgbsls s sl gomo-
3905 Lbg-ob 50-5 dybrob asggdom. godm3Eobstg ndqosb, Mmd 3omEgdmmgdol gsobbodrmgms
6930l g08mgmgbsol m30330M©gds, 30dmaygbgds Dmasmn bm@mdgda gomoaqgdol damammdals dgbe-
b9d, o333 dobo dmmbmgbal Yamgds 543b oMo dgbadg 30ML, sMsdgm dbaMggdl, Mowasb abnbn
361006 goM0gqgdal LadsMmmgdmngo &30M00b 80@0636@360.91
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dg3omgds dgemanl, 3ggemobl ob d3m@ymgdal godm, dgbadmgdgmos, dsgced dabo dmmb-
m360b xmgds, dbmmmme bgmdgzmemgdal gho-gfMo dbsmgh od3b.92 d9ba3g 30ML o6 dgmdmos
dmombmgmb dgzomagds, Hmame (3 5¢bndbymal 3ndsmom ogMopomo 0b@gmgbol M3 Jmbgl. dg-
(30qds dm@ymgdal o6 Jgiemal Logydzmom Mbws Imbogl woyymzbgdmog, dsb dgdwaa,
o3 99(30mgdoDdy NBmgdsdmboads 306M3s dgodym dg0mgdol bogmdgmgdal dgbabgd abs-ob
§318 11 (2).%

08 d98mbgg35dn, MmEgbs 90dmAbrgds, HmI Ibamggdo msgabygam @abimgnsdy ob bo-
doOnmnobmdol Logndzgmdg 3ommdol gobbabrgMady dgmobbdwbgb, ©dol Ladnmob3nMme
Abgds 300b3gs, oMb o9 sMs LagMomm gb bgmdgiMnmagds bsdgomo, 543L M oMs YYPmgds
36900&mAL  bodsmnmnsbmdalb Logydzgmdg gobbodmzMml 3ommds ©s dgydmgds o9y oMo,
M3 sbgmo dgmebbdgds dsmamo aygmb abz-0b §138-0b (g96M0ggdal dsmammds sdmEsmmuMmmdal
353m) bogmdggmdy (dsgomoma, dmgamabomgol 3edsmma@no 3o0mmdgdol ©obgbgds as8ynwag-
ol 8096 Bobob ©©39600).%* 356LsB3MoBy Fgmabb8gds 658mg0omo s Jgbodsdobow, Jdmds-
30 56 046935 03 dgdmbggzsd0(3, 09) 0b gbz-0b §134-056 (3o60ga9d0L domammds dobo 396mbLSEBO-

bosmBgamdal godm) Bobssmdmgamdada SMan.gs

4. 35mE70mqdab Jobssmbab 336bsbdmgMal Igdmbzg3z930
39MdmbadsMmanmgdMmng YMhmngmamdgddo

LLg-0b 325-g Fgbmo Fmmogbgdamos 3mEgdLob 3gbady bogbolb ofmgge 396do, MMIgmos
Bomdmoggbl gommgdnmgdombadsmomgdfngn RMmogHmnmdgdol bmMdsms ghmmdmomdsl.
39 EgdMmgdomn LadsGmmolb dmaswn bobama sfal 39Mdm Ladsmamdn s@bgdymo gomgdy-
mgdomn NMm0gMomdgdol dmdbgbenggdgmo Dmas ©sbsbgbms gMomdmamds, MHmdgmag go-
dmoygbgds L3gznomnMo bnMm3gdal sMambgdmdalb dgdmbggzsda. Lb3-0b 325-9 dnbemn, JoGmamo-
5, 3mmagbgdamos badmdsmegm 3mwgdbdo, oydzs Babo dmddgEgdol sMgsmoa goznmgdoo ©o-
05 5 3mn(353L dormnsbow 3gMdm Ladsmmamb.

39 dnmgdal dobssmbol LodsMommnsbmdals Logydzgmdg aobbodmgmsls 36n0d3bgmmds
960ggds o6 dbmmme bodmgomsgm Ladommaman, sMsdgm, IMmMBal, LygmMM3mMMs30m, dmadbds-

909mmd Bmgd530L ©o(330L0 ) 3Mb3NE96(300L Ladsmmamda, Mobas J393mm YRO™ G-
Mo dgzgbgdoo.
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bg-ob §318 II.
93 6‘30§

Brox/Walker, Allgemeines Schuldrecht, 37. aktualisierte Aufl., Minchen, 2013, 74, Rn. 12.
039, 75, Rn. 16.
0459, 72, Rn. 9.
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4.1. 33959780l dabssMbab gobbadmzMms Lydmdosmasdm 3megdLoo
33035mabbabgdyem bymdg36mgdq3da

bodmgomadm 3megdboor gomazamabbabgdmmo dbstgoms bgdal sg@&mbmdns dbomgqdl badyy-
5mqdslb 8dma3b m300mb gobbadmzMmb bgmdg3Mmmgdems dobssmbn, dogmad 3mogdbo (3oem39-
@ d93mbzg39d0 306Mmdal gobbodmgmalb by 30mbl 30sbmdl bymdgmnmgdol Hm3gemadyg dbo-
9L, M5 EMOMLa3 damgdgmo bpgds LL3-0b 325-5 3mbemals godmygbgds. dsgsmomaw, Imgaboyg)-
Gm30b @BHML baMg9B0b sm8mabzGal gowsb 589bgdl Gmmabdon (659-5 mbmn)*® 56 oy gommy-
dmmgdal LB mmgdol MM o6 50l gobbadbmamemao, ol gobbodmgMmegh 3HgmaGmma LL3-0b
365-9 dgbmabs moGobaoQ,w od3o 30 ,9Moo 3bsMob dogm sbgbgdymo 35008 dgmEal 0b@g-
9bgdba(s ¢bs 3b800636MQ3b“98. Mmgme 3 50bndbs, bgmdg3Emmgdol 30GHmdgdol aobbodrg-
Gobol dbofmgms bgdol o3@&mbmdos go36ygg@ns, dogmsed bLobgmdgmnmgdm msgobygmgds
bobgmdg 3O mmgdm bLodsMmmosbmdomss dgdbmeymo s IbaMgh Mz0mbgdmdol Lodmamagdsl
Ng) od@33b.99 53 360b(3030b 30093 ghmo godmbodmmgdss blg-ob 347-9 gbemal 0 J39396480,
3ol mobobdowa(z, domamons bGobsMGmma 3oMmmds, MmImaomsy 3gdmazsbgdgma sbgbgdl
d901535Dg099mo babswowgdal Jomgdol ob omymazol, s6s 835 oy 03 badyydomb dgbEmmgdols
dgbodedme babamdmoag 56 o3 3oMa@ I(30Mg 30@3&).100

domomgdamo dg3mbggzgdal gofes, Lodmgsmsadm gmogdbo dgoagh Lbgs dgdmbzgzgd-
Lo, M EOMLY3, 39mEgdnmgdal Bobss@bol LodsGmmnsbmdalb Lagydzgmbdg as6LabdM3MAL
bmM3q0al 30dmygbgds Logbgdoo Mgmazsb@Ma s NBM™ 39§03, >7(30mgdgmos.

4.1.1. LS39NIA N53136 >IN 3>Mnggdd

LL3-0b 103-9 3ybeal 3nMgzgmo babowo d398L ndnlb dgbodmgdmmmdsl, MmI gomnggds s-
0@mb BoMImMIomagbmal dgdggmdoma(s, gofmms 03 dgdmbgzgzabs, Mmogbs gofnggdal babosmo-
b g53m30bsMy, ngo MBS ML M30mmb 3063s, b Jobmbomss s3Mdsemma BamMdmdaoaqb-
mob dmbsbomgmdoo gamoggdol o@gds.

sbgmo obsbgbo ao63@30(390moas bbg-ob 114-5 Iqbmdon, GmBgmoag 3Odomogl bs jmoom
003056 30M08980b o dsL. domnmgdyymo bemMmIol 0sbsbdsw, o9 Mebbdmdom Lbgs Msd of
560l gomzgomobbobgdmmo, BoM3mdoaqbgmb o6 dgydmoas bomdmeagbomo 3omab Lobgmoo Le-

% dmogmodgomo B., (39M 33597 8., Gmdsdodg 0., bgobsdyg a., 39% (33509 ., xobsdns ., babgm3dgz@mmgdm be-

dofmamo, md., 2014, 416.

dmady 8., gobBmos ., bagdomggmmb Lodmdomodm 3megdbob 3m8g6@Geca, bogbn dgbady, md., 2001, 287.
0459, 288.

dmogmodgomo B., (39M 33599 8., Bmdsgodg 0., bgobsdyg a., 3975509 ., xobsdns ., babgmdgzPnmgdm be-
dofmao, md., 2014, 415.

dmogmodgomo B., (39M (33599 8., Gmdsdodg 0., bgobsdyg a., 39% (33509 ., xobsdns ., babgmdgzMmmgdm ba-
doGmnamo, md., 2014, 416; dmady 8., Fsb§ Mmoo m., LadoMmggmmb badmdsmadm 3megdLolb 3m3gb@scn, Boga-
6o lll, »d., 2001, 288.
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JNOG 1530056 Mmagabo Labgmom, ob, Bmame (3 Igboedy doMab bomdmdswagbgmds, @omb goto-
3905, 33M©s 03 dgdmbggzgdabs, Gm(3s aoMnggds 1339 9MbLdMAL Mondg 3omEgdnmgdalb dgbob-
Onmgdma. 50bndbymo bn@ds 3Mdamagh aomogqgdol owgdsl obgo dgdmbggzedn, Mmogbacs
35603980 gfmo 3bofmg s dgmeg dbamol Bamdmdsagbgmo gMomn s 0gogg 30Mos. ond(ze
203003Mmb@M30Mg0b” 5 36Mdomagal o3l go8mbszmabgda(s, Mm3gmbsz 114-g Iqbmo nmgomob-
BabgdL, 3gOdme o 30MbL, Bmam 3 BoM8m8saqbymb 980bo Ygmgds Jocmbanbgdmabgsb o3l
doemgdamo 96 o9 o0go BoMIMBoaqgbemmdol  gomamgddndbmmmu  3omEgdnmgdsl  SbMy)-
Q’abb-101

LLg-oL 114-g 3bemals go3mbsgmobo dgdmbggzs 1dz9dL 0dsol, ™I oy Jobomdarmmdom
3o6b3nbgdgmds MbINbgdmml dosbogs Lozmme® Mogmsb googgdal oEgdol Me3mgds, 35dnb
080 a5Mnggdsdo mMogzg IboMgm asdmal m300mb ©s dgbodsdabow, 3ommadamgdal Jabssm-
LLo(3 gobLadEgMogL gMm3nMmgbnmom. 53 dgdmbggzsda, Absmggdo 3nMEsdnm o6 dgmsebbdgdy-
™36 035Dy, MM 3omEgdymgds gobbadbmzMnmoym ghm-gfmmo dbstalb d0gM, myydzs dm(3934-
mo badommmgdMogo MomngMomdolb 1393053030056 g53mInbafy, nmgmgds, Gmd dobomdo-
mmdol 498(39385 3boc93 3mb 3mEgb@ Mo dnsbogs MBIMbydmmb gom@gdnmgdal dobssmbol
356babM3MOL MFmgda(s.

3060b Fogf Ld3YYOM MO3m0b goMnggdal owgdal dgdmbzggzedn, gommademgdals dobs-
o@bob gobbabMzMab Lasgggdo dmmosbow dab bgmdns. s0bndbymoa dgbodmgdgmb beal dabo
3bE0ob 53 gBmgdol sMmsdamommbdmIngMae go3mygbgdsl, Moz dgodmads dobo IbGowsb Lydo-
99& M0 Lagnmamo 3mbaznal babaMagdmmeo ©s Mdogd@nmem 3o 9335Mow Mbedsmommm go-
©5by3980madol Jomgdom gs8mabs@mb. sbgom dgdmbggzedon, gomEadmmadol dabssmbol sGabe-
dommmnaba@ aobbabmgmal 30mmdgdda, dgmeg dbatgl bl g-ob 325-5 dnbeal bLogyydgzgmdg dg-
@dmos Imocmbmgmb bgmdgzMnmgdol dobssmbolb LodsMommnsbsw gsbbadmagMs, bmem 0d dgd-
0bgg35d0, o9 gobbodmgms MbodsMommm 0gbgds, JodsMmmb babadsMmmmb s 3 gbom dmomb-
m3mb 3omEgdnmgdal LodsGmmnsbo Jobssmbob owagbs.

4.1.2. 35(33momn 35653mgd53abswdn bymdg36mgdalb 30mmdg8ab dabowsggds

LLg-ob 398-g Fgbmol 3oMzgmo Bobomol Mebsbds, oy ab gomgdmgdgda, H™Imgdocs
bgmdg30mmgdal agdol Logydzgmo aobs, bgmdgOmmgdol ogdob d93ga 3 oMsw dg-
0(335ms s 3bdMggdo of )debgb 53 bgmdg M mmadsl ob ogdwbgb Lbgs dobssmbom, gb
(330gdgdo HMI gogmgamnbbobgdobsm, 35d0b dgadmads dmmbmgbom 0d6gb bgmdggGmmgdols

dobowogqds dgzzmamo g56g3mgdgdabowdn. Bobssmdwga dgdmbgggedo, (30mzgnm gofmgdmygds-
0 33m35m0bbobgdom, bgmdgimnmgdal dbsmgl o6 dgadmagds dmgmbmgmb dgyy(33magmo bgem-

93609 gdob 3353090 (339

1o1 dmodg 8., xmmEgbody b., obgemgnsbo b., 6n0bodg 0., obBaFns ., badoGmggmmb Ladmdomodm 3mogdLob
3MB896@sMn, Bogbo 3oMggma, Lodmomosdm 3mmgdbol Dmaswo ydnmgdsba, md., 2002, 299.
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domomngdamo bmMdob godmygbgdobsmgol suyz0mgdgmos, GmI bgmdgzMmgdal o©g-
d0b 39dmga aoMgdmgdgdo 53356Md© Mbos dgo(zzommb s dbamggdo bgmdgzMmgdsl owyd-
b6 Lb3zs JnbosMbnom o6 36 bbb HM3 gogmgamabbnbgdobsm gb gotgdmygds.

LLg-0b 361-5 3mbemals 3g-2 bobomo 53906l FomEadymgdol ggMM3bsw JgbEmmgdal 3Mg-
B3g(300L, B3 gmeabbdmdl 0dsb, HMI gomEgdnmgds Mbws dgbOmogl, Jogmsd gb smdds
SBbmem@mEn babosmal 358oMgdgmo 068, MaEash asmgdmgdoms sdjomem dg33emolb 343~
063935380, o6 dgndmagds AbaMggdds gomdoMmmmgdmsm oEo G300 030LMHmb.

mam(z (36mdomos, babgmdg G nmgdbm mogobymmgds dmozegl oGs dbmemme bgmdg3ev-
mgd0b ©0930L s dobo Jobosmbols gobbabdmgmnb, s6edgo dsbdn (33mamgdol dg@sbals magabyyes-
@360[)0(3.102 badmgsmogdm 3megdboo @s@agbaemo BgbMngn dmbmEgdammoas Labgmdg 3@ mmgdm bo-
3oM0m0obmdol a(330b0396. LLg-0b 398-g 3nbema 9bENME39mymaL bobgmmdgzemmadm badstommo-
Sbmdasl, Mo MLy 3boMggdL dgmdmosm dg(335emmb ol 3nommdgdn, MmMImgda(z goMgdmagdoms dg(3-
3ol 30dm, dbaMgmamgal gbodsomemm gono.mB (3300 35693mgds 03gbse sMomgdl dgb-
Grmgdsb, Gmd dobo bgmdgz@nmagdom gsbbadbmgGmo 3oMmmdgdom Immbmgbs gbnbssmdmgands
badmgomadm dGbgabomgal @sedsbobnsmgdgm LadaMmommnsbmdabs ©s 3gonmbobonbogMgdol 36nb-
(30336[).104
356M93magdoms dg33emab d93mbggzada, LLg-ob 398-g dbemals 3g-3 baboema gobbobdrgMagl dbe-
900 dmbammeEbgmo J3930L Bablb s dgbedsdal Ladsmommgdmog dgwgagdl: dbsmggdo xaM b
dg9(3900mb, M3 bgmdg3mmagds Joboagmb dg3zemaem 3oMgdmgdgdl. omzo dgndmgdgmos bge-
d936mmagdab dobooggds dgszmoemo gomgdmgdgdabswdn, o6 3gmmg bamg o8sb oM gmabbdgds, do-
dob 08 dbomgl, HmImal 06@gMgLgdos saMm3s, dgmdemns Yomn mdzsel bgmdgz@mmgdsdy.

04) 390(339md 356 93mgds, bgmdg3Memgdo gMon 3batg Jodsmmagl dgmeg dbatgh 3nfm-
domd 33 3oMgdmgdgdobomzgal 3obobosggdmaw. 0d dgdmbgggzada, oy dbofmggdo ggM dgmab-
630gd056 3Mb3Mg@&Mm 30MmMdgddy, 35306 Ibamgl, MmBmal gBmgdgda(s INMDZd gofMgdmygds-
0o dg(33e0b dgmgase, dgndmos dmombmgmb bgmdg3mmmgdomsb gobzms, Mabag b Logsb
m&3bMogo GgbGoG s LLbg-ab 352-5 Iqbmal 33[)06080[)0(9.105

356 93mgdoms dg33moal Mmb, bdom dgdmbzgzsda, bgmdgimmnmadol gMm-gMoma dbatg
QBROm dg@o boMommgds, oMy dgmMg ©s o6 dgndmos domgdymo dgbAmgdol 1396 ©6-
16935, Jobo 068gMgLbo 30 Ipagmamgmdl bgmdgzMmadolb asgmdgmgdadn, dogMad dg(33emamo
306mdgdoom, MmImgdo(s dngbosoggds dgzzmom 3omMgdmgdgdl. dgbadmgdgmos ©agmadzsm abyg-
o0 dgdmbzgzoz, BmEgbs dbaMggdo 0obbdpgdosb, ®m3 wbos doyboegmb 3omMmdgda dg(3-
gmom 30Mq3mgdgdl, 353603 3gM 0bbdgdnsb 3MbiMg@m 30Mmdsdy. mMoagg dgdmbggzedn
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Looschelders D., Schuldrecht AT, 3.liberarbeitete Auflage, Carl Heymans Verlkag, Rn. 231.

B08580dy ., bgmdgimmmagdol Babowaagds Jggmomo asmgdmgdgdabawdon, gumb. ,JoMormma dadbgl
LodaMmmob 8ndmbaggs”, JgmEg asdm39ds, md., 2013, 30.

bogoMmggmmb 9Dgbsgbo LobadsGmmmb Lodmdomodm Logdgms 3oma@olb 2010 Bemol 6 agmabob gowsbyzg-
Gomgds bagddgdg Nesb-7-6-2010.

bogommggmmb bgbagbo Labadsmmmmb Ladmgomogm baddgmes 3omsa@alb 2010 Bl 6 ngmabolb gowsbyzg-
&omgds baddgdg Nesl-7-6-2010.
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356bs 3noncgdama 360d369mmds brs 30gbodmb 3omadmmgdom LadsMomal ¢360d369mmge-
bgb 360b(303L, MHMIgmas 339996690, MMI ,g35mEademgds Mbos 83b6‘3@Q3b“.106 30639 d93-
0bgg3odo gomgdymagdol dgbEnmgdal gobbabmgms 360d36gmmgabBomom ©sdm3ngdymoas
03 3bomgdg, Mm3gmas 39m9Lb damdamgmdsdn ndymggds dgmeyg dbsmgbmab dgosmgdoom, 3g-
mfg dg8mbggzeda 3o, dbsMgms gmebbdgdmmdal godm, FnsbmmMogds 3omadamagdal 3mb-
309890 dnbssmbol gobbabmzMs. mMngg dgdmbzgzeda, bLomBgmoab smdgmal EM™L, Labsdsm-
ommd Mbes abgmddmgsbgmmb bLLs-ob 325-5 dnbemalb dgmeg bsbomoom, Loddalb gomgdmagdscms
35m35m0bb0bgdoo gobbabrgMmb dg33mom goMgdmgdgdmeb dodsMmgdom ygzgmodg Ladsm-

o 0sbo 306Bmds' 5 53335M0@ 5o©a0bmb babgmdgzGmmgdm boaocﬁQOGmbo.ms

4.1.3. LESbPIMGYma 306MMB73ab 35bLdM3Ms LadsMamansbmdal
baggydzgmdy

LLg-0b 342-9 3nbemo 956538 30(3g0L bymdgzMnmgdal bEsbosmE Mmoo doMmdgdol ©ggo-
Boz00l, BMImol mobobdowss, LEBbsMEMma© doohbggs babosbBs® Rsdmysmadgdyma, dMs-
39K 9o g53myqbgdobamzal god0bbmmoa 3ommdgda, MmIgmmsz gMmn dbsmg (3gdmsgsdy-
39m0) MEagblb 8gmmg 8bamgl s MmBgmms 85339mdoms(z ©Ybs dmbrgl 39bmboo ©awagbaemo
bmMdgdnbogseb gobbbgeggdemo o6 domn dgdzbgda bgbgdal owaqgbs.

SbGObMEB Mmoo Rsomgmgds 30Mmds 35dnb, MmEgbsg ngo Rsdmysmodgdmmos bgmdg 3-
nmgdol gfo-gMmo Jbomol Jog®, a0d0dbyymoas IMsgamrgMawo asdmygbgdobomgol @s domo
39339md0o bgds 396mbabgsb aobbbzeggdmmo 56 8ol 3533Lgd0 30MHMgdalb o©agbs. 93 -
3060300006 bomgmo begds, Gm3 LEIbEIMG MmO d0Mmdgdaol as3mygbgds brgds ¢dg@gLbbo-
mo@ bLodmdomodm afmmngMommdol dmbsbomyg 03 3omgdol dogH, MHm3mgdos Ym3zgmE@OGo®
IFogom LobgmdgPmnmgdm MmogHonmdsdo dgnsb 3mb@Mo3968gdmab s dgbadsdabog, 3
DOD0gHNMdab gosmzgomgdol dobbom 0ygbgdgb Babsolbbom ARsdmysmadgdyem bgmdg Gmmgdols
306(*)636[).109 ab oM (300 aobogzaMo, Ma@asb 3oMn, MmIgmog ymagmEemonmao IMmsgom bodsm-
0 mgdMog NMmogHonmdsdo dgool, godHmdl, o3 3Gm(3gEYGgdalb JoMm@ngem aogmady 0do@ma,
Mm3 ymzgge 3mb@Mo3g6@8 b 30Mmdgdals (39em-(39mm 39 dgmobbdgds o EOHMLMSL sMol s 3og-
doMgdmmo. LEmG g sdo@ma3, bgmdg3ammgdal bEbEIME MmO doMmmdgda bdnMmsew dmablbgbngds

Mmame 3 bgmdgmnmgdsbmab 30gMmgdals 306906360.110

108 mgasdgoemo ©., dgiamomo asmgdmgdgdol gogmgbs LabgmdgzMmumgdm HMgHmmMdgddyg, ,Lodsmommal

JmObaema” Ne2, »d., 2013, 80.

dom. AoGodgocnn 6., Bgamomn gs6gdmgdgdom Bamdmdmdoman dgbEmnmgdol goGmormmgds ©s dgudmgd-
mds (39M30bgmo s JoMmoymo badsMomalb gEomgdombsdsmmmgdmngn sbomnda), ,LodsMmmob gum-
boema® Ne2, md., 2011, 163.

B98580dg ., bymIgzemmadal Joboweggds dgzmoamo go693mgdgdabowdn, JoGmyma dadbglb LodsGmmal

107

108

803mbomgo, Il g0dm393s, »d., 2013, 30.
109 Jogmodgocn ., bgmdgzmgmgdal LEBEIMEYm 30Mmmdgdo, gu@b. ,JoMommo dodbglh LodsMommal
803mbomgs”, md., 2013, 68, <http://nccl.ge/m/u/ck/files/Geo_Comm_Law_Review_2013.pdf>[10.04.2018].
dmady 8., gobB s ., bagdomggmmb bodmdomodm 3mmgdbol 3m3g6@Gema, bogbn gbady, md., 2001, 181.
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mEgbsg Lomdamos bgmdgzmmgdal gho-gMoo dbsmalb dogc dgmmoabascmgzgol 3omMmdgdab
356bodm3Mabg, Lagomegdmmms LL3-0b 325-g Inbmal ©gdnmgdgdal gomgsemalbnbgds. sembnd-
bmoEsb 30dm3nbamyg, LEbIMEB MM 30Mmdgdal bodwgammdal dgbedmbdgdmam o¢30my-
dgmns, Mm3 3omo dggobgds Imbglb Ladsmmmosbmdal 3Go@gmomdal 300030@0[)6063600)08.111

LEbMmB Yo 30MMdgdal 3sdmyqgbgdabol bgmdg3Mmgdal doMmdgdol dgdmsozobgd-
mob 36M0sb s®LgdmMdL 0dalb Mabgn, MM gb Bmgds 3odmygbgdmm 0dbgl sGs 3gmombobonbo-
9650, bz gMmdomaglh LL3-obL 346-5 Igbemo. 39000mbobNLNgMgdal 3M0bz030 N3nMggmgl
ymgmobs, anmobbdmdl 3mb@ma3gb@olb 06 gmgbgdol asmzgamabbabgdsl, Gmdmal sGambgdm-
d0bob sanmo o43b YBmgdol dmMmE o 30807336360[).112 dm399mmo badomomgdMogo 3o8g-
am@0d BoMImaaqbl Lodmgomadm badsMommob dggabgdom 3H0@gcmandl, Mmdmalb dgbedsdabe-
(3, Lodommmosbobs s gbsdamommb aodngzbol gbom, oMo 0mgdb mdogd@neo ©sd3306-
390l dggmebgdoor ygzgmady LodsGmomosb aosbyszgdomgdsl. 3 53b@®0al LabadaMoemm
3654@030b dobgrogom, bgmdgzmmgdal LGB 30Mmds 560l bomdabs s 3g00mbob-
©0b0gMgdol LaBobssmdogam, o ngo o3bEM0nl Lodmgdomadm 3mogdLbolb §879 Il Jgbodsdabac,
3yn@39mobomgzal babobssmdogams. §879 Il 4563568 03L, ™3 damnmons dgmsebbdgds, MmIgmoa s
bgmdg3mmgdal IbaMggdl osbsbbmmm 30Mmdgddn v4gbgdl s yggmes gomgdmgdoms gomge-
@0bB069300 8gmMg Bbsmobomgal bLoBobssmdmgams.' ™

936m30b LabgmdgAmgdm LadsGmnmal 360660336()[)115 dobgogom, mommgymo dbsmg
3omEgdMmos 3mddgegdogb 3gonmbnbonbngfMgdobs ©s LadsMmmosbmdol BofMamgddn, Mo(s
o6 dgndmads dgodemmmb o6 gsdmoamobmb bg@gadﬁﬂqwgénm.ﬂﬁ 39o0mboboobogfgdobs @
bomdalb 3M0b(3030 doRbgmmos ymgmobdmd(3zgm, bogg@bomu@ bmMdsw,, o 3mbiMgdmon
d9dmbzg30Lm30L L3goomYMa ©BBaLE o6 360l ggoggggGoQ)o.ﬂ? 3990mboboobogfMgdobs s
Bomdalb 3M0b(3030 aoblbbzogogds Lodsmommnobmdabogsb, dsg®msed 3 dgdmbgggada, LLs-ob 325-g
Inbemo 53bgoL 346-9 Inbenl, 3Mdomagl oMo 3gmombobonbog® s NLsdsMomm 3mb@Mmsednmgdal

©5 0563580 badsMamosbo babymdg 3G nmgdm PGEogBN™m3al Babl sagbb.'

" Bauer J., Koch M., Arbeitsrechtliche Auswirkungen des neuen Verbraucherschutzrechts, DB 2002, 45. ob (3080 gds:

39%9bgmadg 0., IOM3ab by dgenmgdsdo bLGbsMmE MmO 30Mmdgdolb dobssmbol 3mbGEmmMma, dMmal be-
dommamo (bGo@nsms 3gdamo) Il, 3., 2013, 69.
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4.1.4. LobLsdsMammb JngM 30Ma3badGgbemmb mEgbmdal g56LsdmzMs

LL3-0L 416-g Igbmal Msbsbdsw, dbomggdl dgymdmnsc gomeadymagdal dgbEmmgdol -
mb3gmbagmazs bgmdg3emgdom gs0mgamobbnbmb ©ads@gdomo badyamagdgda(s: 30Masoboddgb-
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Labadsmommb dgdmos dgedocmb dbmmme dbstmgms dgmsbbdgdom gomgamobBnbydmma 3omasbed@gbmm
o 36 bM3sG oo ©omagbomo. 5¢b0dbnmmob ©s353d0M9d00 ab. Mmdomabol basdgmagom Labsdsto-
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50b0dbmmo@sb g3odm3pnbamyg, Mmmaba Loydofns dgmabbdgdmmn 3oMasbsd@gbemmb
®0bsDMngMgdabs o 5(*)6036‘3@(*)60%3,127 LL3-0b 420-g Fnbemo o306 30330 ds 325-9
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4.1.5. 3mz3mab 35603680530 Imz3mab DyIdgEsm 935mEgdmqdal
356LodmzMms

Imobmzgbal MdOHNb39mymaob @eds@gdom Lodmemgdsw dbomggdl dgmdmosm Jgomeb-
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bgomEgds bgmdg3Emmagdol bagsbl.

3bomggdL Lobgmdg3Emmgdm megobygmgdolb Gomamgdda dgmdmasc mogabygmow asb-
LoDE3OEMB Bmzamal goMsb@G 0ol dnbssmbo, Jogmad ngo o6 G0l SdLMEME M Moz30bmgsmo,
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InbmDy oagbomo  3M0@gMondgdol asdmygbgds 425-9 I bmmseb s 3egdomgdom obgzg,
Bmgmm g 3ol (36mdb ab 3.

Mmgm@z bobs Jggmegdo 3obLgbgm, 30Masbad@gbemmb dgybedadmdol ©owagbol gfo-
90m0 0beogeogmmo Lbmmgo LLbg-ob 325-5 dqbmo ©s LobgmdgzMnmgdm Lasdsmmmasbmdss.
LEmG g 830@m3, 425-g dybmol dgdzbgdow dgbadmgdgmoas 325-9 bl gsd8mygbgds s oy
bobodaMom dmgamol domomgdal bagndggmby Rsmgmol, Hmd dMNbagmymazal Lodgsemgds
Bgedg@on  935mEadnmgdl dob s 98gbs, LadsMommms, dgmdmos dgedommb  ogo
bodaMonabmdal gomamgdda. 30MHmdal LadommmEsbmdol obswggbs, M mdds ¢Mbws, ¢bos
353m3094qgbmor 420-g 3bmmab boblbgbgdo 3MndgMmomdgda s gb bLogombo wbrs gosbywgl
3690@mMabs @s Imgzamol magan@ndymo dobbgdal HMmngMcndgdnmnbdomgdalb bagmdzgmby.
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Loobmazgzm MgdgMggdoms s aosdmgzgzal bob@aagbom.ws 50b0dbmo@sb godm3nbatyg,
3bowns, O™ Losdmgggm 3m33sbngdo (3b3939m0) BoMBmaa bl Bnbsbbymaw dmag® Lmdo-
99&L s bosbdmggzm YHMNgMmmMdgddo Im3bdsmgdmgdmab godmeal, Mmam s bgmdgzmymy-
30l dmogmo dbamg, Mol godm(z, bobgmadgzmnmgdm Msbsbbm@mmdal 1dMHYbzgmbsymegsw 3603-
369mm3z60s Bbomgms FmMab badsMomnsbo domabbol ¢ dMmbigmymass.

LosdM3g3M YOHMN0gMHcMbgddn LodsGmmnsbo domabbolb dMMB39mymauol ¢360d3bgmm-
39690 0bLEBEN3gbGL BoMmImowagbl LL-0b 39-800 b, MMAmal Mobsobdow, 3otn, MHmIgmacs
bogomme bLmogabmdl ©obmggzob bymdgmnmgdol owgdsl, gomogdymos smb gb bgem-
93609 gds, 0130 YoMl 0gdobamgol o6 sMbgdmdl 3603369mmasba baggymdggmoa. s0badbyyman
Inbmo BoM8maagbl 3mb@Mmadnmgdal admmgdol 3g@dm dgdmbggzel, Hmgmolb 8obsbos ob,
M3 3Dm3939molb 3bMoEsb o6 dmbrgl bym3dg3Mmmadol o®gdsdy Mbogmdzgmmm Womab
0 gds, beaegmm 08 dg3mbggzedn, o) 3Dmgg39mmn 35065 gobo3boadl oMb bgmdg 3B mmadol ©s-
©985bg, 306b dgdmos dodsGonmb LobsdsGmnmmb s Lbg-ob 325-g Igbmmal dg-2 Bobomal dgbe-
3530bow, dmombmgmb bgmdg3Emmagdol 30Mmmdgdal Ladsmmmasbsw gobbodmgms.

a56boemmm Ls30MbMSE gPmeE, Lasdm3g3m YOHMgMHNMEgddn gMmmd 3b0dzbgmmgsbas
o@gdmm bgmdg3mmmgdado 30mmdgdal dabssmbol badsMomnsbom gobbabmgms. as8m3wnbs-
69 0dgsb, Gm3 799-g Ibmol 3039 babamo Losbmgggm sbsdmonEmgdol go(393sb 393d0-
90L 035L, o9 Mo 30MMdgddg sM0sb bofmggdo dgmsobbdgdnmgda, bgmdgimmgdol dabssmbo
dogbodsmnEo sdm3bnEMogn s LEYmymgamo Mbos nymb.

dobgegam 396mbal bgazbo obsbgbabs, Mommaw oy dmadgdbgds LobgmdgEmmgdm
aP0gOHnmds, Mmdgmaz 0dbgds bLEMmymPamaw Mganmomgdamo ©s 3bmbabdngHn sbsby-
Lydob goMgdyg aobndomEgds. LagMom Lobodsmmmmagdol 3Mad@n3odn nym dgdmbaggs, Mmegbacs
dbomggdL gomgamabbobgdymo 3mbmsc 93@mImdamal sbsbgdol dgdmbgggedo bobomgdals
39330l 0Mgdnmgdol sbsbmon®mgdalb Bgbo, o363 bgmdg3@mmgdoo 56 nym 3mbBgbfnggde-
o ob 98mbgg3s, Bmrgba obasbgdmoa 6s6amadal Bg33ems Jgdmadgmo agm. '

356bsbomggm Jgdmbggzedo LabodsMomm gsdmgaes badmdsmasdm 3mogdLbob bymabzgg-
09300056 s 356356, MM babgmadg3Gmgdm Mmoz30bYBmgdol 3Mnb(3030L g39M0m asL 39-
®0mbobEobogMgdobs s bobgmdgzMymadm LadsBmnmnsbmdal 3Mab3039d0, Mmdgmms bogyd-
39mby(3 dgbodmgdgmos, MHmd LobsdsMmommad Rsdmaysmodmlb sbamo Ji3g30L bgbgdo. Lobodsm-
ommd  5mbadbs, ®m3  ©abdmzg30L bgmdgiMmmgdsdn 3bmzgzgmo BoM3maagbl ,dmogm
bomgl, mmIgmo a393mm0bgds bgmdg3Emmgdol doMmdames 3gdmegedgdmom ©s 8dwgbsw,
dom dabosmbbg dg@ 0 go3magbs 043b. 30dm3nbamg ndgesb, Mmd Ibsmal dng dgmEg dbamoboom-
300 dgomo35bgdmo Mgammomgds o6 oym 5dm3bMago s 96 ddmgzes sdmggmmb Ladymg-
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M3 0300mb 0ym Nxmgdsdmboma asbgbodmgms 3ommdgdo badsMmmosbow, Moz badmdsmsjm

8 203bm3930b Jgbabgd” badstmggmmb 306mbals 3g-14 3bema.
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bagommggmmb 3GmBal 3mwgdbo (393wadd0 — b3 3) 0DosgdlL Lbg-0b 3G06(303L Labgmag ;-
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boggmdggmby 3omEydmmagdol B0bssMbol a568bsbmgGgmn 6m@3gda, ** JsMargm Ggommdsdo
30 — bbg-ob 325-g Igbmo. bm@3al 30dmygbgdal dgbodmgdmmdodg dommomgdlb sbggg, L3g-ob
30M39mo dgbemal 89-2 396480, HMImal 0obsbIswa(s, Mmoo NMM0gHNMsLmSb ©s 393306 7-
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moMEgds LL3-0b ben®mdgdoom. sdwgbso, LL3-0b 325-g dnbemol 4odmygbgdols s9y(30mgdmmdsols go-
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900, 0913(35 Lo 3obMbIgdemm (33momadgdoo donbz 396 ImbgMbos dMmnm YHMogMmdgddo
bobgmdg3Emmgdm bodsMommnabmdals bEnmymaomsw Bsdmysmndgds.

Lo 3obmMBAydmm (33mmomgdgdom gsbobadmgms bgasbsizgonma Ladyydomb smgmol ™
5 dmemds, 39Mdme badydsmb dgbMmads EMmab 03 dmbs3ggmdn, GmImal bobgMdmagm-
do LEYEbrmgebobomgzalb vmgds@gds 3gomsdo 40 Losol, 16 brmowsb 18 brodwyg oMabmyem-
Brmgbobogol — 3306830 36 Losob, bmmm 14 Brmosb 16 bmadwg sGabEmnmbmmgbobmgol —
33065380 24 bssol. 9360m30b bemgosmao doﬁ@nob147 d9-4 39beob dg-2 396480l msbsbdsc,
dEm3ab bLodaMomnsbo sbsbManMmgdol domgdol Bmgdol gu9d& Mo gobbmE309mgdol dob-
boo, dboMggdo gomEadmgdslb 0mgdgh smosmmb dmdsgms dogH bgasbszzgornma Ladydomb
dgbEnmgdabomzol 858 gdomn sbsdmanMgdol domgdal NBmads, (39e3gmo g53mbsjmoabg-
30l gomzomabbabgdom. s0bodbymal gsmzsmabbnbgdom, bLdg-0b 3g-17 Fqbmal dg-4 s 39-5 be-
Bomgdoo aobnbadbmgms bgasbszzgormo Lodndomb sbsbMonEgdal gmMmIgda, 39Mdme, geom
dgdobggzado gb dgodmgds aymb ggymswo oBo%Qo‘gﬁabo,Ms boem dgmeg dgdmbggzeda 3o o-
do@gd0mo abggbgdol @Mmab do(393s. yzgmes dgdmbggzada, ab, o) Mm3gmo Bm@Ioo dmbogds
Bgaobszzgornco Lodndoml ,obsDMaNMgds”, M 3nEdymans AbaMgms Jgmabbdgdady.

3oMzqm dgdmbizgzedo, Dgasbsiggormmo Ladmdsm dgadmagds sbsdbmanmmglb bymesbolb Los-
0mdM030 aobs339m0b gobHormn MmEgbmdoo, Mmdmoal bybBo MmEgbmdss gobnbsbdmgMgds dbamg-
o dg0obbdgdoom. dgmeg dgdmbggszedo, sbabrmon@gdal Lobs(szmme, ©obogdgdmmb dgadmads dng-
(9L 035890000 ©L396980L MM, HMIgEMb s3dgdoMgdomss 3Mmegdbo Lbgs sGog00meM oo~
435b o6 dgo(393L, 3ogM33 dabo mEgbmdss sbgzg Jbamgoms dgmabbdgdom gsobabadbmgmgds.

mM039 dg8mbzgzedo, Hm3gma Jomgoba(z o6 1bos nymb dgmobbdgdmmo bgasbs3ggornmo bo-
39domb 065N gdabmzgal, dobo 3mb3Gg@Mmo dmzmmmds 3Gmdal 3mEgdLoo ©Eagbamo o6
o0b. bd3-0b 89-6 Bmbemals 3g-9 37964@0b ,3“ J393mbJ&0 Dgasbszzgorm@o badmdsmb sbabmanmgdals
BgbL dMmBomn bgmdggemmagdal s@bgdom 3oMmdow 300fbggl s dobdy dgmabbdgds su30emgdg-
mos. 0335 30, bdoM dgdmbgggzedn, dgadmgds gl 3oMmds bymdgzGnmgdom o6 agmb dmbgbmogg-
dmmo o6 ©8bogdgdmol mBnbomMgdamo dpamdatgmdal gsmzgamabbobgdom, ogo dmbgbHogwgl
dMm30b Jobogsbsbgbnom, MmBmol 306mdgdLa(s dmmnsbsom s@aqbl gb 3965L369mo.

145
146
147
148

2013 Bl 12 0360b0b mEgsbymo 396mba Ne729-11L, mm3gmo(s dsemsadn dggows 2013 Berob 4 ngmabb.

L3 3-0b 89-17 Fgbemal 3g-3 3¢b4@o0.

Mo&0x0(3060900m0s bogsMmggmmb 3smmadgb@ ol 3ngm 2005 Bemob 1 ngemabl Ne1876 wawagbomagdoom.
oo Bgboom godBHooma mEgbmdam s6sDmeymgdel nmgamabbnbgdl sbygg gzdimgegdatal 2000 Bemals 22
0360bol Ne2000/EEC @otgd@ngs; Directive 2000/EEC of the European Parliament and of the Council of 22 June 2000
amending Council Directive 93/104/EC concering centrain aspects of the organization of working time to cover sectors
and activities excluded from that Directive. <http://eur-lex.europa. eu/legalcontent/EN/ALL/?uri=CELEX:32000L0034>
[10.04.2018]

84



b. bodmbodgoemo, Lodo®mrm00bmde, (mZMGE bobgemdgst90madm 00506909006 F9bmywgol boobpstpo

08 d9dmbgg3sdn, o9y bgasbs3zgoyma Ladndomb sbsbdmanmgdal Bgbo o6 oMol bgmdg G-
mgdoom dgmabbdgdmmo, ngo o6 g53mabzg3Lb bgmdg3@magdol dosmommdalb s 39-17 dybemal dg-4
3964@0b gomgamobobgdom, bgasbszzgom@o badydomlb sbsbmoymgdadg 3oMmds doaby honom-
3mgdos 330)06b836*@@0g9,149 3ogMod of 046900 3obLadmgMmmma dobo JMbzMgG Mmoo mEgbmds.
396dm, 56 046905 3Mb3 M@ gdmma, Mo Mmdbboo 3obMEnmo mEgbmdom Mbrs Joommb sobsd-
39dmm38s Dgaebszzgorn@o Ladndomb SbsDManMgds, o6 Mo mEgbmdoom dgumdmas ol sds@gdom
abomggdmmb abggbgdol Ngmgdoc. g36m3533060b Mgamms30gdob Dgasgmgbom, 69360 J399-
69d0b dos 306mb3gdmmdom omagbamos bgasbszzgoymoa badndomlb Ladsmomosba sbsbemsy-
900bomzgal Losomdmogo bgmasbol godMoomo mEgbmdol 25%-0sb 150%-3wy, dgbabmmmagdy-
™0 LodMdomb Fm(3mEmdab, Lodddnbs s ebsMK Mmoo ™Al 600)30@0[)60636000.150

DEbMNO0 396mB3gdmmdabgsb gobbbgszgdom, L33 o6 dga3o3L OBSBYLL Bgasbszzgora-
0 Laddomb 3Mb3MgE Mo MEabmdnm sbsDmaMmgdal dgbobgd s ngo ©edm3nEgdmmaoas dbo-
9md dgmabbdgdady, 359Mad sbgmo dgmabbdgdol sMombgdmdol ob dobo ©s3boddgdemol dogH
356bobM3M0lb dgdmbggzedn, Mgmazeb@mas bbg-ob 325-5 Igbmol gsdmygbgds, Mmdmalb me-
bobdoa(3, gb sMbgdoma 3ommds bos asbabsdmgMmmb Ladsmmmansbsw, dgbEmmgdmmo badyds-
mb 3mEmmmdabs s b3g0x030L gomzamabbnbgdom. 03 dgdmbggzeda 30, 0y SBsBEEYMgdal
mEgbmdadg 396 brgds dbaMgms dmmol dgmsabbdgds, Ladsmmmnabmdol bLogdggmdg Lobadsm-
e 300gdb go0sby39@0mgdal o ssagbl ol mwgbmdsl (325-g dqbmal 8g-2 6sboemn). ol
bogoombo, o9 s gm@doo Mbos Imbogl wobsogdgdamoabsmgzal dgasbszzgorn®a Ladndomb
20BN gds”, Mbos gosbyogl obsddgdmmabs s @sdbsgdgdmoal nb@gmgbgdal gomazamab-
Babgdom, LodsMmomnabmdal baggdggmbdyg, Moasb sdbsagdgdmoal nb@qmgbgdowsb gs8mdwnbes-
9mdL 0b, HM3 FMmo©o sbsDdroygdalb bo(3gmam, osbzgbml sbsddgdmmon s v3330Mo -
Bmamb gobsbbymo MabyMbo, bnmm ©oboddgdymb bsgmgda 3dsmdoom dgadmgds dggdromb

dOHM3om0 5bsDMINFgdolb domgdal 33bod@36Qm60.151

4.3. byzmMm3mAs30m bLddsMmnsma

53060 d0bssMbob gomgamabbobgdom, LagmM3m@s3ombadsMmmmgdfngn HMmogHmnmdgda
35033990 b3gEogogom babosmwgds s L3gnsmuMa Maamma309d0b 393 gdig3e, Gm3g-
ma(3 9398 gbbomao ©obdmbaznm®a babosmal ds@oMgdgmas, doamed badmdsmsdm 3mwgdboom
356383039000 3M0b(303980L bgaegmgbabogsb megobmgsma o6 ofnb s 396mbdn sMLgdamemn
L3g 0o bmM3gdol gomzabamabbabgdom, 3gmomboboobogfgdal, bpmdal, ammabbdngmg-
d0bo s LadsMMMNsbMbal gMomdn gobabomgds.

149 Brox/Walker, Allgemeines Schuldrecht, 37. aktualisierte Aufl., Minchen, 2013, 70, Rn. 1.

<http://ilo.org/wcmsp5/groups/public/---ed_project/---protrav/---travail/documents/publication/wcms_161734. pdf>
ob. (3080Mgds: odsbadzaemn 4., bgasbszzgorn®o badmdom s dobo sbsdmn@mgdal ob/s Labssgmm 3ma-
396bao300L gomgdnmads, 3GmIab LodsGmamo (bEs@nsms 3Egdyma) lll, »d., 2014, 383.

85Bsbodg00m0 8., Dgasbs3zgorn@o Lodymdom s Jabo o6sBRONMgdal o6/@s Lobs(zgmm 3m33gbLosonl gommg-
demgds, 3MmBob bLadasmmsman (bEsGosms 3Mgdamo) I, »d., 2014, 387.
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9696 sbgo bm@dsb bomdmaagbes 39bscdgoms dgbobgd  396mbals 533-3 dbemo. 2005
Bemob 24 0360bL 89bomBgms dgbobgd 306mb3n aobbm®(z0gmees Lo 3obmMbAgdemm (33emomgdgdo (3o-
6mbo Ne1781-6ls)"*2 5 ©g3dBd 53° Fgbemo d730000 bagemgdmmm dngozal momdady. ombadby)-
0 396mbo 0mgamabbnbgdes dogmMo@sma s0mbg@al Bogh dabmMademo ogzombgmgdol bLabm-
3500Mgd0sb gofMn(3b3sL ndazemae, MMA gl 1 3065L369mbo gomeadamgdan nyzbgb MAMogmabo -
(309000 BomEgbmdal 3Jmby ogs0mbgfnbomgol doggnam bsgmomstn o090 LadomMmmnsb gabaoc.

dbgoglb Logobmbdmgdemm Mgammaznsl 03bmdl gsbgomsemgdmma badstmmolb djmbyg J39y6g-
30, 3000 ImMol g3cMm3egdamal bggo LabgmdBogmagdals boaoﬁmoqm.ma 2004 bgmb 936m 333063
300em LOBIMBM™MS @35GMMBbYdalb Jgbobgd g3EmM3ymo ©ofMgd@&ngs, MmBmol Bosombomn® 356mb-
393emmdadn obgMagzobomazal badmmmm ges 2006 Bemals 20 3sabo 3060bo°oq>3(¢>o.154

9360m3539060L  LaBoMmsmmab  JsMBmMbaDgdal Babdbom, ,39650M3goms Jgbobgd®  306mb3n
dg300  domomgdmmo  (33momgds s gobabodmgms  sdosms  Lagsmmagdygmm  doynwzal
bogobmBBYdmm Mgamma(z0gdo. ,d9BsG8gms gbobgd® 3obmbal 53°-g dgbmal 3oMggmo 3ub-
J&0b 3oM39mo Boboowgds nmgamabbobgdws, Hm3 o og30980b 39dgbob dgmgasm ogz0mbgmb
bogmomgdado 3gmbws Losdom Labmgsmgdal b3olb Ngmgdal 3Jmbg ogosms 95%-bg 3980,
35306 53 og30mbg@L (8ynzqgmb) Mgmgds 3gmbos asdmgbynws bbgs sdznmbamms sg(309d0 o3
3obmbols 53? dgbmob 3g-2 3164B 0o gomgamabbobgdym Lodsmommnsb gobow, bmmm ©obsmhgb
5J(30mbgF93L MRgdM@em v730000 Lobs(zgmme LadsMmmnsbo gsbob domgdol Ygmgds. 3039
396060l 53%-9 gbmal 89-2 3964@0b abss@bo 8amdsgmdms 08530, Gmd org bobmasomgdal
bobegdom LadsMmnmnsbo Gobob gobbsdrmgmnlb 3g4sbnbdn o6 ngm dgmsebbdgdmmo, ngo ¢bws go-
bgLbodmgMe admyz00gdgm g4b3gMEL 96 LadMm 3gMmm 3m33sbnsl. 3obmbo saqbos Ladsmmmo-
560 bl 30bndomM Drgambs s, Moz damdsmgmdos 03530, MmM3 badsMmmosbo gabo o6 xb-
5 ymgomoygm b5 3mgdo 03 yzgmadg domam gabdy, Gm3gma 3gnagmads sg(30mbgMds dmem
12 o930b g06353mmd530 go@anboms 33 Lodmasmgdal o4(z05d0.

396sm3gms dgbobgd 356mbals 533-3 dnbemo asbohngfMes Lojommggmmb bogzmbbEodmom
bobodaMommadn, Mobmsb ©s39330Mgdoms(z babadsMommad 2007 Bemol 28 do0bLL dooemm gosby-
398093 ©s 48965680 qbobgd” 3o6mBalb 53°-g Bbmo (36m oGs3mBLE G EonGm. > bobs-
doonmm3 5bndbs, HMI dg(300md bagommgdamm doynzob dgdmbggzedo god@mdMmngsm Labg-
bgd BobmBn@omn og30mbgMal 3mb@Mo3nmgdol ndymgds s 83 3Mm(3gEMGalb dm3bgbnggdg-

152
153

ob. <https://matsne.gov.ge/ka/document/view/26860#> [10.04.2018].

3ammmo 0., bygomEgdymm badgbogmm 3300030%360, 37d300ms bagomegdmmm aoyowgs: ogionm dobogg-
dnmo margdol dmmmEB o a08mygbgds o 30308 emal dodMal gobgomatgdal s30mgdgmo Bobsdamm-
357!, gn@b. ,doMomabagmmagds @s 3obmba®, Ne2, »d., 2007, 10.

Gotschev/Staub, GeskR 2006, 266; ob. (50806 gds: oMo 0., bygomEgdamm Lo@gbogMm dgmsegabgds, -
(30000 bagomEgdmmm aogoegs: og(30000 d0boggdymo Rmgdol dmEmmEon 353mygbgds oy 3odo@owmal
35bM0b gobznmaMgdol om30mgdgmo Bobsdnmmds?!, gu@mbamoa doMmmmabagmmgds, Ne2, »é., 2007, 30.
bogdoMoggmmb bagmbb@admsom Lobe8smomemlb 2007 Bemals 28 8sabolb Ne2/1-370, 382, 390, 402,405 aowo-
by39@0mgds Laddgby: Logsmggmmb dmdsmadggdo doum gensdzomo, baemogm dsdns, Habmsb gmgons s
bbggdo o Logommggmmb Lobsmbm sd (3390 Logdsmgzgmmb doMmadyb@nb BobssmBoyg.
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mo bmMdgdo bos dg9bsdsdgdmeglb dgboedsdal Lobgmadbogmda dmddgw 3MBLE NG ML s
80b 3606(30353L."%°

Lo gmMbLEOGMEOM LobodsMmnmmad Rsmgams, MmM3 3obmbgdgmb sgznsms Lagsmmgdmmm
doyowgol bmm3gdo abg Mbos Rsdmgysmndgdabs, Mm3 godm@obemo ymeggnmoaym g3mbman 3n&o
domonxmagdol dmmm@on a58mygbgdol dgbodmgdmmds Bogm@n@oma 3aM@bommal JbGowsb,
o3 93 dgdmbzg3e80 @ 36 ogm ©d gb damsbbo Bogm@a@oma 3sMmEGbom@al Labamagd-
MME 0Yym Q06Q333Q0.157 aoM@s 5dobs, LagoMm agm Lodsfmmaoasbo gobob ©swggbal nbgon
3MmM(3909Mgd0b 3o6babdMgMs, MMIgmoa(z dSMOMEMBOMZobo s d3ogk0m 0dbgdmes, 3obmba 3o o6
obgbEMnggds 08 dgdmbgggal, Mmogbsg dobmEma@oma sg(30mbgMa oM gmabbdgdmms aoagbae
3obb. "%

bogdoMomggmmb bagmbb@ndzom Labsdsmmmmmb sembadbymo aswsbyzg@omagdol dgdwmama

sdooms  bogommadymm  doyowgalb dmdbgbEnggdgmo bmMdgdn Rsdmysmnds  sbmgdnmn
90593000 ,,d9656M3gms dgbabgd”® 306mbals 534-3 dnbmdo s 2007 Bemob 11 0gmobol 396mbom
(396mBob Ne5286) ™% Lsdmdomogm LedGmEgbm jmEgdbb ©ogds@s XXXIV? @sgo, Gm8mol
domoma(y og300ms Lagomegdamm oynEzob 3Mm(3gMs, dsm dm@ab, Ladsmmmasbo gabob
503965, donmosbse Lobsdstmmmm 3mb@Mmmb ©sg9393wgdaMs.

mam@ g LagmMbLEGMEom Lobodsfmmmmad aosbyzg@omgdsdn smbadbs, gb dgdmbggges
Bomdmoggbs 3mbGMmadomgdol adymagdol dgdmbgzgzol LogmM3m@aiom Ladstmmamda, o
MMba(3 BobmEmo@ oo og30mbgMo 3ommgdamo ngm @sgEm aofMnggds sgnsms asbbzgabgdady,
Gob bobs3gmm@ars M6 8ngmm Le8sGmmasba 56sbmon®gds.'® gl B98mbsggs Bo®8mawagbl
abgo dm(393mmdal, MHmEabsy brgds MmMIbMNgn asfMnggdol o©gds sj(znsms dnyngabs s
dgbodadnbo 9bsD@aMgdal Mmamdsody, Lowsz gommgdnmagdol nbgomn sMbgdomn 3oMmdal, Gm-
am@0(305 365 gdal MmEgbmds, 3ob6LbabrgMs @edm owgdymons dgbsedg oMby, MYy 3ny-
b9 94L39MEB DY 9b LodMmzgMm 3MI3s60sDdy. 33 bLygHmadn obobo BaMmdmawaqgbgb L3goseymo
(3mbob 8dmbg 306gdlL, dgbadadabow, 3obmbal Mebsbdsw, dom dodsMmmsgms dogmmMoGoma od(z0-
mbgMo 3omEgdmgdol dobsombolb gobbabdmgMmobasmgal. edmyz00gdgmo g4b3gMm@ab o6 Lod-
m3gem 3md3sboals Bog gobbadmg@mmmn mogbmdal dgbsdsdabsw, brgdmms gofMoaqdol oog-
b5 dgosms bagomegdamm doynzol momdadg. 90badbnmnosb gsdm3mnbafy, gommady-

% bogoBaggmmb bogmbb@ognom bobsdstomml 2007 Benol 28 8s0bols Ne2/1-370, 382, 390, 402, 405 aso-

by39@0mgds Logdgdy: Lagomggmmlb dmdomasgdggda Doum gmsdgzocmn, bayemogm dodos, Gabamsb amagns ©s
bbggdo s LagJomgzgmmb babosmbm ©s8(339m0 badoMmggmmb 3o msdgb@nb Babssm8wga, I, 10.
Logdommggmmb b gmbb@ndmom Lobsdsmmemb 2007 Benob 28 8snbols Ne2/1-370, 382, 390, 402, 405 gowe-
by39@0mgds Logdgdy: Lagommggmmb dmdomasdggda Doum gmsdgzocmn, byemogm dodos, Gabamsb amagns ©s
bbggdo s LagoMmgzgmmb babombm ©s8(339m0 badoMmmggmmb 3oMmsdgb@nl Babssm8oga, I, 28.
Logdommggmmb b gmbb@ndmom Lobsdsmmemb 2007 Benob 28 8snbols Ne2/1-370, 382, 390, 402, 405 gowe-
By39@0mgds Logdgdy: Lagommggmmb dmdomasdggda Doum gmsdgzocmn, bayemogm dodos, Gabamsb amgns ©s
bbggdo o LogoMmggmmb Lobambm ©sd(339ma LogsGmggmmb dommadgb@nb Babosmdwga, I, 32.
<https://matsne.gov.ge/ka/document/view/19846#> [10.04.2018].

bogoMmggmmb Logmbb@ogom bobedsGmmml 2007 Bemols 28 dsobols Ne2/1-370, 382, 390, 402, 405 aows-
by39@0mgds Laddgby: Logomggmmb dmdsmadggdo doum gemsdzomo, baemogm dsdns, Habmwob gmgons s
bbggdo s LagdoMmmgzgmmb babsmbm sd(339ma badoMmmggmmb 3oGEmsdgb@nb Babssmdwga, I, 10.
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m9d0b 3563LobMzMgmo ngm dgbsdg 300, HMBgmba(y EINJ0M390s 33000 Iz gbmdals
dgmbg og30mbgo.

LLg-ob 325-5 b >0l oMd dbmmEmE Ladmdomadm 3mEgdbom gsmgzamabbabgdayemo
39mEgd¢mgdombsedsmmmgdMogo MHm0gMmmdgdobsmagnl, sMsdgm, bgdobdogmn 3gmdm badsm-
ool 3obmbobamgal bmgswa bobosmob FoGomgdgmo bm@mds s oy b3gnsmama 35bmbom
bbgs M3 o6 sMab oagboemo, ngo 608(00336360.161 domomgdamoa Igbmob 3oMzgmo Bobomalb
®0bsbdo@, o) gommadymgdal dgbyymgdall 3oMmmdgdo Mbs 3sbnbobmgmmb bgmdg364mgdals
9fo-gfmo Ibamol 56 3gbadg oMol dogM, 35306 LogFgmmdabal ngoMmommgds, Hm3 sdgzofn gsb-
LodEgMs Ybes IMbrglb LadsMmmnsbmdal bLogdzgmdy. 50bodbmmo ©s656gL0 LM cobbdm-
d5d0 dmeonb ,3896s0M3gos dgbobgd® 306mbal (33mamgdgdedwgm Mgmsd30obmsb, 3gMdme od
3noboom, MHm3 3m(398mo 3omgdmgdol dobssMbo Mbos asbbsdmgmmmaym LodsGmmansbsw,
dogc0d 03 dgdmbgg3odo o9 oagbnmmn Gobo NbsdsMommm ngm s sMbgdomsm sMm3g3@s do-
bmEo@ oo og30mbgcgdal 30bmbog® 0689 gLgdL, bmdmm bablgbgdo mmanzomazy dgbadmgdg-
o 0gm 33539 Igbmol dg-2 bobomolb asdmygbgds. 3gHdme, oy dbamg 30Mmdgdl o6 doohbgsl
LodoMmonmnsba, 56 Jomn gobbadmaz®s FosbnMmmgds, 4905694398 0mgdal 0mgdl LobsdsGmmm.

03m9bow, LagmMbLENE YoM Labsdsmmmmb domamgds 03 s0andgb@dg, MM 306mbIgd-
mmdd 36 0mgamobbnbgdms 30bmMmndoma ofz0mbgmabomgol 08 gmagdsl, gs93mmEgLEgdnbs
356babMzMma gobo, QLogdgzmms. Lagmbb@odiom bLobsdsmommmb dbgoggmmdowsb go-
dmEBs bbg-0b 325-g Igbmob, go6bsznm@mgdom 3o dmzg3mmo dqbeal 3g-2 bsBomal @obsbgbo,
Mm3mol 89d3gmdoms(z 306mMo@ e og30mbg@l Mazmgds 3Jmbrs Labsdsmmmmbaomazal dogdsm-
0 5 doboynon Gobob YLsdsmmmme gsbLadmamalb dgdmbzgzeda, Lobsdsmmmb 3gdggmdom
59003065 30b0 3m(3MEMdS LddsMMNsbmMbol GoMamagddo.

4.4. In3bI>Mgdgmmd Ygmgdgdab s330L LadsMmnsema

39mEqdMmgdol d06s5Mbol Lodsmmmonsbaw asbbabdmgms aobbszymgdom Mgmg3o68¢)-
05 dm3b3oMgdgmms NRmgdgdol ©o(330L Lodsmmamdn. Lagymabbdms ob, Mm3 bojsMomggmm-
do 3m3b3sMgdgmms Bmgdgdal o330Lb dONb3gmymas 1996 bemal 20 3omE ol 396mba
,8m8b356989mms NRmydgdol ©a330L Jgbobgd™."®? pmgobsmgal dmd8gmo 3Gmomd@el Bbog-
Bobmgdobs ©d Mmegobagsmo 30dmd(3930L 3mwgdbo 56 0m3z5mobBbydL dmIbdsmgdmoal ma3ema-
3960b o(335L bgmdg369mgdals LadsMomnsbn 30Mmdgd0b ¢ dMMbggmymeyal 3mmbom s 30g-
bow 9b BMbJ0s Mo30L Mog3dg v0amgl Ladmdsmadm 3mEgdbom gomgzamabbabgdnmds b sbosm-
&mo 3ommdgdols bm™dgdds.

ob, ®m3 dm3b3smgdgmms Bmgdgdal gomzamabbabgds gsbbsznm@mgdom 3b0dzbgmmge-

Bos LGObsOEG M 30MmMEgdal godmygbgdabsl, bsymal gzmm3al Lodgmlb 1993 bBemal 5

1ot Fob§mns ., dgbagomon badoGmggmmb badmgomagm Ladsmmal bmasw Bsbaemdn, md., 2000, 85-86.

domos 3aMmanmos — badommggmmb 2012 Bemol 8 onobol 3obmbo N 6157, 25.05.2012 b. <https:// matsne. gov.
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890, 3m33gbLozns, LoGobaygsdns, 35396300, bmBabomeyma bosbo.

1. dgbsgoman

306500 5ModmbgdMogn MBmgdgdol ©o(330L3906 dndoMoryyemn 356mMbIgdmmdal gMm-gM-
o0 bsdobby Lodmgomadm LodsMommal abgmo 360d36gmmzgsbo 0bLE NG G0, MmamMazss sMa-
Jmbgdmogo (ImEomeMa) Bosbal sbsbmanMmgds. 50580560l 30MmM36985Lm0b s 393306 gdmmo
DRmgdgdo, Hmammg bodmdomadm bob@qdolb bsBoemn, @dsmmgbo gobgmmmdsms bob@gdss, be-
(3 mo30bgBmgdal LodsMmmgdfng 3obdEodL s@sdnsbol MmaMbgds 4360b. mdz30LYYGsma Swo-
3006930L Lodmas@mgds 03 babgmdBogmms N3oMmo@gbmdas, bows 90s305bol mambgds mofMg-

dyemagdoms bob@gdnb bo%md33@00.1

03569 xo35b0330mabl Labgmmdal mdamobob bobgmdBogm Mbagg@bodg@ el mJ&mMmob@n, dogn demgal be-
9O®dmMobm 96039MLoGgG0b, amasl LabgmdBogm MboggMmbo@g@obs s 3oggoboal ¢boggMmbodg@ol dmb-
3090 @9dGmGo.
bogoMoggmmb LogmbLE o om LobsdsGommmb 2015 Bemol 24 md@m8dal Ne1/4/592 aowsbyzg@nmads bad-
39%g »bagdommggmmb Bmgdomadg dgds Bodomadgoman bodsMmggmmb 3ofmmadgb@ ol Bobosmdwga®, 1-1.
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Lodmdsmoagm 3mgdbol BngfM d93mmazobgdmn sEodmbgdfngo yBmgdsms a330L bbge-
obbgs 394060BL dmEal gobbs 3nmmgdymo bomommmom, 3mI3mgdbymmdom ©s dMagombabbe-
amgbgdom sModmbgdmngo (3mMamumn) Dosbol sbsbmanmgds aodmambggs, Gmdmal sbsmobo
SMsgMmn 3603369mmzgebo batizggbal sMbgdmdalb sab@ymgdl.

33930b 80bsbos sModmbgdHngn bosbal gubd(zngdabs s sbsbMINEgdal dm(zmmmdals
333mm3zmab 3M0@gM0ndgdol MHM0gMmdggdal ©aagbs, Ld3nmbmsb ©s39330Mgdmma b go-
bmb3gdmm oy 3Mad@ngmmo 3mbm@Es309d0b gsdndgds 3gMmdmbadstmmgdfogo gsbdmdoemg-
d0b gomamgddn bLadsGmnmagdmogo bBomabBozob gomgsmalbobgdom s 93 Mgds@ngolb momdady
bobodamormm 3Mmsg@ngabs s 8536096 @abgnEmbob sbsmaba.

6536330 d0dmbognmmos s@ombgdmoga bosbob sMbo s dgbgonmgdgdol moboomsbm-
b0 GFobbym@mIs(300L 3359m@s 3gom sMegmbgdMngn Bosbals Jmbgdmoagn Loboo sbsdmamMgdals
3606(3030L 3Mog@ngmmo bsgzombgda. 39dmga BoMdmAgbomns basbal s65bmanmgdal Jobbgdabs
> g967(30980L ©g@smMa dobobosmgdmgdo bbgowabbgs 3Mmamgbam dommmbgbngdo ©sd-
33006950 dgbgnmgdgdol 300bIsdo s 83 3M0b(303580L mogbgdomds JoMmore Lodsm-
Ddmmab, 8bg39, ©6533mmom Foygbgdmmo sMogmbrdMogn Bosbal sbsbmon@mgdabalb s 3abmg-
o bobbeob Lodsmmnmgdmogo babrgmal gogmgbs ©s335ymzamgdol gmbd(300y. 653HMInb
dmb Rodmysmndgdmmos 3mbiMmg@mmo Mg3m3gbos30gdn mgdsdn gobbomyym mdmegmagl be-
300bgdmsb 30dsMomngdao.

2. 565dmbgdMmngn basbab s@ba

060 dmbgdMngn (BmEomm@o) basbal 0bbEoG@oo sEHmo sMads@gfMasmyma boggmg
5©5305b0l bagmggmmom Ngmgdgdobs o moz30byyBmgdgdals 6060@00.2 dmEsmm@o bosba bLyy-
m0gMo 3acdbmdgdobes s NMmngmmnmdgdolb bygmmdo 3nygbgdym bosblb gummmobbdmadl. ngn bgge-
&on& (33eomgdal 063936 MMasbnb3dn, Meds(z JmMmbgdMog ebsboMxgdmab gMmaw dgndmgds
565358 gM0smafmo MgBmgdgdal bamymazs — gbodognEa Gobxgs (BmmMamm@a bosbn) gsd8mabso-
mb.

056539000m39 &960096(30900 dmMamuEa Bosbal (36935L doMomaae Yomymgama ggboo-
Jao 6066(93601)3 5 Lyymogfo 3aMomdol dgmsbgol 3mb6@8gJLEdo gobabomagh o gymown
BmM3oo 30dmbs@zalb 3MmMdmadabsz gobbbgaggdymon By3g@L. dogomomow, RMabamma be-
doBmamn  gfmdabgonbash gsbobbzezqgdl  3gbBoma®, gbodognmd ©s gbogdon®  basbl
(souffrances moral ou physiques, pretius doloris), G35 356Lbbgsg9dmmo MEabmdol 3M339bLa(300L go-
(3990L booggdgaqmo.“ 0bgmoby®o LodoMmomo gMmdsbgomnbash sbbgegqgdl @jogomol s Gob-
®30b (369090L o (3bmgMgdol bomoabol ogomagsl (Pain and suffering, loss of amenities), Go(3 @o-

2 ®domabol Lagomsagm Labodomommlb Lodmgomodm bogdgms gmmganal 2016 Bemob 2 bmgddmal gowsbyzg-

Gomgds bagdgdy Ne2/32168-16 (bgemB8ababgmBns LobsdsGommml o6 jogdn).

,Human suffering”.

Le Tourneau (2004), nr. 1583-1587, Gm3gmoa(z obggg 3mablbgbogdl @gc306L - Le prejudice sexuel. nmnmgdaymos:
Dam C. V., European Tort Law, Oxford University Press, 2013, 322.
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30b0sbgdmo@ mabagl dmbamfAgmol (3bmgmgdoom 8 3dmdals ﬂ%ggbob.s 396356mo LadsGmama
3606(303mo© o6 Fogboglh 9M3s6gcmnbash dmEomuEn bosbal LadsMomgdmng sb3gd@qol,
091335 0F0onmdds EMJGM0bsd nofMgdymadsms bob@gdsda mommggmo ab@gMgbol gsdm 3-
39005b 3396@0 8006(3 396 Mo ©d obo bobasbds BmMmamamo Bosbol MMIsgn g6 300b:°
Jm8336bo(300bo7 o ggodaogmcgoq)gbnbs 9939689830 35063 8mobg9060.9

LobEgdsmadmmabn aobbbgeggdgdol s6smaba admggs Lodmemagdsb gogogmo, 3gMbmbe-
&0 BoLgMEmdob Mg 3mbzMgEm sb3gd&dge ynMomgds godsbgamgdamon sds o9 nd
8060’)@63[}60330.10 6930L30gM Jgdmbggzedo YbEs 0m7g3zsl, MM Mmommgymoa baddy o0l 6o gs-
M0 md30b0 Bod@mdMogo dgdaaqgbmmdol dabgozom s o3 3mb6EgJLEd0, badsMommol Lyndo-
9980, BmamEz 6960LdogHo 53 LobEgdnlb s(330L Ladadby G0l 3oMggmbabyobo sMsdmbgdmngon
B0560b MmEgbmdal asbbodrmgmabsb.

3. 3m3dmbgdMmagn badbalb 565bmaMgdab Bmgsea bagmdzmgda

0530560L 3580300, Labgmal, waMbgdal, Mgd3n@onalb NEmgds ©s (30mabdbsdgdmama
356(3b0096980basb Mogal o339, M3nEYMgbo 3gAbmbamuyma baboscmol dmzmagbss. 83 Labal
B gdgdab aMmggzabsl dgbadmgdgmos bomdmgoanbmo @sbsmamgdamoal ((30mobbsdgdals
md09d@0b) gdmEonmo doamdatgmds, dogfed Mormmos dobo osMmggzobsl swgige@men Lab-
J300b oanbs, sfembgdmoga (dmEomema) Dosbobomgzgal @edsbabosmgdgmo dmgmo Mogo me-
30b9dMgdgd0b godm, Mo(3 0bngowal 5 ddsdg ordbgdyma amdbmdgdal, gdm(309d0lL gosb-
965bs s Mdngd@n® LobdmIda Immagbgdol bLommmmgdn sabsobgds.

Joogmds Ladmgomadm bodommamds gonbosMs Mo 3Mb@nbgb@ Mo gzmm3abmgol ads-
bobosmgdgmo bmaswo 63[)011 s bogdomomggmmb Ladmgomsgm 3mmgdbol (3g8amdda — L)
413-9 3qbmob 3oMmg9mo bobomoom s@ombgdmogn Dasbol sbsbmanmgdol 3@ gMandswm gmbag-
Bammdabs o LddoMmNENobmdalb bobdmBn ssbgLy, Moz Bgazadmos dbatnlb dogM bgmmgbyMaw
a0dMeamo  3m3396La300lb Immbmgbol Lo 3obmb3wgdmm dgdrmmmzsw 0dbglb dohbgmea.sbe-
BoDRoMgdgmo Bosbol GofMamgdol sMaMbgdmds, 3oMaa LogMzalb 3m3gMonmo dobboo go-
dmygbgdol 3bsMmo Egbwgb309d0 s LabsdasMommm bgmabyygmgdol dogM sbgmo Jdgwgdgdals
3693963000 LoMormmyg 36 3mgdL Mo30mbacm@o s 989N o330L 39s60bdob gm™do-
9300 3Mm(39LL. dggabgdal 3B gMandgdalb dgMmAgzabol LodsMmmomdgdgsmmgdgmo oo go-

5 boggydgmo oomgdl ,Expectation of life”, o gonddgdam odbs 1982 Bemal s@8abob@®azommo 080l

30gf. domomygdymoas: Dam C., V., European Tort Law, Oxford University Press, 2013, 322.

BGH GrZS NJW 55, 1675, 95, 781; BGHZ 128, 117 [119 f.] = NJW 1995, 781 f. mwN; OLG Celle NJW 2004, 1185; OLG
Minchen BeckRS 2016, 06809.

Ausgleich.

Genugtuung.

Dam C., V., European Tort Law, Oxford University Press, 2013, 322.

0 .

5?);@%) 3., 30Ms0 Nxmgdgdal bygmymaabomgal s@edmbgdmoga Dasbal sbsdman@gdal JoGormmoa dmmgmal
dgbadadabmds ggmm3mm LG obsMmEdmsb, gumb. ,Ladsmama®, Nel, 2017 5.

97



boBstoremob gy&rbocema, Net, 2018

dmb3930L bnbody asl, Moms @on(335L gmbog@mmmon damsablbo, bLadmdsmsdm 3mwgdbol dogH dg-
dmm35bgdnmo Bgbgdob gomMamgdda, oMmown bRgmmb 989dENe ©o(335Ls s oM Jmbgdfngn
B0560b gbab@gdm 30dmygbgdal Bobomalbgdals bogMmbglb dmmals.

B05b0l 965bmonFgdal dogomeadymgdgmo ascg3mgdgdol s@embgdmdol dgdmbgzgzsda
bogomommaggo LadoMmmagdmogn damdsmgmdal smEagbol mMogb@omo ool g5638 303900
bbg-ols 408-5 s 39M3s600b Ladmgsmsdm 3mgdbol (358am83n — aby) 249 (1) 3s6GoaMoxdo,
mmdgmos bmEdsGommo 30bbnsb LEmA g ol g93m3absmgmdl, Mm3 Dasbal sbsbdmaymgdal-
0g0b s30mgdgmos 03 gomafMgdol smEaqbs, Mm3gemas 05MLYd7ds B0sbal sbsdmonMgdols do-
39mEgdMmgdgmo g35Mgdmgdal eamdadmyg. 3 (3o, Bosbal s6sbmon@gdal dmasw Lolb@gds-
do aobbognmmgdom godmbogmegns 3ModmbgdMngn Boobals sbsdmanmgdol mazobgdymgds, Gm-
dgmo(g aobabbgaggdl dob bbgs 3ol Boobabgsb, Moasb domnsb bdoMaw domgdmmo 3gogag-
30b a93mbbmmgds 399393900 3mzmgbss s MmamMoa(y 36 ¢bms oymb 3m339bLasns, ngo Jo-
0b(3 396 50390l sbsMmomadymb 3oMzgabogm aggmaoﬁgmbob.w LB g 5Mbndbymo mogo-
LydNEYdS 3oba30MMBgdL dFMoJmMbgdMago (5M335@gMosmm@n) Basbolb mEgbmdal asdmmgmal
boGommab, Goash Jmbgddoga osbabash asbbbgsggdom g.8. @oggMgb(300b 303magds'™ o o6
353mEaqds. sMsdmbgdcngn bosbn gedmomhgzs LEMM g ndom, MM 887sdnbogmo s 3ndmog-
&m0 (565bmoym@gdal Bogomogdnmgdgmo asmgdmagdob aomqdg) JmbgdMozo damdstgmdal
dg30M0b30Mgdabols gumemo ©sbsgmabn o6 Q606Q360,15 30bbs 3nomgdoo abgmo bLydogd@nco
5743980L EMML, MMIgmoa(z 30MHM36950L Lmosmy® oy 3Mmggboygm LESGMLL Y3zo3doMmgds
5 30MEa30M0 La3dnMBmby 38 gMnsmnbgdnmo g33035tmgbG0 o6 8m3d366360.16

06 dmbgdmngn bosbal ggmbgzombammafn ©s60d6mmgdal 3Mad@ognma Lagommgds dog-
mo bogbswoo 3m33gbbaznolb MEgbmdal godmmgmabol gmabmgds, Moy Mmoo amhgbormoa (364-
3960b s bBmaswn baLosmab smdgdal LadsMommnsb nbGgM3MgES(305L d0mEgdl. 53 30Mmdgd-
do, Ladbggmms, Medgbow NdOHNbggmymMARL LojoMmnggmmb 306mbIgdmmds ©s bobsdsmomm
3Mod@&0go bLondgommdolb 08539 LEGObEEMEL, Moz LogMmadmmabm 3Mad@nz0mss sagbormn s
039bo 6303 3G mman begds Lobsdsmmm 3Mad@ngada sModmbgdmoga Dasbol g34b-

Boodzomo b., 3mGormn bosbal sbsbman@gdal Dmaswmo badsGmmgdMngo BabodaGmdgdn 36 gdmmdn: bo-
Joomnggmmb Lodmgomosgm badstmmal Logdzmgdo Jomogm LobsdsMmmm 3Mogd@ngedn, mbey, md., 2018,
196; Lagomggmmb mbgbogbo Labods@mmmb badmdsmadm bagdgoms oms@alb 2016 Bemol 1 agmobol gows-
by39@&0mgds bogdgbg Nesb-167-163-2016.

bogommggmmb bgbogbo Labodsmommml 2012 Bemab 03 s3Momob gosbygg@nmgds bogdgdg Neol-1477-1489-
2011.

Gabosdgocmn g., bodmdamsgm 3mmgdbob sbomo 3mBg6@ocn, dgbema 408, 2, <www.gccc.ge>, yomnmgdl: Griine-
berg, in Palandt, BGB Komm., 73. Aufl., 2014, Vorbem., §249, Rn. 10; bogjoMmggmmb 1Dgbogbo Lobodsmmmmb
2015 Bemolb 07 mg@mB8dmob aomsbygg@nmagds baddgdg Nesb-12-459-438-2015; bojommggmmb «bgbogbo babe-
doGonemmb 2016 Brolb 01 ngmobob gosbyzg@omgds baddgdg Nesb-167-163-2016; Lajooggmmb 1Ddgbogbo
LobadoMmmmb 2016 Bemol 10 0360bab gosbygzg@omgds bagdgbg Nesb-301-286-2016: bsgobaznm Lobsdsmo-
mb 30685689800, basbn sGab 30bmbom gomgamnbbnbgdgmoa sbsbmoym@gdawa bbgomds ,mbms ngmb® s ,,
360l 3amBamgmdal dm@mab (Lbgomdal 303mmgbs).

cabosdgocnn g., bodmdsmadm 3megdLob sbama 3m3g6@eta, dgbema 408, 4, <WWw.gccc.ge>.

Jager L., Luckey J.,, Schmerzengeld, 8 Auflage, Jurion, 2016, Rn. 996.
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J3on60 ©8603bmmgdol goobMgds 3m33gbLa(300L MEbMANL 3odmmazmabsol. 3 dnbbom mofg-
o 04690, dgbbagmom 0dbgl babodsGmmm 3Mad@ngs o 3odmamnbogl, 3mbiMmgdmmean Mo
35693mgdgd0 3565306MmMdgdL 3mb 3 g@& o Lobal Ladommmgdfogo dgoganl sEamadsl ©s bmd
o6 0MbgdmdL ads@gdom abgmo Logyydgzmado, MmIgmms gomgamabbnbgdsg bgmb dgnbymdws
bm&30b 3gggobgdal gomamgddn 30b6ob 9i39J@&mE Jombgzsb.

4. 565mbgdMmagn Basbab 565dmanMgdal Jadbgda

33930L oagbomo LEWbEsME gdnbash goabgggabsl, Mabsi Namgdgdol s abdgmglbg-
b0l dgmobzs dmbogsl, obsMomgdnmb gdmggs dgbodmgdmmds, Imambmgmlb sdncm godmbgzgy-
@0 Bosbolb 3m33gbLozns s eMM3 MmO NRmgdals ﬁab@n@‘ggno.” 3™M3396ba(300L Immbmgzbal
QBmgds bomImomagbl basbol Loboom s@Lgdnmo ©oLdsMbLOL gomsbsdmgdals badsMmmgdfng
Lodmamadal, Moms bgas@oymo dggan smImagbzMmgds oDoMomgdmmmsb s g30bMgds 03
306, 30bmaba(3 90l ©s39330Mgd¢ma badmdsmasgm dGbzalb 3mbiMg@&mmo Mabgal Mgsmady-
5.1 9L oo domomgdl, Hm3 Ladsmmmoab M3oMmzgmabo gmbizns bosbal Jm8336boenoo1g.
aoM@s 530bs, dob 9bnggds 3mEgbonM ©s35bnsbgdgmdy 3Mg396(30mmo bgdmJdggdals gob-
bm@309mg30b 9839d@03, Boms bagMomm somgdobmb bgma bosbob 3oygbgdadyg (3019396(300L
B964(309).2° Bosbob 365DenMgdal FomEgdammgdol ©s3obMgdal bagGoby 39396300 bg-
353 gbol bbbl Lodmgomadm bbb Imbobomgms J3935Pg @ v0dymgdlL dom, 3sdmahobmb
a9mobbdngfMgds Lbgobo amgdgdabs ©o 06@)363b360bog980.21 (39390 3odmymaznmn 3Mdg3mM-
bm3ogygmo bosbn, Mmdgmog gobbbgegmgds bbgs &ndob Dosbal ©szobmgdoo 1bdEMNE3gmymeza-
0 80%60[)306.22 0M5dmbgdmngn bosobol sbsdmanMgds F0bbo oM abobogl d0ygbgdymn dosbal
LEmm AabGa@E0sl, Moash doggbgdym Bosbl gymown g33035mgb@o o6 543L s dgydmyg-
dgmos dobo LEYmo 3m8336b0600.23

dooemndy g., dtsmygymo J3gogdom 5o8m533‘3Qm 3aobybobdggdemmds @gmoad@m bodsMmamdo, P06, o~
om0 306yl LadaMmomoal 808mbamgs”, Ned, 2015, 18.

0439, goomgdl: Looschelders, Schuldrecht, AT, 9, Aufllage , 2011, Rn. 1167.

dooemndy g., dtsmygymo J3gogdom 5o8m533‘3Qm 3aobybobdggdemmds @gmoad@m bodsMmamdo, J9M6. o~
om0 30Dyl LadaMomoal 808mbamgs”, Ned, 2015, 18.

cabosdgocnn g., badmdsmadm 3mEgdLob sbama 3m3g6@ema, dgbema 408, 2-3, <www.gcce.ge>.

363. 0b. §u@oge 8., bLobbmal LadsGmamo, bmgswa bsbaemal 80dmbamgs, md., 2010, 287; gsmdgemadzoemo b.,
Labggemab 30bbgdn, 036y gogobodzomab Labgmmmdal mdomabol Labgmdbogm wMbagg@bo@g@n, md., 2016.
Bo@Bodzoemo 6., Bn@ammmo Dosbolb s65bmaenmgdal dmaswan badsmmgdfmngo babsdommdgda 369dmmdo: bo-
Jomggmmb badmgomagm Lodsmmmal bogndgmgda JoMormm LobsdsMommm 3Mag@nzedn, obey, »d., 2017,
196. ¢yoomgdl: Hondius E., Janssen A., Disgotgement of Profits, Gain-based Remedies throughout the World, Interna-
tional Academy of Comparative Law, Springer Cham Heidelberg New York Dordrecht London, Springer International
Publishing Switzerland, 2015, 258.

LogdoMmmggmmb mbgbogbo babsdsGmmmb 2015 Benals 05 6mgddmnb gosbyzg@omgds baddgdg Nesb-594-562-
2015; bogomoggmmb qdgbsgbo Lobsdsmmmmb 2012 ol 03 s3Momob gosebygg@nmgds Laddgdg Nesb-
1477-1489-2011; odaeobob Losdgmaom LobsBoGommb bodmdomodm Logdgms 3ses@alb 2017 Beals 06
0563M0b gosbyzg@nmgds boddgdg Ne26-7243-15.
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LLZ a3b-0b dogomomdg dgoddbs, Mabo gogzmaboms(y 3mbadbyyma bodao — Lodobysdoyoa,
3mM339bba@mEmnmo s 309396300 Gbd(30980L 3MBdabs(sns gobabsdmzmMs dmMamauma bos-
Bal 565bonMgdal gMmnsb 80%60(;).24

4.1 3n3396Ly(300

6930b30gM ommmbgbmngdn bobasbdymoas basbals 3Mm33gbLoznnl BMbI(z0Ma s3m(3sbs,
Mm3geo(s 39b(30mo §3ogomob ogdomo gdmznnm Rsbs3gmgdsl s omymegamo dgwgagdol
353mbbmmgdol gabob‘gﬁabo.zs 035b0b, MgbEoB oL 3P0 gMoydgdse oM byghmdn Re-
930L 06&gbLoyMMds s babaMdmngmds 8m0%6360.26

4.1.1. 3m33396L>300L g9bg305 39MI3bym LydsAmnom3n

3963560530 dmMamao bosbob Gubgzombomymo ©sbndbymadol momdadg Ladommmygd-
030 ©ob3nbos omgmo boddogMoom 3g-19 Layy39bal 0 306b 369 dgbodgwda 6068(\00830,27 fogo-
356 3565307 LadsMmmgdfng mMJ@Mnbsdn gods@mbgdymoa dmbadMmgds G 3ogomal gymown bo-
boo 3m3396Loz0ol b3gdEogNGem NYNMgdes ©s 53 bobal babgnsl 3gMdmbadsMmmmagdmag Lab-
RIMOQ 8m0oDG305.2% FmdmaMgdsl Bomgm bobom 3sbmgzes 3mb398(309, ™A 0brogowo 3o-
m36930L g56badrgMMmn dgdswagbgmn babomgdabasb dgmagds, Moz gsdmMazbogos swsdns-
Bl oMbgdol 3m3gMzonmo JoDbgdom gs3mygbgdals agbodmgbmmbob.zg bbgbgdmmo g¢bdznal
obEmGogmo aogqgdom, PRmgdol bymymaobsb @sbasbgdalb bsbamdmagmdabs ©s 06@gbbogm-
30l gomgamabbobgdoo dmGsmuma Boobals 3m33gbba30L go@a@ebomoa §3030mal d93bmdada-
60,30 ogdomo gdm (309500 306063Q36031 o bymogmo BmbobbmMmdol smmagbs 1bos godm-
96300, Mo3@gboms(s ©3b0sbgdal s Bobxzol bamabbo mdogd@n®ew 530l dgbedmgdmmdsl nd-
QUMQ0.3Z dma 305069600, Lobodstmmm 3Mod@n3od bogbgdoo Jommgdymo dosg(z0d yuMommyg-
35 03 goMgdmgdsl, Mm3 BLodmmmaoymo Eobx 30l 3mI3mgdLbymdowsb godmadpnbamg nbongo-

# Bo@dodzoemo 6., Bn@ammmo Dosbolb s65bmanEmgdal dmaswn badsmmgdmngo babsdommdgda 36 gdmmdo: bo-

Joomggmmb badmgomogm Lodsmmmal bogmdgmgda Joormm LobsdsGomm 3Gag@nzedo, mbey, »d., 2018,
200. Loba8smmmm 3Mad@ngodn sMadmbgdmagn bosbo gubdion®o sbodbnmgds d93mgabsntom oGab
Rodmyamndgdmmon: @as3dsymenmmb aboMamgdamo; bgdmddgmgds 8mobmabmlb bosbol 3089gbgdgmdy;
5300056 s0(30emb 30Mmzbamo gamgdgdolb bgmymes bbgs 3ocgdal dog.

BGH NJW 2007, 2475.

dogns d., 3065000 (36mz6 5300 (335 Ladofmmggmmb Ladmdomsdm Ladstmmol dobgogom, md., 2012, 194.
Staudinger J., Schiemann G., Kommentar zum Birgerlichen Gesetzbuch mit Einfihrungsgesetz und Nebengesetzen,
Buch 2, 2005, §253, 28.

Windscheid B., Lehrbuch des Pandektenrechts, Bd Il, [1865], §455, 31.

dogns 8., 3oMsmn (36mgMgdol o330 badoMmmggmmb Ladmgomosgm badsmmmal dabgogom, md, 2012, 194,
BGHZ 7, 223, 226, 229; Luckey J. in: Pltting/Wegen/Weinreich/Medicus, §253, Rz.11; RG, Urt. v. 14.06.1934 — VI
126/34.

BGH NJW, 2007, 2475. 3ooomgdqemons: Soergel W., Ekkenga J., Kuntz S., Inhalt des Schuldverhéltnisses, Immaterialer
Schaden, 7 Auflage, 2016, §253, 10.

Jager L., Luckey J., Schmerzengeld, 8 Auflage, Jurion, 2016, Rn. 996.
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ol yggms bLydogd&mo sbdgd@on 396 0gbgds wogdoma gdm(z00m ,,onanﬁ)gb‘@@n".as dogomo-
090, (36mdogMgdal LENmoE s33Ma3z0lb dg8mbggzedn sModmbgdfngn Dasbol doMGmmegb 3m3-
396LoGmEYmo ubg300b gomzamobbabgdom sbsdronMgdol o30mgdgmo bobadoMmmds obs-
Gomgdamoab og® Bosbob 80ygbgdal asb3@s 04693m@s,>* oz sGobodsMmmnsbow 9bmmog-
5 ImEomMo Bosbob obsbdmanMgdol segamb.

3mM3396Ld(300L DgBMOMBadbyymn 3o39d0L goEexsLgds Imebmabs dgdamdn Bemagdal Lobe-
doMormm 3ﬁod@ndoa,35 035(3 godkabs LodommnmagdMogo ©sdgzgds, (36mdogMgdols 3g@-bszmgdo
5 35Ma300b dgdmbzq398da(s Im3bomaym dmEameyma Dosbol 3m33gbbamgds. dgadmgds nmggsl,
m3d 3obmbdgdgmads, doMmmamos dmabonbs @3 nmo YRmgdgdol s 0b@gMgbgdol LobGgdsdo-
Bd(300, 5303MMMM© LOLITSMNEML 5 30LES 3MDaG oM gomEdymads, Jobmbom gomge-
mobbobgdmmo gmgdgdal dgmobgol dgdmbgggedo dMNbagmgym obsMamgdnmol Mgmgdg-
30l 900933980 smEagbs dmMama@ma basbol 30bbgdabs s BMbi30980L LEMMmyMGama©
35m35m0bbobgdoon.

4.1.2 3m33396Ls(300b B9bgdz05 nbgmaby LodsMmnsmdn

3mM3396Lo(300L b4 (305L 0bgmoldas 0(36md96, Y330 v mMbgdMngn s JmbgdMoago bo-
560b 565D@aB30L 58 M Labgl JmEab o6 0339m93s Lbgamds.>® sModmbgdmago Bosbol mdogd-
Geo bEnmao Mgdsmanolb dgndmgdmmdal godm dobo Gubgonco ©s60dbymgdal momds-
bg Abggemmdabab Baobs 3mmabbg YRMm Yymagdol smosmgds Q3360.37 LEmAgE nbamabnMds Lo-
domnamds 3g083s30 3bsdmaMgdol mogz0bgdn@n gm@mas, MmamEazos bmBnbsmyma 3m33qb-
bogos (nominal damages),38 o3 330609 Bosbob ML LoddmmyMo bsdroNMgdol ggMb 5000
o@)oﬁ)abb.w 53039 3mb&gJLbdn dmasdMgds 5d30560L YRmMadsms s dofMomem megabyygmgdoms
(330 3mbB3gb(300L 41-g 3mbemal Rsbsbgmn Lobodsmmmb dogHm sbsMamagdama bsmnboo-
30b LodoMomnb s 3dogmBamgdol o 3nmgbgdals mombo%3.40

0bgmobdo LbgymgdMngo sbnsbgdol baddggddy bogoso dbogmmado dmJd90gdgb Latg-
3M3905(30m bobosmalb domomgdoom, Mm3mal dobgogomsg 98 G030l ob0sbgdgddy sfombgd-
030 b0osbolb dojbodsmmyFo cmobbs 200 000 Bb6E LB MmNby 330Q336b,41 obobndbogns, GmA

3 BGHZz 18, 149, Piitting/Wegen/Weinreich/Medicus, §253, Rz.13;

Jager L., Luckey J., Schmerzengeld, 8 Auflage, Jurion, 2016, Rn. 996.

BGH, Urt. v. 13.10.1992 — VI ZR 201/91 , BGHZ 120, 1 = VersR 1993, 327 = NJW 1993, 781;. 8omomgd<aymos: Jager L.,
Luckey J., Schmerzengeld, 8 Auflage, Jurion, 2016, Rn. 996

dogns 8., 3ofs@o (36mgMgdol o330 bodoMmmggmmb Ladmgomosgm badsmmmal dabgogom, md., 2012 194,
Dam C. V., European Tort Law, Oxford University Press, 2013, 302.

BmBobaemm@o Dosbn d989absntom gobdsMm@e mmmM©ds 3ombdamas: .. technical phrase wich means that you
are negatived anything like real damage, but that are a affirming by your nominal damages that there is an infraction of
a legal right wich, through it gives you no right to any real damages at all, yet gives you a right to the verdict ot judg-
ment because your legal rights has been infringed..” The Mediana, [1900], AC 113, 116 (HL); Dam C.,V., European Tort
Law, Oxford University Press, 2013, 302.

Bm3obacnm®a bosbal 933039 gb@n gMebamm badstmamdn stals - franc symbolic.

European Convention of Human Rights, Council of Europe Secretary General, 1950, 41.

Dam C., V., European Tort Law, Oxford University Press, 2013, 303.
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1990-0560 B6emgdol @sbobynbda abgmaby@n LabsdsMmnmmgdalb &qbwgbzns LyzmMa3gbLasom Mob-
bol dojLbodsemm@om godbGHabggb nym 808060)*3@0,42 53 3ma 305696000 500530560L YPmgdoms
936m3gmn 3mbggbznab 3g-10 dgbemal (godmbs@golb megobygmads) dsmmbol gomgamabbabg-
d00 Lo 3obmMbIgdmm (33mamgdom ogbs @080@)0636‘3@0.43

4.1.3. 3m33396Lo(300L BYbg30s JoMmayem Lyds@msmdn

bogdomomggmmdo, MHmamg Hm3sbm-gq9mMdsbymoa bLadsGmnmgdMogo GMoon309d0b dodwg-
3960 omonmbgbmognlb djmbg J399obsodon, sModmbgdfngo bosbal y3nfMzgmaglb dobbow dnygbydy-
™0 Bosbol 3m33gbbo(30s Mbos smzndzem. god@ns, MmI bgmymeamo Mymgdolb bEMmymBamo
9LG0G (300 33‘3d@363@0044 > 3m339bLaznal bgdabdngMo MmEgbmds obsMomgdymb ng-
mgdolb bgmymaedwpg oMbgdym dogmdomgmdal 396 OQ@Q336b.45 md@mnbado Ladmmdgb
0Modmbgdfngn bosbals ,MgbGodnEonm” 6‘36360%3(3.46 535b006, 30650056 BmaKgH ©oDIMS-
mgdmo 396 5mbgsb Logmmeta @ zogomol dq3Lydmdqdal, s30@m38 bdoMmow, doMmgbmma wa-
930l bgmygmgnbal 3m3396Lo(308 boMmBmaagbl sMsds@gfMosmmmo basbol ©sdsdsmabbgdgmn
3967300 8358 9d00 Jm83m636@)b,47 53 9O Ybs ogoMdgdmglb doygbgdmo basbal 0b@gb-
Logmdob batabbl, Babssmdwga dgdmbgggedn ob Losdbggmm abbEGnEYENL gmayg@Lb dgndgbos
> msgabo sMboo Ladmgomagm LadoMommagdmagn 3obybobdggdmmdol LobEGgdnsb sdmgemmy-
dms. LbmMgo 2dg39M0 308980b 3mbLESEG (300 dmabmnbs bsdosGmggmmb mbgbogbds Lobadsm-
onmmd geho-geo bogddgdo, Gmabsag bodasbdnm 8mbadbs, MM FmEommmo Basbal sbsdmanEg-
30l mEgbmdsd o6 Mbos goEssgsmdmb dmEmomyma Dasbol, Gmam s bodsGmmadMozo 398 gam-
G00b, 30B56b — 3go3bindadmb @sDsMomgdamb bumogHo 8pamdstgmds.*®

4.2. 369396300

Lodmgomagm Ladommamdn bosbob 30Ma@gbo dobbab — doygbgdmemo ©sbsgmobol godmb-
bemegdals <3‘36d600b49 30M39maeo 0@gol a39Moom smostgdamos dobo 9.6, JgmEgmmo —

42

Sutcliffe v Pressdram Ltd [1991], 1 QB 153. 3m3376Lo(300L m@gbmds 600 000 36 LG9l smbggwms.
43

Sec. 8 of the Courts and Legal Services Act 1990; John v Mirror Group Newspaper Ltd [1997] QB 586 Logdq3d0, bawo(s
Lobodo@mmmma dmdmgMom geBmb xmbolb dndsfm sdsd(z0Mmgdgma Lobal gsbbowgdgdol asdmdzqgybgdals
Log8gdn dbobsbronMgdan msbbs 350 000 B4b@) LG HE™banwsb 50 000-3wg dgod(30Ms.

xm3965dy b., Lodmdomodm 3mmgdbob 3m3gbGema, 39-18 dqbemn, Boabo I, mdaemabo 2017 Bgemon, 35. ¢on-
®93b Lagomomnggmmb gbgbagbo babsdsmmmmb badmdsmadm bogdgmes oms@nlb 2003 Bemal 24 s3Momob g-
399360b gosbyzg@omgds bagddgdg Ne33-1240-02.

0439, 900mg8L LogeMmggmmb 1dgbogbo Lobadsmmmmb badmdsmasdm bogddgmes Somoa@al 2012 Bemal 27 g-
399360b go006y3980mgds bagddgdy Nedb-78 (3-12).

Bamberger/Roth, §253 Immaterieller Schaden, 42. Auflage, 2017, Rn. 14.

dogns 8., 3o6swn (36mgMgdol o330 badommggmmb Ladmgsmogm badsmmmal dabgogom, »d., 2012, 196.
bogoMmggmmb ¢bgbsgbo LobsdsGommmb badmgdsmagm bagddgms domo@ol 2015 Bralb 10 bgd@gddcal gows-
by39@&0mgds Logdgdg Neslb-979-940-2014.

Gaboodgoern 5., Lodmdomodm 3mEgdLolb sbama 3mBgb@sMgda, dybemoa 408, 2-3. «qomomgdl: Looschelders,
Schuldrecht, AT, 9, Auflage , 2011, 299.
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,babmE3gmo 339Mmomo a%gd@nb"so ABMb7(309, BM3gmoa(y godsxmmbamgdgmon ©s s0ddHEgmm-
b0 dnamdoo gdbsbm@mgds Lodsmammsmmgggal msegnsb oGOQwOE’)ob.51 Lodmdommagm Ladom-

oomdo 309396300 364 (300L sMbo as635MBgdmmo o6 sMab. ogn Lobbmolb LodsMomowsb
060l godmmgdamo, Hmdgmoaz Labxgmal agbgMomu@o 369396(300L 3MmboGoy® s bgas@o-
@6 9L39JE93L Bma(303L.7% 56BN gBal 3oBES 3G9396(30580 BmsBGBs asRGObOmIds 56
3OMP0msgB0gd ©d ab dofMomsems EMmgdoo bodsmmmgdMog ©s(335Lmab obmenﬁ(gabose’ 3o-
m36930L 396mboo (3o LadsMmmagdmngn bozgmal abgmo eBs6gdal MHML, GmEgbs(s
306356 gmo dpamdamgmdals smEagbs 869 @sbDoMmamgdmmolb dogh asbzomo sModmbgdfngo
D0060b BgbB @300 3gmdmgdgmos™ @s 3m83g6Ls300b BB 305 LEMmE 396 BoomBage.

bodmgomagm badsmmamdo 36g396(300b ggbgGamaa 80bsbo doMomomsem bmMdol bgde-
ymgxmmdoo ©s(330L Im@ogszoobogal 608m0336360.55 03039 dMnemdo ¢bws dmgosdAma bLLg-ab
413-9 3gbmob dmaswo Jomomgds Ladsmmamdgdgemgdmol dodsmo dmGamaa Dosbol gm-
b0g3Mmmdabs s LadsMmmENsbmdals 3@ gfmandgdoo godmmgmals mombo%g.se 5mbodbyma 3o-
bmb3gdmolb gMmggem d06036gds@ bes Rsnmgammlb, Mm3 3Mod@nged dMNbagmymb abgmo
badaMomnabo LobGgdab Badmysmndgds, Mmdgma(s, gMmn IbGog, MdOHNb3gmymeRL dm3sbybob
SM3MM3MM (30mo© abgolb 303963000, bmmm dgmmg dbfng, 94360l 3mEgb0® Dosbal
303ygbgdgmms b&Mgdo dndal gdmzool Bomdmddbol d9M3g@L. Jofmyma domomdbogmmgds,
MhRgds Mo MMBsbym-a9M3sbmmo ©mMJGMnbal 3mbaz0sdyg, sbsbmoNEgdol MmEgbmdal gsdmon-
3mobol obadnmgdgddo bdoMaw nygbgdlb 3Mg3abz0nmo bgdmddgogdol dgM39@0b dmasw og-
Dol bodsBamsmpommzgsol 3968gmMgdal bsBndGmgdabs® s LeBsBmomEstmagzel Jgmgasw
dobomgdo bagoMmomom amagbnbsa 368 94b&3o.

50
51
52

Erwiinschte Nebenprodukt.

dogns 8., 3o6own (36mgMgdol o330 badommggmmb Ladmgemogm badsmmmal dabgogom, »d., 2012, 192.

©063. Labggmol 80Dbgdal dgbobgd ob. gomdgmsdzaemo b., babggmal 80Dbgda, 03569 gogobodgomal Labg-

mdob mdoemabob babgmdbogm mbagg@bodg@n, md., 2016.

dogns 8., 3ofowo (36mgMgdol o330 badoMmmggmmb Ladmgomosgm badsmmmal dabgognm, md., 2012 190.

OLG Koln VersR 2003, 602 [603]; OLG Celle NJW 2004, 1185; OLG Disseldorf VersR 2003, 601; Griineberg C. in: Pa-

landt, Rn. 4, Bamberger P., Roth C., §253 Immaterieller Schaden, 42 Auflage, 2017, 14.

3omdgemadgoemo b., Labggmol 80Bbgda, 03567 Ko35b03g0emal babgmmdal mdomabolb LobgmdBogm wboggm-

Lo@g@o, »d., 2016, 75.

Boggodgocrn d., Bmtomemo bosbo badmdomadm Ladsmmsmdn, md., 1998, 88.

bogdommggmmb bgbsgbo Labadsmmmmb Ladmgomogm baddgmes omo@alb 2015 Bemals 23 mg@mddMal gos-

by3g@0mgds Logdgdg Neob-547-519-2015; Lojotmggmmb ¢dgbogbo Labodsmmemmb badmgdsmsgm Logdgms

3oma@ob 2011 Bemob 3 83Moob goobygg@omgds Logdgdg Nesb-1477-1489-2011; LadoGmggmmb Dgbsogbo

Lobadsmmmmb bsdmgomsgm bogdgms 3oms@al 2010 Bemal 22 bmgddmal gowsbyzg@omyds bLogdgdy Nesb-

868-817-2010; LogoMoggmmb mbgbogbo LobodsMormmlb Ladmgdomogm bLoddgms 3oma@ob 2009 Bemol 09

bmgddmal goobygg@nmgds Logddgdy Nesb-823-1109-09; Lajommggmmb gdgbogbo Labodsmomml badmds-

magdm bag8goms 3omo@nb 2002 Bemal 30 ngemobol gomsebyzg@nmagds baddgdg Neb3-423-03.

bagommggmmb 0Dgbogbo babadsmmmml 2013 Benals 08 6mgddmnl gosebyzg@nmgds bogdgdg Nesl-370-352-2013.
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4.2.1. 3m9396309mo g9bd0s 39MIsbym LadsAmsmdn

abg-0b doado dgbgmabomebagg dg0603dbgdmes dammagbo babsdsmmmmlb JogH sMogdmbgd-
030 D0s60b 965DMONE9daL LodoMnmnsbmdal dmaswglb 360b303%y LoyHbmdoom asbdmab-
30b 3(3gmmds, Mo3 3obbagnmmgdom mgemdobs3gdo nym oMo sMadmbgdfngo namgdgdol
bgmymazob dgogasm ©edgsmo dmmMamm@o bosbol MHmL. LbmEMgo gb 30bsb3ndommyyma gsb-
a6dmdomo I(3gmmMds aobs 5Modmbgdmag Dosbdn, Mmam (3 sdme30gdgma badsmmmgda-
30 Logmdzmolb dgdmby 06b@0@)‘3@)8059 3mM339bba300L @ o3doymazznmgdol Bubg309d0L 3omo-

39635600L Ndommgbds BgEgMom@mds LobodsMmnmmd sfsogmbgdfngn Dosbol 3Mg396(30-
@m0 g9bg00b 3oMmadamo bodasbds 3oMggmaon 3mbsgmb 3Mab(3gLs gommeabal baddgdo dm-
on060,61 Mmdgmo(z dggbgdmes 39 3sbool dooman 39bmbab dg-2 dgbmol 3ofmgzgmo 3¢bdo-
»d ©d 30M39mo IMbrob 3oGggmo 39bJ@om gomzgemabbnbgdmmo dmaswn doMmzbymoa Mgmg-
30l gMomdo godmbobamgdol Mamgdal ozgebss. gowsebyzg@omgdsdn babasdsmmmmad bobasl-
doo 56036y, HMI ImFomMo bosbolb sbsdraMgdabal bagnMomgdms bosbals 30dygbgdgemo
sbammmaoMo §8900980b d3amB8dn ma300006 S(30mgdal YDOMB3gmymas, asbbs jmommgdoo do-
dob, BmEgbsi bogddg gbgds 3mIgHzommo 3magdolb domgdol Jobbom ©sNbEGgMgLgdyma 3omals
30M0@0 3Mddmbgdmngn LogM 30l aobbMsb ©absbgdsl. 5mbndbyyma mmangs gonbosts gqgmds-
Bool LogmbLbEoGMEom LobsdsMmommmdsy 3Mnbzgbs bmMansl bodagan,ﬁz Loaz LobodsMormmb
3MBLEOGNYAOLsdsMnmgdMog dMomdn dmBos oMmegmbgdngn bosbolb doMgammomgdgmo
bmM3dol Fgommemmmaom@o bogydgmgdalb dgdmbdgds. bobedsGmmma smbodbs, MHmM3 oMmm3zbyy-
™o Bmgdgdal bgmymazol @MmL 50g339@M0 Labg(z00b godmygbgdals gomgdyg Lodmgomadmbe-
oM gdM030 (339 o(ﬁobodaoﬁmboo.es

30M0@0 5MddmbgdMngn Bmgdgdalb o bygmmdo Ramgzol sm 33900l > 30mgdemm-
3oy 3Lggemdabol 39M3sbmm md@Mnbsdn gsdmmddymos dmbadmgds, Hmd dmBgbmnggdols
RoMamgddn 5M333Monmbm3ogMo dmagdol dobsbo gmmawa 3m33gbLaz00b MmEgbmdol godmon-

3mob Bod@mo 9.8. ,8985393989m0 98394&0b" B6d30sb bes SbFHmmadegb.* smbsbnd6sgas,
M3 dmgsn 30Mmzbmmo Bmgdalb bgmymenbs s gobIMMgmmMdob sb0sbgdalb dgogasm asob-

% Zafer Z., Zur Problematik des Schmerzengeldes: Feststellung und Ersatz des entschadigungpflichtigen immateriellen

Schadens und die Doppelfunktion des Schmerzengeldes, Berlin, 2001, 213.

0339

BGH 1994, BGHZ 128, 1= NJW 1995, 861. 3m3sbybglb Bomdmomaqblb 33L ,dnmms”, MmBgma(s godmb393ms gu6-

bomgdl ,Freizeitreveu” o ,Burda“-b.

dogns 4., 3ofowo (3bmgMgdol o335 LogoMmggmmb Lsdmgomosgm LadsGommol dabgrogom, md., 2012, 191,

BVerfGE 34, 269 (280 ff.), Soraya.

6 BVerfG NJW 2000, 2187 [2188].

64 Bamberger P., Roth C., §253 Immaterieller Schaden, 42. Auflage, 2017, 17; BGHZ 128, 1 [16] = NJW 1995, 861 —
Caroline von Monaco |; BGH NJW 1996, 984 [985] — Caroline von Monaco Il; BGHZ 160, 298 = NJW 2005, 215; BGH NJW
2014, 2029 Rn. 38; OLG Hamm NJWRR 2004, 919; OLG K&ln NJWRR 2000, 470 [471].
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(30000 5 30650 3Madmbgdfngn MBmgdgdol oMmggz0lb dgogasm doygbgdmmo dmMaman
Boobols 565bmanMgdal godmmgmoabsl 3mb@MmabGmmn aobbbgoggds ghmaget asdmbgggsn MAg-

3m@s, 13653 3gHB600L LogmBLENEM30m bobadsGBomm8® s38maz5M0l Jgmgase bsdo 8(306M96-
mmgsbo dzomal goMms33omgdoo doygbgdamo gbogmmmaon Gobxzody goobmgol 70 000
39306y oM zolb, bmenm dsdoborgol 40 000 ggM3sbyyemo domzol 3md3gbbosns v©g 3398 Nc
3babMaNMmgdo oM dgogabs, 35306, MmEabsaz ImbamRgmggdo mMxgH dg@Lb n0bmzwbgb. s0bad-
by goabyzg@omgds LonbGgmgbms dmMarm@o Dosbolb 3Mg396(30mmo BMbdonlb 3mbEgd-
LEdo, MoEasb LabadsMmmmad badm@ngssom bobamdn godm3zgms 3mM33gbLbaznal MEgbmdal gob-
0l 30B63gBmbammds LabyGggmo 339G 95394@0b domgdal dobbom. Lobadstmemmad bag-
bgdoo oMM gdmma dnoRbas, HMA 03 30MME5d3n, MmEgbs(z Bosbol 808ygbgdmal dbnwsb swao-
™o 56 3943L 3gMbmbaL 306Dl 3mM3gM(300m0Da(300L, FbmemE s dbmeme aMmobbdog®gdals
3omEqdnmgdol dgbadsdabo bamabbol o 339mmdam Ragboma sg@&msgstnal dgdmbgggs o6 ad-
935 Labg300L g5335(30980L Logmdzgmb, Moash gobMmmnmo MmEIbmdal Gymomn mebbs abg-
(3 396 NdOY639mymb bbgs 3mE gbone LodsMmaemEsdmmazgzdy 3ogmMbamgdemmdom hawg-
Boemo @domormmdal 369396(300L. 83 369 (39096& 00 Labodsmommd Logmdggma Roymysts 3Mad-
&03ob, ®m3gmo(y LodsMmameammazgzolb dm@ogobs s dgbadsedobo s(330L bGgMgbal dgdomal-
30690l 3 bom s3oMomgdl 3sbmbabdggdmmdal 4o330(36gdsb.

4.2.2 369396309mo g9bgd0s gMsbanm LydsMmsmdn

3693960mmo Dg3m 3900900l gn3gd@&o 963 §Msbamma badsmmabmgabss ‘gebm.eﬁ dor-
D3m0, Bmase ©gmod@n® Ladsmmamdn d0ygbgdymoa Bosbal sbsdmanMgdol sdmbsgsmo wg-
demagds Jm8336b06000,67 09335 0M0oym oG gModMadn LandMmdgb 39Mdmbadsmomgd-
030 Labxgmob 3M0b(303dy (5 (peine privee) ImEom Bosbmab s 3o3dnMgdom, Mo bbgs sMe-
BgM0s, 0 30 Ladmgomadmbadsmmmgdmngn babgoob 36396309 Dg8mddgegdal ga3q4-
@)0.68 BMabgo 838™MM5d0L Jomomgdom aMbgdal, Mgmogom®o dMommadol o6 3880ng0lb dgde-
om30b d93mbg9390dg 3M3396Lo(300L MEYBMbAL gobMnm LobsdsGmmm (3nmmdl gog30xbmb
30Mo@0 3MogmbgdMogo MBmgdgdol dgmobgals ogod@bsg o 8doo 3mMgd@mmo domomdbogy-
mgdob MHmmog 0@z0Mo0mb.

65
66
67

BVerfG 8 March 2000, NJW 2000, 2187.

Dam C. V., European Tort Law, Oxford University Press, 2013, 305.

LobadoMmmmb LogMabggmdn o6 543L gmads 3m33gbbaz00b MEYbMBaL godmmgmal 3@ gMomdso godm-
0y49b6mb Bosbalb 808ygbgdemob Bambyymon 43ggdgdo. Bomomgdmmas: Dam C., V., European Tort Law, Oxford Uni-
versity Press, 2013, 305.

Viney-Jourdain (1998), nr, 254. Suzanne Carval, La responsabilite civile dans sa function de peine privee (Paris: LGDJ,
1995), doomnmgdyyemas: Dam C. V., European Tort Law, Oxford University Press, 2013, 305.

0d3a-

68

69

105



boBstoremob gy&rbocema, Net, 2018

4.2.3 563dmbgdmagn Dasbal 369396309ma b (300L FndoMmagds
6m3nbsmyMa basbab 3Mnb(30356

Jooe LabadsMmmm 3@ 03530, 309396300 9539d@&0b babasbdolb d3gmmdal do-
abgoozem, a3bmgds ImbamRgmagms bLabaMagdmme gsdm@ebomn gsmsbyszg@nmgdgdn, Lows(s
Im3ababglb @og3obms sbsdmanmgdol Labom dmmbmazborma LEddmmyMo Msbbob (1 momn) go-
Qono.m Lodmgomoagm Ladmmzgbm 3megdbob dg-3 3ybmal ofmzgmo BoBamol Msbobdsw, dbe-
69900 03350 a5bLod3Mog96 agol Logsbl, bmem 53539 3mwgdbob 248-g Fnbmol dobgogom,
dmbodommmyg dmymgdamos dgbadmgdmmdal msegobo gosobyzg@omagdoom d0s3mmgbml dmbam-
Bgmglb ob, Moz ob o dmmbmgos, odge Logggms o8 Lobal bLoddmmyMo sbsbdmonEmgds agmb
dmdmaMo Dosbolb MmIgemndg 30bbab dombgzobogol godmbomgan s vg339@MM0 Ladmaemg-
35, magms 0l gomgdmgds, MmA 303906300 Bb300L 9839E M0 sebEMmgdal B0bbom o¢)-
(30egd9mos babmgomgdadn aohbmglb aobzs, M3 Dosbals 303ygbgdgmb @ogzobms Labdgzns
oM LoddmEYMo MEYbmdom, sMsdge dobo Jmbgds MgsmyMmaon gobosnlb 3mgdsl doygbgdamn
B05bal 3BM3ME(309mo. Labodsmmmm 3Mad@nzol o3 dodsMmmmgdom asbgnmamgds Bobssm-
dgamdadn 3mazs 36 3oMBm g9 3abyymn mJ@&Mnbal gogmgboo ©sd3300Mgdmem 3306y 3603~
369mmdal BmGome@n Bosbal sbsdmem@mgdal godmmnzbzol 3mb®‘g@0@m06,71 5653900 bm@3nb
s@bmabsa(3, HMImolb Fmagofn dobsobo 3oGmms Bl ©o(330L o¢omgdmmdal 1 bdOHYb3gmymes
o d3Mdomema bogMzalb mogabygmom bamagdmmdol sm3zgmss. bLoddmen@o SbsdraMgdal
360J&030L aaqbsl 3o Jomormem Labsdommm 3Mod@ngodn ymzgmagsmo 3mb(393@ o m&o
doam3ab obodnmgdal ascgdg dgdmadsl nbgmaba@ badsmmsmda dmJdgon bmBobomy®o bo-
obals 30063030l gemgdgb@n, M3, sMbgdmmo LodsMmmgdmogn bgbmogol 3ommdgddo, 396 ©b-
1b39mymb obabgmagdamo 0bbgdol LA MHgomadgdsl s bm@M3om oEagbomo badsm-

0 mgdc030 896 39&900L LobEGgdsl oEMbDMBEYMo s Md9R &N 5J393L-

4.3. bLygabgadios

Bmgon 30Mmgbymn MRmgdol bgmymeabsl goblbsgmomgdamas sfsegmbgdtngo basbal

dmMsmMo  ©3dogmxomadol Rbg(300, MmIgmoz 3sdmabs@gds momobymn  @gMdnboo ,Sa-

«72

tisfactio®."” gfo-gMomo g5635608d0l dnbgogom, &gMdobo mazal magzdn, bbgs 360dgbgmmgab sb3gd-

&90m3b gFmom, dmnadMmgdl 3oMown bygmmb eMmggzabslb asb(znmn Bgn@szbymeaborgal go-

9abmmom ©d Jobogobow smddmm 394560D3gdb, Moz Egoz0mab ,a58Mmgmgdabgbss” Jodstoy-

mo. S 39M3sbmm  FoMombgbmngdo ©d330ymBamgdol  Bmbd300L bsdmbg3e(3 BggMemyEo

70 Logdommggmmb mbgbogbo babsdommmmb 2017 Bemal 16 0gbobob gowsbyzg@omgds baddgdg Nesl-291-275-

2017;

“Bagatellklausel”.

dogns d., 3065000 (36m36530L (330 LadoMmggmmb Ladmdomsgm LadsGmmol dobggzom, md., 2012, 192.
Deutsches Rechts-Lexikon, 2 Bd., 2 Auflage, Beck: Miinchen, 1992; 45-g oyfoogmo pmobsdn dodmgboem 3mb-
3903000y Stoll-ob Boge goygmggdamo gxnboznnb Babgogom: ,@sdsomgdnmoal ©sdmaddnbgdss dayg-
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mdocgbo babadsMomb bodmgomadm Logdgms oo 3oms@nb Qoabob{gﬁaboo,m obog md-
&M0b530 5M59M3bnd36gmmazob0 dgx3olgdgdn dm3yge. asdmmdnmo 3M0@03mmo dmbsbdMgdgdals
dobggom, Lo@obgsd0s dmEMomuM Dasbl gqgMdsbymo Emads@nzob dogM omymanr Lobbmob-
bodamomgdmogo Labggmolb 9394&L bngb,75 a5bbo 3gmmgdom 35306, HmEgLbsy sModmbgdngon
D0560b 358635603935 o6 50l M Jogdamo Bosbol 808yg693mols HamDg."® 58 @™ bog-
3o 36> Mmdogd@nco Mgommdal gomzamobbobgds, sModgm oboMmaemadmmo bdogd& o Immb-
m3b0mgdgdol Qodaogm%ngabo.w Lbgogzeoto aobdsmBgdoom, dmGsmuma bosbn gdLabyMgds wo-
BoMomgdymol Gobggolb gobgo@mamgdsol s dobo a@mdbmdgdals Lodymagomal s dnMabdogdal
8m@03930b356 g3o6moz0bmRmadsl. " (bomos, GMB sGogmbgdMage Bosbol SBobmnMIds g6
Saqbl obIMomgdyml bgmymeadog sMbgdam bymog® dpamdsmgmdsl, dobo dnbobos sMe-
3@ gF0smma boggomal bymymanm gsdmbzgnmo gaboznmo s ImEsmama Gobxzol dgdbymdy-
J9ds, 6gas@&oncn gsb(30900L Loddadabs s nbEgbLagmdals 338806360.79

4.3.1 ©5335ymgomgdab ggnbg0ob bybga Ibsmggda

Lo@obgadz00b Bnbg(300L mbabosmBdrgaggdo bdoMaw Laydmmdgb dabs 3MbBBMs3Mmwd-
&onm 9539d@dg 0bgo g3mbgg398dn, Loz Bosbolb d0dygbgdgmbe s obsMIMgdymlb dmMal
sbmm gdm oo 5033060080 o LA Lod oMo 3MbiMg@& o oMol Lobgz0Mgds sbsme-
mgdnmb 396 ao9bgo@Mmaomgdl Lyymag® G 3ogomb. 39M3sbnol LobodsGmmm 3Mad@ngada godm-
ymgomos bagdgms 398 9a3mMngdo, bowsi 3m33gbbaznnm dmggtammn 3dsymggamgds o6 mads-
dmdb gosdbyzg® Mmmb, gbgbos: badgn(30bm amod@gdab 3380%333360,81 1398 9bBomaw bo-

6gdmmo Bosbal godmbyowgol gbom- Genugtuung ist die Besanftigung des Verletzten durch Siihnung der Tat":
Deutsches Worterbuch 5. Bd. Deutscher Taschenbuch Verlag, Miinchen, 1984.

BGH, Beschl. v. 06.07.1955 — GSZ 1/55 , BGHZ 18, 149 = VersR 1955, 615 = NJW 1955, 1675 = MDR 1956, 19 m. Anm.
Pohle-“Es soll aber zugleich dem Gedanken Rechnung tragen, dass der Schadiger dem Geschadigten fur das, was es ihm
getan hat, Genugtuung schuldet”.

Jager L., Luckey J., Schmerzengeld, 8 Auflage, Jurion, 2016, Rn. 1003; Bamberger P., Roth C., §253 Immaterieller Scha-
den, 42 Auflage, 2017, 16; Staudinger J., Schiemann G.,, Kommentar zum Biirgerlichen Gesetzbuch mit Einfihrungsge-
setz und Nebengesetzen, Buch 2.,2005, §253, 29.

0gobb3dgds bog@mmbob dgd(339mo gmod@o, Lows 3obybobdggdmmds o6 oMol dMamdy ©sd8mznwg-
dayemo: MiinchKomm zum BGB, Immaterialer Schaden, 7. Auflage, 2016, §253 12; OLG Brandenburg BeckRS 2012,
04236; Staudinger J., Schiemann G.,, Kommentar zum Biirgerlichen Gesetzbuch mit Einfihrungsgesetz und Nebenge-
setzen, Buch 2.,2005, §253, 16; Griineberg, in Palandt, BGB Komm., 73 Auflage , 2014, Vorbem., §249, 4;

Staudinger J., Schiemann G.,, Kommentar zum Birgerlichen Gesetzbuch mit Einfilhrungsgesetz und Nebengesetzen,
Buch 2.,2005, 30.

Jager L., Luckey J.,, Schmerzengeld, 8 Auflage, Jurion, 2016, Rn. 1003.

Logdommggmmb bgbagbo Lobsdsmmmmb 2009 Bemols 04 5330bEML goobygg@nmgds Logdgdy Nedl-972-936
(33-08).

Bamberger P., Roth C., §253 Immaterieller Schaden, 42 Auflage, 2017, 16. y;moogol: OLG Hamm VersR 1998, 1392
[1393]-3535-d30mb dmGob m@mogHomds.

OLG KoIn, Urt. v. 08.12.2014 — 5 U 122/14 - o6 60l g08mg39yb69demon, Bomomgdemos: Jager L., Luckey J.,
Schmerzengeld, 8 Auflage, Jurion, 2016, Rn. 1012.
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9908m dg(30m3nbolb Bnygbgdmmo basbo ggodal aobbMmsobzal sMambgdmdal 5080’),82 mogal @go-
6ol 3dndg @ob0sbgdgdal @MML s v3@megemnall dgdmbggzgdo, MHmImal dgogasms(s obome-
mgdnmb sgoMmammo 543L (36mdogMgds @s dmymgdmoas sbsbmanmgdom dmagmamo opgdo-
@0 98m (3000 &33mdal M6s6L.2 sbgo 3g8mbgg39880 BmGamamo bosbn doGomsmar jm33g6Ls-
300b gmbg300L SbEMEgdL, (3o Mobemgbo 3Mog@0ze FoDobIndsGmyymas 53 Fngmdal obe-
omgdmolb LabaMagdemmm 33(33@0[)536.84 obdnmo bLsgombolb 3mb@gdb@dn abdalb Fombgs,
030gbo@ LadsMmmnmosbos ImEomu@mn Doobolb 86 dobo MmEgbmdab gsdmsebasmndgdol s 353d0-
6905 @obIMdmgdmmal dog d0ggbgdyymn Bosbal smgdal Mbomdy?

960-gBm0 3mBazaol 8obgegom, ¥ 80%5689Bmbomos dmbrgl oBsGemgdam 3oGms
BEA0b JmbgdMngo s sModmbgdfngn bosbals s6sbmeyMmgdals 3m@gbz0mGo dmmbmzgbgdal YHoo-
900 dg0006M9ds, basz FmGomyma bosbolb sbsbmon@mgdol dmmbmgbals d93(3069ds 56 godm-
03630 39MGMM@96 03 Bobgbom, MM bmMdoo sm bdngd@L o domedlb 3nygbgdmemn bo-
obob o gds, HLodsBmnmm aomsobygzg@owm sl dohbgmma. sdg3560 dgogan 9bnbosmdmgagds obs-
Mmaonf 300moM 53530 34gmey 3o gMosrm@o Basbol s6sbmay@gdal dbyMggm oGmms bAHaobowdo
5039060 LEIBEIMBL S SMIMBIBIM Fomsmgdaol 3ol mzobmdMngem mebsdatma b&al do-
doco. bbgs 3mboz00b Fabgzom, Moasb dmMamama Dosbo 5ol ol gobzs 96 gobagnco
30300, GM3gmbay M3gsmmeE sdboMmomgdamn asbozeol, Gobxriol smdds s gomgosbmdo-
961900 9InormmE sdboMmamgdmal bydngd@m® dggobgdsdgs QoamanabﬂQO.se

bogombol goobyzg@e, 3MEgmEgds 09y 36 badmdsmsdm 3mogdboo sagbomn gomab-
&0gdo 30mdg, MmIgmbsz smom dgbBgsb doygbgdmma basbolb Lydogd@udee smgdal xboto,
©53m 300900 Dmasms® YRmgdalb d9bgdadyg, dab obndbymgdsbs s sMbDyY, sbggg 0bdg-
9L980L 00bs3MLgdMBNL 356mMBBE dmmdam ©s©agbar damsblbdy.

NBmgdqdol 39Mbmbogaznfgdmmo babosma, 3oMggm Moadn, LEmMgo 0dsl gmmolbdmal,
M3 ob g39o360b 3mbiGg&nm, mommgnm 0bngowlb ©s, 353s5Lowsdy, 06/336 93993000L
bbgob. dgbadadabo, gMmn oMol M@mgdom 396 obamagdmagdl bb30.87 sbgmo dgbadmgdemmdal
533985 3065000 NRmgdol 31bgdobmab Imgommes Bobssmdogamdada, Mmdgmacz 3gMbmbaemyy-

8 o6 Oldenburg, Urt. v. 16.09.2008 — 5 U 3/07 , NJW-RR 2009, 1110, bows(s ©d3359mzomgdolb g3bd300bg 8bgg-

™oLl Labodsmmmmd yn@amgds Bnsadz0s 08 Gagddb, Mm38 Da@anlb m3gMmsznab 3g8wga bbgmmdo momm-
Bob @g@smal ResmRgbol dgmgasm as8mbagmmn ©obnsbydgdal dgoggem 35(3096@80bL dogMm asbznmo gbogm-
mmaogmo §Mazdnb god3Mmgmgdobomgal sznmgdgmo mebbs dbmemme 3m339bbaz0m® Bb30om ©s3gmo-
30(3060s; OLG Koblenz, Urt. v. 13.07.2006 — 5 U 290/06 , VersR 2007, 796 = MedR 2009, 93 - 530l badotab3omm,
99080, HMBgmB8s(3 35(3096@0bL 0b6b3mdal 353y Imabrnbs dobn bGgMamadazns 08 goMomwom, Mm3 3s(30-
96&L 0bgoas 89360 Iz0mn 3yogws, o6 gabrs ©s3deymaymgdal gbd300L Y3nMmmdmm gsdmma(zbzab dobgbo.
sbgo 3g8mbgzg393by 8mMoma@ma bosbolb 614 000 g3@Mmesb 619 000 g3Mmdwg dgmygmdl: LG Kiel, Urt. v.
11.07.2003 — 6 O 13/03 , VersR 2006, 279 = E 2181. doonmgdgemons: Jager/Luckey, Schmerzengeld, 8 Auflage, Jurion,
2016, Rn. 1010.

Jager L., Luckey J., Schmerzengeld, 8 Auflage, Jurion, 2016, 6.

0J30-

Logdommggmmb gbgbagbo LobsdasMmmmmb 2009 Bemals 04 5330bE@mb aosbygzg@nmgds Loddgdy Nedl-972-936
(3&-08).

bogdoMmggmmb LogmbbGodiom Labsdstmmmlb 2016 bralb 30 Ly gddcal Ne 1/6/561,568 aowsbyzg@o-
mgds bagdgdy oma gobogadgamo LodsMmggmmb 3oGmadgb@ ol babssmdwga.
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0 boboosmal Mxmgdsl Mdgsmme YRmgdol dgmmdgmalb (56mdogmgdsl s 5w ddsl 303306
©7ds. 30bndbyymn dmaswn Bgbnsb Lagbgdoo doMmgdnmam oMb ewagbama gsdmbs mabo,
MmEgbs gBmgdol do@omgdgmo oMol 6gdol godmgmgbols dgmdmgdmmdol 306mdgdda, ¢ 30-
Mgl dgdmbzgzadn, s9yzomgdgmo bgds dabo bgdal Rebszgmagds (dsgomomaw, 3mdsda 3ymezn
306930, 9bom@nmo Jgbsdmgdmmdgdolb 84mby 306980).% 858sbowsdg, 30Gab mamagdols buydo-
99&o0 30Rbg3d ymzgmm3zal s Y3aMmIMmE 36 3Mob sdm ogdama 3omal 69dal (ag3mmgdal
5 d3ab, MBmgdoo LoMmggdmmdabs o9y dabo so330L MomMdadg 6gdal asdmbs@z0lb) bs8g0mm-
35Dy, bgdals godmbo@gals Habodqwabqwmbo%g.ag dbgdM0g0s, gb o6 sdsmnmgdl Dmaswaw, Mg-
mgd0m LM gdMInbmzol 3ol 6gdal sMLgdMbal o 30mgdemmdal, md3e Mdogd@nMon s6M-
LydMBL 938 Bmaso BoEaM3nsb godmbs3mabgdal LogoMmgds(s.

4.3.2 0565359 moc 3nyqgbgdnma sModmbgdMmaga basbal 565dmayMgdabsb
©530LMgdnmo Lobbmab bydsGamgdMmaga bobggmab as3emgbs

©5333ymgomgdab g30bd (3057

060 dmbgdfmngn bosbals Lo@nbagadion®o gbdonb dgbbagmabsl gg@m3sbym md@mabe-
do m330 0fnbs Lygmbds, s6s3smmom doygbgdmmo dgdmbggzolb ML Medgbsw sbegbl aog-
mgbol obaMamgdnmal ©s3dsymeanmgdady bosbals d0dygbgdmoal LobbEmabLsdsMmmgdfngo
bobg(306985.%° Mbos 5006036mb, B3 gl Bopamds 3gH35600L LabsBsGomm 3Godd 03580 odé-
S0 0ym 1994 Bemob gdocmmagbo Labasdsommlb gofMosd@qb 60@06&33@0@3608&)3,91 ndge-
do(3 9335 35603 oagbnmo 3Mod@ngs s 33300 Jogbs ©ssbgbs Lobbmobledsmomgd-
03 5 LadmgomsdmbsodommmgdMog dgommmgdl Je0b.* 9L B0gbgds gbd0sbgds LogoBmggmmda
2009 Bgemb domgdam sbamo Lobbmmob badsMomol 3mogdbol 92-9 Igbemal sg@Momuma Mgosd-
(300b QYEsgm Fmbadmgaml, Mmdgmas sMg dmddgwn Lobbmoalb LadMmgbm 3mogdbobasb gob-
bb303360m,93 5dmg3L dgbodmgdmmdal @obsmsomgdnmb, dbmmmm Ladmdsmsdm badsmambam-
dmgdob bgboom dmombmgmlb dogygbgdema Dasbals oBo%Qo‘gﬁ)abo.% sbao 63Qod60095 o sbgbl

88 bogdoMoggmmb LogmbbEodniom Lobsdsmmmmlb 2016 brab 30 bgd@qddmal Ne 1/6/561,568 aowsbyzqgdo-

mgds bagdgdy oMa gobogedgamo LodsMmggmmb 3oGmadgb@ ol babssmdwga.

0J39:

BGH, Urt. v. 29.11.1994 — VI ZR 93/94 , VersR 1995, 351 = NJW 1995, 781- 29.11. OLG Saarbriicken, Urt. v. 27.11.2007 —
4 U 276/07 , NJW 2008, 1166 = SP 2008, 257.

3ol Jobgognoms ©obsMamgdamo ©s33symagamadamo 0mgmgdmes Dosbol 808ygbgdmoal Lobbral
LodaMomgdfng 3obmbabagdado 8n39300, Jomnmgdaemos: Jager L., Luckey J., Schmerzengeld, 8 Auflage, Jurion,
2016, 1004.

Jager L., Luckey J., Schmerzengeld, 8 Auflage, Jurion, 2016, 1004.

Lobbmob bodsmmmoab badBmgbm 3mEgdLob 30-5 Babmoa: (1) ,3060b, Hm3gmbsi MWInsmmE sbsdsmmoab
dgegasw d0owas JmbgdMngn, obagmMo o6 ImGsmamo bosbo, M@mgds od3b Labbmob LsdsGmmab bogdal
Boc3mgdabol dmombmgmb Dasbolb sbsbmeymgds s 53 30bbom BaMaanbmb badmdsmadm bamRgma®, 3o~
3896@0b bygdsbon, 13-14, 20/03/1998, LatgaobBHoz0m 3mea: 090.000.000.05.001.000.327.

o dg9emnsbn g., badsmggmmb Labbmal badsmommab Ladmm(zgbm 3megdLolb 3m3gb@omgdo, md., 2015, 319.
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B0sbob ogxgMmgb30Mgdol s oMz basbol sbsdmey@gdol dgdobobdgdal g@omnEm smbgmsl
330535bmMBL, Momog 893060 033900900 3obmMb3gdemnl d0Dobn, Basbol sbsbdmayMgdal dgde-
60b30b dom0sbo Ladmgsmadm badsmmmal bogM(3gdn godm@ebol Mmomdady.

535b006, B0sbal (36980L oggHgb30M7d0lL sMMLgdmds o6 Mbrs ngbglb 80Rbgmmo ©obe-
domeoo 804gbgdygmo ImEomymo bosbol 5bsdmanMgdobal ©edsdM 3mmgdgm aofgdmagda.
09bs3 LL3-0L 413-g dnbmol Ggmgmmmann®o Mg 0ol 30Mmdgddn, o9 ©sBsTommab dg-
9350 ©3D05bEs bmMm3nm ©s3mmo Gm3gmo badsMomgdmngn boggomyg, sMogdmbgdfngn basbals
0b0bonmgdolb dgbadmadmmds o9x9dbgds oMo Lobbmol badsMmmol badHmzgbm 3mogdLob
92-9 dybmol ©sb5bgLL, sMe3g LL3-0b 413-9 Fgbmoo gomzgamobbabgdmm 3mbzgx30sL. o3
mmaogom, bLobbmob bLsdsmmmalb bLadMmgbm 3megdbolb 92-5 Igbedo Bbmmme  ,Dosbab
065DMon@gdobg” bodasobdal o6 gbgds mo@gMe@n@msedn gogmgmadym 3mbaznsl, HmImob do-
bgzoms o bmMm3sdo smbodbmmoas dbmmme ,b0sbalb s6sbEeMgdal’, s oM WIMsrmme
0M5dmbgdmngn bosbolb 3m33gbLoMgdol dgbadmgdmmds, ngmabbdgds, HmI Mbws sbsdmonm-
gl dbmeme Jmbgdmogo B0060.% dm398m d98mbgggada gb m3obab3bgma dbmemme domomg-
dom bmMdse a393m0bgds. ab 363 Immbmzbol edmyzngdgem Logydggmb 4360l s s (3 Lo-
dmdomogm 3A9bgol LGodom MMl a9MabGab BNb(30L LEYYmMadL. 335bmsb, Lobbmals bo-
dommmabl badmmzgbm 3megdLbolb Lodmdsmodm LomRgmol mgabmdmngs sbama ImBgbmnggds
»dbbggMadns 39M3sbnol Mdsmmgbo LobsdsMomml 1994 brmol gosbyzg@omgdoo ©aoagboe
3000mbmdb s Fobdn (3o ASBL 36mMbIgdmal JobbMoggds — ImMsmymo bosbals s3dsgm-
Bomgdolb gubgzoab 3m6@8g4LE o LEMmsw Boggmomgdam 0dbglb Dasbol 30dygbgdemals 80dstm
bobbeob badsMmombamdmgdal Babom @edmasma Ladsmmmgdfngo dgwgao.

3963560530 Lodmdomodm boddgoms oo Lybs@ob dogH owagbamas, MMI ©s3doymazn-
mgdal g3967(300L Fgx30Lgdobal LabyMggmoas gm-gfm gomgdmgdsm bosbol 0dygbgdmoal dMe-
mab bomabboz 046gL gobbommmo ©s s65bmonEgdal godmmgmoal dmdboema Lob@gdnm dmbogl
JmbgdMog Dnsbdn dmddgmo 3M0b3030L — ,y39maxgHn ob sMaggmn” — 3Mab3030Lb dmoaggnga(zo-
5.7 53 3Mb(398300L 35636 (3mdom 2002 Bgmb Bosbal s65bmon@gdal doMmgammamgdgmn bm&dg-
30b 3mEgmbabssnol dgbobgd gmeg Lo396mMbIademm (33mmomagdol 3539@0m dmbos Lo obagad-

95 Lobbemol baBsGomal LadMmzgbm 3mmgdLal 30-g dgbmo: (5) 306, BmEomama basbo sbsbronMmgds g«-

maEn s Lbgs Jmbgdmngn asdmba@mmadom, odaMamgdmmabomgol ©sbsdoymal dgogasm dnggbgdaemo
Basbabomgal, 8so dmMab, ababaBmgdal, odabobyggdol, dommmann®o s gbodognmo Gnbdogdol dma-
mobs 09 ogggomgdabomgnl, sgMmgmgg Lbzs Lobob gabognmn o ImGsmamo bosboo asdmbggmmo gs6(3-
©gd0bsmz0L. ©sbsdaymal dgmgasm 30ygbgdama dmMamgma bosbobomgolb gymown 3m33gbbaznnl meg-
bm3sb 90ggbL Labodsmmmm basbol Loddndabs ©s dMomEgdnmal (Ladmgsmagm dm3sbabal) Jmbgdcaga
8amB3amgmdal gomgomobbobgdom®, 3o@madgb@nlb mbygdobn, 13-14, 20/03/1998, LoMganbEMazom jmeo:
090.000.000.05.001.000.327.

@obgedg 8., Lbgnmob ©sbasbgdabmgal sMedmbgdmoga Bosbol sbsDmanmgdal 3Gmdmgds bagdsMmggmmb
396mb3gdmmdsdon, gumb. ,domomdbaxmmgds s 3obmba“, Ne2, 2008, 17; dogns J, oMo 9xmgdgdal
bgmymzabogal sMedmbgdmaga basbal sbsbmemMgdol domemoa Immgmab dgbadsdabmds gg@mmmm bEsb-
M g0msb, guMb,,Ladsmmamn®, Nel, 2017, 17.

Jager L., Luckey J., Schmerzengeld, 8 Auflage, Jurion, 2016, 1034.
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0bLEBGYGMb ghme, sbgzg 0035mabBNbYdL Ladmasmgdalb 3MgEoGMMgdal dogH nfgddm-
0l Bobssmdmga Lombgmol dg@obol nxmgdsl. d3L-b bymaddmgabgmoal 3sobyybobdggdmmdals
3563LobM3Mgm M Il 835 gdnc 356538 30(390L 3obmbals 49-4 8‘3[5@0.5 dgodmads nmggab,
M3 bogommnggmmdo 3m335600L oMgd@mEnl 3obababdggdmmds 3g@Bomowm dmBgbHngqgdeymas
bo3obmbAgdmm mMbydy, oz JoMmomm 3m33s6098d0 oMgdGmMol 3obmbabdggdemmdal
356bsd3Mobomgal, 13bndzbgmmgsebgbos, d0Mggm Mngdn, gs0d0xbmb LoznmEmgdaobs s 3mb-
GOMmob Rmgdgda, Moz LaBYbsMME LodsMmggmmlb Mgommdsdn bdoMmow sMOLEMMsw oMol
3539000, gb go3mabso@gds domabbol o6 sMbgdmdadn, odxdbgdmgdl ymazgmmgol goshbosm
3963980, Moms bgmddmgabgmlb dnsmgdobmb, dommgol s oMs 3m33sbnnbomgalb Labymzgmn
3505694398 0mgdgda. sbggg 3339000 bos 35030%bmb LaBSMBML FoMmzabs s 3MBGEMmAb
R3967(30900. LadgmgamynMgm Ladgmb Nbos 3dmMbmglb Lebsmdmb Jommzgal mMmasbmb g3q&ncn
3MbBOMmol Lodyomgds © FMbGmmo o Nbos 389Mgdegl FmEmIomy® bobosmb. sdsgg
MM, 3MbEOMEIs o6 Mbws donmmb abgmo gmM@Igda, Mm3gmoai bgmb dgmdemal LaBsG3mb
Logdnsbmdab. Mbs asdmogggomb ob Nxmgdsdmbomgdgdo, GmAmgdos MMasbymoas doMogal
535 09 03 MEZabmbomz0L s domn goEa(3985 oM Mbs s0d39dmEgL. sbobndbsgns, MmM3 dom-
030l MmMasbmgdl dmEob gmgdsdmbamgdgdol 3339060 asdnx3bal gomgdy dombgo Moryeman
0dbgds doma BgzMgdol 3obybnbdggdemmmdady bo‘gboﬁm.G 53obmob, Lagymobbdms, MHmI omgd-
&mMob 35Lybolbdagdmmdady Jotormo babadsMmmm 3Gad@ngs domosb 36omas, Mo ofmym-
BomoE s0babgds dobo 3sLybobdggdmmdol LESbEMEEL 3Mad@nzado obgMmazadyg. Lodbybe-
MM, 3 O™3Ig Ndgbogh LobsdsGmmmb dmyBas Fbmmme gMmgmmo Lsgdggdalb gobboemas
3mM335600L 335Mm3gmol 3obyybobdggdmmdabmab s39330Mgdom, MMIgmmagsb 360d36g9mmge-
Bos 2015 Babs 50@06833@()@360.7 396dm@, bobsdsmmmmad gsboboms bsjombo ©sgzobEmgdmes,
oY) 56, 3M335600L oMgdBMML s 3oMEBbomMmMgdlL dnoMesdomo 3abybolbdggdmmds (8073@0 3o0-
o0 Jmbgdol ggamamgddo) 3m33s600l bagsmabobaom gommgdnmgdgdobmgal, MHmmgbs ©ob-
GMgdmEs, MM 3omEgdamgdsl 3m33sbns 396 sbEmmgdws. Dgbogbds LobsdsGommma nd-
b, YPgdsdmbomo ogm, o 56 (s Mo badsMomgdmngn bogydzmom), bbnd dg8mbagema-

° FobGamos m., 3mG3mMa30mo doMmgs ©d bgmaddmgsbgmoms 3sbybobdagdmmds bsgm@m3mmsom bods-

mamdn, md., 2006, 193, 195.

Jomos ., 3830@smn@o Ladmasmgdgdolb BoGmgzalb mMmasbmgdo ©s bgmddmazebgmms 3sbyybabdggdmmdal
3Omdmg8gdn Logdomggmmda, omasl Lobgm8Bogm 1boggMbodg@n, bodsGommal 3mabogs, ®d., 2017, <http://
legalclinic.iliauni.edu.ge/ kapitaluri-sazogadoebebis-marthvis-ogranoebi-da-khelmdzghvaneltha-pasukhismgeblobis-prob-
lemebi-saqarthveloshi/>, [03.01.2018].

Logdommggmmb Dgbogbo babsdsmmmmb badmdomagm bagdgms 3oma@ ol gomabygg@nmgds Neob-1158-1104-
2014, 6 850b0, 2015 Bgemo.
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30b badbobmEa 3m330b0ol 3G bomEMgdabs s aMgd@mEnl 30356 LagoEababaom gommady-
m93980b 565bmaMgds Imgmbmgs. d3L-b IgbgxrgFalb 3obyybobdggdmmdabmab ©s393d0Mgd0m,
bobodaMommad 5bodbs, MmT ,dgbsMdgoms dgbabgd® bodsMmggmmlb 306mbol 9.6 dybmals dobgeo-
300, 3m335b00b ©oMgd@mmL 3m335600L babsdyg, s30bEMas 3obbsMommgdyma Imgemgmdgdo,
Mm3gmms Laggd3zgmdgs 0g0 3omEgdnmos, bodmasmgdal bogdggdlb gemdmggl 3gmomboboo-
bogFem; DENB30L gb Imgomgmds anmobbdmdl sbgzg 3m33sbnol bagssobobawm gomegdeymag-
3960b dogdbodsmy@om d93(3009d0L. LabsodoGmmmmlb gs6dsM@qdom, 03 dgdmbggzadn, Gmugbs(s
503 9b0m0s, HM3 LaBsMIML goshbns Logsababopm gommgdygmads, o6 dgbbgglb 93 gomwgdy-
mgdal goobmal ¢bastma s Labgbgs abgmo gomaMmgds, Mm(3s SBsBEaYMgds o 30mgdgmoas bo-
bgm3bogmb, Bmame(z 3Mgo@mmab obs3doymagnmgdmam, 3m33s60s gomeadymoas dmaombm-
3mb D0sbol 5bsD@aNEads IMsmmeE oM g]&mMmabash. LobodsGmmma smbadbs, Mm3 3m33s60-
ol 39M@bomMgdLs s 3dommzggmb g30bmgdom 3sLybobdggdmmds, MmamM(s gosbogmn go-
obobowol doMomsmn msbbal, obg Lagowabobsm gmogdboo gomgsemobbobgdmma Lanmsegol
boboemdo. domn 3obybabdggdmmds Labgmdbogmlb B0653g 3m33sbaol gomogdmmgdgdals d0dsmm
LydbooyEns, bmmm 9M356900b d0doMor bmmowstgemo.

boomgmos, MM 83 go056Y3980mgdoc LabsdsMmmmad bobo gonbgs Jomma 306mb3gd-
mmdob s LobodsMmmmb 0gbBM® 30bbydl, GmM3mados 3MgEoGMMMS ©o(335L gaLabyMgds.
3bowns, HmMI 3m335600b ofMgd@mmabowdn LabaMAgmm dmmbmgbol YInsmme soygbgds, bbgs
13065 bmdgdmab gMmsm, bOHNb3gmymyL LobsdsGmmm ogolb d0dnbsMgmdabal bagsmab-
&om mbabdngdgdolb gobbm@(z0gmgdsol (0gngg, dogomomom Ladmdsmaegm Ladmmzgbm 3megd-
Lob 198-5 FIgbmoo gomgemabbobgdymo LomRgmoal YdGHNMB3gmymezal Mbabdngdody d4sd-
am3mmdal @oygbgdsl). @omgddmmal 80dstmm sbgo Fnedmamdmmdal 3Mgo@mmn 396 ©ss-
Y96980s Lomhgmoom 3m33sb0obadn dndommgol dgdmbggzedn, Moash ngo gsbom3g39dmo
04693m©s 306356 s LB 3MB3sbns Mgamgbal Bgboo oMmgd@mML Fmmbmgms sbsdmanMg-
dob, 33 3965369 Moz30LYFma© Fggdmadmms 3obMbal GofMamgdda Jmbgdals Hgomadazns,
65(3 965bMomEgdal MgomyMae domgdel god8mmMazbogos ob gostommgdos. gs0s693980mgdal
Lo 3396dm Lsgnmbo ngm sagogg dm3sbygbgms gymaea 3sbnbobdagdmmdol mEgbmdal owaq-
o, MmEaLyg LobsdsMmommb Mbos dbxggms Lodmdsmosgm bodsGmmgdMog s bogswababawpm
bodaMomgdMog Lobg(3093dg, 3obgbodmgMs dom dmEal FndsGmgds s gMmmdmoagsm godmygby-
30l bogommgds o) ©0odzqdmmds. badmmmme, babsdsMmmmd 3md3sbonl ofmgd@mAL ©os-
30bEs doMomsmn ©35m0s6930Ls o LayyMagal bobomolb gowabs, Mo dmbgdMogas, bgem-
3dm396gmab 3obybobdagdemmdals Jomam LB b E Dy doymamgdl.

0939 mbs 5006036mb, HMA JoMormmao ,8965M8gms dqbobgd” 306mba 24 Bgmos, Moz dmg-
390098L s 3m335600b oM gd@mMal 3obbnbdggdmmdadg bgboglbds Labsdsmmemmd dbmemme
deenm Bemgddo 8 obog ghoggmo 3980 gsboboms, Moz Joggmomgdl 93 bsgomboom 3sboy®
©50b6@gMgbgdodg 3gbadadabo Lydngd@gdol BbMoEsb. dmbgdmngans, sbgmo Ggbwgbzns sMsbe-
bomdngmms, ondze mdgbogbo Labsdsmmmmb bbgbgdymoa aswsobygzg@nmgdgdo dgbgxramal 3o-
Lybobdagdmmdol Lamobom LEObEIMENL ©s3330M9dsL MyMal bogydzgmb, gb 3o Bodrgo-
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mo@ 3oMgn dmgmgbss. Bgbom, 93 gowsebyzg@nmgdgdal go3bmdobal, bajsmggmmadn dmddgwmn
3965639980 dg@&o Mbos ©onb@gMgbrbgb ©omgd@mmnl 3obmbobdagdmmdal 36n0d3bgmmdaby
o 30b d9009393bg. gL, M 0dds b, oEgdomaE boswagds Lodgbsmdgm YMHmngMmmdgdol
LoMggEENdbMBSL s dg@ godFnMzammdal, Ladmmmm xsddo 30, JoMmyyma dodMHob LG sdoyy-
AmMdb.

2.2. 4b@mbgomn

a9bbobomggmom Lonb@gmgbms gbGmbgmal Lo gmM3mMmsznm Mgamms3ngdo, Moash oJ
939460b Lodsmomgdmoga LabEgds s badgbamdgm bgd@mmn domnsb ,obsmasbMmess”, Moy go-
65306Md93L 3nbo 396mMB3Egdmmdal s Ladmbasdstmmm 3Magd@ngob bomzgbgdl. dybgdfngns,
9L Lagg®mbol d93(339m0s 3gboc3ggdnbmgals s doma ddsMmggmo Mammgdobmgal. gb&mbgmds
0Mgd@mmab 3obybabdggdmmdal ,dmEgmem® 39M3sbmmo goM0sb@ 0 saMhns s (300mmdL dab
303333[),8 9-0. 3baogbo bmnM3s-bobosMmEgdo s doamdgdo aobsgnmsmmb, m¥yd(3e 3MMmgdow
Mhgds 0b@gfgbms 3mbgmad@n, Mowasb gbEMbgmal Lodmgsmsodm Ladsmmama o6 dgo(ze3b
9.b. Self-Dealing-L Babb.g dmgdgn 30bmb3gdmmds of s35mEgdnmadl 3m33sbonl afMgd@&mmlb
39bomgms 56 LadgmgamynFgm Laddmb 0bgmmdamgdsl, Mmogbsi ngo Rzgnmgdfng GMobbag-
300L sbm@(309mgdL. (59 0gmabbdgds 3m335600L dogH LodsdHM Gobgddo gobbmm(zogmagdamo
dgbyowzgda oy bbgs, g.0. ymzgmemona GMabdog(309d0, MMIgmms gobbm@(30gmgds @sds@)g-
b0 ELEGNOL o6 bognMmgdgb).

9b@MBgmdo gME3MES(300b bgmBdmgebgmal 3sbyybabdggdmmds 56 BgbMoagds dbmemme
bodmgomagm 3obmbdmgdemmdom, Moz 08sL 60dbagl, Mm3 Lodmomsgm bodsMomgdfngmab g~
090, ©0MgdémML dgadmgds ©og30LMML 5J0bobGMoz0mmo s bobbmol LodsGmnmagdmogo 3o-
bybobdggdmmds. J399sbado ©aMgd@mmal 3obybobdggdemmdal as63LodrmgMmgmo Ladsmmeol
Byscmgdas: Lodgbsmdgm dmggg,jbo,m Mm3gmog doemadns 1995 Brmosb; 3mM3mEszoqma dot-
mgob dmgswo Bgbgdo sbgzg asbgMomos Lodmdomsdm 3megdbob og@&ob dmasw 6060@8011 5
3omEgdMmgdoms  badsMmmob s4@do. 12 3™M33560930L  s@3sbEmnmgdgmo mMasbml bgzmgdo,
Hmdmgdoz MM39396 b 3oL 3omEgdnmgdgdl, bmmosMyman 0dbgdnsb 3sbybalidggdgem-

8 Madisson K., Duties and Liabilities of Company Directors under German and Estonian Law: a Comparative Analysis,

RGSL Research Papers, Ne 7, Riga, 2012, 4.

LogmmoMm 00g30m0b oEgdmmoa goMaggds (Self-Dealing) sGob gMmammagdal dmgomgmdal oMmggzs, Mo an-
0obbImdl afmgd@mmnlb 3mgdgogdgdl oMo dmagdolb 80bbom ©s sfs 3M33s6nal LabamMggdmme. doge-
omd, 3Mm33sbanl gmowa gmboalb oMo Lgbbow godmygbgds, 3m33sbaal ogznal gdgbs ,0bbsnwgHy-
0" 0bgm®™Bs(300b go8mygbgdals boggyydzgmdy s bbg. ob. Self-dealing (Definition), Legal Information Institute
(LI1), Cornell Law School, <https://www.law.cornell.edu/wex/self-dealing> [05.10.2017].

Commercial Code of Estonia, Passed 15.02.1995, Entry into force 01.09.1995, Type: Act, Issuer: Riigikogu, (consolidated
text of August 1, 2016), 26-28, 355, <http://www.wipo.int/wipolex/en/text.jsp?file_id=424794> [04.10.2017].

General Part of the Civil Code Act of Estonia, Passed 27.03.2002, Entry into force 01.07.2002, Type: Act, Issuer: Riigi-
kogu, 35, 216, <https://www.riigiteataja.ee/en/eli/530102013019/consolide> [04.10.2017].

Law of Obligations Act of Estonia, Passed 26.09.2011, Entry into force 01.07.2002, Type: Act, Issuer: Riigikogu, 81, 487,
<https://www.riigiteataja.ee/en/eli/506112013011/consolide> [05.10.2017].
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bo oyMo@ommo 3oMobasmgzol dnygbgdmem cboﬁ)o@%a.m 330bmsb, Mbs 50bndbml, MHm3 qb@mbg-
00l 306mB3gdmmds, agMdsbymabasb asbbbgeggdom, o6 admyggs sGs3nMesdnta aMgd@m-
@0l o g B3J@™ aMgd@mEabl g563568gd9dL, sdo@masg o6 sMLYdmMAL dgbodadabo Lodsm-
0gdMngo 3MogG0gs. 3sgMmsd, 2006 brmowsb g9Mdsbool dbasgbow, maMgd@memdg as3mgbal
dgdmbg 30mb dgndmgds og30LEMML 3obybobdagdmmds MHmamM (3 g Bod@™ Mgd@mML, o
ol o6 05538 30(390L, MM Imgomgmdgdl anmabbdogmgdoom obﬁrg]@gbggo.m 3603d369mm3ob0s gb-
&mbgmal ¢bgbogbo LabodsGmmmlb 2005 Bemolb 11 dsnbolb Ne3-2-1-41-05 30@06833@0@360,15
Loa(z LobadaMommm gs63sM@o3zL, MmT ddoMmgzgmo mMasbmb b oMgd@mmalb dog® 3m3d3sbools
303000 5Mbgdymo gomEgdnmgdal oMmm3zg3s gobobomgds babgmdg3EMmgdm gomogdmmgdol
OMM39350 8 M 8MababgmdgzMmmadm MOHM0gMmMdoesb Bamdmdmdaem bosbow. o3
dggbgds asmg 3sLybobdagdmmdal, gbEmbgmda ©omMgd@mEal 3sbybobdggdemmds 3m33560al
0b@gMgbms ©s(330L39695 dodaMmyma dmMab 6g36gda 30 — doMomsaw, dbmemmm 3mM33sbaals
b0bodg 039396 3obigbl.

0633939, ®™3 gbGmbgm3dn s 3300Mgdemo 3@ nzob dabgozom ddsMmzgmal 3obybob-
3393mmds babgmadg 3@ madm 3omEgdnmgdol eMm3939m aobobomgds s s sMdbabgmadgs-
Bmgdm GOm0 Hnmda, g.0. Jobo 3sL4bobdagdmmdolb Bobsdnmmdgdabes s gmMm3olb awaqbo-
Lob babodsMomm bgmddmgebgmmdl 3obmbols 0d3gMs@ommon bem@dgdoms s oMgd@mEmsb go-
Bm®Igdnmo babadbabymyg bgmdgzMymgdom. dgodmagds amdgal, Hmd dbaszbo dnamdom, dg-
bgxgMol 3obmbobdggdmmdal a0dmdbzgzn LadsMmmgdMmagan Laggydzmadol ab@gMm3Mg@ o300l
©> bm@m3oms ggxemmgdol 3Mmdmgds 8603369mmzsbBomom dmggamgdmmos, od(zs donb(s
@hgds LbobGn Ls39bmMB3Egdmmm RoMBmML® Dgasgmgbs 3sLybobdggdmmdsbmseb 8ndsmmgdsda.
3169060300, 396mMbal 0339Ms@ oMo ©sbsbgbo s Labsedbobamyg bgmdg M mmads, MdMsmme,
3960 350035m0bbobgdl dogm  Mog  Loagydgzmgdl, Mmdmgdo  3MI3sbool  @aMggEmGal
3obbalbdggdmmdsls bomdmdmdl. s30&md 30bs6dgbmbamos 306mb3mgdmabs s Labadsmmemmb

g4&omgdol godsbgomagds pgmod@m nMmogmonmdgddys.

¥ General Part of the Civil Code Act of Estonia, Passed 27.03.2002, Entry into force 01.07.2002, Type: Act, Issuer:

Riigikogu, § 37(1), <https://www.riigiteataja.ee/en/eli/530102013019/consolide> [06.10.2017].

Commercial Code of Estonia, Passed 15.02.1995, Entry into force 01.09.1995, Type: Act, Issuer: Riigikogu, (consolidated
text of August 1, 2016), § 1671 and § 2892,

<http://www.wipo.int/wipolex/en/text.jsp?file_id=424794> [06.10.2017].

Walko v. Kalle Pilt, 3-2-1-41-05 Judgment of the Civil Chamber of the Supreme Court of Estonia of 11 May 2005, RT IlI
2005, 17, 181, <https://www.riigiteataja.ee/akt/899418> [06.10.2017].
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2.3. 39»3560nd

o3 399bgds 39fM3sbnsl, of 3MmE3mEszommo oMozl bs3obmbdgdmm bm@mdgda bbge-
obbgs BmMm3sGoym od@dns 3odbgmmo, HMIgmmogsb yzgmadg 360d369mmgabos: g9&m3sboals
boBmgsmagm gmmgdbo'® ag®8s600b bsdgBsG8gm gmmgdbo'’ 3gGdm 3gdmmeamo bsbmasomgdy-
30l dgbobgd od@nm 5 Ladgom Labmgs@mgdsms dgbobgd od@)o.w 59439 bws 0cgzsl, Mm3 5da-
b LogmMMBMMS(30m bodaMomabgsb asblbbgoggdom, ggMdsbosdn s®LgdmdL gMmnsba L gmEM3mMes-
30m LadoMmmama. 3odo@omMn Labmasmgdal bymddmgabgmals 3sbybabdggdmmdal dmabgL-
0g989m0 bm®m3gdo 3o — dnogMgba bosgom Lodmasmgdasms dgbabgd s dgdmyoyma 3o-
biybobdggdmmdal bobmasmgdgdal 3gbobgd 396m6g330s mog8myMama.”

©0Mgd&m@L dgadmgds ©sg30bEML 3gMbmbamm@n 3obyybobdggdmmds Imbarmmebgmao
Bamsmobomgol, 96 bsgmomomo dmgamgmdgdol 6530bd0gHn oM@3g30Lm30L. gb gomEgdnmgdyg-
b0 dgodmgds g53m3nbamgmdogl bgmdg3mnmgdowsb (6gbogdowsb, omgd@meal Labadbaobe-
9 bgmdg3emmgdowsb) o6 396mbasb (badmgomadm, Ladgbamdgm, Labbmal o6 ao3mEMmgdal
396mb3gdmmdoeasb). saMgmzg, gsm3emobbobgdmmoas bgmddmgabgmal 3sbybobdagdemmdal
dgdm30b L3goomy®o Babsdommdgdo(s, MMIgmoms sMLIdMdabal ab o6 5393L 3obybl. gEom-
960 83a356 Bobadommdabg 0dbggmes a9Mdsbool BgogGsmy@ds Dgbsgbds LabsdsGoemma
2014 Benob 18 0360bob bagddgbdg | ZR 242/12. LsbodsGommd Bo@MdMagem dg(335md MG m-
G0l 35byybobdggdmmdadyg 3653y oMbgdnmo 3Mog@0gs. 93 dowobyzg@omgdsdwy, badsm-
omm 3mbin@mabzoolb dgbobgd od@ob Lagmdzgmby, 396gxg6n ymzgmmazal 3g@mbmbomymaw
0398@s 3abggbl 3mB35600l Bogm aobbm@(z0gmgdam ©sM®3g390dg, o3 333mBEnbsMgmdrs
30bbgb M3gMa(3098bg oM gd@mMENL LogMom 3obnbobdagdmmdol 3G06(30300sb. gBgLgMamum-
3o bobodamormmad Bobodgdatyg baddgdy dogmoms, Gm3 afMgd@mmal 3sbybobdggdmmds ym-
39mm30L 035bg Mbs nym ©sdm3oEgdnmo, RsGmMmo agm o9y 36 ngo MbsdsMomm 3mb -
96(300b dgbabgd s94@ 0o gobbabdmgMmum LadoMmmamEammgggzado, ob 3gmbos o9y s dgbadmyd-
mmdd 89(30mgdnbs 3333560 bodsMmammammgggs. LobadsMommmb 456356 gdom, sbomo 356mb-
300gdmmdol dgbodsdobam, 3md3sbnnl 33sMmgzggmo dbmeme 35306 0gbgds SoMswow 3obbob-

Civil Code of Germany (BGB), Promulgated on 2 January 2002 (Federal Law Gazette [Bundesgesetzblatt] | page 42,
2909; 2003 | page 738),

<https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.pdf> [07.10.2017].

Commercial Code of Germany (HGB), Commercial Code in the revised version published in the Bundesgesetzblatt
(BGBI., Federal Law Gazette),

<http://www.gesetze-im-internet.de/englisch_hgb/englisch_hgb.pdf> [07.10.2017].

Private Limited Companies Act of Germany (GmbHG), Act on Limited Liability Companies, as consolidated and publi-
shed in the Federal Law Gazette Ill, Index No. 4123-1,
<https://www.gesetze-im-internet.de/englisch_gmbhg/englisch_gmbhg.pdf>[07.10.2017].

Stock Corporation Act of Germany (AktG), Published on 6 September 1965 (Federal Law Gazette |, p. 1089),
<https://www.gesetze-im-internet.de/englisch_aktg/englisch_aktg.pdf> [07.10.2017].

FobBamos m., 3nO3mMs30ma 35Mmgs ©d bgmddmgebgmams 3sbybobdggdmmds bogm@m3mmszom bodsm-
momdn, md., 2006, 181-182.
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339090, o) ob gdnomme d54360L 0dazo6 dadbgl dmEgmb, Mmdgmos YbsdsGmmm 3mb3¢-
696(300b gLobgd 5@ nb ammgzg3el 308m06333b.21

3Mod@ngodn ygzgmadg bdofos gHoammgdolb Imgomgmdal @oMmmggzs (Lbobodbobymg
bgmdg 3O mmgdol dgnbEnmgdmmds @aMgd@mEmMdabsl ob dsob dgdwga, sgMgomgzy oMs3obmbogma
Lofggdmol anmai’)o).zz 39635bmo 3obmb3gdmmds asbsbbgeggdlb womgd@mmal dobyybolidggd-
mmdsb 3mB835600L (Jos 3obnbobdggdmmds) s 3gbsdy 306gdol dodsmo (gofmg 3abyybnlbdggd-
mmds). 50bndbmymal goMs, 3969x%9ML dgadmgds @og30LEMML 83nbobGMs30mmo s bobbral
LodsGmmmgdoga 3obmbobdagdmmds. daws 3sbybabdagdmmds dmoseglh 3omEgdmmagdoms
OM3935L, MMMy ©39390M74m0s oMgdEmEmnl doEa-3mM3mMms30e dmaamgmdgdmasb.
3603369mm3ob0s, Mmd ggM3sbnsdn 3m33sbnnl aMmgd@mmb, 5.6. s@330Ma306 aMmgd@memb
o g B3J™ aMgd@m@L (AmMIgmoz ©m3NIgbd Mo sMses aoxmmdgdmma dgbsedsdal 3mbo-
300D9) 930bEgdsm 0g03g 3obyybobdagdemmds, oy gomzemobbobgdmmos ©g 0nMmg ©oMgddm-
obogob. 2012 bgmb g9c3s600b ggogMoma@mds bLobsdsmommd bLaddqgdg (5 StR 407/12),
asboboms  Logoobo 09 @odd™ woMgd@mEmalb’  goyonca  dmgemgmdol  sMgbsg e
a56boemgal dgbobgd. Lobodsmommma Easb33bs, MM g BoJE™ oMgd&mmab” Jodsto gsdmo-
ygbgds 3sbyybobdaqgdemmdol ngngg bm&mdgdo, Moz Dmaswem oM gd&mmal d0dsmm dmJdgoadl.
Jdgbodadoba, 3060l Bomnmgds, Hm3 ngo GmEMBsmyMo 3MHM(39MMId0L (3300 3Mdd obnTbe)-
™0 0MGJGMMd©, 56 Sbmagabyyegmgdl dob goyyzoyHo 8m3om3m60b606.23

336g 35bybab3dggdemmds amobbdmdl 3m33s6n0b gomms 63dnbdngmn Lirdogd@nl dodsmom
3obbobda gdemmdals. 3¢bobndbogns, MmA gomg 3sbmbobdggdemmds 0dznsmns, MaEasb, Bmams bg-
bo, 3gbadg 3oMgdo 3Mg@&9bBasl BoEagbgb 3oMEadnm 3M33sabnsl s sMs dab dgbgrgmUL, beem
3m33560s 3933 INomme gregqds Qoﬁ)gj@)mﬁb.% ddommnggmo ©oMgd@mmal dodotom sMLgdmadl
39360 bbgs gomegdymads, MHmImagdoz dodsorgmos 3md3dsbnal 3Hgmo@mmms, ofzombymms,
3MbGEagBmMms, dm3bdamgdgmms s Labgmdbogm (Bogsmnmom, bagssobabomm s bmgosmnmo
©(330L 9BYg3930L) 0689MgLgd0L EaLA(3935.2° LaammabbBms abogs, Gm8 dmem Brmgddn, 85bady
30Mms 3035 oM gJ@ME0L 3obybabda gdmmds MYBGH™ ©s YBGH™ 360d36gmmzsbo gono.ze a9Mdo-

' German Federal Supreme Court limits the personal liability of company directors for violations of the Unfair Com-

petition Act, Unfair Competition Law 8., September 2014., Decision of 18 June 2014 (Case ref: | ZR 242/12) of the Fe-
deral Supreme Court of Germany, <http://bcl-ip.com/en/german-federal-supreme-court-limits-the-personal-liability-
of-company-directors-for-violations-of-the-unfair-competition-act/> [26.12.2017].

Sieg 0., (ed.), Smerdon E., Directors’ Liability and Indemnification: A Global Guide, 3 ed., Published by Globe Law and
business Limited, London, 2016, 119.

Unsal D., Christopher J. Wright, Legal Update Corporate, German Federal Supreme Court Revisits Managing Director Fi-
duciary Duties, GORG Partnerschaft von Rechtsanwilten, Berlin, 2013, 2.

0gdag, 124.

Huber P., Trenkwalder J., Guyot C., Goffin J. F., Butts D., Famira G., Bacek R., Rodwell H., Isnard J., Schepke J., Ormai
G.,Cavasola P., Montijn R., Greszta D., Robinson T., Fitzpatrick J., Cranfield D., Petrikic R., Parker ., Szabo S., Lunder A.,
Kraljic B., Pefia C., Albers M., Wille H., Comboeuf A., Knaul A., Mendelssohn M., Hearnden B., Duties and Responsibili-
ties of Directors in Europe, CMS Legal Services EEIG, Frankfurt, 2008, 30.

Baums T., Personal Liabilities of Company Directors in German Law, Speech at the Stratford-upon-Avon Conference of
the British-German Jurists' Association, Dusseldorf, April 21 1996, 14.
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Bools bagowabobsm 3mmgdbals 80[’)3@3007,27 33smm39mm ©0Mg]@mEML dgndmgds ©ag30bEmmL 3gMbm-
BagnmMo 3obybnbda gdmmds 3m33sb0nl gosababemgdol goeboabsl, 8gbedy 306gdds dgademgds Bo-
50a306mb LoMBgmo, o) oJ30MbyMgdabmzal assbmamn Mobbs, assmabymos  3830@smals
356356300 Bqbgdal eMmggznm. o8 dgdmbggzedo bgmddmgsbgmb dgodmgds ©ogzsmmb Lo
@36b0b> 5 3nbask 358m3nboMg Bastals s6sbmanMgds.?

030gbo@a(3 aonM339, agMmdsbymo 396mbIgdmmds 3m33sbnnl ofMgd&m@al dodotrom
bogdamm 3353005 s Fob Ma306M9d0b bo3zmgd Ladomgdsl M@&m3qdb, dogmed 360d36gmmzgbas
ol go693mgds, MM g9M3s600b Dgbsgbds LabsdsGmmmad gl d3o3Gn Lo 3obmb3wgdmm dmbgl-
03905 gOHMa35Mo@ 353650 Mms s aMgd@mMal 3obybabdggdmmds gomzgzgymbomsw dg-
sMdams, Mooz Gog@oncem bgmao dgubym dobo Logdnsbmdals bEsdomymmdsl, mnbosi Le-
0bgm 3ooby3zg@&nmgdgdolb domgdal dgbadmgdmmdsl, Moz dbgdMagns ogdomsw Mbos dg-
3obEgL. Dmgswae (36mdamas, GM3 d0bbgLbdn bInMmsw JyobogHo s Latnbzm aswsbyszg@omgdg-
30b d0dmgdo RggmmgdMog ofMgd@mns. 0y dgbgxgcn 335360 bo3obmbdpgdemm dmbgbmngg-
d0b 396MBbgddn dmgd(3939, 0b ©o39Mas3L JFoMmngzgmmbdooc ©s3MY)300gommmdal, Morg d0dbgbob
BomBo@qdady (s (3@ d0babgds.

2.4. 53LEMas

23bEMomo 396mbdgdmmdom, Dmgasmae oMg]@mmo s badgmgamynmgm Ladgmb 6g3-
690 39ba3g doMms B0bsdg 3sLbl o6 ©99396. bgmddmgabgmb dgbadg 30Mgdmab o ozl Mondy
badaMomgdMngn MMMngMMds, dgbodsdabsw, gmabbdogmgdol dmzamgmds dbmmme 3MEM3m-
53000 3035600 5MLYEMBL. )30, 938 Dmaswn Bgbowseb sMmLgdmMdL Mngn asd3mbszmabgda(y, Mm-
©qba(z 39Ladg 30Mgdals Bndomo Wdysemm (9.6. vis-a-vis) 3sbybabdggdmmdss dgndmgds -
39b. 50b0dbyymn dgadmgds Imbrgl dsgomomaw, dgbady dofMms dogH ©oMgd@mmal Bobssc-
89 ©gM0gzo309mo baBgmab Bodoagbom.” s3b@®0sdn 3g@dm Bgbommmmo 3sbybobdggd-
mmdol bo%mgoggmg&g&bso dmtolb yzgmes ©oMgd@men dommsgl, sd0@ma, bMbzgmmdol dm-
3omgmdob asbbMmsbo 56 goygMobomgdgmo emmzgzobomgal, abobo bEmma dmgnmmdoo sgg-
396 3obgbl 3n335600L (o 96 dg(30mbgMms B0bsdg). 3m335600l go3mEMgdal boddob Bomdmg-
d0b dg3mbgggado, ob go3m@Mgdol 3Mm(39099Mgdol KgMm3zbo JgubEnmgdmmdabsl, 3dsm-
03gm3ds dgodmads 30MEadom samb 3sbybo 3EgoGmmos B0653dg. 93b@M0sda 3g@dm dgDemyy-

7 The Fiscal Code of Germany, Promulgated on 1 October 2002 (Federal Law Gazette [Bundesgesetzblatt] | p, § 69,

<https://www.gesetze-im-internet.de/englisch_ao/englisch_ao.pdf> [28.12.2017].

Private Limited Companies Act of Germany (GmbHG), Published in the Federal Law Gazette Ill, Index No. 4123-1, §§ 30,
43, <https://www.gesetze-im-internet.de/englisch_gmbhg/englisch_gmbhg.pdf> [28.12.2017],

Stock Corporation Act of Germany (AktG), Published on 6 September 1965 (Federal Law Gazette |, p. 1089), §§ 57, 93,
<https://www.gesetze-im-internet.de/englisch_aktg/englisch_aktg.pdf> [07.10.2017].

Martin K. S., Directors’ and Officers’ (D & O) Liability, Austrian Report, Johannes Kepler University Linz, Vienna,
28.03.2017, 6.

European Model Company Act (EMCA), Austria, School of Business and Social Sciences, Aarhus University, 22.02.2018,
<http://law.au.dk/en/research/projects/european-model-company-act-emca/national-companies-acts-of-eu-member-
states/austria/>[06.10.2017].
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o LdbMasmgdal oM gd@mEmab 3abmbalbdagdmmds o dgadmgds godmamnzbmb dgosbbdg-
d00. 53b@M00b YDgbsgLo LobodsMmmmb gMmzemmagabo 3Modd03000 ©od3909m0s aMgdG M-
bo s dgbadg oMb dmEMolb dgosbbdgds, gowszmdobomgal 3m33gbLbaznol mmbmgbals mymadols
353mM0(3b35bg. N3obMbmE 0mzmgds sbgzg 3M33obosbs s 3gbgx gL ImEal bgmdg Emmgdal
boggmdggmby 3sbmbob8agdmmdal Jgdmmgss. baobBgBgbms abog, B3 3gGdm Bgbmmmm-
3o LodmasmMdsd dgodmyds dgobyomb amgd@mmab 3sLmbabldgzgdemmdalb sbmgg3zs 3obls-
39 boboﬁgai’)QMQ.&

obg39 Mbs 30060dbmL 13LEMN0L PBgbsgbo LobsdsMommmb 3mbozs oMgd@mMolb 3o-
o 3obybobdggdmmdabmsb ws3agdomgdom. 39Mdme, Lobsdsmommmad 2017 Bmolb 30 0sbgmob
350569398 0mgdsdo boddgdg — 6 Ob 84/16W, ndbggmes Logombdyg, o Mo BMmEMTac o393l 3mM33sb0-
ob bgemddmgebgmo 3sbabl 88539 3835600l M3b53IMMImals goms(30mdsdy. bogddnl gomgdmgdgdo-
b ©3060gdmEs, HMI 3M3356053 dznemmdar LobsMmImb Eosgams magabo MdMsgo Jmbgdol dgg3o-
Lgds S gdYnE3s. OMYdG™MMOL dndoto bommagbomn ngbs 3@ qbbas, MHmM3 3ob dgbadsdme ©s-
doem gobdo gogows 3m33sbnal Jmbgds. dzommdomds 3m33s60sd LoMRgmo dgn@ebs ddsmggmo
3m335600b oMgd@mEal BobssmBoga. 39bgxgcob 3@ 303980m, @dMsz0 Jmbgdal dgggabadabsb
dg(300m38s odgs 3339600l gMm-gMmds 8653dMMIgmBs, MMImal dg(30mBody(3 ©0MgdE™Ma
o6 bs 93980gL 3obybl; 83obmsb, dofamsn 3MI3s60nl MSbsFIMMBmMgdds 396 dgdemgl o3
3Mmdmgdol 5dmbgbs s dobo 3Mg396(309. 03330 LabodsMmEm3 by 3ombal gobboemgabsl womym
m039 ©obadMmgds. LobadsMmmmmlb asbdoMm@gdom, ddsMmmzggmo nfMgd@mmoa 3sbyybnbdggdgmos
03603dMmIgmms 9539dEM Dgedbgozgmmdaby. 335bmsb, oMgd@mmn dbmmme 0d dgdmbzggge-
do o605 35bbobdagdgmo 3§9@0sb 0sbs3dMMBgmms aoma(30m35ddy, my) 3sb yzgms ambogmmmao
Bdm3s Bnnem 53g3560 03653IMMBmgdal godmbagmabom s domdyg babgedbgggmmE. a3 53
3mMb3Mg@ e d93mbgggzado, ddsmmggmo afMgd@men aym 1dMsga Jmbgdal 94b3gMGo0, Mm3gma(s
30M5000® §(36mdmes Jmbgdol dgazobgdal 3Mm3gLbL s sg0msw dggdmm ©sdgzgdymo dgzmanls
(boogatm 3gdmbogmal sbgsoMnddn gomozemnbbnbgdmmdal) aod8mgmgbs. dgbadsdobsw, babadsm-
ommb 20635MEqd0m, MHmEgbss ©oMgd@men mdnsmmu bymddmgsbgmmadl 3md3sboals Jmbgdals
30@0b 36m(39LbL s BmEabag 3oL bLEmmo Lodmamagds 593 sMg3g 333mMdgmbmL MebsddMm-

dgmms dg(300m3s, 030 30055 53q8L 35Lbl 83 dg(3mBnm 3sdmbggmm dgwgagddy, doybgoszem
0dobs, Mm3 590080 30MoEs© 56 goGmeﬁ)GngQwabno.%

3 Unanyants-Jackson E., Wilson S. (ed.), Directors’ Liability Discharge Proposals: The Implications for Shareholders, Ma-

nifest Information Services Ltd, Witham (UK), 2008, 12.

Huber P., Trenkwalder J., Guyot C., Goffin J. F., Salihovic-Whalen n., Rhodes R., Savov V., Bangachev A., Gliick U., Famira
G., Rodwell H., Isnard J., Schepke j., Kircsi A., Cavasola P., Leclére J., Lorente E., Tarlavski R., Ali Hyder A., Ewing B., Al-
Ibless E., Greszta D., Caldeira J., Popescu H., Engel I., Agayan E., Petrikic R., Gerrard F., Starkova P., Lunder A., Pefia C.,
Albers M., Jenny D., Cagienard M., Fitzpatrick J., Yalgin D., Conlon G., O’Connor J., Hearnden B., Mendelssohn M., Duties
& Responsibilites of Directors, CMS Legal Services EEIG,

Third Edition, Frankfurt, 2015, 7, 8.

Hanschitz K., Liability of Managing Directors of a GmbH Reduced by Contributory Negligence of Staff?, Knoetzl, 2017,
<http://www.knoetzl.com/news/liability-managing-directors-gmbh-reduced-contributory-negligence-staff/> [06.10.2017].
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Lobodamommb  gosebygg@&nmgdnsb asdmdmnbamgmdl ©abggbs, M3 oMl I3@gmmds
03L@M05dn FoMmME ©3330MEL, 33 J39960bmzol 8gEbs3mador sbama 0bLEG GO (9.6
Business Judgment Rule), M3 gon bGog 1dMb39mymal @omgd@mmob ©a33oL badgbsmdgm ao-
6y3980mgd9d0L B0mgdabal (s69) Badmomaqgbl magdgbagamlb 3abyybaldggdemmdabasb), oxd(ze
dgmeg dbeong, sbgbgdL Bl 3abbabdggdemmdsl, MmEabsi oMgd@mea (3om3gnm begg®mdo
Bemdb (3mEbsb s 8d3L 989d@ M0 dgM3989d0 53MbGEmMEML 3mM335600L MebsddMMBgmas Jdg-
96900, o353 56 539mgdL 835b. 83 EMML bgmddmgebgmn 3oMswa v390L 3abybl 3mI3sbnals bo-
6537, babge3g3Emmgdm (LabadbabyMg bgmadgiEMmgdosb as8mBEnbaMyg) gommgdmmagdgdal dg-
DbENEgdmmdabomgal, Gadsg Dosbo Bomdmdgs. odgwsb ge3m3mnbsfgmdl ©aligbs, Mm3 Lobadsm-
omm 305J@03d 3068 gbse ©aMgd@mmal 3sbmbobdggdmmdol bLESbIMEL BMEal, Mo Mo
03> bs, d6rmb30L LG ddaEmMdabs s 3MgEaGMMMs b Mgbgddos.

2.5. 3gmand

dgmansdo 3m33sbool omMgd@mmal 3sbybobdaqgdmmdol 8mdBgbmnggdgm bmm3gdl dgb-
3009000 dgmaool 3m33sbosms dgbabgd og@ob 527, 528, 530-9 dqbemgddn, Gm3gmos mobsbdsow
ddsmmggmb  3obybobdagdmmds g30bMgds: ddoMmmggmmdomn 3omEgdnmgdol ©omrmgggzobsl
(527); 3m835600b Bgbrgdol aMmgggobsl (528); 0dazomn aMmgggabsl, Msds 3maddsebos go-
3MEMgd03mg donyzs6s (530). 8mddgmn 396mbB3gdmmdam, afMgd@mmn bLEnmaw s bmmows-
Ao 3390L 3obybl 3m33sbonbs o9 3gbadg 3omgdab 80806, > dogMod b 500bndbmU,
M3 3m335605ms dgbobgd o480l 527-9 dnbmo o6 1bos 3060dsMG ML FoMmB Mm@t bmasw 3sbyy-
bobdggdmmdae, 3oMadom bmEM3ob dobssmbnEsb godmdwnbomyg (sbowns, MmM3 oMgd@mmolb 3o-
bybobdggdemmds nbeogoEsmTFns, 564 ngo 3sbybl sgqdl IbmmmE MInsmmeo dob dogh Aswg-
Boem go03(30m3aDg, 9.0. XANBNO do@s3mM3sdn dob Boem JIggdody (Mmwgbsi d9bgxamab
dmd89009d0b gomamgdol 0bogbdnxnzamgds dgbedmgdgmoas). nbmngomsmam 3sbmbabdggd-
mmdsdyg domomgdl ob gofgdmgds(s, MHmd 3md3sbosms dgbobgd od@nb, 8dsgg — 527 Igbmoom,
3835605 M3mgds 543b LeMRgmn sedGal B PsmmE oMMl Bobssmdrga.>

bogBom, 3m33sb00l bgmddmgsbgmal Bobssmdoga Ladmdsmsjm LadsmmmgdMoga 3abyy-
bobdggdmmdal badn dofomawo bagmdggmo aodmaymazs: 1. god(30m3s, 2. Es3EasM0 Dosbo s
3. 3000 dmMnb 30Dgb-dggamdmngn 303306M0. 535bmsb, Imddgwn 3obmb3gdmmdom 3mEm3mMa-
300L oMgd@mEmb bonwgb@nxyogsznm dmbs(393gdol Lagsmmm asdbgmes @sobadggdas, asbbbge-
39000 og30mbgFmms bongb@ngozszom dmbs(393gdobagsb (HmIgmms asbogsmmgds dbmeme
Brmogo sbgomadal Batmagbobalb ob Lbgsobbzs bm@smasmafao ©m30dgb@snalb dgmagbobal

** Pierre Demolin P., Materne J., De Sart D., The Directors’ liability under Belgian Company Law and Financial Law,

19.07.2012,<http://www.dbblaw.eu/en/news/the-directors-liability-under-belgian-company-law-and-financ> [06.10. 2017].
Balfroid C., Liabilities of the Members of the Board of Directors of Capital Companies Under Turkish and Belgian Laws,
ADMD Law Office, 2012, <http://www.admdlaw.com/liabilities-of-the-members-of-the-board-of-directors-of-capital-
companies/#.W2IEfdlzaHs> [12.12.2017].
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Q0083360).36 ©06MgJ&mEab bonwgb@ogngsznm Imbsa393gdal gobogsmmgds, domdg®glb 0d dgd-
06393530, 9] 3m335605 dobo §dggdgdal dgogase §nbsbbnMo s ddsmmnggmmdomn 3EMdmg-
3980b bobodg aqds, dbgdfngns BoM3mMImdL bgmddmgabgmol 3sbnbabdggdmmdalb Logyd-
3mgdL. 3mba(398ms gobagammgdal odglb 3Mg39630ma bgasgmgbs amgd@mEal 3mddgwgdgd-
Lo 8 g90569y3980mgdgddy, 9.0. ngo admmgdnmos 335300 0335 FomonGa dmgsamgm-
35, Bobssmdmga dgdmbzgsedo, Ly Ji306g, dobo dgmobmmo Gg3n@o0s (36mdamo gobogds
30bbgb bggdEmMabogol, d98(30Mmgds dobrsdn bomds s 06 gMgLba (Bso dmMab, sMLgdmma oy
dmdogomo ©a3boddgdmgdol dbMnEsb), Mo (379 B0bIBLYM Jggagdl ¥3z9330Mmgds. Moy dgg-
bgds LabodoMmmEmb IFM30EIdMMadsL 3MB35600lb ©oMgd@mmal 3obmbolbdggdmmdsdy, of
3609d369mm30b0s dgmannlb dgbogbo babadsMmmml 2013 Bemal 5 bydEgddmal gosbyzg@omy-
ds bagdgbg Axtron Group NV v. Tax Administration of Belgium C.12.0445.N, ®m3gmda(s gobostg-
dyemns dgmao@o  3obmb3gdmmdol @edmzamgdamagds 3gbgrgmol 3gMbmbomau@m 3sbabab-
339mmdobmob dodommgdom. dm3gdymo bogdnEsb oM 33935, MMI dgmany®o 3mddsbos ,Axtron
Group NV*-0 a53m@&Mgdmmo aodmsboms 2006 bymb, dobds ©oMgd@memgdds 3o — 30 mgal gob-
dogmmdadn 396 dgdemgl 3mB835600b ogMmmgomo gomababagdol @ogsmas, 080l dombgosgzsm,
™3 3m3360d adbsgMmdmds Laddnsbmdal s bgmazabgdolb go3gdab. dgmanal bogssbabawpm
MmMa56m3 835056980l 83mmgdol 30Dbom, LomRgmn dgo@ebs Ydnsmmm oMgd&mmgdol bo-
boomdmgg 3mI3sbosms dgbobgd o480l 530.81 dbemal bogndggmdy. 2012 Byl dgmaool bosdg-
ma(30m bLobodoMomnmma os3daymegams bogosobobosm mMasbmb LamRgmoa, Mobgis 3M33s60s3d
d0domms dgmanal bgbogl Lobodsmmmmb, dogmad bgbogbds Lobodsmmmmad domado oGm3s
Losdgmasom 0bbGob(300L gosbygzg@nmgds. Im3sbyybg dbomalb — 3m33sbanals oM gdEmEms gsb-
30689000, LagoEobabsm MmMmasbml bomhgmn Mbos BaMgmanbs s Insmme doo Bobssrm-
393 (3gMbmbomyMa), sMsdge 3m33sbool Babssmdwgy. domngg 3@ 3039000, bogswsbobawm
ME3obm (300mmds ©535m056980L 33mEgdel 3MB3sbnal go3m@Mgdal 3Gm(39L30, 35dnb Mm-
qbag 3oL Mbd @og(3909, Lobsd 3Md3sbool yzgmes of@oz0 @S gomo 0YbB RO (30MLdM®S.
©0Mgd@mME530L 3mbadMmgdom, Lagsmababaom mMasbmb ©s35mns6gdal s6sbmeymgds dggdmm
dbmmme  3m33sboals go3mEmgdol Loddobbomdmgdal abEmMmadol dgdmaa. Mbgbogbds Labe-
doMmnmma oMmym ©ofMgd@mmms yggms sMandgb@o ©o dom os30bMs 3md3sbool dodenbamg
53505067930l bogoabobosm mMasbmbogal gosbos. dsm doMggm oMamdgbBosb ©s3s3do-
9000 bLobodoMommmd ssEanbs, MHmI bymddmzsbgmgdol Bngf ©o35mNs6980L goobsdy
3130335 oMo g53m0b300 bagsobobom mMasbmb s@dnbab@Msoznal 0boozosmy® bos-
bo @ Modgboay Lobgdg o6 nym 3m33s600l yzgme 3MgLoGmEmms 3mmgd@ayma basba, Lo-
3505bdboEM MMaIBML, Hmam@ (3 0bogzoEYIMYG 3MgoGMML, Ngmgds dogss bLombgmoo do-
985605 bobsBsBommbogal oG GmGEMs Bobssmdnga.”’

% Guide to Going Global Corporate, Full handbook, DLA Piper, Belgium, 2017, 64, <www. dlapiperintelligence. com/

goingglobal>[12.12.2017].
Bonne M., Swinnen T., Piercing Corporate Veil: Directors Personally and Fully Liable For Unpaid Corporate Withholding
Taxes While Bankruptcy Procedures Not Yet Final, LexGo Network, 25/11/2013, <https://www. lexgo.be/en/ papers/

142



©. 839690009, 3003560090 LOOYIHID0L FobbobdB3YeMB0L bszombobomgols

5490056 35dm3nbamg, bamgmos Mm3 Lbasdgmsazom ©s 9Dgbsgbo LabsdsGmmmlb sdg3soon
dnamdoom, dgmansdn 3@ 3030090 doamads — dgdenoymo 35b9bobdggdmmdals babmgasmgdals
oM gd@mMo om0l 3gMbmbommyMon s bMymo 3sbybobdagdgmo 3md3sbnal dogM gopsybogm
y39ms bogoobobomm ©a35m06980bg 08 335Lmsbagy, bagssbobaom mmasbml dndsfmm ombg-
dmmo ©a35mnsbgds dgodmads gosboam 0dbgl 3m33s6nal gozm@®gdal LogdabBsMmBmgdals
303000656 gmdobab.

2.6. Rgbgon

Rgbgomda 3m335b00b amgd@m®mL og3b g4bgmmnbonca 3m33g@&qb30980 3M33sbool dabbgl
3506y3980mgdqdol dnmgdsdg. Mmamy 6gbn, 3gbgxgMol 3obmbabdagdmmds agds deye-
mmE 3m33sb00l 60bsdyg, ondze (3om3gnm dgdmbggzgdda 3dsmmggmn 3obybl ogqdl 3H g m-
930bs 8 0639LG™MMgdal Babsdy(z. Rgbgmdn 3mddgegdl agMdsbymo 306mbdmgdmmdol dbgsg-
bo Ggammomgds, Mm3mal dabgozom RMammgsbo aMgd@ma, sbg 3oMo, HmIgmoag sGbg-
b0 303mgbsl obgbl 3m33560sdy (bgmdg3MmgdnEsb, (3emagnm 068 gMgbms smbgdmdabe
o9 Lbgs LogydzmgdoEsb gs8mdwnbamy), 3sLybobdagdgmoas 08539 BmzYmdom, MHmamM(s
3330600l Qnﬁad@mﬁm.as 3969%9M0 3Mg0@mMgdol Babody 3sobyybl v998L 0d dgdmbzgzgdda,
MmEgbsz 0(33mgds 3m33s600lb Mganb@Gomgdamo o308 oma (dsgsmomam, 3md3sbool mmasbo-
Ba30m-bodsBnmadMogo BmMIob (33momgdabsl 86 gogMmnsbgdabsl Rsgbomn gows3madg-
30b g08m).% BgbgmBo gmG3Im@a(300b bym8dmgabgmol 3sbybabdggdmmdal dsMgammomgdgmo
396mb3gdmmds 360d36gmmmgbaow dgo(sgemes 2014 bemal 1 0sb360b d93ga, MHmwabsy 3mJdg-
o badgbomdgm FMEM3MEMS(30980L gbobgd d9@o0. o3 (33mnmgdsd, Lbgobmseb ghma, gogmgbs
0gmbos 3m@m3mEs3000m dos LGONIGYMadY s dmMmwal Bggmms, 3om dmMob @oMgd&mmal
QRmgds-dmgamamdgddy. 3969%9M0b gomEgdmmgdgdl gobbabmaMagh Mago bmMsGogma of-
&9d0(3, HM3gmos dabgogom, oMgd&m@ds bos 0dmddgomb 3md3sbaals Loy igmgbm 0bGgMg-
LydoEsb gs3mIEnbamy, brmmm BEMbgal 3omEgdnmgdalb emmzgzolb dgdmbgggada, dab gzabeg-
35 38 30(3900L GzoMmo, MmMA gymobbdogMmse s ggMHm3abow dmddgogdms 3md3sbool LoboMago-
mMmE. M JGMM0 3sbnbobdggdgmoas babgmdgzMymgdm gomgdmgdgdol oMmzggzabmgal
(9-6. mdogd@nmo 3s5bnbalbdggdmmds). gbgmolb Lagswababswm 356mbB3wgdmmdam, 3g6gxgHon
3obmbobdggdgmos 3835600l go@ababagdol @Mmumem s@mbybbzedy, ©gzmomsznol bEmmawo
> db@o 333[)360-606Q6360%3.40 LogFome, o dmombmggds, MHm3 3m33sboall ddsmmggmn

commercial-company-law/ corporate-law/piercing-corporate-veil-directors-personally-and-fully-liable-for-unpaid-cor-
porate-withholding-taxes-while-bankruptcy-procedures-not-yet-final,83398.html> [12.12.2017].

Allen & Overy, Corporate Governance in Central and Eastern Europe, Allen & Overy LLP, Bratislava, 2010, 28, <http://
www.allenovery.com/SiteCollectionDocuments/Corporate%20governance%20in%20CEE.pdf> [14.12.2017].

0d3g, 29.

Huber P., Trenkwalder J., Guyot C., Goffin J. F., Salihovic-Whalen n., Rhodes R., Savov V., Bangachev A., Gliick U., Famira
G., Rodwell H., Isnard J., Schepke j., Kircsi A., Cavasola P., Leclére J., Lorente E., Tarlavski R., Ali Hyder A., Ewing B.,
Allbless E., Greszta D., Caldeira J., Popescu H., Engel I., Agayan E., Petrikic R., Gerrard F., Starkova P., Lunder A., Pefia C.,
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yzgmos bggmmdo g4b3gm@&o oymb, 0yd3e @oMgd@mmal bAnbzal dmzgsmgmds dmazogb 0de-
Los, M3 dob doemggg godmagmabmb 3Gmdmgds s gobbadmgMmb, oy Gm3gmo smgal b3gso-
Sl 0d badnMeg9dgma 83 3MmMdmgdol gosbabyzg@ewm. Agbgomal 1bgbsglds Labsdsmmema
9fo-gfm bogdgbg go0boscs bbgbgdmmo dmbabMgds. 3ob gobdsm@ s, MM Losgom Lodmasm-
900L oMgd@mmms dmmEalb B9zl o6 ggomads Lbzosobbzs Lobol @qdbognEa gobosmmagdal
Bemds, 0330 35 Nbd 3dmMboglb BMbosBbE M0 (3MEbs, Mams Babsbbam aobbodmgmmb dm-
LommeEbgmo  badndMmgds s godmGaibmb dobo bgasgzmagbs 3md3sbosdy. LobodsMommb
0gdd0m, amm3meanby bym3dm3zsbgmmdal dmgamgmds sbgzg dmoogb oMgd@mEmms dme-
0l 69360b 3omEgdynmagdsl, godmegmobmb o Mmeobss bagofm 3zsmogoona oMol 8qd-
bogm&o obdaMgdol domgds s godmoaygbmb gb Qobaoﬁgbo.M

0633939, ®m3 Rgbgomdo 2014 Bemal bsgm®3m@szom Ladsmmolb 360d36gmmgsebo (33mo-
mgd0b, dgdmga @oMgd@mmoal 3obmbobdagdmmdal dmbgbmnggds Y@Mm asbnzMzm, sobggbs
5 300 3390mbomo 353353000 303, Mo boBommdmog dgadmgds o zegdamoglb blbgbg-
e Hggmmdsdeg 8 Bmom Mg Jomgdam asmebygg@omgdsl. dgodmagds nogdzol, HmI gb go-
5by939@0mgds MgummBalb gMo-gMo Bobsdnmmdss. 535bmsb smbabndbogns, MmI gl dgbgxa-
0ol 3obmbabdggdmmdal gobbadmgMmabal 33mos sd@momumos abdmbazoy®o bm@mdgda, Moy

>7(3090m@oo 98J&TN0 3oby39G0egdgdnb Boborgdow.
2.7. oo 3M0§sbgma

9363530 Mganmaon® bodgemgbmeb gMhmow, go3Mzgmes dgmMyg Ggbwgb(30o(3, Mo
bgedbgoggm sbgbgdymagdoms gobmmam LagMmedmmabm 05bsddMMImmMdLL gemabbdmdl.
39300 3md3sboobs s dobo oMgd@mmgdobomgol bamalgms @ibmyGe Gganmsngda, g.0. do-
00 3obbobdggdmmdal LESbEIMEGgdal gobbodmgms s Jowabobgmdbogmgdmogn bmmdgdoom,
565890 LogGHmsdmBabm Bqbgdm, GmMmgdos oJ@0NGe@ 3s8maygbgds dobamby.* Bosmgmos,
M3 3m33sbosms 83g35M0 Foamds Md308(33000 Ld805bMdal baboos, Bmdgmary EbmY®
BgLgdmob B0dommgdom, ¢Y30MdEGgbmdal gMmgbmm bs3obmbdwgdmm Mgammomgdsl sbaggdl (s-
by 3oL, MmMBgmboas 93900 0(36ML). dg3Mn Ladommmgdfnga Lob@gds, 3o ImEal 0bamobmo,
50056MgdL 9.6. Blue Sky Defence-obs (369d5L, Gmdgmo(s aymobbdmdlb @omgd@meal 3abmbobdagd-
mmdob ©3mb3Mg@gdsb. 39Mdmm, o) bymddmyabgmb LggMs (s 838 30(390L), Bm3 ol 3mM3I3e-
boab 068 gMgLgdal Labamggdmme Imddgwgdes, Moz dmagdal dnmgdalb dgbodmgdmmdsl bMwa-
o, 3ol dgndmgds o6 og30LMML 3obybobdggdmmds gszzgnmo bosbolb dgdmbgggadacy go. 3o-

Albers M., Jenny D., Cagienard M., Fitzpatrick J., Yalgin D., Conlon G., O’Connor J., Hearnden B., Mendelssohn M., Duties
& Responsibilites of Directors, CMS Legal Services EEIG, Third Edition, Frankfurt, 2015, 38.

R. N. against the Judgment of the High Court in Prague dated 29 June 2006, 4 To 41/2006, Decision of the Supreme
Court of the CR, Tdo 1224/2006, <http://kraken.slv.cz/5Td01224/2006> [29.12.2017].

Barker R., Barlow N., Ben Salah H., Durand-Barthez P., Goutiére P., Hebblethwaite R., Mattsson L., Merrill G., Pryce M.,
Richez-Baum B., Guide to Directors’ Duties and Liabilities, The European Voice of Directors (ECODA), AlG, Brussels,
2015, 13.
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bybobdggdmmds oagds dbmmme 35d0b, vy gbgrafobomgal 53356 ngm, MM 3mad3sbos go-
obobyMbsdmm agm, Mobsi dgmgasm dobo mogzoEsns dmdygs. abgmobdo 2013 bymb dobby-
Lob, 0bmgozonbs o LBsgmgdal g39ME 3968 3> dgndydags Mg3mdgbms30gdo dMn@sbyma
333560930l 3g@0 goddnmgommdals 1dMHbzgmbsgmagam, ondzs smbadbyma Mg3m3gbos(30g-
b0 309943 2014 Bgemb, Moasb 0bobo 0035m0bbabgdbgb afMgd@mmal 3gMmbmbsmuma 3abyy-
bobdggdmmdal 3oegs NBRO™ 3oDMEIL. 385LMb yuMopbamgdos, MmI 3dsmmggmb masmyy-
mdob 3omEadamgds goshbos dbmmme 3m335600L Bnbodg o 86 3gbnemggdals dndston.

3608969330 sbgmn doEam3s GoMmmE ©833300M©s, Mabag bymo dgnbym 1bgbsgbo bo-
bodaMormmb goobyzg@omgdsd boddgdy Percival vs. Wright, [1902] 2 Ch 421. Loddolb gomgdm-
90900l dabgegom, ds@mbo 3gMbogmo gfMm-gMo 3m33sbnsdn gmmmdes £10 wmoMmgdymgdals
57(3090L, Bm3mgdaz Lasgom dobatdy oM nym as@sbomo s domo gobbzobgds dgodmgdbmws
dbmmme 3m335600L oM gEmM0l MabbImdam. 356 3mM33sbool gbnmggdl dgbmagads 3mogbo-
mo 39(30900L 12 g3cme dgbyowgs (b gobo Fo-@sdmez0gdgmds gdb3g@mEds aobbodmg®s).
3mM335600b oMgd@mM@mIo-d58mbIs Msnmds Mm@ Lbzs oMgd@MEmMb ghmaw dgobyows bamgdo
03039 g3obdn, Mob dg3gas3 3gMbogmds gongm, MM o300l dsboemn 3g3s8Mmmbggda Lbggdmsb
0boMIMgdbgb Immadams 3gdel o 830Mgdwbgb 3m33560al o730980b gogogelb 12 g3tmdy dgo-
Mo, Mobg3 3ol 36 5(36mdgL. 530l 30dm, omdos s GoEY oo Imgamgmdal sMmgg3dy,
396bogmds bamRgmom dodsms babadsMommb. babsdsMommb gs63s6@gdom, dm(3934em dga-
0bggzoda babgdg o6 ngm LsBoMmmm gsfnggds, Mawasb 3g6omagd dndsfmms oMgd@mmb o
dgbmogeds 3m3bomn og300lb Laby@mggm gobdn dgbyngs, Moz asbbmMsngmes 30ygs. 96
OMMZJNS BoEY)(309)M0 Fmgomgmds, 535bmsb bgmddmgabgmo gomgdymo oym WInsmme
3m335600b b0bsdg o oMs (3om3gnmo og30mbgHgdals dndsmm. dmbadsmomgd sbggg o6 gonbos-
o Imbombgmol 3mboz09, momgmb goM0aqdsd ©sds@gdom bggs@oymo Dggegmgbs dmobrnbs
3™835600b o989 30693msb BMgHOMdaDy. " 58 a0oBY3gBmg3s8 8mag0569300 Lo gmame-
0 g33mbs@ymagds 33mgs 0bamabyy® 306mbdgdmmdada, 396dme 2006 Bgmb domgdyymo 3ma-
3obosms dgbobgd of@ob 170-g dygbemdn Ronbgms Qomdao,M Gomo(y bobodomomm gosbyzg@o-
mgdal 3mDbo(z05 35638 3o3s.

0dgeb 30dm3anbamyg (3bo©0s, MM oMgd@mEalb 3obnbobdggdmmdals gobbodmgmabosl,
3608 96mma LygmMm3mMazom badsMmomo gMomborm ©s8m30EgdYmadst 0hgbb. gMmo dbfng,
080 (300mmAL on(335L 3M335600lL  3MgEoGmEal 0b@gMgbgdo s domn YBHYb3gmymazals
9839d& 060 Lodgsmgdgda dgddbsl, dgmmg dbMng, 30 — bgmddmgabgmalb 3sobyybobdggdmmdals
©503960bsb, 0go Yomymagl bob@ doamdsl s YBmm L3gzosmy® dmbgbfnggdsel sdxmdabydl.
a56boemmo LabodoMmmmm gomabygg@omgds, dbgdfmngns, 53l JoMan dogsmomos.

3 percival v. Wright, [1902] 2 Ch 401, Directors' Duties in the United Kingdom, High Court of Justice Cases, United King-

dom Company Case Law, World Heritage Encyclopedia, <http://www.worldlibrary. org/articles/eng/ percival_
v_wright>[04.12.2017].

Companies Act 2006 of the United Kingdom, (C.46), Part 10, Chapter 2, Section 170, The National Archives,
<https://www.legislation.gov.uk/ukpga/2006/46/section/170> [04.12.2017].
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2.8. bygMsbggmn

bogg@abagmdo 3m33sb0olb ofMgd@mma Mbos dmddgmgdoglb 3madsbonl Lagyzgmgbm 0b@gmg-
LYdoEsb go3mBENbsMyg. RMIbame Lbabsdsommmdn bgmaddmzsbgmal 3obyybobdggdmmdal as6-
boemzabob, Rzgnmgdmog, mnbadbgds, ®mI ngo 3m33s600l baddnsbmdal Mbws Mdmggdmwgl xa-
m36o0 o anmobbdngfmgdom, o3sbmebsgg 3ob bos msn(3zoL 0bBgEgbms  3mMbgmod@nb
0d3Mdamagn bmMdgdo. oo dM0@obgmal, s3b@M00l, gb@mbgmobs s Rgbgomal dbasgbow, Log-
©56390d0(3 3ME3mEs300b oMgd@mea 3obymbabdagdgmo sl dbmmme 3m33s6nol (s 56> nb-
030SMYM0 59(30mbgMgdal) B0bsdy, gomMms asdmbsgmoabo dgdmbzgzgdabs. gommgdnmgdgdal
oMm3930L d3mbggzedn, 3dammzggmb g30bEgds Ladmdsmadmbadsmommgdmaga 3abubabdggdemm-
b5 804gbgdymn Dosbol gaMamgdda. basgzom babmgsmmgdob ofmgd@mmms Lodgmb ygzgms 693-
0 gfmsE s bmmos@mmman 5398L 3sbyybl Dosbals dnygbgdabomgal. dgbgxgMal 3obyyboldagd-
mmdob bogombo dgodmgds ©asygbmb 3md3sbonl Bomdmdswagbmgdds (3md3sbnol Labgmoam); asb-
bagnoEgdmem d3mbggzgddo 3o — og(30mbg@ds, MmMIgmads(z gobo(zos 3gMbmbamm@o ©sbsotMan;
0aMgm3g, 39Lodg 306gdds, MMBgmms(3 MINsmmE dnsasm Dosbo oMgd@mmab dmddgwgdgdoo.
3 gd&onma 3sbybobdggdmmdob ©aygbgdabsl, 3mbimgdmmon bgmddmgabgmal 3sbybalidggemm-
ds dgndmgds g53moMosbmb, o930 ngo 838 30(390L, MM ob gbabssmdmgagdmes gMommdemogn
350006Y39@&0mgdol domgdsb. o3 3mboznsl gbdnsbgds Logmebagmol 1dgbogbo LobsdsMommmb
2010 Bemob goabyzg@nmgds, bowsg babodsmommad dgoxsds 3dsmmggmoal 3sbababdggdmmds o
5b0dbs, HmM3 Logsmm dgdbmnnmo 3sbybobdagdemmmdal Lodmasmgdal oMmgd@mEmms dmmwal
dogt gMomdmogse domgdygmo gosbyszg@omgds, sMbom 03 @oMgd@mmal nboogomemne go-
3(300m35L BaMImawagbl, 306(5 ¢dmomme Imbobamgmdl asmsebygg@nmgdolb domgdsdn. 53 MH™L
©0M9J@mOms dmMeolb yzgms Bgzfns 3sbybobdggdgmo, oy MHmdgmadg domasbo 396 o83 go-
(390L, ®™3 0go Bobobgommow, gMHmbomsw ImJdgrgdms s 9bnbssmdogggdmms sbgmo aowsby-
39&0mgdol Snmgbob.% 5bobndbagns abos, M3 dmddgmo 396mbIgdmmdoom, Gmebamm 3m33s-
B0gdL mgmagds gdmgzem ©sDMZz0mMb aMgd@mmal 3obbobdggdmmds dgbsedg 306gdal dndsto,
08 3mddggdgddy, MmImgdbss ob LadbabymgdMngn Imgomgmdals dgbEmmmgdabsl sbm(309mgd-
Qo.46 BmasEsE, LogMebagmdn, 3m33sbool Bomnds@gdgmo gogmdol asdm bgmddmazsebgmals
39Mbmbama@a 3sbybabdggdmmds hggnmgdmngo 36od@)ndoo.47

BObgmo bagm@m3m@asom 3obmbdgdmmdabs s LobadsMommb dogmads ofMgddm-
M0l ghomdmogo 3sbyybobdggdmmdol dodomm, 3Mmamgbymos, Mopasb dgbgxrgMo, bgmaomgdoom,
oM 5390L 3obybl oMg@mMmcms dmEmoolb Bngf Jomgdam gHmmdmog gosbyszg@nmgdsdy (g.0.

% The Deposit Guarantee Fund (FGD) v. Caribbean Society of Consulting and Auditing, Judgment Ne 405 of 30 March

2010 (08-17.841), Court of Cassation of France, Commercial, Financial and Economic Chamber, 304.

A Cross-border Guide for Group Company Directors, Linklaters, 2017, 17, 18,
<https://www.linklaters.com/en/insights/publications/2017/may/cross-border-guide-for-group-company-directors>
[04.12.2017].

Barker R., Barlow N., Ben Salah H., Durand-Barthez P., Goutiéere P., Hebblethwaite R., Mattsson L., Merrill G., Pryce M., Ri-
chez-Baum B., Guide to Directors’ Duties and Liabilities, The European Voice of Directors (ECODA), AlG, Brussels, 2015, 20.
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bbgob aosbyzg@omgdedyg). Job o43b badyamgds 538 303mL, MmMB gdoxbgdmes s gbnbssm8og-
390ms 3o6y39@&0mgdsol, Mods 3m335600L Dasbo gsd8mabgos. b abMLE©gL, MM Ggm-
d0bo ,3530%365" 4mabbdmdl, Gmam@s 3oLy sbggzg od@om® dmddggdgdbay (dsgsmomac,
3™M835600b bamggobom 3m3aboobsecmzol dgbodsdabo 0bgm®mdsznal Jobmeagds, Lagswsbobaom
MMaobmgdobodn dodstmgs, LogMom 3Mgdol dmbBggzol nbozoMgds s Lbg.; 564 6gdobdngHo
mmbobdogdol gobbmM30gmagds, Hmmomasy dgbodmgdgmo 0dbgdms oMgd@&mmab dogH Lobo-
obm aomobygzg@omgdol domgdalb dghgMgds ob godmmasbgs). Mo 04ds, Nbos smbodbymo bEsb-
©oMB0, 50 odmazs bgmaddmgabgmabmgal 3sLxybobdagdmmdobash asg3g30L Ladyamgdsl, o
ol boomsbome 396 05538 30(390L, M3 doMmma(z 3ogdoxbs sbgo gosbyzg@omgdsb.

2.9. 0@dmad

0@omosdo(s, bmaswo bGobpsMmEns o3 330Mgdemn, oby 3mM33s600lb ©oMgd@meo Mbos
dmddgmgdmglb amdmeanbgo, 3m33sboal Laoyzgmgbm 0b@gMgbgdowsb godmmabaty. o docmg-
demo bm@3ss, MM oMgd@mmms badgmb smbgdmdol dgdmbggzedn, ghom-gfMo dgbgxrgmb of
dgdmos odme 30gdgmo go056Yy39@mgdal dnmgds s 3oL gbognmmagds badgmb LEAyma msb-
bIMds. oMg]@mMolb gomEgdymagdgdo gsbgMomoas sMmgbo@gdol dobgmgom, Moz 0dsb geymab-
bIMAL, HM3 0B dmom@o 3obmbgdmmds (3om3gnmem s69LMnggdl 3m33sbnal bgmddmgsebgmal
dmgomgmdgdl 3m335600L 3MgEo@&mMmgdal, nbowognsmumn sq30mbgfagdobs s 3gbadg 3nfMg-
30b dodomon. gmabgmmo dmegmob dbgsgbsow, n@omnsdn oMgd&mEgdo ghma© s bmmosfMy)-
Mo 939896 3obbl b 30LE gomEgdMmgdgddy. 33sMmggmal 3obyybobdggdmmds Bomdmadmds
dbmeme  30bmb3gdmmdobs s bybogdolb aMmmzgz0l @MML, o9y dob Im3yzs 3mbzMmg@mo
b0560.%8 bogomm 3m3356058L o6 sdz00 gmgds dgdbmnmb @omgd@mmal 3sbnbolbdggdmmds,
MmEgbsg 0b 03 3obybobdagdemmdol MInsmm sMabadns, sbgsg 396 0d69ds 30dmygbgdmmo do-
BmEo@omo od30mbg@gdal 398m s0badbyma Lo znmbob aswsbobyzg@owm (0@smnal Ladmdsmadm
3m©gdbob 2392-g9 34bemal 33b06080on).49 Lodmdomodm 3mmgdbob 1891-g d¢bmol dobgogom
3m33060sL dgmdmos, afMgd@mGol goyonco dmgzamgmdal sMmggzol Gob ol ogsmgzab-
0300, 3o050bsML LoEsdm3zggm 3Mgdns, MYd(3d 3Msod@ngedn 0dz0omns odMZgg30Lb godmygby-
3o, OmEgbsag bLomhgmo Bamoagbomos 3m335600L BobosmBoga. bgmddmgsebgmol 3sbyybnbdgagd-
mmdob obm3g3d YBO™ dgBow 3odnb 3odmnygbgds, Gmegbss LaMAgmb boMowaqgbgb 3Mgoo-
&mMgda ob 0bpogo@uemumn sq0mbyMgda dmsmmm aMmgd@meab 60600Q8Q36.50 3M33s60-
9L dggdmosm 3Jmbrgm gmbogdo 39bgxgmal 3obybobdggdmmdol @obobdrgggam. dgbady 3o-

8 Civil Code of Italy, (approved by Royal Decree of March 16, 1942, No. 262, and as amended by Decree No. 7 December

2016, No. 291), Articles 2381, 2392, <http://www.wipo.int/wipolex/en/text.jsp?file_id=430550> [04.12.2017].

Tina A., The exoneration of the responsibility of the administrators of S.P.A., Giuffre, University of Milan, Faculty of
Law, Studies of private law, Milan, 2008, 87.

Gerner-Beurele C., Peach P., Philipp Schuster E., Study on Directors’ Duties and Liability, Prepared for the European
Commission DG Market, (Department of Law, The London School of Economics and Political Science), London, 2014, 475.
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7960L ©s33symagzamgdol 39dmga, BMbool dg3Lgds g3omgds 03 aMgd@m@L, GmM3malb dMaemg-
Demdd(3 ©0dG3ozs Dosbal 8033636030.51

0@omool bgbogLbds bobodsMoemad 2016 Bemal bLogdgdg 0dbggms aMgdEmMal 3abyybob-
3398mmdal Loggydgzmgddg s go6356MEs, Mm3 2003 Bemob bsgm@3mMszom Mgam@dobs s 0@)e-
mool badmgomagm 3megdbol 2381 s 2392-g dnbmgdoesb 3odma3pnbamyg, B3gznomMo sdab-
mgdgmo mRmgdsdmbomagdol 503 Jmbg aMmgd@mma 3obmbobdagdmmdalb dgbsbdmymse 396
domonmgdl dob dg33930c 3M339E89b(309bg. Labadsmmmmb mddom, Mmwabss bymddmgsebgmb
3Mb3M9@ M ©0Madn o6 o3l L3gnomnMa gobsmmgds s 3MI3sbool Lbgs L3gzoomalb@gdol
ob gomgdg bLmdogd@&gdol ogH dmBmEgdam nbxmMmIs(300dg oyMEbMdom, ncmgdl 3dsmmggmm-
b0 ao00b93980madgdl, 356 Nbos 3o858mBImL ImBmmgdmmo 0bgm®madsznol Lobpmmds, Lab-
bmg o bofmabbo. 09 poMgd@mEn sdageMmam o6 0g3939, dobo 3mddgEgds nmzmgds BowY(3049)-
0 dmzgamgmdol EsMm3g390 ©s 06393L 3obbobdggdmmdsal. gb 3mbiMg@mmoa bogdg gbgdmes
353m@M9de Lasgizom LodmasEMgdsl s Fob oMgd@mMMmgdL JmEnlb ©agsl. Labmgsomgds
030, Mm3 obo go3mEMgds 3odmabgos Losgdom 3930@ommsb ©s335330Mdmads GMobbad-
(3008, (3 Bobssm3gamdada dmeomms dg(3000m0 g3mbman3n® moMmgdamgdsbmab s a3 ©o-
9dMONS go@abygzg@nmgdsl dm3yzs. LL-L aMgd@mMmgda 3@ 30(3900bgb, M3 LL-L LEMEo
doMmzd gmga0®mqdmmo 3Jmbws afMgd&mmoms boddml mozdxwmmdamglb s dso bsgygomomo bo-

bgsdbgggmm bogdosbmdol doybgwags, 396 dgdmalb bbgbgdmmoa G@mebddz0ob dgbyzg@os,

00350 oM 3gmbrom  ©gmgaoMmgdygmo  YRmgdsdmbomagdgdo. 3oMzggmo s  bLosdgmaszom
0bbEob(30980L  Lobsdsmommmms  gosbyszg@nmgdgdo  babdmgomgdal babsmagdmmo  0gbos

353m@oboemn, LabsdommEmmd oMgd@mMEmms Ma3s(330m0 b gmmds ,obsdsmmal smosmg-
do00" Romgoms. LabadsMommd dnnhbns, B3 obobo oMg]@mEMs Ladgmb o33 xEMIsMgbmsb
96ms dmgdgegdebgb ©s 3m33s6ool FngM dmmbmgbomo 3maddgbbsznol mwgbmds dbmeme
33069000 dg03(3060 @S Fom3zg ©330LMS. 0@omoal Mdgbsgbds Labadsmmemd, gonbosms Mo
©0Mgd@mMOMS 3mbazns Lagdnlb bymobms gsbboemgals dgbobgd, goomdds basdgmsom babedsm-
b gosby3980mgds. mbgbsgbds babsdsMmmmad Jommoms, HMI sMssmdsbmmadgmn 8967-
X9l 35Lyboldg gdmmds o6 dgodmgds ogEBMdbmb dgsedbgoggmmdol dmazamgmdal bmasw
oMM3935dg o gb o6 dgodmygds mdogd@n® 3obybobdggdmmdaw hsomgsmmb. babsdsmmemma
®530b0 3o@obygzg@omgds osymmbm 0@omool Lodmgomsdm 3mogdbol 2381.86-L s 2932.82
Inbmgdl, Mmdgmms dgbedsdaba, 3mI3sbool sMdsmBsbmmgdgmo d9bgxgmo bbgs 3dsmogg-
mab (569 mdnomme dgdbEnmgdgmo omMgd@mmal) dommnmbabobssmdogam J390qdgddyg dbm-
mmeE 3530655 3obbobdggdgmao, oy 3sb o3mEs BodG0, Moz dob Raggel Logommados s -
603bmmo Lodmamagdalb dob3gds oMssmdabmnmgdgm ofMgd@m@b dogmm 0bxm@domgdmmo
350564398 0mgds. Lobodsmmnmmb mgdom, bbgsgzstn Joamdom, snbgMmagdmms bgosdbgoazg-

> A Cross-border Guide for Group Company Directors, Linklaters, 2017, 37, 38,

<https://www.linklaters.com/en/insights/publications/2017/may/cross-border-guide-for-group-company-directors>
[04.12.2017].
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mmdob dmaswo gommademgds, M3 3MM3mEs30oms 2003 Brmob Mgxmmmdsd ¢339 aos9)dds, g.o.
ob Bobsomdmgamdado dmgnmms Imddge JéBmGB@aé@mE’)bbmbG.sz

Lobodamommb gb goebyzg@omads gbgds o@omonsdn 2003 byl aobbmmzngmgdmm bo-
3MEA3MMS(30m Mgxnm@mdsl, HmImob dgdmgaswsz 360d3bgmmzgbow dga(zgoms afmgd@mmal 3o-
Lybobdagdmmdal bGobsMEn. Mgxrmmdsdeyg, oGomoal bodmdsmsdm 3mogdbob 2932.82 dqyb-
mob dgbedsdabsw, yzgmes @omgd@mma (oo dmmal, gmgantgdamo mamgdsdmbomgdgdolb s6-
39mbg(3) 3omEgdmmo oym aobgbm@(309mgdobs dmasma bgesdbgwgzgmmds (Mol Logydggm-
Bg(3, 0bOb0 gPOMImogoE 0943696 35Lbnbdggdgmbo bgEsdbgwggmmdals gsbnybmM(z0gmgdmm-
30l godm 3m335600bmzal godmbggmm Dasbdy). 2003 Bemob Mggmm®madnl dgdwga, bLgbgdym 3569~
®9MgdL vg3m Fbmemme 0bgmm3oMgdymoa assbyzg@omgdolb dJomgdal gomeadamads. 0dal do-
mbgosgem, MHmI Mgummds bgmddmazsbgmalb 3sbnbobdggdmmdol Bobommdmng dgbyyb@gdew dg-
0dmgds 0gbglb doRbgyemn, sembabndbogns, Gm3 o@omoaal badmdsmsgm 3mogdbol 2381-g dnbmol
sbamo Mgosd(3000 ©oMgdEmMn oMo doMGm dgbadg 30Mgdabash bws gmmmmb 0bgmmdsznals
dogdsl, sMsdgm magobo 0bo(z098 030053 Ybs Fmadmgmb LagoMmm abxm®mds(z0s. sMosmdal-
Bamgdgmo ©oMgdémmab dodstm, 2003 brmob Mgam®dal doMomswn s@bo obss, Hm3 dmbos do-
Lo 3obybobdggdmmdal dgdLmdmdqds s sMs godmMasbas, g.0. aodmeal o3 3g6gx9ML, Imddgwo
396mb3gdmmdoma(s, o6 MRgds 3sboymmdal Mymads.

2.10. ;mdLgddymgn

m94bgddnFada 3mMI3sbool oMgd@mM@mTs Nbs gobobmEmzngmmb Lebsdmb LEMmo ©s
99894060 3mbGEmmo, dabo baddosbmdalb ymzgmemona d9dmb3gdol 3 boom. bgmaddmgsbgmao,
md30b0 3m33g&9b(300L FoMmamgddo, 3sbmbabdggdgmoas 3M33sbool aMmdgmazonsb LG ggns-
by, dab gobbmm(z0gmgdobs s Bgmgemymmgmdady, sbgszg dd(30mbyMgdol 0bgm@mdnmgdsdy.
3356039l 530LM0s 3bOHNB3gMInlb Fmgamamds, Moz gmabbdmdl, Mm3 dob ¢bws 3jmbogl
dommngol bogdaMobo (3MEbs s 3odmzEnmgds, 0035mobbbgdal bsgnmemn gowsbyzg@omy-
d0b 096393 dggagdlb s 3m33s600L Layzgmgbm gm@E3mMszonm 0bGgmMmgbgdl, oydise ox-
Lob0dbogns, M3 m9dLbgddnEmaol 3obmMb3gdmmds NAL ©s o6 sDPLE L, oy s dgadmgds
Roomgammb sbgom 06@363&5;9.53 9L Lo39bmMB3Egdmm 33980 gMmagemae dgogbm madbagd-
3oL Maombymds bobodsmmmad 2015 Brob gosbyzg@nmgdsdn, Mmmgbsaz ndbggms smbnd-
by Logoombdyg s g963oMmBo, MM Layggmgbm FmM3mEs3ommo 0b@gMgbo (33ma@o (365090,
Gmdmol DybEo 3ob3om@gdsz edmzomgdnmos 3mbiGmg@ o 3m33sbnal dbgdsbs ©s dab
Log300bmdaDy. BmangFmo 3mM33sbonbmgal Lagzgomgbm gmE3mEszoma 0b@gMgbo gdmbggges
03539 3M3835600b og30mbgMms 0b6@gMabgdl; Lbgs LobsmBmgdobmgal smbndbyma (5698 dmo-

%2 |ombardini L., Italy: The Liability of Non-Executive Directors, Nctm Studio Legale, Last Updated 26.01.2018, <http://

www.mondag.com/italy/x/657412/Directors+Officers/The+Liability+Of+NonExecutive+Directors> [03.01.2018].
Calkoen W. J. L., The Corporate Governance Review, Seventh Edition, The Law Reviews, Law Business Research Ltd,
London, 2017, 257.
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3°3b 93dmomme ogGomogmo 3oGob (Bmagm&g sbgonb) 0b@gmgblb s 8s5bdn dgwab vd(z0mbym-
»o 068 9Mgbgdn, obogdgdnmgdalb s 3MgLoGmEmms 0b@gMgbgdoa(s 60-54 3om3gme d9dmbzedn
9L (36985 0bmogo@yemNMo aobndsM@gds. sgMgmgg 360d369mmmzgabos, M3 medLbgddnmaoals
boggmbom dofmygadg 8mddgmn 3m33sbngdals oMgd@mmgdl g30bmgdom L3goxezYMo dmgsmgm-
3980 g0dg306M35mmdal dgbobgd og@nbs s Ladadmm domongmadol dmMmEom gs8myqgbgdal
533Mdomagn Mgammaznom, 0bgzg MHmam@(z, mndbgddnmanl bagmbom dofMyol Mgamma30gdbs
3 3M0b(30350D7 oyMmEbmdom. bogmbom dofmygal 39-2 3G0b(3030L dgbadsdabow, 9.6. mab@aby
3m335600b dmMo dgdmdomos oMo dmgamagmdoo 3m3d3sbonbs s vfzombgfmms do-
dofm s brs 0dmJdgmb dsma Logyzgmgbm 0bdgmgbgdowsb 308008(906063.55 mamég bbgos
939469330, mJLbyddnEadas LoMgdEmMEgdo gMma© s bmmopsMmmam 539596 3s5bmblb 8nygby-
S DoMombs s 3dsMmzgmmdoo 33md3em33dg. bymddmizsbgmlb dgadmgds sgzobEmL Hm-
amg bLodmgomagm, sbggg LobbmobbsdsmomgdMaga 3obyybolbdagommds. BMbamo ©s o@o-
Moo 3obmbdgdmmdal dbgogbow, mydbgddymaol LogmM3mMmazom 3obmbdmgdmmdss nmgo-
mobbnbgdlb oMgd@&mmab 3sbybabdagdmmdal Qo%qgggob.% 3M33560sL, 0bgzg Mmam(y dgbsdg
30693L (8o dmMab, mgan@edyma nb@gmgbob 3dmby 5d30mbgAaLb o 3Mgo@&mmML) dgmdmo-
000 39b9%gM0b BobsomBoga LomBgmal dg@obs. s@mbobndbsegns, Gm3 dmem @M™ML e Jbgddne-
3oL 396mbdgdemmdsdn dmIMozmes dobmEmo@emn og(30mbgMgdol dngeM ofmgd@mmal Bobssrm-
3093 bomhgmob scdgMab baggmdgmagdo.

boomgmos, Hm3 3m33sbogdals Lomzgmgbm 3mE@3mMsz0nmo 0b@gfMgbo bdoc dgdmbggzsedo
139390600985 dnsrmE 3MI3sbool oM gd@mmb s 3 (36980L GoMomme o gobfmme 56 Lbgog-
30050 dMdxgMM35b0 g5635MBgds mal BabMmnado 54g693L oMgd&mmalb 3sbybobdagdmmdal
Lo goobl. ¢Mbws ncdgal, MM LobsdsGmmmb dnamds — (36930L nboogzoEMsMYGs@ a5635M @ -
30b bagommgdolb dqbobgd, @Mmymo ©s 3oM0gdnmos, mmd(3d NBcM™M 30Dsb3gbmboemn ngdbgdbmes
dabo dgdmygdobosgzomom 3obmbdmgdmmdadngg adnb@gds, Moo og0sb 0gbgdmes o(30-
mgdnmo LabodsGmnmmbomgalb dmdg@gdma JodsMmmazgdo (MoEasb, Mmam 3 RsBL, dmesogg dbe-
990L 03 (36900L BbmmE LobodsBnEmMbgMmn asbdoMmEqds 83359mBamgdm). LobodsGommm-
bodn dndsGmgs (b Yoogm bomdmgdom, dbmmme BgMmdnbals 356350 gd0l Immbmgboo)
3169060300 91303906 ds 3o go0m bofMxgdl, MM s dmaxgm basbl 8ygbgdl 3md3sbaals
oM gd@mMb, Moasb dob boxyyndzmmm sMmdg39b bromdol dsbEs@l, Moms(s Ymoboggb Mgdyy-
&d300L; gb 3o 3939 a30L 80bgbo(z godmgds gobogl. s3nm bobo Mbos gogbgsl gomgdmgdsl,
M3 306mbIgdgmads 35g4LndomyMae Mbrs dgedzoMmmb sdLGMsdGmmo ggBnbozngdol baggeyd-
39Dy ©o30L BaM3mMImdolb Babsdnmmdgda, doormdg@ gl 3m33s600L @aMgd@mEal 3sbybnbdggd-
mmd3Lmdb dndsMmygdada.

>* Hellas Telecommunications (Luxembourg) Il S.C.A. v. Hellas Telecommunications s.a r.I, Commercial Ruling XV Ne1648 /

2015, The Fifteenth Division Of The District Court Of Luxembourg, 34.

Calkoen W. J. L., The Corporate Governance Review, Seventh Edition, The Law Reviews, Law Business Research Ltd,
London, 2017, 259.

A Cross-border Guide for Group Company Directors, Linklaters, 2017, 45, 56, <https:// www. linklaters. com/ en/
insights/publications/2017/may/cross-border-guide-for-group-company-directors> [04.12.2017].
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3. 3bs3bs

330353 96d 0mg3gsl, MM 3mM33s600b @oMgEmMal 3sbmbolbdggdmmds Lobs@mdmb Jom-
»g0b doMgmmo gmgdgb@ns, Gm3gmoa(y gobsd3n0Mmdgdl ofs dbmmmm 3md3sbngdol bomdsdgdmm
M39M069d5L Lbgaabbgs aMagddn, 503w 439yb900L 93mbman3nE LadmogMabss. 3 3mbsb-
9300 Lanmyb@Moznme dgadmgds Imygebom 0dbgl bgdmor gobboemmmo 43946980l 35R39690-
mgdo bbgowsbbgs LogHmsdmMabm 33mg398Ls s Myn@nbagddo. 39Mdme, Abmgmoam g3mbmda-
3960 gmAndab 2015 Bemab 3mby(3937d0m, 53539 bgmb g3Mm3sdn yzgmady 3mbinEabEmbe-
00b0 g3mbm3n3qdol 3dmbg 439969330 dgomebgb: agcdsbas, oo dMnBsbgmo s mdbgd-
6'3660(357. 39635600b 3mBabogg sanmo Lbgs dMsgoem Babsdnmmdbobmab gMmow, dmbgdmngns
35653060mds 3m335600b afMgd@mmal 3obybabdggdmmdal bodge(3Mgd s dgamgdom ,MHdnmds"
bodmbodamommm 3God@n3od, MmMIgmo 9MMIsbgomlb domabbgdl s bgmb 1bymdl Ladgbsmdgm
MH00gMHnmdgdol g56300569dsb.

0o 3M0@sbgmal g3mbmdngn® Bomds@gdsol, s mdds mbrs, gho-gho Logydzmow
10093L 3mgbama Lo zmM3mEMs(30m 396mMB3gdmmds, GmM3gmoa(y d9bsc3ggdlb dgdmgdobrsoggetom
bogmado bomwogh, onds 0bsmAnbgdl 3m33s600lb bymddmgebgmoal 3sbybobdggdmmdal
9539d& 0 LEBMEISL. ™dLgddnEaol g3mbmdngnca bodmagfmyg dgsmm Jgdbgdermmdadas
3330600l dgbgxrgmol  3obybalbdggdmmdal ,MHoombomy®  dmbgbenggdsbmab®, Mo dsb
dmddgmgdobe @s Mabzgdal smgdal 3g@ mogobygmagdsl odmggl. of, dmbgdMngns, ngmabbdgds
e 4bgddnEanl bsgmEM3m@sznm 39bmbdgdmmdal bmgswn bobosmal bm@m3gdo afMgd@&mmals
3obmbalbdggdmmdals bobodo, Mmmdgmaz 068gM3MgES(300L FoMmm sMgamb Gmggdl. od(ze
5939 9b@s 5000603bmb, HM3 LabsdsMmmEmb gMmazefmmasba 3Mog@ngs goM33gmbomaw Mdoemo
Lo 3obmMbIgdemm FmMbBgbMmoagdol demngfa JoMmgammomgdgmo Ybos 0gmb, Moz 30MEsd0Mm sobs-
bgds 3gbamdgmdals LG sdoemmEmmMdady.

73Mmbm3dnznMa m330byxmgdalb abogdLalb 2017 Bmal 3m55338350m, %6066‘3@0 93m-
bm3ngzob LodysMg s LESdoEMNMMbS 35dmbggmmos Lodgbomdgm bLogdnsbmdals gsdmagmgdom,
Logmomgdol YRmgdol o330 ©S 989G YM0 Mganmai0gdom. bLogMmabagomol 0d3mMEG-g4-
L3MEEG0 J39460L Jomasbo Jos 3MmeENIGob 61 %-b 330(9336b.58 BOba Mmoo g3mbmdngs 53-
3356 39009390L obgzg M3l Logm@M3mMazom 3obmbdgdemmdobas. msegol 8bMoag, domnsb
3603369mm3o60s Lobodsmmmmb Mmoo 3m33sboals Fdommzggmal 3obyybobdggdemmmdal asbbabem-
36590; 03039 3535m0md, LogMabagmob bgbsgbo LobsdsGmmmb 2010 benal gosbyzg@omy-
do,  Omdmoms  3obbabdggdmmdabasb  asbmagabagnmagdobs s ,0M88Memgmmmdol”
38 30(3900L B0b5306Mdgd0 b, Mams(3 9MMa33MdE 353YsMEs 0Mgd@mmal 3mbo30gdo.

5 Galvan C., The top 10 most competitive economies in Europe, World Economic Forum, 30.09.2015, <https:// www. we-

forum.org/agenda/2015/09/the-top-10-most-competitive-economies-in-europe/> [05.01.2018].
Miller T., Kim A. B., 2017 Index of Economic Freedom, Institute for Economic Freedom, The Heritage Foundation, Wa-
shington DC, 2017, 232, 233.
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7bEMbgmab Jgbsbgd g360m 3mdaboab 2017 Bemal mgnenongﬁn 3635Mndam, 53 d3386°b
93MbmBogm&a dMws 2015 6gemb 1,4 Y%-0m, beenm 2016 bgemb 30 — 1.1 Y%-00 dgRgMs, oyd(3e gb-
&™bgol 3dmbms 3oM 3390 3Mmamagbo 39bom3gmdol bl LEMGga00L ©sbgMazal Jyob-
00; §0bsbLyyMo bodysmob dohzq69emgdol Jobgzom, gb@mbgmal bLadsbzm Lyd@mEa LGsdoeyy-
600; §39960L 3o3o@omal dsbamb o3l gobzomamgdals 360d3bgmmaeba 3m@qbs0omo; gb@&mba-
ool 33069 s badgsmm Dmdab bo&sﬁ)amabobsg 350 9-005930656Lgdal (5069 dgbodemgdmmdgdals
dombgosgs0, §nbsbLgdmsb bzmdanl 35R396989mmn donb(s 306500.60 MamO (3 5Mg(3 000g39, gb-
&™bgonb Lddgbomdgm Lgd@mMo gobzomamgdol 3Gm(39Ld0s s JMIZsbool ddsMmggmol 3abyy-
bobdagdmmdalb ImEgma© ggMdsbymoa 39M056@0b Mg3993(300 J0dnboMgmdL, cd(3o gomMoads-
3o 3gMomEdn, %96 30093 3GMMmgdnmas 3obmbobdagdmmdsbmab ©s393d06Mgdgma bogm@m3m-
F5(30m bmEBgdob batzgdgdo. 3gbadadnbow, 3 3GmMdmadsl mebdndwyztmmoa Imazsmads bgnm-
305 (b5396mMb3gdmm (33mmgdgdals gobbmM(309mgdobs s LEm®a babsdsMomm 3Mad@nzob
obgMa30L abom), Moz EMMOL Lagzombos s 3gbsMm3ggdab 3@ 06 MgLYdSL dmambmgl.

2017 Bemob dbmggemom 396363gmdab 0begdbob dobgozom, oGomoas bomds@gdamoas 0bm-
35309960 3MmMENdEgdab Bo68mgdadn, Mados ngo gho-gHo Imbabsgg d3gysbsb- dggmgmbas 3o
abBMYAL; 830 @b Mgby@mbgdabs o bomImgdal bl 8oh3969dmgdda n@omoasl
35033900 LoMoymggdo 543b. sbg dogomomaw, 2008 Bgmb Fbmgmom dgbsmdgmdalb nbrgdLbdn
0@omool Lafmgn@obam Jyms 20 ghogymom 338(306@0.61 Mmgme(z 60bodg 9006036s, nGomons-
do 2003 Bgmb gobbm®309mgdmmo Lo gm@m3mMazom badsmomal Mgummdon, oMgd@mmolb 3o-
bybobdggdmmmdals 3m86gbmnggdgmo bm@m3gdn dgbyb@ s, Meds Jma3sbosms LGsdomn@mmdal
Lobnbosm3rgame (3om3gemo Mab3gdo bocdmdgs. 3oMans, Mmd 3obmbdwgdemmdol o3 bojmb Le-
Lodomommm 3Mod@ngs s6g0@Mmamadl, mndie dbmmme 35306, GmEabaz ogsal Labadsmmmm
3560boogl. Ladbygbamme, gb bogzdaMabo oMo, Moasb sMmdn@BMmagdn ogal gsbborgabsl, dgad-
mgds bgddmgabgmal 3sbyybobdggdmmdol dgbyb@gds 3Mm3gbysmyMans 30638 30(309L s
300 3M5J& 035 bomdmndzal. gb bagbgdoom Ggomumns, Mo@asb sMmdoGMmagdo dmeagg Abatggdo
03000mb 309900009896 35dmbaygbgdgem LodsGmamby s dgadmgds gl aosbabygzg@ow bam-
39bmmo bogmEm3m@sznm bemMdgdo godmaygbmb. dbaMgms sbgmn dgmsebbdgds sMda@Mmabomgals
3dmgogo 046905 5 0go Bo3mmzgeb 3obmbdy oyMEbmdam aoblbabdmgMmagh @omgd@mmal 3sbyy-
bobdagdemmdal gmMIsL.

33b@Mnab Jgbobgd 93mbm3nzyMa N56333MMIMmMnbs > a3630:m3693ab mEMa36n-
b3(300L 2017 Bemab g3mbmdagyMa dadmbaemzal dabggzom, 53 J3994obsl o43L bEsdomymo o

% 9360m 3m8abool mgozosma®o 30685 gd0m, 3069 o Ladmsmm BmBal bobsmdmgda (Small and Medium-

sized enterprises/SMEs) g36m 3538060l 30D65L0b doMomow baBomb Bo@mImawaqbab.

ob. Internal Market, Industry, Entrepreneurship and SMEs, European Commission,
<http://ec.europa.eu/growth/smes/business-friendly-environment/sme-definition_en> [05.01.2018].

Country Report: Estonia 2017, European Commission, Commission Staff Working Document, 2017 European Semester:
Assessment of Progress on Structural Reforms, Prevention and Correction of Macroeconomic Imbalances, and Results
of In-depth Reviews under Regulation (EU) No 1176/2011, Brussels, 2017, 6, 16, 17.

Acs Z. J., Szerb L., Autio E., Lloyd A., The Global Entrepreneurship Index 2017, The Global Entrepreneurship and Deve-
lopment Institute (GEDI), Washington DC, 2017, 132, 142.
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doEamo 93mbmdngs, MmM3mol bdMwsz asbsdnmmds 2016 Bemolb bLogswsbobomm Mgum@dsd,
o3 baby@mzgmos gobsbbyca byd@meab 60(30(*)60@0%0(300.62 93Mbm3nzolb sbgmn dgm-
domgmds, Mo 07435 by, LagmM3mMs3om 3obmb3gdemmdal gobsbmadol dgogan(zes, GmImal
BoMamgddo g.6. Business Judgment Rule-b d93mmgdsd 3335600l @oMgd@m@b 3mddgmgdal gatmm
oMgomo 8ab(zs. 330bmsb, bgmddmgsbgma asbmagabygmms Dgdg@n 3obmbabdogma RsGRmg-
30bgob, Moy ox3gMbgdos 3m335600l dmaqdal dG@L.

236mbE380b 2017 Bemob 3mba (3939800, LogyMaba gl o3l yzgmadg domsmo mafMgdmemg-
domon 33Rz96989em0 30 36m 39653 gmdada, dmmobmnsl ngngg 3ohggbgdgmo goshbos-3(30tg dgbom-
dgmdado, 85906 MmEagbas, dgmansb Ladysmm s o dgbsmdgmdseda gcﬁmogg.sa 93mbm303nMn
0365336m3mmdabs ©5 336300367380 MAa360Dd3(300L (gongmb) 33339 Bemab (36mdgdam 30 — o3
mE3560bs(3006 9 6936 J39y96530 oGnLaMEs LabsMmImms oydbydnl dbsfMmn Bgbwgb(30s, dsm
dmob 63@30030(3.64 sbgor 3ohzgbgdmgddo dgmannl bomds@gds dgoMme v3o3dofMogds 3ma3se-
Bosms dgbobgd sg@nbs s Logssbobsm 396mMbIgdmmdal bBsdormmmdal, sbgzy afmgd@mmab
3obybbndggdemmdal bBebosmE Nl abzgbsb.

23mbm3o3znMa 330byBmgdal 0bogdbolb 2017 Bmoalb (36mdgdom, Rgbgmdn dobbgbal
©5694gdal 3Mm(390Gems Mo(30mbamnba(3003 o Lbgswabbzs Mgmmmdgdds bgma dgubyglb dg-
Bom3gmdol DMEsL, LogMmadmMabm dobMobmgal g3zgybol moomdasl, 0bzgb@nzngdol dmDago-
30obo o gondxmdgbgdym LagMmadmEmnbm godMmdal. gabably®o Lyd@mMo LEsdormMns, bsb-
3930 5d30 390 3o30@emabs(300.%° sm30mgdgmos 5006086mb, Gm8 Bgbgmol 2014 Bmols Lo-
3MA3mMs30m badsMomol Mggm@mdsd, dom dmmob 3m33sbnol bymddmgsbgmals 3sbyybnbdg gd-
mmdob bm@dosms godxmdgbgdsd, gobsgomams g3mbmdngs s Medgbawas habl, gb mbabdag-
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boraggm Logddgbmeb dodamgdsado dogargdgma babaosmabss. Jabo 8bgozgmmdseda 8omgds s gomgamabbabgds
bogomegdamms bbgs bagddggdal asbbamgal 3Gmzgbdn. bbgbgdymoa 3Mm3gEMs BudgBrgdmym Mmmb
abEMmgdLb 93Em3Mmo 3933060l badsGomob asbznmsmgdada. 0b.: gg@mm3mma 3033060l dgbobgd bgmadg3&+-
gdob 267-g dgbema. 363 ob.: Kaczorowska A., European Union Law, 2011, Routledge, 256-290;

1992 Treaty on European Union, 269-5 d¢bemo.
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dommm3baxmmgdolb g3mm3gma babsdsGmmmb 3Msd@nzob sbamoba (3bsymazl, Gm3 do-
Momom d93mbzgzada gdbEMewnznnlb 339bngzMm3mm d9Job0bdmsb 393300 gdnm LodsGman-
Bomdmgds Babobbomn gowsbygzg@nmgdal 3Gm(3ge®ol gm™ds@dn bmE(30gmegds. s@mbadbymo
399960930 Bom3maagbl 3ogdnmals LogM(zgdo 3 dodsGmymgdom 530560l MGmMgdoms ©(3-
30b LB6EsGEI30L 3565300056930L (o) BgnrgMbydab™) 3Gm3gEnGHm 06LEGNB6EL. Bgbode-
dobom, 5393980 g3Mm3mmo mGEgMob JgnbEmmgdmmdalb odigbmEnmo bogmdzmgda do6-
odbogmgdal g3em3nmoa bobsdsmmmb dng bbgbgdyma 3Mm 3Gl BoMamagdda scal
a0bgomamgdaemo.

4.1. ©3353980b 336m39mo mGEEM0L obGogonm@a bsbosmo

domnm3Lagmmgdol g3em3mmads bobodsMommma boddgdg — Mmabmobsl ymgsmmagoba [C-
477/16] (35mbobo aodm@azbs 03 mEmgebmb 3ngf 303980l g30m3mmn mMogmal go8m393s,
m3gma(z o6 dbm@(309emgdL JoMonmdbogmgdol. bnbsdwgdamy bogdgdn s 3e39d0b ggMmM3memo
mMEgMo g5dmbzs mo@gob ogb@ozool banBnb@ﬁ)ma,BS Mmdgmog nmbmges bogMmobogdol
LOdgBMESL M0@G30L Imgomadol — 3mgomzmgabol ©s3oggdobs s gowa3gdsal Lbgmmol 3dndg
©5b056930bm30L ©s30LMgd Mmoo bobyggmal ombobﬁ)‘ngabqwmy.% m0@3ob doshbws, HmI Romhm-
3505694398 0mgdado Imblbgbogdam 8gcm3nbdo — ,,0qb@aonco 1bygds, Bgzmo bobgmdbogm Le-
3ot dgbgogmadoo ao6LbabMzMagh dgbodadol mMasbmb s gMmgbymoa LadsGmmom o30b-
9oL dob ymgdgdbs ©o 30@@3363@3636[).37 dommnm3bagmmgdolb g3em3nmo Lbabsdsomml
356365009600, 506036y BgM3nbols Jobssmbobs s FobdGedol gxBnbomgdals 3m33g@&abz0s
6936 LobgmdBogmb o6 g558605.°% 8ol 3og80Mal LedsBmamdo 543l s38MEMBonGo 36gds, bo-
bosomn.>® 030 aobbdmdlb mMmasbmb, MGmdgmo sbmM309mgdl dommnmdbogymgdsl s oMol
©a3mmo@obodgdamo, @sdmezogdgmo. dgbsdsdabsow, Bgzcn Lobgmdbogm gomEgdamos 3o3-
ool badoMmomgdfngn oJ@&ob, dom dmEnlb Rs@Rm-gosbyzg@omgdol gMmgbam bLodsmamdon
350585600, 0b@gM3Mg@o300bs s 033mmg396@o(300L 3MM(39L30 gonmzomabbabmb 8obo 3mb-

domomabagmagdal gg@mmdmmo Labsdsmommb JogH ssdnsbol Rmgdscms ©s(330L bGsbLeMEdal gobgnms-
980L Jgx9Mbgdobomseb ©s30380Mgdnoc ab.: Jomommdbogmmgdob g3mm3nmao Labsdsmmmmb asmsbygg@nmagds
Logddgdyg: Stefano Melloni, [C-399/11], 33-60 3sfogmogn, <http://curia.europa.eu/ juris/ document/ document.
jsf?text=&docid=135894& pagelndex=0&doclang=EN&mode=req&adir=&occ=first&part=1&cid=304986> [18.12.2017].
60356m3magns, ®m3 bnbsdwgdatyg dgdmbagzs o6 ngm doMggmon, MmEabss ©393980L g3Mm3em mmEgMb
0@ 3oL ogbGnznal LadababBGmm as3mb(3930s, Fogsmoama ob.: Evaluation report of the Council of 14 Decem-
ber 2007 concerning national practices relating to the European arrest warrant [Evaluation report on the fourth round
of mutual evaluations ‘the practical application of the European arrest warrant and corresponding surrender
procedures between Member States’: Report on Lithuania [12399/2/07 REV 2].

domonmdbognmgdob gzdm3gmo Labodsmommb gosbygg@nmgds bogdgbg: Ruslanas Kovalkovas, [C-477/16],
89-10-39-12 3oMogMmoxggdn, <http://curia.europa.eu/juris/ document/document.jsftext=" &docid= 185243& doc-
lang=EN>[18.12.2017].

0J39:

0439, 32-g 3oMogMogo.
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899b80 ©> 809560.%° 585L056, FsBREAbogMmadal g3GMIMms bLoboBsGPmm8 s5mB0d6s, B3
m0@30Lb 0L ool LsdobobGMmm BomImowagbl sMBsbMmmgdgma bmabagmgdol mMasbmb,
Mmdmob 45dm393mo 05353900L g3Mm3mo mOEgMo oM gd3990gdsMgds bobsdsmmmm 3mb-
@6«)@[).41 0dgeb a03m3nbomyg, sbgmo mMEgHn o6 5ol Lszdsmabo bgze Lobgmdbogmgdl
dm@ob domamo bmdob hadmysmndgdobs o oﬁbaE)mE’mbovanb.42 360d369mmzgobos noggol, Mm3d
94bEGs@o300L 330%0gzMM3nmo LabBgdob FmMmIamgdol Fabsba 3 3Gm(zgbolb LA gdm-
m0@0bd(300, ©J-d0NMMIMB D300, LadoMmmgdMng ©d 3mmoB oM ™mMasbmgdl dm@ab
3339060 3oxbob o@aqbs Bamdmamaqbos. gdb@Monznal 335b0gzm3mmo bob@gds g3Mm3y-
™m0 3mEgmobasb 3obbbgseggdom g9i391dbgds oMl goa(3985dg MobsddHMImmdsls Ibmmmmem bo-
bodaMomgdl dmEab. 9833068, ©393980L 93MM3mo MMEIMOL godm 3930l 3Gm(39Ld0 o-
dobEmmgdgmo bgmabygmagdol mMasbmb do@gMosmymo dmbsbomgmds gbnbssmdmgggds Rom-

Rm-go@oby39@&0mgdal 30bsbbs o 3mbEqJLEL.
4.2. ©5353980b 536m39mo mEEgMab gmAdsmya 33bmbogMagds

dommm3baxmmgdol g3dm3nmo bobsdsmmmmb dobgwgom, gMon dbMog, ©o393980b g3-
390 mEgcob godm3930bab ozmo bos ngmb 3obo d93b9d0lb BmMIsmM-bodsMomgd-
030 3M0@gMoyydgdo, dgmeg dbMog, ©s3o3900L gzmm3ymo mMgMal asdm3930L Logyydggmb
35630 39390ma sMbgdymo gMmazbymo 540, Jogomomam, 05353900b gMmzgbamn dMdsebgds
Mbs boMmImoggbmgl. RomBm-gomabyszg@nmgdom 38 30(390mm0 ©absMmal msbsbdow, s jo-
3900b 930m3mo mMEgMob godm39ds Mbos gu3dbgdmmagl Lobsdsmmmm as6sRgbal sebmymg-
30b 38 30(3909mgosb, ©5353900L 8Mdobgdal ob bbgs LabasdsMmmm gomsebyzg@nmgdsl, Mmdgem-
Lo 99bgds dbasgbo 3(33d@)0.43 boddgd0 bogmemsn samgmm dmd-omgn [C-241/15], ©s353980L g3-
M3 mOHEIM0 353m(3939mo oym Gdobgomnlb dmdsmsgg dmd-maolb asms3gdalb momdady,
MmBgembog dMomo goadmes Mbamgmda Lo zoMmmm 3obJsbolb gowade®mdgdamoa boRdstnm g4-
L3mmo@s300b gmgasm Mbamgmol Imdomsdobmgol gobIMMgmmdabmgol 3dodg Dasbal doyg-
6gds. 360d369mm35605, M3 dmd-pmaol d0dsMmon godm(3934mo ©s393980L g3MM3Nemn MmMEg-
&0l 30dm3980b Logyydgzgmdo mogee ©s303900L 93MmM3mo MmMEgMo ogm docmomgdamoa. do6-
o @3bagMmgdol gg3@m3nmds bobodsMommad Rombhm-gssobyzg@omgdalb Lob@gdnca, &gmgm-
MmaonMo s 3Mads@n3nmo 3gmmegdom 0b@gMm3Mgs300L Logydzgmdy, 33ox0m@ 3obssbe-
5, Mm3 RsBm aoobyzg@omadol @ebstmdo dmblbgbngdnm bmasw &9cM80b30 ogmmabbdgds
©5393960b gOm3bymo 36 dsbgds, dgbodsdnbaw, nbo bmgswn aoggdom asb3sM@gds 9bobssm-

40 Boonm3bognmgdob g3@m3qmo LabodsMmommb gosbygzg@nmgds bogdgbg: Ruslanas Kovalkovas, [C-477/16],

33-g 3oMmogmogn, <http://curia.europa.eu/juris/document/document.jsf?text=&docid=185243&doclang=EN> [18.12.
2017],

0439, 44-g 3oMsgMogo.

0439, 44-g 3oMoaMogo.

Boonmdbognmgdol g3mm3nmo babsdsGmmmb aomsbyzg@omagds baddgdg: Niculaie Aurel Bob-Dogi [C-
241/15], 68-g 3sMog@ago, <http://curia.europa.eu/juris/ document/ document.jsf? text=&docid= 179221& pagel-
ndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=307411> [18.12.2017].
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30093900 05393900L 93Mm3mo mMgMab 6‘35360[)44. 53335M5, (©8353900L 93MM3Mmo MmM©g-
0l gomoMae dohbgzabmzgal, byym 3306, 3omzomabbabgdymo Mbos nymb RsMhm-gosby-
3980mgdom oagbomo BmMIsmMo 8mmbm36360.45 9db@MoE0(300L Mbmgbols dndmgda bo-
bgm3bogmb LabadsMmmm gomEgdymos dgogobmb s 383980l gg3mm3nmo MmOyl sGs dbm-
mmE J0bssMbmdMngn, sMsdgm GmmM3srm@n dbsmyg, Jbmmmem 88 dg8mbggzedn 0g6gds goma(39-
3oL ag393gdemgdamo 306Mnb 3Mm(3909Mmo s BMbosdgbdnmn Bmgdgdo siymoa (9.6.
SN0 (3500 QmEg").46 0490056 a93m3mnbofy, o9 ©s3o39d0lL g3Mm3mo mMEgHo of
98399bgds Lg3oMoGmm gMmzbym oG, Jogomomom, ©s3oggdal ghmzgbym dMdsobgdsl, ngo oM
003mgds 3omoEMo, 39bmbogMom s oM 99393mgdamgds 33b6‘3@360b.47

4.3. 35L539 LobymIbagmbagalb 3333060l Imdsmadalb g33(3930b Igdmne3s

domnm3LagMmgdol ggem3nmo babadsMmmmlb mabsbdow, Mmogbsg 3933060l Bggco bo-
bgdBogm donmgdl g4bEMonz00lb Immbmgbsl dgbedg babgmdBogmbasb 39330600l Lbgs Bgza
bobgm8Bogmb dmdomsdol gos(3980L Momdady, ngo gamEgdsmons, dgbedg bobgmdbogmda sbg-
o0 3060b 94LEMd©a300lb dgbobgd gowsbyzg@omgds doommb gfmon dbGng, g3Gm3nmo 353d0-
0l doMomom gmgdsms JofmB ool dgbodsdabsw, dgmeyg dbMng, sbgmo mbmgbol dgbobgd dg-
3@&YMdobmb 353d0Mal 03 636 LobgmdBogmb, Mm3mal dmdomadg aswsbazgda 3oMos s Rot-
Rm-go006y39@&0mgdal bogndzgmdg ogo 3L gowab3gl. oxd(zs, 93 bygMa Lobgmdbogmlb dogm
353m(39399m0 ©5353980b g3EmM3nmo Mg o6 JgbMmmmgds, MmEabsg jogdamal bz d39y-
6ol dos LadsMMNELL g5d3m3Enbamy, oM gsshbos gMm3zbyma GgMoGmMaol doxmds dobo dms-
madob Rogbomo ©sbsdonmgdal obgob 3m33g@gb(zns.

bogddgda oemgdbgo 39&E@3nbo [C-182.15], nbgmol BgogHa30d me@3z00basb nmbmgwos gb-
&™bgoal Imgomadal, smgdbgo 3g@EM30bal gowa(393sb, MM3gmbsaz Gnbgmda dMsma 3Jmbws
Bomggbomo oo mEgbmdom 66 3mE03zgdom 3056(060[)0730[).48 60dobmdmngns, M3 mod-
300 56 FEmds 39@&M¢30b0b dadsmam LobbrabbsdsMommgdmngn ©g360L gobbmE(309mgdals 0gy-
0bog(z00b, Moasb ogn o6 nym dobo dmdsmsgg o 835bmsb, 39@M306ds ©sbsdsymo Ronwo-
bo 3gbadyg Lobgmdbogmdo. v3a356M0, 39&M3060L gdbGMown(300dg Mool mddno Mamag-
dgmymagomo 0dbgdmms 94bEMaEa300L Mbo (oboxg o6 gomog30). 33sLmab, 3g@Fn3nbals My
bygoob BgEgMs0sdn gdbEMmsEoNnm EINME@3gMEs g3Mm3moa 3933060l Gubdzombamgdol
dgbobgd bgmdgimnmagdol 39-180039-20 dnbmagdoo ©owagboemo dmdsmsdgmdfngn bndbom ©ab-
36080653000 d30Mdamgal 3Mnb(3030, MMIgma(s 3033060L 6936 Labgmdbogmb ©30LMgdL 3omeg-

44
45
46
47
48

0439, 43-9-47-g 35603Mox3900.

0439, 53-g 3oMogMago.

0439, 56-g 3oMsgMogo.

0439, 66-g 3oMogMogo.

BoMonm3bogmmgdob g3@m3mmo babodsMommb asmsbyszg@omagds bogdgby: Aleksei Petruhhin [C-182/15], 8g-
10-39-14 3oMogMoxqdoa, <http://curia.europa.eu/juris/document/ document.jsf?text=&docid= 183097 &pagelndex=
0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=315242> [18.12.2017].
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demagdab, bbgs bgzMo d39ybalb dmdomadqglb dmagdymsl Logmmemn dmdsmsdals 8[)&33[)0@.49 9603-
369mm3960s, Hm3 1993 byl mo@Ggasbs s Mbgmal ggogmsznsl dm@al ewgdymo bogHme-
dm@obm dgoobbdgdolb 62-9 Igbmol mobobdow, Jbamgms dmdomadggdo o6 94399gds6M9d056
bbgs bobgmdbogmdo g4Lb@Mon(z0sb. dgbodsedabswm, 39@&M3060L 3oMmadnMo aows(39300 M-
m39mEs 3933000l 3Mndg@mmmao Lodsmomomo. dommmdbogmmgdal g3emm3mmo babadsmmmm
oo badsfmmmgdMogo amgdab 6065dg @oas. m93d(3d 30b dogH omgdmmo aosbyszgdomy-
35 m3@0domMo s3mAbms, MoEash MdMbggmymagamo ndbs MmamE(y s@sdnsbals vamadg-
d0b (339, 98309039 ©obsdoymmab dMdmmol g539J@&nsbo GEabLbbszombammmfn 0obsddmma-
mmds. doMmmabognmgdal ggmm3nmds babsdsMmmmd g.6. anmbmggmo xsbsddmmdmmdals
3606(3030L Logmdzgmdyg aobssbows, M3 Mmegbsi dgbedg LabgmdBogm ombmsl 3o3d0Mab
dmgdomadal goa(393sL, 94bEMs@a300L Mbm3zbal 30dmgda Lobgmdbogm 3omEgdamos, dgody-
md0bmb 3033000l bg3z® Jggysbsl dobo dmgomadol dodsmon gdbEMsn(300L Mbmgbal Mmomdabg
5 080 53539 43995060L RsmAm-goobyzg@omgdol dgbadsdabow 60Qob63b.50 domonm3bagmmy-
30l ggmm3nmo Labadommemb dm@ngs(3000056 ngoMmaEgds, M3 MYy Fdmdgm Labgm3bogmb
o6 946905 Lo gmmamo dmgomasgol dndomo LobbmoblbadsMommgdmagn gzbol gobbm(309mgdals
090brng (309, ©5393980L 93GIM3mo MEME M0 56 FabEmEgds ©s 3933060l Bgzmo babgmadbo-
BM YRmgdsdmbomon 0gbgds, 393d0Mal dmdomosdg gomabzgb 39Ls3y d3gysbal, Moms sbsdsyman
o6 oMRgb oLy gmo. m1d(39, ngo gomEgdymons dgoxobmb, sGLgdmdl oy sGs gJbEMmawa(zo-
ol 83m3mbmgb Lobgmdbogmdo doMomon YgBmgdgdabes s Mmogobyymadgdol osmmggzal LymMo-
mdamo Bobgo.”! 5833560 gx0b9ds Bo0 Bmob MBS ©ogRYIEML s3E™GB G0 Ggaombi-
™o 36/s Mbagg@mbomymo bogHmsdmmabm bgmdgdnmgdgdolb gomamaddo d943bnmo mGasbm-
900L dg3obgdgdl, 8bg5M0dgdlL, dmbabdMgdgdl, gemsebyzg@nmgdgdlb gdbEmomn(z00b dmdmbmgb
bobgmdbogmdo 5©s30560L NBMgdgdal @s(330L LEGbEIMEGgdal, dpamdamgmdals mombo%3.52

domnmdbagmmgdol ggmm3nmo LobsdsMommmb sg@&ng30ddom (30mbobss, ®m3 ogo gg-
LEMO(300L 335BogzMM3Pma LobEgdobmgol Jdbol 3mEo@03slb, gobzomsmgdal dndsGmyymyg-
398L s BENbogl oM Bbmemme 39330600 Ladommmob g9 0sbmdadyg, 300858 Dy s 83@™Mbm-
oMoy, 5339 50530560b YRmMadgdal ©o(330L LEVbLME gdnl s3ommgdsdy.

5. @3b336s

94bEMo300L 335D0gzMM3MEa Lab@gds dombgoegsm 3oL3GdNMmMabS, 3ol gos(3g-
dab y3zgmadg dgmagansbo ablbE@dgb@ns. LEsGnsdo asobgomomgdymn ImbodMgdgdom ©o©aL-
&S, MM 0gn ghomEMmma© Mol MGmam@z 9Jb@Mowaoob bygmdo msbsddmmammadal

0qb@oonco dgdobobdn, sgMgmzgg 9s30560b RBmadgdol o330l BmEMBod0mm-06LE MM g68-

49 smggbgo 3g@H30bal bagdal gMomadn 3ogdnmol dmdomsdob abgfMndabszanl s3Mdsmgal momdaby ob.: Pozd-

nakova A., Aleksei Petruhhin: Extradition of EU Citizens to Third States, European Papers, Vol. 2, 2017, No 1, 209-222.
0g39, 42-9-43-g 3oMogMogqdo.

0439, 58-g 3oMsgMogo.

0439, 59-g 3oMogMogo.
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mo badgamgds. gdbEMawazolb 339bogzmm3nm Lob@gdsb mebmsoymmaoama dobsbosmgdmagda ao-
ohb0s, Bo(3 ©0353306MgdMm0s 4505(3930L 3Mm(39L0L ogbndomM 33LMSD, ©s353980L g3MM3)-
™m0 mME ML JobssmbmdMng o FMMBomYM 3535 MMMILMSB, FomoENmMIsLMSL, Locmsobs-
M mMasbmb d0gH g93m(3935b0b, g3MmoE0bs30obmb, gJbEMoLa300L 3Mm(39Ldn sedobHyy-

mgdgemo bgmobagmgdal &94b0396 ©o 5080babEMms0mm BMb](3098056 s 5.3. goMos 83aby,
Ibmmme 9JbGMso300lL 335Dng3MM3Mman dmEgmobomgzal sG0b sdsbabosmgdgmn, GmI gowsbe-

(3990 3060b 3MM (39O 5 BNbEsdgbEYM NRMdgdmsb g4bEMswa300l 3Gm(3gLbal dgbsede-
dobmdodg dgbadmgdgmos 0dbggmmb onb@oon®ds GMoswsd, MmIgmars dgoagds gMmgbymo
LobodaMmommgdobs s doMmomadbagmgdol gzmm3mmo LobodsMmmmmbash. 5dqwsb godmdwabe-
9, 994LEMd300L 330D0gzMM3Yma Mggndn SMBLIIBMBIEYdmm abom, ggmm3yma 3533060l
M3ommagbo Lobadsmmmmb Bng@m aobsbrmgdal dmwdng 3Mm39L3dns. 393980l g3MM3Mmn MmMwg-

&0l dgmbEnmgdmmdalb bm@ds@nmman oagbom bogmdzmgdmsb ghmaw Jomnmadbaxmmgdals

9360m3mmo LabodsMmmmb 88030bdob dggas Yyomndogds s73gbmEmma dgdmbggzgdo, Mmwog-
Loz 3o@aba3930 oMol NRMadgdob ©o330L FoDbac o 3@Mdomymos ©s3539d0L g3EMM3 Mmoo MMog-

&0l dgbEmmgds. domomabaxmmadol g3@im3nmo Labsdsmommb dobgogom, s3Mdemnmoas ©s 3o-
39%0b g3m3gmo mGOgcML JgbEmmads, o 0go asdm3g3mos 03 mMasbmb oM, HmIgmoa(s o6
bm(309mgdL dommmaLogmmgdol. bobodsGmmmb asbzbowgdom, o393960L g3G™M3nmo mMwg-
60 09309039 36 dgbEmmgds 03 dgdmbzgzedo, Mmmgbss o6 G0l azmmo dobo dg3bgdal gmm-
domM-bodoMonmagdMogo 3M0@gMomdgdo s dobo gsdm3gdnbogol o sMLYdMAL sdmy30gdg-
™o gMmgbymo sg@o.

3603369mm35605, O™ 3933060l LadsMmamon gobbabdmamogh 3033060l dmgomsdol bbgs bo-
bgmdBogmbogzal goa(3990b gomamadlb. 0d ddmbggssdn, Mmmgbsi dgbedy Labgmdbogm amb-
m3L 3933060l dmdomagol goms(393sb, gdb@&Monzn0lb mbmgbals 30dmagdo Labgmdbogm gomogdy-
™05, dg@ymdnbgds ao9abogbml 3o3d0Mab B3 J39465L dobo dmdsmadal dndstmo gdb@Mowa(so-
ob obmgbol dgbobgd s dmmbmzgbal dgdmbggsadn, ngn 83539 d39ysbolb RsmBm-goabyzg@nmgdal
dgbadadaboe gomabzgl, o 3dmdgm Labgmdbogmlb g46g9ds Lsgznmata dmdsmsgol dndscon Lob-
bEabLodaMommgdMngo ©q360b gobbm@309mgdals oMabondzns. od(3s, 3o3doMab Byzcn Jzgysbs
39mEgdmm0s 3gox35Lmb, sMbLydMAL vy sMs g4bEMs@a300l 3mMdmbmgb Lobgm3bogmda dofMome-
©0 gBmgdgoobs s MagobRmadgdol oMmm3930L LgHombyma Mabgo. sbgomn dggsbgds Lbgs
md09d&mE0 0bxzm@s(300b goMms, Mbs ©agRMdbmb s3&MMad G Mma Mganmbymo sb/ws bo-
396baea@o bogMHomsdmmobm bgmdg3Gnmgdgdol gomamgddn dg4dboemn abb@odm@gdolb dggsby-
390, 9635M0dgdL, 83mbadMYdgdL, aowsabyszg@omadgdl gdb@mawaznnl d3m3mbmab Lobgmdbogmdon
55305600 NRmgdgdal @s(330L LEGbEIMEGgdab, 3Mbrn(znal dgbobgd.
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