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mixeil biWia* 

 
 

piradi uflebebis xelyofisTvis araqonebrivi zianis 

anazRaurebis qarTuli modelis Sesabamisoba evropul 

standartebTan 

 

pirovnuli sawyisi samoqalaqo samarTalSi yvelaze metad aisaxeba pirad 

uflebebSi, romlebic pirovnebasa da adamianis Sinagan sferos mWidrod 
ukavSirdeba. Sesabamisad, piradi uflebebis kerZosamarTlebrivi dacva ga-
napirobebs individualobis uzrunvelyofasac. marTalia, saqarTvelos sa-

moqalaqo samarTalSi, evropuli gamocdilebis gaTvaliswinebiT, aisaxa pi-
rovnebis dacvis garantiebi, Tumca garkveuli TaviseburebebiT. amdenad, 

gasarkvevia, rogoria evropuli standarti, raTa dadgindes qarTul da ev-
ropul midgomebs Soris mimarTeba.  

dasawyisSive unda aRiniSnos, rom saqarTvelos samoqalaqo kodeqsi (Sem-
dgomSi — ssk), garda terminisa „piradi ufleba“, iTvaliswinebs terminsac — 

„piradi araqonebrivi uflebebi“. Tumca individualobis yovelmxrivi dac-
vis mizniT umjobesia, damkvidrdes evropaSi cnobili terminic — „pirovnu-
li uflebebi“.  

ganasxvaveben pirad uflebebs, romelTa obieqtebis nawilis Camocileba 
SeiZleba subieqtisgan (saxeli, gamosaxuleba, personaluri monacemebi da 

sxv.), nawilis Camocileba ki SeuZlebelia (pativi, Rirseba...). isini daculia 
ssk-is me-18, me-181, aseve, 992-e da Semdgomi muxlebiT. amdenad, dasavluri 

gamocdilebis gaTvaliswinebiT, ssk-is zogad nawilSi dasaxelda piradi 
araqonebrivi uflebebi, xolo deliqtur samarTalSi ganmtkicda pirovnu-

li uflebebis gafarToebuli dacva ssk-is 992-e-993-e muxlebiT, riTac Se-
iqmna pirovnebis dacvis ufro myari meqanizmi. amasTan, erTi mxriv, „perso-
nalur monacemTa dacvis Sesaxeb“ kanonis miRebam da saerTaSoriso moTxov-

nebis implementaciam ufro metad daaaxlova qarTuli kanonmdebloba ev-
ropul standartebTan, meore mxriv, ssk-Si me-181 muxlis damatebiT perso-

nalur monacemebzec gavrcelda kerZosamarTlebrivi dacva.  
pirad araqonebriv uflebaTa samoqalaqosamarTlebriv dacvaSi gansa-

kuTrebul rols asrulebs araqonebrivi zianis anazRaureba, romelic, Ta-
vis mxriv, mravalaspeqtianobis gamo urTulesi problemaa. kvleviT dadgin-

da, rom, faqtobrivad, kontinenturi evropisTvis damaxasiaTebeli zogadi 
wesia asaxuli ssk-is 413-e muxlis 1-l nawilSi, romliTac „araqonebrivi zia-
ni anazRaurdeba mxolod kanoniT zustad gaTvaliswinebul SemTxvevebSi“. 

Sesabamisad, aramaterialuri zianis kompensirebis SemTxvevaTa wre SezRu-
dulia, anazRaurdeba mxolod arsebiTi araqonebrivi ziani. aq aucilebelia 

* samarTlis doqtori, saqarTvelos daviT aRmaSeneblis saxelobis universitetisa da  
evropis universitetis asocirebuli profesori, ivane javaxiSvilis saxelobis 
Tbilisis saxelmwifo universitetis iuridiuli fakultetis mowveuli leqtori.   
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problemebis ganzogadeba Rrma Teoriuli codnis gamoyenebiT da kanonis 

moTxovnaTa sruli dacviT. Sesabamisad, amiT uzrunvelyofili iqneba pi-
rovnebis dacvis ufro maRali standarti.  

sakvanZo sityvebi: piradi araqonebrivi uflebebi, pirovnuli uflebe-

bi, individualoba, pirovneba, pativi da Rirseba, saxeli, gamosaxuleba, per-
sonaluri monacemebi, evropuli standarti, araqonebrivi ziani, teleolo-
giuri reduqcia, anazRaurebis kriteriumebi, sakompensacio, satisfaqciisa 

da prevenciis funqciebi. 

 

 1. Sesavali 

 

adamiani demokratiul saxelmwifoSi rogorc RvTis, ise sxva adamianebis wina-

Sec ganixileba TviTmyofad Rirebulebad; saxelmwifo unda emsaxuros pirovnebas 

da ara piriqiT, pirovneba — saxelmwifos. „sociologiuri“ individualizmi Seesaba-

meba individualur eTikas, romlis Tanaxmad, adamiani aris ara saSualeba, aramed 

mizani. swored amitom ZiriTadi uflebebis moZRvrebebs daefuZna pirovnuli indi-

vidualizmi.1  

saqarTvelo iTvleba evropuli sivrcis nawilad. Sesabamisad, saqarTvelos-

Tvis umniSvnelovanesia Tanamedrove evropul RirebulebaTa aRiareba.2 maT mie-

kuTvneba adamianis individualoba3, romelic fsiqologiis, filosofiisa Tu sxva 

mecnierebaTa Seswavlis sferoa. is arc iurisprudenciaSi darCenila yuradRebis 

miRma.  

kvlevis mizania, sinTezisa da analizis meTodis gamoyenebiT zogadsociolo-

giur WrilSi ganisazRvros individualobis cnebis moculoba, normatiul-dogma-

tur meTodze dayrdnobiT ki dadgindes misi gamovlenis formebi samoqalaqo sa-

marTalSi. aq unda gairkves, saqarTvelos samoqalaqo samarTalSi individualobis 

dacva da araqonebrivi zianis anazRaureba efuZneba evropul standarts, erovnul 

sawyisebs Tu Sereul princips iTvaliswinebs. amasTan, unda ganisazRvros, ra Tavi-

seburebebiT xasiaTdeba saqarTveloSi pirovnebis kerZosamarTlebrivi dacva. Se-

sabamisad, gasarkvevia, rogoria evropuli standarti, raTa SedarebiTsamarTleb-

rivi meTodis safuZvelze dadgindes qarTul da evropul midgomebs Soris mimar-

Teba. Tumca, vinaidan SeuZlebelia winamdebare naSromis farglebSi kvlevis amo-

wurva, Tema Seexeba pirovnebis dacvis mxolod ramdenime problemas. am Tvalsazri-

siT, mniSvnelovania piradi uflebebis SelaxvisTvis araqonebrivi zianis anazRau-

                         
1  Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000, 77.  
2  evropeizaciasTan dakavSirebiT ix. samxaraZe i., saqarTvelos evropeizacia: evro-

kavSirSi gawevrianebis ZiriTadi samarTlebrivi aspeqtebi, Jurn. „marTlmsajuleba da 
kanoni“, №5, 2015, 39-54.  

3  Meißner H., Griechische Wurzeln des europäischen Wertkanons, In: Die kulturelle Eigenart Europas 
(Herausgeber Buchstab G.), Freiburg, 2010, 24. 
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rebis arsis sworad gageba, rac unda daefuZnos myar meTodologiur safuZvlebsa 

da normis teleologiur ganmartebas.  

aseve, sakiTxi aqtualuria teqnologiuri ganviTarebis kuTxiT internete-

poqaSi, rodesac didia piradi uflebebis xelyofis safrTxe. zemoaRniSnuli sa-

kiTxebis garkvevas rogorc Teoriuli, ise praqtikuli mniSvneloba aqvs saqar-

Tvelos kanonmdeblobis evropeizaciis procesSi.  

 
2. individualobis cneba da misi gamovlenis formebi kerZo samarTalSi 

 
2.1. individualobis cneba 

 
saqarTvelos ganxilva kontinenturi evropis samarTlebrivi kulturis na-

wilad qarTuli samarTlis evropeizaciis procesSi garkveulwilad didi gamow-

vevaa. es ukavSirdeba sxvadasxva RonisZiebis gatarebiT saqarTveloSi axali sa-

marTlebrivi kulturis Camoyalibebas. amasTan, qarTuli samarTlis evropeiza-

cia ganixileba kulturul-istoriul procesad, romlis warmatebiT dasruleba 

ramdenime faqtorzea damokidebuli. aq gansakuTrebulia mWidro TanamSromloba 

evropul universitetebsa Tu mecnier-iuristebTan.4 saqarTvelom aiRo ra gezi 

evropisken germaniis gziT, samarTlebrivi reformis procesSi ar dautovebia sa-

marTlis arc erTi sfero, romlis gansaviTarebladac ar gaeba germanel iuris-

tebTan TanamSromloba. aseTi urTierTobis kvali daetyo kerZo samarTalsac.5 

evropaSi damkvidrebuli wesis gaTvaliswinebiT, vinaidan pirovneba da indi-

vidualoba saqarTveloSic gaxda samarTlebrivi dacvis upirvelesi sikeTe, misi 

uzrunvelyofis saSualebebi aisaxa kidec kerZo samarTalSi.  

zogadad, pirovneba Seswavlilia ara mxolod fsiqologiis, aramed aseve fi-

losofiisa da sazogadoebrivi istoriis sibrtyeze.6 Tumca pirovnebis cnebis gan-

sazRvris nebismieri mcdeloba ver iqneba srulyofili, vinaidan mas safuZvlad 

udevs pirovnebis mier Tavisuflad moqmedebis unaris Sesaxeb abstraqtuli idea.7  

pirovneba SeiZleba CaiTvalos adamianis sxvadasxva niSnis unikalur kombina-

ciad. es niSan-Tvisebebi sakuTari identobis, sulierebis, inteleqtisa da Tavisu-

fali nebis gacnobierebasTan erTad qmnis pirovnebis Sinagan, originalur erTo-

bas.8 amasTan, pirovneba aris adamiani ara marto zogadi niSan-Tvisebebis, aramed 

misi socialuri, sulieri da fizikuri Tvisebebis TaviseburebaTa mixedviTac. pi-

rovnebad yofna niSnavs Tavisuflebas, gonierebas, arCevans, gadawyvetilebas, pa-

                         
4  dawvr. ix. Chanturia L., Die Europäisierung des georgischen Rechts – bloßer Wunsch oder große He-

rausforderung? In Rabels Zeitschrift, Band 74, Heft 1, 2010, 154-181. 
5  zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, Tb., 2005, 105.  
6  Aleksej N. Leont’ev, Tätigkeit - Bewusstsein - Persönlichkeit, Band 40, Neu übersetzt von Hoffmann E., 

Bearbeitet und herausgegeben von G. Rückriem, Berlin, 2012, 141. 
7  Westermann H., Person und Persönlichkeit als Wert im Zivilrecht, Heft, 47, Wiesbaden, 1957, 17. 
8  Unseld F., Die Kommerzialisierung personenbezogener Daten, München, 2010, 11-12. 
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suxismgeblobas. „adamianis“ cneba gvarovnuli xasiaTisaa da gamoxatavs adamianTa 

modgmisTvis damaxasiaTebel saerTo niSnebs, adamiani ki individad iqceva gansa-

kuTrebulobis wyalobiT.9 amitom individualoba gulisxmobs sxva subieqtebisgan 

gansxvavebas. unikaluria is, vinc gansakuTrebulia, Sesabamisad, individualu-

ria.10 is ukavSirdeba, zogadad, uflebis Sinaarss, vinaidan ufleba Zalauflebis 

sferoa, romelSic subieqti sakuTari Sexedulebisa da nebis Sesabamisad moqme-

debs.11 amitom adamianis individualoba bunebiTi, socialuri, fizikuri, fsiqiku-

ri Tu sxva maxasiaTeblebis erTobliobaa, rac erT adamians ganasxvavebs sxvebis-

gan. sakuTari individualobis dacva niSnavs adamianis miswrafebas, wardges sazo-

gadoebis winaSe TviTmyofadi saxiT, ganTavisuflebuli misTvis ucxo fizikuri 

Tu socialuri niSnebisgan, romlebic mas visime nebiT Tu uneblieT miewereba.12  

 
2.2. individualobis gamovlenis formebi samoqalaqo samarTalSi 

 
dasavleTis qveynebis samoqalaqo samarTalSi sasamarTlo praqtikis Sedegad 

dagrovebuli gamocdilebis gaTvaliswinebiT, ssk-ma sakanonmdeblo wesiT ganam-

tkica bevr qveyanaSi (safrangeTi, germania) mxolod samosamarTlo samarTlis Se-

degad Seqmnili instituti piradi araqonebrivi uflebebis saxiT. Sesabamisad, isi-

ni kanonmdebelma samoqalaqo samarTlis zogad nawilSi asaxa kidec.13 Tumca de-

liqtur samarTalSi gaCnda fuZemdebluri normebi, romlebic piradi uflebebis 

dacvis ganviTarebis farTo SesaZleblobas iZleva, ssk-is 992-e da 993-e muxlebze 

dayrdnobiT. saqarTveloSi swored evropuli gamocdilebis gaziarebiT piradi 

araqonebrivi uflebebis jer aRiareba, Semdeg ki misi dacva samoqalaqo samarTal-

Si ganpirobebuli iyo imis gacnobierebis aucileblobiT, rom adamiani aris ara 

mxolod simdidris Semqmneli, aramed arseba, romelsac Rirseba aqvs.14  

upirveles yovlisa, ssk-is pirvel muxlSi gvxvdeba termini „piradi urTier-

Tobebi“, anu araqonebrivi urTierTobebi, romlebic, erTi mxriv, qonebrivTanaa 

dakavSirebuli, meore mxriv, araa qonebrivTan dakavSirebuli.15 „piradi urTier-

Tobebis“ Sinaarsobrivi analogi Zveli reJimis (saqarTvelos ssr) samoqalaqo ka-

nonmdeblobaSi iyo termini „piradi araqonebrivi urTierTobebi“. Tumca, mocu-

                         
9  comaia n., pirovnebis roli sazogadoebis ganviTarebaSi, Jurn. „kulturaTaSorisi 

komunikaciebi“, №17, 2012, 173-175.  
10  Peifer K.-N., Individualität im Zivilrecht, Mohr Siebeck, Tübingen, 2001, 8-9. 
11  Stuhlmann Chr., Der zivilrechtliche Persȍnlichkeitsschutz bei Ehrenverletzung und kommerzieller 

Vermarktung in Deutschland, Taschenbuch, 2001, 83.  
12  niniZe T., adamianis individualoba – sabWoTa samoqalaqo samarTlis dacvis sagani, 

saqarTvelos ssr mecnierebaTa akademiis „macne“, filosofiis, fsiqologiis, ekono-
mikisa da samarTlis seria, №4, 1977, 88. 

13  Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 74.  
14  Wanturia l., piradi araqonebrivi uflebebi Tanamedrove samoqalaqo samarTalSi, 

Jurn. „samarTali“, №11-12, 1997, 30, 24.  
15  zoiZe b., kerZo samarTlis recefcia saqarTveloSi, Tb., 2005, 178. 
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lobis mixedviT, es cnebebi arsebiTad ar gansxvavdeba erTmaneTisgan. amasTan, sa-

moqalaqo kanonmdeblobaSi, garda „piradi urTierTobebis“ Zveli analogisgan na-

warmoebi terminisa „piradi araqonebrivi uflebebi“ (ssk-is me-18 muxli), gamoiye-

neba axali terminic „piradi ufleba“ (magaliTad, ssk-is me-19 muxli). „araqoneb-

rivi“ movlenas axasiaTebs masSi qonebrivi elementis ararsebobiT, Tumca TviT am 

movlenis Sinaarss ar asaxavs. piradia uflebebi, romelTa obieqtebia rogorc 

adamianisgan gauyofadi, ise subieqtisgan Camocilebasa da obieqtivizacias daq-

vemdebarebuli aramaterialuri sikeTeebi (saxeli, gamosaxuleba, personaluri 

monacemebi da sxv.). samoqalaqo kanonmdeblobiT daculia gayofadi piradi sike-

Teebi, xolo daregulirebulia piradi urTierTobebi, romelTa obieqtia piris-

gan gancalkevebadi aramaterialuri sikeTe. Sesabamisad, kodeqsSi ar asaxula pi-

radi araqonebrivi urTierTobebis regulirebul da dacul urTierTobebad kla-

sifikaciis idea, romelsac nawilobriv iziarebda Zveli reJimis iuridiuli doq-

trina. amitom, ssk-is 1-li muxlis Tanaxmad, dacul da regulirebul urTierTo-

bebze kerZosamarTlebrivi zemoqmedeba gadmocemulia erTi terminiT — „mowesri-

geba“.16 

piradi araqonebrivi uflebebi ssk-is me-18 muxlSi singularuli principis 

dacviTaa CamoTvlili, xolo pirovnuli uflebebi universaluri xasiaTisaa da 

amomwuravi araa.17 mizanSewonilia, nacvlad Canacvlebisa, orive termini gamoiye-

nebodes da damkvidrdes evropaSi aRiarebuli termini „pirovnuli“18.  

individualizacias emsaxureba pativi, Rirseba, saxeli, portretuli da fo-

nogamosaxuleba (xma) da sxva sikeTeebi, romlebic erTmaneTisgan damoukidebel 

rols asruleben adamianis individualizaciaSi.19  

 
2.2.1. Rirseba da pativi 

 
saqarTvelos konstitucia, romelic kerZo samarTlis ganviTarebisTvis au-

cilebel farglebs gansazRvravs, ganixileba samoqalaqo samarTlis Rirebulebi-

Ti wesrigis sazomad (ssk-is me-2 muxlis me-2 naw.). konstituciiT gansazRvruli 

ZiriTadi uflebebi kerZosamarTlebriv urTierTobebSi moqmedebs arapirdapir. 

maT ganekuTvneba Rirsebis, pativis, piradi cxovrebis saidumloebis, Semoqmede-

                         
16  niniZe T., samoqalaqo kodeqsis pirveli muxlis struqtura, akaki labartyavas 80 

wlisadmi miZRvnil saiubileo krebulSi (red. Wanturia l.), Tb., 2013, 167-169.  
17  biWia m., piradi cxovrebis dacva saqarTvelos samoqalaqo samarTlis mixedviT, Tb., 

2012, 330. 
18  arsebobs mosazreba, rom, nacvlad „piradi uflebisa“, umjobesia pirovnulobis gamo-

sakveTad „pirovnuli uflebebis“ gamoyeneba. ix. kereseliZe d., kerZo samarTlis 
uzogadesi sistemuri cnebebi, Tb., 2009, 132-133. 

19  niniZe T., adamianis individualoba – sabWoTa samoqalaqo samarTlis dacvis sagani, 
saqarTvelos ssr mecnierebaTa akademiis „macne“, filosofiis, fsiqologiis, ekono-
mikisa da samarTlis seria, №4, 1977, 88; CikvaSvili S., pasuxismgebloba moraluri 
zianisTvis, Tb., 2003, 20. 
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bis Tavisuflebisa da sxva sikeTeTa dacvis uflebebi. isini SeiZleba gamovlindes 

kerZo samarTlis bunebis ganmsazRvrel safuZvlebSic, rogorebicaa pirovnebis 

Tavisufleba da kerZo avtonomia. cxadia, individis Tavisufleba zRvardebulia 

kanonismieri wesebiT. aseTi SezRudvis erT-erTi saSualebaa deliqtur samar-

TalSi arsebuli akrZalvebi. uzogadesi formulis mixedviT, piri, romelic ka-

nonsawinaaRmdegod da braleulad sxvas zians miayenebs, valdebulia, aunazRau-

ros mas ziani (ssk-is 992-e muxli).20 amdenad, kerZo subieqtTa monawileoba samoqa-

laqo urTierTobebSi SezRudulia wesebiT, romlebiTac dauSvebelia uflebis 

borotad gamoyeneba, anu im mizniT, rom sxvas ziani miayeno. 

marTalia, konstituciuri samarTali principis saxiT gansazRvravs indivi-

dualobas, magram samoqalaqo samarTali konkretul samoqalaqosamarTlebriv 

formas aZlevs pirovnul uflebaTa dacvas, raTa pirma sxvadasxva uflebis mini-

Webis gziT TviTon ganaxorcielos isini. ZiriTadi uflebebi saxelmwifos moqme-

debebisgan pirTa TavdacviTi uflebebia maSin, roca samoqalaqo samarTlis miza-

nia, moawesrigos calkeul kerZo pirTa Soris samarTlebrivi urTierTobebi.21 am-

denad, saqarTvelos konstitucia kerZosamarTlebriv (horizontalur) urTier-

Tobebs aregulirebs arapirdapir kerZo samarTlis normebis saSualebiT.22  

evropaSi umTavres Rirebulebad aRiarebulia adamiani, rogorc TviTmyofa-

di, Tavisufali da sxva adamianebis Tanaswori subieqti. adamianis Rirsebis pati-

viscema TiToeuli adamianis pirovnuli aRiarebaa, romlis CamorTmeva da SezR-

udva raime safuZvliT dauSvebelia.23 eTikuri da normatiuli gagebiT, mxolod 

pativiscemis moTxovnis uflebis normatiuli konstruqcia iZleva saSualebas, 

adamianebi, romlebsac, faqtobrivad, araTanabari pativi aqvT, ganixilebodnen 

Tanasworebad.24 Tumca, samarTlebrivi TvalsazrisiT, mniSvnelovania da dacvas 

eqvemdebareba individis is TviTSefaseba, romelic ase Tu ise emTxveva mis sazoga-

doebriv Sefasebas. amdenad, individis socialuri (garegani) Sefaseba unda iyos 

daculi sruli moculobiT, Sinagani Sefasebis dacva ki xdeba im xarisxiT, riTac 

is emTxveva garegan Sefasebas, radgan daculia mxolod imdenad, ramdenadac swo-

red aseve afasebs adamianis Tvisebebs (Rirsebas) sazogadoeba.25  

samoqalaqo samarTali pativis, rogorc samarTlebrivad daculi sikeTis, 

zneobriv kategoriaSi moiazrebs sazogadoebis damokidebulebas pirovnebis mi-

                         
20  dawvr. ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 82-89. 
21  Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 337. 
22  Phirtskhalashvili A., Schutzpflichten und die horizontale Wirkung von Grundrechten in der Verfassung 

Georgiens vom 24. August 1995, Berlin, Universitätsverlag Potsdam, 2010, 47, 49-52. 
23  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris gadawyvetileba, 

2/2/-389.  
24  Rühl, Ulli F. H., Die Semantik der Ehre im Rechtsdiskurs, “Kritische Justiz”, Heft 2, 2002, 201-203. 
25  Todua m., qurdaZe S., calkeuli kategoriis samoqalaqo saqmeze gadawyvetilebaTa mi-

Rebis Taviseburebani, Tb., 2005, 49. 
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marT, xolo Rirsebad ganixilavs pirovnebis mier sakuTari mniSvnelobis Sefase-

bas, romelic sinamdvilis Sesabamis faqtebs unda Seesabamebodes.26 

 

2.2.2. saxeli 

 

saxelis ufleba aris absoluturi ufleba. dogmaturi TvalsazrisiT, is ga-

nixileba rogorc pirad an aramaterialur sikeTed, romelic SeiZleba hqondes 

fizikur da iuridiul pirebs, aseve, pirTa gaerTianebas.27  

saxelis ufleba, rogorc araqonebrivi ufleba, ar Sedis samkvidro masaSi da 

mWidrod ukavSirdeba pirovnebas. amitom is gauyofadi28 da gadaucemadi uflebaa. 

Tumca komerciul urTierTobebSi samoqalaqo saxeli gardaiqmneba savaWro saxe-

lad, sawarmos qonebis nawilad da is SeiZleba ganixilebodes, rogorc aramateri-

aluri qonebrivi ufleba. aseTi ormagi (dualisturi) bunebisaa saxelis ufleba.29  

saxelis uflebis Sinaarsi diqotomiuri xasiaTisaa da moicavs uflebamosi-

lebas, (a) atarebde saxels da yvelasgan moiTxovo misi aRiareba (pozitiuri mxa-

re), (b) aseve, aekrZalos sxvas imave saxelis gamoyeneba da saxelis aRreva Tavidan 

aicilos, vinaidan „identurobis interesi“ iwevs wina planze (negatiuri aspeqti).30  

amasTan, mesame pirebs ekrZalebaT ara amave saxelis gamoyeneba, aramed zianis 

miyeneba uflebamosili pirisTvis am saxelis sargeblobiT, riTac SeiZleba masze 

araswori warmodgena Seiqmnas sazogadoebis TvalSi. amitom aq igulisxmeba saxe-

lis matareblis individualobaze Tavdasxmis safrTxe (da ara imave saxelis gamo-

yeneba).31 

aseve, saxelis dacva SeiZleba Seexos sam elements: 1) fsevdonimiT an gamogo-

nili saxeliT sargeblobas, 2) sazogadoebis saxelsa da 3) ojaxis wevris uflebas 

sarCelis wardgenaze. fsevdonimis ZiriTadi mizania namdvili saxelis damalva. 

fsevdonimiT misi matarebeli qmnis gansakuTrebul literaturul, xelovnebisa 

Tu samsaxiobo individualobas. isini gansxvavdebian gamoyenebis sferos mixed-

viT. samoqalaqo saxeli axdens pirovnebis, rogorc moqalaqisa da sazogadoebis 

wevris, individualizebas. is gamoiyeneba sazogadoebrivi da kerZo cxovrebis 

                         
26  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 3 agvistos 

№as-1739-1720-2011 gadawyvetileba. 
27  Ohrmann Chr., Der Schutz der Persȍnlichkeit in Onlien-Medien, Unter besonderer Berücksichtigung von 

Weblogs, Meinungsforen und Onlinearchiven, Frankfurt am Main, 2010, 29. 
28  Агарков М. М., Право на имя, В Сборник статей по гражданскому и торговому праву, Памяти 

профессора Гаьриэля Феликсовича Шершеневича, М., 2005, 150. 
29  Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 199-201. 
30  Heermann P., Verwertung von Persönlichkeitsrechten der Bundesligafußballspieler durch die Bundesli-

gaclubs sowie die Deutsche Fußball Liga GmbH (Seminar zum Sportrecht), 2008, 7, 8; Агарков М. М., 
Право на имя, В Сборник статей по гражданскому и торговому праву, Памяти профессора Гаьриэля 
Феликсовича Шершеневича, М., 2005, 147. 

31  Агарков М. М., Право на имя, В Сборник статей по гражданскому и торговому праву, Памяти 
профессора Гаьриэля Феликсовича Шершеневича, М., 2005, 148-149. 
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sferoSi. pirovnebas SeiZleba hqondes mxolod erTi samoqalaqo saxeli da ramde-

nime fsevdonimi imis mixedviT, Tu ramden sferoSi moRvaweobs. Tumca erTsa da 

imave sferoSi SeiZleba pirs hqondes ramdenime fsevdonimi, raTa sagazeTo da sa-

Jurnalo sferoSi xSirad iyos yuradRebis centrSi. saxelsa da gvars aqvs pirov-

nebis individualizebis mizani. gvari adasturebs garkveuli ojaxisadmi mis kuT-

vnilebas. rac Seexeba sarCelis wardgenis uflebas, is ekuTvnis saxelis matare-

bels.32  

saxelis dacvis Sesaxeb sarCelis winapirobebia: 1) saxeli unda ekuTvnodes 

mosarCeles; 2) mopasuxem es saxeli ukanonod unda gamoiyenos; 3) amas unda mohyves 

mosarCelis interesebis darRveva (materialuri an aramaterialuri ziani).33 

amdenad, saxelis gansakuTrebuli funqcia moicavs, ZiriTadad, sxva pirTagan 

subieqtis identificirebis interessa (identifikacia) da interess, saxeliT war-

sdges, anu sxva pirebisgan saxeliT iyo gamijnuli (individualizeba).34 amasTan, 

calke gamoyofen saxelis individuaciis funqcias, romelSic gamokveTilia piris 

Sromis produqtis (nawarmis) gansxvaveba stilis mixedviT sxvisi produqciisgan.35  

 

2.2.3. gamosaxuleba 

 

araqonebrivi xasiaTisaa piris uflebac, aukrZalos mxatvars im suraTis ga-

moqveyneba, romelzec misi portretia gamosaxuli.36 sakuTari gamosaxulebis uf-

leba aris zogadi pirovnuli uflebis gamovlenis forma. amitom gamosaxulis 

Tanxmobis gareSe gamoqveyneba ganixileba zogad pirovnul uflebaSi dauSvebel 

Carevad. amasTan, piris zogadi pirovnuli ufleba ilaxeba, roca piris gamosaxu-

leba iyo piradi sferodan, aseve, im SemTxvevaSi, Tu is sazogadoebisTvis xelmi-

sawvdomi gaxdeba.37  

evropaSi gamosaxulebis dacvis ufleba ganixileba pirad cxovrebasTan kav-

SirSi, vinaidan aq aramaterialuri zianis anazRaurebis dakisrebis safuZveli pi-

ris kerZo sferoSi Carevaa. piris gamosaxulebis reklamaSi arasworad asaxva war-

moSobs aramaterialuri zianis anazRaurebis moTxovnis uflebas. Tumca es varau-

di qarwyldeba, roca gamosaxvisTvis gadaxdilia.38 swored es idea aisaxa ssk-is me-

                         
32  Агарков М. М., Право на имя, В Сборник статей по гражданскому и торговому праву, Памяти 

профессора Гаьриэля Феликсовича Шершеневича, М., 2005, 154-156, 158. 
33  iqve, 161. 
34  Peifer K.-N., Individualität im Zivilrecht, Mohr Siebeck, Tübingen, 2001, 168.  
35  biWia m., piradi cxovrebis dacva saqarTvelos samoqalaqo samarTlis mixedviT, Tb., 

2012, 149. 
36  niniZe T., moraluri zianis problema samoqalaqo samarTalSi, Jurn. „sabWoTa samar-

Tali“, №2, 1978, 51. 
37  Hȍhne T., Persȍnlichkeits und Medienrecht, Gezieltes Fotografieren einer Person - Verletzung des Rechts 

am eigene Bildnis, In: “Zeitschrift für Informationsrecht” (ZIR), Heft3, 2013, 207-208. 
38  Bartnik M., Der Bildnisschutz im deutschen und französischen Zivilrecht, Mohr Siebeck, Tübingen, 2004, 

259-260. 
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18 muxlis me-5 nawilSi, romlis mixedviT, pativisa da Rirsebis Selaxvas uTanab-

rdeba piris gamosaxulebis (fotosuraTi, kinofilmi, videofilmi) gamoqveyneba 

misi Tanxmobis gareSe. Tanxmoba araa saWiro, roca piris gamosaxuleba qveyndeba 

mis sazogadoebriv aRiarebasTan, dakavebul TanamdebobasTan, marTlmsajulebis 

an policiis moTxovnebTan dakavSirebiT. amasTan, braleuli xelyofisas SeiZleba 

materialuri zianis anazRaureba. samoqalaqo kodeqsis mniSvnelovani siaxlea ara-

qonebrivi zianisTvis materialuri anazRaurebis principis SemoReba. braleuli Se-

laxvisas pirs warmoeSoba araqonebrivi zianis anazRaurebis moTxovnis uflebac 

(ssk-is me-18 muxlis me-6 nawili). Tumca komerciuli mizniT suraTis gamoqveyneba yo-

velTvis saWiroebs piris Tanxmobas, romlis forma SeiZleba iyos sxvadasxva. magali-

Tad, Tu suraTis gadaRebisTvis models aZleven gasamrjelos, Tanxmoba araa saWiro, 

vinaidan es iTvleba Tanxmobad.39 aq araqonebrivi sikeTe (piris garegnoba) da misi qo-

nebrivi sikeTe (pozirebisTvis gaweuli Sroma) iqca xelSekrulebis sagnad.40 

sakiTxi gansakuTrebiT aqtualuria teqnikuri ganviTarebis fonze,41 vinaidan 

dResdReobiT uproblemod SeiZleba adamianis gamosaxulebis asaxva nebismieri teq-

nikuri saSualebiT. Tu fotomontaJiT xdeba pirovnebis saxis falsificireba, pirs 

SeuZlia, aramaterialuri zianis anazRaureba moiTxovos. amitom unda gaimijnos ori 

SemTxveva: a) xom ar exeba saqme garegnuli saxis imitacias tyupiscalis daxmarebiT, b) 

an asaxavs Tu ara es gamosaxuleba piris portrets.42 amdenad, piradi gamosaxulebis 

dacva dgas saxelis uflebis gverdiT da unda ganixilebodes rogorc individualo-

bis, ise piradi saidumloebis dacvis erT-erT iuridiul garantiad.43 

 

2.2.4. xma 

 

gamosaxulebis uflebasTan aris gaTanabrebuli sakuTari xmis uflebac.44 ro-

gorc gamosaxulebis, ise fonoCanaweris dacvis ufleba unda ganixilebodes, erTi 

mxriv, piris individualizaciis dacvis erT-erT saSualebad, xolo, meore mxriv, pi-

radi saidumloebis dacvis uflebis erT-erT samarTlebriv garantad. xmis ukanonod 

fiqsirebas SeiZleba mohyves individualobaze piris uflebis darRveva, erTi piris 

                         
39  Wanturia l., piradi araqonebrivi uflebebi Tanamedrove samoqalaqo samarTalSi, 

Jurn. „samarTali“, №11-12, 1997, 30, 28.  
40  niniZe T., moraluri zianis problema samoqalaqo samarTalSi, Jurn. „sabWoTa samar-

Tali“, №2, 1978, 51. 
41  Hȍhne T., Persȍnlichkeits und Medienrecht, Gezieltes Fotografieren einer Person - Verletzung des Rechts 

am eigene Bildnis, In: “Zeitschrift für Informationsrecht” (ZIR), Heft3, 2013, 207-208. 
42  Bartnik M., Der Bildnisschutz im deutschen und französischen Zivilrecht, Mohr Siebeck, Tübingen, 2004, 

259-260, 58. 
43  niniZe T., piradi saidumloebis dacvis samoqalaqo-samarTlebrivi garantiebi, Jurn. 

„sabWoTa samarTali“, № 1, 1977, 24. 
44  Wanturia l., piradi araqonebrivi uflebebi Tanamedrove samoqalaqo samarTalSi, 

Jurn. „samarTali“, №11-12, 1997, 28.  
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saubari an Sesruleba (simRera) sxvas mieweros, rac unda iyos Tavidan acilebuli 

gansakuTrebiT radiogadacemebis, filmebis sinqronizaciisas.45  

xma, msgavsad gamosaxulebisa, aris bunebrivi sikeTe, romelic pirovnebasTan 

aris dakavSirebuli xangrZlivi vadiT da viTardeba. Tumca is informaciis mata-

rebeli naklebad xdeba, gansxvavebiT suraTisgan (gamosaxuleba). gamosaxulebas 

Seswevs unari, asociaciurad vizualuri komunikaciis Sedegad gadasces informa-

cia. ZiriTadad, xmis dacvisas saqme exeba dacvis sam sferos: a) originalobis, b) 

konfidencialurobisa da g) gamoxatuli (gamoTqmuli) nebis dacvas.46 

xmis dacvis ufleba ganixileba gansakuTrebul (specialur) pirovnul ufle-

bad, romlis gamoyenebisa da gankargvis ufleba aqvs uflebamosil pirs. xma, Tavis 

mxriv, aseve, aris sakmarisi pirovnebis identificirebisTvis.47 

amasTan, fonoCanaweris dacvis uflebis dros dasadgenia, ramdenad mniSvne-

lovania sajarod da arasajarod warmoTqmuli sityvis gamijvna. Tumca unda aRi-

niSnos, rom orive SemTxvevaSi sityva SeiZleba iyos naklebad mofiqrebuli an ara-

gulwrfeli, rac ganisazRvreba piris Sinagani damokidebulebiT. aseve, Tu Caiwe-

res piris sityva da gaavrceles misi Tanxmobis gareSe, aman SeiZleba uaryofiTi 

gavlena moaxdinos mis pativsa da Rirsebaze. dauSvebelia maluli mikrofonebis 

gamoyeneba, Tu xmis Cawera garkveul sajaro (saxelmwifoebriv) an samecniero mi-

zans ar isaxavs.48 

 

2.2.5. personaluri monacemebi 

 

personalur monacemad ganixileba iseTi informacia, romelsac aqvs piris 

identificirebis SesaZlebloba. amasTan, xSirad personalur monacemebs ganixi-

laven sakuTrebis uflebis ganvrcobad piradi cxovrebis xelSeuxeblobis kon-

teqstSi. am gagebiT, personaluri monacemi aRiqmeba monacemTa subieqtis sakuT-

rebad, radganac pirs ufleba aqvs, sxvisgan moiTxovos Caurevloba Tavis pirad 

cxovrebaSi.49 Sesabamisad, aq personaluri monacemebi ganixileba komercialize-

bis obieqtad50, romlis gamocalkeveba pirovnebisgan SeiZleba. 

                         
45  niniZe T., adamianis individualoba – sabWoTa samoqalaqo samarTlis dacvis sagani, 

saqarTvelos ssr mecnierebaTa akademiis „macne“, filosofiis, fsiqologiis, ekono-
mikisa da samarTlis seria, №4, 1977, 94. 

46  Peifer K.-N., Individualität im Zivilrecht, Mohr Siebeck, Tübingen, 2001, 162.  
47  Werthwein S., Das Persönlichkeitsrecht im Privatrecht der VR China, Berlin, 2009, 95.  
48  niniZe T., adamianis individualoba – sabWoTa samoqalaqo samarTlis dacvis sagani, 

saqarTvelos ssr mecnierebaTa akademiis „macne“, filosofiis, fsiqologiis, 
ekonomikisa da samarTlis seria, №4, 1977, 94-95. 

49  Prins C., When personal data, behavior and virtual identities become a commodity: Would a property rights 
approach matter? SCRIPT-ed, Vol. 3, Issue 4, 2006, 278. 

50  Unseld F., Die Kommerzialisierung personenbezogener Daten, München, 2010, 11-14. 
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personaluri monacemebi ganixileba pirebis identificirebis saSualebad. am 

monacemebis mflobels aqvs uflebamosileba, TviTon gadawyvitos, daiSveba Tu 

ara sxvebisTvis maTi gadacema.51 personalur monacemTa wreSi SeiZleba Sevides: 

piris angariSi bankSi, janmrTelobis monacemebi, genetikuri kodi, personalTan 

dakavSirebuli cnobebi, maRaziaSi stumrobis Cvevebi da „seqsualuri interese-

bi“.52 amasTan, aq saqme exeba piris Sinagan pirovnul sferos, romelSic TiToeuli 

piri sakuTar individualobas aviTarebs da icavs personalur informacias ko-

merciuli an msgavsi gamoyenebis, gavrcelebisa Tu gamoqveynebis formiT Careve-

bisgan. am procesSi xSiria kerZo da sajaro interesebs Soris konfliqti. Tumca, 

garkveul SemTxvevebSi, kerZo sferoSi Careva SeiZleba sajaro interesis dacviT 

iyos gamarTlebuli.53  

2009 wlamde saqarTvelos konstitucia da zogadi administraciuli kodeqsi 

icavda personalur monacemebs. Tumca aucilebeli iyo kerZosamarTlebrivi nor-

mebiTac personaluri monacemebis dacva, miT umetes, saqarTvelos konstitucia iT-

valiswinebda kidec mas. amdenad, daemata ssk-is me-181 muxli, romelic Seexeba perso-

naluri monacemebis miRebis SesaZleblobas.54  

saqarTvelos kerZo samarTalSi dRes es xarvezi Seivso — ssk-Si me-181 muxlis 

damatebiT personaluri monacemebis dacva kerZosamarTlebriv farglebSic moeqca 

da saerTaSoriso moTxovnebTan SesabamisobaSi movida. amiT ki saqarTvelos kanon-

mdebloba saerTaSoriso harmonizacias daeqvemdebara da gamoikveTa, rom kerZo 

cxovrebis es nawilic moeqca samarTlebrivi regulirebis farglebSi.55 saxeldobr, 

2008 wels ganxorcielebuli cvlilebis Tanaxmad, ssk-s daemata me-181 muxli, rome-

lic Seexeba personaluri monacemebis miRebis SesaZleblobas.56 es aucilebeli iyo 

vakuumis Sesavsebad. kanoniT pirs mieniWa ufleba, gaecnos masze arsebul persona-

lur monacemebsa da im Canawerebs, romlebic ukavSirdeba mis qonebriv mdgomareobas 

an sxva kerZo sakiTxs, da miiRos am monacemebis aslebi (ssk-is me-181 muxlis 1-li nawi-

li). ssk-is me-181 muxlis me-3 nawilis mixedviT, pirs evaleba, werilobiTi Txovnis sa-

fuZvelze sxvas gadasces masTan daculi personaluri monacemebi da Canawerebi, Tu 

is warudgens im piris werilobiT Tanxmobas, romlis personaluri monacemebic aris 

Sesabamisi informacia. am SemTxvevaSi pirma unda daicvas am monacemebis, informaci-

is saidumloeba.  

                         
51  Schemitsch M., Identitätsdaten als Persönlichkeitsgüter (Dissertation), Darmstadt, 2004, 125. 
52  biWia m., piradi cxovrebis dacva saqarTvelos samoqalaqo samarTlis mixedviT, Tb., 

2012, 167. 
53  Amelung U., Der Schutz der Privatheit im Zivilrecht, Schadenersatz und Gewinnabschȍpfung bei 

Verletzung des Rechts auf Selbstbestimmung über personenbezogene Informationen im deutschen, 
englischen und US-amerikanishen Recht, Tübingen, 2002, 19.  

54  moniava p. (T.), personaluri monacemebis miRebis ufleba samoqalaqo samarTalSi, 
Jurn. „cxovreba da kanoni“, №2 (6), 2009, 17. 

55  ganmartebiTi baraTi „ssk-Si damatebis Setanis Sesaxeb“ saqarTvelos 2008 wlis 14 
martis №5919—I-s kanonze. 

56  მoniava p. (T.), personaluri monacemebis miRebis ufleba samoqalaqo samarTalSi, 
Jurn. „cxovreba da kanoni“, №2 (6), 2009, 17. 
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Tumca samoqalaqo kodeqsSi araa miTiTeba personaluri monacemebis gacemisa 

Tu gaucemlobis iuridiul Sedegebze. amaze gamoiTqva iuridiul literaturaSi mo-

sazreba, rom es sakiTxi unda mowesrigdes administraciuli samarTlis msgavsad 

mkacrad gansazRvruli CarCoebis dacviT. Sesabamisad, Tu personaluri monacemebis 

gacemam an gaucemlobam gamoiwvia rogorc qonebrivi, ise araqonebrivi ziani, aRniS-

nuli unda anazRaurdes.57  

amdenad, zemoT moyvanili Rirebulebebis uzrunvelyofiT evropaSi adamianis 

individualoba miiCneva uzenaes Rirebulebad. saqarTveloc cdilobs, es gamocdi-

leba gaiTvaliswinos da gamokveTos pirovnebis gansakuTrebuli mniSvneloba. 

 

3. araqonebrivi zianis anazRaureba 

 

3.1. araqonebrivi zianis anazRaurebis zogadi safuZvlebi 

 

evropaSi pirovneba aRiares uzenaes Rirebulebad da misi dacvis meqanizmad 

daaweses araqonebrivi zianis materialuri formiT anazRaurebis principi, rome-

lic aisaxa ssk-Sic. saxeldobr, ssk-is me-18 muxlis me-6 nawilis Tanaxmad, piradi 

sikeTeebis braleuli xelyofisas uflebamosil pirs mieniWa ufleba, moiTxovos 

araqonebrivi zianis anazRaurebac.58 vinaidan aramaterialuri zianis cnebis war-

modgena rTulia, evrokavSiris wevri saxelmwifoebi mas ganmartaven zogad Wril-

Si, rogorc qonebrivi zianis sapirispiro movlenas da aramaterialur zianad ga-

nixilaven iseT zians, romlis gamoTvlac uSualod fuliT SeuZlebelia.59 Tumca 

aqve SeiZleba dazustdes, rom araqonebrivi ziani aris „fizikuri an sulieri tki-

vili“. am SemTxvevaSi xelmyofis moqmedeba unda aisaxos dazaralebulis cnobie-

rebaze da gamoiwvios garkveuli fsiqikuri reaqcia. esaa negatiuri gancdebi an 

SegrZnebebi.60  

miyenebuli tanjvisTvis fuladi kompensaciis dros gamoiyeneba pasuxismgeb-

lobis zogadi safuZvlebi (ziani, marTlwinaaRmdegoba, mizezSedegobrivi kavSi-

ri, brali, ssk-is 992-e muxli).61 brali, Tavis mxriv, SeiZleba gamoixatos ganzrax-

vasa Tu gaufrTxileblobaSi.62 Tumca, umeteswilad, individualobis Selaxva, ma-

                         
57  jorbenaZe s., samoqalaqo kodeqsis onlainkomentari, gccc.ge, 08.10.2015, mux. 181, veli 

18-19.  
58  Wanturia l., piradi araqonebrivi uflebebi Tanamedrove samoqalaqo samarTalSi, 

Jurn. „samarTali“, №11-12, 1997, 30.  
59  Wurmnest W., Grundzüge eines europäischen Haftungsrechts: eine rechtsvergleichende Untersuchung des 

Gemeinschaftsrechts, Tübingen, 2003, 287.  
60  Эрделевский А., Компенсациа морального вреда: анализ и комментарий законодательства и судебной 

практики, 3-е издание, исправленное и дополненное, М., 2007, 1.  
61  iqve, 57.  
62  Fuchs M., Deliktsrecht, 4-te Auflage, Heidelberg, 2003, 79. 
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galiTad, piris gamosaxulebis gamoqveyneba da mis pirovnul sferoSi dauSvebeli 

xelyofa xdeba ganzraxviT.63 

araqonebrivi zianis anazRaurebis moTxovna SeiZleba rogorc zianis anazRa-

urebis sxva moTxovnasTan erTad, ise damoukidebladac. aramaterialuri zianis 

anazRaurebis Sesaxeb saqmeze mosarCele aris piri, romelic zneobriv da fizikur 

tanjvas ganicdis. Sesabamisad, mopasuxea is, visi moqmedebiTac (an umoqmedobi-

Tac) adgeba mosarCeles zneobrivi an fizikuri tanjva.64 

am SemTxvevaSi mosarCeles akisria mtkicebis tvirTi. man unda daamtkicos: a) 

konkretuli piris mier zianis miyeneba; b) zneobrivi da fizikuri tanjvis xarisxi 

da raSi gamoixata is; g) mizezSedegobrivi kavSiri marTlsawinaaRmdego qmedebasa 

da damdgar Sedegs Soris; d) zianis anazRaurebis odenoba. amasTan, mtkicebis sa-

ganSi Sedis Semdegi iuridiuli faqtebi: 1) mopasuxis qmedebiT miadga Tu ara zne-

obrivi an fizikuri tanjva mosarCeles, raSi gamoixata es moqmedebebi da rodisaa 

ziani miyenebuli; 2) mosarCelis romeli piradi ufleba Seilaxa; 3) riT gamovlin-

da mosarCelis zneobrivi an fizikuri tanjva; 4) zianis mimyeneblis bralis xaris-

xi (rodesac is unda iyos gaTvaliswinebuli); 5) kompensaciis odenoba.65 

 

3.2. ssk-is 413-e muxlis teleologiuri reduqcia66 

 

ssk-is 413-e muxlis 1-li nawilis mixedviT, araqonebrivi zianisTvis fuladi 

anazRaureba SeiZleba moTxovnil iqnes mxolod kanoniT zustad gansazRvrul 

SemTxvevebSi gonivruli da samarTliani anazRaurebis saxiT. amdenad, am kanonis 

mizania, Seamciros, SezRudos am normiT gansazRvruli Sedegis dausabuTebeli 

gafarToeba, rac samoqalaqo brunvis stabilurobisa da wesrigis uzrunvelyofi-

Taa nakarnaxevi.67 Sesabamisad, Tu normaSi aRniSnulia mxolod „zianis anazRaure-

bis“, da ara uSualod araqonebrivi zianis kompensirebis, SesaZleblobis Sesaxeb, 

igulisxmeba, rom unda anazRaurdes qonebrivi ziani.68  

amdenad, kanonmdebloba iZleva mxolod mniSvnelovani samarTlebrivi sike-

Tis (pativi, Rirseba, saqmiani reputacia, janmrTeloba, piradi cxovrebis xelSeu-

xebloba da sxv.) xelyofisa da mniSvnelovani (mZime) araqonebrivi zianis arsebo-

                         
63  Hȍhne T., Persȍnlichkeits und Medienrecht, Gezieltes Fotografieren einer Person - Verletzung des Rechts 

am eigene Bildnis, In: Zeitschrift für Informationsrecht (ZIR), Heft3, 2013, 208. 
64  ix. Todua m., qurdaZe S., calkeuli kategoriis samoqalaqo saqmeze gadawyvetilebaTa 

miRebis Taviseburebani, Tb., 2005, 70. 
65  iqve, 74-75. 
66  teleologiuri reduqciis Taobaze ix. Beaucamp G., Treder L., Methoden und Technik der 

Rechtsanwendung, 2., neu bearbeitete Auflage, Hamburg, 2011, 78-79. 
67  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 20 

ianvariis №as-1156-1176-2011 gadawyvetileba. 
68  ciskaZe m., sxeulis dazianebisTvis araqonebrivi zianis anazRaurebis problema saqar-

Tvelos kanonmdeblobaSi, Jurn. „marTlmsajuleba da kanoni“, №2, 2008, 17. 
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bis dros misi anazRaurebis SesaZleblobas. amiT, faqtobrivad, kanonmdebelma ga-

mijna arsebiTi da araarsebiTi ziani; araqonebrivi ziani anazRaurdeba, Tu ziani 

samarTlebrivad mniSvnelovani da angariSgasawevia, vinaidan araqonebrivi zianis 

arsebobis dadastureba da zianis Rirebulebis zustad gansazRvra aris rTuli.69  

es norma imperatiuli xasiaTisaa, vinaidan aramaterialuri zianis anazRau-

reba SeiZleba mxolod kanoniT pirdapir gaTvaliswinebul SemTxvevebSi. amasTan, 

ssk-is 413-e muxlis me-2 nawilis mixedviT, sxeulis an janmrTelobis xelyofis-

Tvis dazaralebuls SeuZlia araqonebrivi zianis anazRaureba moiTxovos. miyene-

buli aramaterialuri zianisTvis fuladi anazRaurebis dros unda arsebobdes 

araqonebrivi ziani, marTlwinaaRmdegoba, mizezSedegobrivi kavSiri da brali 

erTdroulad. aseve, SeiZleba realurad marTlac dadges aramaterialuri ziani, 

magram Tu kanoniT araa misi anazRaureba gaTvaliswinebuli, is ar anazRaurdeba.70 

Tu wminda fsiqologiuri tkivili an tanjva, romelic araa sxeulis an janmrTe-

lobis xelyofis pirdapiri Sedegi, ar anazRaurdeba. ziani anazRaurdeba mxolod 

maSin, roca pirma miiRo iseTi simZimis Soki, rom is iwvevs sxeulis dazianebas.71 

araqonebrivi zianis anazRaurebis dros „dazaralebuli“ aris uSualo msxverpli 

da ara misi ojaxis wevri. Tumca moqmedi kanonmdebloba gamoricxavs araqonebrivi 

zianis anazRaurebas sicocxlis xelyofisas,72 vinaidan gardacvalebis dros ara-

materialuri zianis fuladi kompensaciiT gardacvlilis dakmayofilebis fun-

qcia ver sruldeba.73  

 
3.3. araqonebrivi zianis anazRaureba evropaSi 

 
3.3.1. araqonebrivi zianis anazRaureba germaniaSi 

 

saqarTvelom aiRo gezi ra evropisken germaniis gziT74, mizanSewonilia, mok-

led iyos ganxiluli germaniaSi damkvidrebuli wesi aramaterialuri zianis 

anazRaurebis Sesaxeb. 

germaniis samoqalaqo kodeqsSi (SemdgomSi — gsk) iyo 847-e muxli, romelic 

exeboda sxeulis an janmrTelobis xelyofisas araqonebrivi zianis fulad kom-

pensacias. 2002 wels ganxorcielebuli cvlilebebis Tanaxmad, amoiRes 847-e mux-

                         
69  doRonaZe l., moraluri zianis anazRaureba (sadoqtoro disertacia), Tb., 2010, 174-

175, 181. 
70  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 1 maisis 

№as-113-108-2014 gadawyvetileba. 
71  Spindler G., Reckers O., Tort Law In Germany, The Netherlands, 2011, 133, veli 239.  
72 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 1 maisis №as-

113-108-2014 gadawyvetileba. 
73  kropholeri i., germaniis samoqalaqo kodeqsi – saswavlo komentari, z. WeWelaSvilisa 

da T. darjanias Targmani, Tb., 2014, 636.  
74  zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, Tb., 2005, 105.  
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li, romelic TiTqmis mTlianad ganTavsda gsk-is 253-e muxlis erT-erT nawilSi. 

gsk-is 253-e muxlis 1-li nawiliT ganisazRvra, rom araqonebrivi ziani eqvemdeba-

reba fuladi formiT anazRaurebas kanoniT gaTvaliswinebul SemTxvevebSi. amave 

muxlis me-2 nawilSi CamoTvlili sikeTeebis xelyofiTac dawesda aramaterialu-

ri zianis anazRaurebis SesaZlebloba.75 amasTan, daemata seqsualuri TviTgamor-

kvevis SelaxvisTvis araqonebrivi zianis anazRaureba. Tu gsk-is 847-e muxli exe-

boda mxolod qalisTvis zianis miyenebas, amJamad 253-e muxlma moicva seqsualuri 

TviTgamorkvevis xelyofis yvela SemTxveva, miuxedavad misi sqesisa. amasTan, ara-

qonebrivi zianis anazRaureba daiSveba nebismieri araqonebrivi sikeTis, maT So-

ris zogadi pirovnuli uflebis, xelyofisas da ara mxolod 253-e muxlis me-2 na-

wilSi miTiTebuli piradi sikeTeebis Selaxvisas.76 ganxorcielebuli cvlilebe-

bis Tanaxmad, aramaterialuri zianis kompensirebis gamoyeneba SesaZlebeli gaxda 

braleulad zianis miyenebis drosac, roca dazaralebuli da xelmyofi ar imyo-

febodnen erTmaneTTan saxelSekrulebo urTierTobaSi, aseve, Tu ziani mometebu-

li safrTxis wyarom gamoiwvia. amdenad, cvlilebis mizani iyo araqonebrivi zianis 

anazRaurebis SemTxvevebis gafarToeba da SeZlebisdagvarad sakiTxis amomwura-

vad daregulireba.77 

zogadi pirovnuli uflebis formirebiT uzrunvelyofilia pirovnuli uf-

lebebis adekvaturi dacva. amitom ar aris aucilebeli TiToeuli SesaZlo pirov-

nuli uflebis samoqalaqosamarTlebrivi mowesrigeba.78 am SemTxvevaSi gsk-is 253-

e muxlis me-2 nawili qmnis ara calke mdgom moTxovnis safuZvels, aramed winapi-

robad iTvaliswinebs movalis mier zianis anazRaurebis kanonismier valdebule-

bas, rogoricaa, magaliTad, gsk-is 823-e muxli.79 germaniis sasamarTlo praqtiki-

dan irkveva, rom umniSvnelo araqonebrivi ziani ar anazRaurdeba.80 

 

3.3.2. araqonebrivi zianis anazRaureba safrangeTSi 
 

safrangeTis kanonmdeblobaSi aramaterialuri ziani araa gamoyofili zia-

nis saxed. Sesabamisad, araqonebrivi zianis miyenebisas pasuxismgeblobis safuZ-

vlebi, faqtobrivad, emTxveva zianis SemTxvevaSi pasuxismgeblobis zogad winapi-

robebs.81  

                         
75  BGB, § 253. 
76  Эрделевский А., Компенсациа морального вреда: анализ и комментарий законодательства и судебной 

практики, 3-е издание, исправленное и дополненное, М., 2007, 59, 61; Müller S., Überkompensatorische 
Schmerzengeldbemessung? Ein Beitrag zu den Grundlagen des 253 Abs. 2 BGB n. F., Berliner Reihe - 
Versicherungswissenschaft in Berlin, Band 29, Berlin, 2007, 9. 

77  doRonaZe l., moraluri zianis anazRaureba (sadoqtoro disertacia), Tb., 2010, 22; 
barabaZe n., moraluri ziani da misi anazRaurebis problema, Tb., 2012, 32-33.  

78  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 138. 
79  BGB § 823. 
80  kropholeri i., germaniis samoqalaqo kodeqsi – saswavlo komentari, z. WeWelaSvilisa 

da T. darjanias Targmani, Tb., 2014, 135-136.  
81  barabaZe n., moraluri ziani da misi anazRaurebis problema, Tb., 2012, 40. 
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amasTan, vinaidan aramaterialuri ziani sasamarTlo praqtikidan nawarmoebi 

movlenaa, kompensaciis odenobis gansazRvrisas sasamarTloebi mimarTaven adre 

gamotanil gadawyvetilebebs. amiT safrangeTis sasamarTlo praqtika daemsgavsa 

germaniis sasamarTlo praqtikas. rogorc safrangeTis kanonmdebloba, ise sasa-

marTlo praqtika ar zRudavs pirad araqonebriv uflebebsa da sikeTeebs raime 

gansazRvruli CamonaTvaliT. aq daSvebulia araqonebrivi zianis kompensireba Za-

lian bevr SemTxvevaSi, rac obieqturad zrdis am sikeTeebis samarTlebriv dac-

vas.82 Sesabamisad, safrangeTSi (aseve, inglisSi) gacilebiT SeuzRudav (farTo) xa-

siaTs atarebs aramaterialuri zianis anazRaureba, vidre es germaniaSia.83 

 

3.3.3. araqonebrivi zianis anazRaureba adamianis uflebaTa evropuli 

konvenciis mixedviT 

 

3.3.3.1. konvenciis me-8 muxlis mizani 

 

adamianis uflebaTa evropuli konvenciis me-8 muxli Seicavs piradi cxovre-

bis farTo koncefcias, romlis amomwuravad gansazRvra SeuZlebelia. is moicavs 

sferoebs, romlebSic yvelas SeuZlia Tavisuflad ganviTareba (pirovnebis ganvi-

Tarebis ufleba) da sakuTari ganzraxvebis Sesruleba. Sesabamisad, piradi cxov-

reba moicavs uflebas, daamyaros da ganaviTaros sxvebTan urTierTobebi.84  

amdenad, saxelmwifos ekisreba rogorc negatiuri valdebuleba, ar Caerios 

TviTneburad piris saojaxo da pirad cxovrebaSi, iseve pozitiurad moqmedebis 

valdebuleba, pativi sces normiT gaTvaliswinebul pirovnul interesTa farTo 

speqtrs. Sesabamisad, konvencia saxelmwifos avalebs, miiRos zomebi, raTa uzrun-

velyos konvenciis me-8 muxliT gansazRvruli uflebebi. amitomac konvenciiT sa-

xelmwifom unda daicvas piri sxva kerZo pirTa (subieqtTa) moqmedebisgan, ramac 

SeiZleba, am uflebebiT efeqtian sargeblobas xeli SeuSalos.85  

adamianis uflebaTa evrosasamarTlos praqtikidan naTlad Cans, rom repu-

tacia piradi sferos Semadgeneli nawilia, vinaidan individis mimarT sazogadoe-

                         
82  Honore A. M., Causation and Remoteness of Damage. In International Encyclopedia of Comparative Law, 

Vol. XI, Ch. 7. The Hague: M. Nijhoff, 1971, 108, cit.: barabaZe n., moraluri ziani da misi 
anazRaurebis problema, Tb., 2012, 41. 

83  Wurmnest W., Grundzüge eines europäischen Haftungsrechts: eine rechtsvergleichende Untersuchung des 
Gemeinschaftsrechts, Tübingen, 2003, 288. 

84  Kilkelly U., The Right to Respect for Private and Family Life, A Guide to the Implementation of Article 8 of 
the European Convention on Human Rights, Germany, 2003, 10-11; kilkeli u., piradi da ojaxuri 
cxovrebis pativiscemis ufleba, adamianis uflebaTa evropuli konvenciis me-8 
muxlis ganxorcieleba (gzamkvlevi), Targmnes da winasityvaoba daurTes l. WeliZem, b. 
boxaSvilma, T. mamukelaSvilma, Tb., 2005, 14, 9. 

85  Kilkelly U., The Right to Respect for Private and Family Life, A Guide to the Implementation of Article 8 of 
the European Convention on Human Rights, Germany, 2003, 20-21; Kroon v. Netherlands [1994] ECHR, 
31; Gurgenidze v. Georgia [2006] ECHR, 37.  
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bis damokidebuleba ganixileba TviT am piris TviTmyofadobisa da fsiqologiuri 

xelSeuxeblobis elementad.86 amasTan, marTalia, adamianis uflebaTa evropul 

konvenciaSi pirdapir araa miTiTeba Rirsebis, saxelis, gamosaxulebis Tu zogadi 

individualobis dacvis Sesaxeb, Tumca SeiZleba iTqvas, rom isini fizikuri da mo-

raluri xelSeuxeblobis, informaciisa da piradobis uzrunvelyofasTan erTad 

unda moiazrebodes piradi cxovrebis pativiscemis uflebaSi.87  

 

3.3.3.2.  araqonebrivi zianis klasifikacia da anazRaureba 
 

adamianis uflebaTa evropuli sasamarTlo axdens aramaterialuri zianis 

SemTxvevaTa klasifikacias. aq gamoiyofa araqonebrivi zianis Semdegi SemTxveve-

bi: sxeulebrivi dazianeba, fsiqikuri ziani, pativis xelmyofi gamoTqma da dakar-

guli Sansi (warmateba). amasTan, evropuli sasamarTlo iZleva samarTliani kom-

pensaciis miRebis SesaZleblobas xangrZlivi samarTalwarmoebis Semdeg. evropu-

li kavSiris samarTali aramaterialuri zianis sistematizaciasTan dakavSirebiT 

orientirebulia inglisur da frangul samarTalze.88 

germanuli samarTali fsiqikuri zemoqmedebisas aramaterialuri zianis 

anazRaurebisTvis moiTxovs mkveTrad mZime darRvevis arsebobas, xolo inglisur 

da frangul samarTalSi sakmarisia mcire mniSvnelobis zianis damtkicebac. es 

adasturebs dacvis umaRles standarts, romelsac asrulebs evrokavSiris samar-

Tali saxelmwifos moqmedebisgan individis dasacavad.89 

 

3.3.3.3.  kerZo da sajaro interesebs Soris konfliqti 
 

garkveul SemTxvevebSi kerZo interess Seejaxeba sajaro interesi, rac maT 

Soris RirebulebiT konfliqts warmoSobs. aq gadamwyveti sajaro interesis xa-

risxia, vinaidan, rac ufro didia informaciis Rirebuleba, miT ufro metia im pi-

ris Tmenis valdebuleba, vis Sesaxebac xdeba informaciis gavrceleba. rac ufro 

mcirea individis mimarT sazogadoebis interesis safuZveli, miT ufro didia misi 

piradi cxovrebis dacvis valdebuleba.90 Sesabamisad, magaliTad, piradi gamosa-

                         
86  Pfeifer v. Austria, [2007] ECHR, 33. 
87  fizikuri da moraluri xelSeuxeblobis Sesaxeb ix. Kilkelly U., The Right to Respect for 

Private and Family Life, A Guide to the Implementation of Article 8 of the European Convention on Human 
Rights, Germany, 2003, 14-15, 42; kilkeli u., piradi da ojaxuri cxovrebis pativiscemis 
ufleba, adamianis uflebaTa evropuli konvenciis me-8 muxlis ganxorcieleba (gza-
mkvlevi), Targmna da winasityvaoba daurTo l. WeliZem, b. boxaSvilma, T. amukela-
Svilma, Tb., 2005, 25-27, 58.  

88  Wurmnest W., Grundzüge eines europäischen Haftungsrechts: eine rechtsvergleichende Untersuchung des 
Gemeinschaftsrechts, Tübingen, 2003, 300. 

89  iqve, 301. 
90  comaia n., sasamarTlo praqtikis tendenciebi sakuTari pirovnebis Tavisufali ganvi-

Tarebisa da piradi da ojaxuri cxovrebis pativiscemis uflebasTan dakavSirebiT, 
Jurn. „marTlmsajuleba da kanoni“, №4, 2014, 140. 
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xulebis dacvis dros unda dadgindes, erTi mxriv, arsebobs Tu ara uflebamosili 

piris Tanxmoba misi gamosaxulebis gamosaqveyneblad, meore mxriv, gamosaxuli pi-

ri sajaro figura iyo Tu kerZo piri, raTa ganisazRvros, ramdenad SeiZleba, ga-

mosaxulebas hqondes sazogadoebrivi interesi.91 

sazogadoebrivi interesi zogjer SesaZloa, imdenad maRali iyos, rom man ga-

dawonos konfidencialurobis valdebuleba.92 politikosis an sxva sajaro piri-

sadmi sazogadoebrivi interesi ufro didia, vidre Cveulebrivi moqalaqis mimarT. 

iq, sadac sazogadoebrivi interesi maRalia, piradi sikeTis dacvis interesi SeiZ-

leba Seejaxos sazogadoebriv interess, Tavisuflad ganixilos da miiRos saWiro 

informacia mniSvnelovan sakiTxebze.93 Tumca evropuli precedentebiT ganisazR-

vra, rom sajaro piris mimarT dasaSvebi kritikis farglebi gacilebiT farToa, 

vidre rigiTi piris mimarT.94 amasTan, kerZo interesi mxolod maSin izRudeba, Tu es 

aucilebelia demokratiuli sazogadoebisaTvis. Tumca Rirseba sargeblobs abso-

luturi dacviT, ganurCevlad yvelafrisa, miT umetes, Tu is intimur sferos See-

xeba. interesTa konfliqti unda gadawydes individualurad, konkretuli garemoe-

bebis gaTvaliswinebiT, vinaidan yoveli SemTxveva gansxvavebulia.95 

 

3.4. araqonebrivi zianis anazRaurebis gansazRvris kriteriumebi da 

funqciebi 
  

araqonebrivi ziani (qonebrivi zianisagan gansxvavebiT) anazRaurdeba ara ek-

vivalentobis principis, aramed individualuri Taviseburebebis, kerZod, TviT am 

zianis xarisxisa da xasiaTis, xangrZlivobis, bralis xarisxis (cxadia, Tu es pasu-

xismgeblobis aucilebeli pirobaa), mxareTa materialuri mdgomareobis gaTva-

liswinebiT. amasTan, zianis kompensaciis dros mniSvnelovania zianis simZime, vina-

idan rogorc msubuqi sulieri gancdebi, ise msubuqi fizikuri tkivili mxedvelo-

baSi ar miiReba.96 saqme isaa, rom zianis simZime, romelic sxeulebrivTan erTad iw-

vevs sulieri da (an) racionaluri aRqmis daqveiTebas, ganixileba aramaterialu-

ri zianis anazRaurebis odenobis gazrdis kriteriumad.97  

                         
91  Peters N., Zur Pressefreiheit auf dem Prüfstand des deutschen Bundesverfassungsgerichts und des 

Europäischen gerichtshofs für Menschenrechte, Justiz in aller Welt, Betrifft JUSTIZ Nr. 83, September 
2005, 161. 

92  Freesoz and Roire v. France [1999], ECHR, 52. 
93  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2001 wlis 18 ivlisis №k/376-01 gadawyvetileba. 
94  Castells v. Spain [1992] ECHR, 28-29. 
95  biWia m., azris gamoxatvis Tavisuflebasa da kerZo cxovrebis dacvis uflebas Soris 

RirebulebiTi konfliqti, Jurn. „marTlmsajuleba da kanoni“, №3, 2013, 128-147. 
96  CikvaSvili S., pasuxismgebloba moraluri zianisTvis, Tb., 2003, 105, 107, 97-98; krop-

holeri i., germaniis samoqalaqo kodeqsi – saswavlo komentari, z. WeWelaSvilisa da T. 
darjanias Targmani, Tb., 2014, 135-136. 

97  Эрделевский А., Компенсациа морального вреда: анализ и комментарий законодательства и судебной 
практики, 3-е издание, исправленное и дополненное, М., 2007, 58.  
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rac Seexeba araqonebrivi zianis anazRaurebis funqciebs, aq umTavresi miza-

ni araa xelyofili uflebis restitucia (darRvevamde arsebuli sulieri mdgoma-

reobis aRdgena). am SemTxvevaSi miyenebuli zianis zusti fuladi ekvivalentis mo-

Zebna SeuZlebelia, xolo kompensacia mimarTulia mosarCelis gamarTlebisken sa-

zogadoebis TvalSi, fizikuri da moraluri tanjvis Semsubuqebisa Tu uaryofiTi 

emociebis gaqarwylebisken. amasTan, aramaterialuri zianis anazRaurebis mocu-

loba unda gansazRvros sasamarTlom mosarCelis moTxovnis safuZvelze.98 

araqonebrivi zianisTvis pasuxismgeblobis funqciaTagan upiratesoba eniWe-

ba mastimulirebel da prevenciul rols. aramaterialuri zianis anazRaureba ka-

noniT gansazRvrul SemTxvevebSi Seasrulebs miyenebuli zianis kompensaciis, da-

zaralebulis Selaxuli uflebebis aRiarebis, kerZo da zogadi prevenciis fun-

qciebs.99 araqonebrivi zianis dros fuladi kompensaciis moTxovnas upiratesad 

aqvs dazaralebulisTvis (moraluri) dakmayofilebis funqcia. uflebis xelyo-

fisTvis kompensaciis idea ukana planzea gadasuli (meorexarisxovania). garda 

amisa, is emsaxureba prevencias.100 braleuli pasuxismgeblobisas aucilebelia pi-

ris e.w. moraluri dakmayofileba gancdili zianisTvis. Tumca braleulobis ga-

reSe pasuxismgeblobis dros moraluri dakmayofilebis funqcia ukana planze 

inacvlebs.101 

aq unda moiazrebodes pasuxismgeblobis aRmzrdelobiT-gamafrTxilebeli 

zemoqmedebis gamovlena represiis gamoyenebis SesaZleblobasa da zianis anazRa-

urebis movaleobis dakisrebaSi. aq gamokveTilia, rom qonebrivi represia ganixi-

leba prevenciis moqmedebis pirobad.102 

 

4. daskvna 

 

amdenad, saqarTvelos kerZo samarTalSi individualobisa da piradi ufle-

bebis dacvis damkvidreba evropuli samarTlis recefciis erT-erTi mniSvnelova-

ni Sedegia. rogorc saqarTvelos, ise evropuli gamocdilebis analizma cxadyo, 

rom individualobis dacva yvelaze kargad Cans piradi araqonebrivi uflebebisa 

da pirovnuli uflebebis uzrunvelyofaSi. marTalia, pirad araqonebriv ufle-

bebs mWidrod ukavSirdeba pirovnuli uflebebi, magram maT Soris gansxvavebacaa. 

                         
98  saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis 

sasamarTlo praqtikis problematur sakiTxebze, Tb., 2007, 70-71. 
99 niniZe T., moraluri zianis problema samoqalaqo samarTalSi, Jurn. „sabWoTa 

samarTali“, №2, 1978, 55. 
100  Ohrmann Chr., Der Schutz der Persȍnlichkeit in Onlien-Medien, Unter besonderer Berücksichtigung von 

Weblogs, Meinungsforen und Onlinearchiven, Frankfurt am Main, 2010, 130. 
101  kropholeri i., germaniis samoqalaqo kodeqsi – saswavlo komentari, z. WeWelaSvilisa 

da T. darjanias Targmani, Tb., 2014, 135-136.  
102  aRniSnulTan dakavS. ix. Варкалло В., Об Ответственности по гражданскому праву (возмещение 

вреда _ функции, виды, границы), Перевод с польского В. Залеского, М., 1978, 38, 44-45. 
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piradi araqonebrivi uflebebis CamonaTvali emyareba singularul princips, xo-

lo pirovnuli uflebebis dacva efuZneba pirovnebis ganzogadebis sawyiss. pi-

rovnuli uflebebis dros moiazreba amouwuravi sfero, romelic pirovnebis 

mudmivi ganviTarebis gamo ukavSirdeba axal-axali pirovnuli uflebebis warmo-

Sobas. es kidev ufro aqtualuria pirovnebis komercializaciis pirobebSi, rac 

kargadaa xazgasmuli evropaSi. ssk-is 992-e muxlis gansazRvriT kanonmdebelma 

mas mianiWa Semavsebeli funqcia, vinaidan ssk-is me-18 muxli, romelic pirovnuli 

uflebebis dacvis TvalsazrisiT saorientacio xasiaTisaa, saWiroebs sxva zogadi 

normiT Sevsebas. evropuli gamocdilebis gaTvaliswinebiT dadginda, rom Rirse-

ba aris ra universaluri, Seswevs unari, sxva pirovnuli ufleba moicvas da uz-

runvelyos, rac gansakuTrebiT farTo xasiaTs atarebs kerZo samarTalSi. amas-

Tan, ssk-is me-18 muxliT daculi Rirseba zogadi pirovnuli uflebis centralur 

sferod moiazreba da iZleva individualobis gamovlenis sxva formaTa uzrun-

velyofis saSualebas.  

evropaSi damkvidrebulia principuli debuleba, rom nebismieri moqmedeba 

unda emsaxurebodes adamians, rogorc mizans. swored am sawyiss unda daefuZnos 

evropuli qveynebis kanonmdeblobac da praqtikac. aucilebelia, rom saqarTve-

los samarTlebrivi bazac evropasTan harmonizaciis gziT ganviTardes pirovne-

bis maqsimaluri dacvis misaRwevad. Tumca, cxadia, es ar niSnavs saqarTvelos sa-

xelmwifosTvis damaxasiaTebeli Taviseburebebis ugulebelyofas.  

amasTan, saqarTvelos kanonmdebloba dauaxlovda evropul standarts per-

sonaluri monacemebis dacvis TvalsazrisiT. vinaidan araqonebrivi zianis anazR-

aureba kanoniT aris SezRuduli, kargi iqneba, sakanonmdeblo cvlilebis gziT 

gansakuTrebiT mgrZnobiare piradi monacemebis unebarTvo gankargvisTvis dawes-

des aramaterialuri zianis anazRaureba.  

amdenad, pirovnulobis dacvis garantiebi saqarTveloSi garkveuli Tavise-

burebebiT xasiaTdeba. Tumca saqarTvelos sasamarTlo praqtikaSi zogadi pirov-

nuli uflebis aRiareba Seqmnis piradi uflebebis dacvis ukeTes meqanizms. gair-

kva, rom saqarTvelos samoqalaqo kodeqsSi gaTvaliswinebulia zogadi evropuli 

wesi, romlis mixedviT, araqonebrivi zianis anazRaureba xdeba mxolod kanoniT 

zustad gansazRvrul SemTxvevebSi.  

aseve, individualobis, rogorc umniSvnelovanesi Rirebulebis, dasacavad 

evropaSi dawesda araqonebrivi zianis materialuri formiT anazRaurebis princi-

pi, romelic aisaxa kidec ssk-Sic. kvlevam cxadyo, rom saqarTvelos sasamarTlo 

praqtika, ZiriTadad, aramaterialuri zianis kompensirebas ganixilavs momwesri-

gebeli normis teleologiuri reduqciis safuZvelze. marTalia, iseT ganviTare-

bul qveyanaSi, rogoricaa germania, gatarebulia kontinenturi evropisTvis da-

maxasiaTebeli zogadi wesi „araqonebrivi zianis kanoniT gansazRvrul SemTxve-

vebSi anazRaurebis“ Taobaze, magram saqarTveloSi is gansxvavebulia specifiku-

ri TaviseburebebiT. saqme isaa, rom germania sakanonmdeblo cvlilebisa da „zoga-
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di pirovnuli uflebis“ safuZvelze adgas aramaterialuri zianis anazRaurebis 

gafarToebis gzas. am gagebiT, safrangeTi ufro Tavisufalia da gacilebiT meti 

abstrahirebis saSualebas iZleva. rac Seexeba adamianis uflebaTa evropuli sasa-

marTlos praqtikas, aq gamokveTilia individualobis kavSiri piradi cxovrebis 

uflebasTan da mis erT-erT gamovlinebad miiCneva, xolo araqonebrivi zianis 

anazRaureba ar ukavSirdeba zianis maqsimalurad mZimed Seracxvas. aramateria-

luri ziani anazRaurdeba misi konkretuli gamovlinebis gamokveTis gziT, rome-

lic, faqtobrivad, inglisur samarTals uaxlovdeba. 

germaniaSi igrZnoba aramaterialuri zianis anazRaurebis wris gafarToeba 

gsk-is uzogadesi 823-e muxlis daxmarebiT. saqarTveloSi arsebuli midgoma ara-

qonebrivi zianis anazRaurebis Sesaxeb adasturebs, rom civilistika Znelad egue-

ba siaxleebs. sasamarTlo praqtikis vesternizaciisa da dacvis maRali standar-

tis Sesaqmnelad unda moxdes kanonis miznis dacva da araqonebrivi zianis anazRa-

urebis SemTxvevaTa gafarToeba mecnieruli codnis gamoyenebiT. zemoganxiluli 

cxadyofs, rom saqarTvelom, romelic gsk-is ZiriTad debulebebs iziarebs, auci-

lebelia, misi gamocdileba gaiTvaliswinos da sasamarTlo praqtikamac araqoneb-

rivi zianis anazRaurebis novaciuri gzis damkvidrebaze uari ar Tqvas. 
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vaxtang zaaliSvili
*
 

 
 
 

standartuli pirobebis calkeuli problemuri sakiTxebi — 

SeTanxmebis Tavisufleba da misi farglebi 

 
xelSekrulebis dadebis Tavisuflebis principi warmoudgenelia Sinaar-

sis gansazRvris avtonomiurobis gareSe, Tumca, cxadia, radgan xelSekru-

lebas, rogorc wesi, ormxrivi nebis gamovlenas vuwodebT, Tavisufleba 

orive mxares Tanabrad exeba. realur urTierTobebSi kanoniT ganmtkicebu-

li Tanasworoba, sxvadasxva garemoebidan gamomdinare, xSirad SezRudulia. 

am garemoebebSi garigebis erT-erTi mxaris Zlieri poziciac moiazreba, ra-

mac SesaZloa, meore mxare waaqezos, „aiZulos“, dasTanxmdes pirvelis mier 

calmxrivad, ukompromisod SeTavazebul pirobebze. es praqtika yvela sa-

zogadoebaSi mwvaved dgas sabazro ekonomikis pirobebSi, rogorc samomxma-

reblo garigebebis, ise sxva tipis urTierTobebisas. standartuli pirobe-

bis yvelaze TvalsaCino formaa Zlieri mxaris poziciebis saxelSekrulebo 

boWvis meSveobiT gamyareba, rasac kanonmdebeli, gadaWarbebuli uflebamo-

silebis borotad gamoyenebis safrTxis gamo, gansakuTrebuli specifikiT 

Semosil keTilsindisierebis princips upirispirebs sxvadasxva sibrtyeSi. 

standartuli pirobebis proceduruli da Sinaarsobrivi kontrolis meqa-

nizmebi, romlebic saqarTvelos samoqalaqo kodeqsis (SemdgomSi — ssk) nawi-

lia misi Seqmnis dRidan, gansazRvrul realobas efuZneboda, rac dRes, 

calkeuli saxecvlilebis meSveobiT, naklebad adekvaturad gamoiyureba 

da, rogorc Sida sistemuri, ise praqtikiT ganpirobebuli axali elferis 

gamo, naklebad damajerebeli da efeqtiania. naSromSi warmodenilia axali 

rakursiTa da ucxouri praqtikuli gamocdilebis fonze danaxuli moqmedi 

normativebi, rac SesaZloa, evropuli samarTlebrivi principebis qarTul 

kanonmdeblobaSi asaxvis procesisaTvis sasargeblo aRmoCndes. 

sakvanZo sityvebi: xelSekrulebis standartuli pirobebi, essentialia ne-
gotii, bundovani standartuli pirobebi, keTilsindisierebis proceduruli 

kontroli, standartuli pirobebis Sinaarsobrivi keTilsindisierebis 

kontroli, contra proferentem, standartul pirobaTa „Savi“ da „ruxi“ siebi, ev-

ropuli kavSiris samarTalTan harmonizacia.  
 

 

* samarTlis doqtori, Savi zRvis saerTaSoriso universitetisa da kavkasiis 
samarTlis skolis asocirebuli profesori, ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universitetis iuridiuli fakultetis mowveuli leqtori. 
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1. Sesavali 

 

xelSekrulebis dadebis Tavisuflebis principi1 samoqalaqo brunvis centra-

luri, Seucvleli da erT-erTi umniSvnelovanesi sayrdenia. igi pirovnebis Tavisu-

fali ganviTarebisa da TviTrealizaciis sakvanZo Rirebulebebzea2 agebuli. Tavis 

mxriv, xelSekruleba garigebis3 cnebazea damyarebuli, rac, zegavlenebisagan Tavi-

sufali, Tanmxvedr nebaTa gamovlenaa, riTac mxareebi gansazRvrul valdebulebebs 

kisruloben sxvadasxva interesis dasakmayofileblad. xelSekrulebis dadebisas 

mxareebi TviTon gansazRvraven mis formasa da Sinaarss. am Tavisuflebis nawilia 

aseve, ar dado xelSekruleba, an Tavad SearCio kontrahenti. Tuki nebis formireba, 

gamovlena da Semdeg dapirebis Sesruleba mTlianad mxareebzea damokidebuli, rasac 

isini Tavisuflad axorcieleben, saxelmwifos roli mxolod imiT unda gamoixate-

bodes, rom uzrunvelyos gamovlenili nebis iZulebiTi aRsruleba, rodesac, ratom-

Rac, erT-erT mxares aRar surs, imoqmedos nakisri valdebulebebis Sesabamisad. xel-

Sekrulebis mxareebi Tavad arian Tavisi uflebebis saukeTeso garantorebi; gonieri 

qcevis varaudisas isini Tavad sweven risks gamoxatuli nebis Sinaarsze Tanxmobis ga-

moxatviT da SeTanxmeba, TavisTavad, unda udrides samarTlianobas.4  

standartuli pirobebi SeTanxmebis nawilis an mTlianad Sinaarsis gamomxatve-

lia; maTi arseboba praqtikiTaa nakarnaxevi, rac gansazRvruli biznesurTierTobe-

bis obieqturi aucileblobidan momdinareobs. maTSi vlindeba Sinaarsi im pirobebi-

sa, romlebiTac erT mxares surs, dados garigeba da maT sxvadasxva formiT sTava-

zobs potenciur mxareebs; xSirad bazris monawiles, romelic produqtsa da momsa-

xurebas sTavazobs momxmarebels an sxva kontrahents, yoveldRiurad mravali gari-

gebis dadeba uwevs, rac, samarTlebrivi TvalsazrisiT, arsebiT pirobebze SeTanxme-

bas gulisxmobs. konkretuli produqtis realizacia, ekonomikuri TvalsazrisiT, 

rogorc wesi, gansazRvrul pirobebTanaa dakavSirebuli imisTvis, rom mogebiani gax-

des SemTavazeblisaTvis; amitom am pirobaTa asaxva SeTanxmebaSi biznesis bunebrivi 

interesia da, Sesabamisad, maTze SeuTanxmeblobam SeiZleba konkretuli garigeba 

araefeqtiani da, Sesabamisad, arasasurveli gaxados. cxadia, msurvelTagan wamosul 

moTxovnaTa simravlis gaTvaliswinebiT, vercerTi movaWre Tu momsaxurebis gamwevi 

ver gaswvdeba yvela kontrahentTan individualurad calkeuli mniSvnelovani piro-

                         
1  ssk-is 319-e, I muxlis pirveli winadadeba: „kerZo samarTlis subieqtebs SeuZliaT, 

kanonis farglebSi Tavisuflad dadon xelSekrulebebi da gansazRvron am xelSekru-
lebaTa Sinaarsi“. ix.: <https://matsne.gov.ge/ka/document/view/31702>.  

2  saqarTvelos konstituciis me-14 („yvela adamiani dabadebiT Tavisufalia...“) da me-16 
(„yvelas aqvs sakuTari pirovnebis Tavisufali ganviTarebis ufleba) muxlebi. veb-
gverdze: <https://matsne.gov.ge/ka/document/view/30346>.  

3  ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, evropuli da Seda-
rebiTi samarTlis instituti, Tb., 2009, 233 da Semdg. 

4  Sead. Markesinis B., Unberath H., Johnston A., German Law of Contracts, A Comparative Treaties, 2nd ed., 
Hart Publishing, 2006, 46 da Semdg.  
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bebis SeTanxmebas. amdenad, biznesi cdilobs, winaswar formulirebuli, mza saxel-

Sekrulebo pirobebiT operirebas.5 es emsaxureba drois dazogvisa da saxsrebis eko-

nomiis miznebs.67 winaswar Camoyalibebul pirobebSi nebismieri subieqti TavisTvis 

yvelaze xelsayreli pirobebis gaTvaliswinebas cdilobs.  

meore mxriv, TavisuflebasTan erTad, xelSekruleba, rogorc samarTlebrivi 

urTierTobis erT-erTi forma, aseve Tanasworobazea agebuli da saxelmwifo am Ri-

rebulebis Tanabrad uzrunvelyofis garantiacaa8. TavisTavad, standartuli piro-

bebi maSin, rodesac mxareTa Soris faqtobrivi Tanasworoba uzrunvelyofilia, 

problemebs ar unda qmnides, Tumca samomxmareblo urTierTobebSi momxmareblis 

susti poziciebi sapirispiro Sedegs iZleva. amis mizezebi biznesis ekonomikurad 

Zlieri poziciebi da momxmareblis naklebad informirebuloba Tu naklebiniciati-

vianobaa9, gamomdinare yoveldRiur garigebaTa arcTu maRali Rirebulebidan. igive 

logika zogierT SemTxvevaSi aramomxmarebel kontrahentzec SesaZloa gavrceldes, 

sadac SemTavazebeli meti sabazro Zalauflebis matarebelia. 

saxelSekrulebo urTierTobebis zogadi regulirebisas, rac saqarTveloSi, 

upiratesad, ssk-is meSveobiT xorcieldeba, Tanasworobis principis uzrunvelyofa 

ar gulisxmobs nakisri valdebulebebis Sinaarsobrivi disproporciis kontrols. 

cxadia, rom masSi keTilsindisierebis cnebis mniSvneloba aRiarebulia10, Tumca mo-

wesrigeba, misi germanuli analogis msgavsad, uflebis ganxorcielebis gzebis, „mane-

risa“, da ara Sinaarsis, samarTlianobis kontrolze mianiSnebs.11 keTilsindisiere-

bis zogadi normebi, erTi mxriv, gamonaklisi SemTxvevebis regulirebisaTvisaa Seq-

mnili da, meore mxriv, Sinaarsis kontrolis mimarT a priori negatiuri damokidebule-

biT gamoirCeva. iq, sadac saxezea Semxvedri Sesruleba, am ukanasknelis proporciu-

loba meore mxaris valdebulebaTa moculobasTan naklebad kontroldeba. miuxeda-

                         
5  Sead. Zerres T., Principles of German Law on Standard Terms of the Contract, 2, <http://www.jura-

welt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_Contract_Thomas_Zerres.pdf >. 
6  Ebers M., Consumer Law Compendium, the Consumer Acquis and its Transposition to Member States, 

Schulte-Nölke H., Twigg-Flesner C., Ebers M. (eds.), Universität Bielefeld, April 2007, 352, <http:// 
www.eu-consumer-law.org/consumerstudy_part3a_en.pdf>. 

7  am da sxva upiratesobebis Sesaxeb ix. kakoiSvili d., xelSekrulebis standartuli pi-
robebi, qarTuli biznessamarTlis mimoxilva, II gamocema, Tbilisis Tavisufali 
universitetis biznessamarTlis erovnuli centrisa da marTlmsajulebis damouki-
deblobisa da samarTlebrivi gaZlierebis proeqtis (JILEP) erToblivi akademiuri 
gamocema, 2013, 68, <http://nccl.ge/m/u/ck/files/Geo_Comm_Law_Review_2013.pdf>.  

8  ssk-is 1-li muxli. 
9  faqtorebi dasaxelebulia Reich N., Micklitz Hans-W., Rott P., Tonner K., European Consumer Law, 

2nd Edition, Itersentia, 2014, 127. 
10  ssis me-8, III („samarTlebrivi urTierTobis monawileni valdebulni arian, keTilsin-

disierad ganaxorcielon TavianTi uflebebi da movaleobani“) da 115-e („samoqalaqo 
ufleba unda ganxorcieldes marTlzomierad. dauSvebelia uflebis gamoyeneba 
martooden im mizniT, rom ziani miadges sxvas“) muxlebi. 

11  gsk-is §242: „movale valdebulia, Sesruleba ganaxorcielos keTilsindisierebis 
principis Sesabamisad, CveulebiTi praqtikis gaTvaliswinebiT.“  



 
 

samarTlis Jurnali, #1, 2017 

 

 32 

vad amisa, mxareTa interesebs Soris balansis misaRwevad specialuri mowesrigeba 

konkretuli niSan-Tvisebebis matarebeli samarTlebrivi urTierTobebisaTvis 
ucxo ar aris qarTul samarTalSi da misi erT-erTi12 gamoxatulebaa standartuli 
pirobebis kontrolis meqanizmebi. 

cxadia, rogorc zemoT ukve aRiniSna, Tuki erTi mxare qmnis saxelSekrulebo 
pirobas, upirvelesad, igi Tavisi interesebis gatarebazea orientirebuli da es bu-

nebrivia. Tuki, miuxedavad amisa, meore mxare eTanxmeba SeTavazebas, zogadi saxel-

Sekrulebo logikiT, problema amowuruli unda iyos. miuxedavad amisa, Tanamedrove 
cxovrebis intensiuri ritmi, im sikeTeTa mravalferovneba, romelsac bazari sTava-

zobs adamians, qmnis imgvar mdgomareobas, sadac yovelTvis gonivruli ar aris yove-

li xelSekrulebis TiToeul detalze srulfasovani molaparakebis warmarTva da 
kompromisis gamonaxva. es orive mxares exeba. amavdroulad, erTi mxaris gansxvavebu-

li Zalauflebrivi poziciebi meores nakleb Sanss utovebs, zegavlena moaxdinos Se-

Tanxmebis im Sinaarsze, rac mas SesTavazes. kanonmdeblis mizani normaTa SemuSavebi-

sas swored is unda iyos, rom gamoavlinos amgvari situaciebi, gaiTvaliswinos maTi 
mudmivad cvalebadi formebi da maqsimalurad Seuwyos xeli yoveli mxaris obieqtu-

ri interesebis samarTlian dabalansebas.  
sxvadasxva TvalsazrisiT, Zlieri poziciebis xelSekrulebis standartuli pi-

robebis meSveobiT, mxolod sakuTari interesebisaTvis gamoyeneba izRudeba or 
etapze. es instrumentebi 1990-iani13 wlebidan erTiani evropuli meqanizmebis Semu-

Savebamdec arsebobda kavSiris wevri qveynebis kanonmdeblobaSi.14 isini gadmotanil 
iqna qarTul samarTalSic ssk-is 342-e da Semdgomi muxlebis saxiT.  

winamdebare naSromSi iqneba mcdeloba, gavaanalizoT dRes moqmedi qarTuli 
mowesrigebis calkeuli problematuri sakiTxebi evropul analogTan SedarebiT. 
saqarTvelom xeli moawera asocirebis SeTanxmebas15 evropul kavSirTan, riTac ikis-

ra valdebuleba, SesabamisobaSi moiyvanos Tavisi kanonmdebloba evropul standar-

tebTan. nawilobriv es standartebi ukve saxezea moqmed mowesrigebaSi, Tumca, 1997 
wlidan moyolebuli, praqtika cxadyofs, rom maTi gaazreba da praqtikuli gamoye-

neba gansazRvrul sirTuleebs awydeba. amJamad, ganxilvis procesSia momxmarebelTa 
uflebebis dacvis Sesaxeb kanonproeqti16, romelSic standartuli pirobebis kon-

                         
12  mag., pirgasamtexlos Semcirebis SesaZlebloba, ssk-is 420-e muxli. 
13  direqtiva 93/13/EEC, <http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31993L0013 

&from=EN>. SemdgomSi modificirebulia 2011/83/ direqtiviT, <http://eur-lex.europa. 
eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0083&from=EN>.  

14  direqtivamde arsebuli TvalsaCino regulirebis modelebis Sesaxeb ix. Reich N., Micklitz 
Hans-W., Rott P., Tonner K., European Consumer Law, 2nd Edition, Itersentia 2014, 128-131. 

15  erTi mxriv, evrokavSirs da evropis atomuri energiis gaerTianebas da maT wevr 
saxelmwifoebsa da saqarTvelos Soris asocirebis Sesaxeb SeTanxmeba, ZalaSia 2016 
wlis 1 ivlisidan, ix. <https://matsne.gov.ge/ka/document/view/2496959>. 

16  sakanonmdeblo iniciativisa da parlamentSi misi ganxilvis statusTan dakavSirebiT 
ix. < http://info.parliament.ge/№law-drafting/9950>.  
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trolis efeqtianobasTan dakavSirebiT sruliad konkretuli damatebiTi mowesri-

gebaa SemoTavazebuli, Tumca igi Semoifargleba momxmarebelTa dacvis organizaci-

ebis CarTulobiT standartul pirobebTan dakavSirebul molaparakebebSi bazarze 
dominant gamomyenebelTan. amdenad, naSromis mizani ara marto arsebuli formuli-

rebebis xarvezebisa Tu sistemur naklTa identificirebaa, aramed imis warmoCena-

caa, Tu ra praqtikul winaaRmdegobebs awydeba normaTa adresati yoveldRiuri yo-

fisa da sasamarTloSi saqmiswarmoebisas. amasTan, evropuli regulirebis warmoCe-

niT SevecdebiT, naTeli movfinoT Tanamedrove tendenciebs, romlebic aisaxeba 
standartuli pirobebiT dadebuli xelSekrulebebis regulirebisas. 

 
2.  standartuli piroba, sagnobrivi gamoyenebis sfero 

 
sanam kontrolis meqanizmebis Taviseburebebs SevexebiT, aucilebelia, ufro 

detalurad ganisazRvros, ra igulisxmeba xelSekrulebis standartuli pirobebis 
cnebaSi. zogadi saxiT xazi unda gaesvas imas, rom mTavari mizani, romelsac stan-

dartuli pirobebis kontrolis meqanizmebi emsaxureba, SemTavazebelTan Sedare-

biT „susti“ mxaris dacvaa da normebis genezisi samomxmareblo xelSekrulebebis 
mowesrigebis aucileblobaa. Sesabamisad, am mizniTve ganxorcielda evropuli mas-

StabiT sakanonmdeblo erTiani CarCos formireba. miuxedavad amisa, rigi qveynebi-

sa17 ar Semoifargleba mxolod samomxmareblo xelSekrulebaTa regulirebiT da 
miiCneva, rom kontrols qvemdebarea nebismieri xelSekruleba, romelSic erTi pi-

ris upiratesoba gamokveTilia meoresTan SedarebiT. es warmoSobs logikur mo-

sazrebas, rom standartuli pirobebiT SesaZloa, iseTi qvedargebiT regulirebu-

li xelSekrulebebic daidos, rogorebicaa: saojaxo, samemkvidreo, SromiTi (ko-

leqtiuri da individualuri SromiTi xelSekrulebebi) da korporaciuli. amgvari 
interpretacia winaaRmdegobaSi unda modiodes regulirebis miznebsa da maT eti-

mologiasTan. am qvedargebSi mocemuli urTierTobebis Camocileba regulirebis 
sferosgan pirdapiri miTiTebis gziT iqna gadaWrili, magaliTad, germanul samar-

TalSi18, Tumca, zogadi saxiT, literaturaSi aRiniSneba, rom keTilsindisierebis 
Sinaarsobrivi kontrolis testi mainc vrceldeba yvela tipis xelSekrulebaze, 
romelSic figurirebs standartuli pirobebi.19 es daskvna aseve samarTliania 
qarTuli realobisaTvis, radgan ssk-is 342-e muxli abstraqtuli saxiTaa formu-

                         
17  germania, holandia, portugalia, ix. Ebers M., Consumer Law Compendium, the Consumer 

Acquis and its Transposition to Member States, Schulte-Nölke H., Twigg-Flesner C., Ebers M. (eds.), 
Universität Bielefeld, April 2007, 351. 

18  gsk-is §310, IV-Si mocemuli danawesi. Tumca aqvea aRsaniSnavi, rom individualuri 
SromiTi urTierTobebis regulireba mainc ZalaSi rCeba saTanado modifikaciebiT (ix. 
miT. normis me-2 da me-3 winad.). 

19  ix. §307-Tan dakavSirebuli Canaweri: Fauvarque-Cosson B., Mazeaud D. (eds.), European Contract 
Law, Materials for a Common Frame of Reference: Terminology, Guiding Principles, Model Rules, Sellier, 
European Publishers, 2008, 527. 
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lirebuli. es normebi20 sistemurad saxelSekrulebo samarTlis zogad nawilSia 
mocemuli da hipoTezurad gamosayenebeli unda iyos rogorc saqorwino21 xel-

Sekrulebebis, samemkvidreo, ise sakorporacio samarTliT regulirebuli gari-

gebebis mimarT.22  

                         
20  miuxedavad sistemuri adgilisa, maTSi ar Sedis samomxmareblo xelSekrulebebze spe-

cialurad gaTvlili (ssk-is 343-e, I, 347-e da 348-e muxlebi) normebi; tipurad stan-
dartuli pirobebiT samomxmareblo nasyidoba da nardoba/momsaxureba ideba (Tumca, 
farTo gagebiT, sxva saxis xelSekrulebebic, mag., sacxovrebeli farTis qiravnoba, 
samomxmareblo sesxi, imave statusSi eqceva) da es nakleb Sanss iZleva, samemkvidreo, 
saojaxo da sakorporacio samarTliT regulirebuli garigebebi moeqces am 
mowesrigebis sferoSi, Tumca srulad ver gamoricxavs amas. 

21  saqorwino xelSekruleba, ssk-is 1174-e muxlis mixedviT, rTuli werilobiTi formiT 
unda gaformdes da, „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis 
damtkicebis Taobaze iusticiis ministris 2010 wlis №71 brZanebis (ix. <https://matsne. 
gov.ge/ka/document/view/1010061>) me-15, I muxlis mixedviT, notariusi srulad CarTulia 
SeTanxmebis Sinaarsis kanonmdeblobasTan Sesabamisobis Sefasebis procesSi. 
miuxedavad amisa, imperativebi, romelTan Sesabamisobasac amowmebs notariusi, 
valdebulebaTa disproporciis eqstremalurad maRal dones iTvaliswinebs, mag., 
„...pirobebi, romlebic mZime mdgomareobaSi ayenebs erT-erT meuRles“ – ssk-is 1179-e, 
II muxli, „...pirobebi, romlebic ukiduresad araxelsayrel mdgomareobaSi ayenebs 
erT-erT meuRles“ – 1181-e muxli, rac tovebs naklebad xelsayreli, Tumca ssk-is 346-
e muxlis mixedviT, mainc keTilsindisierebis sawinaaRmdego pirobebis SeTanxmebis 
albaTobas. 

22 am TvalsazrisiT, sayuradReboa uzenaesi sasamarTlos 2015 wlis №as-28-25-2015 
ganCineba. sakasacio sasamarTlo daeTanxma saapelacio sasamarTlos mosazrebas ssk-
is 343-e muxlis samarTlebriv safuZvlad gamoyenebis Sesaxeb Semdeg faqtobriv 
garemoebebze: mopasuxe fizikuri piris mier SeZenil iqna sacxovrebeli bina 
mravalbinian korpusSi. nasyidobis xelSekrulebiT ganisazRvra, rom myidveli 
xdeboda binaTamxanagobis wevri, riTac kisrulobda wesdebiT gaTvaliswinebul yvela 
valdebulebas. amxanagobas, Tavis mxriv, gaformebuli hqonda garigeba mesame pirTan 
saerTo sargeblobaSi arsebuli farTebis movlis Sesaxeb, romlis safasuris 
anazRarebac iyo am mesame piris mier Setanili sarCelis sagani. gadawyvetileba 
sayuradReboa, erTi mxriv, imdenad, ramdenadac samarTlebriv safuZvlad sasa-
marTlos mier ssk-is 343-e muxlis miTiTeba gulisxmobs imas, rom wesebi, romlebic 
amxanagobis wesdebaSia mocemuli, sasamarTlos mier aRqmul iqna standartul 
pirobebad. amavdroulad, meore mxriv, amxanagobis Sida urTierTobebi Tvisebrivad 
axlosaa korporatiuli tipis saxelSekrulebo urTierTobasTan. es sakiTxebi specia-
luri mowesrigebis sagania 2007 wlis №5277 kanoniT binaTmesakuTreTa amxanagobis 
Sesaxeb, <https://matsne.gov.ge/ka/document/view/19798>. piroba, romelic nasyidobis xelSek-
rulebiT iyo gaTvaliswinebuli, am kanonSi gaTvaliswinebuli erT-erTi wesia. am-
denad, saTuoa masTan mimarTebiT ssk-is 343-e muxlis gamoyeneba. sxva sakiTxia 
amxanagobis mier mesame pirTa winaSe nakisri valdebulebebis mis pirvandel wevrsa da 
axal mesakuTres Soris dadebuli nasyidobis xelSekrulebis nawilad moazreba – 
rTulia, magram mainc dasaSvebia. cxadia, nasyidobis dadebisas informaciis 
miuwodebloba myidvelisaTvis nivTze arsebuli uflebrivi tvirTis Taobaze 
winasaxelSekrulebo valdebulebis darRvevad SeiZleba Sefasdes da es 
gamomdinareobs am kanonis 21-e, II, T) muxlidan. es nawili standartuli pirobebis 
WrilSi SeiZleba iqnes gaazrebuli, rac, faqtobrivad, gaakeTa kidevac jer 
saapelacio sasamarTlom, xolo Semdeg daadastura kasaciam. es Sefaseba bevr 
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3. standartuli pirobis Sinaarsi 

 
saxelSekrulebo urTierTobaTa regulireba, upirvelesad, efuZneba mxareTa 

SeTanxmebas da, Tuki raime sakiTxze mxareTa mier konsensusi ar aris miRweuli, saka-

nonmdeblo normebi iZleva konfliqtis gadawyvetis meqanizmebs sxvadasxva xasiaTis 
danawesebiT, romelTa Soris umetesobac dispoziciuria (ius dispositivum).23 dispozi-

ciuri normebi mxolod kanonmdeblis mier warmodgenili „SeTavazebaa“, romelTa 
Secvlac mxareebs SeuZliaT. ufro metic, maT SeuZliaT, SeaTanxmon kanoniT gauTva-

liswinebeli wesebi, nebis avtonomiis principidan gamomdinare, ssk-is me-10 muxlis 
mixedviT. Sesabamisad, SeTanxmebis sakmarisad didi areali subieqts sTavazobs maRa-

li xarisxis Tavisuflebas, calmxrivad SesTavazos Tavisi pirobebi meore mxares. 
Tvisebrivad es imas niSnavs, rom saxelSekrulebo pirobis Semqmneli Tavisufalia, 
kanonisagan gansxvavebuli mowesrigeba gaiTvaliswinos xelSekrulebaSi an iq, sadac 
ar arsebobs kanonismieri wesi, TviTon Seqmnas moqmedebis standarti. ssk-is 342-e 
muxliTaa mocemuli es danawesi: pirobebi, „...romelTa meSveobiTac unda moxdes ka-

noniT dadgenili normebisagan gansxvavebuli an maTi Semvsebi wesebis dadgena“. es av-

tomaturad gulisxmobs imas, rom kanonismieri Sinaarsis mqone SeTanxmebebi arcerT 
SemTxvevaSi ar CaiTvleba standartul pirobebad.  

am kuTxiT, gansakuTrebiT xazgasasmelia Semdegi viTareba: dRes samomxmareblo 
garigebaTa specialuri mowesrigeba minimumamdea dayvanili qarTul kanonmdeblo-

baSi. samomxmareblo da, Cveulebriv, Tanaswor mxareTa Soris gaformebul garige-

bebs kanonmdebeli TiTqmis ar mijnavs. Sesabamisad, ssk moicavs, zogadad, yvela ker-

ZosamarTlebriv saxelSekrulebo urTierTobas nebismier subieqts Soris, sadac 
mxareTa de facto Tanasworoba ivaraudeba da arcerTi maTgani gansakuTrebuli prefe-

renciiT ar sargeblobs am konteqstiT. es mas mere, rac gauqmda 1996 wlis kanoni 
momxmarebelTa uflebebis dacvis Sesaxeb24, romelSic xarvezulad, Tumca mainc gaT-

valiswinebuli iyo momxmareblis dacvis meqanizmebi. amdagvarad, standartuli pi-

robis kontrolis gamoyenebiT viRebT iseT Sedegs, rom ssk-is danawesebi anacvlebs 
arakeTilsindisier pirobas, Tumca es mainc ar aris sakmarisi Tanamedrove standar-

tebis Tvalsawieridan. magaliTad, asocirebis SeTanxmebis XXIX danarTiT gaTvalis-

winebulia samomxmareblo saqonlis nasyidobisa da masTan dakavSirebuli garantie-

                                                                             
sakamaTo sakiTxs wamowevs, Tumca igi cxadyofs, rom sakiTxi safuZvlianadaa 
gasaazrebeli mowesrigebis sistemis TvalsazrisiT. 

23  Sead. CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia kerZo samar-
TalSi, sadisertacio naSromi, Tsu, 2010, 7-9, <https://www.tsu.ge/data/file_db/faculty-law-pub-
lic/sofio_chachava.pdf>; Markesinis B., Unberath H., Johnston A., German Law of Contracts, A Com-
parative Treaties, 2nd ed., Hart Publishing, 2006, 46. 

24  ix. <https://matsne.gov.ge/ka/document/view/37780> (dokumenti damuSavebis stadiaSia, ro-
gorc saarqivo). 
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bis zogierTi aspeqtis Sesaxeb 1999/44/EC evropuli direqtivis25 implementaciis val-

debuleba. direqtivis me-3 muxlis me-3 punqtis mixedviT, naklovani produqtis miwo-

debisas momxmareblis pirveladi moTxovnebia nivTis SekeTeba an axliT Secvla. am 

oridan igi TviTon akeTebs arCevans. gamyidvels SeuZlia, uari Tqvas momxmareblis 

arCevanze, Tu es misTvis „aragonivrulad“ did xarjs iwvevs meore alternativasTan 

SedarebiT. ssk-is 490-e, III muxliT identuri26, direqtivis Sesabamisi, reJimia gaTva-

liswinebuli, Tumca masSi aRaraa mocemuli is faqtori, romelic, direqtivis mixed-

viT, aucilebelia „gonivrulobis“ Sesafaseblad. direqtiviT, gonivrulobis Sefa-

sebisas iTvaliswineben im „mniSvnelovan diskomforts“ (significant inconvenience), rome-

lic momxmarebels SeiZleba Seeqmnas gamyidvelis mxridan Sesagebelis arsebobisas. 

amgvari diskomfortis arseboba gamyidvels Sesagebls arTmevs da es samomxmareblo 

nasyidobaSi dacvis specialuri meqanizmia, rac Cveulebrivi nasyidobis SemTxvevaSi 

ar aris gasaTvaliswinebeli. cxadia, rom qarTuli mowesrigebis amgvari xarvezebi 

aisaxeba saboloo samarTlebriv SedegSi ssk-iT gaTvaliswinebuli zogadi normebis 

gamoyenebisas, rac aucilebeli xdeba standartuli pirobebis baTilobisas. 

maSin, rodesac xelSekrulebis mxare cvlis kanonismier mowesrigebas, mas miaC-

nia, rom samarTlianobisa da balansis is standarti, romelic kanonmdebelma miiCnia 

mizanSewonilad, misTvis gamousadegari da miuRebelia. cxadia, rom aq ukve gvaqvs ad-

resati mxaris interesebis ugulebelyofis safrTxe. sakanonmdeblo mowesrigebis-

gan gansxvavebuli wesebi, umetesad, pasuxismgeblobis gamomricxavi debulebebiT ga-

moixateba, Tumca asevea magaliTebi Sesrulebis drosa da adgilTan dakavSirebuli 

pirobebis gansxvavebuli formatis Seqmnis TvalsazrisiT. gansakuTrebiT radika-

luri pasuxismgeblobis gamomricxavi debulebebi, zogadad, imperatiulad iblo-

keba kanonmdeblis mier27 xSir SemTxvevaSi, Tumca standartuli pirobebisas SezR-

udvebi miT ufroa regulirebis sagani.28 pasuxismgeblobis gamomricxavi debulebe-

bi xelSekrulebaSi Tvisebriv identurobas avlens valis patiebis institutTan. es 

ukanaskneli calkea regulirebuli, rogorc garigebis erT-erTi variacia. amgvari 

SeTanxmebebi daSvebulia da, ufro metic, nebis gamovlenas aranairi formaluri 

moTxovnebi ar waeyeneba; SesaZlebelia, aseve konkludenturi moqmedebebis meSveo-

                         
25  ix. <http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31999L0044&from=EN >.  
26  Tumca ix. gansxvavebuli mosazrebac ssk-is 490-e muxlSi moTxovnaze uflebamosili 

mxaris Sesaxeb: CaCava s., 490-e muxlis komentari, me-17 veli, germaniis saerTaSoriso 
TanamSromlobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) 
GmbH) da amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis 
damoukideblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis 
mxardaWeris proeqtebis (PROLoG) erToblivi proeqti. ix. < http://www.gccc.ge>. 

27  mag., ssk-is 495-e muxli – nivTobrivi naklis gamo gamyidvelis ganzraxi braleu-
lobisas pasuxismgeblobis gamoricxvis Sesaxeb SeTanxmebis baTiloba. 

28  saerTo samarTlis midgomis Sesaxeb amgvar saxelSekrulebo debulebebze ix. Treitel G., 
The Law of Contract, Eleventh Edition, Thomson/Sweet and Maxwel, Gloucester (UK), 2003, 215 da 
Semdg.  
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biTac dadgindes patiebis Sinaarsi.29 amdenad, gamodis, rom is mizani, romliskenac 

midis mxare standartuli pirobebiT, SesaZloa, miRweul iqnes calke SeTanxmebiT va-

lis patiebis meSveobiT. Tumca ramdenadaa samarTliani, rom es mowesrigeba gav-

rceldes standartul pirobebze, romlebsac Tvisebrivad winaswar pasuxismgeblo-

bis gamomricxavis Sinaarsi aqvT, kiTxvis niSnis qveS unda dadges. standartuli pi-

robis erT-erTi maxasiaTebeli, romelzec detalurad mogvianebiT gveqneba saubari, 

is aris, rom adresats mis Sinaarsze zegavlena ara aqvs. valis patiebis Sinaarsi ki Se-

Tanxmebis ZiriTadi sagania, romelze konsensusis miRwevis gareSec xelSekruleba ar 

arsebobs. aqedan gamomdinare, standartuli pirobebis meSveobiT valis („winaswar“) 

patiebis samarTlebrivi Sedegis upirobod miRweva SeuZlebeli unda iyos; piroba ki 

is aris, rom am SemTxvevaSi aseTi SeTanxmeba unda daeqvemdebaros ssk-is 343-e da Sem-

dgomi normebiT kontrolis testebs, radgan es normebi specialuria valis patiebis 

Taobaze normebTan SedarebiT.30 

meore mxriv, rodesac mouwesrigebeli urTierTobis avtonomiur regulireba-

ze gvaqvs saubari, inovaciuroba safrTxis Semcveli ar unda iyos. subieqtur miswra-

febebs urTierTsasargeblo xasiaTic SeiZleba hqondes da mxolod axali wesi, Tavis-

Tavad, ver Seqmnis gansakuTrebuli kontrolis aucileblobas. saubaria calmxri-

vad31, winaswar Camoyalibebul pirobebze, romelTac erTi mxare warudgens da sTava-

zobs meores, Tumca am ukanasknels ara aqvs saSualeba, zegavlena moaxdinos maT Sina-

arsze.32 ukanaskneli Tavisebureba imas gulisxmobs, rom SemTavazebeli ar Secvlis 

Tavis pirobas, miuxedavad adresatis pretenziisa da ukanasknels uwevs „Tanxmobis“ 

gamoxatva, imis gaTvaliswinebiTac, rom SeiZleba ar awyobdes wesi.33 

                         
29  ix. svanaZe g., ssk-is 448-e muxlis komentari, gansakuTrebiT me-12 veli, germaniis 

saerTaSoriso TanamSromlobis sazogadoebisa (Deutsche Gesellschaft für Internationale 
Zusammenarbeit (GIZ) GmbH) da amerikis saerTaSoriso ganviTarebis saagentos (USAID) 
marTlmsajulebis damoukideblobisa da samarTlebrivi gaZlierebis (JILEP), aseve 
kanonis uzenaesobis mxardaWeris proeqtebis (PROLoG) erToblivi proeqti. ix. 
<http://www.gccc.ge>. 

30  es sakiTxi mWidro kavSirSia imasTan, SeiZleba Tu ara, xelSekrulebis arsebiTi pi-
roba, ssk-is 327-e muxlis mixedviT, ganxilul iqnes standartul pirobad. ix. 
winamdebare naSromis Semdeg qveTavSi mocemuli msjeloba.  

31  ssk-is 342-e muxlis me-2 nawili. individualurad molaparakebuli piroba ar iTvleba 
standartulad. kontrastisaTvis, direqtivamde arsebuli franguli modeli, maga-
liTad, individualurad molaparakebul pirobebsac uqvemdebarebda statutorul 
kontrols. miuxedavad imisa, rom CamoTvlili wesebidan xelSekrulebaSi zogierTi 
SeiZleba individualurad SeTanxmebuli iyos, es ar cvlis yvela danarCenis 
standartul statuss — 93/13/EEC direqtivis me-3 muxlis me-2 punqtis meore abzaci. 

32  93/13/EEC direqtivis me-3 muxlis me-2 punqti. es kriteriumi pirdapiri formulirebiT 
ar aris mocemuli ssk-Si, Tumca gamomdinareobs 342-e muxlis me-3 nawilidan. 

33  e.w. Take it or leave (aiRe an Tavi daanebe) maneriT. ix. Zerres T., Principles of German Law on 
Standard Terms of the Contract, Jurawelt, online publication, 2011, 3, http://www.jurawelt.com/sun-
rise/media/mediafiles/14586/German_Standard_Terms_of_Contract_Thomas_Zerres.pdf >. 
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3.1. arsebiTi pirobebi 

 
ssk-is 327-e muxlis mixedviT, xelSekruleba dadebulad iTvleba, Tuki mxare-

ebi mis yvela arsebiT pirobaze SeTanxmdnen. amavdroulad, ssk-is 62-e muxlis mi-

xedviT, garigebis nawilis baTiloba ar iwvevs mis baTilobas mTlianobaSi, Tuki 

problemuri nawilis gareSe nebis gamovlenam mainc SeiZleba iarsebos. standar-

tuli pirobebis kontrolis samarTlebrivi Sedegi an sruliad gamoricxavs xar-

vezuli pirobis mboWav xasiaTs, an baTilad aqcevs saxelSekrulebo wess, romelic 

ewinaaRmdegeba keTilsindisierebis princips.  

aqedan gamomdinare, gadamwyveti mniSvneloba aqvs imas, SesaZlebelia Tu ara 

kontrols daqvemdebarebuli piroba iyos arsebiTi, radgan amgvari saxelSekru-

lebo debulebis kiTxvis niSnis qveS dasma gamoiwvevs mTlianad xelSekrulebis 

arseboba-ararsebobis sakiTxis wamowevas. qarTul samecniero wyaroebSi gamoT-

qmulia mosazreba, rom standartul pirobad SeiZleba dakvalificirdes yvela sa-

xelSekrulebo piroba, maT Soris: fasi, Sesrulebis dro Tu sxva ram.34 arsebiTad 

kanonmdebeli miiCnevs kanoniT gansazRvrul pirobas, romelic qmnis calkeuli 

xelSekrulebis tips an imgvar saxelSekrulebo pirobas, romelzec erT-erTi mxa-

ris moTxovniT SeTanxmeba unda iqnes miRweuli.35 magaliTad, nasyidobisaTvis36 

nivTis aRweriloba37 (romelze sakuTrebis uflebis gadacemasac kisrulobs gam-

yidveli) imgvari pirobaa, romlis gaqrobac warmoudgenelia. amasTan, am pirobis 

keTilsindisierebis TvalsazrisiT Semowmeba logikurad midis Semxvedri Sesru-

lebis — fasis — adekvaturobis Semowmebamde. Tavis mxriv, fasis adekvaturobis 

Taobaze SeiZleba, TavisTavad, iTqvas, rom SesaZloa, SemTavazebelma sust mxares 

Tavs moaxvios sasurveli odenoba, Tumca, amavdroulad, misi kiTxvis niSnis qveS 

dasma, Tu igi Tavidanve cxadi, gansazRvruli da araorazrovani iyo, ar unda iyos 

                         
34  zoiZe b., 342-e muxlis komentari, saqarTvelos samoaqlaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTlis zogadi nawili, Tb., 2001, 182; aseve, aladaSvili a., 
342-e muxlis komentari, germaniis saerTaSoriso TanamSromlobis sazogadoebisa (Deu-
tsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da amerikis saerTaSoriso ganvi-
Tarebis saagentos (USAID) marTlmsajulebis damoukideblobisa da samarTlebrivi gaZ-
lierebis (JILEP), aseve kanonis uzenaesobis mxardaWeris proeqtebis (PROLoG) erToblivi 
proeqti. 

35  ssk-is 327-e II muxli. 
36  ssk-is 447-e I muxli. 
37 saintereso midgoma aqvs did britaneTs am sakiTxis mimarT 2015 wlis kanoniT mom-

xmarebelTa uflebebis Sesaxeb (romlis meSveobiTac ganxorcielda momxmarebelTa 
ZiriTadi uflebebis konsolidireba); me-2 danarTs (Schedule) – e.w. saxelSekrulebo 
pirobebis „ruxi“ sia – daemata (me-12) piroba, romlis mixedviTac movaWres (trader) eZ-
leva ufleba, Secvalos xelSekrulebis ZiriTadi sagnis Tvisebebi mas mere, rac 
xelSekruleba ZalaSia momxmareblisTvis. aqtis teqsti ix. <http://www.legislation.gov.uk/ 
ukpga/2015/15/schedule/2>. aseve ix. Guidance on the unfair contract terms provisions in the Consumer 
Rights Act 2015, Competition and Markets Authority, <https://www.gov.uk/government/uploads/system/ 
uploads/attachment_data/file/450440/Unfair_Terms_Main_Guidance.pdf>. 
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mizanSewonili standartuli pirobebis kontrolis reJimSi. fasi sasyidliani ga-

rigebis konstituciuri Semadgenelia. ssk-is 343-e muxli wesis xelSekrulebis Se-

madgenel nawilad gadaqcevis procedurazea aqcentirebuli, xolo Semdgomi nor-

mebi xelSekrulebaSi pirobis keTilsindisierebis damdgeni wesebia. orive Sem-

TxvevaSi namdvili xelSekrulebis arsebobaa aucilebeli. aucilebeli Semadgen-

lis gabaTileba an ararseboba ki am winapirobis gaqrobas iwvevs da sakontroloc 

araferi rCeba. aqedan gamomdinare, pirobis standartulad kvalifikaciisaTvis 

aucilebeli unda iyos is, rom xelSekrulebaSi misi Seutanloba an baTiloba ga-

mosworebuli iyos interpretaciis gziT. winaaRmdeg SemTxvevaSi, urTierToba sa-

xelSekrulebodan kanonismier CarCoSi gadadis. 

zogierT SemTxvevaSi, kanonmdebeli, gamonaklisis saxiT, arsebiTi pirobis 

SeTanxmebis momentSi fasis gansazRvraze liberaluri midgomiT gamoirCeva: nas-

yidobisas38, 447-e, III muxliT, SeTanxmebis dros fasis dakonkretebas mniSvneloba 

ara aqvs da kanonmdebeli uSvebs misi momavalSi gansazRvris SesaZleblobas, Tum-

ca amis Taobaze SeTanxmeba savaldebuloa. Sesabamisad, Tuki fasis gansazRvra da-

mokidebulia obieqtur kriteriumze (momaval movlenaze, mag., msoflio sabazro 

fasze konkretuli periodisaTvis), problema ixsneba; Tuki fass gansazRvravs me-

same piri an erT-erTi mxare, amoqmeddeba ssk-is 325-e muxlis danawesi pirobis ke-

Tilsindisierebis safuZvelze gansazRvris Sesaxeb, imis gaTvaliswinebiT, rom 

calmxrivi gansazRvra ver uZlebs ssk-is 346-e muxlis tests.  

samomxmareblo garigebebisas evropuli midgoma sakiTxTan dakavSirebiT 
calsaxaa: samomxmareblo xelSekrulebebSi arakeTilsindisieri pirobebis Sesa-

xeb evropuli sabWos 1993/13/EEC direqtivis me-4 muxlis me-2 punqtiT SeuZlebe-

lia xelSekrulebis (ZiriTadi) sagnisa da anazRaurebis Sefaseba keTilsindisie-

rebis TvalsazrisiT. amis mizani is aris, rom pirdapir gamoricxos mxolod fasis 

disproporciulobis saxelSekrulebo pirobis kontroli.39 winaaRmdeg SemTxve-

vaSi, es sabazro fasis kontrolis meqanizmamde migviyvanda.40 sasamarTlo stan-

dartuli pirobebis kontrolis meqanizms ar unda iyenebdes imis Sesafaseblad, 

momxmarebelma mogebiani garigeba dado Tu ara, Rirebulebis TvalsazrisiT.41 am 

gadawyvetas winapirobad uZRvis is, rom fasis Sesaxeb debuleba martivad Camoya-

libebulia da cxadad aris gansazRvruli. es ki imas niSnavs, rom bundovani piroba 

mainc eqceva kontrolis qveS. TavisTavad, es ukanaskneli arcTu martivi da wina-

aRmdegobisagan Tavisufali wesia, radgan xelSekrulebis Semadgeneli pirobis 

                         
38  msgavsi situaciaa nardobis SemTxvevaSiac – ssk-is 630-e muxli. 
39  Sead. Weatherill S., EU Consumer Law and Policy, Elgar European Law, Cheltenham (UK), Northampton 

(USA), 2005, 121. 
40  Sead. Treitel G., The Law of Contract, Eleventh Edition, Sweet and Maxwel, Gloucester (UK), 2003, 217;  
41  Sead. Markesinis B., Unberath H., Johnston A., German Law of Contracts, A Comparative Treaties, 2nd ed., 

Hart Publishing, Oxford and Portland (Oregon), 2006, 175. 
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gadaqcevis erT-erTi mniSvnelovani winapiroba sicxadis kriteriumia, romelzec 

qveviT sagangebod gamaxvildeba yuradReba gansxvavebuli konteqstiT.  

gansaxilveli direqtiva srulad ar zRudavs fasis pirobis kontrolis Se-

saZleblobas, radgan me-8 muxli direqtivis debulebebTan SedarebiT ufro mkac-

ri dacvis meqanizmebis SemoRebis ofcias utovebs wevr qveynebs.42 

kontroli imgvari sferoebisa, sadac fasis formireba statutoruli wesiT 

xdeba, gansakuTrebuli regulirebis wyalobiT, logikurad unda iricxebodes43. 

aseTebia e.w. komunaluri gadasaxadebi: mag., wylis, gazis44, el. energiis45 Rirebu-

leba da maT miwodebasTan, aseve sxva Tanmxleb momsaxurebasTan dakavSirebuli ga-

dasaxdelebi. sakanonmdeblo fasi, TavisTavad, sajaro politikis elementebs iT-

valiswinebs da demokratiul sazogadoebaSi sajaro struqturebis mier Zalauf-

lebis borotad gamoyenebis riski konceptualurad scildeba mxolod kerZo sa-

marTlis mowesrigebis sferos.  

 praqtikaSi gamonaklisebi im zogadi wesidan, romelic ZiriTadi pirobebis 

kontrolis SeuZleblobas exeba, sakmarisze metia. isini, ZiriTadad, mimarTulia 

xelSekrulebis debulebebze, romlebic xelSekrulebis dadebis mere calmxrivad 

icvlebian da romlebzec momxmarebels winaswar aqvs Tanxmoba gacxadebuli.46 

 

3.2. „winaswar Camoyalibebuli, ...erTi mxaris mier“ 

 
standartuli pirobis metad mniSvnelovani Tviseba, romelic ssk-is 342-e 

muxliTaa gansazRvruli, aris is, rom igi winaswar unda iyos SemuSavebuli, Tumca 

amas, aseve, Tan unda axldes meore niSani — „erTi mxaris (SemTavazeblis) mier“. es 

aucilebelia imisaTvis, raTa gamoiricxos imgvar SemTxvevebSi dacvis meqanizme-

bis amoqmedeba, rodesac mxareebi erToblivad winaswar SeimuSaveben saxelSekru-

lebo pirobas, xolo nebis gamoxatva mogvianebiT xdeba, magaliTad, xelmowerebiT 

erTobliv dokumentze. es efuZneba im logikas, rom piroba standartulad mxo-

lod im SemTxvevaSi miiCneva, rodesac igi erTi mxaris interesebis gamtarebelia 

                         
42  amasTan, momxmarebelTa uflebebis dacvis Sesaxeb 2011/83/ direqtivis 32-e muxli (am 

direqtivas cvlilebebi Seaqvs 1993/13/EC direqtivaSi — damatebulia me-8a muxli) 
wevri qveynebisTvis awesebs Setyobinebis valdebulebas nebismieri Semdgomi cvli-
lebebis Sesaxeb erovnul kanonmdeblobebSi sxvadasxva sakiTxze da, maT Soris, fasis 
adekvaturobis kontrolis Sesaxeb. 

43  amgvari midgoma pirdapiraa ganmtkicebuli gsk-is §310, II-Si.  
44  mag., saqarTvelos energetikisa da wyalmomaragebis maregulirebeli erovnuli komi-

siis 2011 wlis №18 dadgenileba „wyalmomaragebis tarifebis Sesaxeb“. ix. <https:// 
matsne.gov.ge/ka/document/view/1498805>. 

45  saqarTvelos energetikisa da wyalmomaragebis maregulirebeli erovnuli komisiis 
2008 wlis №33 dadgenileba eleqtroenergiis tarifebis Sesaxeb ix. <https://matsne. 
gov.ge/ka/document/view/80698>. 

46  magaliTebi ix. Markesinis B., Unberath H., Johnston A., German Law of Contracts, A Comparative 
Treaties, 2nd ed., Hart Publishing, Oxford and Portland (Oregon), 2006, 175-176. 
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mxolod da amitomac imsaxurebs adresati mxare dacvas. es daskvna logikurad ga-

momdinareobs ssk-is 342-e, III muxlidan („uSualod mxareTa mier SeTanxmebuli“ pi-

robebis calke gamoyofa). es sakiTxi pirdapiraa dakavSirebuli iseT Semadgenlo-

basTan, rodesac winaswar werilobiT Camoyalibebuli pirobebi molaparakebebi-

sas icvleba zepiri formiT. aqvea aRsaniSnavi isic, rom es norma unda moqmedebdes 

maSinac, rodesac werilobiT SeTanxmebaSi standartuli pirobis saxiTaa gaTva-

liswinebuli wesi, romlis mixedviTac xelSekrulebaSi cvlilebebi mxolod weri-

lobiTi formiT SeiZleba iqnes Setanili.47 

 
3.3. mravaljeradad gamosayenebeli 

 
ssk-is 342-e muxliT kidev erTi kriteriumia dadgenili pirobis standartu-

lad kvalifikaciisaTvis — mravaljeradi gamoyeneba; igi indikatoria imisa, rom 

SemTavazebeli erTiani standartizebuli formiT cdilobs saqmianobis warmar-

Tvas da es unda mianiSnebdes imaze, rom iq, sadac misTvis naTelia, sxvadasxva kate-

goriis potenciur kontrahentTan eqneba saqme, Tavis dazRvevis mizniT, cdilobs 

riskebis minimizacias. kriteriumi upirobod ar gulisxmobs SemTavazeblis Zlie-

rebas, Tumca aCens eWvs, rom amgvari midgoma misi mxridan Znelad Sesacvleli iq-

neba molaparakebisas, amitomac, vgoneb, TavisTavad marto am pirobis ararseboba 

ar unda iyos gamomricxavi SeTavazebuli pirobisaTvis standartulis statusis 

misaniWeblad. es niSani aucilebeli ar aris 1993/13/EC direqtivis mixedviT, Tumca 

momdinareobs germanuli modelidan,48 sadac minimum samjer gamoyenebaze keTdeba 

aqcenti, riTac mizani xdeba cxadi, Tumca iqve keTdeba daTqma, rom pirvelive ga-

moyenebidan piroba standartulad unda dakvalificirdes.49 rogorc komentire-

bisas50, ise sasamarTlo praqtikaSi mravaljeradobis kriteriumze aqcenti qar-

                         
47 ix. kropholeri i., 125-e par.-is komentari, me-12 veli, germaniis samoqalaqo kodeqsi, 

saswavlo komentari, WeWelaSvili z. (Targm.), me-13 gadamuSavebuli gamoc., saias 
iuridiuli ganaTlebis xelSewyobis fondis gamoc. GIZ-is davalebiT, Tb., 2014, 52. 

48  Ebers M., Consumer Law Compendium, the Consumer Acquis and its Transposition to Member States, 
Schulte-Nölke H., Twigg-Flesner C., Ebers M. (eds.), Universität Bielefeld, April 2007, 352. aseve ix. 
aladaSvili a., 342-e muxlis komentari, me-5 veli, germaniis saerTaSoriso TanamSrom-
lobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da 
amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis damouki-
deblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis mxar-
daWeris proeqtebis (PROLoG) erToblivi proeqti. am kriteriumis mixedviT, pirobebi 
gamiznuli unda iyos erTze metad gamosayeneblad, Tundac imave momxmarebelTan. 

49  kropholeri i., §305-is komentari, 1-li veli, germaniis samoqalaqo kodeqsi, saswavlo 
komentari, WeWelaSvili z. (Targm.), me-13 gadamuSavebuli gamoc., saias iuridiuli 
ganaTlebis xelSewyobis fondis gamoc. GIZ-is davalebiT, Tb., 2014, 186. 

50  aladaSvili a., 342-e muxlis komentari, me-5 veli, germaniis saerTaSoriso TanamSrom-
lobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da 
amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis damouki-
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Tul realobaSi araorazrovnad keTdeba.51 Tumca, amasTan, erTgvarad ucnaurad, 
№as-376-357-2013 ganCinebaSi sakasacio sasamarTlo Tvlis, rom or sxvadasxva 

myidvelTan gaformebuli xelSekrulebebis „formaluri msgavseba“ ar qmnis teq-

stis mravaljeradi gamoyenebis mizanze dadebiTi daskvnis gamotanis SesaZleb-

lobas. es ewinaaRmdegeba ara marto zemoaRniSnul germanul praqtikas, aramed 

komentarebis im nawilsac, romlis mixedviTac, Tundac „erTsa da imave kontrahen-

tTan“ imave pirobebis gamoyeneba Sesabamis mizanze miuTiTebs. arsi normisa gamo-

yenebis raodenobaSi ki ar aris, aramed dacvis aucileblobis uzrunvelyofaSi, im 

dros, rodesac saxezea safrTxe erTi mxaris mier saxelSekrulebo TavisuflebiT 

borotad sargeblobisa, da es SesaZloa, dadasturdes ara marto gamoyenebis mra-

valjeradobiT.52, 53 

Tuki davubrundebiT samomxmareblo garigebis specifikas, Camoyalibebuli 

azri mravaljeradobasTan dakavSirebiT kidev ufro TvalSisacemi xdeba. evrope-

li kanonmdebeli Segnebulad ambobs uars am indikaturi winapirobis arsebobaze, 

raTa igi ar iqces gansakuTrebiT susti mxaris dacvis damabrkolebel garemoebad. 

                                                                             
deblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis mxar-
daWeris proeqtebis (PROLoG) erToblivi proeqti, 2. 

51  mag., uzenaesi sasamarTlos ganCinebebi saqmeebze: №as-376-357-2013, №as-755-811, sadac 
sakasacio sasamarTlo uTiTebs mravaljeradobis kriteriumis savaldebuloobasa da 
mniSvnelobaze; aseve ix. uzenaesi sasamarTlos 2011 wlis №as-1225-1245-2011 ganCineba, 
sadac fizikuri piris mier bankTan ijaris xelSekrulebaSi es ukanaskneli amtkicebda, 
rom xelSekrulebaSi mocemuli piroba iyo standartuli da usamarTlo. sakasacio 
sasamarTlos ganmartebaSi yuradReba gamaxvilda imaze, rom saxeze ar iyo mtki-
cebulebebi, romlebic daadasturebda pirobis sxva garigebebSi gamoyenebis faqts. 
amiT xazi gaesva mravaljeradobis indikatur mniSvnelobas.  

52  aq saubari gvaqvs principulad ori midgomis urTierTmimarTebaze: erTi germanul 
models efuZneba, sadac yvela tipis – biznes–samomxmareblo, biznes–biznesis da Cveu-
lebriv fizikur pirebs Soris garigebaTa – stanadartuli pirobebi kontroldeba da 
erTgvari „Semakavebeli“ faqtori mravaljeradad gamoyenebis kriteriumia da, meore 
mxriv, e.w. franguli modeli, dafuZnebuli „(uflebis/mdgomareobis) borotad“ 
gamoyenebis Teoriaze, romlis mixedviTac garigebaTa gradacia saxeze ar aris; 
mTavaria, arsebobdes erTi mxaris Zlieri pozicia da misi „aramarTlzomierad“ 
gamoyenebis mcdeloba. es imas niSnavs, rom TviT individualurad molaparakebuli 
pirobebic ki kontrols daqvemdebarebulia. evropuli sasamarTlo (European Court of 
Justice) gaerTianebul saqmeebSi – C-240/98 to C-244/98 – Océano Grupo Editorial SA v. Murciano 
Quintero [2000] ECR I-04941, aseve saqmeSi – C-168/05 – Elisa María Mostaza Claro v. Centro Móvil 
Milenium SL [2006] ECR I-10421 „(uflebis/mdgomareobis) borotad“ gamoyenebis Teorias 
emxroba. Sead. Ebers M., Consumer Law Compendium, the Consumer Acquis and its Transposition to 
Member States, Schulte-Nölke H., Twigg-Flesner C., Ebers M. (eds.), Universität Bielefeld, April 2007, 
351-353.  

53  sakasacio sasamarTlom №as-1225-1245-2011 ganCinebaSi (ix. 50-e sq.), garda mravalje-
radobis kriteriumisa, yuradReba gaamaxvila imaze, rom banki sakmaod Zlieri or-
ganizacia iyo, romelic „flobda sakmaris resursebs xelSekrulebis dadebisas 
kvalificiuri iuridiuli konsultaciis misaRebad“. amiT sasamarTlom xazi gausva 
mTavar mizans, dadgeniliyo saxelSekrulebo mxaris sisuste, rac keTilsindisierebis 
umTavresi winapirobaa. 
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germaniis samoqalaqo kodeqsis (SemdgomSi — gsk) §310, III, 2-Si mocemuli norma swo-

red am mosazrebis gaziarebis niSania: am normiT germanul modelSic uari iTqva 

gansaxilvel kriteriumze samomxmareblo garigebebisas. logikurad es efuZneba 

Znelad gabaTilebad prezumfcias, rom samomxmareblo garigebebSi momxmareblis 

poziciebi araTanabaria biznesTan mimarTebiT da sruliad ara aqvs mniSvneloba, 

biznesi ramdenjerme apirebs standartuli pirobebis gamoyenebas Tu ar. Teoriu-

lad Tanaswor mxareTa Soris ki konkretuli faqtobrivi garemoebebidan gamomdi-

nare, yovel jerze undas dadgindes uTanasworobis faqti.  

ssk-is 342-e muxlis dRes moqmedi formulireba amgvari detalizaciis SesaZ-

leblobas naklebad iZleva.  

 
3.4. individualurad da detalurad molaparakebuli pirobis 

upiratesoba da forma 

 
erTi mxriv, ssk-is 342-e muxli iTvaliswinebs wess, romlis mixedviTac deta-

lurad SeTanxmebuli pirobebi ar iTvleba standartul pirobebad (me-2 nawili) 

da, meore mxriv, individualurad SeTanxmebul pirobebs aniWebs upiratesobas wi-

naswar SemuSavebul wesebTan SedarebiT (me-3 nawili).  

me-2 nawili ganuyofel kavSirSia pirobis wardgenasTan adresatisTvis imdag-

varad, rom moiTxoveba masze Tanxmoba da ar arsebobs pirobis Sinaarsze zegavle-

nis moxdenis SesaZlebloba. Sesabamisad, SemTavazebeli arc ganixilavs SesaZleb-

lobas, rom CaerTos molaparakebebSi da wavides kompromisze meore mxaresTan. 

mxolod wardgena ver imetyvelebs imaze, rom meore mxares SeeZlo Sinaarsis 

cvlileba da amisaTvis SemTavazeblis mzadyofnaze raime miniSneba mainc unda ar-

sebobdes, rom igi mzadaa ganxilvisaTvis.54 me-2 nawilis logikidan gamomdinare-

obs me-3 nawilSi gansazRvruli wesi, rom individualurad molaparakebul piro-

bebs eniWeba upiratesoba. procesze wardgenili mtkicebulebebi, romlebic Sem-

TavazeblisaTvis sasargeblo Sinaarsze metyvelebs, adresatis mxridan Znelad 

uarsayofia da, Sesabamisad, wesi yovelgvar azrs dakargavda, Tuki adresatis sam-

tkicebeli iqneboda, rom mas ar hqonda SesaZlebloba, zegavlena moexdina SeTava-

zebuli pirobis Sinaarsze. aqedan gamomdinare, is, rom konkretuli piroba deta-

lurad iqna molaparakebuli mxareebs Soris, SemTavazeblis samtkicebeli unda 

iyos. mtkicebis am tvirTs evropeli kanonmdebeli 1993/13/EC direqtivis me-3 mux-

lis me-2 punqtis bolo abzaciT bizness akisrebs. gamodis, adresatis mier mxo-

lod imis damtkicebaRa rCeba, rom standartuli piroba meore mxaris mier aris 
wardgenili. amis mere ki mopasuxezea, daamtkicos realuri molaparakebis arse-

                         
54  kropholeri i., § 305-is komentari, me-2 veli, germaniis samoqalaqo kodeqsi, saswavlo 

komentari, WeWelaSvili z. (Targm.), me-13 gadamuSavebuli gamoc., saias iuridiuli ga-
naTlebis xelSewyobis fondis gamoc. GIZ-is davalebiT, Tb., 2014, 186. 
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boba, anu is, rom man yvelaferi gaakeTa, raTa meore mxares hqonoda SesaZleblo-

ba, Tavisi interesebi gaeTvaliswinebina sadavo wesis Seqmnisas.  
am msjelobidan gamomdinare, kidev erTi daskvna SeiZleba gakeTdes: kerZod: 

molaparakebebis procesis faqtobrivi garemoebebis TvalsazrisiT, yvela saxis 
mtkicebulebebi Tanabari Zalis mqoned unda ganixilebodes. 

sxva mxriv, sainteresoa, rogor gamoiyureba mocemuli danawesebi SemTava-

zeblis Tvalsawieridan. es sakiTxi unda ganvixiloT formasTan kavSirSi. kanon-

mdebeli aranair SezRudvas ar iTvaliswinebs nebis gamovlenis formasTan dakav-

SirebiT (Sesabamisad, piroba SeiZleba zepirad an sxva formiT SeTanxmdes). weri-

lobiT Sedgenili xelSekrulebis teqsti an misi Tanmxlebi standartuli pirobe-

bi nebismieri saxiT imgvari mtkicebulebaa, romelic SeTanxmebis Sinaarsis sisru-

lesa da saboloobaze sakmarisad damajerebel suraTs unda qmnides. es imas niS-

navs, rom SemTavazebeli upirates mdgomareobaSia da igi yovelTvis gausvams xazs 
imas, rom cxadi, araorazrovani saxelSekrulebo piroba, romelzec adresats xe-

li aqvs mowerili, molaparakebis Sedegad miRweuli kompromisis gamoxatulebaa. 
analogiuri mtkicebis saSualeba mas naklebad unda hqondes, rodesac pirobis in-

terpretacia gansxvavebuladac SeiZleba, Tumca es SemTxveva kvlav sicxadis kri-

teriumTanaa SexebaSi. Tuki werilobiTi piroba naTelia, Tanaswor poziciebSi 
myof mxareTa Soris dadebul xelSekrulebaSi sawinaaRmdegoze aqcenti aseve we-

rilobiTi dokumentiT unda iqnes gamagrebuli da sxvagvari mtkicebulebebi ar 
unda iyos dasaSvebi. amis sawinaaRmdegod, maSin, rodesac adresati amtkicebs, 
rom mis mier xelmowerili dokumenti meore mxaris mieraa wardgenili da mtkice-

bis tvirTis Sebrunebis wesi moqmedebs, igi aRarc unda Seecados damatebiTi 
mtkicebulebebis mopovebas, xolo imisTvis, rom prezumfciam imoqmedos, mxolod 
werilobiTi dokumentisa da axsna-ganmartebis warmodgena standartuli pirobe-

bis SemqmnelisaTvis sakmarisi aRar unda iyos. 
CamoTvlili maxasiaTeblebis mqone pirobebi Semowmebis or etaps eqvemdeba-

reba: a) proceduruli keTilsindisierebisa da b) Sinaarsobrivi keTilsindisie-

rebis testebs. 
 

4. proceduruli keTilsindisierebis testi 

 
4.1. sxvadasxva tipis garigebebis gamijvna  

 
ssk-is 343-e muxliT ori sxvadasxva testi moqmedebs, imis mixedviT, garigeba-

Si adresati mewarmea Tu ara. pirdapiri Canaweri, rom muxlis 1-li nawili samom-

xmareblo garigebas exeba, ar aris, Tumca mravaljeradad gamosayenebeli piroba, 

umeteswilad, biznesis mieraa SemuSavebuli, romelsac igi yoveldRiur garige-

bebSi iyenebs da, cxadia, rom garigebaTa umravlesoba, romelzec 1-li nawili 

vrceldeba, swored momxmarebelTa monawileobiT ideba. amasTan, ssk-is 347-e da 
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348-e muxlebis arseboba (sadac figurirebs fraza „fizikuri pirebis mimarT, rom-

lebic ar misdeven samewarmeo saqmianobas“) am logikas kidev ufro amyarebs. te-

leologiuri ganmartebis meTodi iqiTken gvibiZgebs, rom es daskvna kidev ufro 

gaZlierdes. normebis SemuSaveba kanonmdebels xom swored yoveldRiuri, „araor-

dinaruli“ (igulisxmeba mciredi Rirebulebis, samomxmareblo konteqstiT, swra-

fad dasadebi da yvela pirobaze individualurad SeTanxmebis SesaZleblobas 

moklebuli) situaciebis mosawesrigeblad dasWirda. eqvemdebareba Tu ara or 

aramewarme fizikur pirs Soris dadebuli garigebebi 1-l nawilSi mocemul tests, 

saTuoa, radgan mravaljeradobis kriteriumi am tipis SeTanxmebebs logikurad 

unda gamoricxavdes, Tumca „(uflebis/mdgomareobis) borotad“ gamoyenebis Sem-

Txvevebi potenciurad aseT garigebebSic SeiZleba arsebobdes. 

 ssk-is 343-e, II muxli standartuli pirobebis xelSekrulebis Semadgenel 

nawilad gadaqcevisaTvis pirvelisagan gansxvavebul, Semsubuqebul tests iTva-

liswinebs adresati mewarmeebis monawileobisas. 

 
4.2. samomxmareblo garigebebi 

 
samomxmareblo garigebebSi proceduruli keTilsindisierebis testi gu-

lisxmobs im winapirobebis Semowmebas, romlebic unda dakmayofildes imisTvis, 

rom standartuli piroba xelSekrulebis Semadgenel nawilad gadaiqces. gansa-

xilveli winapirobebi kumulaciurad (erTdroulad)55 unda iyos saxeze. isini or 

jgufad SeiZleba davyoT — „sicxadisa“ da „nebayoflobis“ moTxovnebi. sicxade, 

Tavis mxriv, saxezea, Tu momxmarebels specialurad mieTiTa56, rom arsebobs stan-

dartuli piroba, romelic advilad xelmisawvdomia xelSekrulebis dadebamde57; 

                         
55  aladaSvili a., 343-e muxlis komentari, 1-li veli, germaniis saerTaSoriso TanamSrom-

lobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da 
amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis damouki-
deblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis mxar-
daWeris proeqtebis (PROLoG) erToblivi proeqti, 1. 

56  ssk-is 343-e muxli – TvalsaCino warwera da miTiTeba. es imas gulisxmobs, rom, maga-
liTad, werilobiTi SeTanxmebis arsebobisas miTiTeba damatebiT pirobebze pirvel an 
iseT gverdze unda iyos mocemuli, romelsac momxmarebeli aucileblad detalurad 
ecnoba da SemTavazeblis mier specialurad unda gamaxvildes yuradReba miTiTebaze 
(„avtomatur“ reJimSi dasadebi garigebebisaTvis, magaliTad, manqanebis samrecxaos 
pirobebi SesamCnev da advilad wasakiTx adgilas unda ganTavsdes). pirobebis adre-
sats cxadi warmodgena unda hqondes, rom misTvis SeTavazebuli dokumentis ur-
TierTobis maregulirebel wesebs Seicavs. 

57  magaliTad, gadaxdis qviTarze, mis ukana gverdze an gacemul samaxsovroze/miRebis 
damadasturebel dokumentze pirobebis miTiTeba ar CaiTvleba aRqmadad: erTi mxriv, 
aq saubaria imaze, rom pirobebis SemTavazebelma xelmisawvdomi unda gaxados 
Tanxmobis miRebamde; meore mxriv ki, dokumenti an forma, romelsac igi iyenebs, unda 
iZleodes SesaZleblobas, rom pirobis Sinaarsi masSi adekvaturad ganTavsdeba; amas 
garda, SemTavazeblis gulisxmierebis xarisxi imdenad maRalia, rom man unda gaiT-
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pirobis Sinaarsi vizualurad kargad aRqmadi unda iyos, rac imas gulisxmobs, 

rom, Cveulebriv, momxmarebels SeeZlos misi wakiTxva (verbalurad an sxva saxiT 

nebis gamovlenisas garemoebebzea damokidebuli aRqmadoba);58 Sinaarsi Cveuleb-

rivi, specialuri codnis armqone pirisaTvis gasagebi saxiT unda Camoyalibdes. 

kerZod, wesis Sinaarsi da misi samarTlebrivi Sedegi gasagebi unda iyos, Sesabami-

sad, rTuli iuridiuli terminologiiTa da jvaredini miTiTebebiT Sedgenili 

teqsti miuRebelia. amasTan dakavSirebiT, warmdgenis Sesagebeli SeiZleba iyos 

is, rom adresats, miuxedavad momxmareblis sisustis sawyisi varaudisa, sakmarisi 

iuridiuli kvalifikacia hqonda, raTa rTuli iuridiuli konstruqciebi adekva-

turad aReqva. sicxadis kriteriumi drois faqtorsac exeba: xelSekrulebis da-

debisas momxmarebels unda mieces sakmarisi dro pirobebis gasacnobad. es moTx-

ovna Sesrulebulia Tu ara, yoveli konkretuli situaciis mixedviT dgindeba.  

bolos, aucilebelia adresatis Tanxmoba pirobebze, romlebic konkluden-

turi formiT SeiZleba gamoixatos.59, 60 Tanxmobis arsebobis mtkicebisas, magali-

Tad, werilobiTi formiT dadebul xelSekrulebebSi gadamwyveti mniSvneloba un-

da hqondes imas, saxezea Tu ara momxmareblis xelmowera teqstis im gverdebze, 

romlebzec standartuli pirobebia mocemuli. im SemTxvevaSic ki, rodesac xel-

Sekrulebis ZiriTadi (xelmowerili) teqsti uTiTebs moculobiT danarTze, ro-

melzec xelmowera arcTu praqtikuli SeiZleba aRmoCndes, biznesi atarebs risks, 

rom miTiTebuli calke dokumenti ver iqceva xelSekrulebis Semadgenel nawilad 

da mtkicebis tvirTis simZime, rom momxmarebeli daeTanxma pirobebs, sakmaod ma-

Ralia. 

 

                                                                             
valiswinos yvela SesaZlo TvalsaCino dabrkoleba, romlebic pirobis gacnobas 
SeiZleba hqondes: mag.: momxmareblis cudi mxedveloba, wera-kiTxvis arcodna Tu sxv. 
italiuri da inglisuri praqtikis mimoxilvisaTvis ix. Nebbia P., Unfair Contract Terms in 
European Law, A Study in Comparative and EC Law, Hart Publishing, Oxford, Portland (Oregon), 2007, 
46-48. 

58  Sesabamisad, wvrili SriftiT (araordinaruli) mocemulma teqstma SeiZleba warmo-
Svas eWvebi.  

59  ix. aladaSvili a., 343-e muxlis komentari, me-3 veli, germaniis saerTaSoriso Tanam-
Sromlobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) 
da amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis damou-
kideblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis mxar-
daWeris proeqtebis (PROLoG) erToblivi proeqti, 2. konkludenturi moqmedeba ar 
igivdeba dumilTan. magaliTad, Tuki momxmareblis mier gakeTebul moTxovnaze biz-
nesi davalebis miRebaze pasuxSi standartul pirobebze uTiTebs, imiT, rom mom-
xmarebeli dums da aRar aprotestebs pirobebs, Tanxmoba „gamoxatulad“ ar iTvleba.  

60  standartuli pirobebis kontroli, zogadad, ara marto momxmareblis monawileobiT 
dadebul garigebaSi eqvemdebareba kontrols, aramed yvelanairSi. proceduruli 
kontrolis testi, Sesatyvisad, met gulisxmierebas moiTxovs mewarmis mxridan (mom-
xmarebelTan SedarebiT). ix. ssk-is 343-e muxlis me-2 nawili. 
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4.3. „arasamomxmareblo“ garigebebi 

 
mewarme adresatis mimarT standartuli pirobebis xelSekrulebis Semadge-

nel nawilad gadaqcevisaTvis mniSvnelovnad gamartivebuli proceduraa ssk-is 

343-e, II muxlis mixedviT. amgvari pirobebis ZalaSi SesvlisaTvis sakmarisia, Sem-

Tavazebelma naTlad miuTiTos, rom igi iyenebs aseT pirobebs da raime formiT 

xelmisawvdomi gaxados isini.61 es marTldeba mewarmis Tvisebrivad ufro Zlieri 

poziciebiT momxmarebelTan SedarebiT. amis gamo miiCneva, rom misi gulisxmiere-

bisa da gafrTxilebis valdebuleba ufro maRalia. misi moqmedebis standarti im 

CveulebebiTacaa ganpirobebuli, romlebic mewarmis moRvaweobis sferos nawili-

a. 

aqvea aRsaniSnavi TanxmobasTan dakavSirebuli debulebebi: Tuki momxmareb-

lis mimarT gansakuTrebuli Tanxmobis gamoxatvis aucilebloba arsebobs uSua-

lod standartul pirobebTan dakavSirebiT, mewarmesTan mimarTebiT sakmarisia 

mxolod (standartul pirobebze) miTiTebaze Tanxmobis arseboba. zogierT gansa-

kuTrebul SemTxvevaSi dumilic62 iTvleba Tanxmobad.63 

 
5. uCveulo standartuli piroba 

 

imave meqanizmiT ifiltreba e.w. uCveulo Sinaarsis standartuli piroba.64 

uCveulo pirobebSi igulisxmeba iseTi Sinaarsis saxelSekrulebo debuleba, ro-

melic SesaZloa, kavSirSi iyos saganTan, Tumca garemoebebidan da ZiriTadi SeTan-

                         
61  aladaSvili a., 343-e muxlis komentari, II nawili, me-4 veli, germaniis saerTaSoriso 

TanamSromlobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) 
GmbH) da amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis 
damoukideblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis 
mxardaWeris proeqtebis (PROLoG) erToblivi proeqti, 2; aseve ix. Zerres T., Principles of 
German Law on Standard Terms of the Contract, Jurawelt, online publication, 2011, 9. ix. <http://www. 
jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_Contract_Thomas_Zerres.pdf>. 

62 dumiliT ganxorcielebuli Tanxmobis Taobaze ix. e. baRiSvili, 334-e muxlis komentari, 
gansakuTrebiT, me-8 veli, germaniis saerTaSoriso TanamSromlobis sazogadoebisa 
(Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da amerikis saerTaSoriso 
ganviTarebis saagentos (USAID) marTlmsajulebis damoukideblobisa da 
samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis mxardaWeris proeqtebis 
(PROLoG) erToblivi proeqti, 2; aseve ix. Zerres T., Principles of German Law on Standard Terms 
of the Contract, Jurawelt, online publication, 2011, 9. ix. <http://www.jurawelt.com/sunrise/ media/media-
files/14586/German_Standard_Terms_of_Contract_Thomas_Zerres.pdf>. 

63  ssk-is 334-e da 335-e, I muxlebi. am SemTxvevebTan asocirdeba e.w. „formaTa omis“ prob-
lema, romlis gadasawyvetadac sakmaod xisti „ukanaskneli gasrolis“ principi gamoi-
yeneba. ix. Sir Treitel G., The Law of Contract, Eleventh Edition, Sweet and Maxwel, 2003, 20 da 
Semdg.; aseve, Charman M., Contract Law, Fourth Edition, Willan Publishing, Gloucester (UK), 2007, 15. 
qarTuli mowesrigebis mixedviTac, faqtobrivad, imave SedegTan gvaqvs saqme, radgan, 
Tuki standartuli pirobebis oferents pasuxoben arsebiTad TanxmobiT, Tumca Secv-
lili, sakuTari standartuli pirobebiT da pirveli mxare ise, rom yuradRebas ar 
aqcevs kontrSeTavazebas, iwyebs Sesrulebas, Tanxmdeba konkludenturi moqmedebiT.  

64  ssk-is 344-e muxli. 
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xmebis miznebidan gamomdinare, moulodneli aRmoCndes momxmareblisaTvis. mou-

lodnelobis efeqti ara marto valdebulebis Sinaarssa da mis gankerZoebulobas 

exeba, aramed pirobis adgilsac teqstSi. magaliTad, Seusabamo saTauris qveS we-

sis CarTva adresatis molodinis sawinaaRmdegod iTvleba, radgan miiCneva, rom, 

rogorc wesi, momxmarebeli detalurad ar kiTxulobs xolme teqsts da endoba 

kontrahents.65 

im SemTxvevaSi, Tuki standartuli piroba warmatebiT gaivlis proceduruli 

keTilsindisierebis tests, misi moqmedeba mainc kiTxvis niSnis qveSaa Sinaarsis 

samarTlianobis TvalsazrisiT, Tumca manamde unda ganvixiloT kidev erTi sa-

kiTxi, romelic Tavisi SinaarsiT rogorc proceduruli, ise Sinaarsobrivi ke-

Tilsindisierebis testebis niSnebs moicavs. 

 
6. bundovani standartuli piroba 

 
ssk-is 345-e muxli exeba bundovani standartuli pirobis ganmartebas. for-

mulirebaSi pirdapiri miTiTeba keTilsindisierebis Sinaarsobriv testze ar keT-

deba, Tumca es ukanaskneli SeiZleba swored iqces im gzad, romlis gamoyenebiTac 

xdeba calkeuli SemadgenlobebisaTvis gamosayenebeli wesis formireba. 

bundovanebis erTgvari ganzogadebuli klasifikacia Semdegnairia: igi SeiZ-

leba gamomdinareobdes gamoyenebuli gamonaTqvamebis orazrovnebidan, formu-

lirebis usrulobidan an wesis gavrcelebis farglebis ganusazRvrelobidan.66, 67 

aseve, SesaZlebelia, standartuli piroba TavisTavad naTeli wesis Semcveli 

iyos, Tumca ewinaaRmdegobodes xelSekrulebis sxva pirobas.  

aseT dros, cxadia, saWiro xdeba pirobis ganmarteba, raTa wesis gamoyeneba 

SesaZlebeli gaxdes da miviRoT Sesabamisi samarTlebrivi Sedegi. zogadad, xel-

SekrulebaTa ganmarteba obieqturi Sinaarsis safuZvelze xdeba — es imas gulis-

xmobs, rom gamovlenili nebis obieqtur Sinaarss unda mieniWos upiratesoba da 

                         
65  Zerres T., Principles of German Law on Standard Terms of the Contract, Jurawelt, online publication, 2011, 

11. ix. <http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_Contract_ 
Thomas_Zerres.pdf>. 

66  Oughton D., Davis M., Sourcebook on Contract Law, Second Edition, Cavendish, 2000, 205. 
67  aseve, ix. uzenaesi sasamarTlos 2014 wlis zas-291-273-2014 ganCineba. sakasacio sasa-

marTlom ganuxilvelad datova saapelacio sasamarTlos gadawyvetileba, romelSic 
sadazRvevo xelSekrulebaSi standartuli pirobis bundovnad CaTvlis mizezad miTi-
Tebul iqna fraza „msgavsi uxeSi darRvevebi“. piroba exeboda mzRvevelis mier sada-
zRvevo premiis gadaxdisagan gaTavisuflebas xelSekrulebiT CamoTvlil, mZRolis 
braleulobiT gamowveul SemTxvevebSi. sasamarTlom CaTvala, rom „bralis sakiTxis 
garkveva SefasebiTi msjelobis sakiTxia“ da xelSekrulebaSi CamoTvlil SemTxvevebsa 
da damdgar sadazRvevo SemTxvevaSi am komponentis srulyofilad Sefasebis SesaZleb-
loba ar gaaCnda „...fizikur pirs, rogorc, Cveulebriv, saRad moazrovne adamians, 
romelsac riskebis maqsimalurad dazRvevis mizani amoZravebs da am interesiT 
mimarTavs erT-erT msxvil kompanias, rogorc garkveuli istoriis matarebels da 
prestiJis mqones, rogorc sando partniors“. 
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ara Sinagan survils.68 ssk-is 345-e muxlis mixedviT, mocemuli Sinaarsis ganmarte-

bis specialuri meTodi (romelsac upiratesoba eniWeba) — e.w. contra proferentem wesi 

— adresatis sasargeblod ganmarteba. igi modificirebas ukeTebs, zogadad, nebis 

gamovlenisa da xelSekrulebis ganmartebis wesebs. momxmareblisaTvis xelsayre-

li ganmartebis wesi kidev ufro gamyarebulia direqtivis teqstiT, sadac nac-

vlad termin „xelsayrelisa“, „yvelaze xelsayreli“69 gamoiyeneba. standartuli 

pirobebis SemTxvevaSi aTvlis wertilia is, rom igi, TavisTavad, an cvlis kanonSi 

mocemul dispoziciur wess, an axals adgens imgvarad, rom igi SemTavazeblisaT-

vis iyos sasargeblo; Sesabamisad, unda vivaraudoT, rom kanonismieri (dispozici-

uri normiT gaTvaliswinebuli regulireba) wesi ufro xelsayrelia momxmarebli-

saTvis.70, 71 dispoziciuri regulirebis ararsebobisas, rodesac SemTavazebeli 

sruliad axal wess rTavs xelSekrulebaSi, situacia rTuldeba; iq, sadac, zemoT 

moyvanili klasifikaciiT, gamonaTqvamia bundovani, ganmartebis zogadi wesebis 

mixedviT, mas saerTo sacxovrebel adgilas (anda aseTi adgilis ararsebobisas, 

momxmareblis sacxovrebel adgilas) arsebuli mniSvneloba unda mivaniWoT. Tuki 

formulireba arasrulia an gavrcelebis sferoa dauzustebeli, aucilebeli un-

da xdebodes interesTa gawonasworeba, e.i. keTilsindisierebis principiT xel-

mZRvaneloba. es unda niSnavdes standartuli pirobebis Sinaarsobrivi keTilsin-

disierebis Sefasebis testis amoqmedebas (ssk-is 346-e muxlis danawesi), radgan sa-

xezea ara Cveulebrivi piroba, aramed is, romelzec adresats zegavlena ar hqonda 

                         
68 nebis ganmartebis zogadi meqanizmia obieqturi, adresatisTvis aRqmadi Sinaarsi. 

gamonaklisia ssk-is 52-e muxli, sadac namdvil Sinagan nebaze maxvildeba yuradReba 
(„obieqturi gansjis Sedegad“, „ara martooden... sityvasityviTi azridan“), es norma, 
rogorc wesi, aramiRebasavaldebulo calmxrivi nebis gamovlenaze vrceldeba; 325-e 
muxliT regulirebuli, calamxrivad (an mesame mxaris mier) gansasazRvri pirobebi 
keTilsindisierebis principis safuZvelze dgindeba; 337-e-339-e muxlebiT mocemulia 
obieqturi kriteriumebi (saerTo sacxovrebel adgilas arsebuli an aqceptantis 
sacxovrebel adgilas miRebuli mniSvneloba – gamonaTqvamebis bundovanebisas; 
xelSekrulebis SinaarsTan yvelaze axlos mdgomi mniSvneloba – urTierT-
sawinaaRmdego gamonaTqvamebis arsebobisas; savaWro Cveulebebi da tradiciebi – 
mxareTa ufleba-movaleobebis gansazRvrisas), sadac obieqturi gansjis meTodi 
dominirebs da gadamwyvetia is, Tu ra SeiZleba yofiliyo mxareTa survili.  

69  93/13/EEC direqtivis me-5 muxli. 
70  Sead. Zerres T., Principles of German Law on Standard Terms of the Contract, Jurawelt, online publication, 

2011, 9. ix. <http://www.jurawelt.com/sunrise/media/mediafiles/14586/German–Standard–Terms–of– Con-
tract –Thomas–Zerres.pdf>. 

71  dRes moqmedi saxelSekrulebo samarTlis normebi, umeteswilad, TanasworTa Soris 
arsebuli garigebebis mimarT moqmedia da kanonmdebelic am sawyisze dayrdnobiT 
akeTebs riskebisa Tu ufleba-movaleobaTa gadanawilebas mxareebs Soris. es imas 
niSnavs, rom zogadi dispoziciuri normebi ar aris gaTvlili samomxmareblo ur-
TierTobaTa specifikaze da, Sesabamisad, ganmartebisas SeTanxmebuli wesis Sinaarsis 
Canacvleba kanonis dispoziciuri normiT SesaZloa, ar gvaZlevdes saTanado Sedegs, 
„susti“ mxaris saTanadod dacvis TvalsazrisiT. 
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molaparakebebis procesSi. ukanasknel SemTxvevasTan mWidro kavSirSia sicxadisa 

da aRqmadobis moTxovna, romelic waeyeneba standartul pirobas, raTa igi iqces 

xelSekrulebis Semadgenel nawilad. es moTxovnebi gadaulaxav dabrkolebad iq-

ceva bundovani pirobis xelSekrulebis nawilad qcevisas. amdenad, Cndeba kiTxva — 

ra etapze ra unda Sefasdes? Tuki standartuli piroba atipuri SemTxvevisTvisaa 

Seqmnili, modificirebas ar ukeTebs dispoziciur wess da, amasTan, bundovanicaa, 

SeiZleba Tu ara, igi gadaiqces xelSekrulebis Semadgenel nawilad.72 Tuki piroba 

naTelia, calke aRebuli, magram ewinaaRmdegeba sxva saxelSekrulebo pirobas, 

ganmartebis zogadi wesebiT (ssk-is 338-e muxli), xelSekrulebasTan yvelaze me-

tad Sesatyvisi mniSvneloba unda iqnes gamoyenebuli. magram aqve Cndeba SesaZleb-

loba, rom urTierTsawinaaRmdego pirobebi Tavidanve amovardes xelSekrulebi-

dan, rogorc wesebi, romlebic proceduruli keTilsindiserebis tests ver uZ-

lebs. nebismieri maTganis, rogorc TavisTavad, damoukideblad cxadi pirobis, 

xelSekrulebis Semadgenel nawilad datoveba Semdgom ar unda gamoricxavdes 

ssk-is 346-e muxlis mixedviT mis Sefasebas. nebismier SemTxvevaSi, sul mcire, ke-

Tilsindisierebis Sefasebis wesi unda amoqmeddes, radgan sxva SemTxvevaSi mivi-

RebT ssk-is 345-e muxlis sawinaaRmdego samarTlebriv Sedegs. aqvea mosayvani Sem-

Txveva, rodesac nebismieri zemoaRniSnuli gziT xelSekrulebas akldeba nawili, 

romelic aucilebelia da ar gvaqvs arc kanoniT da arc cxadi SeTanxmebis saxiT. 

es yvelaze rTuli SemTxveva gadawyvetas e.w. „xarvezis Sevsebis“73 ganmartebis me-

TodiT eqvemdebareba, romelze detaluri msjelobac, winamdebare naSromis miz-

nebidan gamomdinare, Sors wagviyvanda.  

doqtrinaSi miTiTebulia, rom specialuri ganmartebis meTodis mizania, waa-

qezos biznesi, cxadi, konkretuli da samarTliani pirobebi Seitanos xelSekru-

lebaSi.74 winaaRmdeg SemTxvevaSi, igi ver SeZlebs, daeyrdnos pirobas, romelic 

mxolod misTvisaa sasargeblo. 

 

                         
72  es problema sawyisSive gamokveTili iyo 93/13/EEC direqtivis wevr qveynebSi imple-

mentaciis analizisas. ix. Ebers M., Consumer Law Compendium, the Consumer Acquis and its 
Transposition to Member States, Schulte-Nölke H., Twigg-Flesner C., Ebers M. (eds.), Universität Bielefeld, 
April 2007, 347. 

73  „Ergänzende Vertragsauslegung“. detalurad ix. kropholeri i., §157-is komentari, me-5 ve-
li, germaniis samoqalaqo kodeqsi, saswavlo komentari, WeWelaSvili z. (Targm.), me-13 
gadamuSavebuli gamoc., saias iuridiuli ganaTlebis xelSewyobis fondis gamoc. GIZ-
is davalebiT, Tb., 2014, 77. 

74  aladaSvili a., 345-e muxlis komentari, I nawili, germaniis saerTaSoriso TanamSrom-
lobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da 
amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis damouki-
deblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis mxardaWe-
ris proeqtebis (PROLoG) erToblivi proeqti, 1. 
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7. keTilsindisierebis sawinaaRmdego pirobaTa „Savi“ da „ruxi“ siebi 

 
standartuli pirobebis samarTlianoba (keTilsindisiereba), Sinaarsis 

TvalsazrisiT, ori sxvadasxva donis testiT fasdeba (ssk-is 347-e da 348-e muxle-

bi). orive am testis winapiroba isaa, rom isini gamoiyeneba mxolod momxmarebelsa 

da bizness Soris dadebuli garigebebisaTvis maSin, rodesac ssk-is 346-e muxli 

(standartuli pirobebis zogadi keTilsindisierebis testi) vrceldeba yvelana-

ir garigebaze. erTi maTgani, pirobiTad, SeiZleba iwodos „testad“, radgan piro-

bis Sinaarsi, ubralod, dardeba im CamonaTvals, romelsac kanoni pirdapir iTva-

liswinebs. am CamonaTvals pirobiTad „Sav sias“75 uwodeben da is mocemulia ssk-is 

348-e muxliT. es CamonaTvali ex lege baTil pirobebad ganixileba da damatebiT da-

sabuTebas ar saWiroebs. norma ufro specialuria standartuli pirobebisaTvis 

moqmed zogad keTilsindisierebis wesTan SedarebiT (ssk-is 346-e muxli) da masze 

upiratesi Zala aqvs. es ganapirobebs keTilsindisierebis Sinaarsobrivi kontro-

lis rigiTobaSi am normis gamoyenebis pirvelobas.aRsaniSnavia,rommoqmedre-

daqcias formulirebis xarvezi aqvs, radgan ssk-is 348-e muxlis dispoziciis 

formulireba ar iZleva imis garkvevis SesaZleblobas, rom masSi CamoTvlili pi-

robebi Tavidanve, yovelgvari damatebiTi Semowmebis gareSe, baTilad iqnes miCne-

uli.76 daskvna, rom 348-e muxlSi mocemuli pirobebi gansxvavdeba 347-e muxlis sii-

sagan, SeiZleba maTi Sinaarsidan gamoviyvanoT, sul mcire, im SemTxvevebSi77, roca 

„Sav siaSi“ mocemuli pirobebi arTmevs adresat mxares kanonmdeblis mier maTTvis 

miniWebul uflebebs. argumentacia myari ar aris da Teoriuli mosazreba SeiZle-

ba sakamaTo gaxdes, Sesabamisad, problema gamosasworebeli rCeba. 

 gansxvavebiT ssk-is 348-e muxlisagan, 347-e muxli (e.w. „ruxi sia“) TvalnaT-

liv warmoaCens Semowmebis aucileblobas, radgan kanonmdebeli wmindad Sedare-

biTi kategoriebiT operirebs: „Seusabamod maRali“, „Seusabamod xangrZlivi“, „ga-

umarTleblad“.78 am siaSi mocemuli pirobebi a pirori baTilad ar iTvleba da maTi 

misaReboba sxva garemoebebTan konteqstiT mowmdeba ssk-is 346-e muxliT mocemu-

li „formulis“ meSveobiT. ssk-is 348-e muxlidan ki araorazrovnad Cans, rom ka-

nonmdebels mxedvelobaSi aqvs SemzRudveli debulebebi, sadac SefasebisaTvis 

naklebi adgili rCeba. 
 

                         
75  terminis gamoyeneba xSiria samecniero wyaroebSi. magaliTad, ix. Tichŷ L., Unfair Terms in 

Consumer Contracts, Sourcebook on Contract Law, Second Edition, Cavendish, 2000, 63. 
76  erTaderTi gansxvaveba, romelic ssk-is 347-e muxlis dispoziciis formulirebasTan 

arsebobs, aris kavSiri „agreTve“, rac pirdapiri enobrivi mniSvnelobiT damatebiT 
pirobebze miuTiTebs. 

77  garda a), b) punqtebisa da z) punqtis me-2 nawilisa. 
78  aseve Sead. kropholeri i., §307-is komentari, me-2 veli, germaniis samoqalaqo kodeqsi, 

saswavlo komentari, WeWelaSvili z. (Targm.), me-13 gadamuSavebuli gamoc., saias 
iuridiuli ganaTlebis xelSewyobis fondis gamoc. GIZ-is davalebiT, Tb., 2014, 190. 
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8. keTilsindisierebis „zogadi“79 testi 

 
ssk-is 346-e muxliT mocemulia „zogadi“ testi, romelsac eqvemdebareba xel-

Sekrulebis Semadgenel nawilad gadaqceuli nebismieri standartuli piroba. Sefa-

sebisaTvis, cxadia, ori Sesadarebeli obieqti unda arsebobdes. erTia Tavad xelSek-

rulebaSi mocemuli standartuli piroba, xolo meore is, romelTan mimarTebiTac 

pirvelis validuroba mowmdeba; es ukanaskneli logikurad ukeTesia adresatisaT-

vis. aqedan gamomdinare, saxeze unda iyos adresatis mdgomareobis gauareseba, rad-

gan standartuli pirobebi dispoziciuri normebisagan deviaciis mizans isaxavs, ga-

mauaresebeli efeqti swored am normebTan SedarebiT unda dadgindes.80  

gansaxilvel debulebaSi erTgvari winaaRmdegoba SeiniSneba da amaze litera-

turaSic aris miniSneba frazebis Semdegi kombinaciiT: „...keTilsindisierebis prin-

cipis sawinaaRmdegod sazianoa...“. problema, romelsac interpretatorebi usvamen 

xazs, isaa, rom, Tuki piroba sazianoa erTi mxarisaTvis, es avtomatur reJimSi unda 

niSnavdes winaaRmdegobas keTilsindisierebis principTan — SeuZlebelia saziano pi-

roba iyos keTilsindiseri. amdenad, konstruqcias damabnevlad miiCneven.81  

im dros, rodesac standartuli pirobis kanonismieri, dispoziciuri analogi 

ar arsebobs, saxeze unda iyos mxareTa uflebrivi mdgomareobis disproporcia.82 

xarisxi, romliTac standartuli pirobis mixedviT uaresdeba momxmareblis 

mdgomareoba, yvelaze metad sayuradReboa. qarTul mowesrigebaSi, ubralod, „sa-

zianoobaze“ keTdeba aqcenti. amis sapirispirod, 1993/13/EC direqtivis83 mixed-

viT, mxareTa uflebebsa da movaleobebs Soris „mniSvnelovan disbalanszea“ (signi-
ficant imbalance) yuradReba gamaxvilebuli. termini „mniSvnelovani“ mianiSnebs ima-
                         
79  termin `zogadSi“ igulisxmeba ssk-is 347-e da 348-e muxlebTan mimarTebiTi xasiaTi. 
80  Sead. gsk-is §307, II, 1. aseve, Ebers M., Consumer Law Compendium, the Consumer Acquis and its 

Transposition to Member States, Schulte-Nölke H., Twigg-Flesner C., Ebers M. (eds.), Universität Bielefeld, 
April 2007, 385. 

81  iqve, Ebers M., Consumer Law Compendium, the Consumer Acquis and its Transposition to Member 
States, Schulte-Nölke H., Twigg-Flesner C., Ebers M. (eds.), Universität Bielefeld, April 2007. miuxe-
davad amisa, saxezea dakonkretebac, romelic evropeli kanonmdeblis mier testSi 
keTilsindisierebis kriteriumis datovebas xsnis. logika eyrdnoba keTilsindisie-
rebis mimarTebas ara sazianoobis kriteriumTan, aramed, obieqturi gagebiT, 
mTlianad saqmis garemoebebTan. es imas niSnavs, rom mxedvelobaSi unda iqnes miRebuli 
saerTo suraTi da Sefaseba momxmareblisTvis sazianoobaze ara marto konkretuli 
SeTanxmebis (gancalkevebulad) mixedviT poziciebis urTierTSefasebiT unda 
gakeTdes, aramed gaTvaliswinebul unda iqnes yvela garemoeba, romelTa 
safuZvelzec mxareebma miiRes gadawyvetileba xelSekrulebis mocemuli SinaarsiT 
dadebis Sesaxeb. ix. Nebbia P., Unfair Contract Terms in European Law, A Study in Comparative and 
EC Law, Hart Publishing, 2007, 145-149; msjeloba eyrdnoba 1993/13/EC direqtivis pream-
bulis me-16 punqtis Canawers. 

82  am SemTxvevaSi regulirebisaTvis metad damakonkretebeli debuleba gsk-is § 307, II, 2 
normaSia mocemuli, romlis mixedviTac gauaresebis Sefasebis kriteriumad ganixi-
leba safrTxe, romelic SeiZleba, Seeqmnas „xelSekrulebis miznis miRwevas“. 

83  me-3 muxlis pirveli punqti. 
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ze, rom mciredi disbalansi mxedvelobaSi ar miiReba. SesaZloa, rom raime valde-

buleba, romelsac momxmarebeli kisrulobs standartuli pirobiT, magaliTad, 

Semcirebuli fasiT, iyos kompensirebuli da, aseT dros, disbalansis Sefaseba, 

zogadad, keTilsindisierebis konteqstiT saxeze ar iqneba; meore mxriv, gamoiT-

qmis mosazreba, rom yoveli konkretuli valdebuleba unda Sefasdes biznesis 

mxridan sapirwone valdebulebasTan mimarTebiT da, Tuki, miuxedavad maT Soris 

disbalansisa, obieqturad analogiur pirobebSi myofi sxva momxmarebelic ar da-

debda xelSekrulebas, mniSvnelovani araTanazomiereba saxezea. argumentacia 

sxvadasxva qveynis mixedviT sxvadasxvagvaria iseve, rogorc Sefasebis konteqsti 

da xarisxis done. pozicia mniSvnelovan disbalansTan kritikis sagania da masze 

mosazrebebi araerTgvarovania.84 erTi ram cxadia, rom mciredi disproporcia ver 

gaxdeba standartuli pirobis baTilobis safuZveli. 
ssk-is 346-e muxliT, miTiTeba sazianoobaze termin „mniSvnelovanis“ gareSea 

mocemuli. erTi SexedviT, Sesabamisad, qarTuli versia mniSvnelovnad mkacria mis 

evropul analogze, Tumca es sakamaTod SeiZleba iqces, radgan ndobisa da keTil-

sindisierebis principTan kavSiri aqac arsebobs.85 ssk-is 115-e muxlidan gamomdi-

nare, uflebis realizacia SeiZleba SeizRudos, Tuki igi mxolod im mizniT xor-

cieldeba, rom ziani miadges sxvas; meore mxriv, urTierTobis monawileebi, ssk-is 

me-8 muxlis mixedviT, valdebulni arian, mxedvelobaSi miiRon erTmaneTis inte-

resebi da imoqmedon keTilsindisierad. am principebis realizacia mniSvnelovan 

SezRudvebTanaa dakavSirebuli: erTi, rom misi amoqmedeba iSviaTobiT saxiaTde-

ba;86 amas garda, aqcenti aSkara usamarTlobaze keTdeba;87 martooden zianis miye-

nebis mizani 115-e muxlis moqmedebas mniSvnelovnad aviwroebs88, 89.  

                         
84  detalebisTvis ix. Nebbia P., Unfair Contract Terms in European Law, A Study in Comparative and 

EC Law, Hart Publishing, 2007, 148-152. 
85 formulirebis pirdapiri mniSvnelobis miuxedavad, literaturaSi eWvis gareSe swored 

es xazia gatarebuli. Sead., aladaSvili a., 346-e muxlis komentari, me-11 veli, 
germaniis saerTaSoriso TanamSromlobis sazogadoebisa (Deutsche Gesellschaft für In-
ternationale Zusammenarbeit (GIZ) GmbH) da amerikis saerTaSoriso ganviTarebis saagentos 
(USAID) marTlmsajulebis damoukideblobisa da samarTlebrivi gaZlierebis (JILEP), 
aseve kanonis uzenaesobis mxardaWeris proeqtebis (PROLoG) erToblivi proeqti, 5. 

86  Wanturia l., me-8 muxlis komentari, me-2 naw., germaniis saerTaSoriso TanamSrom-
lobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da 
amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis damou-
kideblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis 
mxardaWeris proeqtebis (PROLoG) erToblivi proeqti, 5. 

87  iqve, me-11 veli. 
88  CaCava s., 115-e muxlis komentari, II naw., me-4 veli, germaniis saerTaSoriso TanamSrom-

lobis sazogadoebisa (Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH) da 
amerikis saerTaSoriso ganviTarebis saagentos (USAID) marTlmsajulebis damouki-
deblobisa da samarTlebrivi gaZlierebis (JILEP), aseve kanonis uzenaesobis mxarda-
Weris proeqtebis (PROLoG) erToblivi proeqti, 2.  
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meore winadadeba, romelic ssk-is 346-e muxlSia mocemuli, amsubuqebs arake-

Tilsindisierebis mtkicebas standartuli pirobebis SemTxvevaSi. kerZod, Sefa-

sebisas savaldebulod gasaTvaliswinebel konteqstSi Sedis xelSekrulebis da-

debisas arsebuli garemoebebi, mxareTa interesebi90 da „sxva“. interesTa balansi 

mniSvnelovanwilad mxareTa Soris ufleba-movaleobaTa gadanawilebazea damoki-

debuli, risi analizic, keTilsindisierebasTan SeuTavseblobis konteqstiT, ise-

dac keTdeba, raTa dadgindes „mniSvnelovnad“ sazianooba, rogorc Semadgeneli 

komponenti. molaparakebebisas arsebuli garemoebebis gaTvaliswinebis SesaZleb-

lobas es sakanonmdeblo Canaweri pirdapir aZlevs mosamarTles da am Tvalsazri-

siT igi mniSvnelovania. 

 
9. daskvna 

 
winamdebare naSromSi warmodgenili sakiTxebis analiziT irkveva, rom saxe-

zea rigi problemebisa, romlebic dRes moqmedi normebiT naklebad adekvaturad 

wesrigdeba da, calkeul SemTxvevebSi, moiTxovs sakanonmdeblo normebis sakmaod 

rTul interpretacias imisTvis, rom miRweul iqnes damakmayofilebeli samar-

Tlebrivi Sedegi. kerZod: 

- dazustebas saWiroebs standartuli pirobebis kontrolis meqanizmebis 

gavrcelebis sfero. sasamarTlo praqtika aradamajerebelia am sakiTxTan mimar-

TebiT. magaliTad, korporatiuli da misi msgavsi saxelSekrulebo debulebebi 

sakmarisi specifikurobiT xasiaTdeba da maTi regulireba ar unda eqceodes gan-

saxilveli normebis moqmedebis arealSi.  

- mravaljeradobis kriteriumis moqmedebis farglebi dasazustebelia, rac 

arsebul mowesrigebaSi zogadi saxiT mainc rCeba, evropuli gamocdilebis gaTva-

liswinebiT ki, sul mcire, samomxmareblo garigebebSi masze uaria naTqvami. amaze 

miuTiTebs ara marto qarTul kanonmdeblobaSi dasanergi 1993/13/EC direqtivis 

standarti, aramed evropuli sasamarTlos praqtika da kavSiris wevri qveynebis 

erovnuli kanonmdeblobebi. 

- standartulad xelSekrulebis arsebiTi pirobis ganxilva naklebad mizan-

Sewonili unda iyos Tanamedrove liberaluri sabazro ekonomikis pirobebSi, 

Tumca amgvari gamoricxva saTanado sistemuri interpretaciis gziT miRwevadia 

                                                                             
89  germanuli regulirebisaTvis, ix. Markesinis B., Unberath H., Johnston A., German Law of 

Contracts, A Comparative Treaties, 2nd ed., Hart Publishing, 2006, 130. saxelSekrulebo pirobis 
kontroli mxolod gansakuTrebul SemTxvevebSia SesaZlebeli (extreme cases), rodesac 
uflebis realizacia uxeSad usamarTloa (grossly unfair); aseve, ix. kereseliZe d., kerZo 
samarTlis uzogadesi sistemuri cnebebi, evropuli da SedarebiTi samarTlis in-
stituti, Tb., 2009, 95. 

90  am kriteriumis gaTvaliswinebis magaliTad gamodgeba zas-291-273-2014 ganCinebaSi (ix. 
67-e sq.) mocemuli msjeloba. 
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yovelgvari sakanonmdeblo Carevis gareSe. miuxedavad amisa, iq, sadac aucilebe-

li xdeba normaTa ganmarteba, klebulobs sicxadisa da winaswarganWvretadobis 

xarisxi, rac naklebad argia samoqalaqo brunvis stabilurobas. 

- samomxmareblo urTierTobaTa regulirebis aSkara simwire TvalsaCinoa. 

TavisTavad, es sakiTxi ufro globaluri xasiaTisaa, vidre winamdebare statiaSi 

gansaxilveli Tematika, Tumca mocemuli konteqstiT kidev erTxel warmoCndeba 

problema, rom standartuli pirobis interpretaciis specialuri meqanizmi amis 

gamo naklebefeqtiania; garigebis Zlier mxares unarCundeba stimuli, udierad mi-

udges standartuli pirobebis formulirebis sakiTxs im SegrZnebiT, rom bundova-

nebisas moqmedi damcavi normebi mas mainc mniSvnelovnad xelsayrel poziciebSi da-

tovebs, radgan amoqmeddeba kanonismieri wesi, romelic Seqmnilia Tvisebrivad Ta-

nasworTa urTierTobebis mosawesrigeblad. 

- ssk-is 347-e da 348-e muxlebis dispoziciebi saTanado dakonkretebas saWiro-

eben, radgan moqmedi redaqciiT ver miiRweva sakmarisi sicxade imasTan dakavSire-

biT, pirobaTa romeli nusxaa baTili yovelgvari damatebiTi Sefasebis gareSe. 

- keTilsindisierebis zogadi testi, romelic ssk-is 346-e muxliTaa warmod-

genili, badebs kiTxvebs keTilsindisierebis zogadi Sefasebis winapirobebis (ssk-

is me-8 da 115-e muxlebi), sazianoobis elementTan erTad, kumulaciurad gamoye-

nebasTan dakavSirebiT. standartuli pirobebis SemTxvevaSi isedac cxadia, rom 

Tavidanve arsebobda uTanasworo garemo xelSekrulebis dadebisas imiT, rom ad-

resats ar hqonda SeTavazebulis Sinaarsze zegavlena; ndobis arseboba yovel-

dRiur samomxmareblo garigebebSi aseve sakamaTo SeiZleba iyos. amitomac formu-

lirebaSi mxolod mniSvnelovnad sazianoobis elementis Semotana xsnis ndobasa 

da keTilsindisierebasTan winaaRmdegobis arsebobis aucileblobas. 
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daviT maisuraZe

 

 
 
 

damatebiTi uflebis (Poison Pills), rogorc 

korporaciulsamarTlebrivi TavdacviTi RonisZiebis, 

gamoyenebis sakiTxi  

(sazogadoebisaTvis saukeTeso gadawyvetilebis miRebis WrilSi) 
(kritikuli analizi) 

 
Ria tipis saaqcio sazogadoebebi, rogorc wesi, didi korporaciebia, sa-

dac Tavmoyrilia mravalmilioniani kapitali. aseTi korporaciebis sidide 
gamoixateba, aseve, aqcionerebis raodenobiTa da fasiani qaRaldebiT, maT 
Soris, wilobrivi monawileobis mqone fasiani qaRaldebiT aqtiur vaWrobaSi. 

fasiani qaRaldebis kanonmdebloba iTvaliswinebs mniSvnelovani SenaZe-
nisas, aseve, satendero SeTavazebis ganxorcielebis dros, transaqciis gam-
Wvirvaleobas da maregulireblisa da emitentis informirebulobas. Tumca, 
meore mxriv, Riaobis procesi SesaZleblobas aZlevs korporaciis menej-
ments, yovel konkretul SemTxvevaSi ganixilos korporaciis samomavlo 
strategia da miznebi da korporaciaSi, sakontrolo paketis SesaZlo cvli-
lebis SemTxvevaSi, miiRos gadawyvetileba korporaciis, misi aqcionerebisa 
da dainteresebuli pirebis interesebis Sesabamisad. 

sakorporacio kanonmdebloba direqtorats da sameTvalyureo sabWos 
xelmZRvanelobis, e.w. fiduciur, movaleobebs akisrebs. menejmenti valde-
bulia, daicvas gulmodginebisa da erTgulebis movaleobebi da keTilsin-
disierebis principi. menejmentis yvela qmedeba korporaciis saukeTeso in-
teresebs unda emsaxurebodes. 

aqedan gamomdinare, menejmentis biznesgadawyvetilebebi gansakuTre-
biT sainteresoa maSin, rodesac korporacias emuqreba gasxviseba, xolo 
korporaciis saukeTeso interesebis dasacavad menejmenti mimarTavs kor-
poraciulsamarTlebriv TavdacviT RonisZiebebs. 

erT-erTi yvelaze ufro gavrcelebuli da popularuli TavdacviTi 

RonisZieba aris Poison Pills, e.w. „mowamluli abebi“, aqcioneris damatebiTi 
ufleba, romelic aSS-is sakorporacio samarTlis, kerZod, praqtikosi iu-
ristebis qmnilebaa da aqtiurad gamoiyeneba aSS-is yvelaze ufro didi kor-
poraciebis mier.  

statiis mizania, ganixilos „mowamluli abebis“ formebi da ganviTarebis 
etapebi, aseve, ganmaxorcielebeli mmarTvelobis organoebis sakiTxi da am 
organoebis mier miRebuli gadawyvetilebis Sesabamisoba korporaciis sau-
keTeso interesebTan.  

                         
  samarTlis doqtori, ilias saxelmwifo universitetis asocirebuli profesori, ivane 

javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakul-
tetisa da  Savi zRvis saerTaSoriso universitetis  mowveuli leqtori.   
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amavdroulad, statia miznad isaxavs, kritikulad ganixilos aqcioneris 

damatebiTi uflebis sxvadasxva mxare da mkiTxvels SesaZlebloba misces, 
damoukideblad gadawyvitos da Seafasos „mowamluli abebis“ dadebiTi Tu 
uaryofiTi mxareebi da misi gamoyenebis Sesabamisoba korporaciis saukeTe-

so interesTan. 
 

sakvanZo sityvebi: korporaciulsamarTlebrivi TavdacviTi RonisZie-
bebi, aqcioneris damatebiTi ufleba, „mowamluli abebi“, sazogadoebis sau-

keTeso interesi, xelmZRvanelobis movaleobani, samewarmeo gansjis wesi. 

 
1. Sesavali 

 

Tanamedrove sakorporaciosamarTlebriv urTierTobebSi ganviTarebuli 

qveynebis korporaciebi, Ria tipis saaqcio sazogadoebebi1, romlebic fasiani qa-

RaldebiT vaWroben safondo birJaze, gansakuTrebiT aqtiurad iyeneben Tavdac-

vis korporaciulsamarTlebriv RonisZiebebs.2  

Ria tipis saaqcio sazogadoebebi, romlebic vaWroben fasiani qaRaldebiT 

safondo birJaze, SeiZleba gaxdnen rogorc megobruli, aseve, mtruli SeZenis sa-

mizneebi. megobruli SeZenis dros xelSemkvreli mxareebis menejmenti erTad ga-

nixilavs, iwonebs an uaryofs samomavlod dasadeb transaqcias da Sesabamis reko-

mendaciebs uziarebs korporaciis aqcionerebs; xolo mtruli SeZenis dros SemZe-

ni korporacia cdilobs, direqtoratis gverdis avliT da uSualod aqcionereb-

Tan kontaqtis damyarebiT, SeiZinos samizne korporaciis aqciebi.3 mtruli SeZe-

nisgan samizne korporaciis dacvis erT-erTi meqanizmi aris swored Tavdacvis 

korporaciulsamarTlebrivi RonisZiebebis gamoyeneba. 

Tavdacvis korporaciulsamarTlebrivi RonisZiebebis ZiriTadi mizania, da-

icvas samizne korporacia mosalodneli mtruli SeZenisgan, aseve, uzrunvelyos 

korporaciebs Soris dadebuli garigebis saimedooba da ganxorcieleba mesame 

mxaris Carevisgan damoukideblad. 

sasamarTlo praqtikiT dasturdeba, rom es RonisZiebebi ganamtkiceben kom-

paniis daculobas, TviTmyofadobas, strategiul ganviTarebas nebismieri sxva 

                         
1  maxarobliSvili g., kapitalur sazogadoebaTa struqturaSi fundamenturi cvlile-

bebis ganxorcieleba korporaciulsamarTlebriv qmedebaTa (SeZena, Serwyma) safuZ-
velze (SedarebiTsamarTlebrivi analizi), Tb., 2014, 34-42.  

2  vrclad korporaciulsamarTlebrivi TavdacviTi RonisZiebebis Sesaxeb ix. maisuraZe 
d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sazogadoebis 
reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad delaverisa da qar-
Tuli sakorporacio samarTlis magaliTze), Tb., 2015. 

3  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sa-
zogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad dela-
verisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 26-30. 
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korporaciis mtruli SeZenis winaaRmdeg, amavdroulad, aseTi RonisZiebebi xels 

uwyoben aqciebze fasis SenarCunebasa da zrdas.4  

amerikuli sasamarTlo praqtika adasturebs, rom Tavdacvis RonisZiebebis 

ganxorcielebis erT-erTi yvelaze ufro mniSvnelovani safuZveli aris sazoga-

doebis saukeTeso interesebis dacva, ris Sesabamisad moqmedebis valdebulebac 

aqvT korporaciis mmarTvel organoebs. amavdroulad, es praqtika Tavdacvis 

korporaciulsamarTlebrivi RonisZiebebis ganmaxorcielebel subieqtad korpo-

raciis bords miiCnevs.5  

Tavdacvis korporaciul RonisZiebebs Soris gansakuTrebiT aqtualuri da, 

amavdroulad, erT-erTi yvelaze ufro kompleqsuria uflebebi, romlebic SeiZ-

leba mieniWos samizne korporaciis aqcioners.6  

es uflebebi gansakuTrebiT sainteresoa aqcionerTa Soris SerCeviTi Tana-

bari mopyrobis principis7 damkvidrebis TvalsazrisiT, risi legitimaciac xdeba 

sazogadoebis saukeTeso interesebis dacvis motiviT.  

TavdacviT korporaciulsamarTlebriv RonisZiebebs Soris gansakuTrebiT 

mniSvnelovania aqcioneris uflebaTa paketi, e.w. aqcioneris damatebiTi ufleba, 

Poison Pills, romlis gamoyenebac gasuli saukunis 80-iani wlebidan daiwyo mtruli 

SeZenis winaaRmdeg.8 dReisaTvis „mowamluli abebi~ danergilia 1000-ze met ameri-

kul Ria tipis saaqcio sazogadoebaSi da amerikuli 500 yvelaze ufro didi kor-

poraciis naxevarze metSi, rac am RonisZiebaTa pakets aqcevs erT-erT yvelaze 

ufro gavrcelebul TavdacviT RonisZiebad.9 

imisaTvis, rom ganxorcieldes aqcioneris damatebiTi ufleba, rogorc Tav-

dacviTi RonisZieba, erTi mxriv, unda vicodeT aqcionerTa uflebebi, meore 

mxriv, mmarTvelobis romeli organo iRebs gadawyvetilebas aseTi RonisZiebebis 

gamoyenebis Sesaxeb, ra SemTxvevaSi aris gamarTlebuli TavdacviTi RonisZiebebis 

ganxorcieleba, ra SeiZleba gaxdes aseTi RonisZiebis amoqmedebis safuZveli da 

ra kriteriumebs unda akmayofilebdes gamoyenebuli TavdacviTi RonisZieba.  

aRiarebulia, rom yvela korporaciulsamarTlebrivi TavdacviTi RonisZie-

bis gamoyenebis safuZvelia sazogadoebis saukeTeso interesebis dacva. Sesabami-

sad, damatebiTi uflebis, rogorc Tavdacvis korporaciulsamarTlebrivi Ro-

nisZiebis, ganxilva mniSvnelovania sazogadoebis saukeTeso interesebis WrilSi. 

                         
4  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 

Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 576-577.  
5  Paramount Communications v. Time, Inc. Delaware Supreme Court, 1990, 571 A.2d 1140.  
6  Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3rd ed., Ohio, 2005, 514. 
7  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebis ganxorcieleba 

aqcionerTa „SerCeviTi Tanabari mopyrobis“ WrilSi (SedarebiTsamarTlebrivi kvleva 
upiratesad delaverisa da qarTuli sakorporacio samarTlis magaliTze)“, `samarT-
lis Jurnali“, №1, Tb., 2014, 139-142. 

8  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 
Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 573. 

9  Thompson O., Corporations and Other Business Associations, 5th ed., Aspen Publishers, N.Y., 2006, 779. 
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aqedan gamomdinare, mniSvnelovania, ganvsazRvroT, Tu ra aris korporaciis sau-

keTeso interesi da unda miviRoT Tu ara mxedvelobaSi aqcionerebisa da dainte-

resebuli pirebis,10 e.w. steiqholderebis,11 interesi sazogadoebis saukeTeso in-

teresis gansazRvris dros. amavdroulad, mniSvnelovania ganisazRvros, romeli 

mmarTvelobis organoa uflebamosili, miiRos sazogadoebis saukeTeso interese-

bis Sesabamisi gadawyvetileba da am interesebis Sesabamisad ganaxorcielos Tav-

dacvis korporaciuli RonisZiebebi.  

winamdebare statiis ZiriTadi mizania, ganvixiloT aqcionerisTvis miniWebu-

li TavdacviTi RonisZiebebis paketi (Poison Pills), ganvsazRvroT am uflebebis 

amoqmedebis safuZveli, maTi Seqmnisa da ganviTarebis safexurebi, aseve, warmova-

CinoT damatebiTi uflebis ganxorcielebaze uflebamosili organo da sazogado-

ebis saukeTeso interesebi, rac TavdacviTi RonisZiebebis kanonmdeblobasTan Se-

sabamisobis gansazRvris ZiriTadi katalizatoria. 

winamdebare statia efuZneba delaveris sakorporacio samarTlisa da qar-

Tuli sakorporacio samarTlis SedarebiTsamarTlebriv analizs. aSS-is Stat de-

laveris sakorporacio samarTali aRiarebulia rogorc sakorporacio samar-

Tlisa da sasamarTlo praqtikis erT-erTi yvelaze ufro warmatebuli magaliTi 

msoflioSi, romelmac xeli Seuwyo sakorporacio samarTlis umniSvnelovanesi 

institutebis Seqmnasa da ganviTarebas.12 

miuxedavad imisa, rom „mewarmeTa Sesaxeb“ saqarTvelos kanoni germanuli sa-

marTlis zegavlenas ganicdida, rac gamowveuli iyo „mewarmeTa Sesaxeb“ kanonis 

SemuSavebis procesSi germaneli mecnierebis aqtiuri CarTulobiT, 2008 wels ka-

nonSi Setanili cvlilebebis Semdeg, aqtiurad daiwyo angloamerikuli samar-

Tlis institutebis danergva da kontinenturi evropis samarTlis klasikuri mid-

gomebidan gadaxveva.13 winamdebare kvlevis erT-erTi mizania, ganvixiloT, Tu ram-

denadaa SesaZlebeli qarTul sakorporacio samarTalSi aSS-is sakorporacio sa-

marTlis institutis „Poison Pills“-is danergva da gamoyeneba. 

aqcioneris damatebiTi ufleba ar aris calsaxad sakanonmdeblo regulire-

bis obieqti, aramed korporaciebs SesaZlebloba aqvT, gamoiyenon an ar gamoiye-

non da gansazRvron aseTi RonisZiebebis implementirebis alternatiuli SesaZ-

leblobebi praqtikaSi. Sesabamisad, mniSvnelovania ganvixiloT damatebiTi uf-

lebis implementaciis sakiTxi korporaciis sawesdebo avtonomiis farglebSic, 

gansakuTrebiT im farTo sawesdebo avtonomiis pirobebSi, rasac „mewarmeTa Sesa-

xeb“ kanoni gvTavazobs.  

                         
10  maxarobliSvili g., korporaciuli marTvis zogadi analizi, Tb., 2015, 315-317. 
11  Greenfield K., There’s a Forest in Those Trees: Teaching About the Role of Corporations in Society, 

Corporate Governance, Law, Theory and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., 
Durham, 2010, 12-17. 

12  Black S. L. Jr., Why Corporations Choose Delaware, Delaware Department of State, Del., 2007, 
<http://corp.delaware.gov/pdfs/whycorporations_english.pdf>.  

13  burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tb., 2010, 410. 



 
d. maisuraZe, damatebiTi uflebis (Poison Pills), rogorc korporaciulsamarTlebrivi 

TavdacviTi RonisZiebis, gamoyenebis sakiTxi 

 

 63

 

2. aqcioneris damatebiTi uflebis ganmartebisTvis  
(Warrant Dividend Plan) 

 
aqcioneris damatebiTi ufleba aris Tavdacvis korporaciuli RonisZieba, 

romlis gamoyenebis dros aseTi uflebis matarebel aqcionerebs aqvT korpora-

ciis mier axlad gamoSvebuli aqciebis ukeTesi pirobebiT, maT Soris ufro dabal 

fasad, SeZenis ufleba.14  

„momwamlavi abis“ taqtikam xangrZlivi ganviTarebiTi periodi ganvlo, rom-

lis ganmartebiTi diapazoni sakmaod didia. misi zogadi formularis Sedgena, sa-

mosamarTleo Tu doqtrinul doneze, mainc ganxorcielda. is dauflebis preven-

cirebis, anu regulirebis ex ante saSualebaa. termini „momwamlavi abi“ Sinaarsob-

rivad bordis mier aqcionerTaTvis iseTi uflebis miniWebas aRniSnavs, romelic 

bordis mier uaryofili SeZenis specifikuri garemoebebis warmoSobisTanave gan-

sakuTrebul ekonomikur Rirebulebas sZens kompaniis mesakuTreTa mniSvnelovan 

poziciebs, anu is aris Tavdacvis taqtika, romelic dauflebis transaqcias Zvi-

rad Rirebuls xdis. misi siZvire aRniSnuli taqtikis dauflebis ganmaxorcieleb-

lisgan procesis gadalaxvis maRal RirebulebaSia“.15  

aqcioneris damatebiTi ufleba, rogorc dauflebis sawinaaRmdego Tavdac-

viTi RonisZieba, Seiqmna 1982 wels. aqcioneris damatebiTi ufleba, rogorc Tav-

dacvis korporaciulsamarTlebrivi RonisZieba, danerga da praqtikaSi pirvelad 

gamoiyena advokatma, gvarad liptonma. Tumca dasaxelebuli Tavdacvis RonisZie-

bis pirveladi da originaluri saxeli absoluturad gansxvavdeba dRes moqmedi 

saxelisgan.16 

„mowamluli abebis“ originaluri saxelia Warrant Dividend Plan, sadac Warrant 
ganixileboda rogorc fasiani qaRaldi, romelsac samizne korporaciis bordi ga-

mouSvebda SemZenis SeTavazebaze pasuxis gasacemad drois gazrdis (mogebis) miz-

niT. es RonisZieba bords SesaZleblobas miscemda, dro moego da ise epasuxa Sem-

Zenis SeTavazebaze. Tavdacvis korporaciul RonisZiebas „mowamluli abebi“ 
(Poison Pills), rogorc metsaxeli, Searqva erT-erTma sainvesticio bankirma vol 

strit jernalTan intervius dros. am periodidan moyolebuli, dasaxelebuli 

Tavdacvis korporaciuli RonisZiebis mimarT gamoiyeneba termini „mowamluli 

                         
14  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 239. 
15  maxarobliSvili g., kapitalur sazogadoebaTa struqturaSi fundamenturi cvlile-

bebis ganxorcieleba korporaciulsamarTlebriv qmedebaTa (SeZena, Serwyma) safuZ-
velze (SedarebiTsamarTlebrivi analizi), Tb., 2014, 161-162. 

16  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 
Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 573-576. 
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abebi“.17 aseve, aqcioneris damatebiTi ufleba SeiZleba gamoyenebul iqnes moxse-

niebuli iseTi terminiT, rogoricaa „aqcioneris uflebaTa gegma“.18  

1982 wlidan daiwyo Warrant Dividend Plan-is sxvadasxva formis19 warmatebuli 

gamoyeneba samizne korporaciis direqtoratis mier.  

 

2.1. damatebiTi uflebis formebi 

 

aqcioneris damatebiTi ufleba, ZiriTadad, ori saxis aris: flip-in da flip-over.20 
Flip-in gulisxmobs samizne korporaciis SigniT gatarebul TavdacviT Ronis-

Ziebas, kerZod, aqciebis damatebiTi odenobis gamoSvebas, romlis SeZenis ufleba 

aqvs transaqciamde arsebul da/an mmarTveli organos mier gansazRvrul samizne 

korporaciis aqcionerebs.21 magaliTad, Tu A aris samizne korporacia, sadac B, 
anu SemZeni korporacia, daeufla aqciebis 10%-s, A korporaciis direqtorats 
ufleba aqvs, gamouSvas damatebiTi aqciebi, romelTa SeZena SeeZleba A korpora-

ciis yvela aqcioners, garda B korporaciisa, anu A korporaciis aqcionerTa mxo-

lod 90%-s. im SemTxvevaSi, Tu A korporaciaSi aris sul 1000 aqcia, saidanac 100 
aqcias flobs B korporacia, A korporacia gamouSvebs damatebiT 1000 aqcias, 
romlis SeZenis ufleba ar eqnebaT B korporaciis aqcionerebs. es niSnavs, rom 
nacvlad 1000 aqciisa, sul A korporacias eqneba 2000 aqcia, saidanac  korporaci-

is mflobelobaSi iqneba isev 100 aqcia, romelic, nacvlad 10 %-isa, ukve iqneba aq-

ciaTa 5 %-is Sesabamisi. 
A korporaciisTvis mosalodneli safrTxe aris B korporaciis mxridan misi 

daufleba, Tumca aqciebis mxolod 10%-is an 5%-is flobis SemTxvevaSic, B kor-

poracias aRmoucendeba sxvadasxva ufleba A korporaciis SigniT, rac SeiZleba 
safrTxis Semcveli iyos A korporaciis menejmentisTvis da, zogadad, korpora-

ciis gamarTuli funqcionirebisTvis. magaliTad, „mewarmeTa Sesaxeb“ saqarTve-

los kanonis me-3 muxlis22 Tanaxmad, sawarmos partniorebs, zogadad, aqvT kon-

trolisa da Semowmebis uflebebi, xolo amave kanonis 53-e muxli23 uflebas aZlevs 

5% aqciebis, aseve, 5% xmis uflebis mqone aqciebis mflobel aqcioners da aqcio-

                         
17  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 

Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 576. 
18  maxarobliSvili g., kapitalur sazogadoebaTa struqturaSi fundamenturi cvlile-

bebis ganxorcieleba korporaciulsamarTlebriv qmedebaTa (SeZena, Serwyma) safuZ-
velze (SedarebiTsamarTlebrivi analizi), Tb., 2014, 162-163. 

19  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 239. 
20  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sa-

zogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad dela-
verisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 216-217. 

21  Thompson O., Corporations and Other Business Associations, 5th ed., Aspen Publishers, N.Y., 2006, 779.  
22  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, me-3.10 muxli. 
23  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 53-e muxli. 
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nerTa jgufs, ganaxorcielon iseTi uflebebi, rogorebicaa: sawarmos riggareSe 

krebis mowveva, garigebis aslebis gamoTxova, sameurneo moqmedebebis specialuri 

Semowmeba, aseve, riggareSe krebis dRis wesrigad direqtoris gadayenebis sakiTx-

is Setana. dasaxelebulidan cxadi xdeba, rom aqciebis garkveuli odenobis, am Sem-

TxvevaSi, kanoniT gaTvaliswinebuli minimaluri odenobis floba SesaZlebelia, 

safrTxis Semcveli iyos samizne korporaciisTvis, radgan SemZen korporacias Se-

saZlebloba eZleva, Caerios mis Sida saqmeebSi. aqedan gamomdinare, aqcioneris 

damatebiTi uflebis korporaciis SigniT ganxorcieleba (flip-in) emsaxureba am 

safrTxis gauvnebelyofas.24 

„mewarmeTa Sesaxeb“ saqarTvelos kanonis 54-e muxli25 aqcioneris damatebiTi 

uflebis korporaciis SigniT ganxorcielebis SesaZleblobas aqcionerTaTvis 

upiratesi Sesyidvis uflebis mTlianad an nawilobriv gauqmebiT iZleva. am pun-

qtiT gaTvaliswinebuli upiratesi Sesyidvis ufleba vrceldeba axalgamoSvebul 

aqciebTan mimarTebiT.  

„mewarmeTa Sesaxeb“ saqarTvelos kanonis 59-e muxlis me-4 da me-5 punqtebis 

Tanaxmad, saerTo krebis mier uflebamosil organos SeiZleba mieniWos axali aq-

ciebis ganTavsebis ufleba nebadarTuli aqciebis farglebSi. saerTo krebam es 

uflebamosileba SeiZleba mianiWos rogorc sameTvalyureo sabWos, aseve direq-

torebs.26 Sesabamisad, korporaciis direqtorats SeuZlia, gamouSvas aqciebi, xo-

lo saerTo krebam gauuqmos aqcionerebis nawils, anu am SemTxvevaSi  korporaci-

as, axalgamoSvebul aqciebTan mimarTebiT upiratesi Sesyidvis ufleba.  

 „aqciis upiratesi Sesyidvis ufleba aqcioneris kanonismier uflebas warmo-

adgens da misi CamorTmeva aqcioneris samarTlebriv mdgomareobaSi mniSvnelovan 

Carevad unda CaiTvalos. amitom, aqcionerisTvis am uflebis CamorTmeva mxolod 

gansazRvruli pirobebis arsebobisas unda iyos SesaZlebeli da gamonakliss unda 

warmoadgendes. aqciis upiratesi Sesyidvis uflebis CamorTmeva an SezRudva mxo-

lod maSinaa dasaSvebi, roca kapitalis gazrdis dasaxuli miznis miRweva sxvagva-

rad SeuZlebelia da aqcionerebis uflebebis SezRudva mTlianad sazogadoebis 

interesebs emsaxureba“.27 

aRsaniSnavia, rom saqarTvelos kanonis „mewarmeTa Sesaxeb“ 54-e muxlis me-6 

punqtis bolo winadadeba SesaZleblobas aZlevs korporacias, sawesdebo avtono-

miurobis principis gaTvaliswinebiT, saerTo krebis uflebamosileba, maT Soris 

upiratesi Sesyidvis uflebis gauqmeba, gadasces sameTvalyureo sabWos an/da di-

                         
24  Ji L.X., A New Look at Dead Hand Provisions in Poison Pills: Are They Per Se Invalid After Toll Brothers 

and Quiturn? 44 Saint Louis University Law Journal 223, 2000, 3-4. 
25  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 54-e 6. (g)muxli. 
26  iqve, 1994, 59-e muxli. 
27  Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, mesame gamocema, Tb., 2002, 

376. 
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reqtors.28 rogorc bolo abzacSi aRiniSna, uflebis aseTi saxiT gadacema da sa-

kuTriv upiratesi Sesyidvis uflebis gauqmeba „mTlianad sazogadoebis intere-

sebs unda emsaxurebodes“.  

aqedan gamomdinare, Tu es dasabuTebuli iqneba mTlianad sazogadoebis in-

teresebis safuZvelze, SesaZlebelia, konkretul SemTxvevaSi pirdapir direqto-

rats hqondes rogorc axali aqciebis gamoSvebis, aseve, aqcionerTa nawilisTvis 

upiratesi Sesyidvis gauqmebis ufleba. 

damatebiTi uflebis korporaciis SigniT gamoyenebas Tan sdevs SemZeni kor-

poraciisTvis mniSvnelovani uaryofiTi ekonomikuri Sedegic. kerZod, wilobrivi 

monawileobis SemcirebiT, SemZeni korporacia mniSvnelovani finansuri riskis wi-

naSe dgeba, radgan, Tu zemoT ganxilul SemTxvevaSi SeiZina da flobs korporaci-

is 10%-s, „mowamluli abebis“ amoqmedebis SemTxvevaSi misi wilobrivi monawileoba 

Semcirdeba da SesaZloa, Camovides 1 an 2%-amde, an kidev ufro Semcirdes. aseTi 

wilobrivi monawileobac dautovebs SemZen korporacias garkveul uflebebs sa-

mizne korporaciis SigniT, maT Soris „mewarmeTa Sesaxeb“ kanonis 53-e muxlis29 Se-

sabamisad, Tumca Tanmdevi finansuri riskis gamo „mowamluli abebis“ arseboba 

SemZeni korporaciis mxridan molaparakebebisa da mtruli SeZenisgan Tavis Seka-

vebis mniSvnelovani safuZvelia.  

daskvnis saxiT SegviZlia vTqvaT, rom qarTul sakorporacio samarTalSi Se-

saZlebelia aqcioneris damatebiTi uflebis danergva da ganxorcieleba fasiani 

qaRaldebis gamoSvebis gziT kapitalis gazrdis SemTxvevaSi da aqcioneris upira-

tesi Sesyidvis uflebis mTliani an nawilobrivi gauqmebiT.  

aqcioneris damatebiTi uflebis korporaciis farglebs gareT ganxorciele-

ba (Flip-over) Zalian saintereso sakorporacio samarTlebrivi institutia. aseT 

dros samizne korporaciis aqcionerebs aqvT SemZeni korporaciis aqciebis mimarT 

damatebiTi uflebebi, rac SeiZleba ganmtkicebuli iyos samizne korporaciis wes-

debaSi. kerZod, Tu transaqciis pirvel safexurze SemZeni korporacia daeufleba 

samizne korporaciis aqciebis im odenobas, rac sakmarisia samizne korporaciis 

SemZen korporaciasTan gasaerTianeblad, samizne korporaciis wesdebiT SeiZleba 

gaTvaliswinebul iqnes samizne korporaciis aqcionerebisaTvis miniWebuli dama-

tebiTi uflebebi, romelTa ganxorcielebis safuZveli iqneba samizne da SemZeni 

korporaciebis Serwyma.30 magaliTad, im SemTxvevaSi, Tu SemZeni korporacia ga-

dawyvets samizne korporaciis mierTebas, samizne korporaciis aqcionerebs eqne-

baT SemZeni korporaciis axalgamoSvebuli aqciebis gansakuTrebuli, specialuri 

                         
28  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 54-e 6 muxli. 
29  iqve, 53-e 31 muxli. 
30  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 239. 
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pirobebis gaTvaliswinebiT da sabazro da/an nominalur Rirebulebaze bevrad 

ufro iafad SeZenis ufleba.31  

aseve, wesdebiT samizne korporaciam SeiZleba gaiTvaliswinos, rom gaerTia-

nebis SemTxvevaSi, SemZenma korporaciam samizne korporaciis aqcionerebs unda 

gadasces samizne korporaciis aqciebis sanacvlod bevrad ufro meti SemZeni kor-

poraciis aqcia. am RonisZiebis mizania, samizne korporaciam xeli SeuSalos SemZen 

korporacias SeZenis transaqciis dasrulebasa da Serwymis transaqciis ganxor-

cielebaSi. Tu SemZenma gadalaxa „mowamluli abebis“ gamoyenebis pirveli etapi, 

„mowamluli abebis“ flip-over versia, xels SeuSlis ori korporaciis gaerTianebas 

da samizne korporacias damoukideblad arsebobis da ganviTarebis SesaZleblo-

bas dautovebs. „mowamluli abebis“ es SemTxvevac SesaZlebelia, davnergoT qar-

Tuli sakorporacio samarTlis praqtikaSi sawesdebo avtonomiurobis principis 

safuZvelze dayrdnobiT.  

damatebiTi uflebis, rogorc Tavdacvis korporaciulsamarTlebrivi Ro-

nisZiebis ganxorcieleba, dakavSirebulia Zalian bevr sakorporacio samarTlis 

institutTan, maT Soris, direqtoratTan, direqtoratis uflebamosilebisa da 

kompetenciis farglebTan, gadawyvetilebis miRebis wesTan, SeZenisa da daufle-

bis formebsa da sxva sakiTxebTan.  

amavdroulad, damatebiT uflebis ganxorcielebasTan dakavSirebuli erT-

erTi yvelaze ufro mniSvnelovani sakiTxi aris sakuTriv TavdacviTi RonisZiebe-

bis Zalmosilebis safuZvlebi da am safuZvlebis mimarTeba aqcionerTa SerCeviTi 

Tanabari mopyrobis principTan. 

 

2.2. damatebiTi uflebis Zalmosilebis safuZvlebi da  

misi mimarTeba aqcionerTa SerCeviTi Tanabari mopyrobis principTan 

 

„mewarmeTa Sesaxeb“ saqarTvelos kanoni ganamtkicebs aqcionerebis Tanabari 

mopyrobis princips.32 am kanonis me-3 muxlis me-9 punqtis Tanaxmad, „sps-is, ks-is, 

Sps-is, ss-is da kooperativis partniorebs Tanabar pirobebSi Tanabari ufleba-

movaleobebi aqvT, Tu am kanoniT an wesdebiT sxva ram ar aris dadgenili.“33 rome-

lime klasis aqciis floba ar ayenebs, magaliTad, privilegirebuli aqciis mflo-

bels Cveulebrivi aqciis mesakuTre aqcionerze maRla. aqciis am orive saxeobas 

aqvs Tavisi dadebiTi da uaryofiTi, upiratesi da araprivilegirebuli Tvisebebi. 

amitomac, am ori klasis aqciidan Tu romlis flobaa „ukeTesi“ — es, ubralod, 

konkretuli Sexedulebis sakiTxia“.34 

                         
31  maxarobliSvili g., kapitalur sazogadoebaTa struqturaSi fundamenturi cvlile-

bebis ganxorcieleba korporaciulsamarTlebriv qmedebaTa (SeZena, Serwyma) safuZ-
velze (SedarebiTsamarTlebrivi analizi), Tb., 2014, 165. 

32  burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tb., 2010, 330-331. 
33  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, me-3.9 muxli.  
34  burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tb., 2010, 331. 
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„mewarmeTa Sesaxeb“ kanonis 52-e muxlis 1-li punqti saubrobs Cveulebrivi 

da privilegirebuli aqciebis xmisa da dividendis miRebis uflebaze, iTvaliswi-

nebs wesdebiT uflebebis sxvagvarad gansazRvris SesaZleblobas da xazs usvams im 

faqts, rom „erTi klasis aqciebi Tanabari uflebebiT uzrunvelyofen maT mflo-

belebs“.35 Sesabamisad, Tanabar uflebebSi kanoni moiazrebs erTi klasis aqciebis 

xmisa da dividendis miRebis Tanabari uflebebiT aRWurvas.36  

52-e muxlis 1-li1 punqti aseve ganixilavs sxvadasxva klasis aqciebis arsebo-

bas da maTi ufleba-movaleobebis sawarmos wesdebiT gaTvaliswinebis SesaZleb-

lobas, Tumca am punqtSi ar aris xazgasmuli, rom erTi klasis aqciebi Tanabari 

uflebebiT uzrunvelyofen maT mflobelebs.37 Sesabamisad, „mewarmeTa Sesaxeb“ 

kanoni aRiarebs erTi klasis aqciebis mflobelebs Soris Tanabari mopyrobis 

princips xmis uflebis sakiTxTan da dividendis miRebasTan dakavSirebiT, xolo 

sxva sakiTxebTan mimarTebiT SesaZleblad Tvlis SerCeviTi Tanabari mopyrobis 

arsebobas, rac saSualebas aZlevs korporaciebs, praqtikaSi ganaxorcielon upi-

ratesi Sesyidvis uflebis erTi klasis aqcionerebs Soris mTliani an nawilobri-

vi gauqmeba, sazogadoebis interesebidan gamomdinare.38  

damatebiT unda aRiniSnos, rom SemZeni korporacia mtruli SeZenis ganxor-

cielebis dawyebiT TviTonve amkvidrebs araTanabar mopyrobas aqcionerebTan mi-

marTebiT, radgan, faqtobrivad, „aiZulebs“ aqcionerebs aqciis gasxvisebas.  

aqcionerebis iZulebis sakiTxi gansakuTrebiT gamokveTilia aqciebis orsa-

fexuriani satendero SeTavazebis ganxorcielebis dros, rodesac SemZenis miza-

nia, SeTavazebis pirvel etapze aqciaTa mxolod 51%-is SeZena, xolo meore etapze 

— aqciaTa danarCeni nawilis.39 aseTi tipis SeTavazeba aris „struqturuli iZule-

bis“ safrTxis matarebeli.40 orsafexuriani satendero SeTavazebis ganxorciele-

bis dros korporacia im SemTxvevaSic SeiZleba gaiyidos, rodesac mis aqcione-

rebs aqciebis gasxviseba ar surT, radgan samizne korporaciis aqcionerebma ar 

ician, Tu ra gadawyvetilebas miiRebs maTi kolega aqcioneri da, amavdroulad, ar 

                         
35  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 52-e 1 muxli. 
36  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebis ganxorcieleba 

aqcionerTa „SerCeviTi Tanabari mopyrobis“ WrilSi (SedarebiTsamarTlebrivi kvleva 
upiratesad delaverisa da qarTuli sakorporacio samarTlis magaliTze)“, `samar-
Tlis Jurnali“, №1, Tb., 2014, 128. 

37  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 52-e11 muxli.  
38  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebis ganxorcieleba 

aqcionerTa „SerCeviTi Tanabari mopyrobis“ WrilSi (SedarebiTsamarTlebrivi kvleva 
upiratesad delaverisa da qarTuli sakorporacio samarTlis magaliTze)“, `samar-
Tlis Jurnali“, №1, Tb., 2014, 128-129. 

39  Cohen M. M., “Poison pills” as a Negotiating Tool: Seeking a Cease-Fire in the Corporate Takeover Wars, 
Columbia Business Law Review, Vol. 459, 1987, 11. 

40  Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011). 
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undaT transaqciis meore etapze umciresobaSi yofna, Sesabamisad, cdiloben, aq-

ciebi SeTavazebis pirvelsave safexurze gaasxvison.41  

savaldebulo satendero SeTavazebis damkvidrebam, romelsac „mewarmeTa Se-

saxeb“ kanonic iTvaliswinebs,42 Seamcira orsafexuriani SeZenis mtruli zegavle-

na aqcionerTa nebaze, Tumca gamoTqmulia mosazreba, rom im SemTxvevaSic ki, ro-

desac SemZens pirvel safexurze unda aqciebis 100%-is SeZena, es mainc aris saf-

rTxis Semcveli aqcionerebisaTvis, radgan, zogadad, satendero SeTavazeba ar 

aris funqciurad aqcioneris xmis uflebis ekvivalenti43, anu ar Seicavs nebis Ta-

visufali gamoxatvisa da xmis uflebis Tavisuflad gankargvis niSnebs. am mosaz-

rebisagan gansxvavebuli midgoma aqvs delaveris sasamarTlos, romelic Tvlis, 

rom SeZenis pirvelsave safexurze samizne korporaciis aqciebis 100%-is SeZenis 

SeTavazebis SemTxveva ar CaiTvleba aqcionerebisaTvis safrTxis Semcvelad.44  

aqedan gamomdinare, aqcionerebs Soris damkvidrebulia Tanabari mopyrobis 

principi, Tumca es ukanaskneli moqmedebs xmis uflebasa da dividendis miRebas-

Tan dakavSirebiT. xolo sxva sakiTxebTan mimarTebiT moqmedebs SerCeviTi Tanaba-

ri mopyrobis principi, rasac delaveris sasamarTlo praqtikac adasturebs.  

TavdacviTi RonisZiebis Zalmosilebis Semowmebis fuZemdebluri testi iu-

nikalis saqmis ganxilvisas Camoyalibda, sadac saqmis ganmxilvelma sasamarTlom 

Zalmosilad CaTvala iunikalis bordis mier ganxorcielebuli TavdacviTi Ro-

nisZieba, ris safuZvelzec bordma aqcionerebi samizne da SemZeni korporaciis aq-

cionerebad dayo.45 kerZod, iunikalis bordma ganaxorciela e. w. „SerCeviTi sa-

tendero SeTavazeba“ sakuTari kompaniis aqcionerebis mimarT, magram SeTavazeba 

ar ganaxorciela im aqciebTan mimarTebiT, romelTa mflobeli ukve iyo SemZeni 

korporacia. Sedegad, aqciebis gasxvisebis msurvelma aqcionerebma aqciebi Tavis-

save korporacias mihyides da ara SemZen korporacias.  

iunikalis saqmis ganxilvisas sasamarTlo Camoyalibda TavdacviTi RonisZie-

bebis Zalmosilebis orstandartian testze, kerZod: pirveli, iunikals, rogorc 

korporacias, emuqreboda safrTxe SemZeni korporaciisgan da, meore, gatarebuli 

TavdacviTi RonisZieba iyo safrTxis Sesabamisi. sasamarTlom legitimurad miiC-

nia gatarebuli TavdacviTi RonisZieba, miuxedavad imisa, rom es RonisZieba am-

kvidrebda „diskriminacias“ samizne korporaciis aqcionerebs Soris.46 SemdegSi 

aSS-is fasiani qaRaldebis maregulirebelma komisiam akrZala satendero SeTava-

                         
41  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sa-

zogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad dela-
verisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 208-209. 

42  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 532-e muxli. 
43  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 

Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 575. 
44  Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011). 
45  Unocal Corp. v. Mesa Petroleum Co. Delaware Supreme Court, 1985, 493 A.2d 946. 
46  Velasco J., The Enduring Illegitimacy of the Poison Pill, 27 Iowa Journal of Corporation Law 381, 2002, 4.  
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zebis SerCeviToba,47 Tumca iunikalis standarti dRemde rCeba rogorc Tavdacvi-

Ti RonisZiebis legitimurobis Semowmebis safuZveli. 

Semdgomma sasamarTlo saqmeebma ufro daxvewa aqcionerTa Soris SerCeviTi 

Tanabari mopyrobis sakiTxi. magaliTad, iuniTrinis saqmeSi korporaciam sakuTar 

aqciebTan mimarTebiT gamoiyena sazogadoebis mier aqciaTa gamosyidvis ufleba,48 

romelic aseve ganmtkicebulia „mewarmeTa Sesaxeb“ saqarTvelos kanoniT.49  

korporacia iuniTrinma aqciebis gamosyidva SesTavaza rogorc transaqciam-

de arsebul aqcionerebs, aseve SemZen korporaciasac, rogorc samiznis erT-erT 

aqcioners, radgan SemZeni korporacia aqciebis gamosyidvis droisaTvis ukve da-

uflebuli iyo samizne korporaciis aqciebis garkveul odenobas. Sedegad, samiz-

ne korporaciis mflobelobaSi aRmoCnda gasxvisebis msurveli aqcionerebis (ax-

lo mimaval perspeqtivaze orientirebuli aqcionerebis) aqciebi, romlebic, uke-

Tesi fasis SeTavazebis SemTxvevaSi, aqciebis gasxvisebas apirebdnen, xolo Sors 

mimaval perspeqtivaze orientirebuli aqcionerebi aqciebis gasxvisebas arc Sem-

Zen korporaciaze ar apirebdnen. Sesabamisad, iunikalis samarTlebrivi Zalmosi-

lebis standartis gamoyenebiT, samizne korporaciam aqcionerebi dayo axlo mima-

val perspeqtivaze orientirebul da Sors mimaval perspeqtivaze orientirebul 

aqcionerebad.50  

aqcionerTa SerCeviTi Tanabari mopyrobis standarti SesaZlebelia, davner-

goT qarTul sakorporacio samarTalSic, miTumetes, rogorc zemoT aRiniSna, 

qarTuli mecnieruli doqtrina, qarTveli mecnierebis pozicia, TanxvedraSia iu-

nikalis standartiT gaTvaliswinebul or safuZvlian wesTan.51 kerZod, unda ar-

sebobdes korporaciisTvis mosalodneli safrTxe da gatarebuli TavdacviTi 

RonisZieba unda iyos safrTxis adekvaturi.52 „mowamluli abebis“ korporaciis 

SigniT ganxorcieleba, romelic qarTul sakorporacio samarTalSi aqcioneris 

upiratesi Sesyidvis uflebis mTliani an nawilobrivi gauqmebiT vlindeba, swo-

red aqcionerTa SerCeviT Tanabar mopyrobazea dafuZnebuli.  

rogorc damatebiTi uflebis zemoT dasaxelebuli avtori, aseve, samecniero 

doqtrina da sasamarTlo praqtika Tanxmdebian, rom „mowamlulma abebma“ ar unda 

                         
47  Rules and Regulations under the Securities Exchange Act of 1934, Rule 13 e-4, 14 d-10. 
48  Unitrin, Inc. v. American General Corp., Supreme Court of Delaware, 1995, 651 A.2d 1361. 
49  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 531-e muxli.  
50  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sa-

zogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad delave-
risa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 276-280. 

51  Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, mesame gamocema, Tb., 2002, 
376-377. 

52  „kapitalis momatebis dros upiratesi Sesyidvis uflebis gauqmebisas sawarmos inte-
resi gadamwyvetia. amitom am uflebis CamorTmevis samarTlebrivi safuZveli unda 
iyos is, rom igi (1) korporaciis mizans, mis keTildReobas emsaxurebodes da (2) am 
miznis misaRwevad es RonisZieba mizanSewonili, saWiro da proporciuli iyos“, bur-
duli i., saaqcio samarTlis safuZvlebi, II tomi, Tb., 2013, 254. 
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moaxdinos zegavlena aqcioneris xmis uflebaze, winaaRmdeg SemTxvevaSi aseTi 

„mowamluli abebi“ CaiTvleba Seusabamod sazogadoebisaTvis mosalodneli saf-

rTxis mimarT53 da, Sesabamisad, ar iqneba validuri.54  

 

2.3. damatebiTi uflebis ganviTarebis etapebi 
 

aRsaniSnavia, rom damatebiTma uflebam, rogorc sakorporacio samarTlis 

institutma, ganvlo ganviTarebis sakmaod saintereso gza. 

upirveles yovlisa, rogorc zemoT aRiniSna, mis avtorad da praqtikaSi pir-

velad damnergavad iTvleba advokati martin liptoni. 1988-1989 wlebSi „mowam-

luli abebi“, rogorc TavdacviTi RonisZieba, danerga aSS-is yvelaze ufro didi 

korporaciebis naxevarze metma, xolo 2001 wlisTvis, 2200-ze met amerikul kor-

poracias hqonda „mowamluli abebi“ danergili.55 mowamluli abebis moqmedeba ga-

amyara amerikuli sasamarTlo praqtikis magaliTebma.56  

„momwamlavi abis“ taqtikis evoluciam is, dauflebisgan Tavdacvis saSuale-

baTa Soris, yvelaze gavrcelebul taqtikur svlad Camoayaliba. miuxedavad Tav-

dacvis sxva meqanizmebis ufro Zlieri, e.w. sasikvdilo, efeqtisa, romelic gar-

kveuli raodenobis sasamarTlo gadawyvetilebebmac gaamyara, „momwamlavi abi“ 

dauflebisgan Tavdacvis efeqtur saSualebad rCeba. is iZulebiTi dauflebis sa-

pasuxo taqtikuri svlaa da samizne sazogadoebis bords „mtruli“ SeZenis ofer-

tis adekvaturi pasuxis gacemis berketebs aZlevs, Tumca is ar aris dauflebis Se-

Cerebis panacea“.57 

pirveli Taobis damatebiTi uflebebi iTvleba rogorc SedarebiT susti, 

romelTac ar hqondaT realuri Sedegi samizne korporaciis damoukideblobis Se-

narCunebis TvalsazrisiT. aseve, pirveli Taobis damatebiT uflebebs ar gaaCndaT 

e.w. gamosyidvadi, gamoxmobadi efeqti. maTi amoqmedebis SemTxvevaSi, „mowamluli 

abebis“ gamoxmoba SeuZlebeli xdeboda.58  

pirveli Taobis „momwamlavi abebis“ gamoyenebis magaliTia korporacia `le-

noqsis~ mier 1983 wels damatebiTi uflebis Flip-over versiis adreuli variantis 

                         
53  Henry L. G., Continuing Directors Provisions: These Next Generation Shareholder Rights Plans Are Fair 

and Reasoned Responses to Hostile Takeover Measures, 79 Boston Law Review 989, 1999, 7-8. 
54  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri 

sazogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad dela-
verisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 278. 

55  ix. <https://www.sharkrepellent.net/request?an=dt.getPage&st=1&pg=/pub/rs–20100401.html&Specific –
Purpose–Poison–Pills&rnd=372936>. 

56  magaliTad, iseTi mniSvnelovani sasamarTlo gadawyvetileba, rogoricaa Moran v. 
Houshold International, Inc. Delaware Supreme Court, 1985, 500 A. 2 – 1346.  

57  maxarobliSvili g., kapitalur sazogadoebaTa struqturaSi fundamenturi cvlile-
bebis ganxorcieleba korporaciulsamarTlebriv qmedebaTa (SeZena, Serwyma) safuZ-
velze (SedarebiTsamarTlebrivi analizi), Tb., 2014, 161. 

58  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 242-243. 
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implementacia.59 msgavsad aqcionerTa damatebiTi uflebis sxva imdroindeli mo-

delebisa, `lenoqsis~ uflebaTa paketi dafuZnebuli iyo privilegirebul aqcieb-

ze, romelTa uflebebi ganisazRvreboda aqciebis gamocemamde da ar saWiroebda 

aqcionerebis monawileobas. „lenoqsis momwamlavi abi“ gamoicemoda rogorc spe-

cialuri dividendi, romelic Sedgeboda xmis uflebis armqone konvertirebadi 

privilegirebuli aqciebisagan. 40 Cveulebriv aqciaze xdeboda erTi aseTi specia-

luri dividendis gacema.60  

korporacia `lenoqsis~ „momwamlavi abebis“ TavdacviTi xasiaTi vlindeboda 

aqciis konvertirebad xasiaTSi. kerZod, im SemTxvevaSi, Tu `lenoqsi~ miuerTde-

boda sxva korporacias, privilegirebuli aqciebi sabazro Rirebulebaze bevrad 

ufro dabal fasad unda gardaqmniliyvnen SemZeni korporaciis Cveulebriv aqcie-

bad, rasac naklebad mimzidveli unda gaexada `lenoqsis~ SeZena.61 

rogorc aRiniSna, `lenoqsis~ „momwamlavi abebis“ Flip-over versia aqcionerTa 
damatebiTi uflebis adreuli versiaa. Flip-over-is dRes moqmedi variantebi, Cveu-

lebrivi aqciebis sanacvlod, ara privilegirebul aqciebs, aramed uflebaTa pa-

kets gamoscemen. es ufleba ar gadaicema aqciisgan damoukideblad da aqciebis 

mflobels aZlevs SemZen korporaciaSi, am ukanasknelis mier samiznis mierTebis 

SemTxvevaSi, aqciebis sabazro Rirebulebaze 50%-iT ufro iafad SeZenis saSuale-

bas.62  

aqcionerTa meore Taobis damatebiTi uflebebis gamomxatvelia zemoT ganxi-

luli `mowamluli abebis~ flip-in versia. mxolod korporaciis gareT, meore korpo-

raciasTan mimarTebiT damatebiTi uflebebis moqmedeba, anu flip-over, ar aRmoCnda 

sakmarisi TavdacviTi RonisZieba samizne korporaciis dasacavad. es gansakuTre-

biT gamoikveTa jeims goldsmitis mier korporacia „qraun celerbaxis“ SeZenis 

dros. „qraun celerbaxs“ mxolod transaqciis meore safexurze, SemZen korpora-

ciasTan Serwymis SemTxvevaSi, uaqtiurdeboda „mowamluli abebi“. Sedegad, gol-

dsmitma SeiZina „qraun celerbaxSi“ aqciaTa sakontrolo paketi, xolo uSualod 

korporaciis mierTebisgan Tavi Seikava. aqedan gamomdinare, „mowamluli abebis“ 
flip-over versiam ver daicva samizne korporacia aqciaTa sakontrolo paketis 

mflobelis cvlilebisgan. amasTanave, goldsmitma „qraun celerbaxis“ „mowamlu-

li abebis“ paketi Tavis sasargeblodac gamoiyena, radgan am uflebebs ar gaaCndaT 

gamosyidvadi xasiaTi, Sesabamisad, am uflebebis amoqmedebam xeli SeuSala „ce-

lerbaxs“ savaraudo ukeTesi pirobebis mqone mesame korporaciasTan, e. w. „white 
knight“-Tan gaerTianebaSi.63 

                         
59  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 239-240. 
60  iqve, 239. 
61  iqve. 
62  iqve, 240. 
63  iqve, 241-242. 
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radgan „mowamluli abebis“ mxolod flip-over variacia ar aRmoCnda samizne 

korporaciis sakmarisad efeqturi damcveli, datovebuli samarTlebrivi „xvre-

lebis“ amosavsebad, iuristebma ganaviTares aqcionerTa damatebiTi uflebebis 
flip-in versia, romelic gamoyenebuli iqneboda korporaciis SigniT da aseT Sem-

TxvevaSi zemoT ganxiluli goldsmitis taqtika ukve veRar iqneboda samizne kor-

poraciis winaaRmdeg mimarTuli efeqturi saSualeba. damatebiTi uflebebis kor-

poraciis SigniT gamoyenebisas uflebaTa paketis mflobel aqcioners ufleba 

aqvs, SeiZinos samizne korporaciis aqciebi ganaxevrebul fasad. Sesabamisad, dama-

tebiTi uflebebis es versia SeiZleba SemZeni korporaciisTvis mZime ekonomikuri 

efeqtis matarebeli iyos.64 

miuxedavad „mowamluli abebis“ Zlieri TavdacviTunarianobisa, SemZeni kor-

poraciis mier SesaZlebelia satendero SeTavazebis ganxorcielebiT da samizne 

korporaciis saerTo krebaze direqtorebis gadayenebiT damatebiTi uflebebis 

gamosyidva. radgan direqtorati gvevlineba TavdacviTi RonisZiebebis ganxorci-

elebis uflebebis mqone subieqtad, ris Sesaxebac statiis meoTxe TavSi gveqneba 

ufro detalurad saubari, Sesabamisad, direqtorTa axali Semadgenlobis arCevis 

SemTxvevaSi, romlebic mxars uWeren satendero SeTavazebas, SemZen korporacias 

SeeZleba „mowamluli abebis“ gamoxmoba axali direqtoratis meSveobiT. aseTi Se-

saZleblobis Semcirebis mizniT, ganviTarda damatebiTi uflebebis mesame Taobis 

iseTi modelebi, rogorebicaa: „Dead Hand Pill“ da „No Hand Pill“. „Dead Hand Pill“-is 

SemTxvevaSi, „mowamluli abebis“ gamoxmoba SeuZlia mxolod direqtoratis Zvel 

Semadgenlobas an Zveli Semadgenlobis mier mowonebul axal kandidatebs.65  

„mkvdari xelis“ taqtikuri debuleba axalCamoyalibebul direqtorTa sab-

Wos uzRudavs uflebamosilebas, gamoisyidos wina bordis mier aqcionerTa uf-

lebrivi gegma da masSi gansazRvruli fasiani qaRaldebi“.66 rac Seexeba „No Hand 
Pill“-s, is „Dead Hand Pill“-Tan SedarebiT naklebad efeqturia.67 „No Hand Pill“-is ga-

mosyidva SeuZlebeli xdeba korporaciaSi aqciaTa sakontrolo paketis mflobe-

lis Secvlidan 6 Tvis ganmavlobaSi, rac mxolod droebiT aCerebs SemZeni korpo-

raciis mier axaldauflebuli korporaciis srul gankargvas.68 

aRsaniSnavia, rom gansxvavebiT sxva Statebis sasamarTloebisgan, delaveris 

Statis sasamarTlom „No Hand Pill“-is da „Dead Hand Pill“-is gamoyeneba CaTvala aqci-

                         
64  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 242. 
65  iqve, 245. 
66  maxarobliSvili g., kapitalur sazogadoebaTa struqturaSi fundamenturi cvli-

lebebis ganxorcieleba korporaciulsamarTlebriv qmedebaTa (SeZena, Serwyma) 
safuZvelze (SedarebiTsamarTlebrivi analizi), Tb., 2014, 166. 

67  ufro vrclad „Dead Hand Pill“-is Sesaxeb ix. maisuraZe d., korporaciulsamarTlebrivi 
TavdacviTi RonisZiebebi kapitaluri sazogadoebis reorganizaciisas (SedarebiT-
samarTlebrivi kvleva upiratesad delaverisa da qarTuli sakorporacio samarTlis 
magaliTze), Tb., 2015, 230-237. 

68  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 245. 
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onerTa uflebebSi Carevad da korporaciis mosalodnel safrTxesTan mimarTe-

biT gatarebul araadekvatur da Seusabamo RonisZiebad.69 

 

3. damatebiTi uflebis amoqmedebis safuZveli 

 

korporaciis wesdebiT, SeiZleba ganisazRvros damatebiTi uflebis, rogorc 

korporaciulsamarTlebrivi TavdacviTi RonisZiebis, amoqmedebis safuZveli. 

kerZod, korporaciis wesdeba SeiZleba iTvaliswinebdes aseTi saxis RonisZiebis 

gamoyenebas, Tumca ar dadges misi gamoyenebis safuZveli da, Sesabamisad, Tavdac-

viTi RonisZiebebic ar amoqmeddes.  

damatebiTi uflebis amoqmedebis yvelaze ufro gavrcelebuli safuZveli 

aris SemZeni korporaciis mier samizne korporaciaSi aqciebis garkveuli odeno-

bis SeZena, magaliTad, 5%, 10%, 20% an metis SeZena.70 wesdebiT, SesaZlebelia, ga-

viTvaliswinoT, rom swored SemZeni korporaciis mier aqciebis garkveuli odeno-

bis dauflebis SemTxvevaSi amoqmeddes „mowamluli abebi“.  

qarTul sakorporacio samarTalSi damatebiTi uflebis wesdebiT gaTvalis-

winebuli amoqmedebis safuZvlad SeiZleba miviCnioT aqciebis an xmis uflebis 

mqone aqciebis 5%-is SeZena, radgan, rogorc zemoT aRiniSna, aqciebis 5%-is 

mflobelebs warmoeSobaT mTeli rigi uflebebisa, „mewarmeTa Sesaxeb“ kanonis 53-

e muxlidan gamomdinare. magaliTad, xmis uflebis mqone aqciebis 5%-is mflobe-

lebs, garda riggareSe krebis mowvevisa da dRis wesrigSi sakiTxebis damatebebisa, 

SeeZlebaT, moiTxovon wliuri balansis specialuri Semowmeba da/an informacia 

samomavlod dasadebi garigebebis Sesaxeb.71 Sesabamisad, SemZeni korporacia aqti-

urad iqneba warmodgenili samizne korporaciis SigniT da SeeZleba, mis mflobe-

lobaSi arsebuli aqciebi, wilobrivi monawileoba, gamoiyenos Tavis sasargeblod 

da/an samomavlod aqciebis odenobis gazrdis mizniT.  

damatebiTi uflebis wesdebiT amoqmedebis kidev erTi safuZveli SeiZleba 

iyos „fasiani qaRaldebis bazris Sesaxeb“ kanoniT gansazRvruli mniSvnelovani 

SenaZeni, romelic korporaciis xmis uflebis mqone aqciebis 10 %-ze mets Sead-

gens.72 wesdebiT SeiZleba ganisazRvros, rom SemZeni korporaciis mier samizne 

korporaciaSi mniSvnelovani SenaZenis daufleba iyos TavdacviTi RonisZiebebis 

amoqmedebis safuZveli.  

damatebiTi uflebis wesdebiT amoqmedebis safuZveli SeiZleba iyos aseve 

„fasiani qaRaldebis bazris Sesaxeb“ kanonis me-161 muxliT gansazRvruli inte-

                         
69  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri 

sazogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad dela-
verisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 230-237. 

70  Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 242. 
71  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 53-e muxli. 
72  saqarTvelos kanoni „fasiani qaRaldebis bazris Sesaxeb“, 1998, me-14 muxli. 
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resTa konfliqtis safuZveli, kerZod, am muxlis meore punqtis Tanaxmad, inte-

resTa konfliqtis erT-erTi safuZvelia garigebis orive mxares xmis uflebis 

mqone aqciaTa 20%-is an metis mflobeloba.73 gansakuTrebiT es SeiZleba davukav-

SiroT transaqciis meore safexurs, rodesac SemZenma korporaciam SeiZleba ga-

dawyvitos samiznesTan Serwyma. Sesabamisad, aqciebis es procentuli odenoba Se-

iZleba gaxdes „mowamluli abebis“ flip-over versiis amoqmedebis safuZveli, rac sa-

momavlod gaxdeba Serwymis damabrkolebeli garemoeba. Tumca aRniSnuli procen-

tuli odenoba SeiZleba gamoviyenoT aqcionerTa damatebiTi uflebis korpora-

ciis SigniT gamoyenebis miznebidan gamomdinarec.  

aseve, SesaZlebelia, rom korporaciam wesdebiT gansazRvros sakontrolo 

paketis aqciebis odenoba, romlis beneficiari mesakuTris cvlilebac SeiZleba 

gaxdes „mowamluli abebis“ amoqmedebis safuZveli.74  

 

4. damatebiTi uflebis ganmaxorcielebeli da gamoxmobis  

uflebis matarebeli subieqtebi 

 

„mowamluli abebis“ ganxilvis dros gansakuTrebiT sainteresoa gamovyoT 

mmarTvelobis organos sakiTxi, romelsac evaleba damatebiTi uflebis, rogorc 

TavdacviTi RonisZiebis, implementacia.75 

delaveris sakorporacio samarTlisa76 da sasamarTlos praqtikis77 magaliT-

ze SeiZleba iTqvas, rom damatebiTi uflebis ganmaxorcielebeli subieqti aris 

korporaciis bordi, romelsac, korporaciis zogadi xelmZRvanelobiTi ufleba-

mosilebidan gamomdinare, evaleba miiRos korporaciis saukeTeso interesebis Se-

sabamisi gadawyvetileba.78 delaveris sasamarTlos mier miRebul yvela gadawyve-

tilebaSi xazgasmulia bordis aseTi uflebamosilebis Sesaxeb. amavdroulad, sa-

samarTlos am gadawyvetilebebs eTanxmeba mkvlevarTa mniSvnelovani nawilic.79 

                         
73  saqarTvelos kanoni „fasiani qaRaldebis bazris Sesaxeb“, 1998, me-161 muxli.  
74  im SemTxvevaSi, Tu korporacia gadawyvets, gansazRvros dominanti aqcioneris da/an 

partnioris procentuli odenoba, rac SeiZleba gaxdes damatebiTi uflebis amoq-
medebis safuZveli, es SeiZleba CaiTvalos „mewarmeTa Sesaxeb“ saqarTvelos kanonTan 
Seusabamod, radgan dominanti aqcioneris odenoba ganisazRvreba yoveli konkretuli 
SemTxvevidan da krebis kenWisyris Sedegze praqtikuli zegavlenidan gamomdinare. 

75  Henry L. G., Continuing Directors Provisions: These Next Generation Shareholder Rights Plans Are Fair 
and Reasoned Responses to Hostile Takeover Measures, 79 Boston Law Review 989, 1999, 2.  

76  DGCL, §144.  
77  ufro vrclad informacia sasamarTlo magaliTebis Sesaxeb SegiZliaT ixiloT: mai-

suraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sazoga-
doebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad delaverisa 
da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015. 

78  Bainbridge M. S., Director Primacy in Corporate Takeovers: Preliminary Reflections, 55 Stanford Law 
Review 791, 2002, 4. 

79  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 
Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 576-577.  
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Tumca samarTlebriv doqtrinaSi aseve arsebobs mosazreba, rom „mowamluli abe-

bis“ ganxorcielebis uflebamosileba realurad unda hqondeT aqcionerebs, rad-

gan es ufleba swored aqcioneris damatebiTi uflebaa da maT unda miiRon gadawy-

vetileba, dasTanxmdnen Tu ara SemZeni korporaciis winadadebas.80 mkvlevarTa 

aseTi poziciis Sesaxeb ufro vrclad gveqneba saubari momdevno TavebSi, sadac 

damatebiTi uflebis kritikas SevexebiT.  

gansxvavebiT angloamerikuli samarTlisgan, sadac korporaciuli marTvis 

erTsafexuriani sistemaa da, Sesabamisad, erT organoSi, bordSi, aris warmodgeni-

li aRmasrulebeli da zedamxedvelobis ganmaxorcielebeli menejmenti,81 qarTu-

li sakorporacio samarTali, miuxedavad 2008 wels gatarebuli reformebisa, ka-

noniT dadgenil SemTxvevebSi mainc iTvaliswinebs sameTvalyureo sabWos arsebo-

bas.82 Tumca qarTul korporaciebSi direqtorebs SeuZliaT, iyvnen sameTvalyu-

reo sabWos wevrebi da, kanoniT dadgenili gamonaklisi SemTxvevebis garda, aseTi 

direqtorebis raodenoba sameTvalyureo sabWoSi ar unda Seadgendes umravleso-

bas.83 Sesabamisad, ismis kiTxva, mmarTvelobis romelma organom unda ganaxorcie-

los TavdacviTi RonisZiebebi qarTuli sakorporacio samarTlis mixedviT — di-

reqtoratma Tu sameTvalyureo sabWom? 

am kiTxvaze pasuxis gasacemad, upirveles yovlisa, unda amovideT sameTval-

yureo sabWosa da direqtoratis zogadi rolidan, sadac direqtorebi gvevline-

bian aRmasrulebel menejerebad, romlebic zrunaven sazogadoebis yoveldRiur 

saqmianobaze, xolo sameTvalyureo sabWo axorcielebs aseT menejmentze zedam-

xedvelobas. 

„mewarmeTa Sesaxeb“ saqarTvelos kanonis me-9 muxlis 1-li punqti kapitalu-

ri tipis sazogadoebebSi xelmZRvanelobiT uflebamosilebebs aniWebs direqto-

rebs,84 Tumca amave muxlis me-6 punqti xelmZRvanelobiTi (fiduciuri) movaleo-

bebis matareblad Tvlis, aseve, sameTvalyureo sabWos.85 rogorc zemoT aRiniSna, 

direqtorebi gvevlinebian korporaciis yoveldRiuri saqmianobis ganmaxorcie-

leblebad, maSin, rodesac „mewarmeTa Sesaxeb“ kanonis 55-e muxlis me-5 punqtis Ta-

naxmad, sameTvalyureo sabWos sxdomebi tardeba kvartalSi erTxel mainc.86 sa-

meTvalyureo sabWos, minimum, erTi wevri mainc unda iyos damoukidebeli piri, 

romelic ar aris CarTuli sazogadoebis yoveldRiur saqmianobaSi.87 aqedan ga-

                         
80  Bebchuk A. L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, Theory 

and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 562.  
81  Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorpo-

racio samarTalSi, Tb., 2006, 110-111. 
82  maxarobliSvili g., korporaciuli marTvis zogadi analizi, Tb., 2015, 140. 
83  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 55-e 2 muxli. 
84  iqve, muxli me-9.1. 
85  iqve, me-9.6 muxli.  
86  iqve, 55-e 5 muxli. 
87  iqve, 55-e 21 muxli. 
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momdinare, TavdacviTi RonisZiebis ganxorcielebis uflebamosilebis mqoned un-

da CaiTvalos aRmasrulebeli menejmenti, romelic axorcielebs korporaciis 

yoveldRiur saqmianobas da sawarmos saxeliT, sawarmos saukeTeso interesebis 

Sesabamisad, iRebs gadawyvetilebas. 

amerikuli sasamarTlo praqtikis magaliTebSi, TavdacviTi RonisZiebis sa-

marTlebrivi Zalmosilebis gansazRvrisTvis, sasamarTloebi did mniSvnelobas 

aniWeben gadawyvetilebis miRebis procesSi gare direqtorebis monawileobas.88 

gadawyvetilebis miRebis dros bordSi gare direqtorebis umravlesobis arsebo-

bas da/an gare direqtorebis mier damoukideblad gadawyvetilebis miRebas Tvli-

an rogorc informirebulobis donis, xelmZRvanelobis movaleobis dacvis da 

korporaciis saukeTeso interesebis Sesabamisad gadawyvetilebis miRebis maRal 

maCveneblad. Sesabamisad, TavdacviTi RonisZiebis ganxorcielebis dros mniSvne-

lovania gaviTvaliswinoT sameTvalyureo sabWos faqtoric, radgan, rogorc ze-

moT aRiniSna, msgavsad gare direqtorebisa, angloamerikuli samarTlis sistema-

Si, sakorporacio samarTlis orsafexurian sistemaSi, sameTvalyureo sabWo 

axorcielebs aRmasrulebel menejmentze zedamxedvelobas, Sesabamisad, sameT-

valyureo sabWos monawileoba TavdacviTi RonisZiebis ganxorcielebaSi xels Se-

uwyobs am RonisZiebis samarTlebrivi Zalmosilebis dacvas.89  

Sesabamisad, qarTul sakorporacio samarTalSi gadawyvetilebas TavdacviTi 

RonisZiebebis ganxorcielebis Sesaxeb iReben direqtorebi, Tumca mniSvnelovania 

sameTvalyureo sabWos wevrTa CarTuloba da maTi rekomendaciebis gaziareba.  

 
4.1. damatebiTi uflebis Zalmosilebis safuZvlebis mimarTeba 

samewarmeo gansjis wesTan 
 
Business Judgement Rule anu samewarmeo gansjis wesi aris xelmZRvanelobis gul-

modginebis movaleobis safuZvelze aRmocenebuli sakorporacio samarTlis in-

stituti.90 samewarmeo gansjis wesis definiciis Tanaxmad, ivaraudeba, rom gadawy-

vetilebis miRebis dros menejmenti moqmedebda informirebulobis movaleobisa 

                         
88  Unocal Corp. v. Mesa Petroleum Co. Delaware Supreme Court, 1985, 493 A.2d 946.  
89  gare direqtorebis arseboba amavdroulad ar niSnavs, rom isini damoukidebeli di-

reqtorebi arian, iseve, rogorc sameTvalyureo sabWos yvela wevri avtomaturad ar 
aris damoukidebeli direqtori. „mewarmeTa Sesaxeb“ kanoni iTvaliswinebs, minimum, 
erTi damoukidebeli direqtoris arsebobas sameTvalyureo sabWos SemadgenlobaSi. 
Tumca rac ufro meti damoukidebeli direqtori hyavs sameTvalyureo sabWos da rac 
ufro meti gare direqtoria, amavdroulad, damoukidebeli direqtori, sasamarTlo 
praqtikis mixedviT, es garemoeba mxolod zrdis, adasturebs aRmasrulebeli 
menejmentis mxridan xelmZRvanelobiTi movaleobebis dacvis maRal standartebs. 

90  maisuraZe d., samewarmeo gansjis wesis ganmartebisTvis, `samarTlis Jurnali“, №1-2, 
Tb., 2010, 109-111. 
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da interesTa konfliqtis wesebis dacviT, korporaciis saukeTeso interesebis 

Sesabamisad.91  

TavdacviTi RonisZiebis ganxorcielebis dros menejmentis mier miRebul ga-

dawyvetilebaze avtomaturad ar gavrceldeba samewarmeo gansjis wesis moqmede-

ba, aramed jer Seefardeba iunikalis testis moqmedeba da am testis orive safuZ-

vlis dakmayofilebis SemTxvevaSi,92 TavdacviTi RonisZiebis ganxorcielebis Sesa-

xeb miRebul gadawyvetilebaze gavrceldeba samewarmeo gansjis wesis moqmedeba.93 

 

5. sazogadoebis saukeTeso interesis zogadi analizi 

 

sakorporacio samarTalSi erT-erTi yvelaze ufro saintereso da, amavdro-

ulad, sxva sakorporaciosamarTlebriv institutebTan mWidrod dakavSirebuli 

instituti aris korporaciis saukeTeso interesi. TavdacviTi RonisZiebebis, am 

SemTxvevaSi aqcioneris damatebiTi uflebis, ganxorcielebis mizani aris swored 

korporaciis saukeTeso interesebis dacva.94 miuxedavad imisa, rom qarTuli sa-

korporacio samarTali ar gvTavazobs korporaciis saukeTeso interesebis defi-

nicias, samarTlebrivi normebisa da samecniero doqtrinis safuZvelze SegviZlia 

sazogadoebis saukeTeso interesebis zogadi analizi gavakeToT. 

„mewarmeTa Sesaxeb“ saqarTvelos kanonis me-9 muxlis me-6 punqtis Tanaxmad, 

sazogadoebis xelmZRvanelebi da sameTvalyureo sabWos wevrebi ... unda „moqme-

debdnen im rwmeniT, rom maTi es moqmedeba yvelaze xelsayrelia sazogadoebisaT-

vis“.95 „fasiani qaRaldebis bazris Sesaxeb“ saqarTvelos kanonis me-16 muxlis 1-li 

punqtis g) qvepunqtis Tanaxmad, angariSvaldebuli sawarmos mmarTveli organos 

wevrebi TavianTi ufleba-movaleobebis ganxorcielebisas unda „moqmedebdnen im 

rwmeniT, rom maTi es moqmedeba yvelaze ukeTesia sawarmosa da misi fasiani qaRal-

debis mflobelTaTvis“.96 Sesabamisad, dasaxelebuli orive kanoni sazogadoebis 

saukeTeso interesis gansazRvris erT-erT safuZvlad miiCnevs xelmZRvanelebis 

iseT moqmedebas, romelic yvelaze xelsayrelia sazogadoebisaTvis da yvelaze 

ukeTesia sawarmosa da misi fasiani qaRaldebis mflobelTaTvis.  

                         
91  Hanewicz O. W., When Silence is Golden: Why the Business Judgment Rule Should Apply to No-Shops in 

Stock-for-Stock Merger Agreements, 28 Iowa Journal of Corporation Law 205, 2003, 5.  
92  Turner L. K., Settling the Debate: A Response to Professor Bebchuk's Proposed Reform of Hostile Takeover 

Defenses, 57 Alabama Law Review 907, 2006, 4. 
93  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sa-

zogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad de-
laverisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 201-206. 

94  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebis ganxorcieleba 
aqcionerTa „SerCeviTi Tanabari mopyrobis“ WrilSi (SedarebiTsamarTlebrivi kvleva 
upiratesad delaverisa da qarTuli sakorporacio samarTlis magaliTze), `samara-
Tlis Jurnali“, №1, Tb., 2014, 123. 

95  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, me-9.6 muxli. 
96  saqarTvelos kanoni „fasiani qaRaldebis bazris Sesaxeb“, 1998, me-16.1 muxli. 
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SesaZlebelia Tu ara, rom korporaciis mmarTvelma organom ganaxorcielos 

iseTi qmedeba, romelic aris sawarmos interesebSi da ewinaaRmdegeba aqcionere-

bis interesebs? Tu korporaciis interesebis Sesabamisad ganxorcielebuli yve-

la qmedeba, amavdroulad, aris aqcionerebis interesebis Sesabamisad ganxorcie-

lebuli?  

aRiarebulia, rom pirebi, vis interesze zegavlenas axdens korporaciis gan-

viTareba da warmateba, arian aqcionerebi, TanamSromlebi, dakavSirebuli kompa-

niebi, Temi, sadac sawarmo funqcionirebs da sxva dainteresebuli pirebi.97 dasa-

xelebuli pirebis interesi SesaZlebelia, erTmaneTisgan radikalurad gansxvave-

buli da urTierTsawinaaRmdegoc iyos.98 magaliTad, TanamSromlis mizania, hqon-

des maRali xelfasi, Tumca es zegavlenas axdens aqcioneris dividendze; msxvili 

warmoeba kargia dasaqmebulebisa da im regionisTvis, sadac korporaciaa warmod-

genili, Tumca am korporaciis saqmianoba SesaZloa, zians ayenebdes garemos, xo-

lo garemos dacvis standartebis amaRleba SesaZloa, niSnavdes TanamSromelTa 

raodenobis Semcirebas an warmoebis saerTod SeCerebas.  

Sesabamisad, mniSvnelovania aqcionerebisa da sawarmos saqmianobasTan dakav-

Sirebuli yvela dainteresebuli piris interesebis dacva da am interesebs Soris 

balansis moZebna. aseTi midgoma SeiZleba CaiTvalos sawarmos saukeTeso intere-

sebis gansazRvris erT-erT safuZvlad. Tumca unda aRiniSnos, rom dainteresebu-

li pirebis sakiTxebis ganxilvas mivyavarT korporaciul marTvamde, sadac kor-

poraciuli marTvis sxvadasxva Teoria swored mmarTvelobis organos, bords, mi-

iCneven rogorc aqcionerTa saukeTeso interesebis dacvis99 da/an dainteresebul 

pirebs Soris interesTa balansis regulirebis saSualebad. bordi valdebulia, 

imoqmedos aqcionerebisa da dainteresebuli pirebis saukeTeso interesebis Sesa-

bamisad, xolo maTi interesebis balansiT SesaZlebelia, ganisazRvros korpora-

ciis saukeTeso interesic. 

aseve unda aRiniSnos, rom SesaZlebelia, mmarTvelobis organos mier korpo-

raciis saukeTeso interesebis Sesabamisad miRebuli gadawyvetileba ar daemTxves 

aqcionerebis interess. sakorporacio samarTalSi aRiarebulia, rom, zogierTi 

gamonaklisis garda, aqcioneri, ivaraudeba, aris piri, romelic ar aris Sesabamisi 

kvalifikaciiT, magaliTad, fasiani qaRaldebis realuri sabazro Rirebulebis 

gansazRvris mcodne piri.100 Sesabamisad, man ar icis, ra saxis gadawyvetileba SeiZ-

                         
97  Greenfield K., There’s a Forest in Those Trees: Teaching About the Role of Corporations in Society, 

Corporate Governance, Law, Theory and Policy, edited by Joo W.T., Carolina Academic Press, 2nd ed., 
Durham, 2010, 12-17.  

98  ufro vrclad dainteresebuli pirebis Sesaxeb ixileT maxarobliSvili g., korpo-
raciuli marTvis zogadi analizi, Tb., 2015, 311-325. 

99  Pinto R. A., Corporate Governance: Monitoring the Board of Directors in American Corporations, 46 the 
American Journal of Comparative Law 317, 1998, 1.  

100  Oesterle A. D., The Negotiation Model of Tender Offer Defenses and the Delaware Supreme Court, 72 
Cornell Law Review 117, 1986, 3. 



 
 

samarTlis Jurnali, #1, 2017 

 

 80 

leba iyos misTvis mogebiani da daTanxmdes SemZeni kompaniis SeTavazebas, rome-

lic SesaZloa, aRemateba misi aqciis sabazro Rirebulebas, magram Sorsmimaval 

perspeqtivaSi aris aqcionerisTvis wagebiani.101  

ra saxis gadawyvetileba unda miiRos direqtoratma, rodesac aqcionerebis 

mniSvnelovani nawili aris aqciebisa da korporaciis gayidviT dainteresebuli, 

xolo direqtoratis mizani aris korporaciis TviTmyofadobisa da arsebuli 

strategiis SenarCuneba? saqmeSi — „airprodaqTsi“ „airgasis“ winaaRmdeg,102 mas 

Semdeg, rac „airprodaqTsis“ SeTavazebam gazarda „airgasis“ aqciebze fasebi, 

korporaciis aqciebis naxevarze meti gadavida gadamyidvelebis xelSi, romleb-

sac „airprodaqTsisTvis“ undodaT aqciebis miyidva da ar iziarebdnen direqto-

ratis pozicias, romelic SemZeni korporaciisgan samizne korporaciis aqciebis 

ufro maRal fasad SeZenas moiTxovda. direqtorati ar iyo, zogadad, aqciebis ga-

yidvis winaaRmdegi, magram iyo aqciebis dabal fasad gasxvisebis winaaRmdegi da 

SemZenisgan iTxovda SeTavazebis fasis gazrdas, radgan Tvlida, rom korporaciis 

realuri Rirebuleba iyo SeTavazebul fasze gacilebiT ufro meti. 

am SemTxvevaSi da, rogorc zemoT aRiniSna, aqcionerTa SerCeviTi Tanabari 

mopyrobis principidan gamomdinare, Sorsmimaval perspeqtivaze orientirebuli 

aqcionerebis interesi TanxvedraSia korporaciis saukeTeso interesTan. is faq-

ti, rom direqtorati ar iziarebs axlo mimaval perspeqtivaze orientirebuli aq-

cionerebis moTxovnas korporaciis aqciebis gasxvisebis Sesaxeb,103 ar niSnavs, rom 

direqtorati ar icavs aseTi aqcionerebis interesebs. magram mxolod aseTi aqci-

onerebis interesebis dacva da korporaciis xangrZlivmoqmedi strategiidan ga-

daxveva iqneboda ukve korporaciis saqmianobasTan dakavSirebuli yvela sxva pi-

ris interesebis darRveva, rac aseve gamoiwvevda direqtoratis xelmZRvanelobi-

Ti movaleobebis darRvevasac. 

korporaciis saukeTeso interesebis warmoCenis TvalsazrisiT, sainteresoa, 

aseve, „mewarmeTa Sesaxeb“ kanonis 53-e muxlis me-31 punqti, sadac aRniSnulia, rom 

aqcioneris mier mmarTvelobis organodan informaciis moTxovnis SemTxvevaSi, 

informaciis gacemaze uari SeiZleba dasabuTdes sawarmos arsebiTi interesebis 

safuZvelze.104 Sesabamisad, aqcioneris moTxovna SesaZlebelia, sawarmos arsebiT 

interesebs ewinaaRmdegebodes. es SeiZleba davukavSiroT aqcionerTa nawilis-

Tvis upiratesi Sesyidvis uflebis gauqmebas, romelic aseve emyareba sawarmos ar-

sebiTi interesebis dacvas. „aqciis upiratesi Sesyidvis uflebis CamorTmeva an 

SezRudva mxolod maSinaa dasaSvebi, roca kapitalis gazrdiT dasaxuli miznis 

miRweva sxvagvarad SeuZlebelia da aqcionerTa uflebebis SezRudva mTlianad 

                         
101  Bainbridge M. S., Unocal at 20: Director Primacy in Corporate Takeovers, 31 Delaware Journal of 

Corporate Law 769, 2006, 5. 
102  Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011).  
103  `airprodaqTsi~ apirebda `airgasis~ aqciaTa 100%-is SeZenas. 
104  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 53-e 3 muxli1. 
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sazogadoebis interesebs emsaxureba“.105 aqcionerTa uflebebis „mTlianad sazo-

gadoebis interesebis“ sasargeblod SezRudva SeiZleba davukavSiroT korpora-

ciis mizans da mis keTildReobas, kerZod, `...kapitalis momatebis dros upiratesi 

Sesyidvis uflebis gauqmebisas sawarmos interesi gadamwyvetia. amitom am ufle-

bis CamorTmevis samarTlebrivi safuZveli unda iyos is, rom igi (1) korporaciis 

mizans, mis keTildReobas emsaxurebodes da (2) am miznis misaRwevad es RonisZieba 

mizanSewonili, saWiro da proporciuli iyos“.106 

amavdroulad, xazi unda gavusvaT im faqts, rom korporaciis saukeTeso in-

teresi ar aRniSnavs umravlesobaSi myofi aqcioneris interesebs. mmarTveli or-

gano Tanabrad aris valdebuli rogorc umravlesobaSi, aseve umciresobaSi myof 

aqcionerTan mimarTebiT. Sesabamisad, korporaciis saukeTeso interesebidan ga-

momdinare, mmarTveli organo valdebulia, xeli Seuwyos korporaciis saqmiano-

baSi umciresobaSi myofi aqcionerebis CarTulobas, maTi warmomadgenlebis mona-

wileobas komitetebisa da direqtoratis sxdomebSi, kvalificiuri umravleso-

biT gadawyvetilebis miRebas da sxva qmediT RonisZiebebs, romelTa mizani iqneba 

umciresobaSi myofi aqcioneris dacva.107  

aqedan gamomdinare, sazogadoebis, korporaciis saukeTeso interesebis Sesa-

bamisad SeiZleba CaiTvalos direqtoratis mier sameTvalyureo sabWos monawile-

obiT108 da aqcionerebis, aseve korporaciis saqmianobasTan dakavSirebuli dain-

teresebuli pirebis, interesTa konsensusis safuZvelze da mTlianad korporaci-

is saerTo keTildReobisa da miznis misaRwevad miRebuli gadawyvetileba. 

 

6. damatebiTi uflebis kritikis sakiTxisTvis 

 

statiis meore TavSi aRiniSna, rom amerikis SeerTebul StatebSi moqmedi di-

di korporaciebis mniSvnelovan nawils implementirebuli aqvs „mowamluli abebi“ 

rogorc Tavdacvis korporaciulsamarTlebrivi RonisZieba. „mowamluli abebis“ 

Sesaxeb mravali sasamarTlo gadawyvetilebaa miRebuli, romlebmac ganixiles da-

matebiTi uflebis gamoyenebis samarTlebrivi da faqtobrivi mxareebi da xeli Se-

uwyes misi Zalmosilebis safuZvlebis gansazRvras. miuxedavad imisa, rom es Ro-

nisZiebebi aris popularuli da erT-erTi yvelaze ufro efeqturi da farTod 

                         
105  Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, me-3 gamocema, Tb., 2002, 

376. 
106  burduli i., saaqcio samarTlis safuZvlebi, II tomi, Tb., 2013, 254. 
107 umciresobaSi myofi aqcioneris CarTuloba korporaciis saqmianobaSi, aseve, 

damokidebuli korporaciuli marTvis modelze. 
108  radgan, rogorc zemoT aRiniSna, sameTvalyureo sabWo aris gare direqtorebiT da-

kompleqtebuli mmarTvelobis organo, romelic axorcielebs supervizias aRmas-
rulebel menejmentze da, amavdroulad, TavdacviTi RonisZiebebis samarTlebrivi 
Zalmosilebis erT-erTi safuZveli aris swored mowveuli direqtorebiT bordis 
dakompleqteba. 
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gavrcelebuli TavdacviTi RonisZiebis saxe, eqspertTa nawili akritikebs dama-

tebiTi uflebis implementaciis sxvadasxva sakiTxs. 

eqspertebi, upirveles yovlisa, kiTxvis niSnis qveS ayeneben direqtoratis, 

bordis, rogorc mmarTvelobis organos, uflebamosilebas, ganaxorcielos dama-

tebiTi ufleba da Tvlian, rom damatebiTi uflebis gamoyenebis uflebamosileba 

unda hqondes saerTo krebas. aseve, aris mosazreba, rom damatebiTi uflebis gamo-

yenebis efeqturoba damokidebulia korporaciis ekonomikur SesaZleblobebze. 

Sesabamisad, damatebiTi uflebis gamoyeneba ver daicavs susti finansuri por-

tfolios mqone samizne korporacias. im SemTxvevaSi, Tu SemZen korporacias aqvs 

sakmarisi finansuri resursebi, is mainc moaxerxebs „mowamluli abebis“ moqmede-

bis gadalaxvas da samiznis xelSi Cagdebas. aseve, mniSvnelovania imis aRniSvnac, 

rom, marTalia, damatebiTi ufleba aris safrTxisgan Tavdacvis SesaZlebloba, 

magram, Tu samiznis mier gamoyenebuli TavdacviTi RonisZieba aris Seusabamo saf-

rTxesTan, damatebiTi ufleba korporaciis dacvis meqanizmidan gardaiqmneba aq-

cionerebis Tavisufali nebis gamoxatvis damabrkolebel RonisZiebad. 

 

6.1. gadawyvetilebis mimRebi subieqti damatebiTi uflebis  

sazogadoebis saukeTeso interesebis Sesabamisad gamoyenebisas 

 

rogorc zemoT aRiniSna, eqspertTa nawili da, rac yvelaze ufro mniSvnelova-

nia, sasamarTlo, aRiarebs bords, rogorc damatebiTi uflebis praqtikaSi ganma-

xorcielebel subieqts. delaveris sakorporacio samarTlis 144-e muxli farTod 

ganmartavs bordis uflebamosilebas109 da mis farglebSi TavdacviTi RonisZiebe-

bis ganxorcielebasac aTavsebs, rac ganmtkicebulia sasamarTlo praqtikis mier.110 

qarTuli sakorporacio samarTlis SemTxvevaSi, „mowamluli abebis“ ganmaxorcie-

lebel subieqtad miviCnieT direqtorati, Tumca gamovyaviT da xazi gavusviT sa-

meTvalyureo sabWos, rogorc „gare“ da mowveuli direqtorebis rols am RonisZie-

bebis implementaciis procesSi. eqspertTa nawili Tvlis, rom direqtorats ar aqvs 

ufleba, xeli SeuSalos aqcionerebs korporaciis gasxvisebaSi da damatebiTi uf-

lebis ganxorcielebis prerogativa unda iyos saerTo krebis ufleba.111  

kerZod, am mosazrebis Tanaxmad, aqcionerebma yvelaze kargad ician, ra aris 

maTi saukeTeso interesi. aseve, damoukideblad, direqtorebis Carevis gareSe, 

unda miiRon gadawyvetileba aqciebis SenarCunebisa Tu gasxvisebis Sesaxeb.112 xo-

lo bordis gadawyvetileba damatebiTi uflebis gamoyenebis Sesaxeb avtomatu-

rad aris aqcionerebis iZulebiT TavdacviT mdgomareobaSi Cayeneba.  

                         
109  DGCL, §144.  
110  Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc. Delaware Supreme Court, 1986, 506 A.2d 173.  
111  Bebchuk A.L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, Theory 

and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 554-573.  
112  Gordon N. J., Mergers and Acquisitions: “Just say never?” Poison Pills, Dead hand Pills, and Share-holder 

adopted bylaws: and essay for Warren Buffet, 19 Cardozo Law Review 511, Yeshiva University, 1997, 3-4. 
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amavdroulad, eqspertebi kiTxvis niSnis qveS ayeneben bordis gadawyvetile-

bas, daicvas korporaciis Sors mimavali strategia, maSin, rodesac SemZeni korpo-

raciis SeTavazebis sapasuxod aqcionerebis aqciis gayidva undaT. aseve, eqsper-

tebi Tvlian, rom bordis gadawyvetileba, gamoiyenos damatebiTi ufleba, ro-

gorc TavdacviTi RonisZieba, ar aris ekonomikurad mogebiani aqcionerebisaTvis.  

eqspertebi Tvlian, rom SeTavazebis sapasuxod direqtoratis mxridan Tav-

dacviTi RonisZiebebis gamoyeneba da korporaciisa da aqcionerebis Sorsmimaval 

strategiaze apelireba, ekonomikuri TvalsazrisiT, ufro wagebians xdis aqcio-

nerebis mdgomareobas.113 kvlevebiT dasturdeba (Tumca es kvleva Catarebulia 

rotaciis principiT daniSnuli bordis114 dakvirvebis safuZvelze), rom Tavdac-

viTi RonisZiebis gamoyenebiT da SeTavazebaze uaris TqmiT, rogorc axlo, aseve 

Soreul perspeqtivaSi, aqcionerebi, mxolod zaraldebian. Soreul perspeqtivaSi 

aqcionerebi, romelTa korporaciebmac SeinarCunes damoukidebloba, 54%-iT uf-

ro nakleb mogebas iReben, vidre is aqcionerebi, romelTa korporaciebic gasxvis-

da SeTavazebis sapasuxod.115  

aseve, gamoTqmulia mosazreba, rom realurad korporaciis menejments mxo-

lod piradi mogeba da daintereseba da/an SemZeni korporaciis xelmZRvanelebTan 

kargi an cudi damokidebuleba116 amoZravebs da amis Sesabamisad iReben gadawyve-

tilebas SemZeni korporaciis SeTavazebis sapasuxod.117 kvlevebiT dasturdeba, 

rom im SemTxvevaSi, Tu saxezea samizne korporaciis menejmentis piradi mogeba da 

sargebeli, es ukanaskneli mzadaa, miiRos aqciebis sanacvlod ufro dabali SeTa-

vazebac.118 damatebiT unda aRiniSnos, rom Serwymis molaparakebebis warmarTvis 

dros aRmasrulebeli menejmenti mzad aris, gaerTianebis Semdeg Seqmnil korpo-

raciaSi, maRali Tanamdebobis sanacvlod, aqciebis gasxvisebis dabal fasze da-

Tanxmdes.119  

                         
113  Bebchuk A. L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, Theory 

and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 558.  
114  maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri sa-

zogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad dela-
verisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 251-255. 

115  Bebchuk A. L., Coates C. J. IV., Subramanian G., The Powerful Antitakeover Force of Staggered Boards: 
Theory, Evidence, and Policy, 54 Stan. L. Rev. 2002, 935. 

116  revlonis saqmeSi, sadac sasamarTlom gadawyvita, rom direqtorebma SeTavazebis 
sapasuxod Seusabamo TavdacviTi RonisZiebebi gamoiyenes, SeTavazebaze uaris erT-
erT mizezad swored ori korporaciis menejments Soris cudi damokidebuleba 
figurirebda, ix. Thompson O., Corporations and Other Business Associations, 5th ed., Aspen Publi-
shers, N.Y., 2006, 788-793.  

117  Bebchuk A. L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, Theory 
and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 558.  

118  Hartzell C. J., Ofek E., Yermack D., What’s In It For Me? CEOs Whose Firms Are Acquired, NYU Working 
Paper No. FIN-01-049, 2001, 23-24, <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1294594>.  

119  Wulf J., Do CEOs in Mergers Trade Power for Premium? Evidence from “Mergers of Equals”, Journal of 
Law, Economics and Organization, 2004, 24-26, <https://papers.ssrn.com/sol3/papers.cfm?abstract_ 
id=469881>. 
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aqedan gamomdinare, miuxedavad imisa, rom direqtorati aris Sesabamisi kva-

lifikaciis mqone da ufro metad informirebuli mmarTvelobis organo, vidre 

saerTo kreba an individualuri aqcionerebi, dasaxelebuli kvlevebis safuZvel-

ze SeiZleba iTqvas, rom direqtorats ar aqvs sakmarisi motivacia da survili, ra-

Ta korporaciisa da aqcionerebis saukeTeso interesebis Sesabamisi gadawyveti-

leba miiRos.120 

meore mxriv, unda aRiniSnos, rom damatebiTi uflebis danergva da gamoyene-

ba, garkveulwilad, individualur midgomebsa da Sexedulebebze aris damyarebu-

li. amis erT-erTi magaliTia korporacia „vierhauzeris“ mier korporacia „vila-

metis“ aqciebis mtrulad dauflebis mcdeloba. korporacia „vilameti“ 14 Tvis 

ganmavlobaSi axerxebda Tavis dacvas. kerZod, „vierhauzerma“ 2000 wlis noemberSi 

SesTavaza „vilametis“ bords aqciebis 48 dolarad SeZena. 2001 wlis maisSi „vier-

hauzerma“ SeTavazeba gazarda 50 dolaramde da 2001 wlis ivnisSi gadaayena „vila-

metis“ rotaciis principiT daniSnuli bordis mesamedi. Tumca direqtorTa dar-

Cenili nawili kvlav ar emxroboda korporaciis gasxvisebas. 2002 wlis ianvarSi 

„vierhauzerma“ kvlav gazarda aqciebze fasi, amjerad 55 dolaramde. „vilametis“ 

direqtorati 2002 wlis ianvarSi, mas Semdeg, rac aqcionerebi ar daeTanxmnen mesa-

me korporaciasTan xelSekrulebis dadebas, daeTanxma „vierhauzeris“ winadade-

bas erTi aqciis 55.50 dolarad gayidvis Sesaxeb. es fasi 16%-iT aRemateboda pir-

velad SeTavazebas.121 

am magaliTs damatebiTi uflebis momxreebi ganixilaven TavdacviTi RonisZi-

ebis efeqtianobis erT-erT nimuSad, rodesac SemZeni korporacia iZulebuli gax-

da, 16%-iT gaezarda SeTavazebis fasi.122 Tumca damatebiTi uflebis kritikosebi 

aRniSnaven, rom, marTalia, SemZenma korporaciam gazarda aqciebze fasi, magram es 

zrda iyo mxolod 16 %-iani da isic miRweul iqna SeTavazebidan 14 Tvis Semdeg, ma-

Sin, rodesac bazarze sxva mdgomareoba iyo. aseve, direqtorats rom ukeTesad wa-

remarTa molaparakebebi SemZen korporaciasTan, es ukanaskneli ufro male das-

Tanxmdeboda SeTavazebuli fasis gazrdas. Sesabamisad, bords rom ar ganexorcie-

lebina TavdacviTi RonisZiebebi da dasTanxmeboda SemZeni korporaciis SeTavaze-

bas, aqcionerebi ufro mogebian poziciaSi iqnebodnen.123 

damatebiTi uflebis implementaciis subieqtis sakiTxi sakorporacio samar-

Tlis farTo WrilSi unda ganvixiloT. kerZod, erTi mxriv, unda SevexoT sazoga-

doebis saukeTeso interesebs, meore mxriv, xelmZRvanelobis uflebamosilebas, 

                         
120  Bebchuk A. L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, Theory 

and Policy, Edited By Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 562-564.  
121  Bebchuk A. L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, Theory 

and Policy, Edited By Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 572. 
122  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 

Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 580. 
123  Bebchuk A.L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, Theory 

and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 572-573.  
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aseve: aqcionerebis gaTviTcnobierebis xarisxs, xelmZRvanelobis movaleobebs, 

interesTa konfliqtis SemTxvevebs. es CamonaTvali ar aris amomwuravi.  

mniSvnelovania, ganvsazRvroT xelmZRvanelobiTi uflebamosilebebis kon-

teqsti. saerTo kreba aris korporaciis mmarTveli organo, Tumca ar aris aRWur-

vili xelmZRvanelobis samive zemoT dasaxelebuli movaleobiT. calkeuli aqcio-

nerebi arian erTgulebis movaleobis matareblebi.124 erTgulebis movaleoba uf-

ro maRali pasuxismgeblobiT aqvs dakisrebuli maT, vinc arian umravlesobis mqo-

ne an dominanti aqcionerebi, Tumca erTgulebis movaleoba korporaciisa da ko-

lega aqcionerebis mimarT, aseve, aqvT umciresobaSi myof aqcionerebs.125  

aseve, xazi unda gavusvaT im faqts, rom aqcioneris upiratesi Sesyidvis uf-

lebis gauqmebis, romelic, rogorc zemoT ganvmarteT, aris qarTul sakorpora-

cio samarTalSi damatebiTi uflebis korporaciis SigniT gamoyenebis SesaZleb-

loba, uflebamosileba aqvs saerTo krebas.126 Tumca kanoni, aseve, saubrobs am uf-

lebamosilebis direqtorebisTvis gadacemis SesaZleblobazec.127 aseve, damatebi-

Ti aqciebis gamoSveba, rogorc aqcioneris upiratesi Sesyidvis uflebis Tanmdevi 

movlena, SeiZleba iyos rogorc saerTo krebis, aseve, direqtorebis uflebamosi-

lebis nawili.128  

Sesabamisad, qarTuli kanonmdebloba sawesdebo avtonomiurobis farglebSi 

Tavisuflebas aZlevs korporaciebs, rom maT damoukideblad gadawyviton dama-

tebiTi uflebis implementaciaze pasuxismgebeli mmarTveli organos sakiTxi. 

 

6.2. damatebiTi uflebis Semovlis gzebi 

 

mkvlevarTa nawili Tvlis, rom „mowamluli abebi“, miuxedavad farTo aRiare-

bisa, ar aris efeqturi RonisZieba da misi gverdis avla SesaZlebelia. „mowamlu-

li abebis“ gamoyenebis gverdis avla SesaZlebelia direqtoratis, rogorc poten-

ciurad damatebiTi uflebis ganmaxorcielebeli subieqtis, Semadgenlobis cvli-

lebiT.129 kerZod, im SemTxvevaSi, Tu SemZeni korporaciis SeTavazeba ekonomiku-

rad sarfiania da mogebiani, samizne korporaciis saerTo krebaze samizne korpo-

raciis aqcionerebs SeuZliaT, gadaayenon samizne korporaciis direqtorati, im 

SemTxvevaSi, Tu es ukanaskneli ewinaaRmdegeba korporaciis gasxvisebas da airCi-

on is Semadgenloba, romelic daiwyebs molaparakebas SemZenTan aqciebis gayidvis 

Sesaxeb.130  

                         
124  burduli i., saaqcio samarTlis safuZvlebi, tomi II, Tb., 2013, 165-166. 
125  iqve, 174-187. 
126  saqarTvelos kanoni „mewarmeTa Sesaxeb“, 1994, 54-e 6 muxli. 
127  iqve, 54-e 6 muxli. 
128  iqve, 59-e muxli. 
129  Velasco J., The Enduring Illegitimacy of the Poison Pill, 27 Iowa Journal of Corporation Law 381, 2002, 2.  
130  Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited by 

Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 579-580. 
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aRniSnulTan dakavSirebiT, „mowamluli abebis“ gamoyenebis momxreebi Tvli-

an, rom „mowamluli abebi“ aris swored is instrumenti, romelic ufro sarfians 

xdis SemZenis SeTavazebas, radgan SemZenma korporaciam icis, rom Tu is ar gana-

xorcielebs iseT SeTavazebas, romelic sakmarisad mimzidveli ar iqneba aqcione-

rebisaTvis, aqcionerebi mxars arsebul direqtorats dauWeren, romelsac SeuZ-

lia „mowamluli abebis“ amoqmedeba. 

 

6.3. damatebiTi ufleba rogorc safrTxe da rogorc safrTxisgan  

dacvis meqanizmi 

 

„mowamluli abebi“, iseve rogorc sxva korporaciulsamarTlebrivi Tavdac-

viTi RonisZiebebi, unda akmayofilebdes iunikalis testis Zalmosilebis safuZ-

vlebs, rac, rogorc zemoT aRiniSna, gulisxmobs, TavdacviTi RonisZiebis gamoye-

nebis SemTxvevaSi, korporaciisTvis mosalodneli safrTxis arsebobas da gamoye-

nebuli RonisZiebebi unda iyos arsebuli safrTxis Sesabamisi. 

iunikalis Semdeg sasamarTlo gadawyvetilebebma ganavrco TavdacviTi Ro-

nisZiebebis safrTxesTan Sesabamisobis sakiTxi. kerZod, TavdacviTi RonisZieba 

CaiTvleba safrTxesTan Seusabamod, Tu aris amkrZalavi da/an SemzRudavi xasia-

Tis aqcionerebis Tavisufali nebis gamovlenasTan mimarTebiT.131 Sesabamisad, mi-

uxedavad korporaciis mier damatebiTi uflebis gamoyenebisa, aqcioners mainc 

unda hqondes aqciis Tavisuflad gasxvisebis SesaZlebloba. damatebiTi ufleba 

aris korporaciis safrTxisgan dacvis meqanizmi da ar SeiZleba, zegavlena moax-

dinos aqcioneris xmis uflebasa da nebis Tavisufal gamovlenaze,132 rasTan dakav-

SirebiTac, rogorc zemoT aRiniSna, moqmedebs Tanabari mopyrobis principi.  

 

7. daskvna  

 

aqcioneris damatebiTi ufleba sakmaod kompleqsuri da sakorporacio sa-

marTlis sxvadasxva institutTan mWidrod dakavSirebuli sakiTxia, romlis deta-

luri regulireba SesaZlebelia sawesdebo avtonomiis farglebSi. 

„mowamluli abebis“ ganxorcieleba zegavlenas axdens aqcionerebisa da dain-

teresebuli pirebis interesebze da miznad isaxavs, xeli SeuSalos SemZens samizne 

korporaciis dauflebaSi da/an aiZulos, rom SemZenma samiznesTan daiwyos mola-

parakebebi da arsebul transaqciaze ukeTesi pirobebi SesTavazos samizne korpo-

racias. 

statiaSi ganxilul iqna „mowamluli abebis“ formebi, ganviTarebis etapebi, 

amoqmedebisa da Zalmosilebis safuZvlebi, aseve, aRniSnuli TavdacviTi RonisZi-

                         
131  Paramount Communications, Inc. v. QVC Network, Inc. Delaware Supreme Court, 1994, 637 A.2d 34.  
132  Werkheiser. W. G., Defending the Corporate Bastion: Proportionality and the Treatment of Draconian 

Defenses from Unocal to Unitrin, 21 Delware Journal of Corporate Law 103, 1996, 7-8. 
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ebis ganmaxorcielebeli mmarTvelobis organos sakiTxi da sxva sakorporacio sa-

marTlis institutebi, romlebic dakavSirebulia aqcioneris damatebiTi ufle-

bis gamoyenebasTan. 

rogorc zemoT aRiniSna, Poison Pills amerikuli sakorporacio samarTlis qmni-

lebaa, Tumca analizi gvaCvenebs, rom SesaZlebelia misi recefcia da danergva 

qarTul sakorporacio samarTalSi, maT Soris qarTuli Ria tipis saaqcio sazoga-

doebebis wesdebebSi implementaciis gziTac. 

aqcioneris damatebiTi uflebis, rogorc korporaciulsamarTlebrivi Tav-

dacviTi RonisZiebis, gamoyenebasa da mis ganmaxorcielebel subieqtebTan dakav-

SirebiT ar aris erTgvarovani pozicia. mecnierTa nawili eWvqveS ayenebs „mowam-

luli abebis“ gamoyenebis korporaciis saukeTeso interesebTan Sesabamisobas. mi-

uxedavad amisa, „mowamluli abebi“ dRemde rCeba erT-erT yvelaze ufro popula-

rul da farTod gamoyenebad korporaciulsamarTlebriv TavdacviT RonisZie-

bad. 

 

 
bibliografia 

1. saqarTvelos kanoni „mewarmeTa Sesaxeb“, 28/10/1994. 
2. burduli i., saaqcio samarTlis safuZvlebi, II tomi, Tb., 2013, 165-166, 174-187, 254. 
3. burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tb., 2010, 410. 330-331, 331. 
4. maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebebi kapitaluri 

sazogadoebis reorganizaciisas (SedarebiTsamarTlebrivi kvleva upiratesad 
delaverisa da qarTuli sakorporacio samarTlis magaliTze), Tb., 2015, 26-30, 201-

2016, 208-209, 216-217, 276-280, 230-237, 251-255. 
5. maisuraZe d., korporaciulsamarTlebrivi TavdacviTi RonisZiebis ganxorcie-

leba aqcionerTa „SerCeviTi Tanabari mopyrobis“ WrilSi (SedarebiTsamarTleb-

rivi kvleva upiratesad delaverisa da qarTuli sakorporacio samarTlis maga-

liTze)“, `samarTlis Jurnali“, №1, Tb., 2014, 123, 128, 128-129, 139-142. 
6. maisuraZe d., samewarmeo gansjis wesis ganmartebisTvis, `samarTlis Jurnali“, №1-

2, Tb., 2010, 109-111.  
7. maxarobliSvili g., korporaciuli marTvis zogadi analizi, Tb., 2015, 140, 311-325, 

315-317. 
8. maxarobliSvili g., kapitalur sazogadoebaTa struqturaSi fundamenturi cvli-

lebebis ganxorcieleba korporaciulsamarTlebriv qmedebaTa (SeZena, Serwyma) 
safuZvelze (SedarebiTsamarTlebrivi analizi), Tb., 2014, 34-42, 161, 161-162, 162-

163, 165, 166. 
9. Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorpo-

racio samarTalSi, Tb., 2006, 110-111. 
10. Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, mesame gamocema, Tb., 

2002, 376, 376-377. 
11. Securities Exchange Act of 1934 06/06/1934. 



 
 

samarTlis Jurnali, #1, 2017 

 

 88 

12. General Corporation Law of the State of Delaware 10/03/1899. 
13. Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3rd ed., N.Y., 2012, 239, 239-240, 240, 

241-242, 242-243, 245. 
14. Bainbridge M. S., Unocal at 20: Director Primacy in Corporate Takeovers, 31 Delaware Journal of 

Corporate Law 769, 2006, 5. 
15. Bainbridge M. S., Director Primacy in Corporate Takeovers: Preliminary Reflections, 55 Stanford Law 

Review 791, 2002, 4. 
16. Bebchuk A. L., The Case Against Board Veto in Corporate Takeover, Corporate Governance, Law, 

Theory and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 554-573, 
558, 562, 562-564, 572, 572-573.  

17. Bebchuk A. L., Coates C. J. IV., Subramanian G., The Powerful Antitakeover Force of Staggered 
Boards: Theory, Evidence, and Policy, 54 Stan. L. Rev. 2002, 935. 

18. Black S. L. Jr., Why Corporations Choose Delaware, Delaware Department of State, Del., 2007, 
<http://corp.delaware.gov/pdfs/whycorporations_english.pdf>. 

19. Cohen M. M., “Poison pills” as a Negotiating Tool: Seeking a Cease-Fire in the Corporate Takeover 
Wars, Columbia Business Law Review, Vol. 459, 1987, 11. 

20. Gordon N. J., Mergers and Acquisitions: “Just say never?” Poison Pills, Dead hand Pills, and Share-
holder adopted bylaws: and essay for Warren Buffet, 19 Cardozo Law Review 511, Yeshiva 
University, 1997, 3-4. 

21. Greenfield K., There’s a Forest in Those Trees: Teaching About the Role of Corporations in Society, 
Corporate Governance, Law, Theory and Policy, edited by Joo W. T., Carolina Academic Press, 2nd ed., 
Durham, 2010, 12-17. 

22. Hanewicz O. W., When Silence is Golden: Why the Business Judgment Rule Should Apply to No-
Shops in Stock-for-Stock Merger Agreements, 28 Iowa Journal of Corporation Law 205, 2003, 5.  

23. Hartzell C. J., Ofek E., Yermack D., What’s In It For Me? CEOs Whose Firms Are Acquired, NYU 
Working Paper No. FIN-01-049, 2001, 23-24. 

24. Henry L. G., Continuing Directors Provisions: These Next Generation Shareholder Rights Plans Are 
Fair and Reasoned Responses to Hostile Takeover Measures, 79 Boston Law Review 989, 1999, 2, 7-8. 

25. Ji L.X., A New Look at Dead Hand Provisions in Poison Pills: Are They Per Se Invalid After Toll 
Brothers and Quiturn? 44 Saint Louis University Law Journal 223, 2000, 3-4. 

26. Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, edited 
by Joo W. T., Carolina Academic Press, 2nd ed., Durham, 2010, 573, 575, 576-577, 579-580, 580. 

27. Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3rd ed., Ohio, 2005, 514. 
28.  Oesterle A. D., The Negotiation Model of Tender Offer Defenses and the Delaware Supreme Court, 72 

Cornell Law Review 117, 1986, 3. 
29. Pinto R. A., Corporate Governance: Monitoring the Board of Directors in American Corporations, 46 

the American Journal of Comparative Law 317, 1998, 1.  
30. Thompson O., Corporations and Other Business Associations, 5th ed., Aspen Publishers, N.Y., 2006, 

779, 788-793. 
31. Turner L. K., Settling the Debate: A Response to Professor Bebchuk's Proposed Reform of Hostile 

Takeover Defenses, 57 Alabama Law Review 907, 2006, 4. 
32. Velasco J., The Enduring Illegitimacy of the Poison Pill, 27 Iowa Journal of Corporation Law 381, 

2002, 2, 4.  



 
d. maisuraZe, damatebiTi uflebis (Poison Pills), rogorc korporaciulsamarTlebrivi 

TavdacviTi RonisZiebis, gamoyenebis sakiTxi 

 

 89

33. Werkheiser. W. G., Defending the Corporate Bastion: Proportionality and the Treatment of Draconian 
Defenses from Unocal to Unitrin, 21 Delware Journal of Corporate Law 103, 1996, 7-8. 

34. Wulf J., Do CEOs in Mergers Trade Power for Premium? Evidence from “Mergers of Equals”, Journal 
of Law, Economics and Organization, 2004, 24-26. 

35. Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011). 
36. Moran v. Houshold International, Inc. Delaware Supreme Court, 1985, 500 A. 2 – 1346. 
37. Paramount Communications v. Time, Inc. Delaware Supreme Court, 1990, 571 A.2d 1140.  
38. Paramount Communications, Inc. v. QVC Network, Inc. Delaware Supreme Court, 1994, 637 A.2d 34.  
39. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc. Delaware Supreme Court, 1986, 506 A.2d 173.  
40. Unitrin, Inc. v. American General Corp., Supreme Court of Delaware, 1995, 651 A.2d 1361. 
41. Unocal Corp. v. Mesa Petroleum Co. Delaware Supreme Court, 1985, 493 A.2d 946. 

 
 
 
 
 



 
 

samarTlis Jurnali, #1, 2017 

 

 90 

Tamar CitoSvili
 

 
 
 

valis arsebobis aRiareba doqtrinisa da sasamarTlo  
praqtikis WrilSi 

 
valis arsebobis aRiareba erT-erTi mniSvnelovani valdebulebiTsamar-

Tlebrivi urTierTobaa. am urTierTobis sworad regulireba bevrad aris da-
mokidebuli misi gamovlenis formaze, Sinaarsze, samarTlebriv keTilsindisi-
erebaze da a. S. naSromSi ganxilulia valis arsebobis aRiarebis samarTlebri-
vi buneba. gakeTebulia zogadi mimoxilva iseTi ZiriTadi sakiTxebisa, rogore-
bicaa: valis arsebobis aRiarebis cneba, misi Sinaarsi da gamoxatvis forma, ase-
ve, gamijvna da kavSiri sxva samarTlebriv institutebTan, rasac udidesi mniS-
vneloba aqvs rogorc Teoriuli, ise praqtikuli TvalsazrisiT. 

sakvanZo sityvebi: valis arsebobis aRiareba, abstraqtuli xelSekru-
leba, kauzaluri aRiareba, novacia, sxva Sesruleba, sxva valdebuleba. 

 
1. Sesavali 

 

valdebulebis samarTlebriv sicocxlisunarianobas ganapirobebs misi for-

ma da Sinaarsi, romlebic Seesabameba imperatiul da dispoziciur normaTa moTx-

ovnebs. swored aseTi valdebulebis Sesruleba praqtikulad gamartivebulia. 

Tumca mxareTa subieqturi Tu obieqturi garemoebebidan gamomdinare, xSirad 

valdebulebis Sesrulebis xarisxi davis safuZvelia. kidev ufro rTulad dgas 

sakiTxi maSin, rodesac bundovania valdebulebis Sinaarsi, saxe, forma da a. S. 

rac ufro srulyofili da calsaxad gasagebia sakanonmdeblo normebi Tavi-

si SinaarsiT, miT ufro naklebi problemebi Cndeba ama Tu im valdebulebaTa Ses-

rulebis dros. am mxriv sayuradReboa swored valis arsebobis aRiarebiT warmo-

Sobili valdebulebiTsamarTlebrivi urTierToba, sadac moralisa da samarTlis 

iZuleba da misi regulireba Tanabrad aris Serwymuli.  

garkveuli TaviseburebebiT xasiaTdeba is SemTxveva, rodesac valdebulebis 

Sesrulebis moTxovna xandazmulia, rodesac movale ar uaryofs valdebulebis 

arsebobas, Tumca uars acxadebs mis Sesrulebaze. praqtikuli TvalsazrisiT, me-

tad rTulia aseTi SemTxvevebis samarTlebrivi analizi, vinaidan Zneli xdeba imis 

garkveva, aris Tu ara es valis aRiareba, iwyeba Tu ara xandazmulobis vadis dena, 

warmoiSva Tu ara moTxovna im kreditoris mxridan, romlis moTxovnac ukve xan-

dazmuli iyo da a. S. 

                         
  samarTlis doqtori, Tbilisis humanitaruli saswavlo universitetis sruli pro-

fesori,  ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiu-
li fakultetis, saqarTvelos universitetisa da guram TavarTqilaZis saswavlo 
universitetis mowveuli leqtori. 
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sasamarTlo praqtikis SeswavliT naTelia, rom es sakiTxebi xSirad mtkivneu-

lad iCens Tavs da davis sagani xdeba. 

sasamarTlo praqtikaSi aris SemTxvevebi, rodesac urTierTsawinaaRmdego 

Sefasebebi keTdeba da gaurkveveli xdeba, valis arsebobis aRiareba aris cal-

mxrivi garigeba, Tu calmxrivi xelSekruleba. Tumca konkretul SemTxvevaSi unda 

dadgindes, rasTan gvaqvs saqme — valis arsebobis aRiarebasTan, rogorc calmxri-

vi nebis gamovlenasTan, romelic iuridiuli Zalis mqonea da SeiZleba mogvces Se-

degi, Tu valis arsebobis aRiarebasTan, rogorc calmxriv xelSekrulebasTan. 

aRniSnulidan gamomdinare, saWiro xdeba konkretuli SemTxvevis Sefaseba, 

rogorc sakanonmdeblo normebis zusti komentirebis, ise sasamarTlo praqtikis 

Rrma analizis safuZvelze; agreTve, saWiroa SedarebiTsamarTlebrivi analizi 

valis arsebobis aRiarebisa sxva samarTlebriv institutebTan, rac aseve xels Se-

uwyobs sasamarTlo davebis zust mowesrigebas da mxareTa interesebis dacvas. 

naSromSi ganxiluli sakiTxebi aqtualuria rogorc Teoriuli, ise praqti-

kuli kuTxiT. valis arsebobis aRiarebis safuZvelze warmoSobili valdebule-

biTsamarTlebrivi urTierTobis sworad regulireba uzrunvelyofs ara mxolod 

im piris interesebs, romlis sasargeblodac moxda valis aRiareba, aramed im pi-

ris interesebis dacvac xdeba, romelmac valis arseboba aRiara. sayuradReboa is 

momenti, rom im piris nebas, romelmac valis arseboba aRiara, SeiZleba daeTan-

xmos an ar daeTanxmos is piri, romlis sasargeblodac moxda valis aRiareba. ase-

Ti nebis gamovlenis Tavisufleba ar unda gaxdes valis arsebobis aRiarebis baTi-

lobis safuZveli. amdenad, erTi piris nebis gamovlenis TavisuflebiT ar unda 

SeizRudos meore piris nebis gamovlenis Tavisufleba samarTlebrivi safuZvlis 

gareSe. es imas niSnavs, rom pirs, romelmac valis arseboba aRiara, unda mieces Se-

degis miRwevis samarTlebrivi SesaZlebloba.  

 

2. valis arsebobis aRiareba (zogadi daxasiaTeba) 

 

yvela valdebulebas da mis Sesrulebas safuZveli aqvs. es safuZveli SeiZle-

ba iyos saxelSekrulebo an kanonismieri. misi Sesruleba ki moqalaqis mier gan-

xorcielebuli faqtobrivi qmedebis Sedegia, romelic SeiZleba gamoixatos moq-

medebiTac da umoqmedobiTac, rasac Tan unda axldes Sesrulebis keTilsindisie-

rebis principi. 

praqtikaSi Warbobs xelSekrulebis safuZvelze warmoSobili valdebuleba-

ni, romlebic sxvadasxva saxis SeiZleba iyos. 

xelSekrulebis dadeba nebis Tavisufali gamovlenaa. „xelSekrulebis Tavi-

suflad dadeba gulisxmobs imas, rom aravin araa valdebuli, dados xelSekrule-

ba“.1 amdenad, xelSekrulebis dadeba da misi Sinaarsis gansazRvra ar xdeba iZule-

                         
1  zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, Tb., 2005, 270. 
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biT. „Sinaarsi Semoifargleba ufleba-movaleobaTa kavSiriT“,2 xelSekrulebis 

Sesruleba ki xdeba samarTlebrivi iZulebiT. „iZuleba, romelic SeiZleba movi-

azroT valdebulebis arsSi, ar aris calsaxad romelime saxis iZuleba (eTikuri, 

samarTlebrivi Tu sxv.), is iZulebaTa jamia, rac valdebulebis saxes iZens“.3 

xelSekrulebis dadebisa da misi Sinaarsis gansazRvris Tavisuflebis prin-

cipi aseve moqmedebs valis arsebobis aRiarebis xelSekrulebis dadebis dros. 

aseTi xelSekruleba gansakuTrebuli SemTxvevaa, romelic garkveuli Tavisebu-

rebebiT xasiaTdeba. aq aucilebelia, gavmijnoT valis aRiareba da valis arsebo-

bis aRiarebis xelSekruleba. 

valis arsebobis aRiarebasTan gvaqvs saqme maSin, rodesac piris mier ganxor-

cielebuli qmedebis (Sedgenili dokumentis an zepiri ganmartebis safuZvelze ik-

veTeba valdebulebis arsebobis faqti, romelic am piris mier Tavis droze ar Ses-

rulebula da valdebuleba xandazmulobis gamo Sesrulebas aRar eqvemdebareba. 

Tu piri aseTi valdebulebis Sesrulebaze ganacxadebs Tavisive nebiT gamovle-

nil Tanxmobas dadgenili formiT, maSin es iqneba valis aRiareba, romelsac SeiZ-

leba mohyves Sesabamisi Sedegi, kerZod: moTxovnis ufleba da axlidan xandazmu-

lobis vadis denis aTvla. 

valis aRiareba unda xdebodes ara xandazmulobis vadis denis periodSi, ara-

med xandazmulobis vadis gasvlis Semdeg.  

valis aRiareba ar iqneba is SemTxveva, rodesac movale adasturebs valdebu-

lebis arsebobas, Tumca uars acxadebs mis Sesrulebaze imis gamo, rom ukve gasu-

lia xandazmulobis vada. amaze msjelobs aseve uzenaesi sasamarTlos praqtika, 

kerZod: „apelantTa SuamdgomlobiT Sps „z. r. c. p“-isagan gamoTxovil sabuTebSi 

aris cxrili, romelSic CamoTvlilia mxolod apelantTa mier miuRebeli xelfa-

sis odenoba. palatam miiCnia, rom sawarmom daafiqsira moTxovna, romelic Tavis-

Tavad ar niSnavs misi gadaxdis valdebulebis aRiarebas. xandazmulobis Sinaarsic 

swored isaa, rom am dros movale ki ar uaryofs, aramed adasturebs valdebule-

bis arsebobas, magram mis Sesrulebaze uars acxadebs vadis gasvlis gamo“.4 

amdenad, movalis mier valdebulebis dadasturebas Tan unda axldes movalis 

nebis gamovlena misi Sesrulebis Sesaxeb, sxvagvarad es ar iqneba valis arsebobis 

aRiareba. 

valis arsebobis aRiareba ar aris sasamarTlo ganxilvis dros movalis mier 

sasarCelo moTxovnis aRiareba, mxardaWera da imis Tqma, rom is mxars uWers val-

debulebis arsebobas. amdenad, sapretenzio da sasarCelo moTxovnis safuZvelze 

piris mier gamoxatuli Tanxmoba valdebulebis Sesrulebaze ar gulisxmobs 341-e 

                         
2  zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda upiratesad adamianis 

uflebaTa WrilSi, Tb., 2013, 95. 
3  iqve. 
4  valis arsebobis aRiareba, ganCineba №as-392-371-2013, 8 noemberi, 2013 w., q. Tbilisi, 

sasamarTlo gadawyvetilebaTa krebuli, №10, 2014, 24. 
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muxliT gaTvaliswinebuli valis arsebobis aRiarebas. es aris arsebuli xelSek-

rulebis da misi Sesrulebis farglebSi nebis gamovlena, romelic saxelSekrule-

bo valdebulebebis Sesrulebis wesebsa da mis cvlilebebs SeiZleba ukavSirdebo-

des, romlis SemTxvevaSic movale ar uaryofs arsebuli valdebulebis Sesrule-

bas. am TvalsazrisiT, vfiqrobT, araswori Sefasebebia gakeTebuli sasamarTlo 

praqtikaSi. am mxriv sainteresoa sakasacio sasamarTlos mosazrebebi saapelacio 

sasamarTlos gadawyvetilebebze, kerZod: „mxareTa mier Sedgenili xelwerili sa-

moqalaqo kodeqsis 341-e muxliT gaTvaliswinebuli valis arsebobis aRiarebis 

xelSekrulebad ar SeiZleba Sefasdes, radgan, rogorc mxareTa ganmartebebiT, 

aseve xelwerilis Sedgenis damswre mowmeTa CvenebebiT utyuaradaa dadgenili, 

rom xelweriliT ganisazRvra mxareTa Soris ukve arsebuli valdebulebiTsamar-

Tlebrivi urTierTobebidan gamomdinare da samomavlod Sesasrulebeli valde-

bulebis farglebi“.5 

arsebobs iseTi SemTxvevebi, rodesac piri aRiarebs valis arsebobas da am 

aRiarebiT cdilobs sxva ufro rTuli valdebulebis an sxva valdebulebis da-

farvas da misi Sesrulebisagan Tavis aridebas. vfiqrobT, es ar aris, 341-e muxlis 

Tanaxmad, valis arsebobis aRiareba, magaliTad: Tu piri SesrulebiT aRiarebs va-

lis arsebobas da amiT cdilobs, Tavi aaridos samarTlebrivi organoebis winaSe 

pasuxismgeblobas. valis arsebobis aRiareba dasaSvebia kerZosamarTlebriv ur-

TierTobebSi, sadac ar xdeba sajaro xasiaTis interesebis Selaxva. Tumca, rode-

sac valis arsebobis aRiareba xdeba kerZo pirebs Soris morigebiT, aseT SemTxve-

vaSi kerZo pirebs Soris urTierTpasuxismgeblobis, anu zianis anazRaurebis far-

glebSi morigeba inarCunebs iuridiul Zalas, magram samarTaldamcavi organoebis 

winaSe pasuxismgebloba urTierTSoris morigebis safuZvelze ver gamoiricxeba; 

aseve, SesaZlebelia, valis arsebobis aRiareba miznad isaxavs mesame piris (magali-

Tad dazaralebulis) SecdomaSi Seyvanas da amiT sruli pasuxismgeblobisagan Ta-

vis aridebas. magaliTad: pirma icis Tavisi braleulobis maRali xarisxis Sesaxeb 

da dauyovnebliv Sesrulebis safuZvelze aRiarebiT ixsnis srulad pasuxismgeb-

lobas dazaralebulis winaSe. aq darRveulia valdebulebis Sesrulebis keTil-

sindisierebis principi, sadac Sedegi SesaZloa daeqvemdebaros baTilobas. 

valis arsebobis aRiareba misi Tavdapirveli warmoSobis safuZvlebis mixed-

viT SeiZleba iyos saxelSekrulebo da kanonismieri. 

saxelSekrulebo valdebulebaTa aRiarebad SeiZleba ganvixiloT Semdegi 

SemTxvevebi: 

a) saxelSekrulebo valdebuleba (kauzaluri), romelic ar Sesrulebula da 

xandazmulobis vadis gasvlis gamo ukve mis Sesrulebaze kreditoris moTxovnis 

dakmayofileba SeuZlebelia. aseTi valis aRiareba axali damoukidebeli moTxov-

nis warmoSobis safuZvelia. 

                         
5  uzenaesi sasamarTlos gadawyvetileba №as-839-890-2011, 8 noemberi 2011w. valis 

arsebobis aRiareba, 2012 w. krebuli, №2. 
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b) saxelSekrulebo valdebulebiTi urTierTobis aRiarebad ganixileba ise-

Ti SemTxvevac, rodesac valdebuleba SesaZloa, Tavdapirvelad warmoiSva zepiri 

garigebis safuZvelze da pirma ver daadastura misi dadebis faqti mtkicebuleba-

Ta ararsebobis gamo. Sesabamisad, misi Sesruleba dadgenil periodSi ver moxda 

movalis mier, Tumca am ukanasknelma Semdeg Tavad aRiara misi arseboba da a. S. 

kanonismier safuZvelze warmoSobili valdebulebiTi urTierTobis arsebo-

bis aRiarebis SemTxvevebia:  

a) rodesac piri aRiarebs sxvisTvis zianis miyenebisa da misgan warmoSobili 

valis arsebobas. es SesaZloa, ukavSirdebodes iseT SemTxvevebs, rodesac pirma ar 

icis misi qonebrivi Tu araqonebrivi interesisadmi zianis miyenebis faqtis Sesa-

xeb, an am zianis mimyenebeli pirovnebis Sesaxeb. e. i., rodesac ucnobia, vin miayena 

mas ziani. aseT SemTxvevaSi zianis mimyenebeli Tavad aRiarebs zianis miyenebis 

faqts da valis arsebobas. 

b) kanonismieri valis dakmayofileba ar xdeba xandazmulobis vadis gasvlis 

gamo. magaliTad: xandazmulobis gamo memkvidre ver iRebs kuTvnil wils samkvid-

ro qonebidan, romelic ukve ganawilebulia sxva memkvidreebs Soris. Tumca mem-

kvidreebs SeuZliaT, aRiarebiT gadascen aseT memkvidres is kuTvnili wili, ro-

melsac igi kanonismieri safuZvliT miiRebda, samkvidros miRebis vada rom ar ga-

eSva. 

amdenad, valis arsebobis aRiareba, rogorc ukve iTqva, TavisTavad aris axa-

li damoukidebeli moTxovnis warmoSobis safuZveli. moTxovna ukavSirdeba Tav-

dapirveli (kanonismieri an saxelSekrulebo) valdebulebis Sesrulebas. rodesac 

valdebuleba xandazmulobis an sxva mizezis gamo aRar arsebobs da kreditoris 

moTxovna Sesrulebas aRar eqvemdebareba, aq SeuZlebelia, gamoyenebul iqnes iZu-

lebaTa jami. piris mier valis arsebobis aRiareba SeuZlebelia xdebodes samar-

Tlebrivi iZulebis safuZvelze. aq saqme gvaqvs nebis gamovlenis Tavisuflebaze 

damyarebul eTikur iZulebasTan, romlis motivacias mniSvneloba ara aqvs. 

 

3. valis aRiareba rogorc calmxrivi garigeba 

 

valis arsebobis aRiareba calmxrivi nebis gamovlenaa, rodesac piri aRia-

rebs valdebulebis garkveul periodSi arsebobas.  

valis arsebobis aRiarebis xelSekrulebis dadeba ar aris im piris valdebu-

leba, romlis sasargeblodac moxda valis aRiareba. am ukanasknels ufleba aqvs, 

uari Tqvas aRiarebulis miRebaze. Tumca es yovelTvis ar niSnavs valis arsebobis 

aRiarebis Sesaxeb gamovlenili nebis baTilobas. 

piris mier nebis gamovlena valis aRiarebis Sesaxeb baTili SeiZleba iyos zo-

gadi wesebis safuZvelze. magaliTad: aRiarebis nebis gamovlenis iZulebiTi xasia-

Ti, anda valis aRiareba exeba im valdebulebiTsamarTlebriv urTierTobas, rom-

lis warmoSobis Tavdapirveli safuZveli baTili aRmoCnda da a. S. 
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Cemi azriT, valis arsebobis aRiareba ar SeiZleba calsaxad vaRiaroT ro-

gorc calmxrivi xelSekruleba. 

piris mier valis aRiareba SeiZleba ganvixiloT, aseve, rogorc calmxrivi ga-

rigeba, romelsac SeiZleba mohyves samarTlebrivi Sedegi. magaliTad: „a“-m 2016 

wlis TebervalSi „b“-s sabanko angariSze gadaricxa 3000 lari, romelic „a“-m „b“-

sagan isesxa da unda daebrunebina 2012 wlis ianvarSi. „b“-s moTxovna „a“-s mimarT 

Sesrulebas aRar eqvemdebareboda xandazmulobis gamo. aqedan gamomdinare, „b“-s 

mier „a“-s angariSze Tanxis gadaricxva niSnavs valis aRiarebas. 

SesrulebiT valis aRiareba saxezea maSinac, rodesac piri Sesrulebas axdens 

notariusTan (deponirebiT). 

amdenad, SesrulebiT (angariSze Tanxis CaricxviT, deponirebiT da a. S.) valis 

aRiareba, rogorc calmxrivi nebis gamovlena, aris namdvili, vidre dasabuTebiT sa-

winaaRmdego ar dadgindeba. magaliTad: es SesaZlebelia moxdes im SemTxvevaSi, ro-

desac dadgindeba, rom is valdebuleba, romelic iqna aRiarebuli, saerTod ar arse-

bobda. 

erTi piris mier gagzavnili Setyobineba valis aRiarebis Sesaxeb, romelic mii-

Ro meore mxarem, aris namdvili. aRniSnulis safuZvelze erTi mxare (vinc aRiara 

valdebuleba) kisrulobs mis Sesrulebas, xolo meore mxares (vis sasargeblodac 

moxda aRiareba) warmoeSoba moTxovnis ufleba. 

aRniSnulidan gamomdinare, es Setyobineba aris calmxrivad dadgenili formiT 

gamovlenili neba valis aRiarebis Sesaxeb da miekuTvneba calmxriv garigebaTa im 

jgufs, „romlebic, marTalia, iuridiul Zalas iZenen mxolod erTi piris mier nebis 

gamovlenis Sedegad, magram uflebriv, qonebriv an sxvagvar upiratesobas aniWeben 

mesame pirebs“.6 

magaliTad: „a“-m werilobiTi Setyobineba gaugzavna „b“-s, rom is Tanaxmaa, daub-

runos 1000 lari, romelic mas sesxis xelSekrulebis safuZvelze unda daebrunebina 

5 wlis win da ver daubruna. es Setyobineba „a“-s mxridan aris valis arsebobis aRiare-

ba. aseTi Setyobinebis miRebis dRidan „b“-s gauCnda moTxovnis ufleba da misTvis Ta-

vidan daiwyo xandazmulobis vadis denis aTvla. amdenad, aseTi formiT gamovlenili 

neba valis aRiarebis Sesaxeb aris namdvili, vinaidan mis safuZvelze meore mxares 

warmoeSva moTxovnis ufleba.  

aRniSnulidan gamomdinare, calsaxad miuRebelia sasamarTlo praqtikidan ga-

momdinare ganmarteba imis Sesaxeb, rom „valis arsebobis aRiareba aris calmxrivi da 

abstraqtuli xelSekruleba, romlis Tanaxmad, erTi mxare meore mxaris sasargeb-

lod damoukideblad kisrulobs garkveul moqmedebebis Sesrulebas da, amdenad, 

sakmarisia erTi piris mier nebis gamovlena“. misaRebia aRiarebis abstraqtuli bune-

ba, Tumca mxolod erTi piris nebis gamovlena calmxrivi xelSekrulebisTvis ar aris 

sakmarisi. doqtrinaSi gakeTebuli ganmartebis Tanaxmad, „iseT garigebebs, romelTa 

namdvilobisaTvis sakmarisia erTi piris mier nebis gamovlena samoqalaqo samarTal-
                         
6  Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 298. 
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Si, ewodeba calmxrivi garigebebi imis gamo, rom am tipis garigebebis dros samar-

Tlebrivi urTierTobebis warmoSoba, Secvla an Sewyveta erTi piris nebazea damoki-

debuli“.7 

amdenad, saTanado formis dacviT valis arsebobis aRiareba — es aris piris mier 

nebis Tavisufali gamovlena, romelic xdeba damoukidebeli da romlis safuZvel-

zec piri Tanaxmaa, meore piris sasargeblod moaxdinos Sesruleba. amave dros, Ses-

ruleba exeba im valdebulebas, romelic Tavis droze ver iqna Sesrulebuli. 

amdenad, rodesac piri dadgenili formiT aRiarebs, rom valdebuleba arsebob-

da da, amave dros, Tanaxmaa, Seasrulos es valdebuleba, es iqneba calmxrivi nebis ga-

movlena, romliTac meore pirs uCndeba Sesrulebis moTxovnis ufleba im pirisagan, 

vinc aRiara valis arseboba. valis aRiarebis momentidan iwyeba xandazmulobis vadis 

denis aTvla. 

kerZosamarTlebrivi urTierToba imperatiuli da dispoziciuri normebis sa-

fuZvelzea mowesrigebuli, rac harmoniul urTierTobas amyarebs pirebs Soris, es 

ki imas niSnavs, rom Tanabrad aris daculi urTierTobis yvela monawilis interesi. 

ar SeiZleba piris ufleba valdebulebiT SeizRudos. amitomac pirs, romlis sasar-

geblodac moxda valis aRiareba, ufleba aqvs, miiRos an ar miiRos aRiarebis Sedegi. 

vinaidan valis arsebobis aRiarebas da mis motivacias ara aqvs mniSvneloba, samar-

Tlebrivad aseve ara aqvs mniSvneloba, ratom SeiZleba Tqvas uari Sesrulebis miRe-

baze pirma, romlis sasargeblodac moxda valis aRiareba. Tumca piris mier gamovle-

nili neba valis aRiarebis Sesaxeb iqneba namdvili. 

 

4. valis aRiareba rogorc calmxrivi xelSekruleba 

 

valis arsebobis aRiarebisa da misi Sesrulebis Sesaxeb piris mier nebis ga-

movlena calmxrivi xelSekrulebis saxes iZens im SemTxvevaSi, rodesac am gamov-

lenili nebis miRebis safuZvelze piri, romlis sasargeblodac moxda valis aRia-

reba, Tanaxmaa, daidos valis aRiarebis xelSekruleba. e.i. aRiarebas mohyva SeTan-

xmeba, anu mxareebi Tanxmdebian Sesrulebis wessa da pirobebze (dro, adgili da 

a.S.). Sesabamisad, Tavidan iwyeba xandazmulobis vadis dena. 

 Tumca am ukanasknels ufleba aqvs, uari Tqvas xelSekrulebis dadebaze, an 

ukve Sesrulebulis miRebaze, romelic, Tavis mxriv, iqneba aseve calmxrivi gari-

geba, rac garkveuli SefasebebiT iZens patiebis niSnebs. Tu es miuRebelia mova-

lisTvis, romelmac aRiara valis arseboba da gamoxata misi Sesrulebis neba, uf-

leba aqvs, aseve gamoxatos uari imaze, rac misTvis patiebis tolfasia da moaxdi-

nos misi Sesruleba zogadi normebiT, romelic aregulirebs valdebulebis Sewy-

vetas. ase rom, piris mier valis aRiarebis namdviloba yovelTvis ar unda iyos da-

mokidebuli imaze, meore mxare miiRebs Tu ara mas.  

                         
7   Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 1997, 

315. 
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aRniSnulis gaTvaliswinebiT, SeiZleba iTqvas, rom valis arsebobis aRiare-

bis Sesaxeb gamovlenil nebas, romelic unda miuvides im pirs, vis sasargeblodac 

moxda valis aRiareba, aqvs ofertis niSnebi, anu am ukanasknelma SeiZleba miiRos 

es winadadeba, SeiZleba — ara. Tumca gansxvaveba aris is, rom uaryofiTi aqceptis 

SemTxvevaSi, anu rodesac ofertis miReba ar xdeba, xelSekruleba ar daideba da 

aranairi Sedegi ar mohyveba oferts. rac Seexeba valis arsebobis aRiarebas, Tu 

piri, romlis sasargeblodac moxda valis aRiareba, uars ityvis Sesrulebis Sede-

gebze, Sedegi SeiZleba mainc dadges aRiarebis SesrulebiT, anu valdebuleba 

calmxrivad gamovlenili nebis safuZvelze SeiZleba Sesruldes da Sewydes. maga-

liTad: notariusis monawileobiT Seqmnili dokumenti, romliTac vlindeba piris 

neba valis aRiarebis Sesaxeb, rac uflebas aZlevs pirs (romlis sasargeblodac 

moxda valis aRiareba), moiTxovos Sesruleba. 

amdenad, valis aRiareba SeiZleba moxdes mxareTa SeTanxmebiT, anu, rodesac 

piris mier gamovlenili neba valis aRiarebis Sesaxeb miuva adresats. da es aRiare-

ba exeba im valdebulebiTsamarTlebrivi urTierTobis dadasturebas da Sesru-

lebas, romelic xandazmulobis an sxva safuZvliT Sesrulebas aRar eqvemdebare-

boda, an SesaZloa, moTxovnis Sesaxeb kreditorisTvis ucnobi iyo. aseT SemTxveva-

Si saqme gveqneba calmxriv xelSekrulebasTan, romelic srulyofilad unda pasu-

xobdes moTxovnebs, rac SinaarsTan iqneba dakavSirebuli. am mxriv sainteresoa 

uzenaesi sasamarTlos praqtikis Sefasebebi: „vinaidan valis aRiarebis xelSekru-

leba damoukidebeli garigebaa, kanonis moTxovnebidan gamomdinare, igi unda akma-

yofilebdes garigebis namdvilobisaTvis dadgenil pirobebs. amasTan, aucilebe-

lia mxareTa SeTanxmeba xelSekrulebis arsebiT pirobebze. am TvalsazrisiT, mar-

Tebulia kasatoris miTiTeba samoqalaqo kodeqsis 327-e muxlze, romlis 1-li da 

me-2 nawilebis Tanaxmad, xelSekruleba dadebulad iTvleba, Tu mxareebi mis arse-

biT pirobebze SeTanxmdnen saamisod gaTvaliswinebuli formiT. arsebiTad CaiT-

vleba xelSekrulebis is pirobebi, romlebzec erT-erTi mxaris moTxovniT miRwe-

ul unda iqnes SeTanxmeba, anda romlebic aseTebad miCneulia kanonis mier. pala-

tis am mosazrebiT, arsebiTad unda CaiTvalos iseTi pirobebi, rogorebicaa: mxa-

reTa SeTanxmeba xelSekrulebis saganze, ZiriTadi ufleba-movaleobebis gansazR-

vra, fasi, Sesrulebis vada da a.S. aqedan gamomdinare, nebismieri dokumenti, ro-

melSic valis arsebobaa dafiqsirebuli, ver CaiTvleba valis arsebobis aRiarebis 

xelSekrulebad, Tu ar dadgindeba, rom mxareebi SeTanxmdnen xelSekrulebis ar-

sebiT pirobebze“.8 

amdenad, rogorc doqtrinaSi, ise sasamarTlo praqtikaSi gamoTqmuli erTia-

ni mosazreba imis Sesaxeb, rom valis arsebobis aRiarebis xelSekruleba Sinaar-

sobrivad unda Seicavdes SeTanxmebas yvela arsebiT pirobaze9, udavod misaRebia. 

                         
8   ganCineba №as-1485-1401-2012, uzenaesi sasamarTlos gadawyvetilebebi, 2013 wlis 

krebuli №12, q. Tbilisi, 11 noemberi, 2013 w., 9. 
9   cercvaZe l., valdebulebis warmoSobis specifikuri safuZvlebi – saxelSekrulebo 

samarTali (avtorTa koleqtivi), redaqtori g. juReli, Tb., 2014, 201. 
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Tumca Sinaarsi unda gamomdinareobdes im valdebulebis pirobebidan, romelic 

arsebobda mxareTa Soris (an arsebobs), magram xandazmulobis an sxva safuZvlebis 

gamo ar Sesrulda. mimaCnia, rom valis arsebobis aRiarebis xelSekrulebis Sina-

arsobrivi cvlilebebi ar unda iwvevdes arsebiT sxvaobas Tavdapirveli valdebu-

lebis Sinaarsisagan. garda imisa, rodesac sxva Sesrulebis SemTxvevasTan gvaqvs 

saqme, romelic uzrunvelyofs Seusrulebeli valdebulebis Sesrulebas. winaaR-

mdeg SemTxvevaSi es iqneba ara valis arsebobis aRiarebis xelSekruleba, aramed 

sxva valdebuleba. 

rac Seexeba valis aRiarebas, romlis warmoSobis safuZveli kanonismier xasi-

aTs atarebs (magaliTad zianis anazRaureba), maSin aseTi xelSekrulebis Sinaarsis 

gansazRvra mxareTa mier ufro Tavisufal xasiaTs iZens. 

5. valis arsebobis aRiarebis forma

samarTali raime formiT unda gamovxatoT, Cven rom vaRiaroT misi arseboba 

da Cvenze zemoqmedeba.10 mxareTa SeTanxmebis legitimuroba misi gamoxatvis for-

mazea damokidebuli. cnobilia, rom forma an mxareTa SeTanxmebiT dgindeba Tavi-

sufali arCevanis safuZvelze, an kanoniT imperatiulad aris dadgenili. ssk-is 

341-e muxlis pirveli nawili pirdapir uTiTebs, rom „im xelSekrulebis namdvi-

lobisaTvis, romliTac aRiarebul iqna valdebulebiTi urTierTobis arseboba 

(valis arsebobis aRiareba), aucilebelia werilobiTi aRiareba. Tu sxva formaa 

gaTvaliswinebuli valdebulebiTi urTierTobis warmoSobisaTvis, romlis arse-

bobac aRiarebul iqna, maSin aRiarebac moiTxovs am formas“. normis es nawili 

uTiTebs garigebis werilobiT formaze viwro gagebiT, rac imas gulisxmobs, rom 

valis arsebobis aRiareba unda moxdes werilobiTi formiT, Tumca imperatiulad 

ar dgindeba — unda iyos martivi Tu rTuli werilobiTi formiT. es unda gadawy-

des konkretul SemTxvevaSi, e. i sayuradReboa, Tu ra formiT iyo warmoSobili is 

valdebulebiTsamarTlebrivi urTierToba, romlis aRiarebac xdeba. 

 amdenad, valis arsebobis aRiarebis xelSekruleba mxareTa Soris unda dai-

dos werilobiTi formiT, winaaRmdeg SemTxvevaSi mas ar eqneba iuridiuli Zala. 

werilobiTi forma emsaxureba samarTlebriv usafrTxoebas da icavs mxareTa in-

teresebs. mxareTa werilobiTi SeTanxmebis safuZvelze davas ar iwvevs is arsebi-

Ti pirobebi, razec Tanxmdebian mxareebi valis arsebobis aRiarebis xelSekrule-

bis dadebis dros. 

sayuradReboa aRniSnuli normis meore punqti, romlis Tanaxmad: „Tu valis 

arseboba aRiarebulia angariSsworebis (gadaxdis) safuZvelze, an morigebis gziT, 

maSin formis dacva ar aris aucilebeli.“ 

10   zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda upiratesad adamianis 
uflebaTa WrilSi, eseebi, Tb., 2013, 51. 
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sasamarTlo praqtikis Seswavlis safuZvelze naTeli xdeba, rom aranaklebi 

mniSvneloba aqvs werilobiT formas, rodesac valis arsebobis aRiareba xdeba an-

gariSsworebis safuZvelze, romlis drosac aucileblad unda mieTiTos gadaxdis 

mizani da safuZveli. am SemTxvevaSi mniSvneloba aqvs, Tu ra saxis angariSswore-

basTan gvaqvs saqme — iqneba es naRdi Tu unaRdo. formis dacvis savaldebuloobas 

gansakuTrebuli mniSvneloba eniWeba naRdi angariSsworebis dros, sadac mxareTa 

interesebi naklebad aris daculi werilobiTi formis gareSe. angariSsworebis 

dros, romelic xdeba valis arsebobis aRiarebis xelSekrulebis Sesrulebis miz-

niT, mxareTa ufleba-movaleobebis samarTlebrivi regulireba ufro detalurad 

xdeba werilobiTi formis dacviT. am SemTxvevaSi fiqsirdeba angariSsworebis mi-

zani, farglebi, kursi, valdebulebis saxe da moculoba, romelTa aRiarebac mox-

da, aseve Secvlili garemoebebi, rac SeiZleba iyos valdebulebis Sesrulebis da-

mabrkolebeli garemoeba da a.S. amdenad, mxareebi saxelSekrulebo SeTanxmebiT, an 

mis gareSe, nagulisxmevad anawileben riskebs da gansazRvraven saxelSekrulebo 

pirobebs.11 

rac Seexeba morigebas, igi mxareTa Soris kompromisis gamoxatulebaa, rom-

lis drosac orive mxare erTmaneTis mimarT daTmobaze midis. morigeba SeiZleba 

daidos mxolod sadavo materialuri samarTalurTierTobis subieqtebs Soris 

(mosarCeles, mopasuxesa da davis saganze damoukidebeli moTxovnis mqone mesame 

pirs Soris). morigebas amtkicebs sasamarTlo, rac niSnavs, rom igi amowmebs Se-

Tanxmebis pirobebis namdvilobas — xom ar ewinaaRmdegeba igi kanons an zneobrio-

bis normebs, xom ar arRvevs mesame pirTa kanoniT dadgenil uflebas.12 

yovelive aRniSnulidan gamomdinare, werilobiTi formis dacvis aucileb-

loba aseve misaRebi iqneba, rodesac valis arsebobis aRiareba xdeba angariSswo-

rebis an morigebis safuZvelze. 

6. abstraqtuli valis arsebobis aRiarebis gamijvna

kauzaluri valis aRiarebisagan 

abstraqtuli valis aRiareba aris movalis damoukidebeli Sepireba kredi-

toris mimarT.13 aRiareba im valdebulebis Sesrulebas emsaxureba, romelic ama 

Tu im safuZvliT Sesrulebas ar eqvemdebareba. 

kauzaluri valis aRiareba xdeba arsebuli valdebulebis Sesrulebis far-

glebSi, romlis drosac xdeba mxareTa SeTanxmeba ama Tu im pirobis Secvlaze an 

11   CitaSvili n., Secvlili garemoebebis gavlena valdebulebis Sesrulebasa da mxareTa 
SesaZlo meorad moTxovnebze (SedarebiTi analizi), Tb., 2015, 256-257. 

12   qurdaZe S., samoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTloSi, Tb., 2005, 
124. 

13   kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, me-13 gadamuSa-
vebuli gamocema, mTargmnelebi: T. darjania, z. WeWelaSvili, Tb., 2014, 580. 
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damatebaze, rac emsaxureba valdebulebis Sesrulebas. kauzaluri valis aRiare-

bam SesaZloa, mTlianad an, sul cota, gansazRvrul farglebSi uzrunvelyos da-

visa Tu gaurkvevlobis Tavidan acileba da es ukanaskneli sabolood mowesrig-

des.14 aqedan gamomdinare, kauzaluri valis aRiareba sxvadasxva saxiT SeiZleba 

arsebobdes: erTi, rodesac mxare arsebuli valdebulebis Sesrulebisas axdens 

raime pirobis dadasturebas an dazustebas, rac SeiZleba exebodes Sesrulebis 

xarisxs, Tanxis odenobas, Sesrulebis adgils da a.S.; meore mxriv, aRiareba SeiZ-

leba emsaxurebodes im sirTuleebis Tavidan acilebas, rac valdebulebis Sesru-

lebas SeiZleba ukavSirdebodes. aq saubaria sxva Sesrulebaze, rodesac mxareebs 

Soris xdeba SeTanxmeba mxolod valdebulebis Sesrulebis nawilSi, raTa miRweul 

iqnes valdebulebis Sewyveta.15 am SemTxvevaSi movalis mier kreditorisaTvis xde-

ba sxva Sesrulebis SeTavazeba, e.i. jer kidev valdebulebis ganxorcielebamde 

aris SesaZlebeli mxareTa mier imis gansazRvra, rom movale uflebamosilia, na-

kisri valdebulebis Sesrulebis nacvlad sxva Sesruleba ganaxorcielos. aseT 

SemTxvevaSi movales eniWeba Sesrulebis Canacvlebis uflebamosileba.16 magali-

Tad: ualkoholo sasmelebis sawarmom, xelSekrulebis Tanaxmad, restorans unda 

miawodos 1000 cali limonaTi „mziuri“. imis gamo, rom am saxeobis sasmeli ver da-

amzada, sawarmom sanacvlod SesTavaza imave raodenobis limonaTi „gvirila“, ra-

zec restoranma Tanxmoba ganacxada. es iqneba sxva Sesruleba arsebuli valdebu-

lebis Sesrulebis farglebSi, anu kauzaluri valis aRiareba da ara abstraqtuli 

valis aRiareba. 

kauzaluri valis aRiarebas miekuTvneba mxareTa SeTanxmeba sxva valdebule-

baze, romelic, Tavis mxriv, gansxvavdeba sxva Sesrulebisagan. magaliTad: msesxe-

beli ver asrulebs sesxis xelSekrulebiT nakisr valdebulebas da ver ubrunebs 

gamsesxebels 1000 lars. mxareebi SeTanxmdnen, rom msesxebeli gamsesxebels sanac-

vlod binaSi Cautarebs remonts. aseTi SeTanxmebis safuZvelze warmoiSoba sxva 

valdebuleba (novacia), romelic ar iwvevs Tavdapirveli valdebulebis Sewyve-

tas, gansxvavebiT sxva Sesrulebisagan. aRniSnulis Tanaxmad, Tu axali valdebu-

leba ar Sesruldeba, maSin kreditors aqvs Tavdapirveli valdebulebis Sesrule-

bis moTxovnis ufleba. 

abstraqtuli valis arsebobis aRiarebis erT-erT arsebiT gansxvavebad unda 

CaiTvalos is SesaZlebloba, romelic aqvs valis arsebobis aRiarebis dros mova-

les, romelsac, kreditoris Tanxmobis miuxedavad, ufleba aqvs, werilobiTi 

formiT (magaliTad, notariusTan) moaxdinos Tavisi nebis dafiqsireba valis ar-

sebobis aRiarebisa da, zogadad, misi Sesrulebis Sesaxeb. am momentidan daiwyeba 

14   kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, me-13 gadamuSa-
vebuli gamocema, mTargmnelebi: T. darjania, z. WeWelaSvili, Tb., 2014, 580. 

15   Wanturia l., ssk-is 428-e muxlis komentari, saqarTvelos samoqalaqo kodeqsis ko-
mentarebi, wigni III, Tb., 2001, 518. 

16 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, me-13 gadamuSa-
vebuli gamocema, mTargmnelebi: T. darjania, z. WeWelaSvili, Tb., 2014, 264. 
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xandazmulobis vadis denis aTvla saTanado kreditoris mxridan moTxovnis uf-

lebis ganxorcielebis Sesaxeb. kauzaluri valis aRiarebis dros sxva Sesrulebi-

Ta da novaciiT Sesabamisi Sedegi dgeba mxolod kreditoris TanxmobiT. 

amdenad, kauzaluri valis aRiarebis dros unda dadgindes, rasTan gvaqvs 

saqme — sxva SesrulebasTan Tu sxva valdebulebasTan. Sesabamisad, unda dadgin-

des, ras emsaxureba valis aRiareba: arsebuli valdebulebis Sesrulebas Tu damo-

ukidebeli valdebulebis warmoSobas, anu dadgenil drosa da pirobebiT Seusru-

lebeli valdebulebis Sesrulebas.  

kauzaluri valis aRiareba da misi Sedegebi SeiZleba CaiTvalos baTilad, Tu 

arsebuli valdebulebiTsamarTlebrivi urTierToba, romlis Sesrulebasac emsa-

xureba igi, aRmoCndeba baTili. 

valis aRiareba gansxvavdeba dapirebisagan. dapireba da misi Sesrulebis mo-

valeoba aris Cveulebrivi saxelSekrulebo valdebuleba, romelic aucilebel 

Sesrulebas eqvemdebareba. dapirebis Seusrulebloba iwvevs movalis (dampireb-

lis) pasuxismgeblobas, rogorc zogadi, ise specialuri normebis moTxovnaTa Se-

sabamisad. magaliTad: Cuqebis dapireba, sesxis dapireba da a. S. 

 

7. valis aRiareba rogorc usafuZvlo gamdidrebis safuZveli 

 

abstraqtuli valis arsebobis aRiarebiT Sesruleba SeiZleba gaxdes usafuZ-

vlo gamdidrebis safuZveli. es is SemTxvevaa, rodesac pirma SecdomiT ivarauda, 

rom mas evaleboda Sesruleba da axdens mis aRiarebas Sesabamisi formiT (werilo-

biT, SesrulebiT, magaliTad Tanxis gadaricxviT da a. S.), anu valis aRiareba mox-

da usafuZvlod. es pirdapir kavSirSia ssk-is 986-e muxlTan, romlis Tanaxmad, pi-

ri, romelic SecdomiT sxvis valebs istumrebs, SeuZlia, am pirs mosTxovos Tavisi 

xarjebis anazRaureba.  

am SemTxvevaSi valis arsebobis aRiareba moxda SesrulebiT, Tumca Semdeg 

dadginda misi usafuZvlooba. marTalia, zianis anazRaurebis valdebuleba nam-

dvilad arsebobda, magram ara im pirisagan, vinc aanazRaura ziani. aseTi Sesrule-

biT daizoga sxva piris qoneba, Sesabamisad, am ukanasknelisagan unda moxdes Ses-

rulebulis ukan dabruneba.  

valis aRiarebiT Sesrulebulis dabruneba, romelsac samarTlebrivi safuZ-

veli ar gaaCnia, moxdeba usafuZvlo gamdidrebis normebiT. 

rac Seexeba kauzaluri valis aRiarebas, aseve SeiZleba gaxdes usafuZvlo 

gamdidrebis safuZveli. es moxdeba im SemTxvevaSi, Tu baTili aRmoCndeba is val-

debulebiTsamarTlebrivi urTierToba, romelze dayrdnobiTac moxda kauzalu-

ri valis aRiareba. amitomac baTili valis aRiarebiT Sesrulebulis ukan dabru-

neba viTom kreditorisagan moxdeba usafuZvlo gamdidrebis safuZvelze. 

moTxovnis xandazmuloba gansxvavebul Sedegebs awesebs kreditorisa da mo-

valis mimarT. „moTxovnis xandazmuloba ar niSnavs am moTxovnis Sewyvetas. moTx-
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ovna kvlavindeburad arsebobs da movales kvlavac SeuZlia, es moTxovna nebayof-

lobiT Seasrulos. magram kreditori kargavs movalisagan am moTxovnis iZulebiT 

Sesrulebis SesaZleblobas“.17 anu xandazmulobis vadis denis gasvlis Semdeg kre-

ditors ekargeba „sasamarTlos an sxva organos meSveobiT piris moTxovnis iZule-

biT ganxorcielebis SesaZlebloba, magram ara sasamarTlosaTvis, an sxva organo-

saTvis mimarTvis ufleba“.18 

amdenad, movale ar aris SezRuduli da, xandazmulobis miuxedavad, SeuZlia, 

aRiaros valis arseboba. Tu valis aRiareba moxda SesrulebiT, es iqneba valdebu-

lebis Sewyvetis safuZveli. sxva formiT aRiareba ki iqneba xandazmulobis vadis 

denis Sewyvetis safuZveli (ssk-is 137-e muxli). aseTi aRiareba valdebulebis Sem-

dgomSi Sesrulebis garantiaa. Sesabamisad, valis aRiarebiT xelaxla iwyeba xan-

dazmulobis vadis dena. 

marTalia, movales ufleba aqvs, xandazmulobis vadis denis gasvlis Semde-

gac aRiaros valis arseboba, maT Soris SesrulebiT, Tumca, ssk-is 144-e muxlis 

Tanaxmad: „Tu valdebulma pirma valdebuleba Seasrula xandazmulobis vadis de-

nis gasvlis Semdeg, mas ara aqvs ufleba, moiTxovos Sesrulebulis dabruneba, 

Tundac movaleobis Sesrulebis momentSi mas ar scodnoda, rom xandazmulobis 

vada gasuli iyo“. 

aRiarebiT Sesruleba konkretul SemTxvevaSi SeiZleba sadavo gaxdes da ukan 

dabrunebas daeqvemdebaros usafuZvlo gamdidrebis normebiT. gamoTxova moxde-

ba, Tuki am Sesrulebulis gaqviTva iyo SesaZlebeli. 

am urTierTobas aregulirebs ssk-is 443-e muxli, romlis Tanaxmad, moTxov-

nis xandazmuloba ar gamoricxavs valdebulebis gaqviTvas, Tu moTxovna im droi-

saTvis ar iyo xandazmuli, roca misi gaqviTva jer kidev SeiZleboda.  

ganvixiloT is SemTxveva, rodesac ormxriv valdebulebaSi, sadac gaqviTviT 

SesaZlebeli iyo valdebulebis Sesruleba da ar moxda gaqviTva. erT-erTi mxaris 

mier aRiarebiT Sesrulebulis ukan gamoTxova SeiZleba moxdes ssk-is 443-e da 

976-e muxlebis moTxovnaTa safuZvelze. 

amdenad, Tu ormxrivi valdebulebis dros romelime mxare aRiarebiT Seas-

rulebs valdebulebas, Tumca es Sesruleba misi mxridan ar moxdeboda, Tu mas 

ecodineboda, rom SesaZlebeli iyo valdebulebaTa gaqviTviT Sesruleba, maSin 

mas unda hqondes Sesrulebulis ukan moTxovnis ufleba da es moTxovna unda dak-

mayofildes usafuZvlo gamdidrebis safuZvelze. 

marTalia, piri Tavisi nebiT, aRiarebiT asrulebs valdebulebas, magram is 

SecdomiT fiqrobs, rom valdebuleba ar aris Sesrulebuli. amitom, rodesac meo-

re mxares aseve ar Seusrulebia valdebuleba, maSin mis mimarT valis aRiarebiT 

17   Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 122. 
18   axvlediani z., saqarTvelos samoqalaqo kodeqsis komentarebi, wigni pirveli, muxli 

128, Tb., 1999, 317. 
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Sesruleba unda CaiTvalos usafuZvlo gamdidrebad da daekisros dabruneba Sem-

sruleblis mimarT.19  

8. daskvna

valis arsebobis aRiareba, rogorc abstraqtuli valis aRiareba, mniSvnelo-

vani valdebulebiTsamarTlebrivi urTierTobaa, romelic Tanabrad unda icav-

des mxareTa ufleba-movaleobebs. anu erTi piris mier gamovlenili nebis uaryo-

fis ufleba usafuZvlod ar unda SeeZlos meore mxares da uaryofis SemTxvevaSi, 

pirs, romelmac aRiara valis arseboba, unda SeeZlos Tavisi nebis Tavisufali 

aRiareba, vinaidan sxvisi nebis uaryofa ar unda xdebodes am ukanasknelis Tavi-

suflebis SezRudvisa da uflebis darRvevis xarjze. 

formis dacviT calmxrivad gamovlenili neba valis arsebobis Sesaxeb yo-

velTvis ar miiCneva baTilad da igi iwvevs Sesabamis samarTlebriv Sedegebs. zog-

jer valis arsebobis aRiareba aris calmxrivi xelSekruleba, romelic valdebu-

lebis warmoSobis gansakuTrebuli SemTxvevaa. aseTi xelSekrulebis Sesruleba 

da Sedegebi wesrigdeba rogorc zogadi, ise specialuri normebis safuZvelze. 

 valis arsebobas aRiareben maSin, rodesac kreditoris moTxovnis dakmayo-

filebis safuZveli aRar arsebobs da mainc xdeba aRiareba. 

ZiriTadi valdebulebis Sesrulebis procesSi raime cvlilebis aRiareba 

aris kauzaluri aRiareba da igi emijneba ssk-is 341-e muxliT gaTvaliswinebul va-

lis arsebobis aRiarebas. 

udidesi praqtikuli mniSvneloba aqvs valis arsebobis aRiarebas, rac SeiZ-

leba gaxdes usafuZvlo gamdidrebis safuZveli. Sesabamisad, misi Sedegebis mo-

wesrigeba zogadi da specialuri normebis safuZvelze metad mniSvnelovania.  
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zurab ZlieriSvili
 

 
 
 

Cuqebis gauqmebis safuZvlebi da samarTlebrivi Sedegebi 
 

statiaSi gaanalizebulia Cuqebis gauqmebis iseTi samarTlebrivi safuZ-
vlebi, rogorebicaa: dasaCuqrebulis mxridan mCuqeblis an misi axlo naTe-

savebis mimarT gamovlenili mZime Seuracxyofa an didi umaduroba, agreTve 
Cuqebis Semdeg mCuqeblis iseT mZime materialur mdgomareobaSi Cavardna, 
rodesac mas aRar SeuZlia, sakuTari Tavis an mis kmayofaze myofi pirebis 
rCena. naSromSi gaanalizebulia agreTve Cuqebis gauqmebis samarTlebrivi 
Sedegebic. 

 
sakvanZo sityvebi: Cuqebis gauqmeba dasaCuqrebulis umadurobis gamo 

(saqarTvelos samoqalaqo kodeqsis 529-e muxli), gaCuqebuli nivTis gamoT-

xova (saqarTvelos samoqalaqo kodeqsis 530-e muxli). 
 

1. Sesavali 

 

saqarTvelos kanonmdebloba aRiarebs kerZo samarTlis iseT erT-erT fu-

Zemdeblur princips, rogoricaa mxareTa kerZo avtonomia, romelic sabazro eko-

nomikis pirobebSi ekonomikuri winsvlisa da keTildReobis safuZveli xdeba. 
upirvelesad, es gamoixateba xelSekrulebis TavisuflebiT, romelsac saqarTve-

los samoqalaqo kodeqsis (SemdgomSi – ssk) 319-e muxlis pirveli nawili ganamtki-

cebs.  
saqarTvelos kanonmdeblobiT gaTvaliswinebul qonebis sakuTrebaSi gada-

cemis xelSekrulebebs Soris mniSvnelovani adgili ukavia Cuqebis xelSekrule-

bas. igi gankargviTi xasiaTisaa da, Sedegad, SemZenisaTvis sakuTrebis uflebis ga-

dacemas iwvevs.1 Cuqebis xelSekrulebis samarTlebrivi bunebis analizis auci-

lebloba ganpirobebulia misi TaviseburebebiT, romlebic mas aSkarad gamoar-

Cevs qonebis sakuTrebaSi gadacemis sxva xelSekrulebebisagan.2  
 kvlevis sagania ara zogadad Cuqebis xelSekruleba, aramed Cuqebis xelSek-

rulebis gauqmebis samarTlebrivi safuZvlebi da Sedegebi, romlebic gaTvalis-

winebulia ssk-is 529-e (Cuqebis gauqmeba dasaCuqrebulis umadurobis gamo) da 

                         
  grigol robaqiZis universitetis profesori, ivane javaxiSvilis saxelobis Tbilisis 

saxelmwifo universitetis iuridiuli fakultetis profesori, saqarTvelos 
uzenaesi sasamarTlos mosamarTle.   

1  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 24 ivlisis 
ganCineba saqmeze №as-221-213-2012.  

2  Koch in MüKo, BGB, Band 3, 5.Aufl., §516, Rn.6. 
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ssk-is 530-e (gaCuqebuli qonebis gamoTxova) muxlebiT. am sakiTxis mecnierul da-

muSavebas ara mxolod Teoriuli, aramed didi praqtikuli mniSvnelobac aqvs. sa-

kiTxis kvleva Sesrulebulia rogorc SedarebiTsamarTlebrivi meTodis gamoye-

nebiT, agreTve saqarTvelos saerTo sasamarTloebisa da sakonstitucio sasamar-

Tlos praqtikis ganzogadebis safuZvelze.  
 

2. istoriuli mimoxilva 

 

ssk-is 529-e muxliT gaTvaliswinebuli SemTxveva naCuqrobis Sinaarsis erT-

erTi gamovlinebaa. mCuqeblis ufleba, ukan daibrunos gaCuqebuli qoneba, Cuqe-

bis urTierTobis maRali zneobrivi xasiaTiTaa ganpirobebuli. naCuqroba isto-

riulad Camoyalibda rogorc zneobriv saZirkvelze dafuZnebuli urTierToba. 

„samarTalSi da, gansakuTrebiT, samoqalaqo samarTalSi yovelTvis aucilebelia 

samarTalsa da zneobas Soris fundamenturi urTierTobis gaTvaliswineba. auci-

lebelia im msgavsebisa da gansxvavebis gaTvaliswineba, romlebic arsebobs samar-

Tlebriv Sefasebasa da zneobriv Sefasebas, samarTlebriv Rirebulebasa da zne-

obriv Rirebulebas Soris“.3  

 naCuqroba aris samarTlisa da zneobis urTierTkavSiris gamovlineba. ami-

tomacaa, rom mCuqeblis mier qonebrivi sikeTis usasyidlod gacema pirdapir 

ukavSirdeba dasaCuqrebulis mxridan, marTalia, ara samagiero, magram zneobri-

vad qcevis valdebulebas.4 swored aseTi valdebuleba unda daupirispirdes mCu-

qeblis mier gaRebul qonebriv sikeTes.5  

zogjer Cuqebis gauqmeba gamowveulia ara dasaCuqrebulis umadurobiT, ara-

med TviT mCuqeblis mZime materialuri mdgomareobiT.6 dasaCuqrebulis brali am 

dros gamoricxulia. mCuqebels xelSekrulebis dadebis dros araviTari materia-

luri xasiaTis problema ar aqvs. igi nebayoflobiT gadascems sxva pirs qonebas 

sakuTrebaSi.7 gaCuqebis Semdeg Tuki mCuqebeli aRmoCnda iseT mdgomareobaSi, ro-

ca ar SeuZlia sakuTari Tavis an mis kmayofaze myofi pirebis rCena, mas ufleba 

aqvs, ssk-is 530-e muxlis safuZvelze, dasaCuqrebuls mosTxovos gaCuqebuli niv-

Tis dabruneba.  

Cuqebis gauqmeba da naCuqari nivTis ukan dabruneba cnobili iyo jer kidev 

romis samarTalSi. Cuqebis gauqmebis institutTan mimarTebiT iustiniane ganmar-

tavda: „Cven, zogadad, davadgineT, rom yoveli kanonieri Cuqebis xelSekruleba 

ZalaSi rCeba da ar SeiZleba gauqmdes, garda im SemTxvevebisa, rodesac dadgenili 

                         
3  zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 

29. 
4  saqarTvelos sakonstitucio sasamarTlos 2003 wlis 01.04 gadawyvetileba saqmeze: 

№1/2/155.  
5  Koch in MüKo BGB, Band 3., 5.Aufl. §530, Rn. 3.  
6  Seyfarth, Schenkungsruckforderung wegen Notbedarfs, 1998, 31ff. 
7  Zeranski, Der Ruckforderungsanspruch des verarmten Schenkers, 1998, 21ff. 
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iqneba dasaCuqrebulis mxridan mCuqeblis mimarT aSkara umaduroba“.8 aseTi uma-

durobis gamoxatva iyo dasaCuqrebulis mier mCuqeblisaTvis mZime Seuracxyofis 

miyeneba (iniunice atrioces), mCuqeblis sicocxlisaTvis safrTxis Seqmna an mniSvnelo-

vani qonebrivi zianis miyeneba.9 

beqa mandaturTuxucesis dadgenilebiT, „moyvrobisa da kargi damokidebu-

lebisaTvis naCuqar qonebas („gina samamulo, gina sasaqonlo da gina raa“) gamCuqe-

beli, Tundac droTa ganmavlobaSi rom gaRaribebuliyo, ukan ver gamoarTmevda. 

mxolod im SemTxvevaSi, roca mxareebs Soris moyvroba da keTili ganwyobileba 

moiSleboda dasaCuqrebulis braliT, dasaCuqrebuls saCuqari uklebliv unda 
daebrunebina.10 

  
3. Cuqebis gauqmeba dasaCuqrebulis umadurobis gamo 

 

naCuqroba, rogorc saxelSekrulebo urTierToba, garkveulwilad, avalde-

bulebs dasaCuqrebuls.11 es valdebuleba, ssk-is 529-e muxliT gaTvaliswinebul 

SemTxvevaSi, konkretuli pirobis saxiT ki araa mocemuli, aramed zneobriv-samar-

Tlebrivi valdebulebis saxiT arsebobs.12 es valdebuleba mCuqeblis mimarT mZime 

Seuracxyofis miyenebisa da didi umadurobis gamoCenisagan Tavis SekavebiT gamo-

ixateba da vadiT SezRuduli araa.13 Cuqebis gauqmebiT am SemTxvevaSi sasamarTlo 

asrulebs zneobriv faseulobaTa mxardaWerisa da dacvis funqcias.14  

ssk-is 529-e I muxli adgens moTxovnis warmoSobisaTvis aucilebel pirobebs, 

normis Semadgenlobas: mCuqeblis an misi axlo naTesavis mimarT dasaCuqrebulis 

mier xorcieldeba „mZime Seuracxyofis miyeneba“ an „didi umadurobis gamoCena“. 

am winapirobebis arsebobisas mCuqebeli ssk-is 529-e II muxlis safuZvelze ufleba-

mosilia, namdvili da, Sesabamisad, ukve moqmedi xelSekruleba „gaauqmos“ dasa-

CuqrebulisaTvis Sesabamisi SetyobinebiT. analogiur debulebebs iTvaliswinebs 

germaniis samoqalaqo kodeqsis (SemdgomSi — gsk) 530-e paragrafi (Widerruf der Schen-
kung).15 

ssk-is 529-e I muxliT gaTvaliswinebuli dasaCuqrebulis mier mCuqeblis an 

misi axlo naTesavis mimarT `mZime Seuracxyofis miyeneba“ an „didi umadurobis ga-

                         
8  Новицкий И.Б., Перетерский И.С. (ред.), Римское частное право. М., 1999, 499.  
9  Zimmermann R., The Law of Obligations - Roman Foundations of the Civilian Tradition, Breach of 

Contract, Chapter 25, Clarendon, Oxford University Press, 1996, 792. 
10  doliZe i., Zveli qarTuli samarTali, Tb., 1953, 153. 
11  Saenger in HK-BGB, 7.Aufl., 2013, 755.  
12  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 

buneba, Tb., 2010, 242.  
13  Tonner, Schuldrecht, 3.Aufl.,2013, §14, 132.  
14  saqarTvelos sakonstitucio sasamarTlos 2003 wlis 01.04 gadawyvetileba saqmeze: 

№1/2/155.  
15  Larenz, Wolf, Allgemainer Teil des Burgerlichen Rechts, 9.Aufl., 2004, §18, Rn.15.  
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moCena“, rogorc xelSekrulebis „gauqmebis“ safuZvlebi, Camoyalibebulia al-

ternatiuli winapirobebis saxiT.16 (gsk-is 530-e paragrafi am winapirobebs adgens 

kumulaciur,17 da ara alternatiul, winapirobebad).18  

ssk ar ganmartavs, Tu ras moiazrebs umadurobis cneba, an vin aris mCuqeblis 

axlo naTesavi. sasamarTlo praqtikaSi ki miRebulia, rom dasaCuqrebulis umadu-

robad iTvleba: a) aramarTlzomieri moqmedeba, romelic mimarTulia mCuqeblis, 

misi ojaxis wevris, an aRmavali da daRmavali naTesavis sicocxlis, janmrTelo-

bis, pativis, Rirsebis, Tavisuflebis an saqmiani reputaciis winaaRmdeg; b) ganzra-

xi moqmedeba, romelic miznad isaxavs mCuqeblisaTvis mniSvnelovani qonebrivi zi-

anis miyenebas; g) kanoniT gansazRvrul movaleobaze _ arCinos mCuqebeli, uaris 

Tqma da sxv. erT-erT saqmeze sasamarTlom daadgina, rom „mopasuxis (dasaCuqrebu-

li) mxridan meore ojaxis Seqmna ar aris kanoniT gaTvaliswinebuli is garemoeba, 

romelic safuZvlad SeiZleba daedos Cuqebis xelSekrulebis gauqmebas“.19 

mCuqeblis an misi axlo naTesavis mimarT Seuracxyofa SeiZleba gamovlindes 

rogorc fizikuri qmedebiT, magaliTad, misi sicocxlis, janmrTelobisaTvis an 

qonebisaTvis safrTxis SeqmniT, aseve sityvieri SeuracxyofiT.20 

sasamarTlo yovel konkretul SemTxvevaSi valdebulia, gansazRvros dasa-

Cuqrebulis umadurobis xarisxi. amas adasturebs magaliTebi sasamarTlo praq-

tikidan: a) Cuqebis xelSekrulebis usasyidlo bunebidan gamomdinare, dasaCuqre-

buls mCuqeblis mimarT ar ekisreboda sapasuxo Sesruleba, anu zrunva imaze, rom 

mCuqebeli materialurad uzrunvelyofili yofiliyo. Sesabamisad, ar arsebobs 

mopasuxis mxridan mCuqeblis mimarT gamovlenili umadurobis faqti“;21 b) mosar-

Celem (mCuqebelma) dasaCuqrebulis (mopasuxe) mxridan Seuracxyofisa da umadu-

robis gamoxatulebad miiCnia dasaCuqrebulis mier mis winaaRmdeg micemuli Cve-

neba, ris gamoc igi (mCuqebeli) cnobil iqna damnaSaved ssk-is 260-e muxlis me-3 na-

wilis „a“ qvepunqtiT. sasamarTlom ar daakmayofila moTxovna, radgan, ssk-is 529-

e muxlis mixedviT, ganmarta, rom piris sisxlis samarTlis procesSi Cvenebis mi-

cema, ra drosac igi „Tanamonawiled“ (Tanaamsruleblad) asaxelebs mCuqebels 

(ganTqma), ar SeiZleba umadurobad CaiTvalos;22 g) Cuqebis xelSekrulebis gauqme-

16  CaCava s., moTxovnisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, sa-
disertacio naSromi, Tsu, Tb., 2010, 83, <http://press.tsu.ge/data/image_db_innova/Disertaciebi/ so-
fio_chachava.pdf> 

17  Weidankaff in Palandt BGB Komm.67. Aufl. §530, Rn.8. 
18  Koch in MüKo BGB, Band 3., 5.Aufl. §530, Rn.3.  
19  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2006 wlis 10 ivlisis ganCineba saqmeze: №as-195-617-06. 
20   Weidankaff in Palandt BGB Komm., 67.Aufl. §530, Rn.6. Gehrlein, in Bamberger/Roth (Hrsg.) BGB 

Komm. 3. Aufl., §530, Rn. 4. 
21   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 21 

noembris ganCineba saqmeze: №as-1275-1295-2011.  
22   saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2009 wlis 11 ivnisis ganCineba saqmeze: №as-256-581-09. 
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bis Taobaze sarCelis aRZvris ZiriTadi mizezi gaxda is, rom dasaCuqrebulma sa-

Cuqrad miRebuli qoneba ipoTekiT datvirTa saxelSekrulebo valdebulebis Ses-

rulebis uzrunvelyofis mizniT. sasamarTlom ar daakmayofila mCuqeblis moTx-

ovna da ganmarta, rom dasaCuqrebulis, rogorc mesakuTris mier Cuqebis xelSek-

rulebis safuZvelze miRebuli qonebis, ipoTekiT datvirTva ar SeiZleba Sefas-

des 529-e muxliT gaTvaliswinebul umadurobad mCuqeblis mimarT, rameTu sakuT-

rebaSi arsebul qonebaze garigebis dadeba mesakuTris uflebamosilebaa.23 rac Se-

exeba dasaCuqrebulis mxridan mCuqeblisaTvis materialuri daxmarebis argawe-

vas, sasamarTlos azriT, es ar SeiZleba CaiTvalos zneobrivad gasakicx moqmede-

bad da did umadurobad.24  

gasaziarebelia saqarTvelos uzenaesi sasamarTlos ganmarteba imasTan da-

kavSirebiT, rom didi umaduroba da mZime Seuracxyofa SefasebiTi kategoriaa. am 

winapirobebis arsebobis Sefasebisas mxedvelobaSi unda iqnes miRebuli rogorc 

mCuqeblis mier garemoebebis aRqma, e.w. subieqturi Tvalsawieri, aseve mosamar-

Tlis mier imis Sefaseba, Tu rogor aRiqvamda am garemoebebs imave pirobebSi myo-

fi sxva adamiani25. „mZime Seuracxyofa“ da „didi umaduroba“, anu umadurad qceva, 

SefasebiTi kategoriaa, rasac gansazRvravs sasamarTlo garemoebaTa urTierTSe-

jerebis Sedegad“26. „sasamarTlom mxareTa urTierTdamokidebulebis, maTi Sexe-

dulebebis, Tavad qmedebis Sefasebis, aseve, konkretul sazogadoebaSi arsebuli 

wes-Cveulebebisa da damkvidrebuli mosazrebebis gaTvaliswinebiT, unda gan-

sazRvros, rom, ssk-is 529-e muxlidan gamomdinare, dasaCuqrebulis ara yovelgva-

ri gasakicxi qmedeba iZleva Cuqebis gauqmebis safuZvels, aramed mxolod mZime Se-

uracxyofa da didi umaduroba“.27 „kasatoris (apelantis, mosarCelis) mier Cuqe-

bis gauqmebis safuZvlad miTiTebuli arcerTi faqtobrivi garemoeba ar unda dak-

valificirdes mis mimarT ganxorcielebul umadurobad an/da Seuracxyofad, vi-

naidan mopasuxis qmedebebi, rac gamoixata sasamarTlosa da samarTaldamcavi or-

ganoebisadmi sarCeliTa da saCivriT mimarTviT, aseve, sadavo farTSi Tavisufali 

samewarmeo saqmianobis ganxorcielebiT, mosarCelis is uflebebia, rac daculia 

saqarTvelos konstituciiTa da saqarTvelos kanonmdeblobiT“.28 „sasamarTlom 

                         
23   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 22 

noembris gaCineba saqmeze: №as-826-775-2010. 
24   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 18 aprilis 

ganCineba saqmeze: №as-176-166-11. 
25   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 24 

Tebervlis ganCineba saqmeze: №as-1235-1176-2014.  
26   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 25 maisis 

ganCineba saqmeze: №as-290-276-2016.  
27   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 15 aprilis 

gadawyvetileba saqmeze: №ას-157-153-2016.  
28   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 20 maisis 

ganCineba saqmeze: №as-325-310-2015.  
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ganmarta, rom mxolod ojaxur Tanacxovrebaze uaris Tqma ver iqneboda miCneuli 

imgvar mZime Seuracxyofad an did umadurobad, rasac SeeZlo, gamoewvia Cuqebis 

gauqmeba“.29 „sakasacio palata ver gaiziarebs kasatoris msjelobas, rom saCuqris 

gamoTxovisaTvis savaldebulo iyo, mZime Seuracxyofis miyeneba Cuqebis dadebis 

Semdeg ganxorcielebuliyo, radganac saapelacio palatam savsebiT marTebulad 

ganmarta, rom garigebis dadebamde am faqtis (dasaCuqrebuli meuRlis mxridan 

colqmruli Ralati) codnis SemTxvevaSi, mosarCele Cuqebis xelSekrulebas aRar 

gaaformebda“.30 „sakasacio palata miiCnevs, rom, radganac ganxorcielebulia 

pirveli uZravi nivTis Cuqebis gauqmebis ssk-is 529-e muxlis pirveli nawiliT gaT-

valiswinebuli Sedegis ganmapirobebeli winapirobebi da ar arsebobs kasatoris 

moTxovnis gamomricxavi garemoebebi, sasarCelo moTxovna am nawilSi safuZvlia-

nia da unda dakmayofildes“.31  

ssk-is 529-e I muxlis mixedviT, Cuqebis gauqmebis safuZvlad gansazRvrulia 

rogorc mCuqeblis, ise misi axlo naTesavis mimarT gamoCenili didi umaduroba an 

mZime Seuracxyofis miyeneba. am danawesis analizi cxadyofs, rom axlo naTesavis 

mimarT dasaCuqrebulis arazneobrivi saqcieli mxolod im SemTxvevaSi iwvevs Cu-

qebis gauqmebas, Tuki aseTi mCuqeblis mier iqneba moTxovnili, anu mCuqebeli misi 

axlo naTesavis mimarT dasaCuqrebulis zneobrivad gasakicx qmedebas imdenad un-

da iTavisebdes, rom TviTonve unda xdides sadavod masa da dasaCuqrebuls Soris 

arsebul valdebulebiT samarTalurTierTobas32.  

ssk-is 529-e muxlis saqarTvelos konstituciis 21-e muxlTan mimarTebis Se-

saxeb saqarTvelos sakonstitucio sasamarTlom ganmarta, rom „am konkretul 

SemTxvevaSi saxelSekrulebo urTierTobis erTi mxaris mier Tavisi uflebis gan-

xorcieleba, rasac dasaCuqrebulisagan sakuTrebis dabruneba mosdevs Sedegad, 

ar SeiZleba ganvixiloT sakuTrebis uflebis darRvevad. saqarTvelos konstitu-

ciis 21-e muxliT gaTvaliswinebuli sakuTrebis uflebis CamorTmevis wesi 

vrceldeba im SemTxvevebze, rodesac es xorcieldeba saamisod uflebamosili su-

bieqtebis (saxelmwifo organoebis) mxridan sajaro amocanebis Sesasruleblad. 

ssk-is 529-e muxliT gaTvaliswinebul SemTxvevaSi SeuZlebelia, vilaparakoT sa-

kuTrebis CamorTmevaze. ar SeiZleba, sakuTrebis CamorTmevad ganvixiloT is Sem-

Txveva, rodesac qonebis ukan dabrunebas saxelSekrulebo urTierToba ganapiro-

bebs. 

29   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 17 
Tebervlis ganCineba saqmeze: №as-910-860-2015.  

30   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 24 ivlisis 
gadawyvetileba saqmeze: №as-887-848-2014 .  

31   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 18 martis 
gadawyvetileba saqmeze: №as-1011-954-2015.  

32  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 
buneba, Tb., 2010, 245.  
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amitomac usafuZvloa imis mtkiceba, rom ssk-is 529-e muxliT ilaxeba dasa-

Cuqrebulis, rogorc mesakuTris, interesebi“.33 

  
4. mCuqeblis mier gaCuqebuli qonebis gamoTxova 

 
ssk-is 529-e II muxli adgens samarTlebriv Sedegs, romelic mCuqebels amave 

muxlis pirveli nawiliT gansazRvruli winapirobebis arsebobisas aniWebs ufle-

bas, „gaauqmos“ Cuqebis xelSekruleba da moiTxovos naCuqari nivTis ukan dabru-

neba.34 ssk-is 529-e muxli gansazRvravs moTxovnis warmoSobis winapirobebs da, ase-

ve, am winapirobebis arsebobisas damdgar Sesabamis samarTlebriv Sedegs.35  

Cuqebis xelSekrulebis gauqmeba xorcieldeba calmxrivi miRebasavaldebu-

lo nebis gamovleniT dasaCuqrebulis mimarT.36 Cuqebis gauqmebis Setyobineba nam-

dvilia im momentidan, rodesac Sesabamisi nebis gamovlena moeqceva mimRebis Za-

lauflebis sferoSi da mas realuri SesaZlebloba eqneba, gaecnos aRniSnuls.37 

Cuqebis gauqmeba xorcieldeba meore mxaris (dasaCuqrebulis) mimarT nebis 

gamovleniT, romelic ganxorcielebisTanave warmoSobs Sesabamis samarTlebriv 

Sedegs. Cuqebis gauqmeba kanonmdeblis mier pirisaTvis miniWebuli SesaZleblo-

baa, calmxrivad, anu meore mxaris Tanaqmedebis gareSe, gamoiwvios sasurveli sa-

marTlebrivi Sedegi.38 masSi miTiTebuli unda iyos Cuqebis gauqmebis safuZveli.39 

Tu Cuqeba gauqmebuli iqneba sasamarTlo gadawyvetilebis safuZvelze dasa-

Cuqrebulis umadurobis an mZime Seuracxyofis motiviT, mCuqebeli uflebamosi-

lia, moiTxovos gaCuqebuli qonebis ukan dabruneba. msgavsad germanuli samar-

Tlisa,40 romelic gaCuqebuli nivTis ukan gamoTxovas usafuZvlo gamdidrebis sa-

marTliT mowesrigebuli moTxovnis safuZvelze amyarebs,41 qarTul sinamdvile-

Sic gaCuqebuli qonebis dabruneba xdeba usafuZvlo gamdidrebis safuZvelze. 

erT-erT saqmeze sakasacio palatam ganmarta, rom, „radganac ganxorcielebulia 

pirveli uZravi nivTis Cuqebis gauqmebis ssk-is 529-e muxlis pirveli nawiliT gaT-

                         
33   saqarTvelos sakonstitucio sasamarTlos 2003 wlis 1-li aprilis gadawyvetileba 

saqmeze: №1/2/155. 
34   saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasa-

marTlo praqtikis problematur sakiTxebze, 2007, 87. 
35  CaCava s., moTxovnisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, sadi-

sertacio naSromi, Tsu, Tb., 2010, 85, <http://press.tsu.ge/data/image_db_innova/Disertaciebi/ 
sofio_chachava.pdf>. 

36  Hoppenz in Prutting,Wegen, Weinreich (Hrsg.), BGB Komm. 2006, §531, Rn.1. 
37  Wendtland in Bamberger, Roth (Hrsg.), BGB Komm. 3.Aufl. §130, Rn. 9. 
38  Larenz, Wolf, Allgemainer Teil des Burgerlichen Rechts, 9.Aufl., 2004, §18, Rn.7. Koch, in Münch. 

Komm.BGB. Band 3.5.Aufl., §531, Rn.4.  
39  Gehrlein in Bamberger/Roth(Hrsg.) BGB Komm. 3. Aufl. §531, Rn.1. 
40  Gehrlein in Bamberger, Roth (Hrsg.), BGB Komm. 3. Aufl. §531, Rn.2. Hoppenz in Prutting/ 

Wegen/Weinreich (Hrsg.), BGB Komm. 2006, §531, Rn.2. 
41  Koch in MüKo, BGB, Band 3., 5.Aufl. §531, Rn.2.  
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valiswinebuli Sedegis ganmapirobebeli winapirobebi da ar arsebobs kasatoris 

moTxovnis gamomricxavi garemoebebi, sasarCelo moTxovna am nawilSi safuZvlia-

nia da unda dakmayofildes. 1999 wlis 23 oqtombers mosarCelesa da pirvel mopa-

suxes Soris dadebuli binis Cuqebis xelSekruleba unda gauqmdes. Sesabamisad, 

ssk-is 976-e muxlis pirveli nawilis „a“ qvepunqtisa da 979-e muxlis pirveli nawi-

lis safuZvelze gaCuqebuli qoneba isev gamCuqeblis sakuTrebad unda aRiricx-

os“.42 igive msjeloba ganaviTara sakasacio sasamarTlom sxva saqmeSic43. 

`sasamarTlo ssk-is 529-e muxlis Semadgenlobis arsebobisas usafuZvlo gam-

didrebis normebis gamoyenebas im SemTxvevaSi miiCnevs dasaSvebad, rodesac 529-e 

muxlis regulirebis mizani — mCuqeblis interesebis dacva — sxvagvarad ver miiR-

weva dasaCuqrebulis mier kanonis gverdis avlis an uflebis borotad gamoyenebis 

gamo“.44 naCuqari qonebis dabrunebisas dasaCuqrebuls ara aqvs ufleba, mCuqebli-

sagan moiTxovos im zianis anazRaureba,45 romelic mas miadga naCuqari qonebis 

ukan dabrunebis gamo.46 Tumca ki SeuZlia, moiTxovos naCuqari nivTis gaumjobese-

baze gaweuli xarjebis anazRaureba.47 

 
5. gaCuqebuli qonebis gamoTxova dasaCuqrebulis mZime materialur 

mdgomareobaSi aRmoCenis gamo 
 

zogjer Cuqebis gauqmeba gamowveulia ara dasaCuqrebulis umadurobiT, ara-

med TviT mCuqeblis mZime materialuri mdgomareobiT.48 dasaCuqrebulis brali am 
dros gamoricxulia. mCuqebels xelSekrulebis dadebis dros araviTari materia-

luri xasiaTis problema ar aqvs. igi nebayoflobiT gadascems sxva pirs qonebas 
sakuTrebaSi.49 gaCuqebis Semdeg gansazRvruli drois ganmavlobaSi, Tuki mCuqebe-

li aRmoCnda iseT mdgomareobaSi, romlis pirobebSic ar SeuZlia sakuTari Tavis 
an mis kmayofaze myofi pirebis rCena, mas ufleba aqvs, dasaCuqrebuls mosTxovos 
gaCuqebuli nivTis dabruneba.50  

                         
42  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 18 martis 

gadawyvetileba saqmeze: №as-1011-954-2015.  
43  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 22 seqtem-

bris gadawyvetileba saqmeze: №as-710-676-2015.  
44  saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasamar-

Tlo praqtikis problematur sakiTxebze, 2007, 86.  
45  Saenger in HK-BGB, 7.Aufl., 2013, 754.  
46  Tonner, Schuldrecht, 3.Aufl., 2013, §14, 133.  
47  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi bune-

ba, Tb., 2010, 243.  
48   Seyfarth, Schenkungsruckforderung wegen Notbedarfs, 1998, 31ff. 
49   Zeranski, Der Ruckforderungsanspruch des verarmten Schenkers, 1998, 21ff. 
50   ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi bu-

neba, Tb., 2010, 254.  
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ssk-is 530-e I muxlis Sesabamisad, naCuqari nivTis gamoTxova dasaSvebia, ro-

desac mCuqebeli Cuqebis Semdeg mZime materialur mdgomareobaSi aRmoCnda da ar 

SeuZlia sakuTari Tavis an mis kmayofaze myofi pirebis rCena. erT-erT saqmeze 

uzenaesma sasamarTlom ganmarta: `mocemul SemTxvevaSi dadgenilad unda CaiTva-

los, rom Cuqebis Semdeg dasaCuqrebuli misi ganzraxvis an uxeSi gaufrTxileb-

lobis gareSe aRmoCnda mZime mdgomareobaSi da aRar SeuZlia Tavisi Tavis rCena, 

vinaidan mas ar gaaCnia sxva sacxovrebeli bina da aseve Sromis unaris daqveiTebis 

gamo sayofacxovrebo pirobebs ver Seiqmnis. gaCuqebuli nivTi realurad arse-

bobs da imyofeba dasaCuqrebulis sakuTrebaSi, aseve naCuqari nivTis dabruneba 

mCuqeblisaTvis, ar gamoiwvevs dasaCuqrebulis Cayenebas mZime mdgomareobaSi, 

amasTan, ssk-is 530-e muxli mCuqeblis mZime materialuri mdgomareobis SeqmnaSi 

ar moiTxovs dasaCuqrebulis bralis arsebobas“.51 „palatam ar gaiziara mosarCe-

lis miTiTeba im garemoebaze, rom mCuqebeli Cuqebis Semdeg mZime mdgomareobaSi 

aRmoCnda an/da saarsebo wyaro moespo. aRniSnulidan gamomdinare, ar arsebobs 

2012 wlis 9 noembris Cuqebis xelSekrulebis gauqmebis ssk-is 530-e muxliT gaTva-

liswinebuli winapirobebi“.52  

Tu dasaCuqrebulma gaCuqebuli nivTi ukve gaasxvisa, an sxvagvarad gamoiyena, 

maSin mCuqebels, ssk-is 530-e muxliT gaTvaliswinebuli garemoebebis arsebobisas, 

nivTis mesame pirisagan gamoTxovis an dasaCuqrebulisagan misi Rirebulebis kom-

pensaciis miRebis ufleba ar aqvs,53 vinaidan Cuqeba piradi xasiaTis urTierTobaa 

uSualod xelSekrulebis mxareebs Soris.54  

„sakasacio palata miiCnevs, rom, radganac ganxorcielebulia ssk-is 530-e 

muxlis pirveli nawiliT gaTvaliswinebuli winapirobebi da ar arsebobs kasato-

ris moTxovnis gamomricxavi garemoeba — gamCuqeblisaTvis nivTze sakuTrebis uf-

lebis dabrunebiT dasaCuqrebulis mZime mdgomareobaSi Cayeneba — sasarCelo 

moTxovna safuZvliania da unda dakmayofildes, Sesabamisad, ssk-is 976-e muxlis 

pirveli nawilis „a“ qvepunqtisa da 979-e muxlis pirveli nawilis safuZvelze ga-

Cuqebuli qoneba isev gamCuqeblis sakuTrebad unda iqnes aRricxuli“.55 

mCuqebels es ufleba mxolod maSin warmoeSoba, Tu saCuqris dabruneba dasa-

Cuqrebuls ar Caayenebs mZime mdgomareobaSi. e.i. dasaCuqrebulTan naCuqari niv-

Tis realurad arsebobis marto faqti sakmarisi ar aris.56 aucilebelia kanonis 

umniSvnelovanesi moTxovnis dacvac — dasaCuqrebuli ar unda aRmoCndes daaxlo-

                         
51  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2007 wlis 7 ivnisis ganCineba saqmeze: №as-73-419-07. 
52   saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 3 oqtom-

bris ganCineba saqmeze: №as-634-605-2016. 
53   ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi bu-

neba, Tb., 2010, 254. 
54   Weidankaff in Palandt BGB Komm.67.Aufl. §529, Rn.1.ff.  
55  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 22 seqtem-

bris gadawyvetileba saqmeze: №as-710-676-2015. 
56  Krauss, Der Ruckforderungsanspruch wegen Verarmung des Schenkers im Kontext des Sozialhilferechts, 

ZEV 2001, 417. 
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ebiT imave mdgomareobaSi, ramac mCuqeblisaTvis warmoSva saCuqris ukan moTxov-

nis ufleba. amiT kanoni icavs dasaCuqrebuli piris interesebs.57 amgvarad, mZime 

materialuri mdgomareoba, romelic mCuqebels safuZvels uqmnis, moiTxovos ga-

Cuqebuli nivTis ukan dabruneba, uflebas aZlevs dasaCuqrebuls, uari Tqvas sa-

Cuqris ukan dabrunebaze.58 or erTmaneTTan saxelSekrulebo urTierTobiT da-

kavSirebul da mZime mdgomareobaSi aRmoCenil pirs Soris kanoni upiratesobas 

mainc dasaCuqrebuls aniWebs da es bunebrivicaa, radgan Cuqeba aunazRaurebeli 

da realuri garigebaa. saCuqris ukan gamoTxova aseT SemTxvevaSi zneobrivadac 

gaumarTlebelia.59 erT-erT saqmeze sasamarTlom sarwmunod miiCnia, rom „Cuqebis 

gauqmebiT mopasuxe uTuod mZime mdgomareobaSi aRmoCndeba, radgan mas sxva al-

ternatiuli sacxovrebeli ar gaaCnia“.60  

gsk-is 528-e paragrafis Tanaxmad,61 dasaCuqrebuls ufleba aqvs, uari ganacx-

ados saCuqris dabrunebaze im pirobiT,62 rom gadauxdis mCuqebels im odenobis 

fulad Tanxas, rac saWiroa gamCuqeblis an mis kmayofaze myofi pirebis sarCenad.63  

gamCuqebels ufleba ara aqvs, dasaCuqrebuls ukan mosTxovos naCuqari nivTi, 

Tu aseTi moTxovnis safuZveli man xelovnurad Seqmna. kerZod, Tu mZime mdgoma-

reoba, romelSic igi aRmoCnda, gamowveulia misi ganzraxi moqmedebiT an uxeSi ga-

ufrTxileblobiT. mZime mdgomareobis xarisxi, ramac sxvadasxva SemTxvevaSi SeiZ-

leba Secvalos CuqebasTan dakavSirebuli samarTlebrivi urTierTobis Sinaar-

si64, yvela SemTxvevaSi unda gansazRvros sasamarTlom saqmis faqtobrivi garemo-

ebebis gaTvaliswinebiT.65  

sakasacio sasamarTlos daskvniT, „qonebis gasxvisebiT kasatori udavod Ca-

varda mZime mdgomareobaSi, mas moespo imis SesaZlebloba, rom sakuTari Sexedu-

lebiT gankargos qoneba, magaliTad: gaaqiraos (ssk-is 531-e muxli) da miiRos sar-

gebeli an mTeli sicocxlis ganmavlobaSi misTvis misaReb pirs (marCenals), sar-

Cos gadaxdis pirobiT, gadasces uZrav nivTze sakuTreba (ssk-is 941-e-942-e muxle-

bi) da a.S.“66 

57  Koch in MüKo BGB, Band 3., 5.Aufl. §528, Rn.3. 
58  Seyfarth, Schenkungsruckforderung wegen Notbedarfs, 1998, 31ff.  
59  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 

buneba, Tb., 2010, 254. 
60  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 14 ivnisis 

ganCineba saqmeze: №as-385-358-2010. 
61  Schippers, Ruckforderungsanshpruch des verarmten Schenkers (§§ 528,529 BGB), RNotZ 2006, 42. 
62  Saenger in HK-BGB, 7.Aufl., 753. 
63  Rundel, Ruckforderung wegen Verarmung des Schenkers bai mehreeren Beschenkten, Mitt-BayNot, 2003, 

177. 
64  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 

buneba, Tb., 2010, 258.  
65  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 20 

noembris gadawyvetileba saqmeze: №as-471-450-2015. 
66  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 22 seq-

tembris gadawyvetileba saqmeze: №as-710-676-2015. 
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gsk-is 529-e paragrafis pirveli abzacis Tanaxmad, gasaTvaliswinebelia, rom 

gamCuqebels ar warmoeSoba nivTis ukan gamoTxovis ufleba, Tu man Tavi mZime 

mdgomareobaSi Caigdo ganzraxi an uxeSi gaufrTxileblobiT,67 an Tu misi mZime ma-

terialuri mdgomareobis dadgomis momentisaTvis68 naCuqari nivTis gadacemidan 

gavida aTi weli.69  

erT-erT saqmeze sakasacio palatam ganmarta, rom, „Tu erTaderTi sacxovre-

beli saxlis gaCuqebis Semdeg gamCuqebeli usaxlkarod rCeba, mas xelSekrulebis 

gauqmeba SeuZlia moiTxovos ssk-is 530-e muxlis safuZvelze, vinaidan qonebis ga-

Cuqebis Semdeg igi mZime mdgomareobaSi aRmoCnda. ssk-is 526-e muxli ki exeba Sem-

Txvevas, rodesac qonebis gaCuqebis Semdeg gamCuqebeli Semosavlis gareSe rCeba.70 

  
 6. ssk-is 530-e I da ssk-is 398-e muxlebis urTierTmimarTeba 

 
ssk-is 530-e muxli gansazRvravs rogorc naCuqari nivTis ukan gamoTxovis uf-

lebis warmoSobis winapirobebs (mCuqeblis mZime materialur mdgomareobaSi aRmoCe-

na) da Sesabamis samarTlebriv Sedegs (ukan moiTxovos dasaCuqrebulisagan naCuqari 

nivTi), aseve iTvaliswinebs im gamonaklis SemTxvevebs, rodesac naCuqari nivTis ukan 

gamoTxovis ufleba ar warmoiSoba. eWvs ar iwvevs, rom gansaxilveli norma moTxov-

nis damoukidebeli safuZvelia.71 amasTan, ssk-is 530-e I muxli nivTis gamoTxovis da-

moukidebel safuZvlad SeiZleba ganxilul iqnes mxolod maSin, Tu nivTi fizikurad 

arsebobs da Tu dasaCuqrebuls ar daukargavs masze sakuTrebis ufleba. 

ssk-is 530-e muxliT gaTvaliswinebuli moTxovnis winapirobaa iseT garemoebaTa 

arsebiTi cvlileba, romelTa gaTvaliswineba gamoricxavda xelSekrulebis dadebas. 

Sesabamisad, calkeul72 SemTxvevebSi,73 SesaZloa, sadavo iyos ssk-is 398-e74 da ssk-is 

530-e muxlebis urTierTmimarTeba. Cuqebis xelSekrulebis gauqmebis safuZvlis 

amomwuravad momwesrigebeli ssk-is 530-e muxli, ZiriTadad, gamomricxav konkuren-

ciaSia ssk-is 398-e muxlTan, vinaidan is garemoebebi, romelTa Secvlac SesaZloa, 

gaxdes Cuqebis xelSekrulebis gauqmebis safuZveli, specialuri normebiT aris mo-

wesrigebuli da isini upiratesad gamosayenebeli moTxovnis safuZvlebia ssk-is 398-

                         
67  Weidankaff in Palandt BGB Komm., 67.Aufl. §529, Rn.1.f. 
68  Koch in MüKo BGB Band 3.,.5.Aufl. §529, Rn.3. 
69  Saenger in HK-BGB, 7.Aufl., 752. 
70  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 10 ivlisis 

ganCineba saqmeze: №as-257-247-2013. 
71  CaCava s., moTxovnisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, sa-

disertacio naSromi, Tsu, 2010, 87, Tb., <http://press.tsu.ge/data/image_db_innova/Disertaciebi/ 
sofio_chachava.pdf> 

72  Collins H., The Law of Contract, Cambridge University Press, New York, 2003, 216-217. 
73  Ciematniece I., Contract Renegotiation and Adaptation, Concept of Contract Renegotiation and Adaptation 

in International Commercial Law Contracts, Lambert Academic Publishing, Saarbrücken, 2010, 5. 
74  ix. dawvrilebiT: CitaSvili n., Secvlili garemoebebis gavlena valdebulebis Sesru-

lebasa da mxareTa SesaZlo meorad moTxovnebze, Tb., 2015. 
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e muxlTan mimarTebiT. Sesabamisad, ssk-is 398-e muxlis gamoyenebis sfero75 ar 

vrceldeba76 Cuqebis xelSekrulebaze. ssk-is 530-e muxlis, rogorc sagamonakliso 

mowesrigebis, mizani, erTi mxriv, dasaCuqrebulis sakuTrebis uflebis dacva da, me-

ore mxriv, gansakuTrebuli, kanoniT zustad gansazRvruli garemoebebis arsebobi-

sas mCuqeblis interesebis dacvaa.77  

ssk-is 398-e muxlis gamoyeneba Cuqebis xelSekrulebasTan mimarTebiT safrTxes 

uqmnis specialur mowesrigebaTa miznis uzrunvelyofas, kerZod, mxareTa interese-

bis wonasworobas. amdenad, ssk-is 398-e muxli SesaZloa, Cuqebis xelSekrulebasTan 

mimarTebiT, gamoyenebul iqnes mxolod ssk-is 530-e muxlis miznebis gaTvaliswine-

biT, masTan mWidro kavSirSi, rac mis damoukidebel, uflebis damfuZnebel normad 

gamoyenebas gamoricxavs.78 analogiuradaa mowesrigebuli es sakiTxi germaniis kanon-

mdeblobasa79 da sasamarTlo praqtikaSic.80 

 
 7. mCuqeblis mier gaCuqebuli qonebis gamoTxovis xandazmulobis vada 

 
7.1. dasaCuqrebulis umadurobis gamo Cuqebis gauqmebis  

moTxovnis xandazmuloba 

 

ssk-is 529-e III muxli iTvaliswinebs, rom Cuqeba SeiZleba gauqmdes erTi wlis 

ganmavlobaSi mas Semdeg, rac mCuqebeli Seityobs im garemoebebis Sesaxeb, romle-

bic mas Cuqebis gauqmebis uflebas aZlevs.  

„sasarCelo xandazmuloba gulisxmobs dros, romlis ganmavlobaSic pirs Se-

uZlia, moiTxovos Tavisi darRveuli uflebis aRdgena“.81 xandazmulobis vadebis 

dawesebiT, kanonmdeblis mizania, gamoricxos kreditoris uflebis ganxorciele-

bis araTanazomierad an borotad gamoyenebis safrTxe.82 garda amisa: a) xandazmu-

lobis vada sasamarTlos umsubuqebs faqtebis dadgenisa da Seswavlis process da 

am gziT xels uwyobs dasabuTebuli gadawyvetilebis gamotanas; b) xels uwyobs sa-

moqalaqo brunvis stabilizacias; g) aZlierebs samoqalaqosamarTlebrivi urTi-

                         
75  Frick J.G., Arbitration and Complex International Contracts, Kluwer Law International, Schulthess, 2001, 

36. 
76  Unberath, Bamberger, Roth (Hrsg.), Beck’scher Online-Kommentar zum BGB, 15. Aufl., 2009, §313, 

BGB. 
77  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi bu-

neba, 2010, Tb., 255. 
78  CaCava s., moTxovnisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, sadi-

sertacio naSromi, Tsu, Tb., 2010, 93,  <http://press.tsu.ge/data/image_db_innova/Disertaciebi/ 
sofio_chachava.pdf>.  

79  kropholeri i., germaniis samoqalaqo kodeqsis saswavlo komentari, Tb., 2014, 394. 
80  OLG Karlsruhe Urteil vom 09.09.1988-10 U 32/38, NJW 1989, 2136. 
81  saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis 

sasamarTlo praqtikis problematuრ sakiTxebze, Tb., 2007, 63. 
82  Larenz, Wolf, Allgemainer Teil des Burgerlichen Rechts, 9.Aufl., 2004, §17, Rn.2.  
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erTobis subieqtebis urTierTkontrols da iZleva darRveuli uflebis dauyov-

nebliv aRdgenis stimulizacias.83 

xandazmulobis saerTo vadaa aTi weli, romelic dadgenilia yvela im urTi-

erTobisaTvis, romelTaTvisac kanonmdebloba ar iTvaliswinebs specialur xan-

dazmulobis vadas.84 specialuri xandazmulobis vadebis dadgena ki SesaZlebelia 

kanoniT. amasTan, xandazmulobis vadebis gaTvaliswineba sasamarTlos mier xor-

cieldeba ara sakuTari iniciativiT, aramed mxolod mxaris mier aRniSnulze mi-

TiTebis SemTxvevaSi.85  

dasaCuqrebulis umadurobis gamo Cuqebis gauqmebasTan mimarTebiT moqme-

debs xandazmulobis Semcirebuli specialuri vada. marTalia, ssk-is 129-e I mux-

lis Tanaxmad, saxelSekrulebo moTxovnebis xandazmulobis vada Seadgens sam 

wels, xolo uZrav nivTebTan dakavSirebuli saxelSekrulebo moTxovnebisa — eqvs 

wels, magram ssk-is 129-e III muxli iTvaliswinebs, rom calkeul SemTxvevaSi kano-

niT SeiZleba gaTvaliswinebul iqnes xandazmulobis sxva vadac. swored kanoniT 

gaTvaliswinebuli sxva vadebia saxeze ssk-is 529-e muxlis — Cuqebis gauqmeba dasa-

Cuqrebulis umadurobis gamo —  SemTxvevaSi, kerZod, ssk-is 529-e III muxlis Tanax-

mad, Cuqeba SeiZleba gauqmdes erTi wlis ganmavlobaSi. analogiur debulebas iT-

valiswinebs86 germaniis gsk-is 532-e paragrafis pirveli winadadebac.87 

praqtikisaTvis mniSvnelovania, Tu saidan aiTvleba Cuqebis gauqmebis Sesaxeb 

moTxovnis erTwliani xandazmulobis vada. zogadad, ssk-is 130-e muxlis Tanaxmad, 

xandazmulobis vada iwyeba moTxovnis warmoSobis momentidan88. moTxovnis warmo-

Sobis momentad CaiTvleba dro, roca pirma Seityo an unda Seetyo uflebis dar-

Rvevis Sesaxeb. e.i., Tu xandazmulobis warmoSobis momentis dadgena obieqturad 

SeuZlebelia, yuradReba unda mieqces subieqtur moments, amasTan, igulisxmeba, 

rom xandazmulobis warmoSobis obieqturi da subieqturi momentebi Tanmxvedria, 

xolo im SemTxvevaSi, Tu mosarCele ar eTanxmeba xandazmulobis warmoSobis obi-

eqturi da subieqturi momentebis Tanxvedras, maSin mtkicebis tvirTi ekisreba 

mas, imis gasarkvevad, Tu rodidan unda daiwyos xandazmulobis vadis aTvla.89  

xandazmulobis aTvlis specialuri momentia saxeze dasaCuqrebulis umadu-

robis gamo Cuqebis gauqmebis SemTxvevaSi,90 kerZod, xandazmulobis erTwliani va-

                         
83  saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasa-

marTlo praqtikis problematur sakiTxebze, Tb., 2007, 63. 
84  ZlieriSvili z., xandazmulobis vadebis zegavlena sarCelze, Tb., 1997, 5. 
85  saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasamar-

Tlo praqtikis problematur sakiTxebze, 2007, 64.  
86  Tonner, Schuldrecht, 3.Aufl.,2013, §14, 133. Koch, in MüKo BGB. Band 3. 5.Aufl. §532.Rn.2. 
87  Saenger in HK-BGB, 7.Aufl., 2013, 754.  
88  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 10 oqtom-

bris ganCineba saqmeze: №as-1124-1151-2011.  
89  saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasamar-

Tlo praqtikis problematur sakiTxebze, Tb., 2007, 64. 
90  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 11 maisis 

gadawyvetileba saqmeze: №2b-2002-2011.  
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da aiTvleba ara nivTis gaCuqebis momdevno dRidan, aramed im dRis momdevno dRi-

dan, rodesac mCuqebeli Seityobs im garemoebis Sesaxeb, romelic mas Cuqebis ga-

uqmebis uflebas aZlevs.91 xandazmulobis vadis gasvlis SemTxvevaSi dadgeba ssk-

is 144-e I muxliT gaTvaliswinebuli samarTlebrivi Sedegebi.  

„palatam miiCnia, rom mopasuxis warmomadgenlis miTiTeba xandazmulobaze 

ar warmoadgens sakmaris safuZvels Cuqebis gauqmebis moTxovnis xandazmulobis 

SefasebisaTvis“.92  

aRsaniSnavia, rom gsk-is 532-e paragrafis Tanaxmad, Cuqebis gauqmeba gamo-

ricxulia ara mxolod im SemTxvevaSi, rodesac gasulia erTwliani vada im dRidan, 

rodesac Cuqebis gauqmebaze uflebamosilma pirma Seityo Tavisi uflebis reali-

zaciis winapirobebis dadgomis Sesaxeb,93 aramed maSinac, Tuki mCuqebeli apatiebs 

dasaCuqrebuls gamoCenil umadurobas.94 

 7.2. dasaCuqrebulis mZime materialur mdgomareobaSi aRmoCenis gamo 

Cuqebis gauqmebis moTxovnis xandazmuloba 

gsk-sgan gansxvavebiT (naCuqaris ukan gamoTxova gamoricxulia, Tu naCuqari niv-

Tis gadacemidan gasulia aTi weli),95 ssk ar gansazRvravs maqsimalur vadas, romlis 

ganmavlobaSic SesaZlebelia naCuqari nivTis ukan gamoTxovis ganxorcieleba ssk-is 

530-e muxliT gaTvaliswinebuli safuZvlis arsebobisas. miuxedavad aseTi formuli-

rebisa, cxadia, rom kanonmdeblis neba ar SeiZleba ganimartos imgvarad, TiTqos mCu-

qeblis mZime mdgomareobaSi aRmoCenis SemTxvevaSi warmoSobili Cuqebis sagnis ga-

moTxovis moTxovna droSi ar aris SezRuduli. aseTi interpretacia safuZvels mok-

lebuli da gaumarTlebelia kerZosamarTlebrivi urTierTobis stabilurobisa da 

sakuTrebis uflebis dacvis miznebis gaTvaliswinebiT.96 

nivTis gamoTxovis moTxovna, ssk-is 530-e muxlSi miTiTebuli winapirobebis 

garda, damatebiT SezRudvas unda daeqvemdebaros da ganxorcielebadi iyos mxo-

lod gansazRvruli vadis ganmavlobaSi.97 

amasTan, dasafiqrebelia, ssk-is 530-e muxliT gaTvaliswinebuli SemTxvevis 

mimarT unda gavrceldes ssk-is 128-e muxliT dadgenili saerTo xandazmulobis 

vada, Tu ssk-is 129-e muxliT dadgenili vadebi (3 an 6 weli). erT-erT saqmeze sasa-

91  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi bu-
neba, 2010, 243.  

92  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 12 ianvris 
ganCineba saqmeze: №as-1509-1517-2011.  

93  Saenger in HK-BGB, 7.Aufl., 2013, 756.  
94  Tonner, Schuldrecht, 3.Aufl., 2013, §14, 133. Koch, in MüKo BGB. Band 3., 5.Aufl. §532. Rn.4.  
95  Tonner, Schuldrecht, 3.Aufl., 2013, §14, 133.  
96  CaCava s., moTxovnisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, sa-

disertacio naSromi, Tsu, Tb., 2010, 162. 
97  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 

buneba, Tb., 2010, 258. 
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marTlom miiCnia, rom „samoqalaqo kodeqsiT gaCuqebuli nivTis gamoTxovis mi-

marT xandazmulobis raime specialuri vada araa dawesebuli, amitomac am Sem-

TxvevaSi moqmedebs amave kodeqsis 129-e muxliT dadgenili xandazmulobis saer-

To vadebi“.98 

Tumca am kiTxvaze pasuxi araa calsaxa, vinaidan ssk-is 530-e muxliT gaTva-

liswinebuli moTxovna ar aris saxelSekrulebo moTxovnis klasikuri saxe. ssk-is 

130-e muxlis Tanaxmad, xandazmulobis vadis aTvla iwyeba im momentidan, rodesac 

pirma Seityo an unda Seetyo uflebis darRvevis Sesaxeb. ssk-is 530-e muxliT gaT-

valiswinebul SemTxvevaSi, xandazmulobis vadis aTvlis momenti naklebad mka-

fioa da misi dadgena problemuria.99  

ssk-is 530-e muxliT mowesrigebul SemTxvevaSi, gaCuqebuli qonebis dabrune-

bis winapirobad mxolod gaCuqebuli nivTis realuri arseboba da dabrunebiT da-

saCuqrebulis mZime mdgomareobaSi arCayeneba saxeldeba. es winapirobebi ki ver 

CaiTvleba sakmaris dacvad xandazmulobis sxva miznebidan, magaliTad, kerZosa-

marTlebrivi urTierTobis stabilurobidan gamomdinare. Sesabamisad, am sakiTx-

is gadawyveta samosamarTleo samarTlis meSveobiT unda moxdes. kerZod, ssk-is 

128-e III muxli imgvarad unda ganimartos, rom ssk-is 530-e muxliT gaTvaliswine-

buli moTxovna xandazmulad iqnes miCneuli, Tuki naCuqari nivTis gadacemidan 

aTi weli gavida. 

 
 8. Cuqebis gauqmebasTan dakavSirebuli saprocesosamarTlebrivi 

problemebi 
 
Cuqebis gauqmebasTan mimarTebiT mniSvnelovania, Tu vis SeuZlia, moiTxovos 

Cuqebis gauqmeba. am sakiTxs ara mxolod materialursamarTlebrivi, aramed pro-

cesualursamarTlebrivi mniSvnelobac aqvs. am sakiTxTan mimarTebiT mniSvnelo-

vania saproceso samarTlis iseTi instituti, rogoricaa saTanado mxare.100 aris 

Tu ara sarCelis aRmZvreli piri saTanado mosarCele, ganisazRvreba materia-

lursamarTlebrivi normebis safuZvelze.101 mizanSewonilia Sedareba gsk-is 530-e 

paragrafTan, romelic ori nawilisgan Sedgeba: 1) Cuqeba SeiZleba gauqmdes, Tu 

dasaCuqrebuli mZime Seuracxyofas miayenebs, an gamoiCens aSkara umadurobas 

mCuqeblis an misi axlo naTesavebis mimarT;102 2) Cuqebis gauqmebis ufleba mCuqeb-

                         
98  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2008 wlis 6 oqtombris ganCineba saqmeze: №as-581-808-08. 
99  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 

buneba, Tb., 2010, 258.  
100  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 24 

oqtombris ganCineba saqmeze: №as-1411-1426-2011.  
101  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 

buneba, Tb., 2010, 257. 
102  Tonner, Schuldrecht, 3.Aufl., 2013, §14, 130. Koch, in MüKo BGB. Band 3., 5.Aufl. §530. Rn.1. 
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lis memkvidreebs aqvT mxolod im SemTxvevaSi,103 Tuki dasaCuqrebulis marTlsawi-

naaRmdego da ganzraxma qmedebam gamoiwvia mCuqeblis sicocxlis mospoba an xeli 

SeuSala mCuqebels Cuqebis gauqmebaSi.104  

Tu vin aris aRWurvili Cuqebis xelSekrulebis gauqmebis moTxovnis ufle-

biT, naTlad metyvelebs rogorc kanoniT gaTvaliswinebuli wesebi, aseve saqar-

Tvelos uzenaesi sasamarTlos mier damkvidrebuli praqtika. saqarTvelos kanon-

mdebloba Cuqebis xelSekrulebis gauqmebis moTxovnis uflebas mxolod mCuqe-

bels aniWebs. Cuqebis xelSekrulebis zemoaRniSnul sakiTxebTan mimarTebiT saka-

sacio sasamarTlom ganmarta, rom mCuqeblis kanonismier memkvidreebs, 529-e mux-

liT gaTvaliswinebuli safuZvlebiT, Cuqebis gauqmebis moTxovna ar SeuZliaT.105  

samwuxarod, ssk ar iTvaliswinebs Sesabamis debulebas mCuqeblis memkvidree-

bis uflebebis Sesaxeb Cuqebis gauqmebasTan mimarTebiT. sainteresoa magaliTi 

praqtikidan: „A“ da „B“ arian biznespartniorebi. „A“- m „B“-s dabadebis dReze sa-

Cuqrad gadasca ZviradRirebuli avtomanqana. mogvianebiT „A“ da „B“-s Soris 
daiZaba saqmiani urTierToba da dasaCuqrebulma „B“-m gamCuqebel „A“-s erT 
SemTxvevaSi miayena sxeulis dazianeba, xolo meore SemTxvevaSi ki gamoiwvia „A“-s 
sicocxlis mospoba. 

pirvel SemTxvevaSi, „A“-m mimarTa sasamarTlos sarCeliT da moiTxova „B“-
sTan dadebuli Cuqebis xelSekrulebis gauqmeba da naCuqari avtomanqanis ukan 
dabruneba, romelic sarCelis ganxilvis procesSi kvlav dasaCuqrebulis sa-

kuTrebaSi iyo. magram sasamarTlo gadawyvetilebis miRebamde mCuqebeli _ mosar-

Cele „A“ gardaicvala. „A“-s darCa pirveli rigis memkvidre Svili „D“. aqvs Tu ara 
„D“-s ufleba, Caebas procesSi gardacvlili mCuqeblis uflebamonacvled? 

meore SemTxvevaSi ki, gardacvlil mCuqebel „A“-s darCa memkvidre, Svili 
„D“. aqvs Tu ara „D“-s ufleba, gardacvlili mSoblis – mCuqeblis nacvlad 
Seitanos sasamarTloSi sarCeli da moiTxovos „B“-sTan gardacvlili mCuqeblis 
(mamkvidreblis) mier dadebuli Cuqebis xelSekrulebis gauqmeba da gaCuqebuli 
avtomanqanis ukan dabruneba, romelic sarCelis Setanis momentisaTvis kvlav 
imyofeba dasaCuqrebuli „B“-s sakuTrebaSi? (am sakiTxebTan dakavSirebiT aq inte-

ress moklebulia, Tu „B“-s mimarT ra saxiT dadgeba sisxlissamarTlebrivi 
pasuxismgebloba).  

pirvel sakiTxTan mimarTebiT problemuria saproceso uflebamonacvleobis 

SesaZlebloba. saqarTvelos samoqalaqo saproceso kodeqsis (SemdgomSi — sssk) 92-

e muxli iTvaliswinebs saproceso uflebamonacvleobis SesaZleblobas, romelic 

103  Saenger in HK-BGB, 7.Aufl., 2013, 754.  
104  Gehrlein in Bamberger, Roth (Hrsg.), BGB Komm. 3. Aufl. §530, Rn.8. Hoppenz in Prutting/ Wegen/ 

Weinreich (Hrsg.), BGB Komm. 2006, §530, Rn.9. 
105  saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasamar-

Tlo praqtikis problematur sakiTxebze, Tb., 2007, 85.  
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SesaZlebelia procesis yovel stadiaze.106 uflebamonacvleobis safuZvelia ara 

saqmidan erT-erTi mxaris gasvla, aramed samarTlebrivi urTierTobidan erT-erTi 

mxaris gasvla.107 saproceso uflebamonacvleobis erT-erTi safuZvelia moqalaqis 

gardacvaleba. saproceso uflebamonacvleoba mTlianad damokidebulia materia-

lur samoqalaqo samarTalze.108 Tu uflebamonacvleoba materialuri samarTlis 

mixedviT dauSvebelia, maSin dauSvebelia saproceso uflebamonacvleobac.109 

sssk-is 92-e muxlis me-3 nawilisa da 279-e muxlis „a“ qvepunqtis safuZvelze sa-

samarTlo valdebulia, SeaCeros saqmiswarmoeba moqalaqis gardacvalebisas, Tu 

sadavo samarTlebrivi urTierToba dasaSvebad Tvlis uflebamonacvleobas, xolo 

272-e muxlis „e“ qvepunqtis Tanaxmad, sasamarTlo Sewyvets saqmiswarmoebas, Tu saq-

mis erT-erT mxared myofi moqalaqis gardacvalebis Semdeg, sadavo samarTlebrivi 

urTierTobidan gamomdinare, dauSvebelia uflebamonacvleoba.110 

 „sakasacio sasamarTlom erT-erT saqmeze yuradReba gaamaxvila im garemoeba-

zec, rom, samoqalaqo kodeqsis 529-e muxlis Sesabamisad, xelSekrulebis gauqmebis 

moTxovna nivTis gamCuqebels SeuZlia da ara mis memkvidreebs, amitomac mCuqeblis 

gardacvalebis gamo Sewyvita saqmiswarmoeba“.111  

rac Seexeba meore SemTxvevas, rodesac dasaCuqrebulis danaSaulebrivma qme-

debam gamoiwvia mCuqeblis sicocxlis mospoba, aqvs Tu ara mCuqeblis memkvidres 

ufleba, sarCeliT mimarTos sasamarTlos da moiTxovos gardacvlil mCuqebelsa 

da dasaCuqrebuls Soris Cuqebis xelSekrulebis gauqmeba? aris Tu ara sarCelis 

aRmZvreli piri (mCuqeblis memkvidre) saTanado mosarCele, ganisazRvreba materia-

lursamarTlebrivi normebis safuZvelze.112 

ssk-is 529-e muxlis analizis safuZvelze SesaZlebelia gakeTdes daskvna, rom 

Cuqebis gauqmebis moTxovnis ufleba aqvs mxolod mCuqebels da es ufleba ar gada-

dis memkvidreobiT da, ssk-is 1330-e muxlis Tanaxmad, es ufleba ar Sedis samkvid-

roSi.113 

 am problemis gadawyvetis saSualebad SesaZlebelia, SemoTavazebul iqnes, 

rom ssk-is 529-e II muxls daematos gsk-is 530-e muxlis meore nawiliT gaTvaliswine-

buli analogiuri Sinaarsis debuleba,114 kerZod, „Cuqebis gauqmebisa da gaCuqebuli 

                         
106  qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali (meore 

gamocema), Tb., 2015, 168 
107  liluaSvili T., samoqalaqo saproceso samarTali, Tb., 2005, 137. 
108  ZlieriSvili z., samoqalaqo saproceso samarTlis calkeuli sakiTxebi, Tb., 2007, 6. 
109  ZlieriSvili z., valdebulebis Sesruleba, Tb., 2006, 5.  
110  qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali (meore 

gamocema), 2015, 169. 
111  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 8 

dekembris ganCineba saqmeze: №ას-482-456-2014.  
112  ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 

buneba, Tb., 2010, 257. 
113  Sengelia r., Sengelia e., memkvidreobis samarTali, Tb., 2011, 29. 
114  Szudik M., Reich durch Erbschaft und Schenkung? In: Reichtum und Vermogen, Wisbaden, 2009, 135.  
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qonebis gamoTxovis ufleba mCuqeblis memkvidreebs gaaCniaT mxolod im SemTxveva-

Si, Tuki dasaCuqrebulis marTlsawinaaRmdego da ganzraxma qmedebam gamoiwvia mCu-

qeblis sicocxlis mospoba an xeli SeuSala mCuqebels Cuqebis gauqmebaSi“.  

ssk-is 530-e muxlis analizis safuZvelze, SesaZlebelia, gakeTdes daskvna, 

rom, Tuki Cuqebis gauqmebis Sesaxeb saqmis ganxilvis damTavrebamde mCuqebeli gar-

daicvala, saproceso uflebamonacvleoba dauSvebelia da sasamarTlom unda Sewy-

vitos saqmiswarmoeba. erT-erT saqmeze sakasacio palatam ganmarta, rom „Cuqebis 

xelSekrulebis gauqmebis moTxovnis ufleba, mCuqeblis mZime mdgomareobaSi aRmo-

Cenis gamo, piradi xasiaTisaa da mxolod mCuqebels SeiZleba ekuTvnodes. miTiTe-

buli safuZvliT Cuqebis xelSekrulebis gauqmebis mizania mCuqeblis materialuri 

mdgomareobis gaumjobeseba, raTa man SeZlos sakuTari Tavis an mis kmayofaze myo-

fi pirebis rCena. mCuqeblis gardacvalebis SemTxvevaSi, cxadia, es mizani veRar mi-

iRweva. aqedan gamomdinare, sakasacio palata miiCnevs, rom zemoxsenebuli qonebri-

vi ufleba mCuqeblis samkvidroSi ar Sedis da, Sesabamisad, arc mis memkvidreebze 

gadadis. vinaidan am SemTxvevaSi uflebamonacvleoba materialur samarTalSi ar 

daiSveba, dauSvebelia, aseve, saproceso uflebamonacvleobac, rac gansaxilvel 

sarCelze saqmiswarmoebis Sewyvetis safuZvelia.“115 

rac Seexeba SemTxvevas, rodesac mCuqebelma, mZime materialur mdgomareobaSi 

Cavardnis gamo, gadawyvita, sarCeliT miemarTa sasamarTlosaTvis da dasaCuqrebu-

lisagan moeTxova naCuqari nivTis dabruneba, Tumca sarCelis Setanamde mCuqebeli 

gardaicvala — aqvs Tu ara mCuqebels an mis kmayofaze myof pirebs (memkvidres) uf-

leba, sarCeliT mimarTon sasamarTlos da moiTxovon dasaCuqrebulisagan nivTis 

dabruneba? 

ssk-is 530-e muxlis analizis safuZvelze, SesaZlebelia iTqvas, rom Cuqebis 
gauqmebis moTxovnis ufleba aqvs mxolod mCuqebels da es ufleba ar gadadis 
memkvidreobiT, radgan 1330-e muxlis Tanaxmad, es ufleba ar Sedis samkvidroSi.116 

9. Cuqebis gauqmebis SesaZlebloba dasaCuqrebulis

gardacvalebis SemTxvevaSi 

praqtikisaTvis problemuria sakiTxi, SeiZleba Tu ara, ssk-is 529-e da 530-e 

muxlebiT gaTvaliswinebuli safuZvlebiT Cuqebis gauqmeba dasaCuqrebulis gar-

dacvalebis Semdeg da gaCuqebuli nivTis gamoTxova dasaCuqrebulis memkvidree-

bisagan? vfiqrob, rom ara. amgvari daskvnis safuZvels iZleva ssk-is 453-e, 529-e, 

1306-e, 1328-e, 1330-e muxlebis analizi. Tumca ki am problemis calsaxad gadawyve-

tis mizniT umjobesi iqneba, Tuki ssk-iT gaTvaliswinebul Cuqebis xelSekrulebis 

momwesrigebel normebs daemateba gsk-is 532-e paragrafis bolo winadadebiT gaT-

115  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 30 aprilis 
ganCineba saqmeze: №as-482-456-2014.  

116  Sengelia r., Sengelia e., memkvidreobis samarTali, Tb., 2011, 29. 
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valiswinebuli analogiuri Sinaarsis mqone debuleba,117 kerZod: „dasaCuqrebulis 

gardacvalebis SemTxvevaSi118 Cuqebis119 gauqmeba dauSvebelia“.120  

 
10. daskvna 

 
Cuqebis gauqmebas iwvevs ara yovelgvari Seuracxyofa da umaduroba, rac Ta-

visTavad zneobis sawinaaRmdego moqmedebad iTvleba, aramed dasaCuqrebulis ise-

Ti qceva, rac seriozul safrTxes uqmnis sazogadoebis arsebobis zneobriv sa-

fuZvlebs. sasamarTlom mxareTa urTierTdamokidebulebis, maTi Sexedulebebis, 

Tavad qmedebis Sefasebis, aseve, konkretul sazogadoebaSi arsebuli wes-Cveule-

bebisa da damkvidrebuli mosazrebebis gaTvaliswinebiT unda gansazRvros, rom, 

sk-is 529-e muxlidan gamomdinare, dasaCuqrebulis ara yovelgvari gasakicxi qme-

deba iZleva Cuqebis gauqmebis safuZvels, aramed mxolod mZime Seuracxyofa da 

didi umaduroba. didi umaduroba da mZime Seuracxyofa SefasebiTi kategoriebia. 

am winapirobebis arsebobis Semowmebisas mxedvelobaSi unda iqnes miRebuli ro-

gorc mCuqeblis mier garemoebebis aRqma, e.w. subieqturi Tvalsawieri, aseve mosa-

marTlis mier imis Sefaseba, Tu rogor aRiqvamda am garemoebebs imave pirobebSi 

myofi sxva adamiani. 

amasTan, mxedvelobaSia misaRebi am xelSekrulebis usasyidlo xasiaTi, rac 

ganpirobebulia mxareTa Soris arsebuli gansakuTrebuli urTierTobiT, rac 

TviT Cuqebis motivad ganixileba. dasaCuqrebulis mxridan mZime Seuracxyofis 

miyeneba an didi umadurobis gamoCena mCuqeblis an misi axlo naTesavis mimarT, 

spobs im safuZvels, ramac Cuqeba warmoSva. amitomac ar aris gasaziarebeli imis 

mtkiceba, rom ssk-is 529-e muxliT ilaxeba dasaCuqrebulis, rogorc mesakuTris, 

interesebi. 

zogjer Cuqebis gauqmeba gamowveulia ara dasaCuqrebulis umadurobiT, ara-

med TviT mCuqeblis mZime materialuri mdgomareobiT. dasaCuqrebulis brali am 

dros gamoricxulia. amitomacaa, rom ssk-is 530-e muxli, sazogadod, usasyidlo-

bis safuZvelze warmoSobili sakuTrebis Sewyvetis erT-erT gamovlinebad unda 

iqnes ganxiluli. 
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Tornike kapanaZe
 

 
 
 

valdebulebis uxeSi darRveva rogorc SromiTi xelSekrulebis  
Sewyvetis safuZveli 

 
SromiT urTierTobebSi erT-erTi yvelaze problematuri sakiTxi Sro-

miTi xelSekrulebis Sewyvetaa. saqarTvelos Sromis kodeqsi amomwuravad 
gansazRvravs SromiTi xelSekrulebis Sewyvetis safuZvlebs. winamdebare 
statia swored SromiTi xelSekrulebis Sewyvetis erT-erT safuZvels exe-
ba, romelic iTvaliswinebs dasaqmebulis mier misTvis individualuri Sro-
miTi xelSekrulebiT an koleqtiuri xelSekrulebiT an/da Sromis Sinagana-

wesiT dakisrebuli valdebulebis uxeSi darRvevis gamo SromiTi xelSekru-
lebis Sewyvetas. miuxedavad miTiTebuli safuZvliT SromiTi xelSekrule-

bis Sewyvetis kanoniT gaTvaliswinebuli SesaZleblobisa, praqtikaSi am 
normatiuli Canaweris gamoyeneba sirTuleebTan aris dakavSirebuli. sta-

tiaSi ganxilulia is garemoebebi, romlebic unda iqnes gaTvaliswinebuli 
da Sefasebuli valdebulebis uxeSi darRvevis safuZvliT SromiTi xelSek-
rulebis Sewyvetisas. 

 
sakvanZo sityvebi: uxeSi darRveva, xelSekrulebis Sewyveta, Sromis ko-

deqsi. 
 

1. Sesavali 

 

saqarTveloSi Sromis kodeqsis safuZvliani reforma 2006 wels ganxorciel-

da. cvlilebis Sesabamisad, damkvidrda principi, romlis mixedviTac, aravinaa 
valdebuli, SeinarCunos SromiTi urTierToba, Tu mas amis survili ar gaaCnia. 
daaxloebiT msgavsi principi moqmedebs aSS-sa da saerTo samarTlis qveynebSi, 
romelic cnobilia e.w. „employment at will“ („surviliT dasaqmebis“) principis saxe-

liT, rac gulisxmobs damsaqmeblis met Tavisuflebas, TviTon airCios, visTan Se-

vides SromiT urTierTobaSi da aseve Tavisi Sexedulebisamebr gansazRvros, ro-

dis daasrulos es urTierToba.1 swored esaa ZiriTadi sxvaoba amerikuli da ev-

ropuli Sromis momwesrigebeli kanonmdeblobisa, rom amerikuli samarTali em-

xroba, rac SeiZleba, nakleb Carevas SromiT urTierTobebSi, ris safuZvelzec 
subieqtebs aniWebs met Tavisuflebas, xolo evropuli samarTali moqalaqeebs 

                         
  ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fa-

kultetis doqtoranti, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo univer-
sitetis iuridiuli fakultetisa da saqarTvelos erovnuli universitetis mowveuli 
leqtori. 

1  Borroni A. (ed.), “Commentary on the Labour Code of Georgia”, Tb., 2014, XVII. 
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uCens imis gancdas, rom saxelmwifo miiRebs zomebs da daadgens SezRudvebs, raTa 
maqsimalurad uzrunvelyofil iqnes maTi uflebebi.2  

Sromis kanonmdeblobis ukanaskneli reforma ganxorcielda 2013 wels. am 
reformis amosaval wertilad iqca dasaqmebuli piris uflebrivi mdgomareobis 
gaumjobeseba, kerZod, Sromis kodeqsSi Setanil iqna mTeli rigi cvlilebebisa, 
romelTa mixedviTac dasaqmebulisa da damsaqmeblis uflebrivi mdgomareoba 
met-naklebad dabalansda. kanonmdeblobaSi ganxorcielebuli cvlilebebi Seexo 
SromiTi xelSekrulebis Sewyvetis safuZvlebsac.  

2. xelSekrulebis Sewyveta saqarTvelos Sromis kodeqsis mixedviT

(zogadad) 

SromiTi xelSekrulebis Sewyveta mxareTa Tanasworuflebianobis principis 

gamovlinebaa da niSnavs SromiTi xelSekrulebis moqmedebis dasrulebas kanon-

mdeblobiT gaTvaliswinebuli sxvadasxva safuZvliT. SromiT urTierTobaSi mxa-

reebis mier uflebamosilebis realizebisaTvis aucilebelia arsebobdes am uf-

lebis ganxorcielebis marTlzomieri safuZveli.3 

saqarTvelos Sromis kodeqsis (SemdgomSi — sSk) 37-e muxlis pirveli punqti 

iTvaliswinebs rogorc mxareTa nebis Sesabamisad, ise mxareTa nebisagan damouki-

debel xelSekrulebis Sewyvetis safuZvlebs, rac avtomaturad, maTi dadgomis-

Tanave, iwvevs xelSekrulebis Sewyvetas. kerZod, mxareTa nebisgan damoukideblad 

SromiTi xelSekrulebis Sewyvetis safuZvlebia: xelSekrulebis vadis amowurva, 

xelSekrulebiT gaTvaliswinebuli samuSaos Sesruleba da dasaqmebulis an dam-

saqmeblis gardacvaleba.4  

rac Seexeba damsaqmeblis iniciativiT xelSekrulebis Sewyvetas, es safuZ-

vlebi ufro farTo saxisaa da, sSk-is 37-e muxlis pirveli punqtis Tanaxmad, Sem-

degia5:  

1. ekonomikuri garemoebebi, teqnologiuri an organizaciuli cvlilebebi,

romlebic aucilebels xdian samuSao Zalis Semcirebas; 

2  Wallach Sh., The Medusa Stare: Surveillance and Monitoring of Employees and the Right to Privacy, The 
International Journal of Comparative Labour Law and Industrial Relations, Neal A. (Founding Editor), 
2011, 192, <http://heinonline.org>. 

3  qavTaraZe l. (red.), praqtikuli saxelmZRvanelo Sromis uflebisa da garemos dacvis 
sferoSi, Tb., 2015, 45. 

4  CaCava s., Sromis xelSekrulebis nebaze damokidebuli da mxareTa nebisgan damoukide-
beli Sewyveta – 2013 wlis 12 ivnisis cvlilebebiT damkvidrebuli axali klasifikacia, 
Sromis samarTlis uaxlesi cvlilebebis samarTlebrivi aspeqtebi, CaCava s. (red.), Tb., 
2014, 85. 

5  saqarTvelos Sromis kodeqsis 37-e muxlis pirveli punqti, №4113-rs, saqarTvelos 
sakanonmdeblo macne, 09.01.2017 wlis mdgomareobiT. 
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2. dasaqmebulis kvalifikaciis an profesiuli unar-Cvevebis Seusabamoba mis 

mier dakavebul TanamdebobasTan/Sesasrulebel samuSaosTan; 

3. dasaqmebulis mier misTvis individualuri SromiTi xelSekrulebiT an ko-

leqtiuri xelSekrulebiT, an/da Sromis SinaganawesiT dakisrebuli valdebule-

bis uxeSi darRveva an ganmeorebiTi darRveva Tu dasaqmebulis mimarT bolo 1 

wlis ganmavlobaSi ukve gamoyenebul iqna disciplinuri pasuxismgeblobis rome-

lime zoma; 

4. `xangrZlivi Sromisuunaroba“ — Tuki Sromisuunarobis vada aRemateba ze-

dized 40 kalendarul dRes, an 6 Tvis ganmavlobaSi saerTo vada aRemateba 60 ka-

lendarul dRes; 

5. sasamarTlo ganaCenis an gadawyvetilebis kanonier ZalaSi Sesvla, rome-

lic samuSaos Sesrulebis SesaZleblobas gamoricxavs; 

6. sasamarTlos mier ukanonod cnobil gaficvaSi monawileoba; 

7. damsaqmebeli iuridiuli piris likvidaciis warmoebis dawyeba; 

8. sxva obieqturi garemoeba, romelic amarTlebs SromiTi xelSekrulebis 

Sewyvetas. 

aRniSnuli safuZvlebiT, damsaqmeblis mier xelSekrulebis SewyvetisaTvis 

2013 wels Setanili cvlilebebis Sesabamisad, aseve gaTvaliswinebul iqna saTana-

do wesebisa da procedurebis dacvis valdebuleba, kerZod, sSk-is 38-e muxliT 

dadginda Sesabamisi vadiT winaswari gafrTxilebisa da aseve anazRaurebis gadax-

dis valdebuleba, rac 2013 wlamde moqmed Sromis kodeqsSi ufro SezRuduli sa-

xiT iyo gaTvaliswinebuli. 

 
3. SromiTi xelSekrulebis Sewyveta evropuli kanonmdeblobis 

mixedviT (zogadad) 

 

SromiTi xelSekrulebis stabiluroba aris SromiTi urTierTobis umniSvne-

lovanesi principi, romelsac cnobs evropis kavSiri. ZiriTad uflebaTa evrokav-

Siris qartiis6 30-e muxlis Tanaxmad, TiToeul dasaqmebuls aqvs ufleba, dacul 
iqnes ukanono gaTavisuflebisagan, evropuli kavSirisa da erovnuli kanonmdeb-

lobis Sesabamisad.7  
evropis socialuri qartiis (ESC)8 24-e muxli adgens ZiriTad wesebs samsaxu-

ridan gaTavisuflebisagan dacvis Sesaxeb, kerZod, iseTebs, rogorebicaa: yvela 

muSakis ufleba, ar SeuwydeT SromiTi xelSekruleba sapatio mizezebis gareSe; 

nebismieri dasaqmebulis ufleba, miiRos informacia gaTavisuflebis mizezis Se-

                         
6  Charter of Fundamental Rights of The European Union (2000/C364/01), 30-e muxli, <http://www. 

europarl.europa.eu/charter/%20pdf/text_en.pdf>, [20.12.2016]. 
7  santagata r., 36-e-me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 

(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 344. 
8  saqarTvelom evropis socialur qartias (ESC), rogorc evropis sabWos wevrma, xeli 

moawera 2005 wels. 
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saxeb, raTa Seafasos misi gaTavisuflebis kanoniereba da gaasaCivros gadawyveti-

leba miukerZoebel organoSi; dasaqmebulebis ufleba, miiRon adekvaturi kompen-

sacia an dacvis sxva saSualebebi im SemTxvevaSi, Tu xelSekruleba Sewyda saTana-

do safuZvlis gareSe da a.S.9 

gaTavisuflebisagan dacvis ZiriTadi principebi aseve ganmtkicebulia Sro-

mis saerTaSoriso organizaciis (SemdgomSi — Sso)10 158-e konvenciaSi SromiTi 

xelSekrulebis Sewyvetis Sesaxeb.11,12 miuxedavad imisa, rom es konvencia ar aris 

ratificirebuli bevri evropuli saxelmwifos, maT Soris, saqarTvelos mier, misi 

ZiriTadi principebi mainc aris implementirebuli mravali saxelmwifos SromiT 

kanonmdeblobaSi. Sso-is 158-e konvenciis centraluri nawili aris dasabuTebis 

principi: konvencia moiTxovs, rom samsaxuridan ganTavisuflebis mizezi efuZne-

bodes erT-erT Semdeg safuZvels: dasaqmebulis unarebi; dasaqmebulis qceva an 

biznesinteresebi.13 konvencia aseve adgens e.w. „gonivruli safuZvlis“ arsebobis 

valdebulebas SromiTi xelSekrulebis Sewyvetisas. damsaqmeblis iniciativiT 

SromiTi urTierTobis Sewyvetisas gonivruli safuZvlis arsebobis principi im 

saxiT, rogoriTac is 158-e konvenciis farglebSia warmodgenili, Sesasruleblad 

savaldebuloa da minimaluri standartis kategoriaSi gadis. es dokumenti sa-

xelmwifoebs sakmaod mkacrad boWavs da ar aZlevs maT SesaZleblobas, „gonivru-

li safuZvlis“ principi Sidasaxelmwifoebrivi kanonmdeblobis regulirebis 

miRma datovon an ramenairad ugulebelyon igi. ufro metic, 158-e konvencia sa-

xelmwifoebs avaldebulebs, rom es principi Sidasaxelmwifoebriv samarTlebriv 

doneebze imave saxiT dainergos, rogori SinaarsiTa da ganmartebebiTac is (kon-

venciaSi) moiazreba.14  

zogadad, SromiTi urTierTobebis da SromiTi uflebebis ZiriTadi arsi da 

funqciac swored aris is, rom dasaqmebulis samuSao adgilidan ganTavisuflebis 

dros unda arsebobdes ganTavisuflebis gonivruli safuZveli. winaaRmdeg Sem-

TxvevaSi, Sromis ufleba mouqneli iqneboda da realuri arsis gareSe iarsebebda.15 

                         
9  santagata r., 36-e-me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 

(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 346. 
10  saqarTvelo Sromis saerTaSoriso organizaciis wevria 1993 wlidan. 
11  Termination of Employment Convention, 158 (miRebulia 1982 wlis 22 ivniss, ZalaSi Sevida 

1985 wlis 23 noembers) <http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO: 
12100:P12100 INSTRUMENT_ID:312303:NO> [20.12.2016]. 

12  im konvenciebis CamonaTvali, romelTac mierTebulia saqarTvelo, ixileT: tara-
saSvili m., Sromis samarTali samxreT kavkasiaSi, Sromis samarTlis statiaTa krebuli, 
III, zaaliSvili v. (red.), Tb., 2015, 145. 

13  Santagata R., Articels 36-40, Commentary on the Labour Code of Georgia, Borroni A. (Ed), Tbilisi, 2014, 
400. 

14  kasraZe l., saxelmwifos minimaluri valdebuleba da „gonivruli safuZvlis“ principi 
dasaqmebulis samuSaodan ganTavisuflebis saqmeSi: Sromis saerTaSoriso organiza-
ciis standarti, adamianis uflebaTa dacvis saerTaSoriso standartebi da saqar-
Tvelo, statiaTa krebuli, korkelia k. (red.), Tb., 2011, 87. 

15  iqve, 82. 
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damsaqmeblis iniciativiT, SromiTi urTierTobis gaumarTleblad Sewyvetis da-

uSveblobisa da 158-e konvenciis „gonivruli safuZvlis“ principi Sesulia aseve 

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb konvenciis me-6 mux-

liT garantirebuli Sromis uflebis SemadgenlobaSi.16  

Sso-is 158-e konvenciasTan mimarTebiT aseve mniSvnelovani dokumentia Sso-

is 166-e rekomendacia,1718 romelic wevri qveynebisTvis Sesasruleblad savalde-

bulo ar aris da misi Sidasaxelmwifoebriv doneze uzrunvelyofa saxelmwifoebs 

SeuZliaT TavianTi survilis mixedviT da saWiroebidan gamomdinare. es rekomen-

dacia teqstobrivad xSirad imeorebs 158-e konvenciis Canawerebs, Tumca parale-

lurad aseve gansazRvravs dacvis damatebiT iseT kriteriumebs, romlebic kon-

venciaSi uzrunvelyofili ar aris. magaliTad, rekomendacia konvenciisgan gan-

sxvavebiT krZalavs gaTavisuflebis iseT safuZvlebs, rogorebicaa: asaki da Sro-

miTi movaleobis Seusrulebloba savaldebulo samxedro samsaxuris an sxva samo-

qalaqo valdebulebis Sesrulebis gamo.19  

konvencia adgens procedurul moTxovnebs, romlebic unda iqnes daculi 

damsaqmeblis mier xelSekrulebis Sewyvetamde da Sewyvetis dros (dasaqmebuls 

unda mieces SesaZlebloba, icodes, ratom gaTavisuflda samsaxuridan da aseve 

unda hqondes saSualeba, daafiqsiros sakuTari Sexeduleba), aseve gansazRvravs 

gasaCivrebis wessa da dasaqmebulis CarTulobas xelSekrulebis SewyvetaSi. reko-

mendacia amatebs, rom damsaqmebelma dasaqmebuls, am ukanasknels moTxovnis sa-

fuZvelze, unda gaugzavnos im faqtebis werilobiTi axsna, romelic daedo safuZ-

vlad gaTavisuflebis Sesaxeb damsaqmeblis gadawyvetilebas (punqti 9).20 

saqarTveloSi 2013 wels ganxorcielebuli cvlilebebis Semdeg Sromis ko-

deqsSi, kerZod ki, xelSekrulebis Sewyvetis maregulirebel muxlebSi, gaTvalis-

winebul iqna zemoT dasaxelebuli saerTaSoriso aqtebisa da, maT Soris, Sso-is 

158-e konvenciiT danergili safuZvlebi. 

16  International Covenant on Economic, Social and Cultural Rights (miRebulia 1966 wlis 16 dekem-
bers, ZalaSi Sevida 1976 wlis 3 ianvars) <http://www.ohchr.org/EN/Professional Interest/Pages/ 
CESCR.aspx> [20.12.2016]. 

17  Termination of Employment Recommendation, 166 (miRebulia 1982 wlis 22 ivniss) <http://www.ilo. 
org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312457:NO> 
[20.12.2016]. 

18  Sromis saerTaSoriso organizaciis 166-e rekomendaciam Caanacvla Semdegi rekomen-
dacia: Termination of Employment Recommendation, 119 (miRebulia 1963 wlis 26 ivniss) 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_I
D:312457:NO> [20.12.2016]. 

19  kasraZe l., saxelmwifos minimaluri valdebuleba da `gonivruli safuZvlis~ principi 
dasaqmebulis samuSaodan ganTavisuflebis saqmeSi: Sromis saerTaSoriso 
organizaciis standarti, adamianis uflebaTa dacvis saerTaSoriso standartebi da 
saqarTvelo, statiaTa krebuli, korkelia k. (red.), Tb., 2011, 87. 

20  santagata r., 36-e-me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 
(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 348. 
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rac Seexeba evropis ramdenime qveynis magaliTs SromiTi xelSekrulebis 

SewyvetasTan dakavSirebiT: 

SromiTi urTierTobebi, maT Soris, samsaxuridan gaTavisuflebis sakiTxi 

germaniaSi wesrigdeba individualuri an koleqtiuri SromiTi xelSekrulebebiT, 

SromiT sabWoebsa da damsaqmebels Soris gaformebuli SeTanxmebebiT, SromiTi 

urTierTobis momwesrigebeli Sesabamisi aqtebiT, konstituciiT da aseve evropu-

li kanonmdeblobis gamoyenebiT.21 germaniaSi, zogadi wesis mixedviT, dasaqmebu-

lis pirdapir gaTavisufleba akrZalulia. dasaqmebuli jer unda gaafrTxilo da 

mosTxovo, Sewyvitos valdebulebebis darRveva da mxolod am gafrTxilebis uSe-

degod gasvlis SemTxvevaSi warmoiSoba gaTavisuflebis ufleba. gafrTxilebis 

gareSe gaTavisuflebis SemTxvevaSi SeiZleba sasamarTlos mier es gaTavisufleba 

ukanonodac ki iqnes cnobili.22 

italiaSi SromiT urTierTobebs, maT Soris, SromiTi xelSekrulebis Sewyve-

tis sakiTxs awesrigebs konstitucia, samoqalaqo kodeqsi da SromiTi urTierTo-

bis momwesrigebeli Sesabamisi specialuri aqtebi.23 

germaniasa da italiaSi, iseve rogorc qveynebis umravlesobaSi, dadgenilia 

SemTxvevebi, ra drosac SesaZlebelia SromiTi urTierTobis Sewyveta.24  

germaniaSi samsaxuridan gaTavisuflebisagan dacvis Sesaxeb aqti ganasxva-

vebs sam safuZvels: gaTavisufleba socialurad dausabuTebelia, rodesac misi 

safuZveli ar aris dasaqmebulis pirovneba, dasaqmebulis qmedeba da samuSao Za-

lis Semcireba. italiaSi ar ganasxvaveben samsaxuridan gaTavisuflebas dasaqme-

bulis qcevisa da biznesgaremoebebis gamo. kanonis moTxovnebi rom dakmayofil-

des, safuZveli unda ukavSirdebodes dasaqmebulis qcevas (saxelSekrulebo val-

debulebebis mniSvnelovani darRveva) an biznessubieqtis warmoebasa da Tu orga-

nizacias. ar arsebobs cneba „dasaqmebulis pirovnebasTan dakavSirebuli mize-

zebi“.25  

italiis samoqalaqo kodeqsis 2118-e muxli iTvaliswinebda damsaqmeblis uf-

lebas, mieRo gadawyvetileba SromiTi xelSekrulebis Sewyvetis Sesaxeb nebismier 
dros (ad nutum), anu Tavisufali iyo nebismieri SezRudvisagan da mxolod Setyo-

binebis vadis dacvis valdebuleba hqonda; axla es wesi dasaqmebulTa mxolod 
mcire kategorias moicavs, iseTebs, rogorebicaa: saxlidan momuSave pirebi (home 

21  Baker & McKenzie, The Global Employer: Focus on Termination, Employment Discrimination and 
Workplace Harassment Law, 2012, 193, <http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article 
=1068&context =lawfirms>, [20.12.2016]. 

22  Termination of Employment Relationships, Legal situation in the Member States of the European Union, 
European Commission, 2006, 61. 

23  santagata r., 36-e—me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 
(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 289. 

24  iqve, 358. 
25  santagata r., 36-e—me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 

(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 358.  
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workers), ojaxSi momuSave pirebi (domestic workers), gamosacdeli vadiT dasaqmebuli 
pirebi, menejerebi da pensionerebi; sxva danarCeni kategoriis dasaqmebulebi 
dacvis ufro maRali standartiT sargebloben. kompaniis moculobas didi mniS-

vneloba aqvs aseve gaTavisuflebisagan dacvis Sesaxeb kanonis moqmedebis sferos 
dadgenis mizniT.26 

italiaSi ar arsebobs wesi, romlis Tanaxmadac, gaTavisufleba SesaZloa ga-

moyenebul iqnes rogorc Ultima Ratio, Tumca es principi mniSvnelovan rols asru-

lebs, vinaidan aqtiurad gamoiyeneba sasamarTloebis mier, minimum, ekonomikuri 

safuZvliT samsaxuridan gaTavisuflebis SemTxvevaSi. dominanti Sexedulebaa, 

rom damsaqmebeli valdebulia, dasaqmebuls, romlis poziciac uaresdeba, raime 

gonivruli alternatiuli samsaxuri, aseve sxva samsaxuri SesTavazos, sadac Se-

darebiT dabali samuSao pirobebi iqneba. ekonomikuri safuZvliT, individualu-

ri gaTavisuflebis SemTxvevaSi, arc kanoniT da arc koleqtiuri xelSekrulebe-

biT ar aris dadgenili treningebis Catarebis valdebuleba.27 

rac Seexeba SerCevis kriteriumebs, germaniaSi damsaqmebeli valdebulia, so-

cialuri aspeqtebis gaTvaliswinebiT SearCios dasaqmebulebi. italiaSi ki mxo-

lod masobrivi daTxovnis SemTxvevaSi moqmedebs seleqciis kriteriumebi.28 

rogorc yvela wevr saxelmwifoSi, germaniasa da italiaSic gaTavisuflebaze 

pirveli SezRudva aris Setyobinebis vadis dacva, rac, rogorc aRiniSna, gamoiye-

neba im mizniT, rom dasaqmebuls mieces SesaZlebloba, ipovos alternatiuli sam-

saxuri da, Sesabamisad, Semosavlis alternatiuli wyaro. damsaqmebeli gaTavi-

suflebulia Setyobinebis vadis dacvis valdebulebisagan uxeSi darRvevis Sem-

TxvevaSi an sxva gadaudebeli aucileblobisas, ris gamoc aragonivruli xdeba 

SromiTi urTierTobis gagrZeleba Setyobinebis vadis amowurvamde.29 

 
4. dasaqmebulis mier valdebulebis uxeSi darRvevis safuZvliT 

SromiTi xelSekrulebis Sewyveta 

 
sSk-is 37-e muxlis pirveli punqtis „z“ qvepunqtis Tanaxmad,30 SromiTi xel-

Sekrulebis Sewyvetis safuZvelia dasaqmebulis mier misTvis individualuri 

SromiTi xelSekrulebiT an koleqtiuri xelSekrulebiT an/da Sromis Sinaganawe-

siT dakisrebuli valdebulebis uxeSi darRveva.  

                         
26  santagata r., 36-e—me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 

(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 356. 
27  iqve, 362. 
28  iqve. 
29  iqve, 357. 
30  saqarTvelos Sromis kodeqsis 37-e muxlis pirveli punqtis „z“ qvepunqti, №4113-rs, 

saqarTvelos sakanonmdeblo macne, 09.01.2017 wlis mdgomareobiT. 



samarTlis Jurnali, #1, 2017 

 134 

am normis analizis safuZvelze irkveva, rom SromiTi xelSekrulebis Sewyve-

tis safuZveli SeiZleba gaxdes valdebulebis darRveva, romelic gaTvaliswine-

bulia mxareTa Soris gaformebuli individualuri an koleqtiuri xelSekrule-

biT an/da SinaganawesiT. upirveles yovlisa, unda ganimartos TiToeuli maTganis 

arsi da daniSnuleba. 

koleqtiuri xelSekruleba mravalmxrivi garigebaa. igi Sedegia efeqturi 

socialuri dialogisa, romlis drosac miRweuli SeTanxmeba xels uwyobs organi-

zaciaSi arsebuli problemebis gadaWris normalizebas da, meore mxriv, dasaqme-

buls aZlevs socialurad ufro mdgradi samarTlebrivi berketebis pirobebSi 

urTierTobis saSualebas.31 sSk-is 41-e muxlis Tanaxmad,32 koleqtiuri xelSekru-

leba gansazRvravs Sromis pirobebs; awesrigebs damsaqmebelsa da dasaqmebuls So-

ris urTierTobas; awesrigebs erT an met damsaqmebels an erT an met damsaqmebel-

Ta gaerTianebas da erT an met dasaqmebulTa gaerTianebas Soris urTierTobebs. 

koleqtiur xelSekrulebas exeba Sso-is 91-e rekomendacia, romelic ganmartavs, 

rom koleqtiuri SromiTi xelSekruleba niSnavs werilobiT yvela im SeTanxmebas, 

romlebic exeba samuSao da dasaqmebis pirobebs da dadebulia, erTi mxriv, erT an 

met damsaqmebels an damsaqmebelTa jgufs da, meore mxriv, erT an met dasaqmebul-

Ta gaerTianebas an dasaqmebulTa arCeviT warmomadgenlobiT organos Soris, ase-

Tis arsebobis SemTxvevaSi.33 

individualuri xelSekrulebiT wesrigdeba individualuri SromiTi urTi-

erTobebi. es xelSekruleba ideba uSualod damsaqmebelsa da dasaqmebuls So-

ris.34 sSk-is me-6 muxlis me-9 punqtis mixedviT, individualuri SromiTi xelSek-

rulebis arsebiTi pirobebia: muSaobis dawyebis TariRi da SromiTi urTierTobis 

xangrZlivoba; samuSao dro da dasvenebis dro; samuSao adgili; Tanamdeboba da 

Sesasrulebeli samuSaos saxe; Sromis anazRaurebis odenoba da gadaxdis wesi; ze-

ganakveTuri samuSaos anazRaurebis wesi; anazRaurebadi da anazRaurebisgareSe 

Svebulebis xangrZlivoba da micemis wesi.35 individualur SromiT xelSekrule-

basTan dakavSirebiT mniSvnelovan daTqmas iTvaliswinebs sSk-is me-6 muxlis me-10 

punqti, romlis mixedviTac, baTilia individualuri SromiTi xelSekrulebis is 

piroba, romelic ewinaaRmdegeba Sromis kodeqss an imave dasaqmebulTan dadebul 

koleqtiur xelSekrulebas, garda im SemTxvevisa, roca individualuri SromiTi 

xelSekruleba aumjobesebs dasaqmebulis mdgomareobas. 

31  zenaiSvili a., saqarTvelos Sromis kodeqsis komentari, Tb., 2015, 104. 
32  saqarTvelos Sromis kodeqsis 41-e muxli, №4113-rs, saqarTvelos sakanonmdeblo 

macne, 09.01.2017 wlis mdgomareobiT. 
33  Collective Agreements Recommendation, 91 (miRebulia 1951 wlis 29 ivniss) <http://www.ilo.org/ 

dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312429:NO> 
[20.12.2016]. 

34  ZamukaSvili d., Sromis samarTali, Tb., 2013, 41. 
35  SromiTi xelSekrulebis arsebiT pirobebTan dakavSirebiT damatebiT ixileT xaJomia 

T., Sromis xelSekrulebis forma da arsebiTi pirobebi, Sromis samarTlis uaxlesi 
cvlilebebis samarTlebrivi aspeqtebi, CaCava s. (red.), Tb., 2014. 
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samarTalSi moqmedi zogadi principis mixedviT, namdvilad miiCneva is SeTan-

xmeba, romelic mxareTa mier Tavisufali nebis gamovleniT Tanasworobis safuZ-

velzea miRebuli. SromiT urTierTobebSi aseTi saxis garigebad SeiZleba miviCni-

oT koleqtiuri xelSekruleba da individualuri xelSekruleba, Sromis Sinagana-

wesis dadgena ki damsaqmeblis uflebaa. es naTeli magaliTia SromiT urTierTo-

baSi daqvemdebarebuli mdgomareobis gamosaxatavad.36 aRsaniSnavia, rom Sinagana-

wesi, Tavisi bunebidan gamomdinare, Zalian hgavs standartul pirobebs, radgan 

standartul pirobebs, iseve rogorc Sinaganawess, erTi mxare udgens meores.37 Si-

naganawesTan dakavSirebiT aseve mniSvnelovan daTqmas iTvaliswinebs sSk-is me-3 

muxlis me-4 punqti, rom baTilia Sromis Sinaganawesis is debuleba, romelic ewi-

naaRmdegeba individualur SromiT xelSekrulebas, an koleqtiur SromiT xelSek-

rulebas an Sromis kodeqss.  

sSk-is me-13 muxlis pirveli punqtis Tanaxmad,38 damsaqmebels akisria valde-

buleba, rom gaacnos Sinaganawesi dasaqmebuls. kanonSi ar aris miTiTebuli, weri-

lobiT unda dasturdebodes misi gacnobis faqti Tu zepirad, Tumca unda vivara-

udoT, rom davis SemTxvevaSi dasaqmebulisTvis Sinaganawesis gacnobis mtkicebis 

tvirTi daekisreba damsaqmebels.39 

Sromis Sinaganawesis gacnobas aqvs didi praqtikuli mniSvneloba: kerZod, 

sSk-is 37-e muxlis me-2 punqtis mixedviT40, Sromis Sinaganawesis uxeSi darRveva 

mxolod im SemTxvevaSi SeiZleba gaxdes SromiTi xelSekrulebis Sewyvetis safuZ-

veli, Tu Sromis Sinaganawesi SromiTi xelSekrulebis nawilia. amave kodeqsis me-6 

muxlis me-5 punqtis Sesabamisad,41 SromiTi xelSekrulebiT SeiZleba ganisazR-

vros, rom Sromis Sinaganawesi xelSekrulebis nawilia. am SemTxvevaSi damsaqmebe-

li valdebulia, pirs SromiTi xelSekrulebis dadebamde gaacnos Sromis Sinagana-

wesi (aseTis arsebobis SemTxvevaSi), xolo Semdgom — masSi Setanili nebismieri 

cvlileba. amdenad, am muxlebis analizis safuZvelze dgindeba, rom Sromis Sina-

ganawesiT gaTvaliswinebuli valdebulebis uxeSi darRveva mxolod im SemTxveva-

Si SeiZleba gaxdes Sromis xelSekrulebis Sewyvetis safuZveli, Tu Sromis Sinaga-

36  SveliZe z., saqarTvelos Sromis kodeqsiT gaTvaliswinebuli dasaqmebulis samar-
Tlebrivi statusis maxasiaTeblebi, Sromis samarTlis statiaTa krebuli, I, 
zaaliSvili v. (red.), Tb., 2011, 94. 

37  inasariZe T., SromiT xelSekrulebaSi arsebiT pirobebTan dakavSirebiT 2013 wlis 12 
ivlisis reformis mizani, Sromis samarTlis statiaTa krebuli, III, zaaliSvili v. 
(red.), Tb., 2014, 228. 

38  saqarTvelos Sromis kodeqsis me-13 muxlis pirveli punqti, №4113-rs, saqarTvelos 
sakanonmdeblo macne, 09.01.2017 wlis mdgomareobiT. 

39  zenaiSvili a., saqarTvelos Sromis kodeqsis komentari, Tb., 2015, 41. 
40  saqarTvelos Sromis kodeqsis 37-e muxlis me-2 punqti, №4113-rs, saqarTvelos 

sakanonmdeblo macne, 09.01.2017 wlis mdgomareobiT. 
41  saqarTvelos Sromis kodeqsis me-6 muxlis me-5 punqti, №4113-rs, saqarTvelos 

sakanonmdeblo macne, 09.01.2017 wlis mdgomareobiT. 
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nawesi SromiTi xelSekrulebis nawilia da damsaqmebelma dasaqmebuls gaacno Si-

naganawesi. 

individualuri an koleqtiuri SromiTi xelSekrulebis an/da Sromis Sinaga-

nawesis Sinaarsis da mis safuZvelze mxareTa mier nakisri valdebulebebis sworad 

gansazRvras Sromis xelSekrulebis Sewyvetis dros mniSvnelovani praqtikuli 

datvirTva aqvs, radgan swored maTi Sinaarsis gaTvaliswinebiT SeiZleba Semow-

mdes dasaqmebulis samsaxuridan gaTavisuflebis kanoniereba. 

5. valdebulebis uxeSi darRveva

sSk-is 37-e muxlis pirveli punqtis „z“ qvepunqtis Tanaxmad, SromiTi xelSek-

rulebis Sewyvetis safuZvelia dasaqmebulis mier misTvis individualuri Sromi-

Ti xelSekrulebiT an koleqtiuri xelSekrulebiT an/da Sromis SinaganawesiT da-

kisrebuli valdebulebis uxeSi darRveva.  
es muxli gansazRvravs SromiT urTierTobebSi damsaqmeblis mxridan xelSek-

rulebis moSlis SesaZleblobas dasaqmebulis mier valdebulebis uxeSad dar-

Rvevis SemTxvevaSi. winapirobebi, romelTac es muxli iTvaliswinebs, aris namdvi-

li ormxrivi xelSekrulebis arseboba, valdebulebis uxeSad darRvevis faqti da 
darRveuli valdebuleba koleqtiuri an/da individualuri SromiTi xelSekru-

lebiT an Sromis SinaganawesiT unda iyos gaTvaliswinebuli. Tumca muxlis swori 
ganmartebisaTvis da misi borotad gamoyenebisagan mxareTa dasacavad aucileb-

lad gasaTvaliswinebelia valdebulebis darRvevisas xelSekrulebis moSlis sa-

moqalaqo kodeqsiT dadgenili zogadi wesi.42 
saqarTvelos samoqalaqo kodeqsis (SemdgomSi – ssk) 405-e muxlis pirveli na-

wilis Tanaxmad43, Tu xelSekrulebis erTi mxare arRvevs ormxrivi xelSekrulebi-

dan gamomdinare valdebulebas, maSin xelSekrulebis meore mxares SeuZlia, uari 
Tqvas xelSekrulebaze valdebulebis SesrulebisaTvis mis mier damatebiT gan-

sazRvruli vadis uSedegod gasvlis Semdeg. Tu, valdebulebis darRvevis xasia-

Tidan gamomdinare, ar gamoiyeneba damatebiTi vada, maSin damatebiTi vadis gan-

sazRvras uTanabrdeba gafrTxileba. Tuki valdebuleba mxolod nawilobriv da-

irRva, maSin kreditors SeuZlia, uari Tqvas xelSekrulebaze mxolod im SemTxve-

vaSi, Tu valdebulebis darCenili nawilis Sesrulebam misTvis dakarga interesi. 
es muxli gansazRvravs, rom grZelvadian saxelSekrulebo urTierTobebSi 

erTi mxaris mier valdebulebis darRveva meore mxares aniWebs xelSekrulebis 
moSlis uflebas. am muxliT dadgenilia winapirobebi xelSekrulebis moSlis gan-

xorcielebisaTvis. esaa damatebiTi vadis daweseba da interesis dakargva valde-

42  sturua n., SromiTi xelSekrulebis moSla, Tsu-is iuridiuli fakulteti, `samarTlis 
Jurnali“, №1, 2015, 232. 

43  saqarTvelos samoqalaqo kodeqsis 405-e muxli, №786-rs, saqarTvelos sakanonmdeblo 
macne, 09.01.2017 wlis mdgomareobiT. 
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bulebis darCenili nawilis mimarT.44 amasTan, damatebiTi vadis micema ar aris au-

cilebeli, Tu aSkaraa, rom mas Sedegi ar eqneba da Tu, gansakuTrebuli safuZvli-

dan gamomdinare, ormxrivi interesebis gaTvaliswinebiT marTebulia xelSekru-

lebis Sewyveta.45 
aRniSnuli gamomdinareobs pacta sunt servanda-ს46 principidan, romelic prio-

ritetulia saxelSekrulebo urTierTobebSi, amitom kanoni xelSekrulebis Sewy-

vetisas marTlzomierad miCnevis miznebisaTvis garkveul winapirobebs awesebs, 
kerZod, xelSekruleba unda iyos namdvili, meore mxare unda arRvevdes xelSek-

rulebiT gaTvaliswinebul valdebulebas da moTxovnis kreditori kontrahents 
damatebiTi vadis an gafrTxilebis micemis gziT xelSekrulebiT gaTvaliswinebu-

li valdebulebis Sesrulebis SesaZleblobas unda aZlevdes. miTiTebuli winapi-

robebi normatiulad ssk-is 352-e-405-e muxlebSia ganmtkicebuli. xelSekrulebis 
Sesrulebis prioriteti saxeze ar aris maSin, rodesac mxarem xelSekrulebis Ses-

rulebis mimarT interesi dakarga, an, Tu naTeli da calsaxaa saxelSekrulebo 
urTierTobis gagrZelebis gaZneleba an SeuZlebloba. es garemoebebi, ZiriTadad, 
grZelvadiani samarTalurTierTobebisaTvisaa damaxasiaTebeli da am urTierTo-

bebis Sewyvetis (moSlis) pativsadeb mizezad miiCneva.4748 
Sromis kodeqsiT, marTalia, xelSekrulebis Sewyvetis erT-erT safuZvlad 

gaTvaliswinebulia valdebulebis darRveva, Tumca gafrTxilebisa da damatebiT 
vadis micema, rogorc es samoqalaqo kodeqsiTaa dadgenili, dasaqmebulis mniS-

vnelovani uflebaa da, garkveuli TaviseburebebiT, magram mainc unda iyos gamo-

yenebuli SromiT urTierTobebSi. 
valdebulebis uxeSi darRvevis ukeT ganmartebisTvis sainteresoa, valdebu-

lebis darRvevisas xelSekrulebis moSlis wesis ganxilva Sso-is 158-e konvenciis 
mixedviT, romlis me-11 muxli gansazRvravs, rom damsaqmebels ufleba aqvs, moSa-

los xelSekruleba dasaqmebulis mier valdebulebis darRvevisas, Tuki, darRve-

vis xasiaTidan gamomdinare, SeuZlebelia muSaobis gagrZeleba.49 

                         
44  Wanturia l., zoiZe b., Sengelia r., xecuriani j., saqarTvelos samoqalaqo kodeqsis 

komentari, wigni III, 2001, 439.  
45  sturua n., SromiTi xelSekrulebis moSla, Tsu-is iuridiuli fakulteti, `samarTlis 

Jurnali“, №1, 2015, 232.  
46  Pacta Sunt Servanda – xelSekrulebebi unda Sesruldes – samoqalaqo samarTalsa da 

saerTaSoriso samarTalSi xelSekrulebisadmi erTgulebis princips niSnavs. ix. 
kapanaZe n., kvaWaZe m., laTinur-qarTuli iuridiuli leqsikoni (red.: Wanturia l., 
tabiZe m.), Tb., 2008, 86. 

47  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 30 ivnisis 
№2b/7207-14 gadawyvetileba. 

48  aRniSnulTan dakavSirebiT damatebiT ixileT Tbilisis saapelacio sasamarTlos 
samoqalaqo saqmeTa palatis 2014 wlis 21 oqtombris №2b/62-14 gadawyvetileba. 

49  Termination of Employment Convention, 158 (miRebulia 1982 wlis 22 ivniss, ZalaSi Sevida 
1985 wlis 23 noembers), muxli 11. 
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sSk-is safuZvelze qarTuli sasamarTlo praqtikiT ganimarta, rom dasaqmebu-

lis mier Cadenili yoveli darRveva unda Sefasdes misi Cadenis sixSiris, simZimis da, 
rac mTavaria, Sedegobrivi TvalsazrisiT. Sesabamisad, Sromis samarTalSi Ultima 
Ratio-s principi iTxovs damsaqmeblis mxridan dasaqmebulis samsaxuridan daTxovnam-

de misi qmedebis Sefasebas mizezSedegobrivi TvalsazrisiT, darRvevasa (gadacdo-

mas) da gaTavisuflebas Soris zomieri balansis daculobis gaTvaliswinebiT. 
Ultima Ratio-s princips didi xnis istoria aqvs da mas yovelTvis mniSvnelovani 

datvirTva hqonda rogorc socialur an politikur, aseve iuridiul konteqstSi. 
misi arsis dasadgenad igi, upirveles yovlisa, unda ganimartos terminologiu-

rad. saxeli momdinareobs laTinuri sityvidan Ultimas, romelic niSnavs ukanas-

knels, an yvelaze Soreuls; sityva Ratio ki ganimarteba rogorc raime saSualeba an 
zoma konkretuli miznis miRwevisa. mniSvnelovania ganimartos, rom „ukanaskneli“ 
moiazreba ara qronologiuri datvirTviT, aramed Sedegobrivi TvalsazrisiT.50  

iuridiuli TvalsazrisiT, Ultima Ratio-s principis idea aris erT-erTi Ziri-

Tadi safuZveli samarTlis araerT dargSi arsebuli principebisa51.  magaliTad, 
Sromis samarTalSi Ultima Ratio-s Seesabameba damsaqmeblis mier SromiTi urTier-

Tobis Sewyveta gansakuTrebuli safuZvlebis arsebobisas.52  
Ultima Ratio-s principi bevr aspeqtSi hgavs proporciulobis princips. pro-

porciulobis principi (Grundsatz der Verhältnismäßigkeit),53 farTo gagebiT, gulis-

xmobs gadaWarbebis akrZalvas, xolo viwro gagebiT, ramdenime mniSvnelovan as-

peqts moiazrebs, kerZod, aucileblobas, Sesaferisobas da proporciulobas.54 
proporciulobis princips mniSvnelovani datvirTva aqvs germanul Sromis 

samarTalSi. magaliTisaTvis, dasaqmebulTa iseTi mniSvnelovani ufleba, rogo-

ric aris gaficva, aseve ganicdis proporciulobis principis zegavlenas, rac gu-

lisxmobs, rom gaficva mxolod im SemTxvevaSia dasaSvebi, rodesac problemis ga-

daWris yvela gza amowurulia da igi ukanaskneli saSualebaa (Ultima Ratio) uflebis 
dacvisa. germaniis federaluri Sromis samarTlis sasamarTlo praqtikis mixed-

viTac, swored Ultima Ratio-s principidan gamomdinare, akrZalulia e.w. gamafrTxi-

lebeli gaficvebi, Tuki molaparakebebi mimdinareobs da ar aris dasrulebuli.55 

50  Wendt R., The Principle of 'Ultima Ratio' and/or the Principle of Proportionality, Oñati Socio-Legal Series, 
Vol. 3, No. 1, 2013, 84, <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2200873>, [20.12.2016]. 

51  damatebiT ixileT: Michalski, Funke 2010, §13 marginal no. 280, Gomille 2011, marginal no. 3, 
Streinz, Hammerl 2008, marginal no. 297, citirebulia: iqve. 

52  iqve, 85. 
53  am termins iyenebs germaniis federaluri sakonstitucio sasamarTlo, ix.: BVerfGE 30, 

292 (316); 27, 211 (219), citireba – iqve. 
54  iqve, 86. 
55  Kirchner J., Kremp R.P., Magostch M., Key Aspects of German Employment and Labour Law, 2010, 201, 

<https://books.google.ge/books?id=2gbE2lDPY2YC&printsec=frontcover№v=onepage&q&f=true>, 
[20.12.2016]. 
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qarTuli Sromis samarTlisTvisac Ultima Ratio-s princips sakmaod mniSvnelo-

vani datvirTva aqvs. marTalia, sSk-is 37-e muxlis pirveli punqtis „z“ qvepunqtis 
mixedviT, SromiTi urTierTobis Sewyvetis safuZveli muSakis mier misTvis indi-

vidualuri SromiTi xelSekrulebiT an koleqtiuri xelSekrulebiT, anda Sromis 
SinaganawesiT dakisrebuli valdebulebis uxeSi darRvevaa, Tumca, niSandobli-

via, dasaqmebulTa Sromis uflebebis dacvis principi, romlis Sesabamisad, dasaq-

mebulis mier Cadenili yoveli darRveva unda Sefasdes misi Cadenis sixSiris, sim-

Zimisa da, rac mTavaria, Sedegobrivi TvalsazrisiT.  
kerZosamarTlebriv urTierTobebSi uflebis borotad gamoyenebis akrZalva 

gansakuTrebul mniSvnelobas iZens SromiT urTierTobebSi damsaqmeblisaTvis ka-

noniT miniWebuli upiratesi uflebebis gamoyenebis Tanabarzomierebis Sefasebi-

sas. am TvalsazrisiT, Ultima Ratio-s principi gulisxmobs, rom dasaqmebulis samsaxu-

ridan gaTavisufleba gamoyenebul unda iqnes mxolod im SemTxvevaSi, rodesac da-

saqmebulis mimarT, mis mier Cadenili gadacdomis (darRvevis) xasiaTidan da simZi-

midan gamomdinare, ufro msubuqi sanqciis Sefardebas azri aqvs dakarguli.56 

Sromis samarTalSi Ultima Ratio-s principi iTxovs damsaqmeblis mxridan da-

saqmebulis samsaxuridan daTxovnamde misi qmedebis Sefasebas mizezSedegobrivi 

TvalsazrisiT, darRvevasa (gadacdomas) da gaTavisuflebas Soris zomieri balan-

sis daculobis gaTvaliswinebiT. niSandoblivia, rom amave principis Sesabamisad, 

damsaqmeblis mier darRvevis (gadacdomis) Cadenisas gamoyenebul unda iqnes ise-

Ti zomebi, romlebic arsebul viTarebas gamoasworebs, gaaumjobesebs, dasaqme-

bul muSaks ukeTess gaxdis, kvalifikacias aumaRlebs, ufro windaxedulad da gu-

lisxmierad moqcevas aiZulebs. Sesabamisad, mizanSewonilobis kuTxiT, gadacdo-

mis dros arCeul unda iqnes proporciuli dasjis meqanizmi, rac, Sedegobrivad, 

garda imisa, rom damrRvevs dasjis, mas da sxva dasaqmebulebs ufro efeqturi 

Sromis motivacias Seuqmnis. amdenad, imisaTvis, rom dasaqmebulis samsaxuridan 

gaTavisufleba damsaqmeblis mxridan adekvatur, saWiro da proporciul Ronis-

Ziebad iqnes miCneuli, aucilebelia, saxeze iyos iseTi mZime darRveva, romelic 

sxva ufro msubuqi sanqciis gamoyenebas aramizanSewonils xdis.57 

rac Seexeba sxva qveynebis kanonmdeblobas, dasaqmebulis qcevasTan dakavSire-

buli xelSekrulebis Sewyvetis sakiTxebi gansxvavebulad regulirdeba italiasa 

da germaniaSi. orive qveyanaSi gaTavisuflebis qcevasTan dakavSirebuli Cveuleb-

rivi mizezebi gansxvavdeba eqstraordinaruli gaTavisuflebis mizezebisagan da-

saqmebulis mier Cadenili darRvevis mniSvnelobisa da odenobis gaTvaliswinebiT.58 

                         
56  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 27 aprilis 

№as-164-154-2015 ganჩინება. 
57  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 2 

dekembris №as-776-733-2015 ganCineba. 
58  santagata r., 36-e-me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 

(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 363. 
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germaniaSi moqmedi „gaTavisuflebisagan dacvis aqtis“59 mixedviT, dasaqmebu-

lis mier valdebulebis darRvevis gamo xelSekrulebis moSlisas damsaqmebelma 

unda gaiTvaliswinos oTxi winapiroba: obieqturi garemoeba imisa, rom dasaqme-

bulma namdvilad daarRvia xelSekrulebiT nakisri valdebuleba, momavalSi dar-

Rvevis riski unda iyos maRali, damsaqmeblis interesma unda gadawonos dasaqme-

bulis interesi da, bolos, xelSekrulebis Sewyveta unda iyos erTaderTi gamosa-

vali arsebuli situaciidan. magaliTad, ar unda arsebobdes dasaqmebulis sxva 

poziciaze gadayvanis SesaZlebloba.60 

germanul samarTalSi gaTavisuflebis sakmaris safuZvlad miiCneva, magali-

Tad, dasaqmebulis samuSaoze pativsadebi mizezis gareSe ganzraxi da araerTje-

radi gamoucxadebloba, aseve pativsadebi safuZvlis arsebobisas dasaqmebulis 

mier damsaqmeblisaTvis Sesabamisi wesiT Seutyobinebloba;61 samuSaos gacdena 

avadmyofobis momizezebiT da damsaqmeblis ganzrax SecdomaSi Seyvana;62 damsaq-

meblis Tanxmobis gareSe SeTavsebiT samuSaoze konkurent dawesebulebaSi dasaq-

meba, aseve „loialobis valdebulebis“ sxvagvari darRveva, Tu is akrZalulia 

xelSekrulebiT;63 agreTve, usafrTxoebis zomebis ugulebelyofa, rodesac aseTi 

qmedeba obieqturad mniSvnelovan safrTxeebs ukavSirdeba.64 

italiaSi dasaqmebuli SesaZloa, gaTavisufldes samarTlian safuZvelze 

dayrdnobiT, rogoricaa, mag., Giusta causa, yovelgvari gafrTxilebisa Tu dasabu-

Tebuli subieqturi safuZvlis gareSe. Giusta causa ganmartebulia samoqalaqo ko-

deqsis 2119-e muxlSi da moicavs SemTxvevas, rodesac valdebulebebis darRveva 

imdenad seriozulia, rom SromiTi urTierTobis gagrZeleba aragonivrulia dam-

saqmeblisaTvis. Tumca am formulis mniSvneloba jer kidev Riaa da debatebis sa-

gania.65  

saqarTvelos sasamarTlo praqtikis analizis safuZvelze dgindeba, rom, ma-

galiTad, sasamarTlom erT SemTxvevaSi dasaqmebulis mier valdebulebis uxeSi 

darRvevis gamo masTan erTad uSualo xelmZRvanelis mimarT umkacresi zomis ga-

59  The Protection Against Dismissal Act (Kündigungsschutzgesetz) <http://www.eurofound.europa.eu/ efemi-
redictionary/protection-against-dismissal-1>, [20.12.2016]. 

60  Kirchner J., Kremp P.R., Magotsh M., Key Aspects of German Employment and Labour Law, Heidelberg, 
Germany, 2010, 141, citirebulia: sturua n., SromiTi xelSekrulebis moSla, Tsu-is 
iuridiuli fakulteti, `samarTlis Jurnali“, №1, 2015, 228.  

61  Preis, Staudinger OK, 626, Rn. 176, 177, citirebulia: CaCava s., Sromis xelSekrulebis nebaze 
damokidebuli da mxareTa nebisgan damoukidebeli Sewyveta – 2013 wlis 12 ivnisis 
cvlilebebiT damkvidrebuli axali klasifikacia, Sromis samarTlis uaxlesi cvli-
lebebis samarTlebrivi aspeqtebi, CaCava s. (red.), Tb., 2014, 105. 

62  iqve, Rn. 154, citirebulia: iqve, 105. 
63  iqve, Rn..21, aseve Preis, Staudinger OK, 626, Rn. 169 da Semdgomni, citirebulia: iqve, 106. 
64  iqve, Rn. 136 - ix. citirebulia: iqve, 107. 
65  santagata r., 36-e-me-40 muxlebi, saqarTvelos Sromis kodeqsis komentari, boroni a. 

(red.), T. berikelaSvilis Targmani, zaaliSvili v. (red.), Tb., 2016, 363. 
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moyeneba — samsaxuridan gaTavisufleba — ar miiCnia mizanSewonilad,66 Tumca meo-

re SemTxvevaSi daqvemdebarebulis mier valdebulebis uxeSi darRveva aseve gaxda 

uSualo xelmZRvanelis gaTavisuflebis marTlzomieri safuZveli, radgan dad-

ginda, rom uSualo xelmZRvaneli ganzrax malavda daqvemdebarebulis mier Sina-

ganawesis uxeSi darRvevis faqts.67  

 swored aRniSnulidan gamomdinare, aucilebelia, rom valdebulebis uxeSi 

darRvevis safuZvliT SromiTi xelSekrulebis Sewyvetisas detalurad Semowmdes 

rogorc darRvevis simZime, aseve misi sixSire, miyenebuli ziani da aseve mxedve-

lobaSi iqnes miRebuli samomavlod darRvevis Cadenis albaTobis xarisxic, ro-

gorc es germanuli kanonmdeblobiTaa gaTvaliswinebuli. 

6. daskvna

daskvnis saxiT SeiZleba iTqvas, rom valdebulebis uxeSi darRvevis safuZ-

vliT SromiTi xelSekrulebis Sewyveta aris erT-erTi yvelaze problematuri sa-

kiTxi SromiT urTierTobebSi. amgvari safuZvliT SromiTi urTierTobisas Sesa-

mowmebelia Semdegi garemoebebi: 

 namdvilad dairRva Tu ara koleqtiuri da individualuri xelSekruleba

an Sromis Sinaganawesi; 

 Sesamowmebelia, ra saxis darRveva iyo, kerZod, Sesafasebelia darRvevis

simZime, ramdenad uxeSi xasiaTi hqonda darRvevas, pirveli iyo Tu sistematiuri 

xasiaTis, ra saxis ziani gamoiwvia da a.S.; 

 Sesamowmebelia, ramdenad adekvaturi iyo darRvevisaTvis gamoyenebuli

sanqcia darRvevis xarisxisa. xom ar SeiZleboda, gamoyenebuli yofiliyo romeli-

me sxva disciplinuri RonisZieba, nacvlad samsaxuridan gaTavisuflebisa; 

 Sesamowmebelia, mieca Tu ara saSualeba samsaxuridan gaTavisuflebul

pirs, waredgina raime argumentebi da emarTlebina Tavi, vidre igi gaTavisuflde-

boda samsaxuridan. 

sSk ar miuTiTebs aRniSnuli garemoebebis detalurad Semowmebis valdebu-

lebaze, rac mis xarvezad unda CaiTvalos. amitom sasamarTloSi saqmis ganxilvi-

sas saWiro xdeba samoqalaqo kodeqsiT dadgenili xelSekrulebis Sewyvetis sa-

fuZvlebis miTiTeba, sadac ufro detalurad aris gawerili xelSekrulebis Sewy-

vetis winapirobebi da procedurebi. swored am mizniT aris ganpirobebuli, rom 

gansaxilvel naSromSic valdebulebis darRvevis safuZvliT SromiTi xelSekru-

lebis Sewyveta ganxilulia samoqalaqo kodeqsis Sesabamis normebTan mimarTebiT.  

66  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 18 martis 
№as-1276-1216-2014 gadawyvetileba. 

67  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 7 ivlisis 
№2b/4864-14 ganCineba. 
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evrokavSiris samarTlis, aseve, germaniisa da italiis Sromis kanonmdeblo-

baTa mimoxilvam da sasamarTlo praqtikis analizma naTeli gaxada, rom, miuxeda-

vad ganxorcielebuli cvlilebebisa, saqarTvelos Sromis kodeqsiT gaTvaliswi-

nebuli valdebulebis uxeSi darRvevis safuZvliT xelSekrulebis Sewyvetis in-

stituti ar aris srulyofilad mowesrigebuli da kvlav saWiroebs daxvewas. 
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gvanca maRraZe 

mewarme subieqtis direqtoris/xelmZRvanelisa da 
partnioris/aqcioneris piradi pasuxismgeblobis  

sakiTxisaTvis 

statiaSi ganxilulia piradi pasuxismgeblobis dakisrebis safuZvlebi,
upiratesad, qarTuli samewarmeo samarTlis mixedviT, Tumca aseve moicavs 

mcire SedarebiTsamarTlebriv analizs sakiTxTan mimarTebiT. yuradReba, 
ZiriTadad, gamaxvilebulia piradi pasuxismgeblobis dakisrebis safuZvle-

bis praqtikaSi adaptaciaze da warmodgenilia ramdenime sasamarTlo ga-
dawyvetilebis analizi, ris safuZvelzec daskvnis saxiT ixilavT gansxvave-

bas dogmatur da praqtikaSi gamoyenebul safuZvlebs Soris. 
statiis pirveli Tavi zogad warmodgenas Seuqmnis mkiTxvels gansaxil-

vel sakiTxze da piradi pasuxismgeblobis arsis Sesaxeb; meore Tavi mieZRvna 

statiis saTaurSi arsebuli cnebis — „xelmZRvanelis“ — ganmartebas, raTa 
mkiTxvelisaTvis naTeli gaxdes, korporaciuli mmarTvelobis romeli su-

bieqtis pasuxismgeblobas exeba statia da ar darCes yuradRebis miRma is 
xelmZRvaneli piri, romelsac ar ukavia direqtoris Tanamdeboba, magram 

monawileobs mmarTvelobiT saqmianobaSi da, maSasadame, akisria xelmZRvane-
lis movaleobebi. 

piradi pasuxismgeblobis mokle SedarebiTsamarTlebrivi analizis Sem-

dgom ganxilulia qarTul samewarmeo samarTalSi arsebuli realoba. aq pi-
radi pasuxismgeblobis gansazRvris sakiTxis problematuroba metad iCens 

Tavs, amitom am sakiTxs calke meoTxe Tavi daeTmo da mis qveTavebSi deta-
lurad iqna ganxiluli pasuxismgeblobis dakisrebis safuZvlebi. 

mecnierebasa da dogmatikaSi ganviTarebuli midgomebis realuri xor-
cSesxmis adgili, mogexsenebaT, aris praqtika — sasamarTlo. statiis mexuTe 

Tavi sasamarTlo praqtikis analizia, sadac gamokveTilia is safuZvlebi, 
romlebic sakmarisi aRmoCnda piradi pasuxismgeblobis dakisrebisaTvis. 

sakvanZo sityvebi: sakorporacio samarTali, gamWoli pasuxismgebloba, 
keTilsindisiereba, gulmodgineobis movaleoba, eTikuri normebi, uflebis 

borotad gamoyeneba. 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakul-
tetis doqtoranti.
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1. Sesavali

samewarmeo saqmianoba erT-erTi yvelaze mniSvnelovani sferoa, rac ganpiro-

bebulia misi pirdapiri kavSiriT qveynis ekonomikuri ganviTarebis donesTan, vi-

naidan mewarme subieqtebis siZliere saxelmwifo ekonomikis stabiluri ganviTa-

rebis garantiaa. Sesabamisad, saxelmwifos ekonomikis mdgradobis uzrunvelsayo-

fad TavisTavad mniSvnelovania samarTliani da stabiluri samoqalaqo brunvis 

SenarCuneba mewarmeTa Soris, rac, amasTanave, saWiroebs pasuxismgeblobis sa-

kiTxebis gansazRvras. dRes moqmedi „mewarmeTa Sesaxeb“ saqarTvelos kanoni are-

gulirebs sxvadasxva samarTlebrivi formis pasuxismgeblobis kriteriumebs, 

Tumca yvelaze sensitiuri nawili pasuxismgeblobis gansazRvris sakiTxTan mi-

marTebiT mmarTveli pirebis piradi pasuxismgeblobaa.  

piradi (personaluri) pasuxismgebloba kapitaluri tipis sazogadoebaSi 

gvxvdeba. zogadad, kapitaluri tipis sazogadoeba, kanonis ganmartebidan gamom-

dinare, mxolod sakuTari qonebiT agebs pasuxs. misi pasuxismgebloba mesame pirTa 

winaSe Semofarglulia kapitalis1 odenobiT, Tumca arsebobs SemTxvevebi, rode-

sac kreditorTa moTxovna SesaZlebelia wayenebul iqnes piradad partniorTa, 

xelmZRvanelTa mimarT. am instituts „piercing the corporate veil“2 anu „gamWoli pasu-

xismgebloba“ ewodeba, rac korporaciis safarvelis gaWolvas niSnavs, rodesac 

sasamarTlo kreditors aZlevs SesaZleblobas, SeaRwios korporaciul mosasxam-

Si, raTa mewileebma/direqtorebma3 daakmayofilon kreditorTa moTxovnebi.4 

„mewarmeTa Sesaxeb“ saqarTvelos kanoni piradi pasuxismgeblobis sakiTxTan 

mimarTebiT mokrZalebulia. es normebi aSkara dispoziciurobiT xasiaTdeba da 

farTo diskrecias aniWebs sasamarTlos: erTi mxriv, „mewarmeTa Sesaxeb“ saqar-

Tvelos kanoni ganamtkicebs „pasuxismgeblobis SezRudvis“ instituts da miznad 

isaxavs sakuTrebis uflebisa da kerZosamarTlebrivi urTierTobis stabiluro-

bis uzrunvelyofas,5 partniorTa qonebisa da sawarmos qonebisagan gancalkevebis 

gziT; meore mxriv, pirad pasuxismgeblobas akisrebs xelmZRvanel pirebs arake-

Tilsindisieri an daudevari moqmedebis safuZvelze, riTac ubiZgebs ara mxolod 

direqtors, aramed partniors (romelic, xSir SemTxvevaSi, SesaZloa, saerTod ar 

monawileobdes sawarmos funqcionirebasa da xelmZRvanelobaSi) sawarmos saqmia-

1  kapitalSi igulisxmeba rogorc minimaluri sawesdebo kapitali, aseve sawarmos mTli-
ani qoneba, rac mis balanszea ricxuli. 

2  Bainbridge S.M., Abolishing LLC Veil Piercing, University of Illinois Law Review, University Press, 
Illinois, 2005, 79-80. 

3  mniSvnelovania, vis mimarT aris dayenebuli moTxovna da ra safuZvlebi arsebobs 
aseTi moTxovnisaTvis. 

4  burduli i., sawesdebo kapitali da misi funqciebi, wignSi: Tanamedrove sakorporacio 
samarTlis Teoriuli da praqtikuli sakiTxebi, Tb., 2009, 236-247. 

5  saqarTvelos sakonstitucio sasamarTlos 2014 wlis 29 ianvris gadawyvetileba 
№1/1/543, 4.  
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nobis mudmivi kontrolisa da masSi CarTulobisaken, rac uzrunvelyofs mewarme 

subieqtis sicocxlisunarianobas6. 

mogexsenebaT, „piradi pasuxismgebloba“ — personaluri pasuxismgebloba — 

Tavis TavSi moiazrebs konkretuli piris saxelze ricxuli qonebis xarjze Sesru-

lebul valdebulebas. es ar exeba sawarmos saxelze ricxul aqtivebs (kapitals). 

Sesabamisad, protesti, Tu ratom unda agos ama Tu im pirma piradi qonebiT pasuxi, 

sruliad bunebrivi da mosalodnelia im pirobebSi, rodesac kanoni iZleva saSua-

lebas, piradi qonebis dazRvevis upiratesobiT daafuZnos iuridiuli piri, rom-

lis pasuxismgebloba SezRudulia. maSasadame, piri (sawarmo) mis winaSe mdgar 

valdebulebebs masze ricxuli aqtivebis farglebSi pasuxobs. 

zogadad, piradi pasuxismgeblobis dakisrebis saSiSroeba aris prevenciis 

meqanizmi, sawarmom funqcionirebis sakiTxSi ar gadauxvios keTilsindisierebis 

princips da, amasTan, ar iqnes sawarmo gamoyenebuli rogorc samarTavi saSualeba 

mxolod da mxolod piradi sargeblis misaRebad, vinaidan mewarme subieqtis miza-

ni, rogorc amas kanonis 1-li muxlis me-2 punqti ganmartavs, aris mogebis miReba, 

marTlzomierebis farglebSi misive araerTjeradobis, damoukideblobisa da or-

ganizebulobis gaTvaliswinebiT. ganmartebisaTvis, mogeba ar unda iqnes gagebu-

li konkretuli xelmZRvanelobiTi uflebamosilebis mqone piris pirad sargeb-

lad, aramed es aris uSualod sawarmos saqmianobis Sedegi, romelic unda moxmar-

des isev sawarmos. mogeba gansxvavdeba dividendisagan, romelsac partniorebi 

iReben pasivebisa da aqtivebis Sejerebis safuZvelze sufTa mogebis saxiT. rode-

sac sazogadoebis „wminda qonebis“ Rirebuleba, aqtivs gamoklebuli sazogadoe-

bis valebi, kanoniT gaTvaliswinebul minimalur sawesdebo kapitals7 gadaaWar-

bebs, mxolod maSin SeiZleba sazogadoebaSi Semosuli qoneba mogebis saxiT ukve 

aqcionerebze gadanawildes.8 maSasadame, pasuxismgeblobis erT-erTi ganmsazR-

vreli kriteriumi aris mewarme subieqtis saqmianobis legitimuri mizani da xel-

mZRvaneli piris motivi. 

Tumca piradi pasuxismgeblobis dakisrebis safuZveli, romelsac kanoni pir-

dapir iTvaliswinebs, — es aris SezRuduli pasuxismgeblobis borotad gamoyene-

6  saqarTvelos sakonstitucio sasamarTlos 2014 wlis 29 ianvris gadawyvetileba 
№1/1/543, 4. 

7  `mewarmeTa Sesaxeb“ saqarTvelos kanonis 69-e muxlis me-6 punqti ganmartavs sawes-
debo kapitalis gansazRvrebas: „saqarTvelos kanonmdeblobaSi termini „sawesdebo 
kapitali“ SeiZleba gamoyenebuli iyos sazogadoebis dafuZnebisas misi kapitalis (Se-
natanebis jami), sazogadoebis sakuTari kapitalis, sazogadoebis aqciebis nominaluri 
Rirebulebis aqciebis raodenobaze namravlis, sawarmos partniorTa xmebis sruli 
raodenobis mniSvnelobiT“. amasTanave, gasaTvaliswinebelia, rom „minimalur sawes-
debo kapitals“, upirvelesi mniSvnelobiT, romelic saWiro iyo sazogadoebis da-
fuZnebisaTvis, qarTuli samewarmeo samarTali aRar iTvaliswinebs. Tumca wesdebiT 
SesaZloa, gaTvaliswinebul iqnes sawesdebo kapitali. 

8  burduli i., saaqcio samarTlis safuZvlebi, Tb., tomi I, 2010, 152. 
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ba, keTilsindisierebisa da erTgulebis principis darRveva, rasac iTvaliswinebs 

„mewarmeTa Sesaxeb“ saqarTvelos kanonis 3.6 da 9.6 muxlebi. am muxlebSi naTlad 

Cans maTi dispoziciuri xasiaTic, rogorc zemoT aRiniSna, vinaidan rogorc ke-

Tilsindisiereba, aseve erTguleba abstraqtuli cnebebia da maT samarTlebriv 

definicias, ra Tqma unda, kanoni ar moicavs. Sesabamisad, mtkiceba imis Sesaxeb, 

iyo Tu ara esa Tu is qmedeba keTilsindisierebis principis an erTgulebis prin-

cipis farglebSi mxareTa SejibrebiToba, maTi poziciebis dasabuTeba, saboloo 

jamSi, sasamarTlos unda mivandoT, ramac, xSir SemTxvevaSi, SesaZloa, araiden-

tur, aramsgavs da urTierTsawinaaRmdego Sedegebamdec ki migviyvanos. 

statiis farglebSi ganvixilav im sasamarTlo gadawyvetilebebs, romlebic 

Seexeba personaluri pasuxismgeblobis dakisrebis sakiTxebs. Sefasebuli iqneba 

TiToeulis faqtobrivi garemoebebi, piradi pasuxismgeblobis dakisrebis an ase-

Ti pasuxismgeblobisagan gaTavisuflebis safuZvlebi, rac saSualebas mogvcems, 

Sori xedidan SevafasoT suraTi, rogor xorcieldeba marTlmsajuleba gansaxil-

vel sakiTxTan mimarTebiT, ra xarvezi arsebobs kanonmdeblobaSi da rogor SeiZ-

leba aRmoifxvras igi. 

 
2. xelmZRvanelis zogadi cneba 

 
amerikis sakorporacio samarTlisaTvis damaxasiaTebelia marTvis delegi-

rebuli modeli, sadac mxolod direqtori ar ikavebs menejerul Tanamdebobas. 
direqtorTan erTad kompaniis funqcionirebaSi monawileoben menejerebi da 
oficrebi, prezidenti, komisioneri da sxv., Tumca maT ar aqvT Tanabari ufleba-

mosileba. magaliTisTvis, menejeri SeiZleba xelmZRvanelobdes resursebs, Ta-

namSromlebs, garkveul proeqtebsa da programebs, da is aseve SesaZloa iyos 
droebiTi kadric. rac Seexeba direqtors, misi uflebamosileba ufro farTomas-

Stabiania, vinaidan swored is gaxlavT kanonis Tanaxmad pasuxismgebeli piri kom-

paniis xelmZRvanelobasa da warmomadgenlobaze mesame pirebTan urTierTobaSi. 
rac Seexeba oficers, is aris korporaciis mier daqiravebuli piri, romelic 

SeiZleba iyos prezidenti, vice-prezidenti, pasuxismgebeli mdivani an finansuri 
ganyofilebis ufrosi. maT niSnavs kompaniis direqtorTa bordi da maTi pasuxis-

mgebloba gansxvavdeba maT mier dakavebuli Tanamdebobis mixedviT. Tumca ofi-

cerTa saerTo damaxasiaTebeli niSania is, rom maTze vrceldeba fiduciuri mova-

leobebi, rogorebicaa erTguleba da gulmodgineoba. 
swored amitom statia mimarTulia ara mxolod direqtoris, aramed sxva me-

nejerul Tanamdebobaze myofi pirebis piradi pasuxismgeblobis sakiTxze msje-

lobisaken da zogad WrilSi ganixilavs maT rogorc korporaciis xelmZRvanel 
pirebs. 
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3. piradi pasuxismgeblobis safuZvlebi

(SedarebiTsamarTlebriv WrilSi) 

gansxvavebiT qarTuli sakorporacio samarTlisagan, romelic Camoyalibebas 

daaxloebiT 1994 wlidan iwyebs, rodesac saqarTvelos parlamentma „mewarmeTa Se-

saxeb“ kanoni miiRo, misi `germanuli da amerikuli kolega~ ufro ganviTarebuli da 

srulyofilia, rac gamoixateba calkeuli sakiTxebis siRrmiseuli sakanonmdeblo 

mowesrigebiT. miuxedavad imisa, rom „mewarmeTa Sesaxeb“ saqarTvelos kanoni, ume-

teswilad, germanul sazogadoebaTa da savaWro samarTlis tandemis safuZvelze 

Seiqmna, dRes igrZnoba amerikuli samarTlis gavlenac, rac ganapiroba amerikaniza-

ciisaken miswrafebam da msoflioSi amerikuli sakorporacio samarTlis mimarT 

mozRvavebulma interesma.9 Tumca manam, sanam „mewarmeTa Sesaxeb“ kanoni im xarisxis 

dokumenti gaxdeba, romelTa sinTezic aris, mas sWirdeba daxvewa, sxvadasxva ganvi-

Tarebuli qveynebis samarTlebrivi praqtikis Seswavla da adekvaturad adaptireba 

saqarTveloSi arsebuli realobis gaTvaliswinebiT. Sesabamisad, gasakviri arcaa, 

rom qarTuli sakorporacio samarTlis doqtrina calkeul sakiTxebsa da, kerZod, 

statiis TemasTan mimarTebiT mwiria da srulyofas saWiroebs. 

amerikuli sakorporacio samarTali piradi pasuxismgeblobis dakisrebis 

mxriv sakmaod TavSekavebulia10. garda kanonismieri safuZvlebisa, romlebzec uf-

ro detalurad Semdgom visaubreb, mis TavSekavebulobas aseve ganapirobebs e.w. 

`samewarmeo gadawyvetilebaTa gansjis wesi“ (Business Judgment rule), romlis 

mixedviT: samewarmeo gansjis wesi xuTi fundamenturi wanamZRvridan miRebuli 

samarTlebrivi silogizmia11 da am xuTi wanamZRvris arsi, romelic qmnis „business 
judgment rule“-s, aseTia: direqtorTa bordis gadawyvetileba, sadac direqtors ar 

gaaCnia pirdapiri an/da arapirdapiri piradi interesi, romelic miRebulia yvela 

saWiro, adekvaturi informaciis safuZvelze da yvela alternativis gulmodgi-

ned Seswavlis Semdeg. Tu dadasturdeba, rom gadawyvetileba miRebulia keTil-

sindisierad, im gagebiT, rom es racionalurad Seesabameba korporaciis miznebs, 

sasamarTlos mxridan ar moxdeba Careva, momavalSi raime saxiT akrZalva an piradi 

pasuxismgeblobis dayeneba direqtorebis mimarT im zianisTvis, romelic dadga, 

im SemTxvevaSic ki, Tu direqtoris gadawyvetileba aRmoCndeba ugunuri da gamo-

iwvevs danakargs korporciisaTvis an aqcionerebisaTvis.12 es instituti aris uSu-

9  burduli i., saaqcio samarTlis safuZvlebi, t. I, Tb., 2010, 94. 
10  amaze detalurad ixileT: Gerding E., Directors Personal Liability for Corporate Faults in the United 

States, 2009.  
11  silogizmi – deduqciuri daskvna, rodesac ori mocemuli msjelobidan (wanamZRvri-

dan) gamodis mesame (daskvna), ucxo sityvaTa leqsikoni, <http://www.nplg.gov.ge/gwdict/ 
index.php?a=term&d=3&t=36786>, [23.01.2017]. 

12  Drexler D. A., Black L. S., Sparks G.A., Delaware Corporation Law and Practice, LexisNexis, Dayton, Ohio, 
2010, 8-15. 
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alod direqtorTa damcavi meqanizmi, romelic moqmedebas iwyebs maSin, rodesac 

dava direqtoris winaaRmdeg warmoebs sasamarTlo instanciaSi. Tu direqtoris 

moqmedebam, miuxedavad imisa, rom misi moqmedeba kanonTan Sesabamisi iyo, romel-

mac gamoiwvia ziani da am zianis anazRaurebas sawarmo (aqcioneri, partniori) 

akisrebs direqtors, man Tavi unda daicvas imis dadasturebiT, rom misi es moqme-

deba sawarmos interesis Sesabamisi iyo da, maSasadame, mamoZravebeli motivi mis 

mier garkveuli moqmedebis Sesrulebisa iyo ara zianis motana sawarmosTvis, ara-

med keTilsindisierebis, gulmodgineobisa da erTgulebis movaleobaTa gaTva-

liswinebiT korporaciisaTvis saukeTeso Sedegebis momtani. aseT SemTxvevaSi, sa-

samarTlo wyvets warmoebas im vadiT, ra vadiTac „specialistebi“13 SeZleben, ga-

moikvlion, Seesabameboda Tu ara direqtoris moqmedeba BJR-is principebs. sasa-

marTlo ar ikvlevs direqtoris gadawyvetilebas Sinaarsobrivad, is mxolod mis 

kanonTan Sesabamisobas — marTlzomierebas amowmebs.14 daskvnis miRebis Semdeg ki 

ganaxldeba warmoeba, xolo Tu dadasturdeba, rom direqtoris gadawyvetileba 

Seesabameba im gadawyvetilebas, romelsac analogiur pirobebSi da analogiur Ta-

namdebobaze myofi saRad moazrovne piri miiRebda yvela im principis dacviT, 

romlebic zemoT vaxsene, maSin misi piradi pasuxismgebloba gamoiricxeba. winaaR-

mdeg SemTxvevaSi ki, direqtorisaTvis piradi pasuxismgeblobis dakisreba garda-

uvalia. amasTanave aRsaniSnavia, rom samewarmeo gansjis wesi moqmedebs mxolod 

direqtoris mier miRebul gadawyvetilebasTan dakavSirebuli davis SemTxvevaSi 

da ar exeba direqtoris, rogorc mmarTveli piris, mier kontrolis funqciebTan 

dakavSirebul urTierTobebs. am ukanasknel SemTxvevaSi direqtorTa mxridan mo-

valeobaTa darRveva sruliad eqvemdebareba sasamarTlo kontrols.15 

 maSasadame, sakorporacio samarTlis amerikuli modeli maqsimalurad 

icavs direqtorebs da maTTan erTad aqcionerebs/partniorebs piradi pasuxis-

mgeblobis dakisrebisagan. amaze metyvelebs aseve amerikis sasamarTlo gadawyve-

tilebaTa simcire, sadac piradi pasuxismgeblobis dakisreba dakmayofilebul iq-

na. zogadad, sasamarTloebi advilad ar akisreben amgvar pasuxismgeblobas da mas 
„the rare exception“-ad16 ganixilaven, im principidan gamomdinare, rom piradi pasu-

xismgeblobis dakisreba pirdapir kavSirSia sawarmos korporaciuli formis ugu-

lebelyofasTan da, maSasadame, es Zirs uTxris korporaciul gaerTianebaTa arse-

                         
13  `specialisti“ am konteqstSi SesaZloa, mravali mniSvnelobiT iqnes gagebuli. mTa-

varia, ra saxis faqtebia Sesaswavli da vin aris specialuri codnis mqone. es SesaZloa 
iyos finansisti, auditori, riskfaqtorTa ganmsazRvreli piri, specialuri komisiis 
wevrebi, romlebic komisiis funqcionirebis farglebSi Sesabamis codnas floben 
biznesis sworad dagegmvisa da warmarTvis sakiTxebSi.  

14  Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorpora-
cio samarTalSi, Tb., 2006, 219. 

15  Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorpora-
cio samarTalSi, Tb., 2006, 220. 

16  iSviaTi gamonaklisi (qarT.). 
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bobis upirveles mizans17. rogorc komentatorebi ganmartaven, SezRuduli pasu-

xismgeblobis arsi „mozRvavebul socialur upiratesobebSia“18, miuxedavad amisa, 

samarTali arasodes aRiarebs korporaciis gancalkevebul arsebobas misi par-

tniorebisagan, rodesac amas mivyavarT usamarTlobisaken.19 den vormserma Tavis 

naSromSi, sadac Sejamebulia adreuli meoce saukunis midgoma SezRuduli pasu-

xismgeblobis mimarT, wers: „rodesac korporaciuli formis koncefcia gamoiye-

neba im mizniT, rom moatyuos kreditori, Tavidan aicilos arsebuli valdebule-

bebi, gverdi auaros kanons, miaRwios da uzrunvelyos monopolia, an daicvas TaR-

liToba da sxva saxis marTlsawinaaRmdego qmedeba, sasamarTloebi gverdze gawe-

ven korporaciul bades (mosasxams), radgan kompanias CaTvlian cocxal organiz-

mad da misi aqcionerebis mimarT aRasruleben samarTals~.20 

 amgvarad, miuxedavad korporaciuli formis dacvisa da SenarCunebisa, ka-

nonmdebeli iTvaliswinebs korporaciuli safarvelis gaWolvis (piradi pasuxis-

mgebloba) safuZvlebs, romlebic aseve prevenciis meqanizmia, Tumca am SemTxveva-

Si is icavs Tavad korporaciul organizms arakeTilsindisieri xelmZRvanelobi-

sagan. arsebobs garemoebebi, romelTa arsebobac sasamarTlos aZlevs saSualebas, 

„gverdze gadados“ korporaciuli formis legitimuri arsi da gaWolos pasuxis-

mgebloba. magaliTad, amerikuli sakorporacio samarTali icnobs termin „alter 

ego“-s,21 romelic Tavis TavSi gulisxmobs sawarmos gamoyenebas, rogorc instru-

mentis an damxmare saSualebisas mxolod da mxolod piradi interesebisaTvis. iva-

raudeba, rom „alter ego“ saxezea maSin, roca korporaciaSi ikveTeba iseTi saer-

To interesi da mmarTveloba, romlebic aCerebs korporaciis, rogorc gancalke-

vebuli piris, arsebobas. alter egos Teoriis Camosayalibeblad, romelic perso-

                         
17  „saboloo jamSi, sasamarTloebi advilad ar axdenen sawarmos formis ignorirebas, 

radgan es ewinaaRmdegeba erT-erT upirveles mizans korporaciis daarsebisas“. ix. 
Dietel v. Day, State Arizona Dictrict court, 492 P. 2d 455. 

18  “gross social benefits“. 
19  Morrissey D.J., Piercing All the Veils: Applying an Established Doctrine to a New Business Order, Word 

Press, San Francisco, 2007, 541. 
20  `When  the conception of corporate antity is employed to to defraund creditors, to evade an ewisting obli-

gation, to circumvent a statute, to achieve or perpetuate monopoly, or to protect knavery or ccime, the courts 
will draw aside the wev of entity, will regard the corporate company asan association of live, op-an-dound, 
men an women sharehddens. And will do iustice berween real persons~. 

21  „roca fizikuri an iuridiuli piri ise dominirebs da akontrolebs sxvas, rom aqcevs 
mas instrumentad an damxmare saSualebad, sasamarTloebi ignorirebas ukeTeben 
korporaciuli subieqtis samarTlebrivi fiqciis arsebobas“, citireba: Gatecliff v. Great 
Republic Life Ins. Co., 170 State Arizona District Court, 34, 37, 821 P.2d 725, 728 (1991), romelic 
aseve gamoyenebul iqna saqmeze: Walker v. Southwest Mines Dev. Co., 52 State Arizona District 
Court, 403, 414-415, 81 P.2d 90, 95 (1938). detalurad ix.: Sparkman A., Will Your Veil be Pierced? 
How Strong is Your Entity’s Shield? Piercing the Veil, Alter Ego, and Other Bases for Holding an Owner 
Liable for Debt of an Entity, <https://ssrn.com/abstract=2676250 or http://dx.doi.org/10.2139/ssrn. 
2676250>, [22.10.2015]. Bainbridge S.M., Abolishing Veil Piercing, University press, Illinois, 2000; Oh 
P.B., Veil-Piercing Unbound, University Press, Pittsburgh, 2011, <http://d-scholarship.pitt.edu/26042/ 
1/93_B.U._L._Rev._ 89_%282013%29.pdf>.  
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nalur pasuxismgeblobis dakisrebis safuZveli SesaZloa gaxdes, mniSvnelovania 

ori winapirobis arseboba: a) sawarmoze erTiani kontroli (Unity of Control) da b) 

faqti, rom sawarmos formis dacva gamoiwvevs TaRliTobisa da usamarTlobis wa-

xalisebas22.23 rogorc arizonis Statis sasamarTlo Tavis 2012 wlis 27 Tebervlis 

gadawyvetilebaSi ganmartavs, es ori winapiroba faqtebze dafuZnebuli gansazR-

vrebaa, romelic moiTxovs, pirvel rigSi, konkretuli saqmis faqtobrivi garemo-

ebebis Seswavlas. maSasadame, rogorc aRiniSna, rTulia iseTi konkretuli winapi-

robebis Camoyalibeba personaluri pasuxismgeblobis dakisrebisaTvis, romlebic 

TiToeul SemTxvevas identurad moergeba. amasve adasturebs amerikis arizonis 

Statis sasamarTloc Tavis gadawyvetilebaSi, romelic garkveulwilad mouwo-

debs iuristebs, faqtobrivi garemoebebis Sejamebis safuZvelze moxdes Sesabami-

sobis dadgena.24 

msgavsad qarTuli sakorporacio samarTlisa, arc amerikis sakorporacio sa-

marTali ar icnobs gamWoli pasuxismgeblobis normatiul mowesrigebas im donze, 

ra donezec Tavad es institutia ganviTarebuli. metic, bizneskorporaciebis mo-

deluri kanoni (The Model Business corporation Act25) ganmartavs, rom partniorebi ar 

ageben pasuxs piradad kompaniis valdebulebebisaTvis, Tu wesdebiT (sadamfuZneb-

lo aqtiT) sxva ram ar aris gaTvaliswinebuli, an partniori piradad ar gaxdeba 

pasuxismgebeli misive qmedebisa da saqmianobis gamo26. miuxedavad amisa, sasamar-

Tloebi iReben gadawyvetilebas korporaciuli safarvelis gaWolvasTan dakavSi-

rebiT Sesabamisi safuZvlebis arsebobisas, rogorebicaa: qvekapitalizacia, for-

malobebis daucveloba, arakeTilsindisieri damokidebuleba, erTgulebisa da 

gulmodgineobis movaleobaTa darRveva, qonebis aRreva da sxv. garda xsenebuli-

sa, personaluri pasuxismgeblobis dakisrebis safuZveli, romelsac, amavdrou-

lad, qarTuli samewarmeo samarTalic icnobs, aseve SeiZleba iyos sawarmos kor-

                         
22  Observance of Corporate Form Would Promote Fraud or Injustice citireba: Mitchell R.J., Alter Ego 

Doctrine and Piercing the Corporate Veil, <https://www.mitchell-attorneys.com/piercing-corporate-veil>. 
23  Pimal Property, Inc. v. Capital Ins. Group, Inc., 2012 U.S. Dist. LEXIS 24172, State Arizona district Court. 
24  Sead.: Morrissey D.J., Piercing All the Veils: Applying an Established Doctrine to a New Business Order, 

WordPress, San Francisco, 2007, 542. 
25  mogexsenebaT, amerikis samarTali ufro Statebis samarTalia, vidre federaluri sa-

marTlis sistema, amitom, Statebis mixedviT, sakanonmdeblo regulaciebi gansxvav-
deba. gansxvavebebi axasiaTebs aseve sakorporacio samarTalsac da swored amitom 
meore msoflio omis Semdgom, 1950 wels, ABA-is sakorporacio samarTlis komitetis 
(komiteti) mier Seiqmna bizneskorporaciebis Sesaxeb modeluri kanoni – MBCA, rom-
lis mizani iyo korporaciul samarTalSi arsebuli gansxvavebebis gamo warmoSobili 
gaugebrobebisa da mozRvavebuli saCivrebis daregulireba. dRes MBCA moqmedebs 24 
StatSi. Tumca daaxloebiT 20 wlis Semdgom, 1969 wels, komiteti daeTanxma kanonis 
arsebiTi gadaxedvis iniciativas da 1984 wels miiRes sruliad ganaxlebuli kanoni 
RMBCA – Revised Model Business Corporation Act. ix. <http://www.lexisnexis.com/documents/pdf/ 
20080618091347_large.pdf> 

26  Thompson R.B., Piercing the Corporate Veil: an Empirical Study, Cornell Law Review, 1991, 1041, 
<http://scholarship.law.cornell.edu/clr/vol76/iss5/2>. 
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poraciuli formis borotad gamoyeneba, maSasadame, Tu piri Seecdeba, sawarmos 

saSualebiT gverdi auaros kanoniT an xelSekrulebiT nakisr valdebulebas an 

TaRliTurad ziani miayenos mesame pirs,27,28 razec saubrobda kidevac den vormse-
ri29. „mewarmeTa Sesaxeb“ saqarTvelos kanonis 3.6 muxli swored SezRuduli pasu-

xismgeblobis formis borotad gamoyenebis SemTxvevaSi akisrebs pirad pasuxis-

mgeblobas xelmZRvanel pirebs da xelmZRvanel pirebSi ar igulisxmeba mxolod 

wesdebiT, sadamfuZneblo dokumentiT an amonaweriT gaTvaliswinebuli piri, ara-

med is, vinc realurad axorcielebda kontrols maTze, ereoda sawarmos saqmiano-

baSi da SeeZlo, gavlena moexdina gadawyvetilebebze. 

germaniaSi gamWoli pasuxismgeblobis (germanulad: urchgriff30) dogmatur sa-

fuZvlebad ganixileba direqtoris mxridan fiduciuri movaleobebis darRveva31, 

damatebiT partniorTa/aqcionerTa mxridan araadekvaturi kapitalizacia da qo-

nebis aRreva, zegavlenis moxdena sawarmos menejmentze (Akt-s §117-e paragrafi), 

dumilis valdebuleba da sxv. am valdebulebaTa darRveva qmedebiT an umoqmedo-

biT, ramac ziani miayena sazogadoebas an mesame pirebs sazogadoebis saxeliT, iw-

vevs maT pasuxismgeblobas piradad, mTeli TavianTi qonebiT.32 am wesidan arsebobs 

gamonaklisi, romelsac iTvaliswinebs germaniis saaqcio kanonis §93-is pirveli 

abzacis meore winadadeba, sadac garkveulwilad igrZnoba amerikuli Business 
Judgment Rules-is gavlena: „movaleobis darRveva ar arsebobs, roca gamgeobis wevrs 

gadawyvetilebis miRebisas gonivrulad SeeZlo evarauda, rom igi saTanado in-

formaciis safuZvelze sazogadoebis sakeTildReod moqmedebda“.33 miuxedavad 

yvelafrisa, gamWoli pasuxismgeblobis instituti germaniis samarTalSi, da ara 

mxolod, rCeba mimobneuli da Camouyalibebeli. Sesabamisad, sasamarTlo amgvar 

pasuxismgeblobas iyenebs, rogorc ukanasknel formas, zemoT gaTvaliswinebuli 

safuZvlebis arsebobisas. 

27  Thompson R.B., Piercing the Corporate Veil: an Empirical Study, Cornell Law Review, 1991, 1042-43, 
<http://scholarship.law.cornell.edu/clr/vol76/iss5/2>.  

28  maRraZe g., `subsidiuri pasuxismgeblobis“ dogmaturi safuZvlebi qarTul samar-
TalSi: arsebuli praqtikis Teoriuli analizisaTvis (xelnaweris saxiT), samagistro 
naSromi, 2016, 12. 

29  ix. iqve, 7.  
30  Frat A., Michon D., Lifting the Corporate Veil: Limited Liability of the Company Decision-Makers 

Undermined? Analysis of English, U.S., German, Czech and Polish Approach, <http://www.commonla-
wreview.cz/lifting-the-corporate-veil-limited-liability-of-the-company-decision-makers-undermined-
analysis-of-englishus-german-czech-and-polish-approach>, 2006, 24. 

31  Farat A., Michon D., Lifting the Corporate Veil: Limited Liability of the Company Decision-Makers Under-
mined? Analysis of English, U.S., German, Czech and Polish Approach, <http://www.commonlawre-
view.cz/lifting-the-corporate-veil-limited-liability-of-the-company-decision-makers-undermined-analysis-
of-englishus-german-czech-and-polish-approach> (22.01.2017). 

32  maRraZe g., `subsidiuri pasuxismgeblobis“ dogmaturi safuZvlebi qarTul samar-
TalSi: arsebuli praqtikis Teoriuli analizisaTvis (xelnaweris saxiT), samagistro 
naSromi, 2016, 19. 

33  Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorpo-
racio samarTalSi, Tb., 2006, 199. 
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saqarTvelos samewarmeo samarTlis normatiuli mowesrigeba icnobs piradi 

pasuxismgeblobis dakisrebis Semdeg safuZvlebs: a) SezRuduli pasuxismgeblobis 

samarTlebrivi formis borotad gamoyeneba (me-3 muxlis me-6 punqti)34, b) dominan-

ti partnioris mier Tavisi dominanturi mdgomareobis borotad gamoyeneba (me-3 

muxlis me-8 punqti)35, g) sazogadoebis saqmeebis gaZRola keTilsindisierebis 

principis daucvelad (me-9 muxlis me-6 punqti)36, d) sazogadoebis saqmianobasTan 

dakavSirebuli informaciis dacva (me-9 muxlis me-6 punqti)37, e) interesTa kon-

fliqtis wesebis darRveva (me-9 muxlis me-5 punqti)38 da v) gulmodgineobis mova-

leoba (56-e muxlis me-4 punqti)39. statiis farglebSi yuradRebas gavamaxvileb 

ramdenime maTganze. 

                         
34  „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-3 muxlis me-6 punqti: „komandituri sa-

zogadoebis SezRuduli partniori, SezRuduli pasuxismgeblobis sazogadoebis, 
saaqcio sazogadoebisa da kooperativis partniorebi sazogadoebis kreditorebis 
winaSe pasuxs ageben piradad, Tu isini borotad gamoiyeneben pasuxismgeblobis 
SezRudvis samarTlebriv formebs“. 

35  iqve, me-3 muxlis me-8 punqtis pirveli winadadeba: „Tu sawarmos dominantma 
partniorma ganzrax gamoiyena Tavisi dominanturi mdgomareoba am sazogadoebis 
sazianod, man danarCen partniorebs unda gadauxados Sesabamisi kompensacia“. 

36  iqve, me-9 muxlis me-6 punqti: xelmZRvanelebi da „sameTvalyureo sabWos wevrebi 
sazogadoebis saqmeebs unda gauZRvnen keTilsindisierad; kerZod, zrunavdnen ise, 
rogorc zrunavs analogiur Tanamdebobaze da analogiur pirobebSi myofi 
Cveulebrivi, saRad moazrovne piri, da moqmedebdnen im rwmeniT, rom maTi es moq-
medeba yvelaze xelsayrelia sazogadoebisaTvis. Tu isini ar Seasruleben am mova-
leobas, sazogadoebis winaSe warmoSobili zianisTvis pasuxs ageben solidarulad, 
mTeli Tavisi qonebiT, pirdapir da uSualod“. 

 amasTanave, sayuradReboa komanditur sazogadoebaSi SezRuduli partnioris 
(komanditis) samarTlebrivi mdgomareoba personalur pasuxismgeblobasTan mimar-
TebiT, vinaidan komanditebi ar monawileoben sazogadoebis saqmianobaSi da, 
Sesabamisad, Sexeba ar aqvT sawarmos mier ganxorcielebul ama Tu im qmedebasTan. isini 
pasuxismgebelni arian sawarmos valdebulebebisaTvis gansazRvruli sagarantio 
Tanxis farglebSi (muxli 34). am wesidan gamonaklisia 37-e muxlis meore punqti: „Tu 
erT-erT SezRudul partniors (komandits) sawarmos wesdebiT miniWebuli aqvs 
uflebamosileba, ganaxorcielos iuridiuli mniSvnelobis moqmedebani, romlebic 
scildeba Cveulebrivi mindobilobis farglebs, igi pasuxs agebs am kanonis me-9 
muxlis me-6 punqtiT dadgenili wesebis mixedviT.“ 

37  iqve, me-9 muxlis me-6 punqtis meore abzaci: xelmZRvanelebsa da „sameTvalyureo 
sabWos wevrebs, aseTis arsebobisas, partniorTa krebis winaswari Tanxmobis gareSe 
ufleba ara aqvT, piradi sargeblis miRebis mizniT gamoiyenon sazogadoebis saq-
mianobasTan dakavSirebuli informacia, romelic maTTvis cnobili gaxda TavianTi 
movaleobebis Sesrulebis an Tanamdebobrivi mdgomareobis gamo.“ 

38  iqve, me-9 muxlis me-5 punqtis bolo abzacis pirveli winadadeba: Tu xelmZRvane-
lobaze uflebamosili pirebis mier `interesTa konfliqtis wesebis darRvevisas 
sazogadoebas miadga ziani, damrRvevi valdebulia… aanazRauros ziani.“ 

39  iqve, 54-e muxlis me-4 punqtis pirveli winadadeba: „direqtorebma keTilsindisierad 
da gulmodgined unda Seasrulon dakisrebuli amocanebi. Tu direqtori ar Seas-
rulebs Tavis movaleobas, igi valdebulia, aunazRauros sazogadoebas miyenebuli 
zarali.“ amasTan, amave punqtis meore winadadebis mixedviT, anazRaureba unda moxdes 
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4. piradi pasuxismgeblobis dakisrebis safuZvlebi qarTul

samewarmeo samarTalSi 

4.1. SezRuduli pasuxismgeblobis formis borotad gamoyeneba 

zogadad, uflebis borotad gamoyenebas samoqalaqosamarTlebriv urTierTo-

bebSi, upirveles yovlisa, krZalavs saqarTvelos samoqalaqo kodeqsis 115-e mux-

li40 da awesebs samoqalaqo uflebis marTlzomieri gamoyenebis valdebulebas. 

normis ganmartebidan naTlad irkveva, Tu ra SeiZleba CaiTvalos uflebis „boro-

tad gamoyenebad“. aq saubaria uflebis iseT ganxorcielebaze, romlis mizania mar-

tooden sxvisTvis zianis miyeneba. maSasadame, pirma (fizikuri, iuridiuli) kanoniT 

miniWebuli ufleba unda ganaxorcielos ise, rom amiT ziani ar miadges sxvas. maT 

gaazrebuli unda hqondeT, rom, rogorc samarTalurTierTobis uflebaunarian da 

qmedunarian subieqtebs aqvT uflebebi, aseve akisriaT garkveuli kanoniT gansazR-

vruli movaleobebi, rac, pirvel rigSi, sxvisi uflebebisadmi pativiscemasa da gan-

sakuTrebul gulisxmierebas gulisxmobs. 

mewarmeTa kanoni kapitaluri tipis sazogadoebebs aniWebs uflebas, mewarme 

subieqtis daarsebis SemTxvevaSi, isargeblon SezRuduli pasuxismgeblobis privi-

legiiT, Tumca es ar gulisxmobs maTi mxridan TviTneburi da piradi interesebidan 

gamomdinare moqmedebas. miTumetes, rodesac es moqmedebebi mimarTulia uSualod 

sawarmosaTvis zianis motanisaken. „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-3 

muxlis me-6 punqti pirad pasuxismgeblobas akisrebs partniorebs, Tu isini boro-

tad isargebleben im privilegiiT, romelic kanonis Tanaxmad aqvT maT miniWebuli, 

rogorc iuridiul pirs. SezRuduli pasuxismgebloba Tavisi arsiT mimarTulia 

biznesis ganviTarebisaken, investorTa waxalisebisaken, raTa maT hqondeT motiva-

cia, daabandon finansuri saxsrebi garkveul saqmianobaSi da SesaZlo ararentabe-

luri saqmianobis SemTxvevaSi dazRveulni iyvnen piradi qonebiT pasuxismgeblobi-

sagan. Tumca, mogexsenebaT, im pirobebSi, rodesac biznesi da, zogadad, ekonomiku-

ri urTierTobebi rTuldeba, problemebis winaSe mdgari sawarmos partniorma Se-

saZloa, saukeTeso variantad CaTvalos SezRuduli pasuxismgeblobis samarTleb-

rivi formis iseTi gamoyeneba, rom Tavidan aicilos personaluri pasuxismgebloba 

da amgvarad daicvas piradi qoneba. kanoni aseTi SemTxvevebis Tavidan asacileblad, 

imisTvis, rom SenarCunebuli iyos samarTliani biznesgaremo da ekonomikur urTi-

erTobebSi monawile pirTa Soris balansi, dacul iqnes keTilsindisieri kredito-

ris uflebebi, ukrZalavs partniors uflebis borotad gamoyenebas. 

piradad direqtoris qonebidan, xolo „Tu dadgenilia zianis faqti, maSin direq-
torebma unda daadasturon, rom isini saqmes uZRvebodnen am kanonis me-9 muxlis me-6 
punqtis Sesabamisad.“ 

40  ssk-is 115-e muxli: „samoqalaqo ufleba unda ganxorcieldes marTlzomierad. dauS-
vebelia uflebis gamoyeneba martooden im mizniT, rom ziani miadges sxvas“. 
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imisTvis, rom partnioris mier ganxorcielebuli moqmedeba CaiTvalos SezR-

uduli pasuxismgeblobis samarTlebrivi formis borotad gamoyenebad, mniSvne-

lovania, saxeze iyos: a) faqti, rom partniorma isargebla pasuxismgeblobis SezR-

udvis privilegiiT — maSasadame, man ganaxorciela moqmedeba „privilegiis“ arse-

bobis pirobebSi da winaaRmdeg SemTxvevaSi is am moqmedebas ar Caidenda, b) sawar-

mosaTvis zianis miyenebis faqti da g) mizezSedegobrivi kavSiri — rom, swored 

partnioris moqmedebam miayena sawarmos ziani. vinaidan borotad gamoyeneba Tavis 

TavSi negatiur Sedegs gulisxmobs, aSkaraa, rom saxeze unda iyos ziani, xolo am 

zianis gamomwvevi uSualod partnioris moqmedeba unda iyos, romelic man Caidina 

mxolod da mxolod imitom, rom mas miniWebuli hqonda SezRuduli pasuxismgeb-

lobis privilegia. 

rac Seexeba zianis arsebobas, saqarTvelos uzenaesi sasamarTlo gadawyveti-

lebaSi ganmartavs zianis cnebas da misi arsebobis mniSvnelobas41 personaluri ga-

dawyvetilebis dakisrebisaTvis. rogorc zemoT aRiniSna, zianis faqti unda iyos 

calsaxa da sasamarTlo, samoqalaqo kodeqsis danawesidan gamomdinare, aucileb-

lad miiCnevs oTxi winapirobis arsebobas: a)ziani, b) marTlsawinaaRmdego moqme-

deba, romelmac gamoiwvia es ziani, g) brali da d) mizezobrivi kavSiri damdgar Se-

degsa da marTlsawinaaRmdego moqmedebas Soris. am oTxi pirobidan erT-erTis 

ararseboba gamoricxavs pasuxismgbelobis dakisrebas. 

 

4.2. partnioris mier dominanturi mdgomareobis borotad gamoyeneba 
 
partnioris mxridan uflebis borotad gamoyeneba mxolod SezRuduli pasu-

xismgeblobis samarTlebrivi formis borotad gamoyenebiT ar gamoixateba. kanoni 

iTvaliswinebs aseve, partnioris, rogorc partniorTa krebaze dominanturi 

mdgomareobis mqone aqcioneris an aqcionerTa jgufis, maTive dominanturi mdgo-

mareobis borotad gamoyenebas. 

partnioris dominanturi mdgomareoba dakavSirebulia partnioris xmis uf-

lebasTan, romelic calsaxad partniorTa krebis gadawyvetilebaze gavlenis mox-

denis mqonea. maSasadame, umravlesobaSi myofi partnior(eb)i/aqcioner(eb)i, ro-

mel(eb)ic Tavisi xmis uflebas gamoiyenebs martooden im mizniT, rom amiT ziani 

miadges sawarmos, personaluri pasuxismgeblobis dakisrebis mxriv aq mniSvnelo-

ba ar aqvs, ganzrax Caidina Tu gaufrTxileblobiT, mTavari zianis faqtia. amasTa-

nave, borotad gamoyeneba uSualo kavSirSia erTgulebis movaleobasTan sazoga-

doebisa da Tanapartniorebis mimarT.42 aq saubaria aqcioneris iseT qmedebaze, ro-

melic zians ayenebs sawarmos da mis partniorebs, rasac erTguli da keTilsindi-

                         
41   saqarTvelos uzenaesi sasamarTlos 2010 wlis 26 martis gadawyvetileba saqmeze №as-

899-1185-09. 
42  burduli i., sawesdebo kapitali da misi funqciebi, wignSi: Tanamedrove sakorporacio 

samarTlis Teoriuli da praqtikuli sakiTxebi, Tb., 2009, 266-267. 
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sieri partniori, miuxedavad misi wilobrivi monawileobisa, ar ganaxorcielebs. 

germanuli saaqcio kanonis 117-e paragrafi swored am sakiTxs exeba, romelic ad-

gens: Tuki partniori imgvarad imoqmedebs sazogadoebis xelmZRvanel organoeb-

ze, rom amiT ziani miadgeba sazogadoebas, maSin danarCen partniorebs aqvT zianis 

anazRaurebis moTxovnis ufleba. amosavali wertili am SemTxvevaSi aris faqti, 

rom partnioris qmedeba, rogorc wesi, gamiznuli unda iyos piradi sargeblis mi-

Rebisaken, riTac igi zians ayenebs sazogadoebas.43 

zemoxsenebuli safuZvliT gamWol pasuxismgeblobaze saubari rTulia. maSa-

sadame, saubaria mesame piris mier wayenebul moTxovnaze uSualod partnioris mi-

marT, romelmac ziani miayena sazogadoebas, TumcaRa arapirdapiri ziani miadga 

mesame pirsac. samewarmeo kanoni ar iTvaliswinebs aseT SemTxvevaSi mesame piris 

uflebas, moTxovna wauyenos partniors, Tumca mesame piris mier sazogadoebis mi-

marT wayenebuli moTxovnis dakmayofilebis saSualeba, regresiis wesiT, mainc 

gaxdeba partnioris piradi qoneba. Sesabamisad, normaTa zogadi ganmartebis sa-

fuZvelze samarTlianobis dasadgenad SesaZloa, sasamarTlom mainc gamoiyenos 

„veil piercing“-is44 instituti aseT davaSi. 

4.3. keTilsindisierebis movaleoba 

gamWoli pasuxismgeblobis yvelaze popularul safuZvlad keTilsindisire-

bis movaleobis darRveva ganixileba. zogadad, yvela samarTalurTierToba ke-

Tilsindisierebis princips efuZneba. igi Tanamedrove samarTlis, filosofiisa 

da biznesis erT-erTi fuZemdebluri principia.45 keTilsindisierebis instituti 

gansakuTrebiT mniSvnelovania samoqalaqo samarTlisaTvis da igi mTlianad ker-

Zo samarTlis umTavresi principia. saqarTvelos samoqalaqo kodeqsis me-5 mux-

lis me-2 nawili ganmartavs, rom nebismieri urTierToba, specialuri normis 

ararsebobis SemTxvevaSic ki unda mowesrigdes samarTlis zogadi principebis sa-

fuZvelze, agreTve samarTlianobis, keTilsindisierebisa da zneobis moTxovne-

bis Sesabamisad. zogadad, samarTlebrivi urTierTobis monawileni valdebulni 

arian, keTilsindisierad ganaxorcielon TavianTi uflebebi da movaleobani (ssk-

is me-8 muxlis me-3 nawili). keTilsindisierebis princips usvams xazs aseve ssk-is 

361-e muxlis meore nawili, rom yvela valdebuleba unda Sesruldes jerovnad da 

keTilsindisierad: „...xelSekrulebis mxareebma erTmaneTs keTilsindisierad mis-

cen informacia“ (ssk-is 610-e muxli), eqspeditorma keTilsindisieri eqspedito-

ris gulisxmierebiT unda gagzavnos tvirTi (ssk-is 731-e muxli), Semnaxveli val-

43  burduli i., sawesdebo kapitali da misi funqciebi, wignSi: Tanamedrove sakorporacio 
samarTlis Teoriuli da praqtikuli sakiTxebi, Tb., 2009, 268-269. 

44  iqve, 254. 
45  saqarTvelos uzenaesi sasamarTlos mniSvnelovani ganmartebebi saqmeze №as-1338-

1376-2014, <http://www.supremecourt.ge/files/upload-file/pdf/n81-mnishvnelovani-ganmarteba.pdf>, 1. 
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debulia, iseTive keTilsindisierebiT Seinaxos nivTi (ssk-is 765-e muxli), sasawy-

obo Semnaxvelma saqonlis mibarebis valdebulebebi unda Seasrulos keTilsindi-

sieri meurnis gulisxmierebiT (ssk-is 781-e muxli), erToblivi saqmianobidan ga-

momdinare movaleobaTa keTilsindisieri Sesruleba (ssk-is 935-e muxli Semosav-

lebis ganawilebis wesi), davalebis gareSe sxvisi saqmeebis Sesruleba keTilsindi-

sierad (ssk-is 969-e muxli), keTilsindisieri mewarmis gulisxmierebiT aqtiurad 

ganaxorcielos saqmianoba (ssk-is 609-e muxli. frenSaizis mimRebis valdebulebe-

bi) da sxva mravali magaliTis moyvana SeiZleba, sadac samoqalaqo kodeqsis araer-

Ti norma samarTlebriv urTierTobaTa keTilsindisierad warmarTvis valdebu-

lebas pirdapir adgens. xolo normaTa umravlesoba, marTalia, pirdapir ar uTi-

Tebs masze, magram mainc mas efuZneba.46 Tumca yvelaze mniSvnelovania, moviZioT, 

CamovayaliboT samarTalurTierTobebis mamoZravebeli — „keTilsindisierebis“ 

cnebis mniSvneloba: ra aris keTilsindisiereba?!  

albaT, dameTanxmebiT, rom keTilsindisiereba, raRac gagebiT, abstraqtuli 

cnebaa. yvelas ver daavaldebuleb erTi da imave xarisxiTa Tu doziT moiqces ke-

Tilsindisierad, vinaidan yvelas Tavisi Sexeduleba da mosazreba aqvs imasTan da-

kavSirebiT, Tu ra aris keTilsindisiereba, rogori qmedeba SesaZloa iqnes ganxi-

luli, rogorc keTilsindisieri?! Sesabamisad, misi abstraqtuli bunebac ikveTe-

ba mis dauzustebel arsSi. Tumca samarTali ar da ver egueba gaugebar da dispo-

ziciur Canawerebs kanonSi. amitom upriani iqneba, Tu movZebniT raime gzas, erTia-

ni, yvelasaTvis misaRebi, minimaluri standartis mqone gansazRvrebas gansaxilve-

li terminisas. 

zogadad, keTilsindisierebis principi, igive „bona fides“, saTaves iRebs romis 

samarTlidan da mas gansakuTrebuli adgili ekava „ius civiles“-sa da romaul samar-

Tlebriv azrovnebaSi. terminis imdroindeli gageba moiTxovda mxareebis mxridan 

sakuTari pirobebisa da micemuli sityvis ganuxrel dacvas, winaaRmdeg SemTxveva-

Si, kontrahents SeeZlo pretenziis wayeneba. 

Tanamedrove samarTlebriv sistemaSi keTilsindisierebis principi ganviTa-

rebuli qveynebis kanonmdeblobasa da doqtrinaSi didwilad dakavSirebulia mo-

ralur standartebTan da igi aRniSnavs gulwrfelobas, samarTlianobas, valde-

bulebebis mimarT patiosan damokidebulebas.47 keTilsindisiereba Tavis TavSi 

eTikur qmedebas gulisxmobs, eTika ki — es aris Rirebulebebisa da principebis 

erToblioba da am RirebulebebiTa da principebiT sargebloba,48 rac niSnavs am 

RirebulebaTa da principTa praqtikul gamoyenebasa da funqcionirebas movale-

obaTa Sesrulebisas49. es Rirebulebebi da principebi SeiZleba iyos tradiciebi, 

                         
46  iqve, gadawyvetileba saqmeze №as-1338-1376-2014, 23. 
47   saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis gadawyvetileba, saqme zas-

1338-1376-2014, 23. 
48  Chapman R.A., Ethics in Public Service for the New Millennium, in: Chapman R.A. (ed.), Ethics in Public 

Service for the New Millennium, Ashgate Pub Ltd, Burlington, 2000, 217, 218. 
49  iqve, 218. 
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Cveulebebi, moraluri standartebi, idealebi, romlebic faseulad aris miCneu-

li ara marto calkeuli pirovnebebisaTvis, aramed mTeli sazogadoebisTvisac. 

zogadad, keTilsindisierebis principi SesaZloa, gagebul iqnes rogorc profe-

sionalizmis standarti da mizani am principisa swored profesionalizmis waxa-

liseba da amis xarjze samarTliani, xarisxiani biznesgaremos Seqmnaa. 

„mewarmeTa Sesaxeb“ saqarTvelos kanonis me-9 muxlis me-6 punqti keTilsin-

disierebis definicias gansazRvravs da miuTiTebs, rom direqtorebi da „sameT-

valyureo sabWos wevrebi sazogadoebis saqmeebs unda gauZRvnen keTilsindisie-

rad; kerZod, zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da ana-

logiur pirobebSi myofi Cveulebrivi saRad moazrovne piri, da moqmedebdnen im 

rwmeniT, rom misi es moqmedeba yvelaze xelsayrelia sazogadoebisaTvis. maSasa-

dame, keTilsindisierebis es definicia Tavis TavSi moiazrebs rogorc gulmodgi-

neobis („...analogiur Tanamdebobaze da analogiur pirobebSi myofi Cveulebrivi 

saRad moazrovne piri,...“), aseve erTgulebisa da gulmodgineobis movaleobas 

(„..moqmedebdnen im rwmeniT, rom misi es moqmedeba yvelaze xelsayrelia sazoga-

doebisaTvis.“). delaveris sakorporacio samarTali ganamtkicebs prezumfcias 

keTilsindisierebis Taobaze da ganmartavs, rom am movaleobis darRveva sakamaTo 

xdeba maSin, roca direqtoris qmedeba ar gamomdinareobs kompaniis saukeTeso in-

teresebidan.50 amasTanave, niSandoblivia, rom gulmodgineobis movaleobas, kano-

nis 56-e muxlis meoTxe punqtic Seicavs, romlis Tanaxmadac: „direqtorebma ke-

Tilsindisierad da gulmodgined unda Seasrulon dakisrebuli amocanebi“.51 

Tumca amasTan dakavSirebiT mogvianebiT mogaxsenebT. 

sabednierod, saqarTvelos uzenaesi sasamarTlo Tavis erT-erT gadawyveti-

lebaSi52 sakmaod sainteresod ganmartavs keTilsindisierebis cnebas. kasaciis 

2015 wlis 29 ivnisis gadawyvetileba exeba kreditorisa da movalis urTierTobas, 

Tumca iqidan gamomdinare, rom yvela marTlwesrigi samarTlis subieqtTa qcevis 

wess keTilsindisierebis principze afuZnebs da am princips normatiul koncef-

ciad ganixilavs,53 arc statiis farglebSi gansaxilveli Tema unda iyos gamonak-

lisi, miTumetes, rom saubaria „keTilsindisierebis“, rogorc movaleobis, gan-

sazRvrebis Camoyalibebaze. sakasacio sasamarTlo ganmartavs, rom „keTilsindi-

siereba gulisxmobs samoqalaqo brunvis monawileTa moqmedebas pasuxismgeblo-

biT da erTmaneTis uflebebisadmi pativiscemiT mopyrobas.“ maSasadame, keTil-

50   Tsertsvadze L., Duties of Directors, According US (State Delaware) Corporate Law and Corporate Law of 
Georgia (Comparative Analysis), <https://www.mpipriv.de/files/pdf3/2012_04_12_0122.pdf >, 2011, 31-32. 

51  maisuraZe d., samewarmeo gansjis wesi sakorporacio samarTalSi (amerikis SeerTebuli 
Statebisa da saqarTvelos samarTlis magaliTze). wignSi: burduli i. (red.), 
sakorporacio samarTlis krebuli, Tb., 2011, 116. 

52  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis gadawyvetileba saqmeze №as-
1338-1376-2014. 

53  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis gadawyvetileba saqmeze №as-
1338-1376-2014, 1, <http://www.supremecourt.ge/files/upload-file/pdf/n81-mnishvnelovani-ganmarteba.pdf>. 
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sindisierebis arsi gulisxmobs ara mxolod kanonidan, xelSekrulebidan Tu sxva 

valdebulebiTsamarTlebrivi urTierTobidan gamomdinare dakisrebuli valde-

bulebebis jerovnad Sesrulebas, aramed keTilsindisierad Sesrulebas, anu meo-

re mxaris pativsadebi interesebis gaTvaliswinebiTa da dacviT.54 

 
4.4. dumilis movaleoba 

 
dumilis movaleoba — e.i. piradi sargeblis miRebis mizniT sazogadoebis saqmia-

nobasTan dakavSirebuli informaciis dacva, romelic maTTvis cnobili gaxda Tavi-

anTi movaleobebis Sesrulebis an Tanamdebobrivi mdgomareobis gamo. am danawess Se-

icavs „mewarmeTa Sesaxeb“ saqarTvelos kanoni xelmZRvanelobisa da warmomadgenlo-

bis muxlSi (me-9 muxli), rac SemTxveviTi ar aris, vinaidan sazogadoebis saqmianobas-

Tan dakavSirebuli informacia SesaZloa, xelmisawvdomi gaxdes, pirvel rigSi, im pi-

risaTvis, romelic realurad axorcielebs menejerul saqmianobas. amasTanave, sayu-

radReboa isic, rom informaciis gaucemlobis valdebulebas kanonis 9.6 muxlis meo-

re abzaci awesebs, vinaidan amave muxlSi mocemulia keTilsindisierebis definicia, 

romelic, rogorc ukve ganvixileT, erTgulebisa da gulmodgineobis movaleobasac 

moicavs da maT rigebSi unda moviazroT dumilis movaleobac, romelic Tavisi Sina-

arsiT erTgulebis movaleobis erT-erTi komponentia. sawarmos saqmianobasTan da-

kavSirebuli informacia sando pirebis xelSi xvdeba da maT mier am ndobis borotad 

gamoyeneba ukve arakeTilsindisier moqmedebad unda ganvixiloT, maSin, rodesac ase-

Ti informaciis gacema zians ayenebs sawarmos interesebs, materialur Tu aramate-

rialur qonebas. maSasadame, dumilis movaleoba, pirvel rigSi, ukavSirdeba infor-

maciis uflebis borotad gamoyenebis akrZalvas. 

 

4.5. interesTa konfliqti 
 
interesTa konfliqti gulisxmobs xelmZRvanelobaze uflebamosili pirebis 

mier iseTi saqmianobis ganxorcielebas, romelsac eweva sazogadoeba, an monawi-

leobis miRebas, rogorc msgavsi tipis sxva sazogadoebaSi personalurad pasuxis-

mgebeli partnioris an direqtorisas, Tu wesdebiT sxva ram ar aris gansazRvru-

li. am danawess iTvaliswinebs mewarmeTa kanonis me-3 muxlis me-5 punqti da krZa-

lavs aseTi saqmianobis ganxorcielebas. winaaRmdeg SemTxvevaSi, aseTi saqmianobis 

ganmaxorcielebel pirs akisrebs zianis anazRaurebis movaleobas da, maSasadame, 

personalur pasuxismgeblobas. Tumca aq saqme ar exeba mesame pirTa moTxovnebs. 

aseTi moTxovnis dayenebis ufleba aqvs mxolod partniorebs — saaqcio sazogado-

ebaSi aqciaTa 5%-is mflobel partniors an partniorTa jgufs, xolo sxva Sem-

TxvevaSi nebismier partniors. 

                         
54  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis gadawyvetileba saqmeze №as-

1338-1376-2014, 2, <http://www.supremecourt.ge/files/upload-file/pdf/n81-mnishvnelovani-ganmarteba.pdf>. 
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4.6. gulmodgineobis movaleoba 

gulmodgineobis terminis definicias qarTuli samewarmeo samarTali ar ic-

nobs, Tumca arc mis gamoyenebas erideba normebSi. Sesabamisad, misi ganmartebi-

saTvis ganviTarebuli qveynebis midgomis moSvelieba urigo ar unda iyos. magali-

Tad, amerikis sakorporacio samarTali, romelic am terminis definicias or aq-

tSi ganmartavs55, iZleva gulmodgineobis movaleobis yvelaze srulyofil gan-

martebas. kerZod, pirvel SemTxvevaSi kanoni direqtorsa da menejers akisrebs 

movaleobas, maTze dakisrebuli funqciebi Seasrulon keTilsindisierad (in good 
faith), imgvarad, rom mas gonivrulad swamdes (reasonably believes), moqmedebs korpo-

raciis saukeTeso interesebisaTvis (in the best interests of the corporation) da iseTi 
gulmodgineobiT, rogorsac gonivrulobis farglebSi moelian analogiur Ta-

namdebobaze da analogiur pirobebSi myofi Cveulebrivi windaxeduli pirisgan 
(ordinary prudent person).56 gulmodgineobis movaleobis meore definiciis mixedviT,

xelmZRvaneli valdebulia, movaleobis Sesrulebisas imoqmedos keTilsindisie-

rad da imgvarad, rom direqtors gonivrulad swamdes, moqmedebs korporaciis sa-

ukeTeso interesebidan gamomdinare. maSasadame, ZiriTadi amosavali wertili 

aqac isev da isev aris keTilsindisiereba, amasTan, iseve rogorc qarTul sakor-

poracio samarTalSi, terminebs Soris ar arsebobs calsaxa gansxvaveba57. zemoT 

xsenebul normebSi: direqtoris valdebuleba moicavs rogorc keTilsindisiere-

bis, aseve gulmodgineobis movaleobas, maSin, rodesac qarTuli samarTlis Sem-

TxvevaSi Tavad keTilsindisierebaSi moiazreba gulmodgineoba,58 vinaidan SeuZ-

lebelia, arsebobdes piri, romelic masze dakisrebul movaleobas asrulebs 

gulmodgined da iyos arakeTilsindisieri. gulmodgine xelmZRvanelis qmedeba 

unda Seesabamebodes saRad moazrovne piris moqmedebebs, romelic imave pirobeb-

Si miiRebda imave gadawyvetilebas. aq calsaxad SeiZleba iTqvas, rom gadawyveti-

lebis mimRebi piri unda moqmedebdes sawarmos interesebidan gamomdinare da, ma-

Sasadame, mas erTguli damokidebuleba unda hqondes sazogadoebis mimarT. ke-

Tilsindisiereba, TavisTavad orive maTgans moicavs. 

germanuli sakorporacio samarTlis Tanaxmad, bordis wevrebma xelmZRvane-

lobis ganxorcielebisas unda gamoiyenon wesieri da keTilsindisieri xelmZRva-

nelis gulmodgineoba, xolo meore ganmartebiT, wesieri biznesmenis gulmodgine-

oba. maSasadame, gulmodgineobis movaleoba gulisxmobs movaleobis keTilsindi-

sierad ganxorcielebas. 

55   amerikis samarTlis institutis korporaciuli marTvis principebisa da samewarmeo 
korporaciebis Sesaxeb modelur kanonSi (Modern Business Corporation Act - M.B.C.A.). 

56   Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorpora-
cio samarTalSi, Tb., 2006, 202. 

57  igulisxmeba „mewarmeTa Sesaxeb“ saqarTvelos kanonis 56-e muxlis me-4 punqti. 
58   iqve, me-9 muxlis me-6 punqti. 
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amrigad, gulmodgineobis dasadgenad SesaZloa, isev da isev keTilsindisie-

rebis principebi gamoviyenoT, vinaidan, Tu piri keTilsindisierad uZRveba sa-

warmos da aseve ekideba masze dakisrebul valdebulebebs, maSin is, amavdroulad, 

moqmedebs gulmodgineobis movaleobaTa dacviTac. 

 
5. sasamarTlo praqtikis analizi 

 
gamomdinare iqidan, rom saqarTvelos sasamarTlo praqtika Zalian Raribia 

samewarmeo samarTalSi piradi pasuxismgeblobis dakisrebasTan dakavSirebuli 

gadawyvetilebebiT, maincdamainc arc didi mravalferovnebiT gamoirCeva aseTi 

pasuxismgeblobis dakisrebis sasamarTloseuli safuZvlebic. yvelaze xSirad59 

sasamarTlo keTilsindisierebis principis darRvevis safuZvliT ayenebs perso-

naluri pasuxismgeblobis sakiTxs. Tumca, rogorc zemoT ganimarta, TiTqmis yve-

la safuZveli, romelsac kanoni an Tundac sxva qveynis dogmatika icnobs, pirda-

pir an arapirdapir mainc keTilsindisierebas ukavSirdeba. maSasadame, aq mniSvne-

lovania im kavSiris dadgena, romelic xelmZRvaneli piris mier Cadenil qmedebasa 

da keTilsindisierebis movaleobis darRvevas Sorisaa da, amgvarad, keTilsindi-

sierebis principis sasamarTloseuli gageba. 

saqarTvelos uzenaesi sasamarTlos erT-erTi gadawyvetilebiT60, romliTac 

gauqmda saapelacio sasamarTlos gadawyvetileba da saqme xelaxla gansaxilve-

lad daubrunda imave instancias, keTilsindisierebis principis darRveva gaxda 

direqtoris piradi pasuxismgeblobis dadgomis safuZveli. faqtobrivi garemoe-

bebis SeswavliT dadginda, rom direqtori, rogorc sawarmos warmomadgeneli, me-

same pirebTan urTierTobaSi ar gamocxadda procesze, sadac dava mimdinareobda 

sawarmos winaaRmdeg. Sesabamisad, dauswrebeli gadawyvetilebis safuZvelze sa-

warmos daekisra garkveuli Tanxis gadaxdevineba direqtoris arakeTilsindisie-

ri da daudevari moqmedebis gamo. amgvarad, direqtorma, vinaidan daarRvia gul-

modgineobisa da erTgulebis movaleoba, kerZod man ar Seasrula masze dakisre-

buli movaleoba,61 miyenebuli zianis anazRaureba swored mas daekisra. direq-

tors, rogorc sazogadoebis xelmZRvanels, sakmaod mniSvnelovani da sapasuxis-

mgeblo funqcia akisria sazogadoebis saqmianobasTan dakavSirebiT, misi moqmede-

bebi STagonebuli unda iyos sawarmos saukeTeso interesebiT, radgan mas aqvs Se-

saZlebloba, moaxdinos negatiuri an pozitiuri zemoqmedeba sawarmoze. 

                         
59   Tu SeiZleba, rom iTqvas, vinaidan arsebobs ramdenime gadawyvetileba. 
60   saqarTvelos uzenaesi sasamarTlos 2010 wlis 26 martis gadawyvetileba saqmeze №as-

899-1185-09. 
61  ix. iqve citireba: „srulfasovnad daecva sazogadoebis interesebi, Tavad gamocxa-

debuliyo sxdomaze da/an uzrunveleyo masSi sazogadoebis warmomadgenlis mona-
wileoba“. 
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gulmodgineobisa da erTgulebis movaleoba ganixileba keTilsindisierebis 

konteqstSi da swored amis dasturia zemoT ganxiluli sasamarTlo gadawyveti-

leba, sadac keTilsindisierebis movaleoba dairRva imis gamo, rom xelmZRvanelma 

ar miiRo iseTi gadawyvetileba konkretul sakiTxTan mimarTebiT, romelsac imave 

Tanamdebobaze myofi saRad moazrovne piri analogiur pirobebSi miiRebda, dau-

devrad moekida sazogadoebis winaaRmdeg mimarTul davas, rac mis arakeTilsin-

disier damokidebulebas usvams xazs da ziani miayena sawarmos. saxezea kavSiri, 

romelic xelmZRvanelis arakeTilsindisier qmedebasa da damdgar zians Soris 

unda iyos, rodesac saubaria personaluri pasuxismgeblobis dakisrebaze. 

kidev erTi mniSvnelovani ganmarteba gaakeTa saqarTvelos uzenaesma sasa-

marTlom precedentul gadawyvetilebaSi62, romelic exeba kompaniis sagadasaxa-

do valdebulebebisaTvis kompaniis partniorisa da direqtoris pirad pasuxis-

mgeblobas. miuxedavad imisa, rom gadawyvetileba, ZiriTadad, mewarmeTa kanonis 

3.6 muxls efuZneba (SezRuduli pasuxismgeblobis samarTlebrivi formis boro-

tad gamoyeneba) partniorisaTvis piradi pasuxismgeblobis dakisrebis nawilSi, 

paraleli SegviZlia gavavloT keTilsindisierebis principTanac, vinaidan, ro-

gorc wina TavSi ganvmarte, pasuxismgeblobis formis borotad gamoyeneba pirda-

pir ukavSirdeba keTilsindisierebis movaleobis darRvevas, rameTu keTilsindi-

sieri xelmZRvaneli63 borotad ar gamoiyenebs mis xelT arsebul SesaZleblobebs 

martooden sxvisi an sawarmos interesebis sazianod. gadawyvetilebis Sinaarsidan 

naTlad Cans, rom piradi pasuxismgeblobis dakisrebisa da keTilsindisierebis 

principze saubari SesaZlebelia mas Semdeg, rac dadgindeba, rom modave mxareebi 

piradad da uSualod iyvnen CarTuli kompaniis saqmianobaSi. amis xazgasmis auci-

lebeli saWiroeba iqidan gamomdinareobs, rom saqme exeba ara mxolod direqto-

ris pasuxismgeblobis sakiTxs, romelic udavod piradad xelmZRvanelobs sawar-

mos, aramed partniorisaTvis piradi pasuxismgeblobis dakisrebis moTxovnidan. 

Tumca, rogorc zemoT ganvmarte, es ar aris erTaderTi piroba partniorisaTvis 

pasuxismgeblobis dakisrebisa. „mewarmeTa Sesaxeb“ saqarTvelos kanoni partni-

ors aniWebs uflebamosilebas, akontrolos kompaniis saqmianoba, am mizniT mii-

Ros wliuri da Sualeduri angariSebi da sxv. maSasadame, es norma64 partniors rea-

62   saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis gadawyvetileba saqmeze №as-
1307-1245-2014, <http://www.supremecourt.ge/files/upload-file/pdf/n78-mnishvnelovani-ganmarteba.pdf>. 

63   am SemTxvevaSi moiazreba ara mxolod direqtori, aramed is partnioric, romelic 
uSualod xelmZRvanelobs kompanias. Sesabamisad, aseT partniorzec gavrceldeba 
mewarmeTa kanonis 9.6 muxlis moTxovna – keTilsindisierebis movaleoba, rogorc xel-
mZRvanelobiTi uflebamosilebis mqone partniorze. Tumca amis gareSec, partniors 
evaleba, keTilsindisierad ganaxorcielos Tavisi ufleba-movaleobebi, romlebic 
mas sawarmos winaSe akisria. 

64   „mewarmeTa Sesaxeb“ saqarTvelos kanonis 46-e muxlis me-4 punqtis Tanaxmad, „direq-
torebma partnioris moTxovnis safuZvelze dauyovnebliv unda miawodon maT in-
formacia sazogadoebis saqmianobis Sesaxeb da neba darTon, gaecnos sazogadoebis 
wignebsa da Canawerebs“; 53-e muxlis me-32 punqti: „aqciebis 5%-is mflobel aqcio-
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lur SesaZleblobas aZlevs, ar darCes motyuebuli da rogorc sus-is gadawyveti-

lebaSia65 ganmartebuli, partnioris es ufleba iqceva mis valdebulebad, sawar-

mos winaSe iyos informirebuli sawarmos Sida korporaciul sakiTxebTan dakavSi-

rebiT. Sesabamisad, is, rom partniori ar monawileobs uSualod kompaniis saqmia-

nobaSi, ar gamoricxavs mis pasuxismgeblobas da direqtorTan erTad misi solida-

ruli pasuxismgeblobis sakiTxic SesaZloa dadges. 

amrigad, uzenaesi sasamarTlos ori gadawyvetilebiT66 dgindeba, rom partni-

oris mxridan SezRuduli pasuxismgeblobis samarTlebrivi formis borotad ga-

moyeneba vlindeba maSin, Tu saxezea partnioris mxridan sazogadoebis uSualo 

xelmZRvaneloba da misi mxridan iseTi saqmianobis ganxorcieleba, romelic miz-

nad isaxavs gadasaxadebisagan Tavis aridebas. gansaxilvel SemTxvevaSi kredi-

tors warmoadgens saxelmwifo, romelic „arasaxelSekrulebo“, „aranebayoflo-

biT“ kreditorad moiazreba, vinaidan saxelmwifos ar hqonia ganzraxva, Sesuliyo 

sawarmosTan valdebulebiTsamarTlebriv urTierTobaSi, Tumca dazaralebuli 

aRmoCnda, radgan sawarmom ar Seasrula kanoniT gansazRvruli valdebulebebi67 

saxelmwifos mimarT. 

rac Seexeba direqtorisaTvis piradi pasuxismgeblobis dakisrebis sakiTxs, 

aq sasamarTlo uTiTebs mewarmeTa kanonis 9.6 muxlis keTilsindisierebis princi-

pis (fiduciuri movaleobebi) darRvevas, romelic gamoixata direqtoris mxridan 

kompaniis winaSe arsebuli sagadasaxado valdebulebebis minimizaciis mcdelo-

biT, romelic pirdapir ukavSirdeboda gadasaxadebisagan Tavis aridebas da aseTi 

qmedebisagan gamowveul mozRvavebul valdebulebebs, rac katastrofuli Sede-

gis momtani SesaZloa iyos kompaniisaTvis. maSasadame, direqtorma, marTalia, un-

da izrunos sawarmos mogebianobis gazrdaze, Tumca es unda gaakeTos kanoniT 

dadgenili qcevis wesis farglebSi.68 

ganxiluli gadawyvetilebebi kidev imiT aris gamorCeuli, rom es aris pirve-

li gadawyvetileba, sadac sasamarTlo pirad pasuxismgeblobas akisrebs partni-

orsa da direqtors subsidiurad, erTmaneTis mimarT ki solidarulad. zemoT 

                                                                             
nerebs ufleba aqvT, moiTxovon sameurneo moqmedebebis an mTlianad wliuri balansis 
specialuri Semowmeba, Tu isini miiCneven, rom adgili aqvs darRvevebs“; 3.10 muxli: 
„yovel partniors aqvs wliuri angariSis aslisa da sazogadoebis yvela publikaciis 
miRebis ufleba. garda amisa, mas ufleba aqvs, Seamowmos wliuri angariSis siswore da 
am mizniT gaecnos sazogadoebis dokumentacias uSualod an auditoris meSveobiT da 
sawarmos organoebs mosTxovos ganmartebebi wliuri angariSis wardgenis Semdeg. 

65   saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqmeze №as-899-1185-09, <http:// 
prg.supremecourt.ge/DetailViewCivil.aspx>. 

66  saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis gadawyvetileba saqmeze №as-
1307-1245-2014; saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis gadawyvetileba 
saqmeze №as-1158-1104-2014. 

67  mogebis gadasaxadi. 
68  saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis gadawyvetileba saqmeze №as-

1307-1245-2014. 
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ganxilul iqna gadawyvetileba, sadac personaluri pasuxismgebloba direqtors 

daekisra saapelacio instanciis sasamarTloSi. subsidiuri pasuxismgebloba ki 

pirvelad gaJRerda praqtikaSi, Tumca uzenaesi sasamarTlos Semadgenloba ar 

ganmartavs subsidiuri pasuxismgeblobis arss da mas, rogorc gamWoli pasuxis-

mgeblobis doqtrinas moiazrebs, rac ar unda CaiTvalos Secdomad, iqidan gamom-

dinare, rom „subsidiuri pasuxismgebloba“ „damxmare“ pasuxismgeblobis formaa: 

ZiriTadi pasuxismgeblobis wyaro, rogorc ukve ganxilul iqna, aris uSualod sa-

warmos aqtivi, kapitali, xolo braleuli qmedebis Sedegad damxmare pasuxismgeb-

lobis wyarod uSualod direqtoris an partnioris piradi qoneba ganixileba. am-

rigad, personaluri pasuxismgebloba am konteqstSi „damxmare“ saSualebaa vada-

mosuli moTxovnebisaTvis. 

6. daskvna

statiis miznebisTvis umjobesi iqneba, Tu SevajamebT piradi pasuxismgeblo-

bis dakisrebis safuZvlebs sasamarTlo praqtikis mixedviT. saqarTvelos uzenae-

si sasamarTlos gadawyvetilebebis analiziT ikveTeba is Sedegi, romelic dispo-

ziciuri normebis arsebobis nayofia samarTalwarmoebaSi. Tumca es ar niSnavs, 

rom kanoni unda ganmartavdes im cnebebs, romlebic iwvevs am gaugebrobas. es 

praqtikis kompetenciaa da, Sesabamisad, sasamarTlo gadawyvetilebebis analizis 

safuZvelze unda dadgindes, romelic Semdgom imperatiuli xasiaTis matarebeli 

SesaZloa gaxdes. ra Tqma unda, rTulia zogadi kriteriumebis Camoyalibeba, rom-

lebic yvela gansxvavebul qeiss moergeba, vinaidan gansxvavebuli faqtobrivi ga-

remoebebis gaTvaliswinebiT saqme iTxovs gansxvavebul midgomas, Tumca swored 

es aris samarTlis mecnierebis mizani — gamoikvlios, Seiswavlos, ganmartos da 

Semdgom moxdes misi praqtikaSi xorcSesxma. 

maSasadame, praqtikis mixedviT, SezRuduli pasuxismgeblobis borotad ga-

moyeneba vlindeba maSin, rodesac partnioris an direqtoris mxridan sazogadoe-

ba gamoiyeneba „aradeklarirebuli Semosavlis magenerirebeli wyaros daniSnu-

lebiT“, arakeTilsindisiereba ki direqtoris mxridan zrunvis movaleobis dau-

balanseblad dacviT69, da aseve, uflebamosili pirebis mxridan korporaciis yo-

veldRiuri wvrilmani aqtivobebis mimarT gulgrili da daudevari damokidebu-

lebiT vlindeba70. 

calsaxaa, rom zemoxsenebuli safuZvlebi, romlebic qarTul sasamarTlo 

realobaSia gamoyenebuli, ar aris srulyofili da statiis farglebSi persona-

69   sasamarTlos ganmartebiT, direqtors, marTalia, akisria zrunvis movaleoba sawar-
mos mimarT, rac gulisxmobs sawarmos mogebis gazrdasa da valdebulebebis minimi-
zacias, Tumca aRniSnuli unda Sesruldes kanoniT dadgenili qcevis wesis farglebSi. 

70   rogoric aris, magaliTad, sawarmos winaaRmdeg warmoebul davaSi procesze gamoucxa-
debloba (umoqmedoba), ramac ziani moutana sazogadoebas. 
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luri pasuxismgeblobis dakisrebis meti variacia iqna ganxiluli. Tumca iqidan 

gamomdinare, rom statia, ZiriTadad, praqtikis analizs eTmoba, safuZvlebis na-

irsaxeobaTa simravlec swored praqtikis simwirem ganapiroba.  

ganxiluli instituti sakorporacio samarTlis yvelaze araprognozireba-

di da Camouyalibebeli doqtrinaa, razec Tanxmdebian rogorc amerikeli, aseve 
germaneli komentatorebi. am mxriv arc saqarTvelos sakorporacio samarTalia 
gamonaklisi, miT umetes, rom es instituti axalia da saWiroebs srulyofas, ro-

gorc dogmatur samarTlebriv konteqstSi, aseve praqtikaSi. am TvalsazrisiT, 
Zalian mniSvnelovani roli akisriaT rogorc praqtikosebs, aseve mecnierebs, 
romlebic imuSaveben am sakiTxis irgvliv. Tumca es ar aris imis utyuari winapi-

roba, rom am gziT SesaZlebeli iqneba, zustad ganisazRvros gamWoli pasuxis-

mgeblobis doqtrinis gamoyenebis udavo safuZvlebi. amerikisa da evropis gamoc-

dilebidan calsaxad Cans, rom, miuxedavad am institutis garSemo arsebuli uam-

ravi literaturisa, „piercing the corporate veil“ miCneulia yvelaze damabnevel doq-

trinad sakorporacio samarTalSi. 
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irma nozaZe
 

 
 
 

informaciis miwodebis valdebuleba,  
rogorc keTilsindisierebis principis gamovlenis Tavisebureba, 

nebayoflobiT da savaldebulo dazRvevaSi 
 

nebayoflobiTi Tu savaldebulo formiT dadebuli dazRvevis xelSek-
ruleba efuZneba mxareTa keTilsindisierebas. informaciis miwodebis val-

debulebis jerovani Sesruleba umniSvnelovanesia, radgan is aris keTil-
sindisierebis principis gamovlenis erT-erTi Tavisebureba. informaciis 
miwodebis valdebuleba unda Sesruldes jerovnad, rogorc winasaxelSek-
rulebo da xelSekrulebis arsebobis, ise sadazRvevo SemTxvevis dadgomis 
etapze. savaldebulo da nebayoflobiT sadazRvevo urTierTobebSi infor-
maciis miwodebis valdebulebis Sesrulebas Tan axlavs garkveuli Tavise-
burebani. statia eZRvneba am gansxvavebaTa analizs, cxadyofs nebayoflo-

biT da savaldebulo sadazRvevo urTierTobebs Soris arsebul mijnas, 
warmoaCens mis arssa da mniSvnelobas sakanonmdeblo sivrceSi, sasamarTlo 
praqtikaSi da, zogadad, samoqalaqo urTierTobebSi.  

 

sakvanZo sityvebi: dazRvevis formebi, nebayoflobiTi dazRveva, sa-
valdebulo dazRveva, keTilsindisierebis principis gamovlenis Tavisebu-

reba, informaciis miwodebis valdebuleba, informaciis miwodebis valde-
bulebis darRvevis samarTlebrivi Sedegebi. 

 
1. Sesavali 

 
statiaSi ganxilulia informaciis miwodebis valdebuleba, rogorc keTil-

sindisierebis principis gamovlenis erT-erTi saSualeba, nebayoflobiT da sa-

valdebulo dazRvevaSi. winamdebare kvlevis mizania, warmoCenil iqnes informa-

ciis miwodebis valdebulebis Sesrulebis Taviseburebani savaldebulo da neba-

yoflobiT sadazRvevo urTierTobebSi. aseve, im gansxvavebaTa analizi, romle-

bic Tan axlavs informaciis miwodebis valdebulebis Sesrulebas Tu Seusruleb-

lobas da am TvalsazrisiT cxadyofs nebayoflobiTi da savaldebulo sadazRve-

vo urTierTobebs Soris arsebul mijnas, warmoaCens mis arssa da mniSvnelobas 
sakanonmdeblo sivrceSi, sasamarTlo praqtikaSi. aseve, winamdebare kvlevis mi-

zania Sesabamisi daskvnis warmodgena. 

                         
*  ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fa-

kultetis doqtoranti, Tbilisis saswavlo universitetis mowveuli leqtori. 
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`keTilsindisierebis doqtrina (Treu und Glauben) aris umniSvnelovanesi sa-

kiTxi germanul saxelSekrulebo samarTalSi“.1 `keTilsindisierebis principi — 

es aris TviTgamovlenis saSualeba evropeli iuristebisTvis (bonna foi, true und 
Glauben, redelikheid en billijkheid), aseve centraluri sakiTxi xelSekrulebaSi. samoqa-

laqo kodeqsma Seisisxlxorca debuleba am normis Sesaxeb. qronologiurad amoq-

medda frangul, germanul da holandiur kodeqsebSi“.2 

sadazRvevo urTierTobebSi keTilsindisierebis principi Tavisi SinaarsiT 

farTo da mravlismomcvelia3.  

erTi statiis farglebSi keTilsindisierebis principis gamovlenis yvela sa-

Sualebis jerovani ganxilva SeuZlebelia. amdenad, winamdebare statiaSi ganxi-

luli iqneba informaciis miwodebis valdebuleba, rogorc keTilsindisierebis 

principis gamovlenis Tavisebureba nebayoflobiT da savaldebulo dazRvevaSi. 

2. keTilsindisierebis principis gamovlena dazRvevis

xelSekrulebaSi 

dazRvevis xelSekruleba emyareba oTx fundamentur samarTlebriv princips: 

anazRaurebis princips, sadazRvevo interesis princips, subrogaciis principsa 

da keTilsindisierebis princips.4 

Tavis mxriv, sadazRvevo interesi aris moraluri riskis Semcirebis,5 mxare-

ebs Soris keTilsindisieri urTierTobis Camoyalibebis da sajaro wesrigis dac-

vis saSualeba.6 `saapelacio sasamarTlo ganmartavs, rom samoqalaqo kodeqsi ker-

Zo samarTlis subieqtebs avaldebulebs, imoqmedon keTilsindisierebis far-

glebSi. samoqalaqo kodeqsis me-8 muxlis me-3 nawilis Tanaxmad, samarTlebrivi 

urTierTobis monawileni valdebulni arian, keTilsindisierad ganaxorcielon 

TavianTi uflebebi da movaleobani.  

samoqalaqo samarTalurTierTobebis momwesrigebeli normebis amosavali 

wertili bunebiTi samarTlianobis aRdgenaa, Sesabamisad, samoqalaqo samarTal-

brunvaSi qcevis standartis ganmsazRvrelia samarTlianoba, keTilsindisiereba 

da zneobrioba. kerZosamarTlebriv urTierTobaTa keTilsindisierad warmar-

Tvis valdebulebas samoqalaqo kodeqsis araerTi norma zogjer pirdapir adgens, 

xolo normaTa umravlesoba, marTalia, pirdapir ar uTiTebs masze, magram mainc 

mas efuZneba. keTilsindisierebis principis ZiriTadi funqcia samarTliani Sede-

gebis dadgoma da, amave dros, aSkarad usamarTlo Sedegis Tavidan acilebaa, rac 

1  Beatson T., Friedmann D., Good Faith and Fault in Contract Law, Oxford, New York, 2002, 171. 
2  Smits J., M., Contract Law, A Comparative Introduction, Great Britan, 2015, 136. 
3  ssk-is komentari, 799-e muxli, 2016, 14-15, <www.gccc.ge>, [14.03.16]. 
4  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 174.  
5  iqve, 178. 
6  ssk-is komentari, 799-e muxli, 2016, 16, <www.gccc.ge>, [14.03.16].  
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pirdapir ukavSirdeba samoqalaqo urTierTobaTa stabilurobasa da simyares~.7 

`dazRvevis xelSekruleba emyareba keTilsindisierebis princips. patiosnebis 

umaRlesi xarisxi moeTxoveba xelSekrulebis orive mxares sxva tipis xelSekrule-

bis mxareebTan SedarebiT. am princips aqvs Tavisi istoriuli fesvebi sazRvao 

dazRvevaSi. sadazRvevo riskis Semfasebels hqonda didi rwmena, rom ganmcxadeb-

lis mier miTiTebuli tvirTi gadaizideboda. qoneba SesaZloa, ise daezRviaT, rom 

vizualurad arc momxdariyo misi daTvaliereba da xelSekruleba gaformebuliyo 

gemisgan da tvirTisgan Sors“.8 

 

2.1. keTilsindisierebis principis elementebi  

 

damkvidrebuli Sexedulebis Sesabamisad, dazRvevis xelSekrulebaSi keTil-

sindisierebis principi mxolod informaciis miwodebis valdebulebis jerovani 

SesrulebiT Semoifargleboda. Tumca es Sexeduleba arasworia, radgan keTilsin-

disierebis principi gacilebiT farToa da mxolod informirebis valdebulebis 

SesrulebiT ar Semoifargleba.9 „dazRvevis xelSekruleba ormxrivad mavaldebu-

lebeli, konsensualuri da sasyidliani xelSekrulebaa“.10 valdebulebis — „obliga-
re“11 saTanadod Sesrulebazea damokidebuli „bona fides“12 — keTilsindisierebis 

principis realizacia. amdenad, keTilsindisierebis principis dasacavad saTana-

dod unda Sesruldes informaciis miwodebis valdebuleba. mzRveveli keTilsin-

disierad unda moekidos dazRvevis xelSekrulebis dadebis valdebulebas, raTa 

ormagi dazRveva ar iqnes gamoyenebuli marTlsawinaaRmdego Semosavlis miRebis 

mizniT; sadazRvevo zaralis Semcirebis mizniT, damzRvevma jerovnad unda Seas-

rulos mzRvevelis miTiTebebi, saTanado mzrunveloba gamoiCinos dazRveuli qo-

nebisadmi, sadazRvevo premiis gadaxda ganxorcieldes keTilsindisierad, xel-

Sekruleba Sedgenil da ganmartebul iqnes keTilsindisierebis principis dacviT 

da, zogadad, xelSekrulebis mxareebma keTilsindisierad unda Seasrulon maTze 

dakisrebuli movaleobebi da isargeblon sakuTari uflebebiT. 

                         
7  Tbilisis saapelacio sasamarTlo, samoqalaqo saqmeTa palata, 2012 wlis 21 noemberi, 

saqme №2b/3080-12, samarTlis eleqtronuli biblioTeka (sebi), <www.library.court.ge>. 
8  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 181. 
9  ssk-is komentari, 799-e muxli, 2016, 14-15, <www.gccc.ge>, [14.03.16]. Sead. Rejda G.E., Princip-

les of Risk Management and Insurance, 10th ed., United States of America, 2008, 181. miTiTebuli mec-

nieris azriT, dazRvevis xelSekrulebis Taviseburebidan gamomdinare, `keTilsin-
disierebis principi emyareba sam samarTlebriv doqtrinas – informaciis miwodebis 
valdebulebas, informaciis gasaidumloebas da micemuli pirobis (garantiis) Ses-
rulebas. 

10  ssk-is komentari, 799-e muxli, 2016, 4, <www.gccc.ge>, [14.03.16]. 
11  Zimmermann R., The Law of Obligations Roman Foundations of the Civilian Tradition, Oxford University 

Press, 1996, 1. 
12   Zimmerman R., Whittaker S., Good Faith in Law European Contract Law, Cambridge University Press, 

2004, 66. 
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2.2. savaldebulo da nebayoflobiT dazRvevaSi keTilsindisierebis

principis gamovlenis zogadi kriteriumebi 

dazRvevis xelSekruleba SeiZleba Camoyalibdes rogorc nebayoflobiTi, 

aseve savaldebulo formiT. orive SemTxvevaSi xelSekrulebis ganmarteba unda 

ganxorcieldes keTilsindisierebis principis Sesabamisad. swored keTilsindi-

sierebis principis safuZvelze akisriaT xelSekrulebis mxareebs erTmaneTis mi-

marT valdebuleba, rom gulisxmiereba gamoiCinon kontrahentis interesis mi-

marT. 13  

nebayoflobiTi sadazRvevo urTierToba warmoiSoba mxareTa nebis avtono-

miis safuZvelze, rasac ver vityviT savaldebulo dazRvevis xelSekrulebaze, 

radgan am SemTxvevaSi xelSekrulebis arsebiTi pirobebi specialuri kanoniT ga-

nisazRvreba da sajaro samarTliT dasaregulirebel sakiTxTa wres ganekuTvne-

ba.14 nebayoflobiTi dazRvevis xelSekruleba calsaxad samoqalaqosamarTlebri-

vi xelSekrulebaa. savaldebulo dazRvevis samarTlebrivi xasiaTis gansazRvra 

ki `sajaro da kerZo samarTlis gamijvnis klasikuri Teoriebis magaliTze unda 

Semowmdes. interesTa Teoriis gaTvaliswinebiT, savaldebulo dazRveva calsa-

xad sazogadoebriv interess icavs. nebayoflobiTi dazRvevis xelSekrulebisgan 

gansxvavebiT, savaldebulo dazRveviT gaTvaliswinebuli dacvis interesTa wre 

gacilebiT farToa. subordinaciis TeoriasTan mimarTebiT unda aRiniSnos, rom 

savaldebulo dazRveviT gaTvaliswinebuli urTierToba aRmocendeba ara xel-

Sekrulebis, aramed kanonis safuZvelze. 

subieqtTa Teoriis gaTvaliswineba ki am SemTxvevaSi SeiZleba arasakmarisi 

aRmoCndes. magaliTad, SesaZlebelia, xelSekrulebis orive mxare kerZo samar-

Tlis subieqtiT iyos warmodgenili, magram urTierToba mainc sajarosamarTleb-

rivad CaiTvalos. aseT dros gadamwyveti mniSvneloba xelSekrulebis dadebis mi-

zans mieniWeba. „nebayoflobiTi dazRvevisagan gansxvavebiT, savaldebulo dazR-

vevis xelSekruleba sajarosamarTlebrivi xasiaTisaa da warmoiSoba kanonis sa-

fuZvelze. “15  

amdenad, nebayoflobiT sadazRvevo urTierTobebSi keTilsindisierebis 

principis dacvis safuZvelia mxareTa mier winasaxelSekrulebo da xelSekrule-

bis moqmedebis mTeli periodis ganmavlobaSi mxareTa keTilsindisieri qmedeba, 

radgan nebayoflobiTi dazRvevis xelSekrulebis arsebiTi pirobebis gansazRvra 

13  ssk-is komentari, 799-e muxli, 2016, 14, <www.gccc.ge>, [14.03.16]. 
14  saqarTvelos samoqalaqo kodeqsis komentari, 801-e muxli, 2016, 1, <www.gccc.ge>, 

[15.03.16]. 
15  gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo praqtika, Jurn.

`qarTuli samarTlis mimoxilva“, №6/2003-4, 486. 7, 488. 8; saqarTvelos uzenaesi 
sasamarTlos 2005 wlis 21 aprilis №as-4-381-05 ganCineba; saqarTvelos uzenaesi sa-
samarTlos 2005 wlis 21 aprilis №as-4-381-05 ganCineba miTiTebulia: ssk-is ko-
mentari, 801-e muxli, 2016, 2-3, <www.gccc.ge>, [15.03.16]. 
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`mxareTa nebis avtonomiis safuZvelze~16 xdeba, xolo savaldebulo dazRvevis 

xelSekrulebis dadeba, misi pirobebis gansazRvra ar aris damokidebuli mxareTa 

nebaze. savaldebulo dazRvevaSi iseve, rogorc dazRvevis obieqti, saxeobebisa 

da ganxorcielebis wesi specialuri kanoniT ganisazRvreba. Sesabamisad, keTil-

sindisierebis principis asaxva Sesabamis kanonSi, ZiriTadad, kanonmdeblis ke-

Tilgonierebazea damokidebuli.  

marTalia, kanonmdebels aqvs ufleba, savaldebulo dazRvevis Sesaxeb kon-

kretul kanonSi gaiTvaliswinos samoqalaqo kodeqsisgan gansxvavebuli regula-

cia, Tumca arsebiTia, rom konkretuli sakanonmdeblo mowesrigeba ar modiodes 

winaaRmdegobaSi keTilsindisierebis principTan.  

 amavdroulad, keTilsindisierebis principze saubrisas mniSvnelovania, dazR-

vevis xelSekrulebis formis mixedviT, misi miznebis gaTvaliswineba, konkretuli 

dazRvevis xelSekrulebis miznis misaRwevad keTilsindisierebis principis saTana-

dod gamoyeneba; aseve, daculi unda iqnes sadazRvevo urTierTobebis umTavresi mi-

zani — damzRvevma sworad marTos finansuri zarali dazRvevis meSveobiT.17 

`sadazRvevo interesis doqtrinis miznebad imTaviTve mxareTa Soris keTil-

sindisieri saxelSekrulebo urTierTobis Camoyalibeba da sajaro wesrigis dac-

va dasaxelda“.18 savaldebulo dazRvevis xelSekrulebis mizani stabiluri da mo-

wesrigebuli samoqalaqo urTierTobis Camoyalibebis xelSewyobaa.19 savaldebu-

lo dazRvevis xelSekrulebaSi keTilsindisierebis principis ganxorcieleba ise 

unda moxdes, rom maqsimalurad iqnes gaTvaliswinebuli adamianTa farTo wris in-

teresebi, radgan savaldebulo dazRvevis xelSekrulebis umTavresi mizani swo-

red sazogadoebrivi interesebis dacvaa.20 magaliTad, saqarTveloSi moqmedebda 

saqarTvelos kanoni `avtomototransportis mflobelTa samoqalaqo pasuxis-

mgeblobis savaldebulo dazRvevis Sesaxeb“, romlis mizani iyo avtomototran-

sportis, rogorc mometebuli safrTxis wyaros, mflobelTa mier im pirTaTvis 

miyenebuli zianis anazRaurebaze zrunva, romelTa sicocxlesa da janmrTeloba-

sac avtomototransportis moZraobisas miadgeboda ziani. 21  

 aSS-is prezidentma barak obamam 2010 wlis martSi xeli moawera aqts `pacien-

tTa dacvisa da xelmisawvdomi mkurnalobis Sesaxeb“, romliTac gansazRvra am 

                         
16  ssk-is komentari, 801-e muxli, 2016, 1, <www.gccc.ge>, [15.03.16]. 
17   Thorburn C., On the Measurement of Solvency of Insurance Companies, Resent Developments that Will 

Alter Methods Adopted in Emerging Markets, The World Bank ,Washington, February, 2004, 2.  
18  iremaSvili q., sadazRvevo interesis doqtrina da mis mimarT gamoTqmuli kritikis 

analizi, Jurn. `samarTlis Jurnali“, №2, 2013, 58. 
19   saqarTvelos sakonstitucio sasamarTlos pirveli kolegia, gadawyvetileba №1/2/106, 

Tb., 2001 wlis 31 oqtomberi, <http://www.constcourt.ge>. 
20   ssk-is komentari, 801-e muxli, 2016, 2, <www.gccc.ge>, [15.03.16]. 
21  saqarTvelos kanoni `avtomototransportis mflobelTa samoqalaqo pasuxismgeb-

lobis savaldebulo dazRvevis Sesaxeb“, parlamentis uwyebani, №33, 31/07/1997. 



samarTlis Jurnali, #1, 2017 

 172 

dazRvevis gansaxorcieleblad arsebiTi pirobebi.22 dazRvevis mizani sazogadoe-

bis interesebis dacvaa, raTa pacientebma isargeblon xelmisawvdomi mkurnalobis 

saSualebiT.  

dazRveva sajaro interesebis dacvis umniSvnelovanes saSualebad iqna miCne-

uli politikuri ekonomikis uaryofiTi Sedegebis prevenciisTvis,23 mag., rogo-

ric SeiZleba iyos sabanko krizisi.24 asakobrivi dazRveva socialuri dacvis meqa-

nizmia25 da a.S. 

3. mzRvevelis mier informaciis miwodebis valdebulebis realizaciis

Taviseburebani dazRvevis formebis mixedviT  

sadazRvevo urTierTobaSi gamocdil, Zlier mxared gvevlineba mzRveveli26. 

ZiriTadad, damzRvevs sadazRvevo kompaniebis mier winaswar SemuSavebul, saku-

Tar interesebze morgebul standartul dazRvevis xelSekrulebaze uwevT xelis 

mowera. xelSekrulebaSi arsebuli orazrovani da SeniRbuli Canawerebi SesaZle-

belia, mniSvnelovnad laxavdes piris interesebs. Tumca es, erTi SexedviT, dam-

zRvevisTvis SeiZleba arc iyos SesamCnevi. amdenad, informaciis miwodeba dazRve-

vis xelSekrulebis dadebamde mniSvnelovania, ganxorcieldes rogorc damzRvevis, 

aseve mzRvevelis mxridan. mzRveveli valdebulia, damzRvevis mimarT gamoiCinos 

saTanado gulisxmiereba. man, rogorc sadazRvevo urTierTobebSi gamocdilma 

pirma, damzRvevs unda auxsnas xelSekrulebis teqstSi arsebuli terminebi, maTi 

mniSvneloba, radgan Cveulebrivi moqalaqisTvis specifikuri iuridiuli Tu sa-

dazRvevo terminebi SesaZloa, naklebad gasagebi an saerTod gaugebari aRmoCndes. 

keTilsindisiereba moiTxovs, xelSekrulebis standartuli pirobebi imgvarad Ca-

moyalibdes, rom ar iyos orientirebuli mxolod misi damdgenis, dominanti piris 

interesebis dacvaze.27 dazRvevis xelSekrulebis Semdgeni aris mzRveveli.28 evro-

puli saxelSekrulebo samarTali momxmareblis interesebis sawinaaRmdegod Semu-

Savebuli xelSekrulebis standartul pirobas miiCnevs arakeTilsindisierad.29 

22   Jerry H. R., Richmond D.R., Understanding Insurance Law, 5th ed.,, LexisNexis, Sanfrancisco, 2012, 51, 
<www.Lexisnexis.com>. 

23  Leaven L., The Political Economy of Deposit Insurance, The World Bank, Washington, 2004, 1-5. 
24  Demirguc-Kunt A., Kane E.J., Laeven L., Deposit Insurance Design and Implemention, Police 

Lessons from Research and Practice, The World Bank, Washington, 2006, 1-5. 
25  Valdivia V. H., The Insurance Role of Social Security: Theory and Lessons for Police Reform, USA, 

1997, 5-6. 
26  saqarTvelos uzenaesi sasamarTlos 2013 wlis 28 ianvris №as-1643-1540-2012 ganCineba, 

<http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
27  Markensinis B., Unberath H,, Johnston A., The German Law of Contract, 2nd ed., Oxford and 

Portland, Oregon, 2006, 165. 
28  Campbell D., International Insurance Law and Regulations, Vol. 1, Austria, Salzburg, 2015, 732. 
29  Basedow J., Bird J., Clarke M., Cousy H., Heiss H, Principles of European Insurance Contrat Law (PEICL), 

2009, 44. 
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winasaxelSekrulebo etapze miRebuli arsebiTi informaciis analizis sa-

fuZvelze iRebs mzRveveli gadawyvetilebas, rogori pirobebiT dados xelSekru-

leba damzRvevTan da saerTod dados Tu ara konkretuli dazRvevis xelSekrule-

ba.30 savaldebulo dazRvevis xelSekrulebis Taviseburebidan gamomdinare, Ti-

Toeuli savaldebulo dazRvevis xelSekrulebis dadebisas mzRvevelis mier ar 

xdeba riskis analizi, radgan am tipis xelSekrulebis gaformebisTvis arsebiTia, 

mzRvevelma moaxdinos damzRvevisagan im informaciis mopoveba, romelic, saval-

debulo dazRvevis Sesaxeb specialuri kanonis Tanaxmad, aidentificirebs dazR-

vevis obieqts. es yovelive ganpirobebulia imiT, rom mzRvevelis mier dazRvevis 

xelSekrulebis gaformebis safuZveli aris ara mzRvevelis mier detaluri in-

formaciis moTxovna da damzRvevis mier miwodeba, aramed imis dadgena, akmayofi-

lebs Tu ara sadazRvevo obieqti kanonmdeblobiT dawesebul kriteriumebs. miu-

xedavad aRniSnulisa, mxareebs, iseve rogorc nebayoflobiT, aseve savaldebulo 

sadazRvevo urTierTobaSi erTmaneTis mimarT akisriaT `gansakuTrebuli gul-

wrfelobis“31 valdebuleba.  

mzRvevels aqvs legitimuri ufleba, damzRvevisgan miiRos pasuxi yvela im 

kiTxvaze, romlebic saWiroa dasazRvevi obieqtis Sesaxeb arsebiTi informaciis 

mosapoveblad. es iqneba informacia adamianis janmrTelobis, genetikuri winaswa-

ri ganwyobis, qonebis Rirebulebis, nasamarTleobis Sesaxeb da a.S.  

damzRvevi saxelSekrulebo urTierTobaSi rom Sevides mzRvevelTan, saku-

Tari nebiT akeTebs arCevans, gasces Tu ara informacia32, romelic, xSir SemTxve-

vaSi, SesaZloa, gansakuTrebuli kategoriis personaluri monacemi iyos.  

amdenad, mzRvevels rogorc winasaxelSekrulebo etapze, ise xelSekrulebis 

mimdinareobis periodSi mudmivad SeuZlia, damzRvevs Seaxsenos dazRveuli sike-

Tis mdgomareobis Sesaxeb informirebis valdebuleba — iqneba es informacia ada-

mianis sicocxlis, janmrTelobis, qonebis Tu samoqalaqo pasuxismgeblobis Sesa-

xeb. Sedegad, mzRveveli xdeba dazRveulis Sesaxeb umniSvnelovanesi informaciis 

mflobeli. mas, swored keTilsindisierebis principidan gamomdinare, ekisreba 

valdebuleba, sifrTxiliT moekidos miRebul informacias da daicvas misi kon-

fidencialuroba.  

mzRvevelis mier informaciis moTxovnis farglebi ar unda iyos SeuzRudavi, 

raTa ar moxdes adamianTa uflebebSi uxeSi Careva. msgavsi qmedeba TavisTavad ara-

keTilsindisieri iqneba. amdenad, ssk-is 808-e muxlSi gamoyenebuli sityva `arse-

biTi“ ar unda iqnes farTod ganmartebuli da mzRvevels unda hqondes mxolod im 

informaciis moTxovnis ufleba, romelic mniSvnelovania sadazRvevo riskis Se-

fasebisa da uaryofiTi Sedegebis prognozirebisaTvis.33 

                         
30  ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tb., 2001, 28. 
31  Rogan P.,The Insurance and Reinsurance Law Review, United Kingdom, 2013, 92. 
32  mowoneliZe n., Tanamedrove biomedicinis roli sadazRvevo samarTalSi, `samarTlis 

Jurnali”, №2, 2013, 122. 
33  iqve,122-123. 
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savaldebulo dazRvevis xelSekruleba, misi Taviseburebidan gamomdinare, 

ufro met Tavisuflebas aniWebs damzRvevs, xelSekrulebis dadebis dros ar da-

uSvas mzRvevelis gadaWarbebuli wvdoma mis personalur monacemebze. 

sadazRvevo periodis ganmavlobaSi, mzRveveli valdebulia, gaafrTxilos 

damzRvevi premiis gadauxdelobis Sedegad damdgar samarTlebriv SedegTan da-

kavSirebiT,34 zaralis Semcirebis mizniT misces miTiTebebi sadazRvevo SemTxve-

vis dadgomis dros. 35 

mzRvevels dacvis materialursamarTlebrivi saSualebebis Tavisuflad ga-

moyenebis ufleba eqneba im SemTxvevaSi, Tu keTilsindisierad Seasrulebs infor-

maciis miwodebis valdebulebas (rac moiazrebs damzRvevis informirebis valde-

bulebas mis mier misawodebeli informaciisa da gansaxorcielebeli qmedebebis 

Sesaxeb), winaaRmdeg SemTxvevaSi, konkretuli sadazRvevo SemTxvevis faqtobrivi 

garemoebebis gaTvaliswinebiT, mzRvevelis mier am normebze apelireba SesaZloa 

arakeTilsindisier qmedebad Sefasdes.  

3.1. nebayoflobiT da savaldebulo dazRvevaSi mzRvevelis mier 

informaciis miwodebis valdebulebis ganxorcielebis saSualebebis 

urTierTmimarTeba 

`sxva komerciuli xelSekrulebebisgan gansxvavebiT, dazRvevis xelSekrule-

ba efuZneba keTilsindisierebas, romelic mxareebs akisrebs `gansakuTrebuli 

gulwrfelobis“ valdebulebas,“36 rogori formiTac ar unda xorcieldebodes da 

ra saxisac ar unda iyos dazRvevis xelSekruleba.  

sadazRvevo periodis ganmavlobaSi mzRveveli valdebulia, maqsimalurad 

moaxdinos damzRvevis dauyovneblivi informireba iseTi garemoebebis Sesaxeb, 

romelic mniSvnelovania damzRvevis mier sakuTari uflebebiT Seuferxebeli 

sargeblobisTvis. es iqneba informacia mzRvevelis misamarTis, saxelisa Tu sa-

marTlebrivi mowyobis formis Sesaxeb da a.S.37  

ssk-is 808-e muxlis 1-li da me-2 nawilebis Tanaxmad, xelSekrulebis dasade-

bad, mzRvevelma damzRvevs unda mosTxovos misTvis cnobili yvela arsebiTi in-

formaciis miwodeba. informacia rom CaiTvalos arsebiTad, aRniSnulis Taobaze 

mzRvevelma damzRvevs kiTxva unda dausvas werilobiT, garkveviT da araoraz-

rovnad. es ganpirobebulia imiT, rom `kanonmdebeli sadazRvevo urTierTobaSi 

mzRvevels, rogorc dazRvevis xelSekrulebis Zlier mxares, aniWebs aqtiur 

34  saqarTvelos uzenaesi sasamarTlos 2013 wlis 21 Tebervlis gadawyvetileba, saqme 
№as-85-81-2013, <prg.supremecourt.ge>. 

35   ssk-is komentari, 801-e muxli, 2016, 1-2, <www.gccc.ge>, [16.03.16]. 
36  Rogan P.,The Insurance and Reinsurance Law Review, United Kingdom, 2013, 92. 
37  Project Group, Reicher-facilide f., Helmut H., Restatement of European Insurance Contract Law, 

Principles of European Insurance Contract Law (PEICL), Article 2:702, 2015, 1 November, 23. 
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rols, rac misTvis garkveuli uflebebis gansazRvriT gamoixateba. Sesabamisad, 

sadazRvevo kompaniam kanonmdeblis mier misTvis miniWebuli uflebebi keTilsin-

disierad unda gamoiyenos da sadazRvevo urTierTobis farglebSi ar unda Seq-

mnas damzRvevisaTvis uaresi pirobebi“.38 amdenad, mniSvnelovania, rom dazRvevis 

xelSekrulebis dadebamde mzRvevelma dasvas yvela SekiTxva, romlebic konkre-

tuli dazRvevis xelSekrulebasTan kavSirSia, raTa srulyofilad moipovos ar-

sebiTi informacia. mzRveveli damzRvevis mier miwodebuli informaciis safuZ-

velze iRebs gadawyvetilebas. iseTi tipis kiTxvebi, romelTac kavSiri ar aqvT 

arc safrTxesTan da arc dazRveviT gaTvaliswinebuli SemTxvevis dadgomasTan, 

ar CaiTvleba arsebiTad. arsebiTia is garemoebebi, romlebsac SeuZliaT, gavlena 

moaxdinon mzRvevelis gadawyvetilebaze, uari Tqvas xelSekrulebaze, an dados 

igi Secvlili SinaarsiT.39 keTilsindisierebis principis dacva moeTxoveba mzRve-

vels SekiTxvis dasmis dros. orazrovnad an gaurkvevlad dasmulma kiTxvam SeiZ-

leba SecdomaSi Seiyvanos damzRvevi da gasces araswori pasuxi, rac mogvianebiT 

SesaZloa, gaxdes mzRvevelis mxridan arakeTilsindisieri qmedebis safuZveli.  

mzRvevelis mier damzRvevis informireba mniSvnelovania ara mxolod winasa-

xelSekrulebo etapze, aramed xelSekrulebis moqmedebis periodSic. mzRveveli 

valdebulia, damzRvevis mier premiis gadauxdelobis SemTxvevaSi, droulad Se-

atyobinos damzRvevs arsebiTi informacia imis Taobaze, rom premiis gadauxde-

lobas Sedegad SeiZleba mohyves xelSekrulebis moSla mzRvevelis mier gansazR-

vruli vadis uSedegod gasvlis Semdeg. saqarTvelos uzenaesma sasamarTlom gan-

marta, rom `817-e-818-e muxlebi ar aris mavaldebulebeli, magram keTilsindisie-

rebis principi avaldebulebs mzRvevels, marTlzomierad gamoiyenos misTvis mi-

niWebuli ufleba da sadazRvevo premiis gadauxdelobis SemTxvevaSi gaafrTxi-

los damzRvevi xelSekrulebis moSlis Taobaze, ar daelodos xelSekrulebis va-

dis gasvlas da Semdeg moiTxovos sadazRvevo Sesatanis anazRaureba.“40 

mzRvevels SeuZlia, sadazRvevo SemTxvevis dadgomis Semdeg mosTxovos dam-

zRvevs yovelgvari cnoba, romelic aucilebelia sadazRvevo SemTxvevis an mova-

leobis moculobis dasadgenad.  

amdenad, mzRvevels aqvs damzRvevisTvis informaciis miwodebis, aseve dam-

zRvevisgan informaciis moTxovnis ufleba da misi gafrTxilebis valdebuleba, 

Tu ra Sedegi mohyveba damzRvevis mxridan keTilsindisierebis principis daucve-

lobas.  

qonebis dazRvevis xelSekrulebaSi keTilsindisierebis principis realiza-

ciisaTvis umniSvnelovanesia, gaTvaliswinebul iqnes anazRaurebis principis ori 

                         
38  Tbilisis saapelacio sasamarTlo, samoqalaqo saqmeTa palata, 2012 wlis 21 noemberi, 

saqme №2b/3080-12, <www.library.court.ge>. 
39  Emmett J.,Vaughan T., Fundamentals of Risk and Insurance, 10th ed., 2007, 176. 
40  saqarTvelos uzenaesi sasamarTlos 2013 wlis 21 Tebervlis gadawyvetileba, saqme 

№as-85-81-2013, <prg.supremecourt.ge>. 
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fundamenturi mizani: `pirveli — moaxdinos prevencia imisa, rom dazRveulma ar 

miiRos sargebeli zianisgan. magaliTad, Tu saxli dazRveuli iyo 200000 dolarad 

da dadga nawilobrivi danakargi 50000 dolaris odenobiT, anazRaurebis princi-

pis darRveva iqneba, Tu mas gadauxdian 200000 dolars. man ar unda naxos sargebe-

li dazRvevidan. meore mizania, Seamciros moraluri safrTxe, Tu arakeTilsindi-

sieri damzRvevi miiRebs sargebels danakargidan (sadazRvevo SemTxvevis Sedegad 

damdgari zaralidan); maT SeiZleba winaswari ganzraxviT gamoiwvion ziani, rom mi-

iRon anazRaureba. Tu anazRaureba ar aRemateba faqtobriv zians, maSin arakeTil-

sindisierad moqcevis cdunebac Semcirdeba“.41 `moraluri safrTxe exeba adamia-

nis qcevas. (frangulad „les moeurs“ niSnavs sazogadoebaSi damkvidrebul wes-Cveu-

lebebs) ekonomikaSi moraluri safrTxis Teoria emyareba riskis Tavidan acile-

bas, romelic SeiZleba gamowveuli iyos sabazro wesebis darRvevis Sedegad ga-

formebuli xelSekrulebiT.“42 

zogadad qonebis, gansakuTrebiT ki uZravi qonebis, dazRvevis mimarT inte-

resma mkveTrad imata stiqiur ubedurebaTa zrdasTan erTad.43 siRaribis winaaR-

mdeg brZolis erT-erT umniSvnelovanes da efeqtian saSualebad miCneul iqna ag-

rodazRvevis gamoyeneba.44 

miuxedavad imisa, rom damzRvevs qoneba dazRveuli aqvs, igi valdebulia, maq-

simalurad gaufrTxildes dazRveul qonebas. mzRvevelsa da damzRvevs Soris 

urTierTTanamSromlobis valdebuleba dazRveul qonebaze zrunvasTan dakavSi-

rebiT, sakanonmdeblo donezea mowesrigebuli. damzRvevis interesi, ZiriTadad, 

dazRveuli sagnis uvneblad SenarCunebis surviliT unda vlindebodes.45 

mzRveveli uflebamosilia, miTiTebebi misces damzRvevs, raTa sadazRvevo 

SemTxvevis dadgomis dros, SeZlebisdagvarad, moxdes zianis Tavidan acileba an 

Semcireba.  

`savaldebulo xanZarsawinaaRmdego dazRvevis Sesaxeb“ saqarTvelos kanonis 

me-5 muxlis pirveli punqtis Tanaxmad, sadazRvevo SemTxveva iyo dazRveuli qone-

bisaTvis xanZris, misi Caqrobis mizniT gatarebuli RonisZiebebis Sedegad miyene-

buli ziani.46 amdenad, mzRvevelis miTiTebis Sesabamisad, damzRvevis mier xanZris 

Casaqrobad gatarebuli RonisZiebebis Sedegad damdgari ziani eqvemdebareboda 

mzRvevelis mier anazRaurebas.  

41  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 175. 
42  Zweifel P., Roland E., Insurance Economics, Berlin, Heidelberg, 2012, 268. 
43  Cummins J.D., Mahul O., Catastrophe Risk Financing in Developing Countries, The World Bank, 

Washington, 2009 , 0-3. 
44  Gurenko E., Mahul O., Enabling Productive but Asset-poor Farmers to Succeed, A Risk Financing 

Framework, The World Bank, Washington, 2004, 1. 
45   ssk-is komentari, 830-e muxli, 2016, 1-2, <www.gccc.ge>, [16.03.16]. 
46   saqarTvelos kanoni `savaldebulo xanZarsawinaaRmdego dazRvevis Sesaxeb“, ssm, 3 (10),

19/02/1999, (Zaladakargulad gamocxadda 18.07.2005).  
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amdenad, zianis Semcirebis mizniT, mzRvevelis mier gacemuli miTiTebebi un-

da Sesruldes, Tu maTi Sesrulebis Zala damzRvevs obieqturad Seswevs.  

ssk-is 839-e muxlis Tanaxmad, samoqalaqo pasuxismgeblobis dazRvevis xel-

SekrulebiT, mzRveveli movalea, gaaTavisuflos damzRvevi im valdebulebisagan, 

romelic mas ekisreba mesame piris winaSe dazRvevis periodSi warmoSobili pasu-

xismgeblobis gamo. 

samoqalaqo pasuxismgeblobis dazRvevas qonebrivi zianisgan, ZiriTadad, me-

same pirTa — dazaralebulTa dacvis funqcia aqvs.  

Tavis mxriv, samoqalaqo pasuxismgeblobis dazRvevis ori safuZveli SeiZle-

ba arsebobdes — saxelSekrulebo da deliqturi. aramarTlzomieri qmedebis Sede-

gi sxvadasxvagvari SeiZleba aRmoCndes dazRvevis xelSekrulebis formis mixed-

viT. nebayoflobiTi dazRvevis xelSekrulebaSi damzRvevis arakeTilsindisieri 

qmedeba mzRvevelis pasuxismgeblobisgan gaTavisuflebis safuZveli SeiZleba 

gaxdes. kerZod, ssk-is 842-e muxlis Tanaxmad, mzRveveli Tavisufldeba pasuxis-

mgeblobisagan, Tu damzRvevma Segnebulad gamoiwvia im garemoebis warmoSoba, 

risTvisac mas ekisreba pasuxismgebloba mesame piris winaSe. ssk-is 843-e muxlis 

pirveli nawilis Tanaxmad, savaldebulo dazRvevis xelSekrulebaSi Tu mzRveve-

li mTlianad an nawilobriv Tavisufalia damzRvevis winaSe movaleobisagan, misi 

pasuxismgebloba mesame piris winaSe ZalaSia savaldebulo dazRvevis Sesaxeb ka-

noniT gaTvaliswinebul SemTxvevebSi. amdenad, savaldebulo dazRvevis xelSek-

rulebaSi mesame piris dacvis interesi upiratesia da xorcieldeba dazRveuli 

piris arakeTilsindisieri qmedebis miuxedavad.  

`avtomototransportis mflobelTa samoqalaqo pasuxismgeblobis savalde-

bulo dazRvevis Sesaxeb“ saqarTvelos kanonTan 47 dakavSirebiT, saqarTvelos sa-

konstitucio sasamarTlom ganmarta, rom savaldebulo dazRvevis xelSekruleba 

`sayovelTaoobis princips emyareba da moicavs avtomototransportis yvela 

mflobels. igi, nebayoflobiTi dazRvevisagan gansxvavebiT, xels uwyobs stabi-

luri da mowesrigebuli samoqalaqo urTierTobis Camoyalibebas.“48 am gadawyve-

tilebiT, faqtobrivad, warmoCnda savaldebulo dazRvevis xelSekrulebis gav-

lenis mniSvneloba da daniSnuleba samoqalaqo urTierTobaze. 

evrokavSiris qveynebSi farTod gamoiyeneba pasuxismgeblobis savaldebulo 

dazRveva. mag., avtomototransportis mflobelTa samoqalaqo pasuxismgeblobis 

dazRveva, samSeneblo dazRveva, aseve profesiuli pasuxismgeblobis dazRveva, 

dazRveva bebiaqalisTvis. wevri qveynebis moqalaqeebi, sxvadasxva profesiis war-

momadgenlebi sxva saxelmwifoSi moxvedrisas, ZiriTadad, adgilobriv savalde-

                         
47   `avtomototransportis mflobelTa samoqalaqo pasuxismgeblobis savaldebulo 

dazRvevis Sesaxeb“ saqarTvelos kanoni, parlamentis uwyebani, 33, 31/07/1997. 
48   saqarTvelos sakonstitucio sasamarTlos pirveli kolegia, gadawyvetileba 

№1/2/106, Tbilisi, 2001 wlis 31 oqtomberi, <http://www.constcourt.ge>. 
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bulo dazRvevis xelSekrulebebs aformeben sadazRvevo momsaxurebis miRebis 

mizniT.49 

ssk-is 840-e muxlis Tanaxmad, samoqalaqo pasuxismgeblobis dazRvevis xel-

SekrulebaSi mzRvevels informaciis miwodebis moTxovnis ufleba aqvs ara mxo-

lod damzRvevis, aramed im piris mimarTac, romelsac miadga ziani, Tu dazarale-

buli piri mas warudgens moTxovnas. mzRveveli, misi saqmianobis specifikis gaT-

valiswinebiT, ar SeiZleba ganxilul iqnes, ubralod, mewarme subieqtad da mxo-

lod samewarmeo miznebze orientirebul pirad. mas, sxva mewarme subieqtebisgan 

gansxvavebiT, evaleba, gamoiCinos dazRveulis interesebis mimarT gansakuTrebu-

li gulisxmiereba da samewarmeo miznebze win daayenos damzRvevis interesi da sa-

dazRvevo anazRaurebis miRebis keTilsindisieri molodini. mag.: Tu mzRvevelis 

ekonomikuri mdgomareoba imdenad gauaresda, rom sadazRvevo SemTxvevis dadgo-

mis SemTxvevaSi arsebobs riski, ver gasces sadazRvevo anazRaureba, `sakamaToa 

sakiTxi imis Sesaxeb, ramdenad ekisreba mzRvevels damzRvevisaTvis msgavsi tipis 

informaciis miwodebis valdebuleba. biznesis interesebis gaTvaliswinebiT, gau-

marTlebelia, kompanias msgavsi valdebuleba daekisros. Tumca, calkeul Sem-

TxvevaSi, SesaZlebelia, mosamarTlem mzRvevels es valdebuleba keTilsindisie-

rebis principis ganmartebis safuZvelze daakisros“. 50 

mesame piris sasargeblod sicocxlis dazRvevisas mzRvevelma unda moiTxovos 

dazRveuli piris an misi kanonieri warmomadgenlis Tanxmoba. am SemTxvevaSi, dazRve-

ulis an misi kanonieri warmomadgenlis Tanxmoba erTgvari nebarTvaa imis Taobaze, 

rom konkretuli damzRvevis mier dazRveul iqnes piri. aseTi Tanxmobis ararsebobis 

SemTxvevaSi arakeTilsindisieri qmedebis riski Zalian gaizrdeboda. aSS-Si moqmedi 

doqtrinis Tanaxmad, warmodgenilia ori sxvadasxva SemTxveva:51 `a) rodesac dam-

zRvevi azRvevs sakuTar sicocxles da mosargebled mesame pirs uTiTebs; b) damzRve-

vi azRvevs sxva piris sicocxles da Tavad ixdis sadazRvevo premias. 

pirvel SemTxvevaSi, damzRvevisa da mosargeblis mier arakeTilsindisieri 

qmedebis (damzRvevis sicocxlis mospobis ganzraxva) riski minimaluria. naklebad 

savaraudoa, rom damzRvevma sakuTari sicocxlis mospobis xarjze dagegmos mesame 

pirebis `gamdidreba“; aseve, naklebad savaraudoa, rom mosargebled damzRvevis mi-

er dasaxelebuli piri misi potenciuri `mkvleli“ aRmoCndes. Tumca aseTi saf-

rTxis arseboba gamoricxuli ar aris. 

meore SemTxvevaSi dazRveulis sicocxlis mospobis safrTxe didia. Sesabami-

sad, mtkice ojaxur an ekonomikur kavSirSi gamoxatuli sadazRvevo interesis ar-

seboba Zalian mniSvnelovania“.52 amdenad, sadazRvevo interesis arseboba aucile-

belia  moraluri  riskis  Sesamcireblad,  rac  keTilsindisieri  qcevis  safuZve-

49   European Commission – Directorate – General for Justice, Final Report of the Commission Expert Group 
on European Insurance Contract Law, European Union, 2014, 29. 

50   ssk-is komentari, 819-e muxli, 2016, 1, <www.gccc.ge>, [15.03.16] 
51   iremaSvili q., sadazRvevo interesis doqtrina da mis mimarT gamoTqmuli kritikis 

analizi, `samarTlis Jurnali“, №2, 2013, 60. 
52   iqve. 
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lia.53 

keTilsindisieri qmedeba gansakuTrebiT mniSvnelovania sicocxlis dazRve-

vis dros, radgan am SemTxvevaSi arakeTilsindisieri qmedebisgan dasacavi obieq-

ti adamianis sicocxlea. 

sadazRvevo interesis safuZveli sxvadasxvagvari SeiZleba iyos. magaliTad, 

`axlo ojaxuri kavSiri an qorwineba piris sicocxlis dazRvevis damakmayofile-

beli garemoebaa. qmars SeuZlia, SeiZinos colis sicocxlis dazRvevis polisi da 

TviTon mieTiTos beneficiarad; aseve piriqiT, coli SeiZleba mieTiTos qmris sa-

dazRvevo polisSi beneficiarad; bebiam da babuam SeiZleba daazRvios SviliSvi-

lis sicocxle; ganqorwinebul meuRleebs ar aqvT erTmaneTis mimarT sadazRvevo 

interesi. mag.: biZaSvilebs ar SeuZliaT erTmaneTis sicocxlis dazRveva Tu ar 

warmoadgenen finansuri urTierTobis damadasturebel sabuTs. sicocxlis dazR-

vevis dros aucilebeli araa, saxeze iyos sisxliT naTesaoba an qorwineba. erTi pi-

ri SeiZleba finansurad ise iyos meoresTan dakavSirebuli, rom hqondes piris si-

cocxlis dazRvevis interesi“.54 

savaldebulo dazRvevis formiT dadebul sicocxlis dazRvevis xelSekru-

lebaSi potenciuri dazRveulis Tanxmobaze araa damokidebuli, daideba Tu ara 

misi sicocxlis dazRvevis xelSekruleba. Sesabamisad, misi Tanxmobis moTxovnis 

valdebuleba arc mzRvevels akisria. kanoni pirdapir gansazRvravs, rom misi si-

cocxlis dazRveva unda moxdes savaldebulod, vin unda iyos damzRvevi da vin un-

da miiRos sadazRvevo Tanxa (sadazRvevo SemTxvevis dadgomis Semdeg). magaliTad, 

`parlamentis wevris sicocxlisa da janmrTelobis savaldebulo dazRvevis Sesa-

xeb“ saqarTvelos kanonis me-8 muxlis Tanaxmad, sadazRvevo risks ganekuTvneba 

parlamentis wevris gardacvaleba, romlis SemTxvevaSic sadazRvevo anazRaure-

bas iRebs parlamentis wevris kanonieri memkvidre.55 

yoveli kanoni savaldebulo dazRvevis Sesaxeb emsaxureba sazogadoebrivi 

interesebis dacvas. magaliTad, socialuri dazRveva e.w. `SHI“ msoflioSi far-

Tod gavrcelebulia. mas safuZveli germaniaSi saukuneze meti xnis win, 1883 wels 

Caeyara. misi mizani iyo sazogadoebis dacva daavadebebisgan, romelTa mkurnalo-

bis xarjebis dafarvis saSualeba TviT mosaxleobas ar hqonda, an, ukeTes SemTxve-

vaSi, ojaxis gakotrebis xarjze axerxebda mkurnalobas.56 

adamianis ZiriTadi uflebebi da Tavisuflebebi daculi da aRiarebulia sa-

qarTvelos konstituciiT. Tumca garkveuli garemoebebi kiTxvis niSnis qveS aye-

nebs qveynis uzenaesi kanoniT — saqarTvelos konstituciiT da sxva kanonebiT 

gaTvaliswinebuli sikeTis daculobas. kerZod, saqarTvelos konstituciis 37-e 

                         
53   Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 178. 
54  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 17. 
55  `parlamentis wevris sicocxlisa da janmrTelobis savaldebulo dazRvevis Sesaxeb“ 

saqarTvelos kanoni, ssm, 30(37), 13/07/1999. 
56  William Hsiao C., Paul Shaw R., Social Health Insurance for Developing Nations, Washinton, 2007, 11-14. 
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muxlis pirveli nawilis Tanaxmad, yvelas aqvs ufleba, isargeblos janmrTelobis 

dazRveviT, rogorc xelmisawvdomi samedicino daxmarebis saSualebiT. Tumca imi-

saTvis, rom gaformdes janmrTelobis dazRvevis xelSekruleba, winasaxelSekru-

lebo etapzeve unda dakmayofildes mzRvevelis moTxovna da ganxorcieldes misi 

informireba piris janmrTelobis mdgomareobis Sesaxeb. es informacia, `persona-

lur monacemTa Sesaxeb“ saqarTvelos kanonis me-2 muxlis `b“ punqtis Sesabamisad, 

gansakuTrebuli kategoriis personaluri monacemia. amdenad, `aniWebs ra mzRve-

vels uflebas, moipovos piris janmrTelobis Sesaxeb personaluri informacia da 

adgens ra dazRveulis mier informaciis miwodebis valdebulebas, kanonmdebeli 

zRudavs zogad pirovnul uflebas. winasaxelSekrulebo valdebulebis SemTxve-

vaSi, saqme exeba erT-erT yvelaze mniSvnelovan informacias, romelic dazRveu-

lis mxridan TavisTavad da sruliad samarTlianadac misi intimuri sferos Semad-

genel nawilad ganixileba. aseT viTarebaSi, dazRveuli iZulebulia, gaakeTos ar-

Cevani or sikeTes Soris — Sevides sadazRvevo urTierTobebSi da mzRvevels mia-

wodos personaluri informacia, an uari Tqvas personaluri informaciis gacema-

ze da, Sesabamisad, sadazRvevo urTierTobebze, ris Sedegadac igi dakargavs kon-

stituciiT misTvis miniWebul uflebas“.57  

ubeduri SemTxvevis dazRvevis xelSekrulebaSi sadazRvevo Tanxis anazRau-

reba SeiZleba damokidebuli iyos janmrTelobisTvis vnebis ganzrax miyenebaze. 

ssk-is 855-e muxlis Tanaxmad, Tu mzRvevlis movaleoba damokidebulia janmrTe-

lobisaTvis zianis (vnebis) ganzrax miyenebaze, maSin ganzraxvis ararseboba ivara-

udeba manamde, sanam ar damtkicdeba sawinaaRmdego. amdenad, msgavs SemTxvevebSi, 

mzRvevels SeuZlia, moiTxovos srulfasovani informaciis wardgena sadazRvevo 

SemTxvevis gamomwvevi garemoebebis Taobaze. Tu ubeduri dazRvevis xelSekrule-

ba dadebulia mesame piris sasargeblod, maSin masze vrceldeba sicocxlis dazR-

vevis maregulirebeli normebi.  

3.2. mzRvevelis mier informaciis miwodebis valdebulebis darRvevis 

samarTlebrivi Sedegebis urTierTmimarTeba dazRvevis formebis 

mixedviT 

Tu mzRveveli winasaxelSekrulebo etapze saTanado formiT ar moiTxovs 

damzRvevisgan arsebiTi informaciis miwodebas, maSin sadazRvevo zianis anazRau-

rebisas ver etyvis uars damzRvevs zianis anazRaurebaze, arsebiTi informaciis 

miuwodeblobis an Setyobinebisgan Tavis aridebis gamo. aseve dauSvebelia xel-

Sekrulebis Sewyveta im garemoebaTa Seutyobineblobis safuZvliT, romelTa Ta-

obazec mzRveveli informacias Tavidanve flobda, an damzRvevs ar miuZRvis bra-

57  mowoneliZe n., Tanamedrove biomedicinis roli sadazRvevo samarTalSi, `samarTlis 
Jurnali, №2, 2013, 122. 
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li maT SeutyobineblobaSi. mzRvevels informaciis Seutyobineblobis gamo zia-

nis anazRaurebaze uaris Tqmis ufleba SeiZleba hqondes im xarisxiT, ra xarisxi-

Tac man damzRvevisgan moiTxova informacia da, miuxedavad amisa, damzRvevma ar 

miawoda, an Tavi aarida arsebiTi informaciis miwodebas, an miawoda cru informa-

cia. mzRvevels sadazRvevo SemTxvevis dadgomis Semdeg ar aqvs ufleba, uari uTx-

ras damzRvevs zianis anazRaurebaze, Tu im garemoebas, romlis Sesaxebac dairRva 

Setyobinebis movaleoba, gavlena ar mouxdenia sadazRvevo SemTxvevis dadgomaze.  

sadazRvevo interesis arseboba dazRvevis xelSekrulebis dasadebad aucile-

beli winapirobaa. `sadazRvevo interesis gamoyenebasTan dakavSirebuli probleme-

bis ganxilvisas gasaTvaliswinebelia mzRvevelis keTilsindisierebis sakiTxi. Se-

saZlebelia, mzRvevelma xelSekrulebis dadebis etapze icodes sadazRvevo inte-

resis ararsebobis Sesaxeb da/an arasaTanadod gaafrTxilos damzRvevi misi mniS-

vnelobis Sesaxeb, xolo sadazRvevo SemTxvevis dadgomis etapze ki uari uTxras zi-

anis anazRaurebaze sadazRvevo interesis ararsebobis gamo. sadazRvevo interesis 

doqtrina ar unda iqces mzRvevelis xelSi ukanono mogebis miRebis iaraRad. doq-

trinis aseTi gamoyeneba safuZvelSive ewinaaRmdegeba mis ideas sajaro wesrigisa 

da keTilsindisieri saxelSekrulebo urTierTobebis dacvis Sesaxeb“.58  

Tu mzRveveli damzRvevis mier sadazRvevo premiis gadauxdelobis SemTxve-

vaSi ar gaafrTxilebs mas da ar ganusazRvravs vadas premiis gadasaxdelad, ver 

isargeblebs xelSekrulebis moSlis uflebiT. 59 

am SemTxvevaSi saubari araa erTjerad an pirvelad sadazRvevo premiaze, 

radgan, Tu damzRvevma ar gadaixada pirveli an erTjeradi sadazRvevo premia, mi-

uxedavad imisa, rom xelSekruleba SeiZleba orive mxaris mier iyos xelmowerili, 

mzRvevels valdebulebebi ar warmoeSoba.60 

savaldebulo dazRvevis SemTxvevaSi, Tu damzRvevi ar gadaixdis sadazRvevo 

premias, maSin mzRveveli xelSekrulebis moSlis uflebiT ver isargeblebs. Sesa-

tanebis moTxovna unda ganxorcieldes sasamarTlos wesiT. premiis gadauxdeloba 

ar gaaTavisuflebs mzRvevels damdgari zianis anazRaurebisgan.  

marTalia, kanonmdebloba ar saubrobs Sedegebze, romlebic SeiZleba moh-

yves qonebis dazRvevis xelSekrulebaSi mzRvevelis miTiTebebis Seusruleblo-

bas zianis Semcirebis an Tavidan acilebis mizniT, magram Tu damzRvevisTvis 

mzRvevelis mier micemuli miTiTebebi ar Sesrulda da damdgar Sedegsa da miTi-

Tebebis Seusruleblobas Soris arsebobs mizezobrivi kavSiri, mzRvevels warmo-

eSoba ufleba, damzRvevs uari uTxras zianis anazRaurebaze.61 Sesabamisad, Tu 

mzRveveli ar miscems damzRvevs miTiTebas zaralis Semcirebis mizniT, maSin zia-

                         
58  ssk-is komentari, 799-e muxli, 2016, 18, <www.gccc.ge>, [14.03.16] Semdgomi miTiTebiT: 

Jerry/Richmond, Understanding Insurance Law, 2007, 311. 
59  saqarTvelos uzenaesi sasamarTlos 2013 wlis 21 Tebervlis gadawyvetileba, saqme 

№as-85-81-2013, <prg.supremecourt.ge>.  
60  Hodgin R., Text and Materials, Second Edition,Great Britain, 2002, 121-122. 
61   ssk-is komentari, 830-e muxli, 2016, 1-2, <www.gccc.ge>, [16.03.16]. 
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nis anazRaurebis etapze am sakiTxTan dakavSirebiT, ver wauyenebs pretenzias da 

ver etyvis uars zianis anazRaurebaze. 

Tu mesame piris sicocxlis dazRvevisas, mzRvevelis gafrTxilebis miuxeda-

vad, damzRvevma ar Seasrula cnobebis Setyobinebis valdebuleba, maSin mzRve-

vels SeuZlia, uari uTxras damzRvevs xelSekrulebis dadebaze. mizanSewonili 

iqneboda, kanonmdebels calsaxad gaeTvaliswinebina mzRvevelis valdebuleba 

damzRvevis mimarT, rom misTvis moeTxova mesame piris Tanxmoba, winaaRmdeg Sem-

TxvevaSi, uari eTqva xelSekrulebis gaformebaze. ssk-is 845-e muxli ki saubrobs 

im SemTxvevaze, rodesac damzRvevi ar asrulebs cnobebis Setyobinebis valdebu-

lebas, magram xelSekruleba mainc ideba.  

Tu mzRveveli, rogorc nebayoflobiT, aseve savaldebulo sadazRvevo ur-

TierTobebSi, saTanado xarisxiT da Sesabamisi formiT ar moaxdens damzRvevis in-

formirebas xelSekrulebis pirobebis, damzRvevis mier misawodebeli informaci-

is, gansaxorcielebeli qmedebebis Sesaxeb, es miCneuli iqneba mzRvevelis mxridan 

arakeTilsindisier qmedebad da mas ar eqneba ufleba, damzRvevis mier zemoxsene-

bul qmedebaTa ganuxorcieleblobis gamo, keTilsindisier damzRvevs uari uTx-

ras winasaxelSekrulebo etapze xelSekrulebis gaformebaze sadazRvevo perio-

dis mimdinareobisas da sadazRvevo SemTxvevis dadgomis Semdeg zianis anazRaure-

baze, an isargeblos xelSekrulebis moSlis uflebiT. 

savaldebulo sadazRvevo urTierTobebSi `saxelmwifo sadazRvevo kanon-

mdeblobis normebis meSveobiT gamoxatavs Tavis nebas, Tu rogor unda ganxorci-

eldes sadazRvevo saqmianoba da am samarTlis normebiT gansazRvravs samarTa-

lurTierTobis subieqtis qcevas. dazRvevis samarTlis normebis Sesrulebis uz-

runvelyofiT saxelmwifo icavs am normebiT regulirebul sadazRvevo urTier-

Tobebs“.62 amdenad, savaldebulo dazRvevis xelSekrulebaSi damzRvevi mxolod 

mzRvevelis keTilsindisierebaze ar aris damokidebuli. Tu mzRvevelma savalde-

bulo dazRvevis xelSekrulebis gaformebis dros gamoiCina arakeTilsindisiere-

ba da damzRvevis informireba orazrovani, SeniRbuli Canaweris safuZvelze moax-

dina imgvarad, rom damzRvevi ver mixvda, xelSekrulebis gaformebiT misi mdgoma-

reoba, kanonmdeblobiT gaTvaliswinebulTan SedarebiT, rogor gauaresdeboda, 

aseT SemTxvevaSi damzRvevs icavs saxelmwifo. `dazRvevis Sesaxeb“ saqarTvelos 

kanonis me-6 muxlis me-2 punqtis Tanaxmad, Tu damzRvevma ar dado dazRvevis xel-

Sekruleba, an dado iseTi pirobiT, romelic auaresebs dazRveulis mdgomareobas 

kanonmdeblobiT gaTvaliswinebul pirobebTan SedarebiT, damzRvevi sadazRvevo 

SemTxvevis dadgomisas valdebulia, dazRveuls aunazRauros ziani im odenobiT, 

romelsac dazRveuli miiRebda am dazRvevis arsebobis SemTxvevaSi. damzRvevs 

ufleba aqvs, sasamarTlo wesiT mosTxovos mzRvevels dazRvevis ganxorcieleba. 

62  qecbaia e., dazRvevis samarTalurTierTobis subieqtebi da obieqtebi, Jurn. `marTl-
msajuleba da kanoni“, №4(43)k14, 2014, 86. 
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4. damzRvevis mier informaciis miwodebis valdebulebis realizaciis 

Taviseburebani dazRvevis formebis mixedviT 

 

damzRvevi, romelsac surs, mzRvevelTan dados dazRvevis xelSekruleba, 

valdebulia, moaxdinos mzRvevelis informireba. bunebrivia, mzRveveli damzRve-

visgan gansxvavebiT, ver iqneba dasazRvevi obieqtis Sesaxeb informaciis matare-

beli saTanado doziT. damzRvevis am informaciul upiratesobas63 iuridiul li-

teraturaSi `informaciuli asimetria“64 ewodeba. damzRvevi valdebulia, dazR-

vevis xelSekrulebis gaformebamde (wina saxelSekrulebo urTierTobebSi) da mi-

si moqmedebis yvela etapze miawodos informacia mzRvevels. am valdebulebis 

Sesruleba pirdapir kavSirSia samarTlebriv uflebaTa realizaciasTan. 

savaldebulo dazRvevis xelSekrulebaSi ki damzRvevisa da mzRvevelis Tan-

mxvedri survili xelSekrulebis gaformebis Taobaze ar aris xelSekrulebis ga-

formebis safuZveli. piriqiT, damzRvevi, misi survilis miuxedavad, valdebulia, 

Sevides mzRvevelTan sadazRvevo urTierTobaSi specialuri kanoniT gaTvaliswi-

nebuli normebis Sesabamisad. xolo kanoniT gaTvaliswinebul valdebulebaTa Se-

usruleblobas Sesabamisi sanqciebi mohyveba. 

`dazRvevis xelSekrulebis ganmartebisas mniSvnelovania damzRvevis samar-

Tlebrivi statusis gaTvaliswineba. am TvalsazrisiT, sadazRvevo praqtikaSi er-

TmaneTisgan imijneba komerciuli dazRvevisa (Commercial Insurance) da momxmare-

belTan dadebuli kontraqtebi (Adhesion Contract). gansxvavebuli samarTlebrivi 

bunebis gaTvaliswinebiT, isini sxvadasxva tipis samarTlebrivi mowesrigebis sag-

nebia. aragonivrulia, mosamarTlem erTgvarovani midgoma gamoiyenos or gansxva-

vebul SemTxvevaSi, rodesac: erTi mxriv, damzRvevia mewarme da, meore mxriv, „ga-

moucdeli“ momxmarebeli. pirvel SemTxvevaSi mxareebs Soris molaparakebis gziT 

miiRweva xelSekrulebis pirobebis detaluri gansazRvra. aramewarme damzRvevis-

Tvis ki umTavresad gamoiyeneba standartuli xelSekrulebebi, romelTa Sinaar-

sis zusti aRqmac momxmareblisTvis xSirad problemuria. amitomac aramizanSewo-

nili iqneba aramewarme damzRvevis miCneva informirebul da sakuTari interesis 

dacvis unaris mqone kontrahentad. kontrahentebis aseTi araTanabari mdgomare-

oba calkeul SemTxvevaSi gavlenas axdens mtkicebis tvirTis, mizezobrivi kavSi-

risa da sxva mniSvnelovani garemoebis gansazRvraze“.65  

                         
63  ssk-is komentari, 808-e muxli, 2016, 2, <www.gccc.ge>, [15.03.16]. 
64  Loshin J., Insurance Law’s Hapless Busybody: A Case Against the Insurable Interest Requirement, The 

Yale Law Journal, 2007, 294. 
65   ssk-is komentari, 799-e muxli, 2016, 13, <www.gccc.ge>, [14.03.16], Semdgomi miTiTebiT: 

Squires, Recent Development: Autopsy of a Plain English Insurance Contract: Can Plain English Survive 
Proximate Cause? 1984, 6.  
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4.1. nebayoflobiT da savaldebulo dazRvevaSi damzRvevis mier 

informaciis miwodebis valdebulebis ganxorcielebis saSualebebis 

urTierTmimarTeba  

`yvelas, visac survili aqvs, dados dazRvevis xelSekruleba, valdebulia, 

mzRvevels winaswar acnobos im garemoebis Sesaxeb, romelic dasazRvev risks 

ukavSirdeba. 

zemoaRniSnul valdebulebebs iurisprudenciaSi winasaxelSekrulebo val-

debulebebi ewodeba da maT gansakuTrebuli yuradReba swored sadazRvevo samar-

TalSi eTmoba. winasaxelSekrulebo valdebulebebi aris xelSekrulebis mxaris 

mimarT xelSekrulebiT gansazRvruli an kanoniT dadgenili wesebi, romlebic su-

bieqturi uflebis, e.i. namdvili uflebis, warmoSobis winapirobas qmnis. namdvil 

uflebebSi ki igulisxmeba sadazRvevo SemTxvevis dadgomisas dazRveulis mier 

sadazRvevo anazRaurebis moTxovnis ufleba“. 66 

`dazRveva efuZneba mxareTa urTierTndobasa da keTilsindisierebas. swored 

amitomaa, rom sazRvargareTis qveynebis kanonmdeblobiT, damzRvevi valdebulia, 

nebayoflobiT Seatyobinos mzRvevels yvela im arsebiTi garemoebis Sesaxeb, rom-

lebmac SeiZleba, gavlena moaxdinon maT Soris dadebuli dazRvevis xelSekrulebis 

pirobebze. xSirad damzRvevis mier miwodebuli informacia gansazRvravs dazRvevis 

xelSekrulebis ZiriTad pirobebs da aseTi xelSekrulebis dadebis bedsac“.67 infor-

macia SeiZleba miewodos ara mxolod kontrahenti pirebis Sesaxeb, aramed mesame pir-

zec, romelic ar aris am saxelSekrulebo urTierTobis Tanaziari, Tanamonawile, 

magram aris mosargeble (mesame piris sasargeblod dadebuli xelSekruleba).68 

ssk-is 808-e muxlis pirveli nawilis Tanaxmad, damzRvevma xelSekrulebis da-

debisas mzRvevels unda Seatyobinos misTvis cnobili yvela garemoeba, romlebsac 

arsebiTi mniSvneloba aqvs safrTxis an dazRveviT gaTvaliswinebuli SemTxvevis 

dadgomisaTvis. „informaciis wardgena xdeba maSin, rodesac aplikanti akeTebs sa-

dazRvevo ganacxads. magaliTad, Tu Tqven iyenebT sicocxlis dazRvevas, SeiZleba, 

gkiTxon asakis, wonis, simaRlis, profesiis, janmrTelobis mdgomareobis Sesaxeb, 

SesaZloa, gamogkiTxon ojaxis istoria da dasvan sxva Sesabamisi kiTxvebi.69  

keTilsindisierebis principis sawinaaRmdegod moqmedebs piri, romelic, 

xelSekrulebis dadebis mizniT, faravs an amaxinjebs faqtebs — cruobs. mzRveve-

li ki eyrdnoba mis mier miwodebul monacemebs.70 amdenad, `mzRvevels rom realu-

ri faqtebi scodnoda, an ar dadebda xelSekrulebas, an dadebda sxva pirobebiT. 

cru niSnavs, rom gancxadebaSi miTiTebuli informacia ar aris realuri, an aris 

66  mowoneliZe n., Tanamedrove biomedicinis roli sadazRvevo samarTalSi, `samarTlis
Jurnali“, №2, 2013, 120. 

67  ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tb., 2001, 28. 
68   Martin A., Hurley P., Introduction to the Law of Contracts, 4th ed., USA, 2008, 521. 
69  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 181. 
70   Emmett J., Vaughan T., Fundamentals of Risk and Insurance, 10th ed., 2007, 176. 
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SecdomaSi Semyvani. monacemebis ndoba gulisxmobs, rom mzRveveli eyrdnoba dama-

xinjebul faqtebs sadazRvevo polisis gacemisas, sadac miTiTebulia zustad gan-

sazRvruli sadazRvevo premia.“71  

xelSekrulebis dadebis dros arsebuli faqtobrivi mocemuloba SeiZleba 

Seicvalos, radgan movlenebi mudmiv dinamikaSia. Tumca „samoqalaqo kodeqsis 

813-e muxlis 1-li nawili damzRvevs mxolod im SemTxvevaSi avaldebulebs, dau-

yovnebliv acnobos sadazRvevo kompaniis sadazRvevo SemTxvevis dadgomis saf-

rTxis gazrdis Taobaze, Tu es arsebiT gavlenas moaxdens dazRvevis xelSekrule-

bis dadebaze. amitom, yovel konkretul SemTxvevaSi, gasaTvaliswinebelia aseTi 

garemoeba — SemdgomSi gazrdili safrTxe Tavidanve rom arsebuliyo, sadazRvevo 

kompania xelSekrulebas mainc gaaformebda Tu ara“.72 

sadazRvevo SemTxvevis dadgomisTanave damzRvevi movalea, acnobos amis Se-

saxeb mzRvevels. savaldebulo dazRvevis dros damzRvevis mier ganxorcieldeba 

Tu ara mzRvevelis informireba, kanoniT gaTvaliswinebuli obieqti mainc moeq-

ceva dasazRvevTa siaSi, xolo damzRvevs avtomaturad gauCndeba sadazRvevo pre-

miis gadaxdis valdebuleba. Tumca keTilsindisierma damzRvevma savaldebulo 

dazRvevis drosac unda gamoiCinos gulisxmiereba mzRvevelis interesebis mi-

marT, iTanamSromlos masTan da moaxdinos misi informireba. 

nebayoflobiTi dazRvevis xelSekrulebaSi ormagi dazRvevis dros damzRve-

vi valdebulia, mzRvevels miawodos es informacia imis Taobaze, rom erTi da igi-

ve interesi damzRvevma daazRvia or sxvadasxva mzRvevelTan. ssk-is muxli `827-e 

III ufro srulyofil danawess Seicavs. magaliTad, sacxovrebeli saxli xanZris Se-

degad dazianda. orma mzRvevelma xanZris gamomwvevi ori gansxvavebuli riskfaq-

tori gaiTvaliswina polisiT — xanZarsawinaaRmdego sistemis mwyobridan gamos-

vla da eleqtrogayvanilobis sistemis mwyobridan gamosvla. aseT SemTxvevaSi, 

marTalia, erTi da igive interesia dazRveuli, magram, polisSi gansxvavebuli pi-

robebis arsebobis gamo, ziani ar moeqceva orive mzRvevelis valdebulebis qveS. 

zianze pasuxismgebeli mzRveveli gamovlindeba imis mixedviT, Tu romeli ris-

kfaqtoris realizacia gaxdeba xanZris gamomwvevi mizezi. Tu am magaliTSi ris-

kfaqtorad erTi da imave xdomilebis dadgomis albaToba dasaxeldeboda, ziani 

TavisTavad moeqceoda orive mzRvevelis mier gaTvaliswinebuli sadazRvevo da-

farvis qveS. swored aseT dros dgeba 827-e III muxliT dadgenili usafuZvlo gam-

didrebis prevenciis ganxorcielebis saWiroeba“.73 

erTi da igive sadazRvevo interesi SeiZleba dazRveul iqnes rogorc saval-

debulo, ise nebayoflobiTi dazRvevis formiT, magram am SemTxvevaSic dacul un-

da iqnes 827-e muxlis me-3 nawiliT gaTvaliswinebuli regulacia. kerZod, dam-

zRvevma ar unda miiRos gancdil zianze meti anazRaureba.74  

                         
71  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 181. 
72  ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tb., 2001, 31. 
73   ssk-is komentari, 827-e muxli, 2016, 2, <www.gccc.ge>, [16.03.16]. 
74   ssk-is komentari, 801-e muxli, 2016, 2, <www.gccc.ge>, [15.03.16]. 
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damzRvevs aseve akisria mzRvevelis informirebis valdebuleba, rodesac 

xdeba dazRveuli qonebis gasxviseba. es valdebuleba ssk-is 813-e muxlTan (saf-

rTxis gazrdis Sesaxeb mzRvevelis informirebis valdebuleba) kompleqsurad un-

da iqnes ganxiluli. `keTilsindisierebis principi avaldebulebs gamsxvisebels, 

gulisxmierebiT moekidos SemZenis interess dazRvevis xelSekrulebis mimarT da 

ar daabrkolos mzRvevelis mxridan mis sasargeblod zianis anazRaurebis valde-

bulebis Sesruleba“.75 qonebis gasxvisebam SeiZleba gamoiwvios dazRvevis xelSek-

rulebis moSla, Tu mzRvevelsa da axal SemZens ar eqnebaT sadazRvevo urTierTo-

bebis gagrZelebis survili. 

savaldebulo dazRvevis SemTxvevaSi, dazRveuli qonebis gasxvisebiT dazR-

vevis xelSekruleba ar wydeba. axal SemZens avtomaturad uCndeba sadazRvevo ur-

TierTobebSi CarTvisa da sadazRvevo premiis gadaxdis valdebuleba.  

Tu sicocxlis an ubeduri SemTxvevis nebayoflobiTi dazRvevis xelSekru-

leba dadebulia sxva piris sasargeblod, maSin damzRvevi valdebulia, mzRvevels 

warudginos am piris an misi warmomadgenlis werilobiTi Tanxmoba. savaldebulo 

sadazRvevo urTierTobebSi damzRvevi valdebulia, daazRvios specialuri kano-

niT gaTvaliswinebuli piri, misi Tanxmobis miuxedavad.  

4.2. damzRvevis mier informaciis miwodebis valdebulebis darRvevis

samarTlebrivi Sedegebis urTierTmimarTeba dazRvevis formebis

mixedviT 

mzRvevels SeuZlia, uari Tqvas xelSekrulebaze, Tu damzRvevis mier ar gan-

xorcielda arsebiTi informaciis miwodeba, an arsebiT garemoebaTa Setyobinebas 

damzRvevma ganzrax aarida Tavi, e.i. gaasaidumloa. Tu damzRvevs safrTxis Sesa-

xeb werilobiT kiTxvaze unda gaeca pasuxi, maSin mzRvevels ufleba aqvs, moSalos 

xelSekruleba im garemoebaTa Seutyobineblobis gamo, romelTa Taobazec, Tumca 

kiTxva ar dasmula, magram damzRvevi ganzrax dumda. dauSvebelia xelSekrulebis 

Sewyveta, Tu mzRvevelma icoda dafarul garemoebaTa Sesaxeb, an damzRvevs ar mi-

uZRvis brali maT SeutyobineblobaSi. `Tu mzRveveli uars ityvis sadazRvevo 

Tanxis anazRaurebaze, man unda daamtkicos, rom: 1. dafaruli faqti cnobili iyo 

damzRvevisTvis; 2. damzRvevi TaRliTobda mzRvevelis mosatyueblad. magaliTad, 

ioseb debelisma SeiZina sakuTari sicocxlis dazRvevis polisi. 5 Tvis Semdeg 

dadga sadazRvevo SemTxveva — is mokles. gardacvalebis mowmobaSi is moxsenebu-

li iyo rogorc ioseb deluka — es iyo misi namdvili saxeli da gvari. mzRvevelma 

sadazRvevo anazRaurebis gacemaze uari Tqva, radgan damala faqti, man ar gamoav-

lina misi maidentificirebeli monacemebi, radgan mas hqonda kriminaluri warsu-

li. sasamarTlom daadgina, rom man ganzrax damala misi maidentificirebeli mona-

75   ssk-is komentari, 834-e muxli, 2016, 1-2, <www.gccc.ge >, [16.03.16]. 
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cemebi. es monacemebi CaiTvala arsebiTad da aRniSna, rom dairRva keTilsindisie-

rebis valdebuleba“.76 

amdenad, `arasworad miwodebuli informacia SeiZleba gaxdes sacilo, Tu: 1. 

informacia, 2. romelsac xelSekrulebis dadebis dros eyrdnoboda mzRveveli, 3. 

aRmoCndeba yalbi“.77 aRniSnulTan dakavSirebiT sainteresoa amerikis SeerTebuli 

Statebis sasamarTlos praqtika: `mzRvevelma uari Tqva sadazRvevo anazRaurebis 

gadaxdaze arsebiTi informaciis arasworad miwodebis gamo. 

samarTlebrivi faqtebi — dazRveulma miawoda mzRvevels araswori informa-

cia, rom mas ar mosvlia arcerTi avtosagzao SemTxveva bolo sami wlis ganmavlo-

baSi. sadazRvevo SemTxvevis Semdeg mzRvevelma Seamowma dazRveulis Sesaxeb Cana-

werebi da aRmoCnda, rom mas hqonda siCqaris gadaWarbebaze 2 jarima xsenebuli pe-

riodis ganmavlobaSi. mzRvevelma uari Tqva sadazRvevo anazRaurebis gacemaze. 

sasamarTlos gadawyvetileba — sasamarTlom daadgina, rom arsebiTi infor-

macia damaxinjebiT iqna miwodebuli da misi mizani iyo mzRvevelis SecdomaSi Sey-

vana. damzRvevma aRniSna, rom mas daaviwyda orive SemTxvevis Sesaxeb. sasamarTlom 

miiCnia, rom ar SeiZleba, dazRveuls daviwyeboda orive SemTxvevis Sesaxeb. ga-

dawyvetileba miRebul iqna mzRvevelis sasargeblod“.78 amdenad, imisTvis, rom pi-

ris qmedeba miCneul iqnes arakeTilsindisierad, man unda icodes, rom mis mier ga-

cemuli informacia ar Seesabameba sinamdviles, an is realur informacias faravs. 

amasTan, saubari unda iyos sakiTxze, romelze zrunvac mas evaleboda da saxeze 

unda iyos mis mier valdebulebis darRvevis faqti.79 

sadazRvevo kanonmdebloba, arakeTilsindisieri qmedebis miuxedavad, icavs 

damzRvevs da mianiSnebs damdgar ziansa da informaciis Seutyobineblobas Soris 

arsebul mizezobriv kavSirze. Tu aseTi mizezobrivi kavSiri ar arsebobs, mzRve-

veli valdebulia, aanazRauros damdgari ziani da Semdeg isargeblos xelSekru-

lebis moSlis uflebiT. 

Tu sadazRvevo SemTxvevis dadgomis Taobaze informaciis Seutyobineblo-

biT mzRvevelis interesebi arsebiTad ar darRveula, maSin is ar Tavisufleba zi-

anis anazRaurebis valdebulebisagan. 

savaldebulo dazRvevis xelSekrulebaSi arsebiTi informaciis miuwodeblo-

bam da araswori informaciis miwodebam SeiZleba ar gamoiwvios identuri Sedegebi, 

rogorc nebayoflobiTi dazRvevis xelSekrulebaSi, radgan savaldebulo dazRve-

vis xelSekrulebis amosavali wertilia sazogadoebrivi interesebis dacva.80  

amdenad, calkeuli sadazRvevo SemTxvevis Sefasebis Sedegad, sazogadoebri-

vi interesebis gaTvaliswinebiT, unda miiRos mzRvevelma gadawyvetileba zianis 

                         
76  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 182-

183. 
77  iqve,181. 
78   iqve, 182. 
79   Cook J., Law of Tort, 5th ed., Great Britan, 2001, 23. 
80   ssk-is komentari, 801-e muxli, 2016, 2, <www.gccc.ge>, [15.03.16]. 
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anazRaurebis an anazRaurebaze uaris Tqmis Sesaxeb. misi pasuxi orientirebuli 

unda iyos stabiluri samoqalaqo garemos Seqmnaze81. magaliTad, `avtomototran-

sportis mflobelTa samoqalaqo pasuxismgeblobis savaldebulo dazRvevis Sesa-

xeb“ saqarTvelos kanonis Tanaxmad, avtomototransportis mflobeli — nebismie-

ri piri, romlis sakuTrebaSic iyo avtomototransporti an marTlzomierad gana-

gebda mas, valdebuli iyo, daezRvia samoqalaqo pasuxismgebloba am kanonis Sesa-

bamisad.82 Tu samoqalaqo pasuxismgeblobis dazRvevis da sadazRvevo SemTxvevis 

dadgomis Semdeg aRmoCndeboda, rom damzRvevi dazRvevis xelSekrulebis dadebis 

dros marTlzomierad ar ganagebda manqanas (manqana iyo moparuli), mzRveveli 

uflebamosili iqneboda, uari eTqva zianis anazRaurebaze. radgan sadazRvevo 

anazRaurebis gacemiT ar unda moxdes arakeTilsindisier pirTa waxaliseba, rac 

sazogadoebrivad saziano iqneba. im SemTxvevaSi, Tu pirma cru informacia miawo-

da mzRvevels avtomobilis gamoSvebis welTan dakavSirebiT, magram keTilsindi-

sierad ganagebda dazRveul avtomobils, mzRvevels gadawyvetileba unda mieRo 

dazaralebuli adamianis sasargeblod, miuxedavad imisa, rom damzRvevma mzRve-

vels araswori informacia miawoda, radgan am SemTxvevaSi upiratesia sazogado-

ebrivi interesebis dacva, vidre arakeTilsindisieri damzRvevis dasja — zianis 

anazRaurebaze uaris Tqma. 

marTlsawinaaRmdego Semosavlis miRebisgan dasacavad gaiTvaliswina kanon-

mdebelma ormagi dazRvevis baTiloba. Tu damzRvevma gaaforma ormagi dazRveva 

marTlsawinaaRmdego Semosavlis miRebis mizniT, maSin TiToeuli xelSekruleba, 

romelic am mizniT aris dadebuli, CaiTvleba baTilad. amgvari xelSekruleba sa-

fuZvelSive arRvevs keTilsindisierebis princips. misi dadebis mizani arakeTil-

sindisieria da keTilsindisierebis principis sawinaaRmdegod dadebuli xelSek-

ruleba baTilia. aRniSnuli muxlisgan gansxvavebiT, bundovania ssk-is 826-e mux-

lis Sinaarsi, romlis Tanaxmadac, mzRveveli ar aris valdebuli, gadauxados dam-

zRvevs warmoSobili zianis odenobaze meti Tanxa im SemTxvevaSic ki, Tu sadazR-

vevo Tanxa sadazRvevo SemTxvevis dadgomis momentisaTvis aRemateba sadazRvevo 

Rirebulebas. fraza `ar aris valdebuli“ winadadebaSi imgvaradaa formulirebu-

li, rom mzRvevels utovebs saSualebas, damzRvevs aunazRauros warmoSobili zi-

anis odenobaze meti Tanxa. anazRaurebis principis realizaciis mizania arake-

Tilsindisieri qmedebis prevencia da keTilsindisierebis principis realiza-

cia.83 `istoriulad dazRvevis daniSnulebad damdgari zianis Sedegad status quo-s 

aRdgena ganisazRvra“.84 damdgari zianis odenobaze meti Tanxis anazRaureba ewi-

81   saqarTvelos sakonstitucio sasamarTlos pirveli kolegia, gadawyvetileba 
№1/2/106, Tb., 2001 wlis 31 oqtomberi. 

82   `avtomototransportis mflobelTa samoqalaqo pasuxismgeblobis savaldebulo daz-
Rvevis Sesaxeb“ saqarTvelos kanoni, parlamentis uwyebani, №33, 31/07/1997.  

83   Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 175. 
84  iremaSvili q., sadazRvevo interesis doqtrina da mis mimarT gamoTqmuli kritikis
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naaRmdegeba anazRaurebis princips, aseve ewinaaRmdegeba sadazRvevo interesis 

principsac. dazRvevis xelSekruleba unda emyarebodes sadazRvevo interesis 

doqtrinas, radgan is emsaxureba moraluri riskis Semcirebas. Sesabamisad, es am-

cirebs arakeTilsindisieri qmedebis risks. Tu arakeTilsindisieri piris sa-

dazRvevo interess aRemateba misaRebi sadazRvevo anazRaureba, man SeiZleba, gan-

zrax gamoiwvios zarali.85 amdenad, ssk-is 826-e muxlSi unda mieTiTos, rom mzRve-

velma ar unda aunazRauros damzRvevs warmoSobili zianis odenobaze meti Tanxa 

im SemTxvevaSic ki, Tu sadazRvevo Tanxa sadazRvevo SemTxvevis dadgomis momen-

tisaTvis aRemateba sadazRvevo Rirebulebas. 

savaldebulo dazRvevis xelSekrulebaSi qonebis savaldebulo dazRvevis 

xelSekrulebis mimarTac gamoiyeneba zemoxsenebuli regulaciebi, Tu es ar ewina-

aRmdegeba specialur kanons savaldebulo dazRvevis Sesaxeb. 

nebayoflobiTi dazRvevis xelSekrulebaSi mxareebs valdebulebebi warmoe-

SobaT erTmaneTis mimarT dapirebis Sedegad, romelsac erTmaneTs aZleven86. miu-

xedavad aRniSnulisa, damzRvevi gacilebiT daucvelia mzRvevelis mier SemuSave-

buli orazrovani teqstebis ganmartebis dros, vidre es xdeba savaldebulo 

dazRvevisas. „dazRvevis Sesaxeb“ saqarTvelos kanonis me-5 muxlis me-5 punqtis 

Tanaxmad, savaldebulo dazRvevisas mzRveveli valdebulia, dados xelSekrule-

ba damzRvevTan kanoniT gansazRvruli pirobebiT. 

Tu damzRvevi sicocxlis an ubeduri SemTxvevis dazRvevis xelSekrulebaSi, 

romelic dadebulia mesame piris sasargeblod, ar warudgens mzRvevels mesame pi-

ris an misi warmomadgenlis Tanxmobas, maSin mzRvevels SeuZlia, uari Tqvas xel-

Sekrulebaze, Tu Setyobinebis movaleoba ganzrax ar Sesrulda.  

 

5. daskvna 

 

dazRvevis xelSekruleba efuZneba keTilsindisierebis principis dacvas, 

rogorc savaldebulo, ise nebayoflobiT dazRvevaSi, rogorc winasaxelSekru-

leb etapze,87 aseve xelSekrulebis moqmedebis mTeli periodis ganmavlobaSi.  

informaciis miwodebis valdebulebis jerovani Sesruleba rogorc mzRveve-

lis, ise damzRvevis mxridan keTilsindisierebis principis realizaciis erT-

erTi saSualebaa, `namdvili uflebis“88 warmoSobis safuZvelia.  

                                                                             
analizi, `samarTlis Jurnali“, №2, 2013, 57. 

85  Rejda G.E., Principles of Risk Management and Insurance, 10th ed., United States of America, 2008, 178. 
86   Kuniz C. L., Chomsky C.L., Interactive Case Book Series Contracts , A Contemporary Approach, West’ss 

Law School Advisory Board, USA, 2010, 14.  
87   Acquis Group, Pre-contractual Obligations, Conclusion of Contract, Unfair Terms, Germany, Mnchen, 

2007, 62. 
88   mowoneliZe n., Tanamedrove biomedicinis roli sadazRvevo samarTalSi, `samarTlis 

Jurnali“, №2, 2013, 120. 



samarTlis Jurnali, #1, 2017 

 190 

Tu valdebuli mxaris mier sadazRvevo urTierTobebSi saTanado xarisxiT da 

Sesabamisi formiT ar moxdeba informaciis miwodeba, aRniSnuli miCneuli iqneba 

arakeTilsindisier qmedebad, rac mas waarTmevs, xolo xelSekrulebis meore mxa-

res miscems dacvis materialursamarTlebrivi saSualebis gamoyenebis safuZ-

vels. keTilsindisierebis principis realizaciisas, upirveles yovlisa, gaTva-

liswinebul unda iqnes Sesabamisi dazRvevis xelSekrulebis miznebi — damzRvevma 

sworad marTos finansuri zarali dazRvevis meSveobiT,89 maqsimalurad iqnes gaT-

valiswinebuli adamianTa farTo wris interesebi, radgan savaldebulo dazRvevis 

xelSekrulebis umTavresi mizani swored sazogadoebrivi interesebis dacva,90 

stabiluri da mowesrigebuli samoqalaqo urTierTobis Camoyalibebis xelSewyo-

baa.91 keTilsindisieri mzRveveli sadazRvevo urTierTobebSi zianis anazRaure-

bis dros orientirebuli unda iyos swored sazogadoebrivi interesebis dacva-

ze92 da zianis anazRaurebaze uaris Tqmis mizniT, dausruleblad ar unda apeli-

rebdes gaumarTlebeli safuZvliT. dazRvevis xelSekruleba unda aZlevdes saSu-

alebas keTilsindisier damzRvevs, sworad marTos finansuri zarali dazRvevis 

meSveobiT.93 mzRvevelTa keTilsindisieri damokidebuleba damzRvevis mimarT 

gazrdis ndobis faqtors sadazRvevo kompaniebisadmi, rac, saboloo jamSi, mniS-

vnelovanwilad ganaviTarebs sadazRvevo bazars. 

kanonmdeblis ufleba savaldebulo dazRvevis Sesaxeb, specialur kanonSi 

gaiTvaliswinos samoqalaqo kodeqsisgan gansxvavebuli regulacia, ar aris Se-

uzRudavi. mniSvnelovania, rom Sesabamisi normatiuli aqti ar ewinaaRmdegebodes 

keTilsindisierebis princips.  

marTalia, ssk dazRvevis nawilSi saerTod ar saubrobs keTilsindisierebis 

principze, Tumca, misi Sinaarsidan da Taviseburebidan gamomdinare, swored ke-

Tilsindisierebis principis dacvazea damokidebuli sadazRvevo uflebis reali-

zaciisa da, zogadad, dazRvevis xelSekrulebis momavali. xolo keTilsindisie-

rebis principis dacvisTvis, upirveles yovlisa, xelSekrulebis mxareebma unda 

ganaxorcielon informaciis jerovani miwodeba. 

89   Thorburn C., On the Measurement of Solvency of Insurance Companies, Resent Developments that Will 
Alter Methods Adopted in Emerging mMarkets, The World Bank ,Washington, February, 2004, 2. 

90   ssk-is komentari, 801-e muxli, 2016, 2, <www.gccc.ge>, [15.03.16]. 
91   saqarTvelos sakonstitucio sasamarTlos pirveli kolegia, gadawyvetileba №1/2/

106, Tb., 2001 wlis 31 oqtomberi, <http://www.constcourt.ge> 
92   ssk-is komentari, 801-e muxli, 2016, 2, <www.gccc.ge>, [15.03.16.]. 
93   Thorburn C., On the Measurement of Solvency of Insurance Companies, Recent Developments that Will 

Alter Methods Adopted in Emerging Markets, The World Bank, Washington, February, 2004, 2. 
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levan JorJoliani
 

 
 
 

samoqalaqosamarTlebrivi davebis sasamarTlo mediaciis 
meSveobiT mogvarebis upiratesobebi sasamarTlos gziT davis 

gadawyvetasTan mimarTebiT 
 

samoqalaqosamarTlebrivi davebis ganxilva da gadawyveta aqtualuri 
sakiTxia, rogorc sazogadoebisTvis, samarTlis mkvlevrebisTvis, ise sasa-

marTlo xelisuflebisTvis. Seqmnili mdgomareoba da statistikuri anali-
zi cxadyofs, rom mxolod Tbilisis saqalaqo sasamarTlos samoqalaqo ko-

legiis mosamarTleebs saSualod aTasi saqmis ganxilva uwevT. legitimuria 
yvela eWvi, romlebic ukavSirdeba pirveli instanciis mier miRebuli ga-
dawyvetilebis xarisxs. Sesabamisad, winamdebare statiaSi warmodgenilia 
mosazreba, rom zemoaRniSnuli problemis gadawyvetis gonivruli saSuale-
baa, davebi gadaeces sasamarTlo mediacias, romelic, Tavisi specifikis 
gaTvaliswinebiT, mediaciis institutis TiTqmis yvela dadebiT da uaryo-
fiT mxares iziarebs. statiaSi daxasiaTebulia mediaciis instituciuri 
niSnebi da Sedarebulia saqarTvelos samoqalaqo saproceso kodeqsis im 
debulebebs, romlebic aregulireben sasamarTlo procesis vadebs, xar-
jebs da mTel rigs Taviseburebebisas. statiis mizania, warmoSvas e.w samec-

niero kamaTi imis Sesaxeb, Tu ramdenadaa sasamarTlo mediacia upiratesi 
samoqalaqo davebis gadawyvetisas da ra naklovanebebi aqvs dRevandel sasa-

marTlo sistemas; aseve, statiis mizania, sasamarTlo mediacia warmoadgi-
nos rogorc erT-erTi saukeTeso saSualeba, mxareebma naklebi danaxarjiT, 
komfortul, araformalur garemoSi, sakuTari ZalebiT swrafad, sajaroo-
bis gamoricxviT, sasamarTlo precedentisgan Tavis aridebiT, SeTanxmebis 
sasamarTlos meSveobiT damtkicebiT moagvaron dava, SeinarCunon urTier-
Toba an civilizebulad daasrulon is. 

 
sakvanZo sityvebi: mediacia, sasamarTlo mediacia, sasamarTlo, konfi-

dencialuroba, xarjebi, dro, araformaluroba, kodeqsi, iuridiuli, medi-
atori, SeTanxmeba. 

 

1. Sesavali 

 
winamdebare naSromSi ganxilulia samoqalaqo davebis sasamarTlo mediaciis 

meSveobiT ganxilvis upiratesobebi sasamarTlos gziT davis gadawyvetasTan Se-

darebiT. kvlevis mizania, mediaciis instituciuri upiratesobebisa da naklova-

                         
  ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakul-

tetis doqtoranti. 
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nebebis warmoCena, maTi ganxilva sasamarTlo mediaciis WrilSi; samecniero kama-

Tis dawyeba zemoxsenebul sakiTxebze da Semdegi problematikis gamoyofa: qarTu-

li samarTlis sistemaSi sasamarTlos gziT samoqalaqo davis gadawyveta; mediaci-

a, rogorc marTlmsajulebis danamati; klasikuri mediaciis instituciuri niSne-

bis moqmedeba sasamarTlo mediaciis procesSi da sasamarTlo mediaciis calkeu-

li aspeqtebi davaTa mogvarebis dros. 

kerZo samarTlis sferoSi marTlmsajulebis efeqturobis amaRleba axali 

meTodebis danergvisa da Sesabamisi proeqtebis ganxorcielebis gareSe SeuZlebe-

lia. unda vaRiaroT, rom sasamarTlo xelisuflebis gareSe mediaciisa da davis 

gadawyvetis alternatiuli saSualebebis gamoyeneba warumateblobisTvis aris 

ganwiruli. Sesabamisi formebisa da saSualebebis arsi, mniSvneloba da daniSnu-

leba jer mosamarTleTa korpuss unda esmodes kargad, raTa man mxareTa informi-

reba da mediaciis popularizacia uzrunvelyos.1 

Court-based ADR xSirad moixsenieba terminiT Court-ordered.2 aqedan kargad Cans 

sasamarTloze dafuZnebuli mediaciis ganmasxvavebeli arsebiTi niSani. sasamar-

Tloze dafuZnebuli mediacia marTlmsajulebis procesis ganxorcielebis Se-

madgenel nawilad iqca da amiT, garkveulwilad, sajarosamarTlebrivi Seferi-

lobac SeiZina, Tumca mediaciis dros sasamarTlos ar aqvs ufleba, mxareebi iZu-

lebiT daiTanxmos raime pirobaze. aqedan gamomdinare, mediacia mediaciad rCeba, 

mxolod am dros sajaro xelisufleba sasamarTlos saxiT mxars uWers mediaciis 

process.3 

saqarTvelosa da evrokavSirs Soris dadebuli asocirebis SeTanxmebis 2014 

wlis samoqmedo gegmis marTlmsajulebis reformis nawilSi pirdapiraa miTiTe-

buli davis alternatiuli gadawyvetis saSualebebis, maT Soris, mediaciis ganvi-

Tarebis xelSewyobis Sesaxeb.4 Sesabamisad, mediacia da misi formebis mxardaWera 

ara marto saWiroeba, aramed saerTaSorisod aRebuli valdebulebaa, romelic sa-

xelmwifom gansazRvrul vadaSi unda Seasrulos. 2014 wlidan Tbilisis saqalaqo 

sasamarTloSi moqmedebs mediaciis sapilote programa,5 romelSic monawileobs 

16 mediatori.6 

naSromSi ganxiluli sakiTxi aqtualuri SeiZleba iyos rogorc praqtikosi 

da Teoretikosi iuristisTvis, aseve nebismieri pirisTvis, romlis interesebis 

sferoSi Sedis iseTi Temebi, rogorebicaa: davis alternatiuli gadawyvetis gze-

bi, mediaciis upiratesobebi da uaryofiTi mxareebi, sasamarTlo gziT davis ga-

1   cercvaZe g., mediacia, Tb., 2010, 216. 
2   Berger K.P., Private Dispute Resolution in International Business, Negotiation, Mediation, Arbitration, Vol. 

1, Case Study, Kluwer Law International, Alphen aan den Rijn, 2006, 161, miTiTebulia wignSi: 
cercvaZe g., mediacia, Tb., 2010, 165.  

3   cercvaZe g., mediacia, Tb., 2010, 165.  
4   Association Agenda between the European Union and Georgia, Judiciary, 2014, 5. 
5   <http://tcc.gov.ge/index.php?m=587>.  
6   <http://tcc.gov.ge/index.php?m=586>.  
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dawyvetis naklovanebebi. ganxiluli Temebi SeiZleba relevanturi iyos sasamar-

Tlo reformiTa da administrirebiT dainteresebuli nebismieri moqalaqisTvis, 

romelsac surs, sasamarTloSi daculi iyos swrafi da efeqturi marTlmsajule-

bis interesi. 

naSromi efuZneba SedarebiTsamarTlebriv, kritikul da istoriuli anali-

zis meTods. statiaSi moyvanilia statistikuri monacemebi. Sejamebis saxiT war-

modgenilia daskvna imis Sesaxeb, rom sasamarTlo mediacia erT-erTi saukeTeso 

saSualebaa, raTa mxareebma naklebi danaxarjiT, komfortul, araformalur gare-

moSi, sakuTari ZalebiT, swrafad, sajaroobis gamoricxviT, sasamarTlo prece-

dentisgan Tavis aridebiT, SeTanxmebis sasamarTlos meSveobiT damtkicebiT moag-

varon dava, SeinarCunon urTierToba an civilizebulad daasrulon is. 

 

2. mediaciis upiratesobebi da naklovanebebi 

 
2.1.zogadi mimoxilva 

 

mediaciis gamoyeneba SesaZlebelia uamrav gansxvavebul da sxvadasxva kon-

teqstSi; maTi aRweris yvela mcdeloba SeuZlebeli iqneboda. garkveuli periodi 

ramdenime eqsperti acxadebda, rom arsebobs davebi, romelTa mosagvareblad me-

diaciis gamoyeneba mizanSewonili ar aris. bolo wlebia, mediacia efeqturad ga-

moiyeneba yvela sadavo saqmisa Tu sakiTxis SesaTanxmeblad. mediaciis farTo ga-

moyeneba procesis mravali upiratesobiTaa gamowveuli. iqidan gamomdinare, rom 

mediaciis Sesaxeb informacia vrceldeba da sazogadoebisTvis es procesi aRqma-

dia, mediaciis gamoyenebis gafarToebisTvis misi fundamenturi upiratesobebis 

codna sargeblis momtani SeiZleba iyos.7 

mediaciis dadebiT mxareebad, upirveles yovlisa, moiazreba morigebis didi 

SesaZlebloba, saarbitraJo da sasamarTlo ganxilvasTan SedarebiT naklebi xar-

ji, swrafi moqmedebis unari, konfidencialuroba, mediatorebis konkretul sfe-

roebSi specializacia, rac xels uwyobs davis morigebiT dasrulebas, mxareTa mi-

er Sedegebis kontrolis SesaZlebloba da a.S.8 mediacia SeiZleba maSinac sasar-

geblo iyos davis prevenciisTvis, Tu orive mxare xedavs, rom saqme rTuldeba, me-

diaciis procesis dawyebiT maT SeuZliaT, erTad ipovon sirTuleebis gamomwvevi 

mizezebi da erTad iTanamSromlon maT aRmosafxvrelad. aseTi midgoma davis war-

moSobas saerTod gamoricxavs.9 mediacia marTlmsajulebis danamatia da ara misi 

                         
7   Kovach K.K., Mediation in a Nutshell, Thomson West, University of Texas, 2003, 34. 
8   Schiffer K.J.(Hrsg), Mandatspraxis Sciedsverfahren unda Mediation 2. Neu bearbeitete und erweiterte 

Auflage, “Carl Heymann,” Koln, Berlin, Munchen, 2005, 257-262, miTiTebulia wignSi: cercvaZe 
g., mediacia, Tb., 2010, 54. 

9   Guillemin J.F., Reasons for Choosing Alternative Dispute Resolution, wignSi: Goldsmith J.C., Ingen-
Housz A., Pointon G.H. (ed.), ADR in Business, Practice and Issues across Countries and Cultures, Kluwer 
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alternativa. mas SeuZlia, mxolod xeli Seuwyos davebis aRmofxvras, magram ar 

SeuZlia, srulad sakuTar Tavze aiRos is.10 niSandoblivia, rom mediacia ganixi-

leba droisa da fulis dazogvis SesaZleblobad ara mxolod mxareebisTvis, ara-

med samarTlebrivi saxelmwifosTvisac,11 romelic iZulebulia, sakmaod didi re-

sursi gamoyos davebis gadawyvetis mizniT xangrZlivi procesebis warmoebis-

Tvis.12 yvela davis mediaciis meSveobiT mogvareba SeuZlebelia. davis gadawyve-

tis alternatiuli forma ar aris panacea da yvela saxis konfliqtis mogvarebis-

Tvis universaluri saSualeba. aRniSnulidan gamomdinare, logikuria SekiTxva, 

rogori davebi SeiZleba iyos mediacias „daqvemdebarebuli“ da ra SemTxvevaSi 

aqvs davis gadawyvetis am meqanizmis gamoyenebas warmatebis Sansi? rogorc doq-

trinaSi aRniSnaven, SeiZleba gamoikveTos sami mTavari niSani: a) dapirispirebul 

mxareebs Soris kontaqti jer kidev ar aris sabolood gawyvetili; b) mxareebi Zi-

riTadad mzad arian da kargad esmiT, rom problemas TviTon ukeT moagvareben;             

3) romelime momentisTvis mxareebs ar SeuZliaT mesame piris daxmarebis gareSe 

komunikaciis srulad aRdgena. sabolood, arc erT mxares ar unda hqondes kon-

fliqtis gagrZelebis survili. am dros iqmneba situacia, rodesac maT undaT da-

vis SeTanxmebiT dasruleba, magram sxvadasxva mizezis gamo damoukideblad amis 

gakeTeba ar SeuZliaT.13 

srulyofili suraTis misaRebad upriani iqneboda mediaciis uaryofiT mxa-

reebzec yuradRebis gamaxvileba. 

germanul iuridiul literaturaSi arsebobs mosazreba, rom mediaciis pro-

cesi arc iseTi iafia, rogorc amaze xSirad miuTiTeben. magaliTad, is ZiriTadad 

saarbitraJo ganxilvaze iafi ar aris.14 

mediaciis yvelaze didi `nakli“ misi gavrcelebis SezRuduli masStabebi da 

sazogadoebis arainformirebulobaa. rogorc skeptikosebi amboben, jerjerobiT 

mediatorebi ufro bevrni arian, vidre TviT mediaciis precedentebia.15 zemoaR-

niSnul mosazrebas qarTul realobaSi namdvilad aqvs arsebobis ufleba. vinaidan 

                                                                             
Law International, New-York, 2006, 37, miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 
54. 

10   Von Schlieffen K., Perspektiven der Mediation, wignSi: Haft F., Von Schlieffen K. (Hrsg), Handbuch Me-
diation, 2. Auflage, “Beck”, Munchen, 2009, 209, miTiTebulia wignSi: cercvaZe g., mediacia, 
Tb., 2010, 56. 

11   Falk G., Koren G., Zivisrechts-Mediations-Gesetz., Kommentar., zum Zivmediat G., “Osterreich”, Wien, 
2005, 35, miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 55. 

12   cercvaZe g., mediacia, Tb., 2010, 55. 
13   Ferz S., Lison A,. Wolfart E.M. (Hrsg), Zivilgerichte und Mediation, Widerspruch, Erganzung, Symbiose? 

“WUV Universitatsverlad, Wien, 2004, 182, miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 
2010, 57. 

14   Alexander M., Gerisctsstand und Schiedsvereinbarungen im E- Commerce sowie aussergerichtliche 
Streitbeileging “Dr. Kovac,” Hamburg, 2006, 9-10, miTiTebulia wignSi: cercvaZe g., mediacia, 
Tb., 2010, 58. 

15   Einfuhrung G., Reinhard U. H. (Hrsg.), Die Zukunft der Mediation in Deutschland, “Beck” Munchen, 2008, 
miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 59. 
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mediatorTa kerZo asociaciebis monacemTa baza ganxilul saqmeTa raodenobaze 

ar arsebobs, SesaZlebelia Tbilisis saqalaqo sasamarTlodan gamoTxovili sta-

tistikiT16 xelmZRvaneloba, romelic amyarebs skeptikosTa varauds. Tbilisis sa-

qalaqo sasamarTlos samoqalaqo kolegiis monacemebiT, sasamarTlo mediaciis 

farglebSi mediatorebma ganixiles 53 dava, xolo SeTanxmebiT dasrulda 17. miu-

xedavad imisa, rom Tbilisis saqalaqo sasamarTlos oficialuri vebgverdis mona-

cemebiT, amJamad sasamarTloSi saqmianobs 16 moqmedi mediatori17, maTi „saqmeebiT 

datvirTva“, aSkaraa, rom ar xdeba.  

 
2.2 dro da xarjebi mediaciis procesSi 

 
samarTlis sistema SesaZlebelia, Sesabamisi da adekvaturi meTodi iyos da-

vebis gadasawyvetad, magram is yovelTvis moixmars dros da xarjebs. am dakvirve-

bam, sasamarTlo ganxilvis gadadebam, xeli Seuwyo sasamarTlo reformas, sul 

mcire, samoqalaqo davebis kuTxiT. umravles SemTxvevaSi, mediacias SeuZlia, uf-

ro drouli gadawyvetilebis miReba. imis gaTvaliswinebiT, rom mediacia ufro 

araformaluri da moqnilia, sasamarTlo procesis mkacri proceduruli sakiTxe-

bi Tavidan aridebulia. rodesac dro aris ganmsazRvreli, gansakuTrebiT im Sem-

TxvevaSi, Tu sarCeli Setanili araa, mediacia SeiZleba Catardes ramdenime dReSi 

an Tundac saaTSi. aseve, uamrav SemTxvevaSi davis swrafi gadawyveta SeiZleba ai-

saxos fulad danazogSi. mxare zogavs Tanxebs gawelili sasamarTlo procesisgan 

gansxvavebiT, romelic moicavs eqspertis, deponirebis da advokatis xarjebs. da-

vis swrafad mogvarebiTa da mxareTa emociuri ganmuxtviT mxareebis CarTva gan-

grZobad konfliqtSi aseve SeiZleba iqnes aridebuli.18 aRsaniSnavia, rom arsebobs 

zemoaRniSnuli mosazrebis sawinaaRmdego argumentebic. germanul iuridiul li-

teraturaSi arsebobs mosazreba, rom mediaciis procesi arc iseTi iafia, rogorc 

amaze xSirad miuTiTeben. magaliTad, is, ZiriTadad, saarbitraJo ganxilvaze iafi 

ar aris.19 mxareebis mier procesSi xarjebis dazogva metwilad damokidebulia da-

vis Sinaarsze. mediaciis xarjebi SeiZleba iridebs sasamarTlos mier gaweuli 

momsaxurebis safasurs, dawyebuli usasyidlod momsaxurebidan, dasrulebuli 

komerciul bazarze maRali eSelonebis Seusabamod maRali saaTobrivi ganakve-

TiT. amas damatebuli iuristis (SesaZlebelia moicavdes samarTlebriv konsul-

tantsac) daswrebisa da momzadebis xarjebi da potenciurad, eqspertis xarjebi. 

amgvarad, mediacia yovelTvis ar aris davis mogvarebis iafi saSualeba. erTi gan-

sakuTrebuli sirTule mediaciis ekonomikuri efeqturobis mtkicebisas aris, Tu 
                         
16   Tbilisis saqalaqo sasamarTlos werili №1-180, 22.12.2016. 
17   <http://tcc.gov.ge/index.php?m=586>.  
18   Kovach K.K., Mediation in a Nutshell, Thomson West, University of Texas, 2003, 35. 
19   Alexander M., Gerisctsstand und Schiedsvereinbarungen im E-Commerce sowie aussergerichtliche Streit-

beileging “Dr. Kovac,” Hamburg, 2006, 9-10, miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 
2010, 58. 
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ras unda Sedardes mediaciis xarjebi. arsebobs cduneba, rom is SeiZleba Sedare-

bul iqnes mxaris potenciur sasamarTlo xarjebTan, Tumca Zalian xSirad sasa-

marTlo davis warmoebis dros saqme SeiZleba morigebiT dasruldes mediaciis ga-

moyenebis gareSec. rodesac mxareebi mediaciis procesSi arian CarTulni, Zalian 

rTulia imis dadgena, Tu ra dros dadgeboda morigeba sasamarTloSi. miuxedavad 

amisa, faqti imis Sesaxeb, rom mediaciis dros ufro swrafad xdeba davis mogvare-

ba, vidre arasamediacio procesis dros, metyvelebs, rom mediaciiT izogeba xar-

jebi.20  

2.3 mediacia rogorc kontrolirebadi procesi 

davis mogvarebis saSualebebi SeiZleba daiyos or nawilad: formalurad da 

araformalurad. formalur saSualebebs miekuTvneba sasamarTlo da arbitraJi, 

xolo araformalurs — molaparakeba, mediacia, Tavis arideba (avoidance) da a.S.21 

rodesac mxareebi monawileoben iseT formalur procesebSi, rogorebicaa: sasa-

marTlo procesi, arbitraJi an administraciuli saqmis mosmena, mxaris nacvlad 

mesame piri iRebs gadawyvetilebas, romelic savaldebuloa Sesasruleblad. sapi-

rispirod amisa, mediaciis procesSi mxareebi arian gadawyvetilebis mimRebi pire-

bi, rac mediaciis ZiriTadi maxasiaTebelia. es uzrunvelyofs mxareTa survils, 

sabolood gadawyviton sakiTxi, aseve — gadawyvetilebasTan dakavSirebuli nebis-

mieri piroba. uflebamosilebis es nawili aris mediaciisTvis eTnikurad Tandayo-

lili da xazgasmulia procesis ramdenime aspeqtSi. imis gaTvaliswinebiT, rom mxa-

reebi personalurad arian CarTulni gadawyvetilebis procesSi, isini floben 

fsiqologiur kuTvnilebas, rac ufro zrdis SeTanxmebis pirobebis nebayoflo-

biT Sesrulebis albaTobas. mediaciis uamravi ganmarteba ambobs, rom mediatorma 

ar unda Seafasos mxareTa mier miRebuli gadawyvetileba. mediatoris qcevis 

standarti, ganmtkicebuli calkeuli qveynis eTikis kodeqsebSi, mediatorebs af-

rTxilebs, rom dauSvebelia iZuleba da xazs usvams mxaris TviTgamorkvevis mniS-

vnelobas.22  

rodesac pirebs Soris warmoiSoba konfliqti, piradi Tu profesiuli, Zlie-

ri emociebi da grZnobebi iwyebs zedapirze amotivtivebas. samarTlebrivi proce-

durebis nacvlad emociebze orientirebisas, mxareebi fokusirebulni arian, Sexe-

don konfliqts safuZvlianobis, dasaSvebobisa da saproceduro prizmidan. medi-

acia ki emociebis gamoxatvas, gagebasa da maTgan ganTavisuflebas uzrunvelyofs. 

20   Wissler R. (2204b), Barriers to attorneys’ discussions and use of ADR, Ohio State J Dispute Resolution, 
19:459-508, miTiTebulia wignSi: Clark B., Lawyers and Mediation, Springer, University of Stra-
thclyde, Law School, Glasgow, United Kingdom, 2012, 59. 

21   CalaZe g., saswavlo-saleqcio kursi „davebis da konfliqtebis alternatiuli mogva-
reba“, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, 2012-2013 
saswavlo weli. 

22   Kovach K.K., Mediation in a Nutshell, Thomson West, University of Texas, 2003, 36-37. 
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mediacia aseve afasebs fundamentur adamianur gamoxatulebebs, rogorebicaa bo-

diSi da patieba. 23 

 
2.4 procesis araformaluroba 

 
mediacia Tavisi arsiT moqnilia. Sesabamisad, mediatoris mier procesis gaS-

las ramdenime wesi gansazRvravs. mediacia ufro araformaluri procesia. media-

ciis procesSi mxareebi uflebamosili arian, ganixilon nebismieri sakiTxi da Ta-

visuflad warmoaCinon sakuTari Tavebi. umniSvnelo raodenobis wesebi gansazR-

vraven mediatoris uflebamosilebis farglebs, kerZod: davalebebs, pasuxismgeb-

lobebsa da moqmedebebs.24 

sasamarTlo da saarbitraJo procesisagan gansxvavebiT, mediacias ar aqvs ra-

ime zogadi da savaldebulo wesi an procedura. zogierTi mediatori mxareebs 

sTxovs davis sagnis Sesaxeb mxaris poziciis mokle werilobiTi formis warmodge-

nas, zogierTi ki amas uaryofs da miaCnia, rom davis sagnis Sesaxeb mxareTa pozici-

ebis winaswari codna sruliadac ar aris saWiro, vinaidan am dros izRudeba medi-

atoris kreatiuloba.25 davebis alternatiuli gadawyvetis sxvadasxva saxis ara-

formaluri xasiaTi ar SeiZleba gagebul iqnes ise, rom es meqanizmebi yovelgvari 

wesebis gareSe muSaobs.26 mediacia davis gadawyvetis araformaluri saSualebaa. 

amis gamo ar arsebobs erTiani da mkacrad gansazRvruli procedura, romlis mi-

xedviTac unda warimarTos mediacia, Tumca es imas ar niSnavs, rom mediacia gar-

kveuli stadiebisgan ar Sedgeba da is mxolod qaosuri procesia, romlis drosac 

mediatori sakuTari miukerZoeblobisa da avtoritetis meSveobiT cdilobs mxa-

reTa Soris arsebuli davis gadawyvetas.27 mediacia iyofa stadiebad. mediaciis 

etapebad (fazebad) dayofa, am stadiebis Sesaxeb mxareTa informireba zrdis medi-

aciis produqtulobas.28 mediatori unda mihyves am sqemas, Tumca misi mkacrad 

dacva araracionaluri iqneba — Tu, magaliTad, davasTan dakavSirebiT axali in-

formacia gaCndeba, mediatorma uari ar unda Tqvas misi detalebis gacnobasa da 

mxareebTan erTad ganxilvaze imis gamo, rom man „informaciuli faza“ ukve gaiara 

da argumentebis warmodgenis dros axali informaciis mosmena arasworia. aseTi 

                         
23   Kovach K.K., Mediation in a Nutshell, Thomson West, University of Texas, 2003, 37. 
24   iqve, 39. 
25  Berger K.P., Private Dispute Resolution in International Business, Negotiation, Mediation, Arbitration, Vol. 

2, Case Study, Kluwer Law International, Alphen aan den Rijn, 2006, 145, miTiTebulia wignSi: cercvaZe 
g., mediacia, Tb., 2010, 334-335. 

26  Jarrosson Ch., Legal Issues Raised by ADR, in Goldsmith J.C., Ingen-Housz A., Pointon G.H. (eds.), ADR 
in Business, Practice and Issues across Countries and Cultures, Kluwer Law International, New-York, 2006, 
111, miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 335. 

27  cercvaZe g., mediacia, Tb., 2010, 336. 
28    Berger K.P., Private Dispute Resolution in International Business, Negotiation, Mediation, Arbitration, Vol. 

2, Case Study, Kluwer Law International, Alphen aan den Rijn, 2006, 161, miTiTebulia wignSi: 
cercvaZe g., mediacia, Tb., 2010, 337. 
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gadaWarbebuli „saprocesosamarTlebrivi“ midgoma mxolod daazaralebs pro-

cess. mxarisTvis, romelmac icis, rom mediaciis dros SeuZlia Tqvas is, rac unda 

da rom mediacia misi procesia da ara mediatoris, auxsneli darCeba, ratom unda 

daemorCilos fazebisa da stadiebis Sesaxeb Teorias, rodesac mas miaCnia, rom in-

formacia mniSvnelovania konfliqtis arsis gasarkvevad.29  

procesis araformalurobis erT-erTi upiratesoba gamoixateba mxareTa Se-

saZleblobiT, ama Tu im tipis davaSi airidon sasamarTlo gadawyvetileba, Sesaba-

misad, ar daadginon precedenti analogiuri saqmisTvis. 

calkeul SemTxvevebSi, sarCelebi sasamarTloSi Sedis kanonis swori an aras-

wori interpretaciis cvlilebisTvis. aseTi tipis sarCelebSi arsebiTia, rom sa-

samarTlom miiRos gadawyvetileba da daadginos precedenti. sarCelebis umrav-

lesobaSi precedentis Seqmna pirveladi mizani araa. Sedegad, mediacia xSirad ga-

mosavalia. faqtobrivad, mxareebs SesaZloa, surdeT, moagvaron konkretuli da-

va, raTa Tavidan airidon gadawyvetileba, romelic SeiZleba uaryofiTi prece-

denti iyos maTTvis. precedentis dadgenis survili ar unda agverios „principis 

sakiTxSi“. piri SeiZleba gaxdes davis mxare, Tu dava mis calkeul principebs See-

xeba. mediators SeuZlia, efeqturad gaumklavdes am pirad principebs, romlebic 

gansxvavdebian survilisgan, Secvalos samarTlis norma an sajaro wesrigi.30 

2.5 konfidencialurobis principi mediaciis procesSi 

konfidencialuroba mediaciis aucilebeli da erT-erTi yvelaze mniSvnelo-

vani principia,31 amitom is aucileblad calke unda iqnes ganxiluli. mediatoris 

mier mediaciasTan dakavSirebuli dumilis SenarCunebis valdebuleba gamomdina-

reobs mxareTa da mediatorTa saxelSekrulebo urTierTobidan. Tu orive mxare 

gaaTavisuflebs mediators am valdebulebisgan, maSin valdebuleba aRar iarse-

bebs. aseTi gaTavisufleba specialur formas ar moiTxovs da SesaZlebelia, kon-

kludenturi moqmedebiTac ganxorcieldes.32  

bolo ocdaxuTi welia, samediacio praqtikis ZiriTadi winapirobaa is, rom 

absoluturad yvelaferi konfidencialuria, rac samediacio oTaxSi xdeba. ume-

tes SemTxvevaSi, rogorc procesSi monawile mxareebi, ise mediatorebi mediacias 

ganixilaven saidumloebis saburveliT dafarul procesad. iqidan gamomdinare, 

rom gamocdileba gaizarda, kerZod, mediacia Seerwya sasamarTlo process, kon-

29  Berger K.P., Private Dispute Resolution in International Business, Negotiation, Mediation, Arbitration, Vol. 
2, Case Study, Kluwer Law International, Alphen aan den Rijn, 2006, 161, miTiTebulia wignSi: 
cercvaZe g., mediacia, Tb., 2010, 339. 

30  Kovach K.K., Mediation in a Nutshell, Thomson West, University of Texas, 2003, 40. 
31  Sanders P., The work of UNCITRAL on Arbitration and Conciliation, 2nd and expanded ed., Kluwer Law 

International, The Hague, 2004, 220, miTiTebulia wignSi: cercvaZe g ., mediacia, Tb., 2010, 48. 
32  Hiber M., Die sicherung der Vertraurlichkeit des Medationsverfahrens, “Dr. Kovac”, Hamburg, 2006, 193, 

miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 48. 
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fidencialurobasTan dakavSirebiT ramdenime rTuli samarTlebrivi problema 

amotivtivda. yvelaze kritikuli procesSi mopovebul mtkicebulebaTa gamJRav-

nebis sakiTxi gaxda.33  

mediaciis arCevisas xSirad mxareebi swored konfidencialurobaze akeTeben 

gaTvlas da monawileoben am procesSi imis gamo, rom gamJRavnebuli faqtebi ar 

gaxmaurdeba. aq mxolod gamarjvebis mopovebaze ar aris aqcenti gakeTebuli _ 

mxarem SesaZloa, sasamarTlo procesic moigos, Tumca imis gaxmaureba, rom ama Tu 

im pirovnebasa da kompanias sasamarTlosTan hqonda saqme, monawileobda davaSi, 

garkveulwilad, „saxels utexs“ mas. garkveuli informaciis gaxmaureba SeiZleba 

gansakuTrebiT saziano aRmoCndes cnobili an swrafad mzardi kompaniisTvis.34 

konfidencialurobis garantiis SemTxvevaSi mxareebsa da advokatebs ufro 

meti survili aqvT, ganixilon yvela sakiTxi da wamoayenon alternativebi. konfi-

dencialuroba faqtis gamJRavnebaze uaris Tqmis privilegiaa da Seqmnilia im ur-

TierTobis „siwmindis SenarCunebisTvis“, romelic ndobazea damyarebuli da dac-

va sWirdeba.35 

mediaciis procesis monawileebisTvis ufro metad misaRebia mniSvnelovani 

sakiTxebisa da piraduli interesebis gamJRavneba, Tu isini endobian mediators. 

es gamomdinareobs davis bunebidan. mediaciis procesis mxareebi SeiZleba ar en-

dobodnen erTmaneTs da ar surdeT garkveuli informaciis gamJRavneba. erTader-

Ti gza, romelic mxareebs mediaciis mimarT ndobasa da komfortul garemos Seuq-

mnis, aris maTi darwmuneba mediaciis procesis konfidencialurobaSi. mediaciis 

procesSi mediatori warmarTavs molaparakebas rogorc damoukidebeli, neitra-

luri mesame piri. konfidencialuroba, Cveulebriv, icavs mediaciis procesis mxa-

reebs, Tumca, amave dros, konfidencialurobis principi icavs mediatorsac. me-

diatorebi muSaoben ara imitom, rom daabrkolon, aramed daexmaron mxareebs Se-

Tanxmebis miRwevaSi. mediatorTa umravlesobas ar surs, sasamarTloSi arkvios 

misi neitralurobis sakiTxi da swored amitom, isini mxars uWeren (garkveulwi-

lad, iZulebulnic arian) konfidencialurobisa da neitralurobis principebs.36 

ganasxvaveben konfidencialurobis sxvadasxva saxes: a) Prejudice Privilege – an-

gloamerikul samarTalSi sasamarTlo icavs mxareTa uflebas, uari Tqvan davis 
gadawyvetis sxvadasxva saSualebaze da mimarTon mediacias. konfidencialurobis 
dacva aucilebelia rogorc mediaciisaTvis mimarTvis stadiaze, aseve warmate-

biT Tu warumateblad dasrulebis Semdegac; b) Legal Professional Priviege – gulis-

                         
33   Kovach K.K., Mediation in a Nutshell, Thomson West, University of Texas, 2003, 173. 
34   cercvaZe g. (red.)., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTve-

loSi, Tsu-is davis alternatiuli gadawyvetis erovnuli centri, Tb., 2013, 25. 
35   Kimberlee K.K., Mediation Principles and Practice, 3rd ed., Thompson West, 2004, 263-264, miTiTe-

bulia wignSi: cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqar-
TveloSi, Tsu-is davis alternatiuli gadawyvetis erovnuli centri, Tb., 2013, 24. 

36   cercvaZe g., mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, Tsu-
is davis alternatiuli gadawyvetis erovnuli centri, Tb., 2013, 26. 
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xmobs advokatsa da klients Soris urTierTobidan gamomdinare konfidencialu-

robis dacvas; g) Statutory Confidentiality – dgindeba parlamentis mier, icavs rogorc 
„kerZo“, aseve „sajaro“ (sasamarTlos mier mxardaWeril) mediacias; da bolos, d) 
Contractual Confidentiality – misi Sinaarsi da farglebi SeiZleba ganisazRvros media-

torsa da mxareebs Soris dadebuli xelSekrulebiT.37 
praqtikosTa umravlesoba Tanxmdeba imaze, rom konfidencialuroba erT-

erTi aucilebeli da mniSvnelovani principia mediaciis procesSi. rogorc Uni-
form Mediation Act (UMA) gansazRvravs, informaciis Tavisuflad gacvla da monacem-

Ta Riaoba im SemTxvevaSi miiRweva mxareTa Soris, Tu mxareebma ician, rom maT mier 

gamxelili informacia gamoyenebuli ar iqneba SemdgomSi martooden zianis miyene-

bis mizniT sasamarTloSi an sxva saxis warmoebaSi.38 

saqarTvelos kanonmdeblobaSi arsebobs konfidencialurobis dacvasTan da-

kavSirebuli danawesebi. magaliTad, samoqalaqo saproceso kodeqsis (SemdgomSi — 

sssk) 187-e8 muxlis pirveli da meore nawilebis mixedviT, sasamarTlo mediaciis 

procesi konfidencialuria. mediators ar aqvs ufleba, gaamJRavnos is informa-

cia, romelic misTvis cnobili gaxda mediatoris movaleobis Sesrulebisas, Tu mxa-

reTa SeTanxmebiT sxva ram ar aris dadgenili. mxares (warmomadgenels) ar aqvs uf-

leba, gaaxmauros is informacia, romelic misTvis cnobili gaxda sasamarTlo medi-

aciis procesSi konfidencialurobis pirobiT, Tu mxareTa SeTanxmebiT sxva ram ar 

aris dadgenili.39 saqarTvelos organuli kanonis saqarTvelos Sromis kodeqsis 48-

e1 muxlis me-9 punqtis mixedviT, davis mediatori valdebulia, ar gaamJRavnos in-

formacia an dokumenti, romelic misTvis, rogorc davis mediatorisTvis, gaxda 

cnobili.40 mediaciis konfidencialurobis princips ganamtkicebs sssk-is 141-e mux-

lis `d“ qvepunqti, romlis mixedviTac, mowmed yvela SemTxvevaSi ar SeiZleba gamo-

Zaxebul da dakiTxul iqnes mediatori — iseT garemoebebTan dakavSirebiT, romle-

bic misTvis cnobili gaxda mediatoris movaleobis Sesrulebisas. 

magaliTad, avstriaSi mediaciis Sesaxeb kanonis me-18 muxli awesebs regis-

trirebuli mediatoris mier konfidencialurobis wesis dacvis valdebulebas. 

registrirebulma mediatorma ar unda gaamJRavnos is informacia da faqtebi, 

romlebic misTvis cnobili gaxda mediaciis procesSi. am valdebulebebis darRve-

37  Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, New York, 2006, 313, 
miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 52-53. 

38  Casandra F., Mediation Confidentiality Controversy, <http://www. Dailyjournal.com/cle/cfm?show=-
C:EDisplayArticle&VersionID=80&eid=872569&evid=1>, miTiTebulia: cercvaZe g. (red.), 
mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, Tsu-is davis 
alternatiuli gadawyvetis erovnuli centri, Tb., 2013, 24. 

39  sssk miRebulia saqarTvelos parlamentis mier 14.11.1997, gamoqveynebulia: saqar-
Tvelos parlamentis uwyebani, gamoqveynebis TariRi: 31.12.1997. 

40  saqarTvelos organuli kanoni saqarTvelos Sromis kodeqsi, miRebulia saqarTvelos 
parlamentis mier 17.12.2010. gamoqveynebulia: saqarTvelos sakanonmdeblo macne, 
gamoqveynebis TariRi: 27.12.2010. 
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va SeiZleba gaxdes sisxlissamarTlebrivi devnis dawyebis safuZveli. evrokavSi-

ris mediaciis Sesaxeb kanonma aseve miiRo direqtivis me-7 muxli, romlis mixedvi-

Tac ar SeiZleba mediatoris iZuleba, misces Cveneba mediaciis procesSi miRebul 

informaciasTan dakavSirebiT.41 

sagulisxmoa germaniis kanonmdeblobis regulireba mediaciis konfidencia-

lurobasTan dakavSirebiT. mediatoris mier konfidencialurobis dacvas moiTx-

ovs mediaciis Sesaxeb kanonis me-4 Tavi, Tumca es moTxovna gamonaklisebsac Sei-

cavs. magaliTad, aseTi gamonaklisi SeiZleba iyos mediaciis procesis Sinaarsis 

gamJRavneba samediacio SeTanxmebis aRsrulebis mizniT, sajaro wesrigTan, aras-

rulwlovnis interesebTan an piris fizikur da fsiqologiur janmrTelobis dac-

vis aucileblobidan gamomdinare. aseve, konfidencialurobis valdebulebis 

darRveva gamarTlebulia, Tu aSkaraa, rom informaciis konfidencialurad Senax-

va savaldebulo aRaraa. samagierod, kanonmdebloba konfidencialurobis valde-

bulebas mediaciaSi monawile mxareebze ar avrcelebs da utovebs maT uflebas, 

amis Sesaxeb mediaciis dawyebis win moilaparakon. konfidencialurobis valdebu-

lebis darRvevis Sedegebi aseve ganisazRvreba mxareTa SeTanxmebiT. damatebiT, 

mediatorebi gaTavisuflebulebi arian Cvenebis micemis valdebulebisgan sasa-

marTlo an saarbitraJo warmoebaSi, Tumca mxareebs SeuZliaT, gaaTavisuflon me-

diatori am valdebulebisgan, raTa mediatori daikiTxos sasamarTlo procesze.42 

 
3. sasamarTlo mediacia 

 
3.1 zogadi mimoxilva 

 
`sasamarTlo mediacia“ pirobiTad unda vuwodoT davis alternatiuli ga-

dawyvetis formas, romlis gamoyenebac sasamarTlos nebarTviTa da misi aqtiuri 

monawileobiT xdeba. sxvadasxva saxelmwifoSi mediaciis proceduris warmarTvaSi 

marTlmsajulebis organoebis Carevis xarisxi da intensivoba gansxvavebulia.43 

mniSvnelovania aRiniSnos, rom sasamarTlo mediacia metwilad moicavs, izia-

rebs da xasiaTdeba winamdebare naSromis pirveli TavSi mocemuli mediaciis upi-

ratesobebiTa da naklovanebebiT, rasakvirvelia, sasamarTlo mediaciisTvis da-

maxasiaTebeli specifikis gaTvaliswinebiT. 

sasamarTlo mediaciis ganxilvis sagani SeiZleba iyos davebi, romlebic mxa-

reebis samarTalurTierTobidan gamomdinare warmoiSva. uTanxmoebis buneba unda 

                         
41   De Palo G., D’ Uros L., Trevor M., Branon B., Canessa R.., Cawyer B., Florence R., European Parliament, 

Brussels, “Rebooting” The Mediation Directive: Assessing the Limited Impact of its Implementation and 
Proposing Measures to Increase the Number of Mediation in the EU, 2014, 17. 

42   De Palo G., D’ Uros L., Trevor M., Branon B., Canessa R.., Cawyer B., Florence R., European Parliament, 
Brussels, “Rebooting” The Mediation Directive: Assessing the Limited Impact of its Implementation and 
Proposing Measures to Increase the Number of Mediation in The EU, 2014, 32. 

43   cercvaZe g., mediacia, Tb., 2010, 163. 
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iyos samarTlebrivi, raTa maTi gadawyveta sasamarTlos gziT iyos nebadarTuli. 

amgvarad, mediacia SesaZlebelia, gamoyenebul iqnes nebismieri tipis samoqalaqo 

davis mosagvareblad, maT Soris saojaxo davebis dros. mediaciis gamoyeneba ar 

SeiZleba yvela situaciaSi, mediacia SeiZleba acilebul iqnes, magaliTad, Tu mxa-

reebi Tanaswori ar arian, ramac SeiZleba, mxares sakuTari interesis swori for-

miT gamoxatvis saSualeba ar misces.44 fineTis kanonmdeblebis amgvari midgoma, 

rasakvirvelia, badebs kiTxvas, ra igulisxmeba uTanasworobaSi — es aris ekonomi-

kuri uTanasworoba, procesualuri Tu nebismier saxis uTanasworoba, romelsac 

mosamarTle procesSi aRmoaCens.  

mosamarTle wyvets, gadasces Tu ara dava mediacias. Tu saqme miCneulia ro-

gorc mimdinare, Cveulebrivi dava, mediacia SeiZleba xelisSemSleli iyos Tavisi 

xangrZlivobis gamo.45 am mosazrebas aqvs arsebobis ufleba, Tumca yvela SemTxve-

vaSi, raoden aSkara ar unda iyos sasamarTlo gadawyvetileba, ar unda dagvaviwy-

des, rom arsebobs rogorc saapelacio, ise sakasacio sasamarTloebi, romelTac 

damarcxebuli mxare mxolod imitom mimarTavs, rom dro gawelos an maqsimalurad 

gadauvados mowinaaRmdeges sasamarTlo gadawyvetilebis aRsruleba, xolo xan-

daxan drois faqtoriT manipulireba samewarmeo saqmianobisTvis gansakuTrebiT 

saziano SeiZleba gamodges, da ara marto. 

sasamarTlo mediaciis (court-annexed mediation) istoria aSS-Si 1970-ian wlebs 

ukavSirdeba. am dros federalurma sasamarTloebma pirvelad daiwyes mediaciis 

mxardaWera da masTan dakavSirebuli proeqtebis ganxorcieleba.46 

sasamarTlos mier mediaciis mxardaWerasTan dakavSirebuli universaluri 

midgoma ar arsebobs. germaniis federaluri sakonstitucio sasamarTlos wevri 

hasemeri werda: marTlmsajulebis tradiciuli institutebis SenarCuneba marto 

imitom ar unda xdebodes, rom isini tradiciuli institutebia. Tu saWiroa, mar-

Tlmsajuleba eqsperimentebsac ar unda moeridos.47 mosamarTleTa monawileoba 

mediaciis procesebSi aucilebelia mediaciis popularizaciisa da sazogadoebis 

ukeT informirebisTvis, magram es aris mosamarTleTa „gardamavali amocana“, vi-

naidan mediacia, Tavisi samarTlebrivi bunebidan da Sinaarsidan gamomdinare, ar 

aris mosamarTleebis saqme, Sesabamisad, SeuZlebelia, is maTi yoveldRiuri saqmi-

anobis Semadgenel nawilad iqces.48 

44   Ervasti K., Conflicts Before the Courts and Court _ Annexed Mediation in Finland, Scandinavian Studies in 
Law, 2012, 196. 

45   iqve, 196. 
46   Hiber M., Die Sicherung der Vertraurlichkeit des Medationsverfahrens, “Dr. Kovac,” Hamburg, 2006, 154, 

miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 163. 
47   Gootwals W., Gerichtsnahe Mediation- erfahrung und lehren aus dem Modellprojekt in Niedersachsen, in: 

Haft. F., von Schlieffen K. (Hrsg.), Handbuch Mediation, 2. Auflage, “Beck”, München, 2009, 964, 
miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 163. 

48  `Von Barge J., Der Richter als Mediator, in: Haft F., von Schlieffen K.(Hrsg.), Handbuch Mediation, 2. Aufl., 
“Beck”, München, 2009, 945, miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 164. 
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mosamarTleebi SesaZloa, sxvadasxva konteqstSi iyvnen warmodgenilebi me-

diatoris statusiT. isini yvelaze metad cnobili arian kontinenturi samarTlis 

iurisdiqciebSi, sadac mosamarTles, tradiciulad, davis gadamwyvetis roli 

aqvs, kontinenturi samarTlisaTvis damaxasiaTebeli inkviziciuri sistemidan ga-

momdinare. es SeiZleba dasawyisisTvis Candes rogorc bunebrivi progresi, rode-

sac sasamarTloebSi Tanamedrove mediaciis modelis gansaviTareblad mosamar-

Tleebi mediatoris rolsac iTavseben.49 kontinenturi samarTlis qveynebSi sasa-

marTlos mier mxardaWeril mediacias SeiZleba „marTlmsajulebis modeli“50 ewo-

dos, rodesac sasamarTlo modave mxareebs sTavazobs mosamarTles, romelic me-

diacias wauZRveba sruliad ufasod. saerTo samarTlis sasamarTlos mier mxarda-

Werili mediaciis samyaroSi mediacia kontrastulad Camoyalibda rogorc „sa-

bazro modeli“51, romelSic sasamarTlo mxareebs miuTiTebs mediaciisken (maTi 

TanxmobiT an mis gareSe), mxareebisve xarjebiT da mimarTavs maT gare mediatoris-

ken. mediatori SesaZlebelia iyos sasamarTlos mier akreditebuli profesiona-

li an, ubralod, sxva mediatori, romelic bazarze operirebs. bolo dros saerTo 

samarTlis qveynebSi moqmedma mosamarTleebmac moirges mediatoris roli, rad-

gan konkretulma iniciativebma mediaciis sferoSi fesvebi moikides maT sasamar-

Tlo darbazebSic.52 

mediaciis proceduris organizebis savaldebulod aRiareba (mas mediaciis 

paradoqss uwodeben, vinaiadan davis gadawyvetis alternatiuli saSualebebis ga-

moyenebis umTavresi principi nebayoflobiTobaa) sxvadasxva saxelmwifoSi gan-

sxvavebul Sedegs aCvenebs. Tu, magaliTad, am mimarTulebiT inglisSi organize-

bul proeqtebs gansakuTrebuli warmateba ar mohyolia, aSS-Si savaldebulo me-

diacia, rogorc wesi, saukeTeso SedegebiT sruldeba.53 

im dros, rodesac mediacia reklamirebulia rogorc moqnili, arasamar-

Tlebrivi procesi, romelic SezRuduli ar aris mkacri procedurebiTa da wese-

biT, gardauvalia, rom SeiZleba mowmeni gavxdeT samediacio procesis mzardi 

precedentebis, radgan mediacia ufro da ufro instituciuri xdeba. federalu-

ri da Statebis sasamarTloebSi mediaciis farTod damkvidrebasa da samarTlis 

praqtikosebis mier mediaciis xSir gamoyenebasTan erTad, mediaciis procesi mok-

                         
49  Clark B., Lawyers and Mediation, Springer, University of Strathclyde, Law School, Glasgow, United 

Kingdom, 2012, 128. 
50   Alexander N. (ed.), Global Trends in Mediation, 2nd ed., Kluwer International, Alphen aan den Rijn, 2006, 

23 in Clark B., Lawyers and Mediation, Springer, University of Strathclyde, Law School, Glasgow, United 
Kingdom, 2012, 128. 

51   iqve.  
52   Alexander N. (ed.), Global Trends in Mediation, 2nd ed., Kluwer International, Alphen aan den Rijn, chap 3. 

fn 13 in Clark B., Lawyers and Mediation, Springer, University of Strathclyde, Law School, Glasgow, 
United Kingdom, 2012, 128.  

53  Hopt K.J., Steffek F., Mediation: Rechtsvergleich, Regelungsmodele, Grundsatzprobleme in: Hopt K.J., 
Steffek F., Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, “Mohr Siebeck”, Tubingen, 2008, 88, 
miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 165. 
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vlevis sagani gaxda pirveli instanciisa da saapelacio sasamarTloebSi. am prece-

dentebis zrdadoba gamowveulia im faqtiT, rom sadavo saqmeebi didi raodenobiT 

egzavneba mediacias iseT StatebSi, sadac savaldebulo mediaciis programebi 

kargadaa damkvidrebuli.54 

instituciur, sasamarTlos mier mxardaWerili mediaciis gamoCenamde, sasa-

marTloebi komunikaciis konfidencialurobis sakiTxze iyvnen orientirebulebi. 

im dros, rodesac konfidencialurobis problemebi kvlavac warmodgenilia sasa-

marTlos „CrdilqveS“ Catarebul mediaciebSi,55 mediaciis procesTan dakavSire-

buli sxva sakiTxebi didi sixSiriT aRmocenda. ori yvelaze xSirad gansjadi Tema 

gaxldaT: moTxovnebi mediaciis procesSi keTilsindisierad monawileobis Sesa-

xeb da samediacio SeTanxmebis aRsruleba.56 

samarTlis komentatorebi wuxdnen im faqtis Sesaxeb, rom mediaciis arsobri-

vi principebi, rogorebicaa: konsensusi, moqniloba da araformaluri procesi, 

integrirdeboda samarTlis sistemaSi.57 profesori nensi velSi amtkicebda, rom 

sasamarTlos mier mxardaWerili mediaciis tendenciebi fitavs mediaciis tradi-

ciul models, romelic upirobod iTvaliswinebs mxaris TviTgamorkvevis ufle-

bas.58 

sazogadod, sasamarTlos mier dafinansebuli savaldebulo mediaciis prog-

ramebi mxardaWerili da daarsebulia marTlmsajulebis xarjebis ekonomiis miz-

niT, mediaciis ZiriTadi faseulobebisadmi naklebi yuradRebis daTmobis xar-

jze.59 

banaluri Sedarebaa, Tumca, garkveulwilad, marTalia, rom sasamarTlo 

awarmoebs win-lose Sedegs, xolo mediacia win-win rezultats.60 

mediacia momxmareblebs sTavazobs sxva alternativas — arCevanis Tavisuf-

lebas. mas ar SeuZlia, sasamarTlo moxsnas davis scenidan an Seamciros iuriste-

bis raodenoba. zogierTi saqme mediacias ar eqvemdebareba. is ar ganixileba, ro-

54  Alfini J., Mccabe., C.G., Mediating in the Shadow of the Courts: A Survey of Emerging Case Law, 
Arkansas Law Review and Bar Association Journal, USA, 2001-2002, 171-172. 

55  Nat’ l Labor Relation Board v. Joseph Macaluso, Inc., 618 F.2d 51 (9th Cir. 1980); Fenton v. Howard, 575 P. 
2d 318 (Ariz. 1978); People v. Snyder, 492 N.Y.S. 2d 890 (N.Y. Sup. Ct. 1985.), miTiTebulia wignSi: 
Alfini J. J., Mccabe C.G., Mediating in the Shadow of the Courts: A survey of Emerging Case Law, 
Arkansas Law Review and Bar Association Journal, USA, 2001-2002, 172. 

56  Mnookin R.H., Kornhauser L., Bargaining in the Shadow of the Law: The Case for Divorce, 88 YALE L.J. 
950 (1979), miTiTebulia: Alfini J.J., Mccabe G., Catherina G., Mediating in the Shadow of the Courts: 
A Survey of Emerging Case Law, Arkansas Law Review and Bar Association Journal, USA, 2001-2002, 
172. 

57  Alfini J., Mccabe G., Catherina G., Mediating in the Shadow of the Courts: A survey of Emerging Case 
Law, Arkansas Law Review and Bar Association Journal, USA, 2001-2002, 173. 

58  iqve.
59  iqve. 
60  Clarke G., Davies R., Iyla T., ADR-Argument for and Against Use of Mediation Process Particularly in 

Family and Neighborhood Disputes, QLD. University of Technology Law Journal, 1991, 81, 
<https://lr.law.qut.edu.au/article/viewFile/343/335>.  
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gorc yvelafris mkurnali, magram sayuradReboa azri, rom is zogavs adamianebis 

dros, fuls da mRelvare emociis nawils, romelic xSirad Tan axlavs sasamarTlo 

process. mediaciis gavrcelebas SeuZlia sazogadoebaSi cxovrebis xarisxis gaum-

jobeseba, ara mxolod im danazogebis gamo, rasac igi iTvaliswinebs, aramed is 

xels uwyobs adamianebs Soris interaqcias da aZlevs maT saSualebas, akontrolon 

sakuTari cxovreba.61 

 
3.2. sasamarTlo mediacia erovnul da ucxo saxelmwifoTa 

kanonmdeblobaSi 

  
2011 wlis 20 dekembris sakanonmdeblo cvlilebebis mixedviT, sssk-Si gaCnda 

axali 21-e prima Tavi, romelic Seicavs sasamarTlo mediaciis momwesrigebel 

normebs. winamdebare sakanonmdeblo cvlilebebis mizezad SeiZleba saqarTvelos 

evrokavSirisken miswrafeba CaiTvalos, ris gamoc saxelmwifo cdilobs, sakuTari 

kanonmdebloba dauaxloos im standarts, romelic evrokavSirma wevri saxelmwi-

foebisTvis daawesa.  

davis gadawyvetis alternatiuli meTodebi ocdaaTi wlis ganmavlobaSi mra-

vali erisTvis diskusiis sagani iyo, sul cota, samoqalaqo da komerciuli dave-

bis sferoSi. evrokavSirSi mediaciaze fokusirebis zrda iyo Sedegi im SeSfoTe-

bisa, rasac iwvevda sasamarTlo xarjebi da gadatvirTuloba, aseve sxva winaaR-

mdegobebi, romlebic gamowveuli iyo saerTaSoriso davebiT saerTo bazarze. am 

periodisTvis alternativebis gamoyeneba mimdinare samoqalaqo da komerciul sa-

samarTlo procesebSi mTlianad nebayoflobiTi iyo, xolo es alternativebi wev-

ri saxelmwifoebis susti mxardaWeriT sargeblobdnen, Sedegad, mediacias davis 

mosagvareblad modave mxareebis Zalian mcire nawili iyenebda.62 

aTwliani mcdeloba dasWirda evrokavSirs, raTa Seqmniliyo direqtiva medi-

aciis Sesaxeb.63 igi miiRes 2008 wels. gasakviri ar unda iyos, rom 2011 wels saqar-

Tvelom gadawyvita, sakanonmdeblo sivrce sasamarTlo da samedicino mediaciis64 

regulirebiT Seevso. 

                         
61  Clarke G., Davies R., Iyla T., ADR-Argument for and Against Use of Mediation Process Particularly in 

Family and Neighborhood Disputes, QLD. University of Technology Law Journal, 1991, 95, 
<https://lr.law.qut.edu.au/article/viewFile/343/335>. 

62  De Palo G., European Parliament, Brussels, “Rebooting” The Mediation Directive: Assessing the Limited 
Impact of its Implementation and Proposing Measures to Increase the Number of Mediation in the EU, 
2014, 12. 

63  iqve. 
64  sajaro samarTlis iuridiuli piri – samedicino mediaciis samsaxuri saqarTvelos 

Sromis, janmrTelobisa da socialuri dacvis saministros daqvemdebarebaSi iyo. 
amJamad am ssip-is likvidaciis procesi dasrulebulia da saqarTvelos mTavrobis 
2015 wlis 6 ivlisis №316 dadgenilebis mixedviT, mis uflebamonacvled zogierT sa-
kiTxSi saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saministro 
ganisazRvra. 
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sssk-is XXI1 Tavis regulirebis xarisxi SeiZleba idealuri ar aris, Tumca sa-

kanonmdeblo institucionalizmis nawilSi afuZnebs minimalur standarts, raTa 

mosamarTlem davaze sasamarTlo mediacia gaavrcelos.  

sssks-is XXI1 Tavis mixedviT, sarCelis sasamarTloSi wardgenis Semdeg sasa-

marTlo mediacias daqvemdebarebuli saqme ganCinebiT SeiZleba gadaeces media-

tors, xolo es ganCineba gasaCivrebas ar eqvemdebareba. sasamarTlo mediacia SeiZ-

leba gavrceldes: saojaxosamarTlebriv davebze (garda Svilad ayvanisa, Svilad 

ayvanis baTilad cnobisa, mSoblis uflebis SezRudvisa da mSoblis uflebis Ca-

morTmevisa); samemkvidireosamarTlebriv davebze; samezoblosamarTlebriv da-

vebze; nebismier davaze — mxareTa Tanxmobis SemTxvevaSi. aqve kanoni awesebs sasa-

marTlo mediaciis farTo gamoyenebisTvis daTqmas, rom mxareTa Tanxmobis arse-

bobisas dava mediators SeiZleba gadaeces saqmis ganxilvis nebismier stadiaze. 

qarTuli kanonmdeblobiT dadgenilia aseve mediatoris acilebis safuZvlebic, 

risTvisac gamoyenebulia sssk-is 31-e muxlis pirveli nawili. sasamarTlo media-

ciis vada Seadgens 45 dRes, magram aranakleb 2 Sexvedrisa. es vada SeiZleba gag-

rZeldes imave periodiT. kanonmdebeli iTvaliswinebs mediaciis procesSi monawi-

leobisaTvis mxareTa gamoucxadeblobis Sedegebs da awesebs fulad jarimas 150 

laris odenobiT, aseve gulisxmobs sasamarTlo xarjebis srulad dafarvas. pro-

cesis SeTanxmebiT dasrulebisas sasamarTlos mier mtkicdeba ganCineba mxareTa 

morigebis Sesaxeb, romelic sabolooa da ar saCivrdeba, mxareTa mourigebloba 

ar arTmevs mxares konstituciur uflebas, sarCeliT mimarTos sasamarTlos sa-

erTo wesiT. sasamarTlo mediaciis procesi konfidencialuria rogorc mxaree-

bisTvis, ise mediatorisTvis, Tu SeTanxmebiT sxva ram ar aris dadgenili.65 

rogorc aRiniSna, sssk-is 187-e1 muxlis pirveli nawilis mixedviT, sarCelis 

sasamarTloSi wardgenis Semdeg sasamarTlo mediacias daqvemdebarebuli saqme 

SeiZleba gadaeces mediators davis mxareTa SeTanxmebiT dasrulebis mizniT, ama-

ve muxlis meore nawilis mixedviT, mediatorisTvis saqmis gadacemis Sesaxeb ganCi-

neba ar saCivrdeba.66 normis Sinaarsidan irkveva, rom sssk iTvaliswinebs e.w saval-

debulo sasamarTlo mediaciis models. pirvelive muxlidan ikveTeba, rom media-

torisTvis saqmis gadacema xdeba mosamarTlis diskreciuli uflebamosilebis sa-

fuZvelze. aseTi tipis midgoma xels uwyobs mosamarTleebs, rac SeiZleba meti 

dava gadascen mediacias, raTa, erTi mxirv, ganaviTaron instituti, xolo, meore 

mxriv, gantvirTon davebi sasamarTlo gadawyvetilebebisgan.  

zemoaRniSnul midgomas iziarebs italiisa da kaliforniis Statis (aSS) re-

gulireba. italiaSi, mTavrobis №69 dadgenilebis mixedviT, mediacia aris saval-

debulo iseT davis sagnebze, romlebsac iTvaliswinebs dadgenileba67, xolo ka-

65  sssk miRebulia saqarTvelos parlamentis mier 14.11.1997, gamoqveynebulia: saqar-
Tvelos parlamentis uwyebani, gamoqveynebis TariRi: 31.12.1997. 

66  iqve, 187-e1 muxli. 
67  De Palo G., European Parliament, Brussels, “Rebooting” The mediation Directive: Assessing the Limited 

Impact of its Implementation and Proposing Measures to Increase the Number of Mediation in the EU, 
2014, 41. 
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liforniis centraluri mxaris saolqo sasamarTlos adgilobrivi wesebis me-16 

muxlis me-15.4 punqti mxareebs sTavazobs davis alternatiuli gadawyvetis 3 

gzas: 1) SemaTanxmebeli procedura saolqo an magistrati mosamarTlis monawile-

obiT, romelic daniSnulia am saqmeze; 2) mediacia neitraluri mediatoris monawi-

leobiT, romelic SeiZleba SeirCes sasamarTlo mediaciis reestridan. 3) kerZo 

mediacia68. saqmis mosamarTlis CarTulobis garda, mxareebi valdebulni arian, 

yvela samoqalaqo saqmeze monawileoba miiRon am samidan erT-erT proceduraSi.69 

safrangeTis SemTxvevaSi sasamarTlo mediaciis procedura arsebobs 1995 

wlis 8 Tebervlis kanonis miRebidan, magram, miuxedavad imisa, rom mediacia sar-

geblobda sxvadasxva samarTlebrivi instrumentiT, bolo 15 welma aCvena, rom me-

diacia ar aris gansakuTrebulad popularuli davis mogvarebis meqanizmi, gansa-

kuTrebiT komerciul davebSi.70 sasamarTlo mediaciis SezRuduli warmatebis mi-

uxedavad, bolo wlebis ganmavlobaSi safrangeTSi mediacia yuradRebis centrSi 

yovelTvis iyo. 2011 wlis 16 noembers safrangeTis mTavrobam gamosca dadgenile-

ba (Ordinance No. 2011 — 1540, 2011 wlis dadgenileba), romlis mixedviTac, implemen-

tirebul iqna direqtivis muxlebi. 2011 wlis sakanonmdeblo cvlilebebis miRe-

bamde sajaro dawesebulebis, sasamarTloebisa da praqtikosi iuristebis mier Ca-

tarda mravalwliani konsultaciebi da kvlevebi. 2011 wlis dadgenilebis muxle-

bi kodificirebul iqna safrangeTis samoqalaqo saproceso kodeqsSi 2012 wlis 20 

ianvris axal dadgenilebasTan erTad. 2011 wlis dadgenilebam gaafarTova saf-

rangeTis mTavrobis mizani, xeli Seewyo da waexalisebina mediaciis gamoyeneba 
rogorc Sida samoqalaqo da komerciul, ise saerTaSoriso kerZo davebSi.71 

Magendie Report72-i moicavda samoqalaqo da komerciul sasamarTloebSi media-

ciis xelSemwyob sxvadasxva rekomendacias.73 is Seicavda oTx aucilebel mosamza-

debel stadias: (I) profesionalebisa da mediaciis potenciuri momxmareblebis in-

formirebas; (II) adgilobriv profesionalebTan erTad protokolebis ganviTare-

bas; (III) mediatorTa mier Carevis principebis formirebas; (IV) mediaciis sasamar-

Tlos mier dadgenil praqtikaSi integrirebas. sabolood, angariSma daadgina 

                         
68  Local Rules – Central District of California, United States District Court Central District of California 

Pretrial Conferences, scheduling, Management, L.R. 16-15, Policy Resettlement & ADR.  
69  iqve. 
70  De Palo G., Trevor M.B., EU Mediation Law and Practice, Oxford University Press, 2012, 113. 
71  De Palo G., European Parliament, Brussels, “Rebooting” The Mediation Directive: Assessing the Limited 

Impact of its Implementation and Proposing Measures to Increase the Number of Mediation in The EU, 
2014, 26. 

72  Report of the working group on mediation, led by former first president of the Paris Court of Appeal, Mr. 
Magendie, Report “Speed and Quality of Justice System – Mediation: another way”, October 2008, Annex 
II miTiTebulia wignSi: De Palo G., Trevor M.B., EU Mediation Law and Practice, Oxford University 
Press, 2012, 128. 

73  Report of the Working Group on Mediation, October 2008, 77-78, miTiTebulia wignSi: De Palo G., 
Trevor M.B., EU Mediation Law and Practice, Oxford University Press, 2012, 128. 
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protokolis drafti, romelic sasamarTloebisTvis mediaciis gamoyenebis wasa-

xaliseblad saWiro gaidlains iTvaliswinebs.74  

amJamad safrangeTSi mediacia transnacionalur fazaSia. sxvadasxva zoma mi-

iRes sakanonmdeblo da sakonvencio mediaciis unifikaciisTvis, raTa gaemartive-

binaT samediacio SeTanxmebaTa aRsrulebis procedurebi da ganesazRvraT media-

toris movaleobebi.75 

germaniaSi sasamarTlos mier mxardaWerili mediaciis sqema ar arsebobs, 

radgan germaniam specifikuri, sasamarTloSi dafuZnebuli mediaciis saxeoba ga-

naviTara — mediacias uZRveba mosamarTle, romelsac ar aqvs saqmis gadawyvetis 

uflebamosileba.76 

germaniis msgavsad, fineTis `mediaciis Sesaxeb“ kanoni sasamarTlos mier 

mxardaWeril mediacias iTvaliswinebs. is mosamarTleebs aZlevs saSualebas, pir-

dapir iyvnen CarTulebi mediaciis procedurebSi, an miuTiTon mxareebs, mediacia 

Catardes mediatoris an sxva organizaciis daxmarebiT, aseve es kanoni areguli-

rebs mediaciis sasamarTloSi Catarebis procedurul wesebs.77 

germaniisa da fineTis msgavsad, ungreTis sasamarTloebi uflebamosilni 

arian, moiwvion mxareebi mediaciaze da Tavad gauZRvnen process.78  

New South Wales-is uzenaesi sasamarTlos oficialur vebgverdze sasamarTlo 
mediacia daxasiaTebulia Semdegnairad: mediaciisgan uamravi sargebeli SeiZleba 
warmoiSvas, maT Soris: adreuli gadawyveta, naklebi xarji, davis gadawyvetis-

Tvis aucilebeli moqniloba, sabolooba, konfidencialuroba.79 

4. sasamarTlos gziT samoqalaqo davis ganxilvis

calkeuli aspeqtebi 

davis/konfliqtis yvelaze cxeli da emociuri etapis gavlis Semdeg mxareebi 

iwyeben fiqrs, Tu rogor moagvaron dava/konfliqti. advokats, romelTanac midi-

an marwmuneblebi (klientebi), unda SeeZlos, mxareebs SesTavazos davis/konfliq-

tis mogvarebis ramdenime gza. es gzebi SeiZleba iyos: molaparakeba, mediacia, ar-

bitraJi, sasamarTlo, danebebac ki, Tu es davis faqtobrivi garemoebebidan aSka-

raa. sasamarTlo da arbitraJi formaluri gzebia, romlebic xasiaTdebian imiT, 

rom ar arian mxareTa mier kontrolirebadni, gansxvavebiT molaparakebisa da me-

74  Report of the Working Group on Mediation, October 2008, 77-78, miTiTebulia wignSi: De Palo G., 
Trevor M.B., EU Mediation Law and Practice, Oxford University Press, 2012, 128. 

75  De Palo G., Trevor M.B., EU Mediation Law and Practice, Oxford University Press, 2012, 129. 
76  iqve, 146. 
77  iqve, 111. 
78  iqve, 170. 
79 <http://www.supremecourt.justice.nsw.gov.au/Pages/sco2_practiceprocedure/sco2_mediationinthesc/sco2_ 

mediationinthesc.aspx№mediation_costs> . 
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diaciisgan.80 garda procesis kontrolisa, sasamarTloSi saqmis warmoebas axasia-

Tebs uamravi ram, rac mas araefeqtur meqanizmad warmoadgens qarTul, da ara 

marto qarTul, realobaSi. 

sssk-is pirveli muxlis pirveli nawilis mixedviT, saqarTvelos sasamarTlo-

ebi samoqalaqo saqmeebs ganixilaven am kodeqsiT dadgenili wesebis mixedviT. Tu-

ki mokled mimoxiluli iqneba gza, romelic pirma unda gaiaros mxolod pirvel 

instanciaSi davis gadasawyvetad da Semdgom gadawyvetilebis aRsasruleblad, na-

Teli gaxdeba, rom sasamarTlo mediacias gacilebiT didi instituciuri upira-

tesobebi aqvs, vidre davis gadawyvetis tradiciul gzas. magaliTad, sssk-is mi-

xedviT, imisaTvis, rom pirma wamoiwyos dava mxaris winaaRmdeg sasamarTloSi, sa-

Wiroa, Seadginos sarCeli (177-e muxli). sarCelis Sedgenisas ki unda gansazRvros: 

uwyebrivi qvemdebareoba (me-11 muxli), gansjadi sasamarTlo (me-3 Tavi), davis sa-

gani (178-e muxli), faqtobrivi garemoebebi, TandarTuli mtkicebulebebi (SesaZ-

loa, saWiro gaxdes mtkicebulebaTa uzrunvelyofa (me-14 Tavi) an eqspertis das-

kvna (me-20 Tavi)), mowmeTa Cvenebebi (me-18 Tavi), sarCelis uzrunvelyofis sakiTxi 

(23-e Tavi), moTxovnis samarTlebrivi safuZvlebi (178-e muxli), sarCelis fasi (40-

e-41 muxlebi), saxelmwifo baJis odenoba (38-e-39-e muxlebi). aqve mxares xSir Sem-

TxvevaSi sWirdeba profesionali iuristis daxmareba, vinaidan sssk aseve iTva-

liswinebs sarCelis warmoebaSi miRebaze uaris Tqmis safuZvlebs (186-e muxli). sa-

samarTlos mosamzadebel sxdomaze mxareebi ayeneben Suamdgomlobebs. mTavar 

sxdomaze ki uwevT axsna-ganmartebebis mosmena, SekiTxvebis dasma, mtkicebuleba-

Ta gamokvleva, paeqroba,81 rac martivi araa, — Sesabamisad, moiTxovs profesiona-

lis CarTvas, rac aseve xarjebTanaa dakavSirebuli.  

sssk-is mixedviT, mosamarTle sarCelis Cabarebidan 5 dRis vadaSi wyvets, mii-

Ros Tu ara igi warmoebaSi, ugzavnis mopasuxes sarCels TandarTul dokumenteb-

Tan erTad da ganusazRvravs vadas (ar unda aRematebodes 14 dRes, rTuli katego-

riis saqmeebze — 21 dRes) Sesageblis warmosadgenad.82 aqve, sssk-is 59-e muxlis mi-

xedviT, sasamarTlo samoqalaqo saqmes ganixilavs gancxadebis miRebis dRidan 

araugvianes 2 Tvisa, gansakuTrebiT rTuli kategoriis saqmeze misi ganmxilveli 

sasamarTlos gadawyvetilebiT, es vada SeiZleba gagrZeldes araumetes 5 TviT, 

garda alimentis gadaxdevinebis, dasaxiCrebiT an janmrTelobis sxva dazianebiT 

an marCenalis sikvdiliT gamowveuli zianis anazRaurebisa, SromiTi urTierTo-

bidan, „sacxovrebeli sadgomiT sargeblobisas warmoSobili urTierTobis Sesa-

xeb“ saqarTvelos kanonidan gamomdinare moTxovnebisa da ukanono mflobelobi-

dan uZravi nivTis gamoTxovis Sesaxeb saqmeebisa, romlebic ganxilul unda iqnes 

                         
80  CalaZe g., saswavlo-saleqcio kursi „davebis da konfliqtebis alternatiuli mogva-

reba“, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, 2012-2013 
saswavlo weli. 

81  sssk-is 25-e Tavi. 
82  sssk-is 184-e da 186-e muxlebi.  
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araugvianes 1 Tvisa. sssk-is 184-e muxliT gaTvaliswinebul SemTxvevebSi samoqa-

laqo saqmeebi ganixileba mopasuxisaTvis gzavnilis Cabarebis damadasturebeli 

dokumentis sasamarTloSi wardgenidan an mopasuxisaTvis gzavnilis sajaro Sety-

obinebiT Cabarebidan ara ugvianes 45 dRisa, xolo gansakuTrebiT rTuli katego-

riis saqmeebze ganmxilveli sasamarTlos gadawyvetilebiT es vada SeiZleba gag-

rZeldes ara umetes 60 dRisa.83 

realurad ara Tu kanoniT 2 Tvis vadaSi, aramed rTuli kategoriis saqmeebze 

dawesebul vadebSi ver xerxdeba saqmeTa ganxilva pirveli instanciis sasamar-

TloSi iseT saqmeebzec ki, romlebic daCqarebuli wesiT ganixileba 1 Tvis vadaSi. 

amis Tqmis safuZvels iZleva Tbilisis saqalaqo sasamarTlos sajaro informaci-

is gacemaze pasuxismgebeli piris 2016 wlis 15 dekembris werili, romlis mixedvi-

Tac sasamarTlo ar amuSavebs statistikur monacemebs imis Sesaxeb, Tu ramden da-

vas ganixilavs saSualod erTi mosamarTle samoqalaqo saqmeTa kolegiaSi, aseve, 

saSualod ra vadas andomebs mosamarTle TiTo saqmis ganxilvas, Tumca adastu-

rebs, rom mxolod 2016 wlis 9 dekembris mdgomareobiT, samoqalaqo saqmeTa kole-

giaSi gansaxilvelad Sevida 37628 samoqalaqo saqme84. mxolod am monacemidan ga-

momdinare, martivi warmosadgenia, ra saxis samuSaos Catareba uwevT Tbilisis sa-

qalaqo sasamarTlos samoqalaqo saqmeTa kolegiis mosamarTleebs, romelTa rao-

denoba Seadgens 33-s.85 aqve unda aRiniSnos, rom gamoTxvili informaciidan ikve-

Teba sasamarTlos administrirebis reformis aucileblobis sakiTxi, maT Soris 

statistikuri monacemebis damuSavebis gamarTva. 

yovelive zemoaRniSnuls emateba is faqti, rom pirveli instanciis sasamar-

Tlos gadawyvetilebebi saCivrdeba saapelacio sasamarTloSi, aRniSnulive ixi-

lavs kerZo saCivrebs, romelTa ganxilvis vada 2 Tvea. sssk-is mixedviT, mas Semdeg, 

rac mxare kanoniT dadgenil vadaSi Caibarebs dasabuTebul gadawyvetilebas, mas 

ufleba aqvs, Seadginos saapelacio saCivari, xolo saapelacio saCivris Semosvli-

dan 10 dRis ganmavlobaSi saapelacio sasamarTlo amowmebs saCivris dasaSvebobas 

(374-e muxli). yovelive zemoaRniSnuls emateba vadebi, ramdenic sWirdeba saape-

lacio sasamarTlos gadawyvetilebis gamosatanad da ar unda iqnes daviwyebuli 

sakasacio sasamarTloSi saqmis ganxilvis vada, romelic Seadgens 6 Tves.86  

Sesabamisad, advilad savaraudoa, rom yvela im kanonismieri Tu faqtobrivi 

statistikuri monacemidan gamomdinare, erTi saqmis yvela instanciaSi ganxilva 

mxares da sasamarTlo xelisuflebas minimum 18 Tve ujdeba, xolo rac ufro met 

instanciaSi ganixileba saqme, warmomadgenlisa da sxva xarjebi avtomaturad iz-

rdeba. ismis SekiTxva — SeiZleba ki, aseT pirobebSi dakmayofildes erTi an meore 

mxaris interesi? amasTan, Tu is faqtic iqneba gaTvaliswinebuli, rom sssk Segebe-

                         
83   sssk-is 59-e muxli. 
84  Tbilisis saqalaqo sasamarTlos werili №2-04236/69, 15.12.2016. 
85  ix <http://tcc.gov.ge/index.php?m=502>. 
86  sssk-is 391-e muxli.  
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buli sarCelis87 aRZvris saSualebas iTvaliswinebs da sasamarTlo gadawyvetile-

bis aRsruleba garkveul dros moiTxovs, advilad warmosadgenia, rom sasamar-

TloSi „sirbiliT“ didi Sansia, mxares davis Sedegis mimarT interesi gauneldes, 

xolo instanciidan instanciamde misvliT dakargos mowinaaRmdege mxaresTan mo-

laparakebis, xarjebisa da drois dazogvis SesaZlebloba. 

winamdebare TavSi ganxiluli sasamarTlo sistemis uaryofiTi aspeqtebis 

daxasiaTebis Semdeg sasamarTlo mediaciis sawinaaRmdego argumentebis ganviTa-

rebac upriani iqneboda. 

mediaciis instituciuri mowyobis modelebi procesis Tavdapirveli saxisgan 

mniSvnelovnad gansxvavebuli gzebiT ganviTarda. samxili mowmobs, rom sasamar-

Tlos mier mxardaWerili mediacia mniSvnelovnad gajerda sasamarTlo procesis 

dominanturi kulturiT, rasac davis gadawyvetisas viwro mogvarebaze orientire-

buli iuristiseuli midgomisken mivyavarT. sagulisxmoa, rom sasamarTlos media-

ciis tipuri modelebis bevri aspeqti mosamarTleebisa da iuristebis gazrdili 

roliTaa gamowveuli, ufro konkretulad, es gamowveulia iseTi wesebiT, rogore-

bicaa: mandati imis Sesaxeb, rom mediatori unda iyos iuristi, iuristebis upirate-

sobebi evaluatori mediatoris arsebobis dros, iuristebis mier iuristi media-

torebis arCeva („Shopping“ for lawyer-mediator), advokatebis mier mxaris warmomadgen-

loba warmodgenili piris monawileobis gamoricxviT da samediacio SeTanxmebis sa-

samarTlos mier damowmeba.88  

iuristTa arcTu mcire nawili Tvlis, rom sasamarTlo mediaciis warmarTva, 

zogadad, mediaciisaTvis damaxasiaTebel araformalur viTarebaSi xdeba, Tumca 

igi mainc ganicdis sasamarTlos da, maSasadame, saproceso formalizmis gavlenas.89  

iuristebis dominaciam, romelic daufarav kavSirSia davis gadawyvetis mizan-

Tan, rac TiTqmis gardauvalia efeqturobiT nakarnaxev sasamarTlo konteqstSi, da 

romelmac SesaZlebelia, Seifaros droSi SezRuduli mediaciis sesiebi da saqmis 

ganxilvis mizani, SesaZloa, mediaciaSi mxaris ukmayofileba gamoiwvios. 90 

saojaxo davebis magaliTze SeiZleba Tqvas, rom saojaxo davebis sferoSi me-

diaciis saWiroeba, SesaZlebelia, sulac ar dadges, radgan arseboben sasamar-

Tlos registratorebi, sasamarTlos konsultantebi, iuristebi, fsiqologebi da 

raionuli jandacvis muSakebi, romlebic mniSvnelovan daxmarebas uweven ganqor-

winebul wyvilebs, awarmoon molaparakebebi.91 ar SeiZleba iTqvas, rom mediacia 

                         
87  sssk-is 22-e Tavi.  
88  Clark B., Lawyers and Mediation, Springer, University of Strathclyde, Law School, Glasgow, United 

Kingdom, 2012, 164. 
89  McEwen C., Examining Mediation in Context: Toward Understanding Variations in Mediation Programs, in: 

Herrmann M.S., The Blackwell Handbook of Mediation, Bridging Theory, Research and Practice, “Blackwell 
Publishing”, Oxford, 2006, 90, miTiTebulia wignSi: cercvaZe g., mediacia, Tb., 2010, 166. 

90  iqve, 128. 
91  Clarke G, Davies R., Lyla T., ADR- Argument for and Against Use of Mediation Process Particularly in 

Family and Neighborhood Disputes, QLD. University of Technology Law Journal, 1991, 84, <https://lr.-
law.qut.edu.au/article/viewFile/343/335>. 
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davebis mogvarebis speqtrSi erTaderTi gamosavalia. misi funqcia yvelas gan-

kurneba araa.92 

ganqorwinebis procesebis sasamarTlosgan gancalkeveba arasdros moxdeba. 

arsebobs davebi, romelTa mogvareba mediaciis gziT SeuZlebelia.93 

rogorc erTxel ukve aRiniSna, ironiulia, rom xSirad mediaciis upirateso-

ba mis naklovanebad iqceva xolme.94 

yvelaze did kritikas mediaciis procesSi keTilsindisierad monawileobis 

valdebuleba imsaxurebs xolme. kritikosebi acxadeben, rom mediacia aris meore-

uli marTlmsajulebis ganxorcieleba — pirveli klasis marTlmsajulebas mxo-

lod sasamarTloebi axorcieleben.95 

 magaliTad, fisi96 ambobda, rom mediaciis ganviTarebisTvis biZgi iyo samar-

Tlebriv normebTan danebeba: „ar mjera, rom davis mogvarebas upiratesoba aqvs 

sasamarTlo gadawyvetilebasTan... marTlmsajuleba ar unda keTdebodes. davis 

amgvari mogvareba aris masobrivi sazogadoebis pirobebis mimarT kapitulacia da 

arc unda iqnes waxalisebuli da arc xotba unda esxmebodes...“97 

mxareebis mimarT mediaciis procesSi keTilsindisierebisa da samediacio Se-

Tanxmebis aRsrulebis moTxovna kritikulad gadajaWvulia konfidencialuro-

basTan. aseve konfidencialuroba mediaciis procesis aucilebel nawilad ganixi-

leba. moTxovna procesSi keTilsindiserad monawileobisa da sasamarTlos mier 

SeTanxmebis aRsrulebis Sesaxeb SesaZloa, mediaciis komunikaciis konfidencia-

lurobis sakiTxs xelyofdes. keTilsindisierebis moTxovna usargeblo xdeba, Tu 

mxaris monawileoba sasamarTlos zedamxedvelobis qveS araa da konfidencialu-

robis principi moqmedebs. msgavsad, sasamarTlo ver gansazRvravs, iyo Tu ara Se-

Tanxmeba miRweuli mediaciis procesSi, an ra iyo SeTanxmebis pirobebi, Tu yvela 

mtkicebuleba, rac moxda mediaciis procesSi, konfidencialuria, Sesabamisad, is 

sasamarTlos zedamxedvelobis gareTaa.98 

literaturaSi gamoTqmulia aseve mosazreba, rom sasamarTlos mier samedia-

cio SeTanxmebis damowmeba da aRsruleba ewinaaRmdegeba mediaciis principebs. 

Cveulebriv, samediacio SeTanxmebis aRsruleba warmoaCens xolme ramdenime sa-

92  Clarke G., Davies R., Lyla T., ADR- Argument for and Against Use of Mediation Process Particularly in 
Family and Neighborhood Disputes, QLD. University of Technology Law Journal, 1991, 84, <https://lr.-
law.qut.edu.au/article/viewFile/343/335>. 

93  iqve. 
94  iqve, 88. 
95  iqve, 89. 
96  ielis universitetis samarTlis skolis profesor-emeritusi. 
97  Fiss O.M., Against Settlement, Yale Law Journal, 1984, 1073, miTiTebulia wignSi: Clarke G., Davies 

R., Lyla T., ADR Argument For and Against Use of Mediation Process Particularly in Family and Neighbor-
hood Disputes, QLD, University of Technology Law Journal, 1991, 89, <https://lr.law.qut.edu.au/article/-
viewFile/343/335>. 

98  Alfini J., Mccabe C.G., Mediating in the Shadow of the Courts: A Survey of Emerging Case Law, Arkansas 
Law Review and Bar Association Journal, USA, 2001-2002, 174. 
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marTlebriv da politikur sakiTxs. zogierT StatSi marTlmsajulebis da saka-

nonmdeblo organoebma gadawyvites, rom samediacio SeTanxmeba unda aRsrulebu-

liyo imave wesiT, rogorc xelSekruleba an arasamediacio SeTanxmeba.99 aseT ka-

nonmdeblobebSi zogadi saxelSekrulebo samarTali vrceldeba samediacio Se-

Tanxmebebzec.100 aRsrulebis mimarT gansxvavebuli midgomebis miuxedavad, aRsru-

lebis sakiTxi SeiZleba garTuldes im faqtiT, rom SeiZleba, arsebobdes kanon-

mdebloba, romelic ewinaaRmdegeba mediaciis aRsrulebis pirobebs. aRsrulebam 

SesaZloa, aseve zegavlena moaxdinos konfidencialurobis nawilze. Tu mxareebi 

davoben, miaRwies Tu ara SeTanxmebas an SeTanxmebis calkeuli pirobebis inter-

pretaciazea dava, relevanturi mtkicebuleba imis Sesaxeb, miRweuli iqna Tu ara 

SeTanxmeba, an ra ganizraxes mxareebma, SeiZleba gamoricxul iqnes konfidencia-

lurobis moTxovnaTa gamo.101 

 
5. daskvna 

 
zemoaRniSnuli msjelobis, kritikuli analizis, SedarebiTsamarTlebrivi 

da statistikuri kvlevis safuZvelze SeiZleba iTqvas, rom sasamarTlo mediacia, 

rogorc instituti samoqalaqo davebis mogvarebis sferoSi, sasamarTlos gziT 

davis gadawyvetasTan didi upiratesobebiT sargeblobs.  

rogorc aRiniSna, sasamarTlo mediacia — es aris mediaciis erT-erTi mode-

li, romelic sargeblobs winamdebare naSromSi aRwerili mediaciis yvela upira-

tesobiTa da naklovanebiT. rasakvirvelia, ar unda iqnes daviwyebuli sasamarTlo 

mediaciis specifika, romelmac garkveul aspeqtebSi sajarosamarTlebrivi (samo-

qalaqo saprocesosamarTlebrivi) buneba SeiZina sxvadasxva saxelmwifoSi dam-

kvidrebuli praqtikiTa da midgomebiT.  

sasamarTlo mediacia saSualebas iZleva, daizogos dro da xarjebi. aRniSnu-

lis ganxorcielebis Tanmdevi Sedegia adamianuri resursisa da energiis dazogva, 

aseve emociuri bma davasTan nakleb drosTanaa dakavSirebuli. mxares naklebad 

uwevs davis formalizeba. rogorc winamdebare naSromSi iTqva, rodesac mxareebi 

mediaciis procesSi arian CarTulni, Zalian rTulia imis dadgena, Tu ra dros 

dadgeboda morigeba sasamarTloSi. miuxedavad amisa, faqti imis Sesaxeb, rom me-

diaciis dros ufro swrafad xdeba davis SeTanxmebiT dasruleba, vidre arasame-

diacio procesis dros, metyvelebs imaze, rom mediacia uzrunvelyofs xarjebis 

dazogvas.102 

                         
99  Alfini J., Mccabe C.G., Mediating in the Shadow of the Courts: A Survey of Emerging Case Law, Arkansas 

Law Review and Bar Association Journal, USA, 2001-2002, 196. 
100  iqve. 
101  iqve.  
102  Wissler R., (2204b) Barriers to Attorneys’ Discussions and Use of ADR, Ohio State J Dispute Resolut., 

19:459-508, miTiTebulia wignSi: Clark B., Lawyers and Mediation, Springer, University of Strathcly-
de, Law School, Glasgow, United Kingdom, 2012, 59. 
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sasamarTlo mediaciaSi mxare Tavad wyvets sakuTari davis beds, igi mindobi-

lia sakuTar SesaZleblobebsa da molaparakebis unarebs. mxares ar usazRvraven 

davis Sedegs, aseve davis Sedegi araa damokidebuli mWevrmetyvelur, oratorul 

gamosvlebsa da aTeulobiT tom mtkicebulebebze. uflebamosilebis es nawili 

aris mediaciisTvis eTnikurad Tandayolili da xazgasmulia procesis ramdenime 

aspeqtSi. imis gaTvaliswinebiT, rom mxareebi personalurad arian Cabmuli ga-

dawyvetilebis procesSi, isini floben fsiqologiur kuTvnilebas, rac ufro 

zrdis albaTobas imisas, rom SeZleben, Seasrulon SeTanxmebis pirobebi.103 

mxare uflebamosilia, Tavad daadginos is wesebi da kanonebi, romlebic daa-

regulireben process; mxares saSualeba eZleva, isargeblos araformaluri, kom-

fortuli da Tavisufali garemoTi; mxare aseve uflebamosilia, Sewyvitos pro-

cesi mediaciis nebismier etapze. procesis araformalurobis erT-erTi upirate-

soba gamoixateba mxareTa SesaZleblobiT, ama Tu im tipis davaSi airidon sasamar-

Tlo gadawyvetileba, Sesabamisad, ar daadginon precedenti analogiuri saqmis-

Tvis. 

sasamarTlo mediaciis mTavari upiratesoba konfidencialurobis principia. 

mediaciis arCevisas xSirad mxareebi swored konfidencialurobaze akeTeben gaT-

vlas da monawileoben am procesSi imis gamo, rom gamJRavnebuli faqtebi ar gaxma-

urdeba. aq mxolod gamarjvebis mopovebaze ar aris aqcenti gakeTebuli _ mxarem 

SesaZloa, sasamarTlo procesic moigos, Tumca imis gaxmaureba, rom ama Tu im pi-

rovnebasa da kompanias sasamarTlosTan hqonda saqme, monawileobda davaSi, gar-

kveulwilad, „saxels utexs“ mas. garkveuli informaciis gaxmaureba SeiZleba gan-

sakuTrebiT saziano aRmoCndes cnobili an swrafad mzardi kompaniisTvis.104 

miuxedavad naSromSi gamoTqmuli mosazrebebis, sasamarTlo mediaciis nak-

lovanebebisa da sasamarTlos gziT davis gadawyvetis upiratesobebis Sesaxeb, 

rogorebicaa: mediaciis siZvire saarbitraJo ganxilvasTan SedarebiT; mediaciis 

gavrcelebis SezRuduloba; mediaciis arsobrivi principebis, rogorebicaa kon-

sensusi, moqniloba da araformaluri procesis integrireba samarTlis sistema-

Si; konfidencialuroba rogorc sasamarTlo mediaciis mxareebisTvis SesaZlo 

diskomforti; iuristebis uaryofiTi gavlena mediaciis procesze da iuridiuli 

profesiebis monopolia mediaciaSi; samediacio kontraqtis aRsrulebis sakiTxi 

da kveTa konfidencialurobis principTan, sasamarTlo mediacia erT-erTi sauke-

Teso saSualebaa, raTa mxareebma naklebi danaxarjiT, komfortul, araformalur 

garemoSi, sakuTari ZalebiT swrafad, sajaroobis gamoricxviT, sasamarTlo pre-

cedentisgan Tavis aridebiT, SeTanxmebis sasamarTlos meSveobiT damtkicebis 

gziT moagvaron dava, SeinarCunon urTierToba an civilizebulad daasrulon is. 

sasamarTlos mier SeTanxmebis damtkiceba gamoricxavs: 1) iseT SeTanxmebas, rome-

103  Kovach K.K., Mediation in a Nutshell, Thomson West, University of Texas, 2003, 36-37. 
104  cercvaZe g. (red.), mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTvelo-

Si, Tsu-is davis alternatiuli gadawyvetis centri, Tb., 2013, 25. 
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lic aSkarad ewinaaRmdegeba kanons, vinaidan qarTuli samarTlis sistemaSi same-

diacio SeTanxmebaze vrceldeba sasamarTlo morigebis wesebi; 2) polemikas imis 

Sesaxeb, rom mediaciis nakli SeTanxmebis aRsrulebis meqanizmis ararsebobaa. 
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ekaterine qardava
* 

proporciulobis principi, rogorc Tanamedrove Sromis 
samarTlis winaSe mdgari gamowvevebis sapasuxo instrumenti 

proporciulobis principi sajaro da kerZo samarTlis fundamenturi 
principia da Tanamedrove urTierTobebis ZiriTadi maregulirebeli in-

strumentia, vinaidan igi gvevlineba Zalauflebis gamoyenebis sazomad. 
Sromis samarTalSi misi CarTvis sakiTxi, sistematizebuli testebis saxiT 

(samsafexuriani testi), uaxlesi msjelobis sagani gaxda. sakiTxis aqtuali-
zacia ganapiroba Sromis samarTlis tradiciuli msoflmxedvelobis Tana-

medrove gamowvevebTan erTgvarma dapirispirebam. am procesis sapasuxo 
erT-erT meqanizmad ki miCneul iqna proporciulobis principisa da misi 
struqturizebuli testebis gamoyeneba SromiT urTierTobebSi. mas mimar-

Taven SromiT davebSi ara mxolod damsaqmebelTa, aramed dasaqmebulTa 
(umeteswilad profkavSirTa) qmedebis analizisa da saboloo gadawyvetile-

bis misaRebad. praqtika jerjerobiT arcTu mdidaria, Tumca tendenciuria 
ganviTarebisken. proporciulobis principis ganviTareba exmianeba im Tana-

medrove procesebs, romelTa farglebSi msjeloben Sromis samarTlis doq-
trinuli amocanebis modificirebis SesaZleblobis aspeqtebze. igulisxme-

ba Sromis samarTlis seleqciuri xasiaTis Secvla universaluriT.  
proporciulobis principis gamoyenebis praqtikis Seswavla da saqar-

Tvelos erovnuli Sromis samarTlis farglebSi misi ganviTareba metad 
mniSvnelovania asocirebis SeTanxmebis Sesrulebisa da evropuli standar-
tebis saqarTvelos kanonmdeblobaSi integrirebis TvalsazrisiTac. Sro-

mis sferoSi qveyanam unda ganaxorcielos samarTlebrivi aproqsimacia, rac 
saWiroebs kompleqsur gaazrebas – ara marto evrokavSiris direqtivebTan 
Sesabamisobis faqtebis dadgenas, evropuli normebis saqarTvelos kanon-

mdeblobaSi gadmotanas, aramed im principebis Semecnebas, romlebic nebis-
mieri normis ganmartebis da Semdeg am normis gamoyenebis safuZvelia.  

sakvanZo sityvebi: proporciulobis principi, Oakes-is 
proporciulobis testi, samsafexuriani proporciulobis testi, just cause, 
privacy cases, piketireba, diskriminacia, asocirebis SeTanxmeba (AA).  

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakul-
tetis doqtoranti, mowveuli leqtori,  kavkasiis saerTaSoriso universitetis,  kav-
kasiis universitetisa da  sulxan-saba orbelianis universitetis  mowveuli leqtori.
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I. Sesavali 
 
2014 wels, saqarTvelosa da evropul kavSirs Soris pirveli xelSekrulebis 

– `partniorobisa da TanamSromlobis Sesaxeb~ SeTanxmebis (PCA)1 dadebidan 18 
wlis Semdeg, xeli moewera meore xelSekrulebas – asocirebis SeTanxmebas (AA), 
romelmac Caanacvla PCA da mxareTa Soris daamyara asocireba.2 daaxloebiT oc-

wliani integraciuli procesebis Sedegad saqarTvelo aRiarebul iqna evropuli 
miswrafebebisa da evropuli arCevanis mqone saxelmwifod.3 evropuli 
faseulobebis ojaxSi Rirseuli adgilis dasamkvidreblad aucilebelia AA-s 
politikuri, ekonomikuri Tu socialuri miznebis aRsruleba. es gza ki gadis 
samarTlebrivi aproqsimaciis saqmianobaze – evropuli standartebis saqar-

Tvelos erovnul kanonmdeblobaSi integrirebasa da praqtikaSi ganmtkicebaze. 
amitomac saqarTvelos winaSe dgas mravali da moculobiT sakanonmdeblo 
RonisZiebebis gatarebis valdebuleba, maT Soris Sromis samarTlis sferoSi.  

Sromis samarTlis doqtrina dRemde ucvlelad aviTarebs Sromis samarTlis 
fundamentur mizans, riTac is gaemijna samoqalaqo samarTals da Camoyalibda 
calke dargad: Sromis kanonmdebloba SromiTi urTierTobebis susti mxarisTvis 
unda qmnides garantiebs da icavdes dasaqmebulis umTavres uflebas Sromis 
pirobebsa da anazRaurebasTan dakavSirebiT.4 es mizani mwvaved Sepirispirebulia 
rogorc mecnierTa, ise sxvadasxva dargis specialistTa da praqtikosTa mier. 
aris mosazreba, rom SromiTi urTierTobebi unda ganixilebodes da wydebodes 
samoqalaqo samarTlis farglebSi. Tumca kvlevebi, iuridiuli monacemebi, 
faqtebi, romlebmac Cvenamde moaRwies samarTlebrivi formebiT, socialur-
ekonomikuri garemopirobebis zewolis produqtebia ideaTa da koncefciaTa 
seleqciis procesSi.5 maTi gaazrebis gareSe ver iqneba gagebuli Sromis samar-

Tlis, rogorc calke mdgomi dargis, mniSvneloba, romelic orientirebulia sus-

                         
1  SeTanxmeba „partniorobisa da TanamSromlobis Sesaxeb~, 22 aprili, 1996 w., ratifi-

cirebis Taobaze saqarTvelos parlamentis dadgenileba №347-Is, parlamentis uwye-
bani, 22-23, 04/09/1996, ZalaSi Sesvlis TariRi – 1 ivlisi, 1999 w., <https://matsne.gov.ge/-
ka/document/view/1212956>. 

2  pirveli muxlis pirveli punqti, `asocirebis Sesaxeb SeTanxmeba erTis mxriv, saqar-
Tvelosa da meores mxriv, evrokavSirs da evropis atomuri energiis gaerTianebas da 
maT wevr saxelmwifoebs Soris~, 27.06.14, gamoqveynebis TariRi 11.09.14, saregistracio 
kodi 480610000.03.030.016275, <https://matsne.gov.ge/ka/document/view/2496959>. 

3  iqve, preambula, me-2 abzaci.  
4  Labour Law: Its Role, Trends and Potential, Labour Education 2006/2-3, No. 143-144, V, <http://www.ilo.-

org/wcmsp5/groups/public/@ed_dialogue/@actrav/documents/publication/wcms_111442.pdf >. 
5  Deakin S., The Contract of Employment, A Study in Legal Evolution, University of Cambridge, ESRC 

Center form Business Research, Working Paper № 203, 2001, 4-5. <http://www.cbr.cam.ac.uk/fileadmin/-
user_upload/centre-for-business-research/downloads/working-papers/wp203.pdf>.  
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ti mxaris dacvasa da socialur normativebze. Sesabamisad, dRemde SromiT urTi-

erTobebTan dakavSirebuli sakiTxebi wydeba Sromis samarTlis farglebSi kerZo-

samarTlebrivi zogadi principebisa da midgomebis gaTvaliswinebiT. miuxedavad 
doqtrinuli simtkicisa, koncefciuri Widili, Sromasa da kapitals Soris urTi-

erTmimarTebis dinamika, socialur-ekonomikuri aspeqtebis urTierTkavSirebi da 
saxelmwifoTa ganviTarebis maCveneblebi ganapirobeben Sromis samarTlis cvale-

bad bunebas. amitomac Sromis samarTlis SigniT mudmivad viTardeba procesebi, 
romlebic saWiroeben msjelobas da Tanamedrove realiebis konteqstSi Seswav-

las.  
Sromis kanonmdeblobis interpretirebisas mniSvnelovania Sromis samar-

Tlis miznebis Sekvra da mkafiod warmoCena. samecniero literatura mimoixilavs 
sxvadasxva mizans. am miznebis klasificireba SesaZlebelia SerCeviT/seleqciur-

sa (selectivity) da universalurs (universalizms) Soris.6 SerCeviT miznebSi igulisxmeba 
SromiTi urTierTobebis specifikuri subieqtis – dasaqmebulis daxmarebis sur-

vili, xolo universalurSi – sazogadoebis interesebis farTod ganxilva, maT 
Soris damsaqmeblebisac. bolo wlebSi identificirebadia SerCeviTidan univer-

saluramde miznebis artikulaciis tendencia. zustad am tendenciasTan dakavSi-

rebuli sirTuleebis warmoCena da saaSkaraoze gamotana aris uaxles istoriaSi 
Sromis samarTalTan dakavSirebuli debatebis safuZveli. yvelaferi es ki ukav-

Sirdeba Sromis samarTlis miznebs – ra aris da ra unda iyos? sakiTxis aqtualiza-

6  universalizmi, ZiriTadad, gulisxmobs, rom privilegiebi/SeRavaTebi unda mieces 
yvelas. xolo seleqciurobis/SerCeviTobis modelis farglebSi, privilegeebi/SeRa-
vaTebi gaicema konkretuli adamianis an adamianTa jgufis mimarT, romlebsac is mar-
Tlac sWirdebaT. demokratiuli qvyenebis umravlsoba icnobs rogorc universalur, 
aseve, SerCeviT programebsa da maregulirebel politikas. aris Sereuli formebic. 
ZiriTadad, gamoiyofa keTildReobis mqone saxlemwifoTa sami modeli: liberaluri, 
konservatoruli da socialur-demokratiuli. pirveli modelis magaliTia amerikis 
SeerTebuli Statebi, romelic mxolod bazars eyrdnoba. aq adamianebi moelian Semo-
savalsac da usafrTxoebasac bazridan. amitomac saxelmwifos mxridan intervencia 
minimaluria. liberaluri qveynebi iRvwian seleqciuri/SerCeviTi programebisken da 
samizne jgufebad hyavT Zalian Raribebi. konservatoruli modelis magaliTia kon-
tinenturi evropis qveynebi, romlebic, ZiriTadad, eyrdnobian ojaxs. aq adamianebi 
moelian mxardaWeras ojaxis wevrebisgan. amitomac aqac SedarebiT SezRudulia 
saxelmwifos Careva. gansxvavebulia socialur-demokratiuli modeli, romlis maga-
liTia skandinaviis qveynebi. es qveynebi eyrdnobian bazarsac da ojaxsac. aq saxel-
mwifos aqvs centraluri roli – Seqmnas sayovelTao sazogadoebrivi urTierTziari 
(sapasuxo, ormxrivi) dazRveva, ris farglebSic riskebis umetesoba kerZodan gadadis 
(transformirdeba) sajaroSi masobrivi redistribuciis (gadanawilebis) program-
mebiT. socialur-demokratiuli modeli eyrdnoba maRal gadasaxadebs saxelmwifo 
servisebis maRali xarisxebiT miwodebis paralelurad. Davidov G., The Goals of Regulating 
Work: Between Universalism and Selectivity, Labour Law Research Network, 2012, 5.  
<http://www.labourlawresearch.net/sites/default/files/papers/Regulating%20Work%20--%20Between%20-
Universality%20and%20Selectivity%20final.pdf>. 
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cia moaxdina Sromis samarTlis mecnierebis nawilma, romelmac daayena Sromis sa-

marTlis bazisuri principebis gadaxedvis moTxovna. maTgan gansxvavebiT, mecnier-

Ta sxva nawili fiqrobs, rom Secvlas saWiroeben ara miznebi da principebi, aramed 
Sedegebi, romlebic Sromis samarTlis miznebsa da Sromis kanonmdeblobis faqtob-

riv gamoyenebas Soris warmoSobili Seusabamobis rezultatia. debatebi aucilebe-

lia, rameTu am procesSi mimdinareobs kanonmdeblobis xarvezebis kvleva, refor-

mirebis gaazreba da Sromis kanonmdeblobis konstituciurobis Semowmebac, roca 
is gamowvevebis winaSe dgeba.7  

zemoaRniSnulis gaTvaliswinebiT, saqarTvelos Sromis kanonmdeblobis for-

mireba da ganviTareba xdeba iseT pirobebSi, roca sami umniSvnelovanesi segmenti 
erTmaneTs kveTs: 1. politikur-samarTlebrivi, romlis farglebSic evropuli in-

tegraciis procesi unda iyos warmatebuli. am procesSi ki saqarTvelos normatiu-

li sivrce unda dauaxlovdes evropul standartebs; 2. doqtrinuli, romlis far-

glebSi erovnul Sromis samarTalSi unda SenarCundes tradiciuli miznidan ga-

momdinare fundamenturi principebi da zogadmecnieruli miRwevebi ise, rom wina-

aRmdegobaSi ar movides globalur politikur-samarTlebriv Tu praqtikul ten-

denciebTan; 3. savaWro-ekonomikuri, romlis farglebSi Sromis samarTalma efeq-

turad unda upasuxos saxelmwifos funqcias ekonomikuri winsvlis, dasaqmebis 
xelSewyobisa da dasaqmebulTa keTildReobis zrdis Taobaze. zemoaRniSnulis 
gaTvaliswinebiT, saqarTvelo, romelic aris axali demokratiis qveyana da garda-

mavali ekonomikis saxelmwifo, amavdroulad, evrokavSirTan asocirebuli subieq-

ti, Sromis samarTlis sferoSi bevri saerTaSoriso Tu adgilobrivi faqtoriT 
ganpirobebuli gamowvevebis winaSe dgas, rac saWiroebs analizs.  

zemoaRniSnulis gaTvaliswinebiT, SromiTi urTierTobebis mxareTa balansi-

rebuli dacvis aspeqtebsa da Sromis samarTlis miznebis `gaTanamedroveobaze“ 
msjelobisas erT-erT aqtualur sakiTxad ikveTeba proporciulobis principis 
(proportionality) gamoyenebis SesaZlebloba da farglebi Sromis samarTalSi.8 pro-

porciuloba samarTlis bazisuri principia da misi daniSnulebaa Zalauflebis 

gadaWarbebiT gamoyenebis SezRudva. igi fundamenturi da mboWavi samarTlebrivi 

meqanizmia bevri qveynis iurisprudenciaSi.9 garda imisa, rom gamoiyeneba samar-

Tlis yvela dargSi (saerTaSoriso samarTali, sisxlis samarTali, administraci-

                         
7  Davidov G., The Goals of Regulating Work: Between Universalism and Selectivity, introduction, Labour 

Law Research Network, 1-2, 2012.  
 <http://www.labourlawresearch.net/sites/default/files/papers/Regulating%20Work%20--%20Between%20-

Universality%20and%20Selectivity%20final.pdf >. 
8  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 375-379, <https://www.er-
udit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

9  iqve, 375. 
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uli samarTali), igi eTikuri principic aris.10 wlebis ganmavlobaSi proporciu-

lobis principi gaxda evropuli kavSiris qveynebis sajaro samarTlis centralu-

ri da mboWavi instrumentic.11 Tumca TandaTanobiT gamoyenebadi gaxda kerZo sa-

marTalSic xelSemkvrel mxareTa mxridan Zalauflebis zedmetad da umizezod ga-

moyenebis Sekvecis mizniT.  

samarTlis mecnierebis winaSe dadga SekiTxva: SesaZlebelia Tu ara propor-

ciulobis principis standartis gamoyeneba damsaqmebelTa ZalauflebasTan kav-

SirSi da dasaSvebia Tu ara am standartis integrireba, rogorc pasuxismgeblobi-

sa, Sromis samarTalSi?12 SesaZlebelia Tu ara proporciulobis principis stan-

dartis gamoyeneba profkavSirebis ZalauflebasTan kavSirSic?13 Sromis samar-

Tlis romel aspeqtebTan mimarTebiT iqneba relevanturi da sasargeblo propor-

ciulobis principis implementireba Sromis samarTlis ganviTarebis im etapze, 

razec saqarTvelo imyofeba evropuli integraciis procesSi? 

proporciulobis principisa da misi struqturizebuli testebis saqarTve-

los erovnul Sromis samarTalSi damkvidrebam da SromiTi davebis gadawyvetile-

bebSi praqtikulma integrirebam SesaZlebelia, efeqturad gadawyvitos Sromis 

kanonmdeblobasTan dakavSirebuli radikalurad bipolarizebuli msoflmxedve-

lobiT gamowveuli problemebi, rac, rogorc wesi, gavlenas axdens evropuli 

standartebis erovnul kanonmdeblobaSi implementirebis tempebsa da xarisxze.  

kvlevis mizania Sromis samarTlis SigniT ganviTarebuli uaxlesi mecnieru-

li msjelobebisa da Sexedulebebis, kerZod, proporciulobis principis mimoxil-

va. 

kvlevis amocanebia: Sromis samarTalSi proporciulobis principis gamoyene-

bis mecnieruli da praqtikuli xedvebis Seswavla; saqarTvelos Sromis kanonmdeb-

lobaSi proporciulobis principis integrirebis SesaZleblobis ganviTareba; 

SromiTi urTierTobebis farglebSi damsaqmebelTa Tu dasaqmebulTa gadawyveti-

lebebSi, aseve, sasamarTlo gadawyvetilebebSi proporciulobis principze mimar-

Tvianobis praqtikis damkvidreba da ganviTareba; proporciulobis principis praq-

tikuli testebis Seswavla da maTi gamoyenebis SesaZleblobis ganviTareba.  

                         
10  Davidov G., the Principle of Proportionality in Labor Law and its Impact on Precarious Workers, 

10/11/2012, 63, <http://law.huji.ac.il/upload/Davidov34-1FINAL.pdf >. 
11  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, №2, 2013, 377, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; 
<https://www.erudit.org/revue/mlj/2013/v59/n2/1022312ar.pdf>. 

12  Davidov G., the Principle of Proportionality in Labor Law and its Impact on Precarious Workers, 
10/11/2012, 64, <http://law.huji.ac.il/upload/Davidov34-1FINAL.pdf >. 

13  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 
Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 419, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 
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kvlevis sagania proporciulobis principi, rogorc SromiTi urTierTobe-

bis sferoSi Tanamedrove gamowvevebis sapasuxo meqanizmi.  

 
II. proporciulobis principis gamoyenebis farglebi Sromis 

samarTalSi  
 
2.1. proporciulobis principis raoba da kerZosamarTlebriv  

urTierTobebSi integrirebis safuZvlebi 

 

zemoT dasmul SekiTxvebze pasuxis gacemamde mniSvnelovani da aucilebelia 

Sromis samarTalSi proporciulobis principis gamoyenebis praqtikis mimoxilva. 

proporciulobis principis arsSi wvdomis gareSe efeqturi da srulyofili ver 

iqneba asocirebis SeTanxmebis miznebis axsna, romlis farglebSic Sromis samar-

Tali ganxilulia savaWro-ekonomikuri, socialuri da garemosdacviTi politi-

kebis qveS (AA-s IV da VI karebi). AA-s Sesruleba iTxovs ara mxolod saqarTvelos 

Sromis kanonmdeblobis evrokavSiris direqtivebTan Sesabamisobis Seswavlas, Se-

darebiTsamarTlebriv saqmianobas, Seusabamobebis gamovlenasa da evropuli 

standartebis erovnul kanonmdeblobaSi gadmotanas, aramed im principebze msje-

lobas, romlebsac unda daeyrdnos normaTa intepretacia, maTi praqtikaSi gan-

xorcielebis zemoqmedebis winaswari Sefaseba, Tanamedrove Sromis samarTlis 

amocanebis aRsruleba, SromiTi davebis efeqturad gadawyveta, damsaqmebelTa da 

dasaqmebulTa interesebis balansireba da, imavdroulad, Sromis samarTlis gan-

viTarebac.  

neoliberalur kapitalistur epoqaSi damsaqmeblebi xSirad axorcieleben 

iseTsave kontrols pirovnebis cxovrebaze, rogorsac mTavrobebi/sajaro orga-

noebi. e.i., SesaZlebeli gaxda im azris ganviTareba, rom proporciulobis princi-

pis gamoyeneba dasaSvebia kerZo sferoSic, kerZo pirTa urTierTobebSic damsaq-

meblis qcevis SezRudvis mizniT, msgavsad sajaro subieqtebisa.14 didi xani ar ga-

sula mas Semdeg, rac zogierTma mecnierma daiwyo am SesaZleblobis kvleva Sro-

mis samarTlis farglebSi, SromiTi urTierTobebisa da dasaqmebis zogierT kon-

teqstSi proporciulobis principis advokatirebis Sedegad. maT mosazrebas sa-

fuZvlad daedo sami ZiriTadi motivi:  

1. SromiT urTierTobebSi moiTxoveba qcevis maRali standartebi sxva kerZo 

saxelSekrulebo urTierTobebTan SedarebiT; 

2. proporciulobis principis gamoyeneba SromiT urTierTobebSi xazs usvams 

mis samarTlebriv da analitikur Rirebulebas; 

                         
14  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 379, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>.  
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3. proporciulobis principis gamoyeneba Tavsebadia Tanamedrove samar-

Tlebriv doqtrinaSi da aviTarebs samarTlebriv Tanmimdevrulobas.15  

Sromis kanonmdebloba isedac awesebs SezRudvebs damsaqmeblis Zalauflebis 

borotad gamoyenebis winaaRmdeg. amitomac bunebrivia proporciulobis principis 

gamoyenebis saWiroebaze msjeloba. upirveles yovlisa, unda aRiniSnos, rom pro-

porciulobis principi ar aris amkrZalavi instrumenti da ar awesebs damatebiT 

SezRudvebs. damsaqmebeli kanonierad uflebamosilia, gaaTavisuflos dasaqmebu-

li kanonismieri sxvadasxva SezRudvis gaTvaliswinebiT. aseve, profesiuli kavSi-

ric kanonierad uflebamosilia, moawyos piketireba. aseT saqmeebSi ki mosamarTle-

ebs kanonis gamoyenebisa da Sefasebis diskreciis didi diapazoni aqvT. zustad am 

dros proporciulobis principi Semodis Zalauflebis gazomvis, Sefasebisa da ba-

lansirebis instrumentad.16 unda aRiniSnos isic, rom proporciulobis principi 

ar aris ucxo kerZo samarTlisTvis, Tumca misi Sromis sferoSi gamoyenebis forma 

da meTodi gansakuTrebulia, rameTu sadavo Tu gansaxilvel sakiTxs aqcevs pro-

porciulobis principis specialurad struqturizebuli testis qveS, rac aadvi-

lebs analizs da gadawyvetilebis miRebas. aqve samsjeloa sxva aspeqtic — ratom ma-

incdamainc proporciulobis principi da ara sxva standarti? SromiTi urTierTo-

bebi dinamikuria, drodadro iTxovs cvlilebebs, icvleba rogorc normatiuli 

CarCo, aseve mxareTa Soris SeTanxmebebi da samsaxurebrivi wesebi. mag.: kanoni an 

konkretuli wesi adgens, rodis, ra SemTxvevebSi da rogor unda moxdes dasaqmebu-

lis ganTavisufleba. Tumca davis dros sasamarTlos aqvs diskreciis garkveuli 

done, Seafasos gaTavisuflebis kanoniereba. Sefasebisas mosamarTleebi mimarTa-

ven sxvadasxva standarts. damsaqmeblis qmedeba xSirad ganixileba gonivrulobis 

(reasonableness) standartis qveS. mag.: kanadis sasamarTlom ganacxada, rom saxelSek-

rulebo urTierTobebi gulisxmobs dasaqmebulisadmi civilizebul, Rirseul, 

zrdilobian da wesier mopyrobas da gonivrulobis standartis dacvas. Tu ra SeiZ-

leba iyos gonivruli standarti, sasamarTlo msjelobs da garkveul wesebsac aya-

libebs. Tumca aseTi standartebi da wesebi eqvemdebareba cvlilebas, rameTu yo-

vel konkretul qeisSi unda ganisazRvros — ra iqneboda gonivruli. amisgan gan-

sxvavebiT, proporciulobis principi eyrdnoba konkretul samsafexurian tests 
(tree-step proportionality test). testis gamoyeneba ki ar ukavSirdeba konkretul viTare-

bas, aramed yvela SemTxvevaSi igi problemis analizis myar meTodad gvevlineba.17  

 evrokavSirSi proporciulobis principi gamoiyeneba sxvadasxva kerZo sfe-

roSi, maT Soris diskriminaciis maregulirebel kanonmdeblobaSi. evrokavSirma 

15  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 
Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 380, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

16  iqve, 408-409. 
17  iqve, 410.  
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2000 wels miiRo direqtiva №2000/78,18 romelmac Camoayaliba dasaqmebisa da Sro-

miTi saqmianobis sferoSi Tanabari mopyrobis zogadi legaluri CarCo.19 es direq-

tiva, rogorc saqarTvelos mier Sesasrulebeli valdebuleba, gawerilia asoci-

rebis SeTanxmebis XXX danarTSi (dasaqmeba, socialuri politika da Tanabari Se-

saZleblobebi) da misi saqarTvelos kanonmdeblobaSi integrirebisa da implemen-

tirebisTvis gansazRvrulia 3-wliani vada, romelic aiTvleba 2014 wlidan. direq-

tivis Tanaxmad, akrZalulia pirdapiri da iribi diskriminacia. Tumca aris Sem-

Txvevebi, roca iribi diskriminacia gamarTlebulia, Tu is emsaxureba legitimur 

mizans da miznis misaRwevi saSualebebi obieqturad aucilebeli da proporciu-

lia.20 direqtivaze dayrdnobiT evrokavSiris marTlmsajulebis sasamarTlom 
(ECJ) aqtiurad daiwyo principis gamoyeneba SromiT urTierTobebSi. sxvaTa So-

ris, profesiuli kavSirebis moqmedebebic ki proporciulobis princips dauqvem-

debara. mag.: Laval-is qeisSi gaficvis ufleba, romelic fundamenturi uflebebis 

rigs miekuTvneba, SezRudvis sagani gaxada. konstituciur da administraciul sa-

marTalSi proporciuloba adgens sajaro Zalauflebis gamoyenebis limits, raTa 

ar iqnes xelyofili moqalaqeTa/kerZo pirTa fundamenturi uflebebi. am konkre-

tul qeisSi ki proporciuloba zRudavs kerZo pirisgan kerZo piris Tavisufle-

bis gamoyenebis farglebs. Laval-is qeisSi latviurma kompaniam, miiRo ra SvedeTis 
mTavrobis mxridan xelSekruleba, latvieli muSebi gaagzavna SvedeTSi samuSaod. 
latvieli muSebis anazRaureba SvedebTan SedarebiT naklebi iyo. SvedeTis 
profkavSirma mosTxova Laval-s, xeli moewera koleqtiuri SeTanxmebisTvis am 
muSebis pirobebis gasaumjobeseblad. Laval-ma uari ganacxada. profkavSirma gamoa-

cxada gaficva Laval-is biznesteritoriis blokadis mizniT. roca Laval-ma ver SeZlo 
kontraqtis ganxorcieleba, man iCivla. SvedeTis sasamarTlom mimarTa ECJ-s gan-

martebisTvis. am ukanasknelma ki gamoiyena proporciulobis principi, ramac gana-

piroba qmedebis saboloo Sefaseba da profkavSiris Tavisuflebis SezRudva. ra 

Tqma unda, es da msgavsi qeisebi, Sedegebis gaTvaliswinebiT, kritikis obieqti gax-

da, rac, ZiriTadad, im arguments eyrdnoboda, rom ekonomikur interesebs meti 

prioriteti mieniWa, vidre socialurs. zemoaRniSnul qeisze gakeTda sxvadasxva 

komentari, romlis farglebSi SeTavazebul iqna proporciulobis testis gamoye-

nebis sxvadasxva standartic. Brian Bercusson-is Tanaxmad, proporciuloba ar unda 

iqnes gamoyenebuli gaficvebis konteqstSi, rameTu es aris koleqtiuri molapa-

                         
18  Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment 

in employment and occupation, Official Journal L 303 , 02/12/2000, 0016 – 0022, <http://eur-lex.euro-
pa.eu/legal-content/EN/TXT/?qid=1474273510720&uri=CELEX:02000L0078-20001202 >. 

19  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 
Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 413, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

20  iqve, 413. 
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rakebis (collective bargaining) procesi da rTulia proporciulobis gamoyeneba 

profkavSirebis moTxovnebTan dakavSirebiT, romelic icvleba an aRmocendeba 

molaparakebebis procesSi. aseve, proporciulobis gamoyenebam SesaZloa negati-

urad imoqmedos saxelmwifos miukerZoeblobaze ekonomikur konfliqtebSi. miu-

xedavad azrTa sxvadasxvaobisa, aseT qeisebSi Sedegebis winaaRmdegobrioba ar 

niSnavs imas, rom proporciulobis gamoyeneba yvela konteqstidan unda iqnes amo-

Rebuli. ufro metic, sakiTxi ganxilul iqna Semdeg WrilSi: proporciulobis 

aseTi standartis gamoyeneba, riTic gamarTlebul iqna gaficvebis SezRudva, aZ-

lierebs damsaqmeblis valdebulebasac, rom misi qmedebac imave standarts unda 

Seesabamebodes.21  

gaerTianebul samefoSi proporciulobis kargad struqturirebulma prin-

cipma Caanacvla gonivrulobis (reasonableness) standarti SromiTi urTierTobebis 

sxvadasxva konteqstSi. gansakuTrebiT kargad damkvidrda proporciulobis prin-

cipi diskriminaciis kanonmdeblobaSi. procesebis aseTi ganviTareba ganapiroba 
ECJ-is iurisprudenciis zegavlenam, radgan igi iyenebda Tanabar mopyrobasTan 

dakavSirebiT evrokavSiris direqtivebs. TandaTanobiT am direqtivebma ganapiro-

ba cvlilebebis Setana arsebul midgomebSi — miRebul iqna SromiT urTierTobeb-

Si diskriminaciis sxvadasxva safuZvlis akrZalvis axali zomebi. garda amisa, am 

direqtivebma moiTxova proporciulobis testis, rogorc dacvis nawilis, gamo-

yeneba iribi diskriminaciis qeisebSic. am konteqstSi saqmeebis umetesoba exeboda 

damsaqmeblis mxridan dasaqmebulTa mimarT ganxorcielebul diskriminacias. un-

da iTqvas, rom inglisis sasamarTloebi xSirad iyeneben proporciulobisa da go-

nivrulobis urTierTintegrirebul tests. es aris testi, romelic iTxovs obieq-

tur balanss gamoyenebuli zomebis diskriminatorul efeqtebsa da diskrimina-

toris gonivrul saWiroebebs Soris. amavdroulad am testis gamoyenebiT, Tavi-

dan icileben ECJ-is ufro mkacri standartebisadmi damsaqmebelTa daqvemdebare-

bas, romelic iTxovs, rom iribi diskriminacia dasaSvebia mxolod maSin, Tu exmia-

neba biznesis realur saWiroebebs.22  

rogorc aRiniSna, evropul kavSirSi proporciulobis principi yvelaze 

farTod da myarad gamoiyeneba diskriminaciis aspeqtebis momwesrigebel kanon-

mdeblobasTan mimarTebiT. diskriminaciis aspeqtebi ki mniSvnelovnad relevan-

turia iseTi kerZosamarTlebrivi urTierTobebisTvis, rogoricaa SromiTi ur-

TierTobebi. mag., safrangeTSi Sromis kodeqsis zogadi maregulirebeli wesis Ta-

naxmad, akrZalulia dasaqmebulTa nebismieri uflebebis xelyofa/darRveva, ro-

                         
21  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 413-414, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>.  

22  iqve, 415. 
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melic ar Seesabameba proporciulobis princips.23 mas Semdeg, rac kanadis uzena-

esma sasamarTlom erT-erT saqmeze (Seminal R. v. Oakes) gadawyvetilebis miRebisas 

ganmarta kanadis uflebaTa da TavisuflebaTa qartiis pirveli muxli samsafexu-

riani proporciulobis testis gamoyenebiT, proporciuloba gaxda kanadis samar-

Tlis mniSvnelovani sayrdeni.24 israelSi ukve mravali welia, Sromis sasamarTlo-

ebi iyeneben proporciulobis testebs.25 2013 wlis ivnisSi gamarTul barselonis 

konferenciaze, romelic mieZRvna Sromis samarTlis Tematikas, profesorma 

bernd vaasma aRniSna, rom germaniis federaluri sasamarTlo proporciulobis 

princips aTeulobiT wlis ganmavlobaSi iyenebs Sromis samarTlebrivi davebis 

ganxilvisas, gansakuTrebiT daTxovnebis sferoSi.26 

safuZvliania varaudi, rom axlo momavalSi es tendencia gafarTovdeba da 

gamoyenebadi gaxdeba meti qveynis mier. proporciulobis principis gavrceleba 

samarTlis sxva sferoebSi, gansakuTrebiT saxelSekrulebo samarTalSi, aixsneba 

imiT, rom samarTals aqvs cvalebadi buneba ekonomikuri sazogadoebrivi wesrigis 

CamoyalibebaSi (economic public order), rac tradiciulad miiRweva imperatiuli ka-

nonmdeblobiT, romlis mizania, uTanasworobis winaaRmdeg brZola socialuri 
marTlmsajulebis saxeliT.27 SromiTi urTierTobebi tipuri magaliTia im Teori-

isa, rasac Macneil uwodebs fardobiT xelSekrulebas (relational contract),28 sadac yve-

la SesaZlo garemoeba ver iqneba gansazRvruli mxareTa mier winaswar da am mize-

ziT aucilebelia, daxmarebisTvis mimarTo gare kriteriumebs (external criterias), 
romlebic aregulireben winaswar daudgenel garemoebebs. ramdenadac SromiTi 

urTierTobebi xasiaTdeba gansxvavebuli saxelSekrulebo ZalauflebiT, imdenad 

mniSvnelovania Sromis samarTlis funqcia — moaxdinos Zalauflebis gadanawile-

bis balansireba. aseTi funqcia ki unda iqnes implementirebuli sxvadasxva in-

strumentiT, pirvel rigSi, imperatiuli normebis dadgeniT, romelsac mxareebi 

ver daaknineben, sxvadasxva saxis sanqciis gaTvaliswinebiT.29 proporciuloba ki 

unda iqnes gamoyenebuli rogorc teqnika SromiT urTierTobebSi, maregulirebe-

                         
23  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 416, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

24  iqve, 375. 
25  iqve, 416. 
26  Waas B., The Principle of Proportionality in German Labour Law, Goethe Universität, LLRN Barcelona 

Conference, June 2013. 
27  Piera L., The Reasonableness and Proportionality Principle in Labour, Labour Law Research Network, Ina-

ugural Conference, Pompeu Fabra University, Barcelona, June 13-15, 2013, 3, <https://portal.upf.edu/do-
cuments/3298481/3410076/2013-LLRNConf_Loi.pdf/a1992ca6-3376-4e87-a40f-bc3a8250d189>. 

28  Macneil I.R., Relational Contract, Wisconsin Law Review, 1985, 483-526, <http://www.cisr.ru/files/publ/-
lib_pravo/Macneil%201985%20Relational%20contract.pdf >. 

29  Piera L., The Reasonableness and Proportionality Principle in Labour, Labour Law Research Network, 
Inaugural Conference, Pompeu Fabra University, Barcelona, June 13-15, 2013, 3, <https://portal.upf.edu/-
documents/3298481/3410076/2013-LLRNConf_Loi.pdf/a1992ca6-3376-4e87-a40f-bc3a8250d189>. 
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li xarvezis Sesavsebad. identurad unda iqnes gamoyenebuli igi kerZo samarTal-

Si, rogorc administraciul da sajaro samarTalSi, — ar unda gascdes kanoniT Tu 

samarTlis zogadi principebiT aRiarebul legitimur mizans.30  
 
2.2. proporciulobis principis gamoyenebis zogierTi praqtika  

sasamarTloebis mier 

 

Sromis samarTlis farglebSi arsebobs sxvadasxva konteqsti, romelSic pro-

porciulobis principi gamoyenebadia rogorc eqspliciturad, aseve implicitu-

rad. amas adasturebs zogierTi sasamarTlo praqtika, romelmac gamoavlina Sro-

mis samarTlis is aspeqtebic, romelTan mimarTebiTac efeqturi gamodga propor-

ciulobis principis gamoyeneba.31  

kanadis uzenaesma sasamarTlom saqmeze – R. v. Oakes — gadawyvetilebis miRebi-

sas, sxva iurisdiqciebis msgavsad, gamoiyena samsafexuriani proporciulobis 

testi, romelic swavlobs/Seiswavlis legitimuri miznis misaRwevad gamoyenebul 

zomebsa (legitimate measures) da legitimur mizans (legitimate objective) Soris urTier-

TmimarTebas:  
1. gamoyenebuli zoma racionalurad unda iyos dakavSirebuli (rationally 

connected) im mizanTan, risi miRwevac surs; 

2. zoma ise unda SeirCes, rom is iyos naklebad zianis mimyenebeli an minimalu-

rad auaresebdes (minimally imparing) Tavisufali moqmedebis uflebas, magram, amav-

droulad, aRwevdes mizans;  

3. viwro gagebiT, daculi unda iyos proporciuloba/Tanazomiereba gamoye-

nebuli zomebis Sedegad gamowveul ziansa da miznis miRweviT miRebul sargebels 

Soris — anu, rac ufro metia zomis gamoyenebis mavne zemoqmedebis efeqti, miT 

ufro mniSvnelovani unda iyos mizani.32  

 aseTi samsafexuriani sistemiT struqturirebuli proporciulobis testi 

sasargeblo da efeqturi instrumentia Sefasebisa da gadawyvetilebis misaRebad. 

igi uzrunvelyofs: a) gadawyvetilebis racionalurobas da taqtikurobas; b) dam-

saqmebelTa, aseve profkavSirebis, mxridan Zalauflebis borotad gamoyenebis 

prevencias.33  

   
                         
30  Piera L., The Reasonableness and Proportionality Principle in Labour, Labour Law Research Network, 

Inaugural Conference, Pompeu Fabra University, Barcelona, June 13-15, 2013, 4, <https://portal.upf.edu/-
documents/3298481/3410076/2013-LLRNConf_Loi.pdf/a1992ca6-3376-4e87-a40f-bc3a8250d189>. 

31  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 
Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 419, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

32  iqve, 378-379. 
33  iqve, 379. 



 
e. qardava,  proporciulobis principi, rogorc Tanamedrove Sromis samarTlis winaSe 

mdgari gamowvevebis sapasuxo instrumenti 

 

 229

2.2.1. gamokveTilia proporciulobis testis eqspliciturad gamoyenebis 
ramdenime konteqsti:  

 

a) disciplinuri procedurebi da just cause:  
 yvelaze TvalsaCino magaliTi proporciulobis eqsplicituri gamoyenebisa 

aris just cause qeisebi. am dros proporciulobis testiT fasdeba da analizdeba 
konteqsti – dasaqmebulis arasaTanado qmedeba iyo Tu ara imdenad seriozuli, 
rom saWiro ar gaxda just cause-is gamoyeneba (mag.: dauyovneblivi gaTavisufleba 

winaswari Setyobinebis gareSe). Tu warmoiSva dava, damsaqmebeli valdebulia am-

tkicos, rom mis mier gamoyenebuli sanqcia iyo dasaqmebulis qmedebis proporci-

uli. proporciulobis principis farglebSi mowmdeba Semdegi: miuxedavad imisa, 

rom qmedeba SeiZleba iyos Zalian seriozuli, saqme gvqondes qurdobasTan, miTvi-

sebasTan, gayalbebasTan, damsaqmebeli mainc uflebamosilia Tu ara dasaqmebuli 

gaaTavisuflos winaswari Setyobinebis gareSe? just cause-is SemTxvevebSi sasamar-

Tloebi, ZiriTadad, iyeneben proporciulobis orsafexurian tests: 1. mtkicebu-

leba amyarebs Tu ara dasaqmebulis qmedebas (gadacdomas); 2. Tu asea, gadacdomis 

buneba da xarisxi amarTlebs Tu ara gaTavisuflebas.34 mag.: orsafexuriani testi 

gamoyenebul iqna saqmeSi – McKinley v. B.B. Tel. Tumca am testsa da Oakes-is propor-

ciulobis tests Soris didi msgavsebaa: nebismiers SeuZlia amtkicos, rom, roca 
damsaqmebeli iRebs gadawyvetilebas disciplinuri pasuxismgeblobis dakisreba-

ze an dauyovnebliv gaTavisuflebaze, amiT arRvevs dasaqmebulis uflebas – xel-

yofs dasaqmebis usafrTxoebas an winaswari Setyobinebis miRebis uflebas. ra 
mizniT abalansebs damsaqmebeli aseT gadawyvetilebebs? ra Tqma unda, damsaqmeb-

lis mizania, uzrunvelyos samuSao adgilis dakompleqteba kompetenturi/profe-

sionali TanamSromlebiT. davis warmoebisas ki damsaqmebels moeTxoveba amtki-

cos, rom zoma, romelic gamoiyena, miznis miRwevis proporciuli iyo. zustad am 
konteqstSi McKinley-is saqmeSi gamoyenebuli testi emsgavseba Oakes-is proporci-

ulobis testis pirvel ori etaps. ganvixiloT ufro detalurad: McKinley testi, 

upirveles yovlisa, moiTxovs dasaqmebulis mxridan arakvalificiurobisa Tu ga-

dacdomis arsebobis mtkicebas. es aucilebelia, ramdenadac disciplinuri pasu-

xismgebloba Tu gaTavisufleba dasaqmebulis winaswari Setyobinebis gareSe go-

nivrulad unda ukavSirdebodes damsaqmeblis zemoT naxseneb mizans. aseTi ga-

dawyvetilebebi ki prevenciulic da Semakavebelic aris sxva TanamSromlebis 

mxridan arasaTanado qcevis an arakompetenturobis Tavidan asacileblad.35 e.i., 

damsaqmeblis mizani — samuSao adgilas iyos kvalificiuri da kompetenturi samu-

                         
34  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 382, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

35  iqve, 382-383. 



samarTlis Jurnali, #1, 2017 

 230 

Sao Zala, miiRweva iseTi zomiT, rogoricaa gadawyvetilebis miReba disciplinur 

pasuxismgeblobaze an gaTavisuflebaze. Tu dasaqmebulis qmedeba aris trivialu-

ri, mciredi Secdoma, ra Tqma unda, Setyobinebis gareSe dauyovneblivi gaTavi-

sufleba ver Seuwyobs xels damsaqmeblis miznis miRwevas. e.i. damsaqmeblis mizan-

sa da mis mier gamoyenebul zomas Soris ar iarsebebs racionaluri kavSiri (Oakes-

is proporciulobis testis pirveli safexuri).36 meore mxriv, McKinley-is testi 

Seiswavlis/amowmebs, SesaZlebeli iyo Tu ara naklebad mkacri zomis gamoyeneba 

miznis misaRwevad. mag.: swrafi daTxovna mkacri zomaa. naklebad mkacri zomaa gaf-

rTxileba, romelic SeiZleba efeqturi iyos miznis misaRwevad, Tu samsaxurebri-

vi valdebulebebis darRveva ar aris seriozuli. Tu gadacdoma seriozulia, gan-

zrax Cadenilia, mravaljeradia, damsaqmebels yovelTvis aqvs argumentirebis Se-

saZlebloba, rom mis mier arCeuli invaziuri gza legitimuri biznesmiznis miRwe-

viT iyo ganpirobebuli. e.i., SeiZleba arsebobdes naklebad zianis mimyenebeli zo-

ma, romliTac miiRweva mizani (Oakes-is proporciulobis testis meore safe-

xuri).37 McKinley-is testi TandaTanobiT ganviTarda sxvadasxva qeisSi da amJamad 
moicavs yvela im elements, romlebic warmodgenilia samsafexuriani Oakes-is 
proporciulobis testSi, icavs ra balanss gamowveul ziansa da miRebul sarge-

bels Soris. 

 proporciulobis principis gamoyeneba disciplinur Tu gaTavisuflebis qe-

isebSi metad damkvidrebulia koleqtiuri SromiTi urTierTobebis SemTxvevebSi, 

rameTu xelSekrulebebSive gaTvaliswinebulia damsaqmeblisgan just cause-is gamo-

yeneba nebismieri saxis disciplinuri zomis dakisrebamde (werilobiTi da zepiri 
gafrTxilebebi, droebiT CamoSoreba (suspension), funqciebis CamorTmeva (discharge) 
da sxv.)). metic, kanonmdebloba aRWuravs mediatorebs, ZalauflebiT Secvalon 

sakuTari uflebamosileba damsaqmebelTan mimarTebiT da Seamciron is zoma, rac 

damsaqmebelma daakisra dasaqmebuls samarTliani da gonivruli garemoebebis 

gaTvaliswinebiT.38 SromiTi urTierTobebis mediatorebi, ZiriTadad, or aspeqts 

ganixilaven just cause-is SemTxvevebSi:  
1. qmedeba moicavs Tu ara just cause-s (mizezis mtkicebas/samarTlian dasabu-

Tebas) ama Tu im disciplinuri RonisZiebis dasakisreblad? es etapi exmianeba 
Oakes-is proporciulobis testis gonivruli kavSiris (rational connection) safexurs: 

dasaqmebulis gaTavisufleba an disciplinuri pasuxismgebloba, romelmac cu-

dad Seasrula samuSao, racionalurad Seesabameba Tu ara damsaqmeblis mizans — 

hyavdes dasaqmebulTa kompetenturi jgufi?  

36  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 
Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 383, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

37  iqve, 383. 
38  iqve, 384-385. 
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2. damsaqmeblis mier SerCeuli disciplinuri pasuxismgeblobis meTodi Sesa-

ferisia konkretul garemoebaSi? aseT dros ganixileba sxvadasxva Semamsubuqebe-

li faqtori, ramac potenciurad SeiZleba gaamarTlos dakisrebuli sanqciis nak-

lebad mZime sanqciiT Secvla. mag.: dasaqmebuli SecdomaSi iyo Seyvanili, Tu daib-

na da misi qmedeba iyo impulsuri (ganzraxvis gareSe); damsaqmeblisadmi ziani tri-

vialuri iyo Tu ara; dasaqmebulma gulwrfelad aRiara Tu ara Tavisi qmedeba; da-

saqmebulis piradi saqme, muSaobis staJi/xangrZlivoba, dasaqmebulisadmi sanqci-

is gamoyeneba ayenebs Tu ara mas mZime mdgomareobaSi asakisa da sxva pirovnuli 

faqtorebis gaTvaliswinebiT. es nawili Oakes-is proporciulobis testis meore 

da mesame safexurebis kombinaciaa. igi moiTxovs, damsaqmeblisgan SearCios nakle-

bad invaziuri dasja ise, rom jer kidev SeiZlebodes miznis miRweva. man aseve unda 

daamyaros balansi damsaqmeblis miznis miRweviT miRebul sargebelsa da dasaqme-

bulze dakisrebuli pasuxismgeblobis Sedegad miRebul zians Soris.39  

b) piradi cxovrebis Seuxebloba samuSao adgilas (privacy cases): 
proporciulobis principis eqsplicituri gamoyenebis TvalsaCino magali-

Tia samuSao adgilebze pirad cxovrebaSi SeWris qeisebi: damsaqmebeli moiTxovs 

dasaqmebulisgan alkoholis testis gavlas an iyenebs saTvalTvalo kamerebs an 

monitorings uwevs meilebisa da kompiuteris gamoyenebas. mag.: kanadaSi es sakiTxi 

PIPEDA-s40 regulirebis sferoa, kerZod, masSi naTqvamia, rom organizacias SeuZ-

lia Seagrovos, gamoiyenos an gaamJRavnos personaluri informacia mxolod im 

mizniT, roca gonieri adamiani miiCnevs amas Sesaferisad Seqmnili garemoebebis 

farglebSi.41 aRniSnuli Canaweri interpretirebul iqna konfidencialurobis ko-

misris (Privacy Commissioner), mediatorebisa da federaluri sasamarTloebis mier 

proporciulobis testis farglebSi.42 konfidencialurobis komisarma Camoaya-

liba oTxsafexuriani testi imis dasadgenad, Tu rodis SeiZleba personaluri in-

formaciis Segroveba im mizniT, rasac gonieri adamiani CaTvlis Sesaferisad ar-

sebul garemoebaSi. komisarma daadgina, rom PIPEDA-s zemoaRniSnuli normis gan-

xilvisas aucilebelia organizaciis mier personaluri informaciis Segrovebis 

miznis Sesaferisobis, aseve, am miznis irgvliv arsebuli garemoebebis gaTvalis-

                         
39  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 385-386, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>.385-386. 

40  Personal Information Protection and Electronic Documents Act/personaluri informaciis dacvisa 
da eleqtronuli dokumentebis Sesaxeb kanoni – kanadis federaluri kanoni, <http://-
laws-lois.justice.gc.ca/PDF/P-8.6.pdf >. 

41  iqve, pirveli nawili, pirveli muxli, 5(3) punqti.  
42  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 386, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 
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wineba. rogorc ki mizani identificirebul iqneba, arsebuli garemoebebis gaTva-

liswinebiT, personaluri informaciis Segrovebis, gamoyenebisa da gamJRavnebis 

gonivrulobis dadgenisas unda daisvas Semdegi SekiTxvebi: 

1. es zoma aSkarad aucilebelia specifikuri saWiroebebis dasakmayofileb-

lad? 

2. es efeqturi zomaa saWiroebebis dasakmayofileblad? 

3. piradi cxovrebis xelyofa miRebuli sargeblis proporciulia? 

4.   arsebobs Tu ara naklebad invaziuri gza (pirad sivrceSi naklebi SeWriT), 

romlis gamoyenebiT miiReba igive Sedegi?43 

igive midgoma gamoiyenes federalurma sasamarTlomac da mediatorebmac. 

testis zemoaRniSnuli struqtura Oakes-is proporciulobis testis identuria. 
pirveli kiTxva Seesabameba Oakes-is testis im safexurs, romlis Tanaxmad, ganixi-

leba minimaluri zianis aspeqti, ramdenadac is ikvlevs, iyo Tu ara zoma aucile-

beli miznis misaRwevad anu arsebobda Tu ara naklebad invaziuri gza, rom miRweu-

liyo igive mizani? meore kiTxva dakavSirebulia Oakes-is proporciulobis tes-

tis pirvel safexurTan, rameTu is ikvlevs, efeqturia Tu ara informaciis Sesag-

roveblad SerCeuli zoma miznis misaRwevad, anu aris Tu ara maT Soris gonivruli 

kavSiri (rationally connected); mesame kiTxva exmianeba akes-is proporciulobis tes-

tis mesame safexurs, sadac aiwoneba sargebelsa da zians Soris Tanazomiereba (am 

SemTxvevaSi informaciis SegrovebiT miRebuli sargebeli damsaqmeblis mxridan 

dasaqmebulis konfidencialurobis zianis miyenebis sapirwoned); meoTxe kiTxvac, 

romelic arkvevs, damsaqmebelma ganixila Tu ara sxva naklebad mZime zomis SerCe-

vis sakiTxi sakuTari miznebis misaRwevad, aseve Seesabameba akes-is proporciulo-

bis testis minimaluri zianis safexurs.44  

saqmeSi – Eastmond v. Vanadian Pacific Railwavy – saTvalTvalo videoCamweri kame-

rebi damontaJebuli iyo samuSao sivrceSi, rac damsaqmeblis mxridan yvelaze mi-

nimalurad invaziuri gza iyo gonivruli miznis misaRwevad. am SemTxvevaSi sasa-

marTlom aRiara, rom zoma iyo miznis miRwevis Sesaferisi arsebul garemoebaSi 

warsuli uamravi incidentis gaTvaliswinebiT, ramac ganapiroba damsaqmeblis mo-

tivacia, gamoeyenebina es saSualeba rogorc prevenciuli saSualeba. es mniSvne-

lovani iyo qurdobisa da vandalizmisgan Tavis Sesakaveblad da pirebisa da sa-

qonlis usafrTxoebis gazrdisTvis. sasamarTlom, aseve, ganacxada, rom am Sem-

TxvevaSi privatulobis „dakargva“ minimaluria. garda amisa, informaciis Segro-

veba ar iyo faruli. amas emateboda is argumenti, rom Cawera exeboda ara mxolod 

dasaqmebulebs, aramed nebismiers, vinc samuSao sivrceSi Sedioda. damsaqmebels 

                         
43  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 386-387, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

44  iqve, 387.  
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nafiqri hqonda sxva meTodebis gamoyenebis SesaZleblobazec, rogoricaa dacvis 

samsaxuri an samuSao sivrcis SemoRobva, Tumca es saSualebebi iyo sakmaod Zvi-

radRirebuli da araefeqturi. testis yvela safexuris gavlis Sedegad sasamar-

Tlom daadgina, rom privatulobis xelyofis aseTi SemTxveva arsebuli garemoe-

bebis gaTvaliswinebiT miRebuli sargeblis proporciuli iyo.45  

saqmeSi – Parkland Regional Library — damsaqmebeli iyenebda iseT programul uz-

runvelyofas, ris Sedegadac monitorings uwevda dasaqmebulebis mier kompiute-

rebis gamoyenebas. es qmedeba iyo faruli. roca dasaqmebulma gaigo faruli 

TvalTvalis Taobaze, man mimarTa konfidencialurobis komisars. komisarma saq-

mis ganxilvis Sedegad, sabolood, daadgina, rom damsaqmeblis qmedeba ewinaaR-

mdegeboda kanons. am konkretul SemTxvevaSi ar ikveTeboda damsaqmeblis legiti-

muri mizani, romlis miRwevis legitimur saSualebad CaiTvleboda damsaqmeblis 

faruli TvalTvali. arc sakmarisi mtkicebuleba iyo imisTvis, rom gamyarebuli-

yo damsaqmeblis eWvebi dasaqmebulis kontrolis mimarT. e.i., ar arsebobda goniv-

ruli kavSiri, Oakes-is proporciulobis testis pirvel safexuris Tanaxmad. dam-

saqmeblis mier gamoyenebuli zoma ar iyo aucilebeli dasaqmebulTa marTvisTvis. 

garda amisa, SesaZlebeli iyo sxva kompiuteruli programuli meTodebis gamoye-

neba, romelTa farglebSi produqtulad da metad specifikurad Sefasdeboda da-

saqmebuli. am SemTxvevaSi gamoyenebuli zoma ar iyo naklebad invaziuri gza dasaq-

mebulze informaciis Sesagroveblad. komisarma realurad am nawilSic gamoiyena 
Oakes-is proporciulobis testis meore safexuri minimaluri zianis Taobaze.46  

zemoaRniSnuli magaliTebis gaTvaliswinebiT, proporciuloba aris instru-

menti — faqtebis Sefasebis damxmare meqanizmi. is amowmebs dacul interesebSi 

SeWris dones. moqmedebis principia: rac ufro seriozulia SeWra/Careva, miT uf-

ro mZimea mtkicebis tvirTi, da piriqiT.47 

gansxvavebulia viTareba imis mixedviT, funqcionirebs Tu ara profkavSiri 

samuSao adgilas. profkavSirebis arsebobis SemTxvevaSi, kanonmdeblobis garda, 

mxareTa urTierTobebi wesrigdeba maT Soris Camoyalibebuli wesebiTac. aseT 

dros damsaqmeblebs gansakuTrebiT moeTxovebaT sakuTari menejeruli uflebe-

bisa da diskreciis gonivruli gamoyeneba da marTva. konfidencialobis qeisebSi 

gonivrulobis standarti (reasonableness standard) moeqca „interesTa balansis tes-

tSi“, romlis farglebSi aiwoneba damsaqmeblis interesi — efeqturad da usaf-

rTxod warmarTos biznesi dasaqmebulis personaluri interesebis winaaRmdeg. 

 aseT qeisebSi mediatorebi xSirad afaseben: 

                         
45  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 387-388, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

46  iqve, 390-391. 
47  iqve, 391. 
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- damsaqmeblis qmedebis an politikis gonivrulobas; 

- damsaqmeblis interesebis bunebas am qmedebisa da politikis ganviTarebaSi; 

- naklebad intruziuli zomebis gamoyenebis SesaZleblobas am interesebis 

dasacavad; 

- damsaqmeblis moqmedebisa da politikis dasaqmebulebze zegavlenas.  

faqtobrivad, zemoaRniSnuli struqtura ganasaxierebs Oakes-is proporciu-

lobis testis pirvel da meore safexurebs, Tumca mesame safexuris elementebic 

SeiZleba identificirebul iqnes.48 mag.: saTvalTvalo kamerebTan dakavSirebiT, 

Tu isini damontaJebulia sveli wertilebis oTaxebSi, zogierTis mtkicebiT, es 

aucilebeli da efeqturi zomaa, raTa Tavidan iqnes acilebuli qurdoba. sveli 

wertilebis oTaxebis kontrolisTvis ar arsebobs sxva naklebad invaziuri gza. 

Tumca aris sawinaaRmdego mosazrebac, ris Tanaxmadac, es zoma aragonivrulia 

privatulobis xelyofis simkacris gamo, rac ar SeiZleba kompensirdes qurdobis 

prevenciis sikeTiT/sargebliT. zustad am aspeqtis Sefaseba aris gonivrulobis 

testis is nawili, sadac balansirebis sakiTxi fasdeba, rac Oakes-is proporciu-

lobis testis mesame safexuris identuria. iq, sadac ar funqcionirebs profkav-

Siri da sadac damsaqmebli metad Tavisufalia Tavis moqmedebebSi, damsaqmeblebi 

xSirad agroveben da iyeneben informacias dasaqmebulebze ise, rom ar aris gamya-

rebuli arc specialuri kanonmdeblobiT da arc saerTo wesebiT. aseT dros sak-

maod uxeSad irRveva dasaqmebulTa uflebebi.49  

 rogorc zemoT aRiniSna, SromiT urTierTobebSi proporciulobis princi-

pisa da misi testis eqspliciturad gamoyenebis minimum ori konteqsti praqtikaSi 

damkvidrebulia (just cause da privacy). zogierT SemTxvevaSi, proporciulobis tes-

ti sxvadasxva variaciiT gamoiyeneba, magram TiToeuli maTgani exmianeba propor-

ciulobis samsafexuriani testis sistemas. amitomac eqspliciturad mimarTvis 

SemTxvevebSi mizanSewonilia akes-is proporciulobis testis srulyofilad ga-

moyeneba. 
   
2.2.2. SromiT urTierTobebSi gamokveTilia proporciulobis testis impli-

cituri gamoyenebis ramdenime konteqstic:  
 

- SemzRudveli pirobebi (restrictive covenants); 
- diskriminacia samuSao adgilebze; 

- piketireba.  

am sakiTxebTan dakavSirebul qeisebSi sasamarTlom gamoiyena da ganaviTara 

samarTlebrivi testebis praqtika, romlebic Zlier emsgavsebian proporciulo-

                         
48  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 391-392, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

49  iqve, 392-393. 
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bis tests, Tumca pirdapiri mimarTva proporciulobaze ar ganxorcielebula.50 

es testebi sakmaod kargad struqturirebulia, rac iwvevs kiTxvas — ratom iqne-

boda sargebliani proporciulobis testis gamoyeneba eqsplicituri maneriT am 

qeisebSi? pasuxi Semdegnairia:  

1. ramdenadac zemoT CamoTvlil SemTxvevebSi gamoyenebuli testebi msgavsia 

proporciulobisa, testis samive safexuris uSualod da sistematizebulad gamo-

yeneba ufro sargebliani iqneboda, xolo amis kargi praqtika damatebiT gaaCenda 

saTanado ganxilvebisa da mosazrebebis CarTvas analizSi.  

2. Tundac aranairi cvlileba ar ganxorcieldes iurisprudenciaSi da igive 

testebi prevalirebdes proporciulobaze mimarTvis gareSe, sasamarTlo praqti-

ka amtkicebs, rom proporciulobis testi Sromis samarTlis sxvadasxva konteq-

stSi de faqto mainc gamoiyeneba. e.i., is efeqturi meqanizmia Sesafaseblad. ami-

tomac umjobesia, igi uSualod gamoiyenon da ara impliciturad.51  

 piketirebis qeisebSi proporciulobis mixedviT analizi relevanturia or 

konteqstSi: pirveli exeba konstituciurobas da mowmdeba, piketireba rodis 

aris nebadarTuli an SezRuduli kanonmdeblobiT. aseT dros naTelia, rom pike-

tireba aris gamoxatvis forma, rac daculia konstituciis doneze; meore foku-

sirebulia profkavSirebsa da damsaqmebels Soris urTierTobebze da fasdeba pi-

ketirebis gamoyenebis Sesaferisoba. am konteqstSi ki naTeli ar aris konkretuli 

garemoebebis dadgenisa da analizis gareSe profkavSirebis qmedebis proporciu-

loba damsaqmebelTan mimarTebiT. ramdenadac gamoxatvis Tavisufleba ar aris 

ulimito, is eqvemdebareba gonivrul SezRudvas. SezRudva dasaSvebia im doziT, 

rom iyos gonivruli da aSkarad aucilebeli Tavisufali da demokratiuli sazo-

gadoebisTvis. magaliTad, piketireba menejmentis personalis saxlis win SeiZleba 

iyos deliqturi da sasamarTlom miiRos amkrZalavi gadawyvetileba, xolo pike-

tireba warmoebis adgilmdebareobis mixedviT — dasaSvebi. Tumca am ukanasknel-

Sic Zalian rTulia gamoxatvis formis gamijvna deliqturi qmedebisgan. sasamar-

Tlo aseT qeisebSi mimarTavs balansirebis aqts. is msjelobs im faqtzec, rom pi-

ketirebas aqvs ekonomikuri zianis efeqti ara marto damsaqmeblebze, aramed mesa-

me pirebzec. amavdroulad, SesaZlebelia yvelaze problematuri piketirebac ki 

ar gaxdes SezRudvis safuZveli. amitomac, aucilebelia piketirebis qeisebis ana-

lizi proporciulobis testis Sesabamisad. Ledcor-is qeisSi mimdinareobda samu-

Sao adgilis arsebiTi rekonstruqcia. misi Sesasvlelis win piketirebis gamo xde-

boda samSeneblo satransporto saSualebebis Seyovneba, amitomac mSenebloba un-

da gaCerebuliyo. sasamarTlom ar SezRuda piketireba, magram uzrunvelyo, rom 

                         
50  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 

Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 394, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 

51  iqve, 394-395.  
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SenobaSi Sesuliyvnen mSeneblobaze dasaqmebuli muSebi. amavdroulad, sasamar-

Tlom SezRuda piketirebis monawileTa raodenoba da Seamcira is 20-amde. es Sede-

gi Seesabameboda testis minimaluri zianis safexurs. amis Semdgom sasamarTlom 

SezRuda Sesasvlelis Caketvac. garda amisa, sasamarTlom gadawyvita, rom miznis 

misaRwevad arsebobs naklebad invaziuri sxva gzac da sanam profkavSirebi ar ga-

nixilavdnen maT, sasamarTlos mouwevda SezRudvebis daweseba piketirebasTan da-

kavSirebiT.52  

 zemoT moyvanil SemTxvevebSi, proporciulobis principze uSualo mimar-

Tvianobis gareSe, impliciturad xdeba im logikisa da Sefasebis sistemis gamoye-

neba, rac warmodgenilia Oakes-is (samsafexuriani) proporciulobis testSi. es 

praqtika naTelyofs proporciulobis principis mniSvnelovnebas da misi Semdgo-

mi ganviTarebisa da eqspliciturad gamoyenebis aucileblobas.   

III. daskvna

miuxedavad im faqtisa, rom proporciuloba sajaro da kerZo samarTlis 

fundamenturi principia da Tanamedrove urTierTobebis ZiriTadi maregulire-

beli instrumentia, axdens ra Zalauflebis gamoyenebis gazomvas, Sromis samar-

Tlis sferoSi misi CarTvis sakiTxi sistematizebuli testebis saxiT, — uaxlesi 

msjelobis sagania. sakiTxis aqtualizacia ganapiroba Sromis samarTlis tradi-

ciuli msoflmxedvelobis Tanamedrove gamowvevebTan erTgvarma dapirispirebam. 

am procesis sapasuxo erT-erT meqanizmad ki miCneul iqna proporciulobis prin-

cipisa da misi testebis gamoyeneba SromiT urTierTobebSi. igi, rogorc Zalauf-

lebis gadaWarbebulad gamoyenebis prevenciis saSualeba, gamoyenebul iqna Sro-

miT davebSi ara mxolod damsaqmebelTa, aramed dasaqmebulTa (umeteswilad 

profkavSirTa) qmedebis analizisa da saboloo gadawyvetilebis miRebisTvis. 

praqtika jerjerobiT arcTu mdidaria, Tumca tendenciuria ganviTarebisken. 

proporciulobis principis ganviTareba exmianeba im Tanamedrove procesebs, ro-

melTa farglebSi msjeloben Sromis samarTlis doqtrinuli amocanebis modifi-

cirebis SesaZleblobis aspeqtebze. igulisxmeba Sromis samarTlis seleqciuri 

xasiaTis Secvla universaluriT da dasaqmebulis uflebebis dacvis Tanabarwi-

lad damsaqmeblis interesebzec mniSvnelovnad aqcentireba. amitomac proporci-

ulobis principi erTgvari efeqturi mabalansebeli samarTlebrivi saSualebaa 

Tanamedrove gamowvevebis sapasuxod Sromis samarTlis rogorc tradiciuli, 

aseve axalaRmocenebuli amocanebis gadasaWrelad.  

52  Davidov G., Alon-Shenker P., Applying the Principle of Proportionality in Employment and Labour Law 
Contexts, McGill Law Journal / Revue de droit de McGill, Vol. 59, № 2, 2013, 399, 403, <https://www.eru-
dit.org/revue/mlj/2013/v59/n2/1022312ar.html>; <https://www.erudit.org/revue/mlj/2013/v59/n2/1022312-
ar.pdf>. 
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konkretuli saqmis ganxilvisas proporciulobis principze mimarTvianobis 

Sedegad Camoyalibda konkretuli SekiTxvebi da Sefasebis kriteriumebi, rac sis-

tematizebul iqna samsafexuriani struqturis testSi, e.w. akes-is proporciulo-

bis testSi. sasamarTloebi an davebis gadawyvetis sxva subieqtebi, ra Tqma unda, 

proporciulobis principis gamoyenebis individualuri midgomebis praqtikas 

iyeneben, Tumca, droTa ganmavlobaSi, sxvadasxva praqtikis analizma aCvena, rom 

Sefasebis yvela kriteriumi exmianeba proporciulobis samsafexurian tests. es 

ukanaskneli aerTianebs yvela gansxvavebul midgomas, axdens maT efeqtur siste-

matizebas, rac relevanturia (mza formulaa) nebismieri qeisisTvis:  

1. unda iyos gonieri/racionaluri kavSirebi saSualebebsa da miznebs Soris,

raTa saSualebebi, romlebic gamoiyeneba Sedegebis misaRwevad, marTlac rom xels 

uwyobdnen Sedegebis miRwevas da ganviTarebas. 

2. unda SeirCes iseTi invaziuri zoma/saSualeba, romelic aucilebelia miz-

nebis misaRwevad. uflebebis darRvevis gamarTleba unda iyos gamowveuli Zlieri 

aucileblobiT, saWiroebidan gamomdinare da Sedegad iZleodes minimalur zians.  

3. Zalauflebis gamoyenebiT gamowveuli ziani da aseTi qmedebis Sedegad mi-

Rebuli sikeTe erTmaneTis proporciuli/Tanazomieri unda iyos. 

jerjerobiT proporciulobis principisa da misi struqturizebuli testis 

gamoyenebis praqtika SeiniSneba SromiTi urTierTobebis mxolod ramdenime kon-

teqstSi (just cause, piradi cxovrebis xelyofa samuSao adgilebze, diskriminaciis 

SemTxvevebi, piketireba). amasTan erTad, proporciulobis principis gamoyeneba 

yovelTvis xdeba ara eqspliciturad, aramed implicituradac, masze uSualod mi-

marTvianobis gareSe. Tumca, rac mTavaria, gamokveTilia proporciulobis tes-

tis gamoyenebis saWiroeba, aucilebloba da sargeblianoba gadawyvetilebis miRe-

bis procesSi.  

proporciulobis principis gamoyenebis praqtikis Seswavla da saqarTvelos 

erovnuli Sromis samarTlis farglebSi misi ganviTareba metad mniSvnelovania 

asocirebis SeTanxmebis Sesrulebisa da evropuli standartebis saqarTvelos ka-

nonmdeblobaSi integrirebis TvalsazrisiTac. Sromis sferoSi qveyanam unda ga-

naxorcielos samarTlebrivi aproqsimacia, rac saWiroebs kompleqsur gaazrebas: 

ara marto evrokavSiris direqtivebTan Sesabamisobis faqtebis dadgenas, evropu-

li normebis saqarTvelos kanonmdeblobaSi gadmotanas, aramed im principebis Se-

mecnebas, romlebic nebismieri normis ganmartebis da Semdeg an normis gamoyene-

bis safuZvelia.  

sasamarTlo gadawyvetilebebSi proporciulobis principis intensiurad ga-

moyenebis integrireba da samsafexuriani testis struqturis qveS SromiTi dave-

bis Sefaseba ki xels Seuwyobs ara marto jansaRi praqtikis damkvidrebas (anali-

zis axali modelebi), aramed, zogadad, erovnuli Sromis samarTlis ganviTareba-

sac.  
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salome qeraSvili
 

diskriminaciis akrZalvis mniSvneloba saxelSekrulebo 
TavisuflebisaTvis 

(adamianis ZiriTad uflebaTa horizontaluri efeqtis WrilSi) 

winamdebare statia aris kidev erTi mcdeloba adamianis ZiriTadi uf-
lebebisa da kerZo samarTlis urTierTqmedebis problemis gaanalizebisa. 
diskriminaciis winaaRmdeg mimarTuli Tanamedrove kanonmdebloba mniSvne-
lovnad zRudavs saxelSekrulebo Tavisuflebas. es ukanaskneli ki kerZo 
samarTlis sayrdeni da pirovnebis Tavisufali ganviTarebis uflebis gamo-
xatulebaa. amitom sainteresoa, davakvirdeT, Tu rogor moqmedebs `anti-

diskriminaciuli“ kanonmdebloba saxelSekrulebo samarTlis wiaRSi da ra 
moculobiT zRudavs igi kerZo pirTa Tavisuflebas. Tanasworobis konsti-

tuciuri principis horizontalur urTierTobebSi, kerZod, saxelSekru-
lebo TavisuflebasTan mimarTebiT gamoyenebisas, vawydebiT kerZo inte-
resTa konfliqts, romlis gadaWrac moiTxovs am ori institutis arsis ana-

lizs Tanamedrove RirebulebaTa gaTvaliswinebiT.  
statia moicavs rogorc doqtrinul sakiTxebs, ise qarTuli kanonmdeb-

lobis analizsa da evrokavSiris gamocdilebis mimoxilvas. 
 kvlevis mizania, warmoaCinos diskriminaciis akrZalvisa da saxelSekru-

lebo Tavisuflebis TanaarsebobasTan dakavSirebuli mniSvnelovani prob-
lemebi da SesTavazos mkiTxvels maTi gadaWris gzebi. 

sakvanZo sityvebi: diskriminaciis akrZalva, saxelSekrulebo Tavisuf-

leba, adamianis uflebaTa horizontaluri efeqti. 

1. Sesavali

diskriminaciis winaaRmdeg mimarTuli Tanamedrove kanonmdeblobis mTavari 

samizne samoqalaqo samarTlis iseTi mniSvnelovani institutia, rogoric aris sa-

xelSekrulebo Tavisufleba. es ukanaskneli kerZo samarTlis sayrdenia, xolo 

Tavad kerZo samarTali, rogorc samarTlis instituti, pirovnebis gamoxatule-

baa. amitom sainteresoa, Tu rogor moqmedebs `antidiskriminaciuli~ kanonmdeb-

loba saxelSekrulebo samarTlis wiaRSi da ra moculobiT zRudavs igi kerZo 

pirTa Tavisuflebas. 

  ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakul-
tetis doqtoranti. 
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kvlevis mizania saxelSekrulebo Tavisuflebisa da Tanasworobis konstitu-

ciuri principis urTierTqmedebis aspeqtebis ganxilva, `diskriminaciis yvela 

formis `aRmofxvris Sesaxeb“ saqarTvelos kanonis horizontaluri moqmedebis 

SesaZleblobisa da masTan dakavSirebuli sirTuleebis warmoCena. 

 naSromi efuZneba SedarebiTsamarTlebriv, normatiul da sistemuri kvle-

vis meTodebs. 

naSromSi Tavdapirvelad mimoxilulia samarTlebrivi movlena, romelsac 

adamianis ZiriTadi uflebebis horizontaluri efeqti ewodeba; Semdgom — kerZo 

avtonomiisa da saxelSekrulebo Tavisuflebis Sinaarsi; Tanasworobis principi, 

misi konstituciuri safuZvlebi da diskriminaciis winaaRmdeg mimarTuli ro-

gorc qarTuli, ise evropuli regulaciebi; naSromi agreTve moicavs darRveuli 

saxelSekrulebo paritetis tipuri SemTxvevebis analizs, diskriminaciis akrZal-

vis funqciebisa da saxelSekrulebo samarTlisaTvis maTi mniSvnelobis ganxil-

vas; bolos, warmodgenili iqneba saxelSekrulebo Tavisuflebisa da diskrimina-

ciis akrZalvis principis urTierTdabalansebis problematika. 

2. adamianis ZiriTadi uflebebis horizontaluri efeqti

 diskriminaciis akrZalvisa da saxelSekrulebo samarTlis urTierTqmedebis 

problematikis ganxilvisas aucilebelia Tanamedrove iurisprudenciis iseTi 

mniSvnelovani sakiTxis mimoxilva, rogoric aris adamianis uflebebis gavlena 

kerZo samarTalze. 

 adamianis uflebebi da kerZo samarTali, minimum kontinenturi evropis mas-

StabiT, ganixileboda rogorc samarTlis ori, sxvadasxva sfero. adamianis Ziri-

Tadi uflebebi, tradiciulad, sajaro samarTlis nawilia, romelic moqmedebs 

vertikalur urTierTobebSi kerZo pirTa da saxelmwifos Soris, maSin rodesac 

kerZo samarTali awesrigebs kerZo pirTa Soris arsebul horizontalur urTier-

Tobebs. saxelmwifosa da kerZo pirebs Soris arsebuli urTierTobebi ganixile-

boda kerZoTa Soris arsebuli urTierTobebisagan fundamenturad gansxvavebuli 

bunebis mqoned, vinaidan saxelmwifos hqonda monopolia kerZo pirTa iZulebaze. 

tradiciuli gagebiT, adamianis uflebebi axdenda gavlenas mxolod vertikalur 

urTierTobebze, vinaidan adamianis uflebebi, upirveles yovlisa, gamoxatavs pi-

robebs, romelTac unda daemorCilos saxelmwifo, socialuri xelSekrulebisa 

da moqalaqeebis mier miniWebuli suverenitetis gaTvaliswinebiT.1 

 bolo wlebis ganmavlobaSi evropaSi uamravi akademiuri naSromi ibeWdeboda 

adamianis uflebebisa da kerZo samarTlis urTierTqmedebis Sesaxeb. aRniSnulis 

Sedegad, adamianis uflebebsa da kerZo samarTals Soris kavSiri farTod iqna 

aRiarebuli. Seicvala mosamarTleebisa da iuristebis xedvac — isini ufro xSi-

1  Somers S., Protecting Human Rights in Horizontal Relationships by Tort Law or Elaborating Tort Law from 
a Human Rights Perspective, European Human Rights Law Review, Vol. 2015, no. 2, 150. 
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rad eyrdnobian adamianis uflebebs kerZo samarTlebriv davebSi. aseTi tendenci-

is mizezi mravalia: pirvel rigSi, gaizarda multinacionaluri korporaciebis 

gavlena sazogadoebaSi, xolo saxelmwifo xelisufleba xSirad cdilobs, airi-

dos pasuxismgebloba Tavisi uflebamosilebebis kerZo pirebze/dawesebulebebze 

delegirebis gziT. amis Sedegad, kerZo da sajaro dawesebulebebs Soris sazRvari 

gafermkrTalda, aucilebeli gaxda individebis dacva kerZo dawesebulebebis mi-

er adamianis uflebebSi Carevisagan.2 arasaxelmwifo moTamaSeebis mier uflebaTa 

borotad gamoyenebis mzardi tendencia da sakanonmdeblo xelisuflebis mier 

aseTi qmedebebis prevenciis sirTule abrkolebs wminda `vertikaluri“ midgomis 

SenarCunebas, Tuki saboloo mizani adamianis uflebebis efeqturi moculobiTa 

da SinaarsiT dacvaa.3 faqtia, rom zogierTi Zlieri kerZo moTamaSe individebis 

fundamentur uflebebze gavlenas axdens. magaliTad, konkretul jgufsa Tu 

ojaxSi arsebuli socialuri wnexi SeiZleba ufro Zlieri iyos, vidre saxelmwi-

fos mier ganxorcielebuli iZuleba. socialuri realoba, zogjer, ubiZgebs ada-

mianebs, daarRvion samarTlebrivi wesebi, miuxedavad imisa, rom gaTviTcnobiere-

buli aqvT saxelmwifos reaqcia aRniSnulze.4 

adamianis uflebaTa `horizontaluri“ efeqtis momxreebis azriT, ar arse-

bobs mniSvnelovani gansxvaveba kerZo da sajaro samarTals Soris, vinaidan samar-

Tlis ganmarteba da aRsruleba saxelmwifo xelisuflebazea damokidebuli. am 

poziciis momxreni xedaven adamianis uflebebs, rogorc fundamentur normebs, 

romlebic relevanturia mTeli samarTlebrivi sistemisaTvis: Tuki ufleba dair-

Rva, maSin damrRvevis vinaoba ar unda iyos mniSvnelovani saTanado dacvisaTvis, 

xolo is faqti, rom sajaro xelisufleba ar monawileobda uflebis darRvevaSi, 

ar unda iwvevdes piris ZiriTadi uflebis meSveobiT dacvis prevencias. adamianis 

uflebebis efeqturi dacva aucileblad moiTxovs maT gamoyenebas zogierTi ker-

Zo piris mimarT mainc.5 

aSkaraa, rom dRes ukve SeuZlebelia kerZo samarTlis warmodgena ZiriTadi 

uflebebis moqmedebis gareSe. mecnierebaSi am sakiTxTan dakavSirebiT mTavari 

problema im faqtis dadgenaa, Tu ra saxiT da ra moculobiT iWreba ZiriTadi uf-

lebebi kerZo samarTalSi. miuxedavad imisa, rom aRniSnul sakiTxze diskusiebi me-

20 saukunis 50-iani wlebidan mimdinareobs, igi dRemde sadavo Temaa rogorc kon-

tinenturi evropis, ise saerTo samarTlis skolebSi. umetesoba mkvlevrebisa izi-

arebs im azrs, rom ZiriTadi uflebebi arapirdapir zemoqmedebs kerZo samarTal-

                         
2   Somers S., Protecting Human Rights in Horizontal Relationships by Tort Law or Elaborating Tort Law from 

a Human Rights Perspective, European Human Rights Law Review, Vol. 2015, no. 149-150. 
3   Colm O’C., Taking Horizontal Effect Seriously: Private Law, Constitutional Rights and the European 

Convention on Human Rights, Hibernian Law Journal, Vol. 2003, no. 4, 81. 
4   Somers S., Protecting Human Rights in Horizontal Relationships by Tort law or Elaborating Tort Law From 

a Human Rights Perspective”, European Human Rights Law Review, Vol. 2015, no. 2, 150. 
5  Colm O’C., Taking Horizontal Effect Seriously: Private Law, Constitutional Rights and the European 

Convention on Human Rights, Hibernian Law Journal, Vol. 2003, no. 4, 80-81. 
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ze. germanul samarTalSi es Teoria yvelaze srulyofilad Camoayaliba gunTer 

durigma. swavleba arapirdapiri zemoqmedebis Sesaxeb aris gabatonebuli Teoria 

samarTalmcodneobaSi. durigis azriT, adamianis uflebebi, rogorc konstituci-

is nawili, faseulobaTa sistemaa nebismieri samarTlis institutisaTvis. misi az-

riT, konstituciis uSualo da absoluturi zemoqmedeba kerZo samarTalze ewina-

aRmdegeba kerZo avtonomiis princips, romelic kerZo samarTlis mTeli sistemis 

safuZvelia. maSasadame, kerZo samarTlis damoukidebeli bunebidan gamomdinare, 

kerZosamarTlebrivi normebis darRveva ver iqneba konstituciuri normebis dar-

Rvevis identuri verc saxelSekrulebo da verc deliqtur samarTalSi. konsti-

tuciur samarTals SeuZlia, kerZo samarTlisgan mxolod konstituciuri faseu-

lobebisagan Tavisufali vakuumis Sevseba moiTxovos. konstituciuri faseulo-

bebis kerZo samarTalTan mimarTebiT gamoyeneba xdeba kerZo samarTlis `Riad 

darCenili“ cnebebisa da zogadi xasiaTis daTqmebis interpretaciis Sedegad.6 Se-

sabamisad, sakonstitucio RirebulebaTa wesrigis gaTvaliswineba unda moxdes 

kerZo samarTlis normebis gamoyenebisas; gansakuTrebiT, im generaluri daTqme-

bisa da samarTlebrivi cnebebis dakonkretebisas, romlebic mocemuli faseulo-

bebiT ganmartebas saWiroebs.7 

pirdapiri gavlenis Teoriis yvelaze aqtiuri damcveli germanul iurispru-

denciaSi hans karl niperdei iyo. igi 1950-1960-ian wlebSi iyo germaniis federa-

luri Sromis davaTa sasamarTlos prezidenti. niperdeis azriT, ZiriTadi ufle-

bebis moqmedebis sferos SezRudva mxolod saxelmwifosa da kerZo pirs Soris ar-

sebuli urTierTobebiT akninebda Tanamedrove demokratiuli konstituciis mi-

zansa da mniSvnelobas. misi prognozis mixedviT, adamianis ZiriTadi uflebebi 

ganviTardeboda rogorc pirdapir gamoyenebadi regulaciebi, vidre mxolod miz-

nebi da saxelmZRvanelo principebi. misi azriT, adamianis uflebebi, rogorc uze-

naesi rangis normebi, mxolod maSin iqneba srulad daculi, rodesac ara mxolod 

saxelisuflebo Stoebi, aramed rigiTi moqalaqeebic gaiTvaliswineben maT. niper-
deis xelmZRvanelobiT germaniis SromiTma sasamarTlom aRiara pirdapiri gavle-

nis Teoria da aqtiurad iyenebda mas SromiTsamarTlebriv davebSi.8 

vinaidan adamianis uflebebis pirveladi daniSnulebaa moqalaqis dacva sa-

xelmwifosagan, mecnierebis umetesoba Tavs ikavebs maTi pirdapiri moqmedebis 

aRiarebisgan, miuxedavad imisa, rom adamianis uflebebSi Cadebulia obieqtur Ri-

rebulebaTa wesrigi, romelic yvela samarTlis sferosTvis saerToa.9 garda ami-

sa, adamianis uflebaTa moqmedebis sfero da mniSvneloba ar gvaZlevs SesaZleb-

lobas erTnairad, horizontalurad gamoviyenoT isini kerZo pirTa Soris. kerZo 

pirebsa da organoebs yovelTvis ar moeTxovebaT igive, rac sajaro struqturebs. 

6  Park K., Die Drittwirkung von Grundrechte des Grundgesetzes im Vergleich zum koreanischen Verfas-
sungsrecht, Halle (Saale) 2004, 14-19, 37-39. 

7  Koch J., Münchener Kommentar zum BGB, 5 Aufl. 2010, 196. 
8  Mak C., Fundamental Rights in European Contract Law, Amsterdam, 2007, 50. 
9  Koch J., Münchener Kommentar zum BGB, 5 Aufl. 2010, 196. 
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magaliTad, kerZo pirs SesaZlebelia hqondes survili, yovelgvari legitimuri 

safuZvlis gareSe daaarsos fondi, romelic daexmareba romelime sqesis an eTni-

kuri jgufis warmomadgenlebs. rogorc wesi, sajaro xelisuflebis mier ganxor-

cielebuli msgavsi dausabuTebeli qmedeba aRqmuli iqneba rogorc Tanasworobis 

moTxovnaTa darRveva, magram, Tuki igive principi Tavs moexveva kerZo pirs, mivi-

RebT dauSvebel Carevas kerZo avtonomiaSi.10 

 
3. kerZo avtonomiis Sinaarsi da saxelSekrulebo Tavisufleba 
 

Tanamedrove kerZosamarTlebrivi wesrigis erTi sityviT dasaxasiaTeblad 

mas `sakuTrebiTi wesrigi“ unda ewodos. amiT aixsneba garigebiTi kerZo avtonomi-

is arsi, romelic gulisxmobs `kerZoTa mier maTi nebis Sesabamisad samarTlebrivi 

urTierTobebis Camoyalibebis princips“.11 swored amitom samarTlebrivi moTx-

ovnebis dacviT dadebul xelSekrulebas kanonis Zala aqvs misi mxareebis mimarT. 

jer kidev napoleonis 1804 wlis samoqalaqo kodeqsi gajerebuli iyo liberalu-

ri saxelSekrulebo samarTlis paTosiT, gamoxatavda ra kerZo avtonomias Tavi-

suflebasa da xelSekrulebis mboWav efeqts Soris. misi filosofiuri aspeqtebis 

safuZvlebi ori aTwleulis Semdeg warmodgenil iqna imanuel kantis mier naSrom-

Si – `Grundlegung zur Metaphysik der Sitten~. xolo aTwleuliT adre adam smitma aRniSna, 

rom xelSekrulebiTa da sasaqonlo gacvliT sazogadoeba iRebs saerTo sarge-

bels. arc socialisturi wnexis qveS daukargavs saxelSekrulebo Tavisuflebis 

princips mniSvneloba. miuxedavad imisa, rom, erTi SexedviT, am koncefciam Tavisi 

evolucia daasrula da daubrunda me-19 saukuneSi Camoyalibebul liberalur sa-

fuZvlebs, dRes evropis samarTalSi igi mudmivad kiTxvis niSnis qveS dgeba kerZo 

samarTlis sxvadasxva regulaciis, maT Soris diskriminaciis amkrZalavi kanon-

mdeblobis, mier.12 

 xelSekruleba kerZo samarTlis subieqtebs Soris ekonomikuri urTierTo-

bebis momwesrigebeli ZiriTadi da yvelaze gavrcelebuli instrumentia.13 igi so-

cialuri sikeTisa da materialuri dovlaTis ganawilebis umniSvnelovanesi saSu-

alebaa. evropaSi Tanamedrove sazogadoeba xSirad moixsenieba rogorc „saxelSek-

rulebo sazogadoeba“, riTac xazi esmeva xelSekrulebis rols marTlwesrigisa 

da samoqalaqo brunvis efeqtur funqcionirebaSi.14 

                         
10  Colm O’C., Taking Horizontal Effect Seriously: Private Law, Constitutional Rights and the European Con-

vention on Human Rights, Hibernian Law Journal, Vol. 2003, 82. 
11  LobingerT., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Arbeit-

srecht, Vertragsfreiheit und Diskriminierung, 2007, 102-103. 
12  Basedow J., Freedom of Contract in the European Union, European Review of Private Law, 6-2008, 902-

903. 
13  WeWelaSvili z., saxelSekrulebo samarTali (SedarebiTsamarTlebrivi kvleva, ZiriTa-

dad, qarTuli samarTlis safuZvelze), Tb., 2014, 17. 
14   ZlieriSvili z., cercvaZe, g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., saxelSek-

rulebo samarTali, Tb., 2014, 50-51. 
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 xelSekrulebis Tavisufleba pirdapir kavSirSia mxareTa kerZo avtonomiis 

principTan. kerZo avtonomia ki, pirvel rigSi, arCevanis Tavisuflebas gulis-

xmobs — piris Tavisuflebas, airCios kontrahenti da daamyaros saerTo survile-

bisa da molodinebis Sesabamisi urTierToba.15 ase rom, saxelSekrulebo Tavisuf-

leba SegviZlia davaxasiaToT rogorc piris Tavisufleba, gansazRvros misi ur-

TierToba sxvebTan SeTanxmebis meSveobiT. 

pirvel rigSi, xelSekrulebis Tavisufleba gulisxmobs, rom mxareebi sar-

gebloben TavisuflebiT, dadon sasurveli xelSekruleba maTTvis sasurveli pi-

robebiT; meore mxriv, saxelSekrulebo Tavisufleba moicavs uflebas, uari 

vTqvaT xelSekrulebis dadebaze.16 saxelSekrulebo Tavisuflebis pozitiuri na-

wili moqmedebs TviTgamorkvevis Tavisuflebisa da pirovnebis Tavisufali ganvi-

Tarebis safuZvelze, maSin, rodesac saxelSekrulebo samarTlis negatiuri aspeq-

ti gulisxmobs Tavisuflebas saxelmwifos mier saxelSekrulebo urTierTobebSi 

Carevisagan. kerZo samarTali gansazRvravs xelSekrulebis negatiuri Tavisuf-

lebis farglebs. magaliTisaTvis gamodgeba xelSekrulebis Sedgenis, Seusruleb-

lobisa da Sewyvetis Sesaxeb wesebi. am wesebiT SesaZloa, dadgindes, rom konkre-

tul situaciebSi mxareebs ar gaaCniaT ufleba, dadon xelSekruleba (magaliTad, 

qmeduunarobis SemTxvevaSi), an piriqiT, mxares SesaZloa, daekisros valdebule-

ba, dados xelSekruleba (magaliTad, bazarze monopoliuri poziciis damyarebis 

SemTxvevaSi).17 `kontrahirebis iZuleba Tanamedrove samoqalaqo brunvisaTvis ar 

aris ucxo da misi mizania, xeli Seuwyos am brunvis monawileTa interesebis dac-

vas. sxva sityvebiT, uflebis dacva SeiZleba gamovlindes ara marto moqmedebis 

TavisuflebaSi, aramed iZulebaSic“.18 ufro metic, samarTlebrivi valdebulebe-

bis warmoSobis safuZveli SesaZloa ara Tavad eqskluziurad xelSekrulebiT ga-

werili pirobebi, aramed winasaxelSekrulebo urTierTobebic gaxdes. zogadad, 

saxelSekrulebo samarTali SegviZlia ganvixiloT mxaris manevrirebis sakanon-

mdeblo SezRudvad.19 

saxelSekrulebo urTierTobebSi saxelmwifos Careva aucilebelia orive mxa-

ris mier TviTgamorkvevis uflebis sruli moculobiT realizaciisaTvis. sakanon-

mdeblo da sasamarTlo Careva SesaZloa saWiro gaxdes mxareTa molaparakebis Za-

laTa dabalansebisaTvis. sasamarTlos mier xelSekrulebis Sinaarsis gadaxedva Se-

saZloa, aucilebelic iyos im faqtis dasadgenad, rom mxareebs hqondaT SesaZleb-

loba, mieRoT monawileoba xelSekrulebis arsebiTi pirobebis gansazRvraSi. ase 

rom, xelSekrulebis Tavisuflebis principi ar aris SeuzRudavi. saxelSekrulebo 

15  ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., saxelSek-
rulebo samarTali, Tb., 2014, 55. 

16  Mak Ch., Fundamental Rights in European Contract Law, Amsterdam, 2007, 32. 
17  iqve, 32-33. 
18  zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 

18. 
19  Mak Ch., Fundamental Rights in European Contract Law, Amsterdam, 2007, 32-33. 
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samarTali gvTavazobs wesebs mxareTa Tavisuflebis gamoyenebis regulirebisaT-

vis, rogorc xelSekrulebis formalur aspeqtebTan mimarTebiT, ise xelSekrule-

bis SinaarsTan dakavSirebiT.20 aRsaniSnavia, rom germanul iurisprudenciaSi sa-

xelSekrulebo Tavisufleba ganixileba ara mxolod individualuri Tavisufle-

bis, aramed individualuri pasuxismgeblobis gamoxatulebad sakuTari saqmeebis 

gaZRolisaTvis, rac adamianis Rirsebis aRiarebidan gamomdinareobs.21 

Tuki xelSekrulebis mxareebi Tanaswor mdgomareobaSi arian, maSin molapa-

rakebis dros isini SeZleben, gaataron sakuTari interesebi da, Sesabamisad, nak-

lebad saWiroeben adamianis uflebaTa meqanizmis mier dacvas. magram saqme sxvag-

varad aris, rodesac mxareTa Soris Zalebis struqturuli uTanasworobaa saxeze, 

sadac Zlier mxares SeuZlia, imoqmedos sustis nebaze. magaliTad, SesaZloa, arse-

bobdes rogorc mxaris ekonomikuri damokidebuleba, ise informaciis flobis 

asimetria xelSekrulebis dadebis dros. swored aseTi konstruqciis SemTxvevaSi 

SeiZleba, individualuri Tavisuflebebis dacvis mizniT saWiro iyos adamianis 

uflebebis horizontaluri moqmedeba. rodesac saxezea saxelmwifosa da moqala-

qes Soris arsebuli urTierTobis msgavsi modeli, kerZo samarTlis subieqtma Se-

saZloa, individualuri avtonomia efeqturad ver gamoiyenos.22 xolo adamianis 

uflebebis gamoyenebiT saxelSekrulebo samarTalSi xelSekruleba iqneba ara 

mxolod materialuri sikeTis ganawilebis saSualeba, aramed Seasrulebs saxel-

Sekrulebo samarTlis mTavar mizans — uzrunvelyofs am ganawilebis samarTlia-

nobas.23 `brunvis monawileTa uflebebi ise unda ganisazRvros, rom es brunva Sed-

ges da misi stabiluroba orive mxaris interesebSi Sediodes“.24 

 kerZo avtonomia, iseve rogorc saxelSekrulebo Tavisufleba, individis 

TviTgamorkvevis uflebis ganmsazRvreli elementia. TviTgamorkveva gavlenas ax-

dens, upiratesad, kerZo avtonomiisa da saxelSekrulebo Tavisuflebis Rirebu-

lebaze. xelSekruleba da saxelSekrulebo Tavisufleba xels uwyobs produqciu-

li Zalis Tavisufal ganviTarebas da amiT mniSvnelovani safuZvelia sazogadoe-

bis evoluciisaTvis. saxelSekrulebo Tavisuflebis safuZveli adamianis (pirov-

nebis) Tavisufali ganviTarebis ZiriTad uflebaSia. am Tavisuflebis, rogorc 

konstituciuri Rirebulebis, aRiareba gavlenas axdens aseve samoqalaqo samar-

TalSi xelSekrulebis Tavisuflebis Sefasebisas, vinaidan, rogorc aRiniSna, Zi-

riTadi uflebebi, rogorc ZiriTadi RirebulebiTi wesrigis gamovlineba, moqme-

debs kerZo samarTalzec. sirTules qmnis ara saxelSekrulebo Tavisuflebis pi-

                         
20   Mak Ch., Fundamental Rights in European Contract Law, Amsterdam 2007, 32-33. 
21   Basedow J., Freedom of Contract in the European Union, European Review of Private Law 6-2008, 903-904. 
22  Seifert A., Die Horizontale Wirkung von Grundrechte Europarechtliche und rechtsvergeichende Überlegung, 

EuZW 2011, 699. 
23   Sead. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., sa-

xelSekrulebo samarTali, Tb., 2014, 51. 
24   zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 

17. 
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rovnebis Tavisufali ganviTarebis uflebis konteqstSi ganxilva, aramed is, Tu 

ramdenad unda Seviwrovdes am ZiriTadi uflebis sazRvrebi.25 sayuradReboa, rom 

saxelSekrulebo urTierTobaSi TiToeuli mxare cdilobs sakuTari pirovnebis 

Tavisufali ganviTarebis uflebis realizacias. 

4. darRveuli saxelSekrulebo pariteti

 saxelSekrulebo samarTlianobis uzrunvelyofisaTvis arsebiTi mniSvne-

lobis matarebelia mxareTa molaparakebis Tanaswori SesaZlebloba. saxelSekru-

lebo samarTlianobis aRdgena upiratesad iseT urTierTobebSia saWiro, sadac 

darRveulia mxareTa saxelSekrulebo pariteti. Sesabamisad, diskriminaciis ak-

rZalvam da adamianis sxva ZiriTadma uflebebma SesaZloa, didi roli Seasrulos 

saxelSekrulebo interesebis dabalansebisas.26 

 am konteqstSi saWiroa, pirvel rigSi, ganvixiloT individis ufleba, airCios 

saxelSekrulebo partniori. kontrahentis arCevanis Tavisufleba aseve gulis-

xmobs uflebas, uari vTqvaT konkretul pirze, rogorc kontrahentze. imisaTvis, 

raTa srulad ganxorcieldes saxelSekrulebo Tavisufleba, pirs unda SeeZlos, 

Tavi Seikavos konkretul pirTan xelSekrulebis dadebisagan, miuxedavad imisa, 

Tu ra mizezi udevs am gadawyvetilebas safuZvlad. Tavisuflebis es (uaryofiT) 

aspeqti gavlenas axdens sxvebze: pirs, romelsac uari eTqva xelSekrulebaze, Se-

saZloa, CamoerTva konkretuli samuSao poziciis miRebis Sansi, Rirebuli momsa-

xureba an uari eTqva iseTi sasicocxlod mniSvnelovani moTxovnilebebis dakma-

yofilebaze, rogoricaa sakvebi an TavSesafari. zogjer es Sedegebi sruliad ra-

cionaluri da efeqturi gadawyvetilebidan momdinareobs. magaliTad, kandidats 

uari eTqva dasaqmebaze, vinaidan damsaqmebels gonivrulad miaCnda, rom sxva gan-

mcxadebeli ukeTesia. Tumca ar aris gamoricxuli, es Sedegebi dadges iseTi mize-

zebis gamo, romlebic, erTi SexedviT, Seuferebeli an usafuZvloa, magaliTad, ma-

Sin, rodesac xelSekrulebaze uari gamomdinareobs rasis, erovnebis, sqesis, seq-

sualuri orientaciis, religiuri gaerTianebis wevrobis an, ubralod, garegno-

bis gamo. 

 kontrahentis arCevanis SeuzRudavi Tavisufleba sabazro sazogadoebis di-

lemaa. erTi mxriv, individis Tavisuflebis koncefcia da Tavisufali bazari 

mxars uWers arCevanis SeuzRudav uflebas; meore mxriv, aseTi arCevani uaryofi-

li jgufisaTvis SesaZloa iyos bazarze Tanaswor SesaZleblobaze uaris Tqma da 

socialuri izolacia. Sesabamisad, liberalur sazogadoebaSi moxda kontrahen-

tis arCevanis Tavisuflebis sferos gadafaseba da Seviwroeba. Seuracxmyofeli 

safuZvliT diskriminaciis amkrZalavma kanonmdeblobam mniSvnelovnad SezRuda 

25  Wolf M., Rechtsgeschäftliche Entscheidungsfreiheit und vertraglicher Interessenausgleich, Tübingen, 1970, 
19-22. 

26   iqve,12. 
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kontrahirebaze uaris ufleba. warsulSi, sabazro transaqciebi tipurad ganixi-

leboda kerZo ganzomilebaSi, dRes ki, kontrahentis arCevanis Tavisufleba 

SezRudulia kanonmdeblobis mier konkretul konteqstSi sxvadasxva kriterium-

ze miTiTebiT. maTi avtonomiis uzrunvelyofis mizniT, individebi imsaxureben, 

rom hqondeT gonivruli arCevani, ise, rom ar gamoiricxon sabazro SesaZleblo-

bebisagan ararelevanturi piradi Tvisebebis gamo — individebi unda amayobdnen 

sakuTari identobiT.27 

 sakiTxis ukeTesad gaazrebisTvis saWiroa darRveuli saxelSekrulebo pari-

tetis im cxovrebiseuli SemTxvevebis ganxilva, romlebic yvelaze xSirad gvxvde-

ba sasamarTlo praqtikasa Tu kanonmdeblobaSi.28 

 
4.1. damsaqmebeli – dasaqmebuli 

 
Sromis bazari, sadac piradi Tvisebebi SedarebiT did rols asrulebs, Tavi-

si bunebidan gamomdinare, ufro metad midrekilia diskriminaciisadmi, vinaidan 

aq, sasurvelia, ara mxolod sabazro signalebis avTentikuri interpretacia da 

implementacia, aramed aseve kreatiulobisa da inovaciis potencialis gamoyeneba, 

rac ganapirobebs sxvadasxva gamocdilebis pirTa TanamSromlobas.29 am urTier-

TobaSi interesebis dabalansebis aucilebloba aSkaraa, vinaidan dasaqmebulis 

da, xSir SemTxvevaSi, misi ojaxs sarCo damokidebulia damsaqmebelze. es ki niSnavs 

dasaqmebulis molaparakebis poziciis Sesustebas, vinaidan igi ver moiTmens im 

dromde, sanam SeZlebs warmatebuli molaparakebis warmoebas. damsaqmebels SeuZ-

lia, Tavisi arCevani sxva kandidatze SeaCeros, rodesac potenciuri dasaqmebuli 

ar daeTanxmeba mis pirobebs. masobrivi produqciis sawarmoSi erTi muSakis nakle-

boba ar aRiqmeba seriozul safrTxed. garda amisa, dasaqmebuli xSirad mijaWvu-

lia sakuTar sacxovrebel adgils da, Sesabamisad, adgilze moqmed dawesebule-

bebsac SeuZliaT, erTi da igive araxelsayreli pirobebi wauyenon muSakebs.30 

 
4.2. gamqiravebeli – damqiravebeli 

 
 analogiuri situacia iCens Tavs gamqiravebelsa da damqiravebels Soris ar-

sebul urTierTobaSi. am ukanasknelisaTvis sacxovrebeli arsebiTi mniSvnelobis 

matarebelia da igi ver daelodeba xelsayrel pirobebs bazarze. amgvari struq-

                         
27  Collins H., The Vanishing Freedom to Choose a Contractual Partner, Law and Contemporary Problems, 76 

(2), 2013, 71-74. 
28   ix. Wolf M., Rechtsgeschäftliche Entscheidungsfreiheit und vertraglicher Interessenausgleich, Tübingen 

1970, 12. 
29  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und 

Arbeitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 107. 
30  Wolf M., Rechtsgeschäftliche Entscheidungsfreiheit und vertraglicher Interessenausgleich, Tübingen 1970, 

12-13. 
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turuli uTanasworoba gamowveulia Tanamedrove bazarze arsebuli sacxovreb-

lis naklebobiT, rac aZlevs gamqiravebels SesaZleblobas, monaxos binis sxva 

damqiravebeli.31 

 
4.3. mimwodebeli – momxmarebeli 

 

 momxmarebelic, mimwodebelTan SedarebiT, xelSekrulebis sust mxared ga-

nixileba molaparakebis Zalis naklebobis gamo. ekonomikis TeoriaSi am movlenas 

`eqspluataciis Teoria“ ewodeba. momxmarebeli saWiroebs specialur dacvas ori 

mizezis gamo: mas ar gaaCnia sxva arCevanis SesaZlebloba, garda imisa, rom dasTan-

xmdes didi, Zlieri kompaniebis pirobebs, xolo am ukanasknels SeuZlia, gamoiye-

nos informaciis asimetriuloba Tavis sasargeblod. Tumca am Teoriis naklia is 

faqti, rom ar aris gaTvaliswinebuli konkurencia kompaniebs Soris, rac zRudavs 

molaparakebis SesaZleblobas momxmarebelTa mimarT. momxmarebeli metwilad mi-

iCneva xelSekrulebis sust mxared ara imitom, rom ar gaaCnia `molaparakebis Za-

la“, aramed imitom, rom ar flobs informacias produqciis Sesaxeb, iseve, ro-

gorc misi mwarmoebeli profesionalebi.32 is faqtic gasaTvaliswinebelia, rom ba-

zari epyroba momxmareblebs gansxvavebulad, maTi socialuri da finansuri sta-

tusidan an ganaTlebidan gamomdinare. saqoneli, momsaxureba da, gansakuTrebiT, 

krediti ufro Zviria Raribi momxmareblisaTvis, vidre SeZlebulTaTvis. ra Tqma 

unda, es ar SeiZleba aixsnas mxolod konkretuli gamsesxeblis mier ganxorciele-

buli diskriminaciiT. bevr qveyanaSi Raribi ixdis mets, imitom, rom irCevs gan-

sxvavebuli saxis kredits an yidulobs saqonels sxva adgilze, vidre mdidari. 

erT dros miCneul iqna, rom ganaTleba da informacia aRmofxvrida problemas. 

Tumca iseT ganviTarebul saxelmwifoebSic ki, rogoric skandinaviis qveynebia, 

araprivilegirebuli jgufebi iZulebulni arian, dasTanxmdnen kreditis ufro 

Zvirian saxes, vinaidan maT uars eubnebian `Cveulebrivi“ tipis gamsesxeblebi. ase 

rom, Tanasworobis sakiTxi met-naklebad ignorirebulia samomxmareblo kredi-

tis sferoSi. aq xSirad gamoiyeneba iseTi terminebi, rogorebicaa: `sarisko mom-

xmarebeli“ da `araprivilegirebuli momxmarebeli“.33 Tumca mcdaria daskvna, rom 

am samomxmareblo urTierTobebSi diskriminacia mxolod `cudi“ (~uRirsi“) damo-

kidebulebis Sedegia. mniSvnelovani problemaa, rom Tavad sabazro sistema xSi-

rad warmoSobs diskriminacias saxelSekrulebo urTierTobebSi.34 kreditis sa-

momxmareblo bazari aris iseTi bazris tradiciuli magaliTi, sadac diskrimina-

                         
31   Wolf M., Rechtsgeschäftliche Entscheidungsfreiheit und vertraglicher Interessenausgleich, Tübingen 1970, 

13. 
32   Rühl G., Consumer Protection in Choice of Law, Cornell International Law Journal, Vol. 44, Issue 3, 2011, 

571-572, <www.heinonline.org>. 
33  Wilhelmsson T., Contracts and Equality, Scandinavian Studies in Law, Vol. 40, Stockholm, 2000, 146-147, 

<http://www.scandinavianlaw.se>. 
34   iqve, 150. 
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cia arsebobs racionaluri (sabazro) safuZvliT. kreditis fasi yovelTvis moi-

cavs riskis fass, romelic dafaravs vadamosuli gadauxdeli sesxis risks da, ra 

Tqma unda, riskic gansxvavebulia momxmareblis finansuri statusis mixedviT. swo-

red es aris `Raribi ixdis mets“ konstruqciis mizezi. aseve, sadazRvevo urTier-

TobebSi, dazRvevis riskebis klasificirebisas da dazRvevis safasuris daangari-

Sebisas, SesaZloa, gaTvaliswinebul iqnes dazRveulis asaki, sqesi da sacxovrebeli 

adgili. gansxvavebuli riski mniSvnelovani safuZvelia bazarze diskriminaciisaT-

vis.35 gansxvavebebi, romlebic momdinareobs ekonomikuri garemoebebidan, e.i. sxva-

dasxva tipis momxmareblisaTvis sxvadasxva fasis dawesebidan, rTulia, ganxilul 

iqnes diskriminaciad.36 

sqesis, rasis, religiisa da seqsualuri orientaciis safuZvliT ganxorciele-

buli diskriminacia bevrad advilad regulirebadia, vidre momxmareblis finansur 

statusTan dakavSirebuli diskriminacia, vinaidan pirveli, xSirad, subieqtur 

elementebs moicavs, miuxedavad imisa, rom SesaZloa, aseve ekonomikuri motivic ar-

sebobdes, maSin, rodesac, meore Seesabameba sabazro ekonomikis ZiriTad ideas.37 

 
5. diskriminaciis akrZalva, rogorc kerZo avtonomiis  

obieqtur-samarTlebrivi farglebi 
 

cxovrebiseuli urTierTobebis damoukideblad gansazRvra, rogorc perso-

naluri, ise ekonomikuri kuTxiT, adamianis pirvelyofili moTxovnilebaa. amis na-

Teli gamovlinebaa bavSvis aRzrdis procesi. bavSvis neba yoveldRe konfliqtSi 

modis sazogadoebriv wesrigTan. ase rom, Tavisuflebis uzrunvelmyofi kerZosa-

marTlebrivi wesrigi Seesabameba adamianis samarTlianobis pirvelyofil moTx-

ovnilebas.38 kerZo avtonomias CarCoSi aqcevs diskriminaciis akrZalva da, faq-

tobrivad, cvlis mis Sinaarss. 

 
5.1. Tanasworobis principi saqarTvelos konstituciaSi da 

diskriminaciis cneba 
 
termini „diskriminacia“ gansxvavebul mopyrobas niSnavs — igi Tanasworobis 

uflebis darRvevaa.39 `kanonis winaSe Tanasworobis ufleba sxvadasxva formiT 

                         
35   Wilhelmsson T., Contracts and Equality, Scandinavian Studies in Law, Vol. 40, Stockholm, 2000, 151, 

<http://www.scandinavianlaw.se>. 
36   iqve, 155. 
37    iqve, 159. 
38   Lobinger T.,Vertragsfreiheit und Diskriminierungsverbote, Vertragsfreiheit und Diskriminierung, 2007, 104-

105. 
39   ZamaSvili b., diskriminacia, rogorc samarTlebrivi kategoria da misi gamovlenis 

formebi, adamianis uflebaTa dacva da samarTlebrivi reforma saqarTveloSi, Tb., 
2014, 271. 
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aRiarebulia TiTqmis yvela samarTlebriv sistemaSi“.40 `kanonis winaSe Tanaswo-

robis uzrunvelyofis xarisxi obieqturi kriteriumia qveyanaSi demokratiisa da 

adamianis uflebebis upiratesobiT SezRuduli samarTlis uzenaesobis xarisxis 

Sesafaseblad. amdenad, es principi aris demokratiuli da samarTlebrivi saxel-

mwifos rogorc safuZveli, ise mizani.“41 

adamianis nebismieri uflebis aRiareba azrs dakargavs, masze Tanabari wvdo-

mis garantirebuli SesaZleblobis gareSe.42 saqarTvelos konstituciis me-14 mux-

li `adgens kanonis winaSe Tanasworobis fundamentur konstituciur princips. 

misi mizania, ar dauSvas arsebiTad Tanasworis uTanasworod mopyroba, an piri-

qiT“.43 Tanasworobis principis farglebSi saxelmwifos ZiriTadi mizani da fun-

qcia adamianis sruli gaTanabreba ver iqneba, radgan es Tavad Tanasworobis ideas-

Tan, uflebis arsTan movidoda winaaRmdegobaSi. `Tanasworobis idea emsaxureba 

SesaZleblobebis Tanasworobis uzrunvelyofas“.44 Tanasworobis ufleba moicavs 

Semdeg elementebs: 1) kanonis winaSe Tanasworobas, rac gulisxmobs saxelmwifo 

organoebis mier kanonis Tanasworad gamoyenebas yvelas mimarT; 2) kanonis mixed-

viT, Tanasworobas, rac gulisxmobs, rom Tavad kanoni unda moqmedebdes yvela-

saTvis Tanasworad. maSasadame, `Tanasworobis ufleba iTxovs ara absoluturi da 

totaluri Tanasworobis miRwevas, aramed kanonis winaSe da kanonis farglebSi 

Tanasworobas“.45 

zogierT SemTxvevaSi, gansxvavebuli mopyroba ikrZaleba mxolod konkretu-

li, konstituciaSi amomwuravad gawerili niSnebis safuZvelze. sxva SemTxvevebSi, 

ikrZaleba diferencireba mxolod konstituciuri uflebiT sargeblobs far-

glebSi. aseve vxvdebiT SemTxvevebs, rodesac konstituciiT akrZaluli difren-

                         
40   tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi da 

saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 2013, 30. 
41  saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris №1/1/493 gadawyve-

tileba saqmeze — moqalaqeTa politikuri gaerTianebebi `axali memarjveneebi“ da 
`saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II. p. 1, ix. 
tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi da 
saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 2013, 30. 

42   eremaZe q., interesTa balansi demokratiul sazogadoebaSi, Tb., 2013, 166. 
43   saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis №2/1/473 gadawyve-

tileba saqmeze – saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energe-
tikis ministris winaaRmdeg, II. 1, sakonstitucio sasamarTlos 2010 wlis 27 dekembris 
№1/1/493 gadawyvetileba II. p.1, ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., 
menabde v., adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samar-
Talwarmoebis praqtika, Tb., 2013, 30. 

44  saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris №1/1/493 gadawy-
vetileba, II.p. I, 2, ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 
adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis 
praqtika, Tb., 2013, 31. 

45  ZamaSvili b., diskriminacia, rogorc samarTlebrivi kategoria da misi gamovlenis 
formebi, adamianis uflebaTa dacva da samarTlebrivi reforma saqarTveloSi, Tb., 
2014, 270-271. 
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cireba zogadi xasiaTis aris. sasamarTlos praqtikis gaTvaliswinebiT, gansxvave-

bulia uflebaSi Carevis midgomebi, imis mixedviT, Tu ra niSans, uflebas an sazo-

gadoebrivi cxovrebis romel aspeqts ukavSirdeba diferencireba.46 

saqarTvelos konstituciis me-14 muxlSi CamoTvlilia is niSnebi/safuZvle-

bi, romelTa mixedviT akrZalulia diskriminaciuli mopyroba: `yvela adamiani da-

badebiT Tavisufalia da kanonis winaSe Tanasworia, ganurCevlad rasisa, kanis fe-

risa, enisa, sqesisa, religiisa, politikuri da sxva Sexedulebebisa, erovnuli, 

eTnikuri da socialuri kuTvnilebisa, warmoSobisa, qonebrivi da wodebrivi 

mdgomareobisa, sacxovrebeli adgilisa.“ saqarTvelos sakonstitucio sasamar-

Tlo, msgavsad sxva qveynis sasamarTloebisa, aRmoCnda im sakiTxis ganmartebis wi-

naSe, amomwuravia, Tu ara konstituciis me-14 muxlSi mocemuli niSnebis CamonaT-

vali, anu SeiZleba Tu ara arsebobdes aseve sxva safuZvlebi arakonstituciuri 

diferencirebis kvalifikaciisaTvis.47 aRsaniSnavia, rom konstituciebSi diskri-

minaciis niSnebis CamoTvla xdeboda maT safuZvelze adamianebis diskriminaciis 

didi gamocdilebis arsebobis da aseTi mopyrobis gagrZelebis SiSis gamo.48 

2008 wlamde saqarTvelos sakonstitucio sasamarTlo iyenebda konstituci-

is me-14 muxlis viwro ganmartebas da gramatikuli meTodis gamoyenebiT adgenda, 

rom me-14 muxlSi amomwuravad iyo CamoTvlili diskriminaciis yvela safuZveli.49 

sasamarTlom mogvianebiT Secvala Tavisi midgoma da ganmarta, rom `me-14 muxli 

adgens ara mxolod kanonis winaSe Tanasworobis ZiriTad uflebas, aramed kanonis 

winaSe Tanasworobis fundamentur konstituciur princips“; `normis mizani gaci-

lebiT ufro masStaburia, vidre mxolod masSi arsebuli SezRuduli CamonaTva-

lis mixedviT diskriminaciis akrZalva.“50 sakonstitucio sasamarTlom aseve aR-

niSna, rom `niSnebis safuZvelze diferencireba warmoadgens diskriminaciis mome-

tebuli riskis matarebel SemTxvevebs da kanonmdeblisagan moiTxovs gansakuTre-

bul yuradRebas. Tumca es ar gamoricxavs adamianTa aragonivruli diferencire-

bis sxva SemTxvevebis arsebobas da maTi konstituciuri akrZalvis saWiroebas.“51 

                         
46  tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v.: adamianis uflebebi da 

saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 2013, 30. 
47  iqve, 35. 
48  eremaZe q., interesTa balansi demokratiul sazogadoebaSi, 2013, 169. 
49  tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v.: adamianis uflebebi da 

saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 2013, 37. 
50  saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis №2/1-392 gadawyve-

tileba saqmeze – `saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos par-
lamentis winaaRmdeg, II. p. I, ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., 
menabde v., adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samar-
Talwarmoebis praqtika, Tb., 2013, 36. 

51  saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis №2/1/473 gadawyve-
tileba, II. p. I, ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., ada-
mianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis 
praqtika, Tb., 2013, 36. 
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am ganmartebis Sedegad me-14 muxlis dacvis sfero mniSvnelovnad gafarTovda da 

warmoiSva uflebaSi Carevis gansxvavebuli SemTxvevebi.52 iseve rogorc saqarTve-

los konstitucia, saerTaSoriso aqtebi ar gansazRvravs diskriminaciis niSnebis 

amomwurav CamonaTvals da iyenebs daTqmas, rom diskriminacia dauSvebelia `nebis-

mieri sxva niSniT“, rac, Tavis mxriv, moqnils xdis diskriminaciasTan brZolas.53 

5.2. `diskriminaciis yvela formis aRmofxvris Sesaxeb“ saqarTvelos 
kanonis mniSvneloba kerZos samarTlisaTvis 

2014 wlis 7 maiss saqarTvelos parlamentma miiRo kanoni `diskriminaciis 

yvela formis aRmofxvris Sesaxeb“. am kanonma Tanasworobis dacvis konstituciu-

ri principebi kerZosamarTlebriv sivrceSi ganaTavsa. Sesabamisad, ibadeba kiTx-

vebi konstituciis me-14 muxlis horizontalur efeqtTan dakavSirebiT. rogor 

SeiZleba Tanasworobis ZiriTadi uflebis konstituciuri regulaciiT gajere-

buli kanonis gamoyeneba kerZoTa Soris? kanonis Sinaarsisa da struqturis ana-

lizi iZleva safuZvels varaudisas, rom am SemTxvevaSi Tanasworobis ZiriTad uf-

lebas pirdapiri moqmedebis Zala aqvs kerZo pirTa Soris. 

erTi SexedviT, kanoni uwyinari samarTlebrivi meqanizmia konstituciiT da-

culi Rirebulebebis ganmtkicebisaTvis. misi mizania `diskriminaciis yvela for-

mis aRmofxvra da nebismieri fizikuri da iuridiuli pirisaTvis saqarTvelos ka-

nonmdeblobiT dadgenili uflebebiT Tanasworad sargeblobis uzrunvelyofa.“54 

kanoni CamoTvlis diskriminaciis yvelaze gavrcelebul niSnebs, Tumca es Camo-

naTvali, iseve rogorc konstituciaSi mocemuli diskriminaciis niSnebi, ar aris 

amomwuravi.55 kanoni ganmartavs pirdapiri da arapirdapiri diskriminaciis cne-

bas56 da krZalavs ara mxolod maT, aramed nebismier qmedebas, romlebic miznad 

isaxavs piris iZulebas, waqezebas an xelSewyobas, ganaxorcielos mesame piris mi-

marT diskriminacia.57 kanoni gansazRvravs diskriminaciis aRmosafxvrelad gasa-

tarebeli RonisZiebebis valdebulebas.58 amasTan, mniSvnelovania, rom es samar-

Tlebrivi aqti Seicavs ZiriTad uflebaTa konstituciuri samarTlebrivi balan-

52  tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi da 
saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 2013, 40. 

53  ZamaSvili b., diskriminacia, rogorc samarTlebrivi kategoria da misi gamovlenis 
formebi, adamianis uflebaTa dacva da samarTlebrivi reforma saqarTveloSi, Tb., 
2014, 275. 

54   saqarTvelos kanoni `diskriminaciis yvela formis aRmofxvris Sesaxeb“, 07.05.2014, 
muxli 1. 

55   iqve. 
56   iqve, muxli 2, punqtebi: 2, 3. 
57   iqve, muxli 2, punqti 5. 
58   saqarTvelos kanoni `diskriminaciis yvela formis aRmofxvris Sesaxeb“, 07.05.2014,

muxli 4. 
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sis tests: diskriminaciis `romelime niSnis mqone piris an pirTa jgufis mier sa-

kuTari uflebebis ganxorcielebam/dacvam ar unda xelyos sajaro wesrigi, sazo-

gadoebrivi usafrTxoeba an/da sxvaTa uflebebi“.59 

rac mTavaria, kanonis moqmedebis sfero sakmaod farToa da vrceldeba ara 

mxolod sajaro dawesebulebebze, aramed organizaciebze, fizikuri da iuridiu-

li pirebis qmedebebze yvela sferoSi, magram mxolod im SemTxvevaSi, Tu es qmede-

bebi ar regulirdeba sxva samarTlebrivi aqtiT, romelic, Tavis mxriv, Sesabami-

sobaSi unda iyos diskriminaciis amkrZalav moTxovnebTan.60 aSkaraa, rom kerZo pi-

rebze kanonis moqmedebis gavrceleba badebs SekiTxvas adamianis ZiriTadi ufle-

bebis, kerZod, diskriminaciis konstituciuri akrZalvis horizontalur efeq-

tTan dakavSirebiT, vinaidan arsebiTi, praqtikuli mniSvneloba ar gaaCnia im 

faqts, ZiriTadi uflebebi gamoiyeneba Tavad konstituciiT, Tu damatebiTi saka-

nonmdeblo aqtiT, romelic imeorebs konstituciaSi mocemul regulacias. am Sem-

TxvevaSi, kerZo pirs ekisreba tvirTi, imoqmedos adamianis uflebaTa dacvis kon-

stituciuri Rirebulebebis gaTvaliswinebiT kerZo samarTlebriv sivrceSi, Ta-

visi pirovnebis ganviTarebis uflebis realizaciis dros. 

kanonSi aseve mocemulia diskriminaciisagan dacvis damatebiTi procesua-

luri garantiebi. kerZod, diskriminaciis aRmofxvrasa da Tanasworobis uzrun-

velyofaze zedamxedvelobis ganxorcieleba daevala saqarTvelos saxalxo dam-

cvels,61 xolo erT-erTi mTavari funqcia, romelic saxalxo damcvels daekisra, 

aris im fizikuri da iuridiuli pirebis an pirTa jgufis gancxadebebisa da saCiv-

ris ganxilvis valdebuleba, romlebic Tavs diskriminaciis msxverplad miiCne-

ven.62 saxalxo damcveli, saCivris ganxilvis Sedegad, gamoscems rekomendacias da 

mimarTavs Sesabamis organizacias msxverplis uflebebis aRdgenis mizniT.63 reko-

mendaciis gauTvaliswineblobis SemTxvevaSi, saxalxo damcvels SeuZlia, rogorc 

dainteresebulma pirma, mimarTos sasamarTlos administraciul-samarTlebrivi 

aqtis gamocemisa da qmedebis ganxorcielebis moTxovniT.64 

 agreTve mniSvnelovania, mtkicebis tvirTis ganawilebis regulacia momCi-

vansa da mopasuxes Soris, rac mniSvnelovnad umartivebs diskriminaciis potenci-

ur msxverpls diskriminaciis mtkicebiT process: momCivanma unda warudginos sa-

xalxo damcvels faqtebi da Sesabamisi mtkicebulebebi, romlebic diskriminaciu-

li qmedebis ganxorcielebis varaudis safuZvels iZleva, xolo, am varaudis war-

                         
59   saqarTvelos kanoni `diskriminaciis yvela formis aRmofxvris Sesaxeb“, 07.05.2014, 

muxli 5, punqti 3. 
60   iqve, muxli 3. 
61   iqve, muxli 6. 
62   iqve, muxli 6, punqti 2, qvepunqti `b“. 
63   iqve, muxli 6, punqti 2, qvepunqti `b“ , `v“. 
64   iqve, muxli 6, punqti 2, qvepunqti `z“. 
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moSobis SemTxvevaSi, mtkicebis tvirTi gadainacvlebs savaraudo diskriminaciu-

li qmedebis ganmaxorcielebel pirze.65 
 

5.3. evrokavSiris antidiskriminaciuli kanonmdeblobis mimoxilva 
 

evrokavSirSi, ukanaskneli wlebis ganmavlobaSi, miRebul iqna diskriminaci-

is amkrZalavi Semdegi direqtivebi: 1) 2000 wlis 29 ivniss direqtiva 2000/43/EC66, 

romelic mimarTulia rasisa da eTnikuri warmomavlobis niSniT diskriminaciis 

winaaRmdeg (e.w. `antirasizmis direqtiva“); 2) 2000 wlis 27 noembris direqtiva 

2000/78/EC67, romelic adgens saerTo CarCos dasaqmebisa da profesiis sferoSi 

Tanaswori mopyrobis uzrunvelyofisaTvis (e.w. `CarCo direqtiva“); 3) 2002 wlis 

23 seqtembris direqtiva 2002/73/EC68, romelic exeba qalebsa da mamakacebTan Ta-

naswor mopyrobas dasaqmebaze wvdomis, profesiuli ganaTlebisa da profesiuli 

winsvlis sferoSi, iseve rogorc SromiT pirobebTan mimarTebiT; 4) 2004 wlis 13 

dekembris direqtiva 2004/113/EC69, romelic emsaxureba qalebsa da mamakacebTan 
Tanaswori mopyrobis uzrunvelyofas saqonlisa da momsaxurebis miwodebis 
sferoSi.70 

rasizmis winaaRmdeg mimarTuli direqtiva 2000/43/EC – e.w. `antirasizmis di-

reqtiva“ aregulirebs rasobrivi da eTnikuri niSniT diskriminacias SromiT da 

socialur-samarTlebriv sakiTxebsa da im saqonliTa da momsaxurebiT, maT Soris 

sacxovrebliT, uzrunvelyofis sferoSi, romelic sajaro gankargvas eqvemdeba-

reba.71 

 2004/113/EC direqtiva uzrunvelyofs qalebsa da mamakacebTan Tanaswor 

mopyrobas saqonlisa da momsaxurebis miwodebis sferoSi. is imeorebs „antirasiz-

mis direqtivis“ struqturas da krZalavs sqesobrivi niSniT diskriminacias im sa-

qonlisa da momsaxurebis miwodebis sferoSi, romelic sajaro SeTavazebas eqvem-

                         
65   saqarTvelos kanoni `diskriminaciis yvela formis aRmofxvris Sesaxeb“, 07.05.2014, 

muxli 8, punqti 2. 
66  Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between 

persons irrespective of racial or ethnic origin , Official Journal L. 180, 19/07/2000,0022-0026. 
67  Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 

employment and occupation, Official Journal L. 303 , 02/12/2000,0016 – 0022. 
68  Directive 2002/73/EC of the European Parliament and of the Council of 23 September 2002 amending 

Council Directive 76/207/EEC on the implementation of the principle of equal treatment for men and women 
as regards access to employment, vocational training and promotion, and working conditions, Official 
Journal L 269 , 05/10/2002, 0015-0020. 

69   Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment bet-
ween men and women in the access to and supply of goods and services, Official Journal of the European 
Union, 21.12.2004 L 373/37. 

70  Repgen T.,Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskrimi-
nierung, 2007, 20. 

71  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-
beitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 127. 
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debareba. amasTan, direqtiva gamoricxavs mowesrigebis sferodan piradi da oja-

xuri cxovrebis da mis konteqstSi arsebul transaqciebs. 

 `antirasizmis direqtivisagan“ gansxvavebiT, Tanaswori mopyrobis `CarCo 

direqtiva“ uSvebs gamonaklis SemTxvevebSi araTanaswor mopyrobas. aq moiazreba 

dazRvevis sferoSi arsebuli specifikuri sagamonakliso SemTxvevebi da aseve 

iseT SesrulebasTan dakavSirebuli SezRudvebi, romlebic ganxorcielda `pirov-

nebis Sefasebis“ gareSe, iseve rogorc garigebebi, romlebic dakavSirebulia pi-

radi, ojaxuri cxovrebisa da ganaTlebis sferoebTan. aq ki moiazreba iseTi dawe-

sebulebebi, rogorebicaa: qalTa TavSesafrebi, miSenebuli binisa Tu oTaxis gam-

qiraveblebi. aseve, SesaZlebelia, am kategoriaSi kerZo klubebic moiazrebodes. 

ra Tqma unda, diskriminaciuli mopyroba nebadarTulia, Tuki gansxvavebuli 

mopyroba emsaxureba legitimur mizans, xolo uTanasworo mopyroba am miznisaT-

vis saWiro da Sesabamisi saSualebaa. 

2002/73/EC direqtiva uzrunvelyofs genderul Tanasworobas SromiTsamar-

Tlebriv sferoSi. direqtivas cota siaxle Tu Semoaqvs sqesTa Soris Tanaswori 

mopyrobasTan dakavSirebiT. samagierod, dasaqmebis sferoSi antirasizmis direq-

tivasTan erTad aqtiurad moqmedebs e.w. `CarCo direqtiva“. damsaqmeblebs ekrZa-

lebaT dasaqmebis msurvelTa pirdapir an arapirdapir diskriminacia rogorc sqe-

sobrivi niSniT, ise rasobrivi, eTnikuri warmomavlobis, religiuri Sexedulebe-

bis an msoflmxedvelobis, SezRuduli unarebis, asakis an seqsualuri orientaci-

is gamo. es ori direqtiva gansazRvravs SedarebiT farTo gamonaklisebs diferen-

cirebuli mopyrobisaTvis. es aris SemTxvevebi, rodesac zemoaRniSnuli niSniT 

uTanasworo mopyroba saqmianobisa an misi pirobebis SesrulebisaTvis `arsebiTi 

da gadamwyveti“ mniSvnelobis matarebelia. magaliTad, diskriminaciad ar CaiT-

vleba Savkanian msaxiobTa monawileoba filmSi, romelic exeba aSS-is 50-60-iani 

wlebis samoqalaqo moZraobas. gansakuTrebul gamonaklisebs adgens `CarCo di-

reqtiva“ religiisa da msoflmxedvelobis niSniT diskriminaciis SemTxvevaSi, ro-

desac igi xorcieldeba saeklesio damsaqmeblisa da sxva organizaciebis mier, ro-

melTa saqmianobac dafuZnebulia religiasa da konkretul msoflmxedvelobaze. 

specialuri gamonaklisebis farTo speqtrs moicavs es direqtiva, aseve, asakob-

riv diskriminaciasTan dakavSirebiT, Tumca aqac uTanasworo mopyrobis gamamar-

Tlebeli formula igivea: igi unda emsaxurebodes legitimur mizans, gansakuTre-

biT, dasaqmebis politikidan, dasaqmebis bazrisa da profesiuli ganaTlebidan ga-

momdinare, iyos am miznis Tanazomieri da misi miRwevis aucilebeli saSualeba.72 

evrokavSiris am direqtivebis zogadi analizis Sedegad SegviZlia davas-

kvnaT, rom evrokavSiris antidiskriminaciuli programa exeba diskriminaciis ak-

rZalvas rasis, eTnikuri warmomavlobis da sqesis niSniT dasaqmebisa da profesi-

is, ganaTlebisa da socialuri uzrunvelyofis sferoSi, iseve rogorc nebismieri 

                         
72   Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-

beitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 129-133. 
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saxis diskriminaciis akrZalvas sajarod SeTavazebul Sesrulebaze wvdomis sfe-

roSi. rac Seexeba Sromis samarTlis sferos, aq diskriminaciis safuZvlebi far-

Tovdeba da moicavs diskrminaciis akrZalvas religiis, msoflmxedvelobis, SezR-

uduli SesaZleblobebis, asakisa da seqsualuri orientaciis niSniT.73 rogorc 

Cans, evrokavSiris kanonmdebloba Seexeba mxolod konkretul sferosa da konkre-

tuli niSniT diskriminacias, misi moqmedebis areali ar aris iseTi farTo, ro-

gorc misi qarTuli analogis. miuxedavad amisa, evropeli mecnierebi xedaven di-

reqtivebis politikaSi farul safrTxeebs arCevanis Tavisuflebis winaaRmdeg, 

vinaidan diskriminaciis safuZvlebis gafarToeba martivad SesaZlebelia imave 

principiT. magaliTad, konkretuli sportuli gaerTianebis wevroba SeiZleba 

diskriminaciis erT-erT niSnad ganisazRvros. kritikosTa azriT, am SemTxvevaSi, 

fantazias ar gaaCnia racionaluri sazRvrebi.74 garda amisa, zogierT avtors miaC-

nia, rom direqtivebSi mocemuli farTo moculobisa da bundovani xasiaTis saga-

monakliso normebi moqmedebs samarTlebrivi usafrTxoebis moTxovnaTa winaaR-

mdeg.75 

mtkicebis tvirTis Sebrunebis wesi dazaralebulis sasargeblod, rogorc 

Cans, qarTvelma kanonmdebelma evropuli gamocdilebis gaziarebiT miiRo. iseve 

rogorc qarTul kanonmdeblobaSi, direqtivebis mixedviT, diskriminaciis 

msxverplma sasamarTlos winaSe unda warmoadginos iseTi mtkicebulebebi, rom-

lebic am ukanasknels ganxorcielebuli diskriminaciis Sesaxeb eWvs gauCens, xo-

lo Semdgom mtkicebis tvirTi mopasuxeze gadainacvlebs — man unda gaaqarwylos 

sasamarTlos eWvebi.76 am regulaciis uzarmazari mniSvneloba aseTia: Tuki sacx-

ovreblis, kreditisa da sxva momsaxurebis momTxovn ganmcxadebels `saxeze awe-

ria“ sakuTari eTnikuri warmomavloba, xelSekrulebis dadebaze uarismTqmel 

mimwodebels ekisreba Tavisi gadawyvetilebis ganmartebis valdebuleba. igi sa-

valdebulo wesiT xdeba `eWvmitanili“, rodesac misi arCevani sxva eTnikuri war-

momavlobis pirovnebaze Cerdeba, an, rodesac, ubralod, uars ambobs xelSekru-

lebis dadebaze. aseT dros man sasamarTlos darwmunebis mizniT unda amtkicos, 

rom ar daurRvevia Tanaswori mopyrobis debulebebi.77 

individebis Tavisufleba yovelTvis dakavSirebulia pasuxismgeblobis 

principTan. TviTgamorkvevis uflebis gamoyenebis Sedegebis tvirTic mis subieq-

tebs ekisrebaT. mtkicebis tvirTis Sebrunebis wesic SesaZloa amis gamoxatule-

                         
73  Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskrimi-

nierung, 2007, 22. 
74   iqve, 40. 
75  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Arbeit-

srecht, Vertragsfreiheit und Diskriminierung,2007, 135. 
76  Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskri-

minierung, 2007, 37. 
77  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-

beitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 127-128. 
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bad iqnes miCneuli. marTalia, samoqalaqo samarTlisaTvis ukve cnobilia mtkice-

bis tvirTis Sebrunebis meqanizmi, magram aseT SemTxvevebSi, movales, rogorc we-

si, aRebuli aqvs Tavis Tavze SesrulebasTan dakavSirebuli riskebi.78 mtkicebis 

tvirTis amgvarma gadanawilebam SesaZloa, ganmcxadeblisaTvis uaris Tqma yovel-

Tvis dasabuTebis saWiroebas dauqvemdebaros, rodesac igi gamoamJRavnebs iseT 

maxasiaTeblebs, romlebic diskriminaciis niSnebSia CamoTvlili da Secnobadia 

meore mxarisaTvis. aseTi varaudi savsebiT misaRebia saqonlis brunvis iseT sfe-

roSi, sadac mniSvneloba ar aqvs pirad Tvisebebs. sruliad gansxvavebulia Sem-

Txveva, rodesac xelSekrulebis mxaris piradi Tvisebebi Tavis rols asrulebs da 

erTgvari, pirovnul ndobaze dafuZnebuli urTierToba yalibdeba. aseT dros ga-

dawyvetileba damokidebulia subieqtur da metad iracionalur faqtorebze — 

dawyebuli garegnobiT, damTavrebuli komunikaciis unariT. mtkicebis tvirTis 

regulacia Seuferebelia gansakuTrebiT sacxovreblis qiravnobisa da Sromis sa-

marTlis sferosTvis. Tuki gamqiravebeli airCevs feradkanian damqiravebels imi-

saTvis, raTa Tavi aaridos eWvs diskriminaciis Sesaxeb, am gziT igi ganaxorcie-

lebs diskriminacias TeTrkanianTa mimarT. xolo, Tuki igi gadawyvetilebas mii-

Rebs damqiraveblis Semosavlis gaTvaliswinebiT, dgas arapirdapiri diskrimina-

ciis ganxorcielebis riski. amgvari midgomiT gadawyvetilebebi aRar eqvemdeba-

reba arc racionalurobas da, Sesabamisad, aRarc humanurobis kriteriumebs. ga-

modis, rom gadawyvetileba miRebul unda iqnes an gancxadebis wardgenis drois 

mixedviT, an, saerTod, kamaTlis meSveobiT. garda amisa, SesaZloa, amgvari mowes-

rigebiT miviRoT Sedegi, romelic iseTi poziciisTvisac ki, sadac pirovnuli 

Tvisebebi umniSvneloa, damsaqmebeli aRar moiwvevs gasaubrebaze pirs diskrimi-

naciis potenciur msxverplTa wridan.79 

evrokavSiris direqtivebi ar adgens sanqciebs diskriminaciuli qmedebisaT-

vis, maT Soris, arc kontrahirebis iZulebas, rac, Tavis mxriv, SeuTavsebeli iqne-

boda anglosaqsur samarTalTan.80 direqtivebSi arc is aris aRniSnuli, rom san-

qcia diskriminaciuli qmedebisaTvis samoqalaqosamarTlebrivi xasiaTis unda 

iyos, Tumca xazi esmis zianis anazRaurebis gamoyenebis SesaZleblobas. direqti-

vebi, ubralod, moiTxovs qmediT, Tanazomier da amkrZalavi xasiaTis sanqciebs.81 

evrokavSiris antidiskriminaciuli programis implementaciis Sedegad ger-

maniam miiRo `zogadi kanoni Tanaswori mopyrobis Sesaxeb“ (`Allgemeines Gleich-
behandlungsgesetz~)82, romelic ukve aqtiurad gamoiyeneba sasamarTlo praqtikaSi, 

                         
78  Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskrimi-

nierung, 2007, 41-42. 
79  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-

beitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 147-150. 
80  Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskrimi-

nierung, 2007, 36. 
81  Lobinger T.,Vertragsfreiheit und Diskriminierungsverbote, Privatautonomie im modernen Zivil-und Ar-

beitsrecht”, Vertragsfreiheit und Diskriminierung, 2007, 130-132. 
82  Allgemeines Gleichbehandlungsgesetz, 14.08.2006. 
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maT Soris, saxelSekrulebo davebSi. am kanonze dayrdnobiT, 2013 wlis 14 agvis-

tos saintereso gadawyvetileba gamoitana hanoveris saolqo sasamarTlom. man 

daakisra Ramis klubs 1000 evros odenobis araqonebrivi zianis anazRaureba moqa-

laqis mimarT, romelic ar SeuSves am klubSi qurTuli eTnikuri warmomavlobis 

gamo. diskriminaciis msxverpls klubSi Sesvlaze uari uTxres im safuZvliT, rom 

klubis menejments ar surda, SenobaSi daeSva mamrobiTi sqesis ucxoeli. mtkice-

bulebebis gamokvlevis Sedegad dadginda, rom mamakacebi, savaraudo migraciuli 

warsulis gareSe, uproblemod Sevidnen klubSi. sasamarTlom Tavisi gadawyveti-

lebiT daadgina, rom aseTi qmedebis ganmeorebis SemTxvevaSi klubs daekisreboda 

jarima 250 000 evros odenobiT.83 aseve, kelnis mesame instanciis sasamarTlom ga-

moitana gadawyvetileba afrikuli warmomavlobis wyvilis sasargeblod, romel-

sac uari uTxra aaxenis erT-erTma saxlmmarTvelobam binis miqiravebaze maTi ka-

nis feris gamo. saxlmmarTvelobas daekisra 5 065 evros odenobis araqonebrivi 

zianis anazRaurebis valdebuleba. sasamarTlom daadgina personaluri araqoneb-

rivi uflebebis darRveva — diskriminaciis msxverplTa Rirsebis Selaxva.84 ase 

rom, savsebiT SesaZlebelia, momavalSi, saqarTvelos sasamarTlos praqtikaSic 

gaCndes `diskriminaciis yvela formis aRmofxvris Sesaxeb“ saqarTvelos kanonisa 

da samoqalaqo kodeqsis me-18 muxlis me-2 nawilis kombinaciiT miRebuli gadawy-

vetilebebi, romlebic icavs kerZo pirebs Rirsebis Semlaxveli diskriminaciisa-

gan. 

5.4.  diskriminaciis akrZalvis funqciebi da maTi mniSvneloba 
saxelSekrulebo samarTlisaTvis 

diskriminaciis akrZalvas sami ZiriTadi funqcia miewereba: adamianis Rirse-

bis dacva, samarTliani qonebrivi ganawileba da aRmzrdelobiTi funqcia. sainte-

resoa, rogor Seesabameba TiToeul am mizans Tavad antidiskriminaciuli kanon-

mdebloba da ra mniSvnelobis matarebelia maTi ganxorcieleba saxelSekrulebo 

samarTlisaTvis. 

5.4.1. diskriminaciis akrZalva, rogorc adamianis Rirsebis dacva 

antidiskriminaciuli kanonmdeblobis gamoyenebisas, samoqalaqo samarTlis 

wesrigi reagirebs dacvis zogadi xasiaTis meqanizmebiT. pirvel rigSi, aq moiaz-

reba personaluri araqonebrivi uflebis — Rirsebis — dacva85 konkretuli jgu-

febis personaluri araqonebrivi uflebebis winaaRmdeg mimarTuli, `uzneo“ qme-

83  Das Urteil des Amtsgerichts Hannover vom 14.08.2013 (Az.: 462 C 10744/12). 
84  AZ: OLG Köln, 24 U. 51/09. 
85  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-

beitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 141-142. 
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deba ugzavnis am jgufis wevrs signals, rom igi ar aris sasurveli, rogorc sazo-

gadoebis srulfasovani wevri da, Sesabamisad, ver miiRebs monawileobas sazoga-

doebrivi cxovrebis konkretul sferoSi. am SemTxvevaSi, saqme gvaqvs adamianebis 

Rirsebis dakninebasTan.86 

garda amisa, Rirsebis dacvasTan dakavSirebiT, unda aRiniSnos, rom evrokav-

Siris direqtivebi ar Seicavs ganmasxvavebeli niSnebis amomwurav CamonaTvals. 

direqtivebis mier dasaxelebul niSnebSi asaxulia yvelaze xSiri da aSkara socia-

luri molodinebi. Tumca personaluri araqonebrivi dacvis sferoSi SeiZleba 

moxvdes ara mxolod genderuli an eTnikuri safuZvliT ganxorcielebuli dis-

kriminacia, aramed, aseve, iseTi niSnebiT ganxorcielebuli diskriminacia, rogo-

rebicaa: sxeulis moculoba, Tvalis feri, gamometyveleba an metyvelebis defeq-

ti. miuxedavad amisa, ar aris saWiro aseTi SemTxvevebis sruli katalogis Camoya-

libeba, Tuki daculi sikeTe naTlad iqneba gansazRvruli, xolo diskriminaciis 

akrZalvis mniSvnelovani amosavali wertilebi — martivad Secnobadi. 

qarTuli kanonmdeblobisagan gansxvavebiT, evrokavSiris direqtivebSi Sei-

niSneba ara mxolod diskriminaciis safuZvlebis deficiti, aramed, aseve, diskri-

minaciuli qcevis gansazRvrebis naklovanebebi. evrokavSiris direqtivebi ganixi-

lavs diskriminaciul qmedebas mxolod mimwodeblebisa da damsaqmeblebis (xel-

Sekrulebis Zlieri mxaris) mxridan, Tumca ar ganixileba iseTi qmedebebi, romle-

bic momdinareobs momxmareblis an dasaqmebulis qmedebidan. magaliTad, ganmcxa-

debeli ar Tanxmdeba SemoTavazebul poziciaze dasaqmebas mxolod imitom, rad-

gan misTvis mogvianebiT cnobili gaxda, rom damsaqmebeli qalia an momxmarebeli 

uars ambobs xelmowerisaTvis gamzadebuli xelSekrulebis dadebaze, vinaidan 

mimwodebeli gansxvavebuli eTnikuri warmomavlobis aris. ase rom, evrokavSiris 

antidiskriminaciuli programa srulad ver uzrunvelyofs mis mTavar mizans — 

samarTlebrivi sazogadoebis yvela wevrisaTvis personaluri araqonebrivi uf-

lebebis Tanasworad dacvas. aseTi midgoma, SesaZloa, gamarTlebuli iyos im sa-

fuZvliT, rom momxmareblis mier diskriminacia ar aris mxedvelobaSi misaRebi, 

vinaidan mimwodebeli `sabazro Zalauflebis“ matarebelia. rogorc Cans, aseTi 

midgomis gaTvaliswinebiT, samSeneblo kompaniam ar unda uTxras eTnikuri umci-

resobis warmomadgenel muSebs uari dasaqmebaze, magram SeuZlia, ganaxorcielos 

diskriminacia samSeneblo masalis mimwodeblebis mimarT. Sesabamisad, miuxedavad 

imisa, rom ucxoeli mimwodebeli yidis yvelaze iaf da xarisxian samSeneblo masa-

las, samSeneblo kompanias SeuZlia, dasabuTebis gareSe uari uTxras mimwodebels 

xelSekrulebis dadebaze.87 

zemoaRniSnul kritikas ver daeqvemdebareba qarTuli kanonmdebloba, rome-

lic, Tavisi naklovanebebis miuxedavad, Tanasworad icavs xelSekrulebis orive 

mxaris Rirsebas. 

                         
86   Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-

beitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 120. 
87  iqve, 143-146. 
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saxelmwifosagan gansxvavebiT, kerZoTaTvis nebadarTulia, arsebiTi safuZ-

vlis gareSe moaxdinon diferencireba garigebis dadebis dros. Tumca amisaTvis 

iseTi saSualeba unda airCion, rom ar daazianon im pirTa Rirseba, romelTa xil-

vac ar surT xelSekrulebis meore mxared.88 sxva SekiTxvaa, Tu ramdenadaa SesaZ-

lebeli Rirsebis dacva kontrahirebis iZulebiT, radgan nebis sawinaaRmdegod 

xelSekrulebis Sesruleba xSirad, SesaZloa, ar iyos Rirebulebis matarebeli.89 

 ase rom, Tuki samoqalaqo brunvidan gamomdinare, momxmareblis Rirebuleba 

ganisazRvreba ara misi pirovnuli TvisebebiT, aramed misi finansuri SesaZleb-

lobebiT, ufro advilia, davadginoT piradi araqonebrivi uflebebis darRveva. 

xolo, rodesac piris avtoriteti daeqvemdebareba SemTavazeblis zogad socia-

lur gamocdilebasa da Sexedulebebs, unda Sefasdes xelSekrulebis mizani. Tuki 

ver moxdeba am miznis dadgena an mizani da mimwodeblis saqcieli urTierTSeusa-

bamoa, saxezea personaluri araqonebrivi uflebebis darRveva, vinaidan am Sem-

TxvevaSi xelSekrulebaze uaris Tqma emsaxureba ara sakuTar uflebebsa da inte-

resebs, aramed, ubralod, saSualebaa sxvaTa uflebebsa da interesebSi CarevisaT-

vis.90 

 
5.4.2. samarTliani qonebrivi ganawilebisa da integraciis politikiT 

motivirebuli diskriminaciis akrZalva 
 

 Rirsebis damcveli diskriminaciis akrZalvisagan SegviZlia ganvasxvaoT ga-

nawilebisa da integraciis politikiT motivirebuli diskriminaciis akrZalva — 

aq saxezea ara Semdgari samarTlebrivi poziciebis dacva, aramed, ufro metad, 

axali realobisaken swrafva. kerZo samarTlebriv sferoSi diskriminaciis ak-

rZalvis mizania im pirTa jgufebis xelSewyoba, romlebic bazarze pirovnuli 

Tvisebebis gamo uaryofiT zegavlenas ganicdian an uWirT, sakuTari ZalebiT moi-

povon zemoaRniSnuli pozicia. aseTi saxis diskriminaciis akrZalvis miRma dgas 

socialuri saxelmwifos principi. diskriminaciis akrZalvis es funqcia gulis-

xmobs im pirebis ekonomikuri da sazogadoebrivi monawileobis gaumjobesebas, 

romlebic arsebiTi nakliT arian `dajildoebulni“. 91 

imisaTvis, raTa Tavisuflebisa da Tanasworobis konstituciuri postula-

tebi azrian da sicocxlisunarian urTierTobaSi movides, pirvel rigSi, isini un-

da realizdes sxvadasxva samarTlebriv qvesistemaSi: kerZo samarTlis qvesiste-

maSi batonobs Tavisuflebis samarTlebrivi principi, xolo sajaro samarTlis 

                         
88  Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskri-

minierung, 2007, 91-92. 
89   iqve,88. 
90  Lobinger T.,Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Arbeit-

srecht, Vertragsfreiheit und Diskriminierung, 2007, 142-143. 
91  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-

beitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 121-122. 



 
 

s. qeraSvili,  diskriminaciis akrZalvis mniSvneloba saxelSekrulebo TavisuflebisaTvis 

 

 261

qvesistemaSi, piriqiT, gabatonebulia Tanasworobis principi. mxolod es Seefe-

reba lokiseul dabadebiT Tanasworobaze dafuZnebul Tanaswori Tavisuflebis 

gagebas. is principi, rom mxolod saxelmwifo da ara kerZo pirebi SeboWilia Ta-

naswori mopyrobis moTxovniT, TanxvedraSia Tanamedrove Tavisufal saxelmwi-

foebriv gagebasTan. kerZo samarTlisaTvis ucxoa ganawilebisa da integraciis 

politikiT motivirebuli Tanaswori mopyrobis valdebuleba, Tumca amaze SeiZ-

leba fiqri maSin, rodesac kerZo qmedebas ar udevs safuZvlad ormxrivi Tavisuf-

leba. es aris gansakuTrebiT TvalsaCino im SemTxvevaSi, rodesac xelSekrulebis 

erT-erTi mxare moipovebs Zalauflebas eqsistencialuri mniSvnelobis sikeTeze, 

xolo Sesrulebaze uaris Tqmis SemTxvevaSi, ar arsebobs sxva mimwodebeli. aq, 

pirvel rigSi, moiazreba monopoliis mqone mimwodeblebis mier eqsistencialuri 

mniSvnelobis sikeTis miwodebis Sesaxeb xelSekrulebis dadebis valdebuleba 
(Kontrahierungszwang). Tumca, rogorc evrokavSirSi moqmedi direqtivebi, ise saqar-

Tvelos kanoni `yvela formis diskriminaciis aRmofxvris Sesaxeb“ afarToebs Ta-

vianTi moqmedebis sferos aseTi konstruqciis miRma. 

es yovelive ar niSnavs imas, rom ganawilebisa da integraciis politikiT mo-

tivirebuli miznebis misaRwevad kerZo pirebi saerTod ar gamoiyeneba. ra Tqma un-

da, saerTo keTildReobaSi sazogadoebis wevrebmac Tavisi wvlili unda Seitanon 

da es SeiZleba moxdes zustad kerZo samarTliT dacul sikeTeTa msxverplad Se-

wirvis gziT. amis magaliTi SeiZleba iyos gadasaxadebisa da mosakreblis sistema, 

rac avtomaturad iwvevs Carevas kerZo sferoSi — qoneba araferia, Tu ara materi-

alizebuli Tavisufleba. 

samarTliani ganawilebis politikiT motivirebuli Careva kerZoTa sferoSi 

moiTxovs, rom aRniSnuli moeqces ZiriTadi uflebebis SezRudvis konstituciur 

kriteriumebSi: kerZod, Careva unda iyos legitimuri miznis miRwevis adekvaturi 

da Sesaferisi saSualeba.92 

amasTan, gasaTvaliswinebelia is kritika, rom mowyvladi jgufis wevrebTan 

xelSekrulebis dadebis, Tundac arapirdapiri iZuleba, rogorc wesi, ar aris Se-

sabamisi saSualeba aseTi jgufebis sazogadoebriv cxovrebaSi monawileobis gasa-

umjobeseblad. `sabazro naklis“ gamosworeba SeiZleba ganaTlebiT, finansuri 

daxmarebiTa da wamaxalisebeli sistemebis SeqmniT. saxelmwifo am miznis misaRwe-

vad, xSir SemTxvevaSi, sajarosamarTlebriv saSualebebs mimarTavs. Tumca es zo-

mebi uaryofiTad moqmedebs kerZo investorebze. izrdeba ra zarali da saproce-

so xarjebi, investorebi deben Tanxas sxva sferoSi, rac uaryofiTad aisaxeba Ta-

vad samarTliani ganawilebis politikaze.93 ekonomikuri Tavisufleba keTildRe-

obis sawindaria. Tumca, antidiskriminaciuli kanonmdeblobis kritikosTa az-

riT, diskriminaciis akrZalva ama Tu im sferoSi afrTxobs investorebs, rac aviw-

                         
92  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und 

Arbeitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 152-155. 
93   iqve,156. 
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roebs bazars da, Sesabamisad, masSi monawileobis Sansebs.94 problemaa aseve is 

crurwmenebi, romlebic resursebis mflobelebs mowyvladi jgufebis warmomad-

genlebze uyalibdebaT da romlis ganeitralebac saxelmwifo politikas iSvia-

Tad Tu SeuZlia.95 

ganawilebisa da integraciis politikis mxriv sainteresoa diskriminaciis 

sakiTxebi Sromis samarTlis sferoSi. magaliTisaTvis ganvixiloT diferencire-

bis akrZalva SromiTsamarTlebriv sferoSi sqesisa da SezRuduli SesaZleblobe-

bis gamo.96 qalebs emuqrebaT diskriminaciis safrTxe dedebis uflebebis dacvis 

specialuri reJimis gamo. saxelmwifo zomebi ver uzrunvelyofs am sferoSi efeq-

tian Sedegebs, vinaidan damsaqmebeli yvela SesaZlo xerxs gamoiyenebs, rom imoq-

medos sabazro racionalurobis midgomiT. igive problemebi iCens Tavs, rodesac 

damsaqmebeli valdebulia, gaiTvaliswinos SezRuduli SesaZleblobis pirebisaT-

vis specialuri samuSao pirobebi. rogorc Cans, am pirobebma SesaZloa, uaryofi-

Ti zegavlena moaxdinos mowyvladi jgufebis SromiT bazarze.97 rac ufro maRa-

lia socialuri mopyrobis fasi, miT ufro met saSualebas mimarTavs damsaqmebe-

li, raTa Tavi aaridos mowyvladi jgufebis dasaqmebas. ase rom, diskriminaciis 

akrZalvis kerZosamarTlebrivi saSualebebi ar aris sakmarisi maTi mdgomareobis 

SemsubuqebisaTvis SromiT bazarze.98 

cnobili amerikeli filosofosis, jon roulzis, azriT, kerZo samarTali, 

gansakuTrebiT saxelSekrulebo samarTali, uzrunvelyofs individebs Tanaswo-

ri SesaZleblobiT, imoqmedon sakuTari preferenciebis Sesabamisad. ase rom, ker-

Zo pirTa Soris arsebuli saxelSekrulebo urTierTobebi ar SeiZleba daeqvemde-

baros distribuciul midgomas. saxelSekrulebo transaqciaTa agregatulma 

efeqtma SesaZloa, gamoiwvios distribuciuli usamarTloba, romelic unda mo-

wesrigdes sajaro samarTliT, magram ara socialuri samarTlianobis dacvis val-

debulebis kerZoTa Tavs moxveviT.99 

distribuciuli zomebi, konkretuli ganawilebis efeqtis meSveobiT, sawyisi 

ideis mxriv, erTi SexedviT, samarTliania, vinaidan qoneba am gziT miewodeba imas, 

visac yvelaze metad esaWiroeba igi. rogorc `informaciuli sistema“, bazari 

cdilobs, es moTxovna sakuTar egoistur midgomas Seusabamos. maSin, rodesac 

aseTi sistema emsaxureba aramxolod arsebiTi moTxovnilebebis dakmayofilebas, 

resursebis samarTliani gadanawileba, SesaZloa, sulac SemTxveviTi iyos, adamia-

nis individualizmidan gamomdinare, — rac erTisTvis mniSvnelovania, umniSvne-

                         
94  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und 

Arbeitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 80-81. 
95  iqve, 156 -157. 
96   iqve, 159. 
97   iqve, 160. 
98   iqve, 162-163. 
99  Gutmann T., Theories of Contract and the Concept of Autonomy, Preprints and Working Papers for the 

Centre of Advanced Study in Bioethics, Münster 2013/55, 8, <www.uni-muenster.de>. 
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loa meorisTvis. Sesabamisad, qonebis egalitaruli ganawileba SesaZloa, sulac 

ar iyos kerZo pirTa individualuri moTxovnilebebis Sesabamisi.  

sakuTreba da xelSekruleba, udavod, sabazro ekonomikis konkurentuli wes-

rigis safuZvelia, Tumca `Zalebis Tavisufali TamaSi“ ver uzrunvelyofs qonebi-

sa da SesaZleblobebis egalitarul distribucias, vinaidan xelSekrulebis sis-

temaSi pirovnuli niWi, inteleqti, Sromisunarianoba da ukve arsebuli qonebrivi 

uTanasworoba, faqtobrivad, filtris gareSe moqmedebs. zogierTi avtori am sis-

temas xedavs rogorc sazogadoebis cxovrebis ekonomikuri pirobebis gaumjobe-

sebis funqciis matarebels, vinaidan masSi sakuTari sargebeli damokidebulia 

sxvaTa moTxovnilebebis dakmayofilebaze. es damokidebuleba ganapirobebs per-

manentul biZgs inovaciisaken, rac orientirebulia maqsimalurad farTo sazoga-

doebis dakmayofilebaze. aRniSnulis safuZvelze, zogierTi avtori, varaudobs, 

rom Tavad sistema mimarTulia diskriminaciis winaaRmdeg, vinaidan, adre Tu gvi-

an, momxmareblis pirovnuli Tvisebebi, rogorc garCevis kriteriumi, dakargavs 

Zalas. es ki gamoiwvevs diskriminaciis klasikur msxverplTa raodenobis Semcire-

bas, xolo individi dainaxavs Tavs rogorc yidvaunarian samizne jgufs.100 

ra Tqma unda, ar SeiZleba konkurenciaze orientirebuli wesrigis Crdilo-

vani mxareebis yuradRebis miRma datoveba. aseTi sistema warmoSobs aseve `wagebu-

lebs“ da moiTxovs `Sevsebas“, xolo saxelmwifoebrivi mxardaWera moiTxovs indi-

videbis monawileobas sazogadoebrivi resursebis ganawilebaSi.101 

 
5.4.3. diskriminaciis akrZalvis aRmzrdelobiTi funqcia 

 
ganasxvaveben aseve diskriminaciis akrZalvas, romelic ar emsaxureba arc 

sxvaTa Rirsebis dacvas da arc sazogadoebaSi monawileobis gaumjobesebazea 

orientirebuli, aramed, pirvel rigSi, misi funqcia axali socialuri da moralu-

ri Rirebulebebis Seqmnaa, romlis meSveobiT kerZo moTamaSeebi Sewyveten gadawy-

vetilebebis miRebisas mxolod pirad sargebelze orientacias da gamoiCenen mo-

ralur keTilgonierebasa da politikur koreqtulobas.102 ase rom, diskriminaci-

is akrZalvis erT-erTi daniSnuleba, garkveulwilad, eris aRzrdaa.103 gansakuT-

rebiT TvalsaCinoa es midgoma evrokavSiris yvelaze adreul, 2004 wlis 13 dekem-

bris direqtivaSi, romlis Sedegic iyo unificirebuli fasebis daweseba dazRve-

vis sferoSi. direqtiva uSvebs sadazRvevo anazRaurebis gansazRvrisas qalebsa 

da mamakacebs Soris uTanasworo mopyrobas mxolod gamonaklis SemTxvevebSi da 

                         
100   Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskrimi-

nierung, 2007, 105-107. 
101   iqve, 108. 
102  LobingerT.,Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und 

Arbeitsrecht, Vertragsfreiheit und Diskriminierung, 01.03.2007, 122. 
103  Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskri-

minierung, 2007, 77. 



samarTlis Jurnali, #1, 2017 

 264 

mkacri kontrolis qveS. am direqtivis me-5 muxlis mixedviT, aseT SemTxvevaSi, 

sqesi unda iyos dazRvevis sferosa da statistikur monacemebze dayrdnobiT, sa-

dazRvevos riskis Sefasebisas `ganmsazRvreli faqtori“. direqtivis mixedviT, 

mzRvevels ekisreba `moraluri valdebuleba“, sakuTari ekonomikuri gaTvlebis 

winaaRmdeg uzrunvelyos sqesTa Soris Tanaswori mopyroba. kanonmdebeli Seeca-

da, axali normebiT Seecvala sazogadoebrivi realoba da am gziT Seeqmna `anti-

diskriminaciuli kultura sadazRvevo sferoSi“.104 

ra Tqma unda, diskriminaciis amkrZalavi kanonmdeblobis mizania cnobiere-

bis amaRleba. kanonmdeblis mier eris aRzrda kargi tradiciaa, romlis winaaR-

mdeg cota argumenti Tu moiZebneba. problemuri sakiTxia, amgvari aRzrdis gziT 

Tavisuflebis SezRudva.105 socialuri moraliT motivirebuli diskriminaciis ak-

rZalvis pirdapiri samiznea Tavisufleba, rogorc aseTi. igi `kerZo piris“ cnebis 

winaaRmdeg aris mimarTuli, vinaidan individi iZulebuli xdeba, daemorCilos 

uzenaes (administraciul) morals. am gziT antagonizmi saxelmwifosa da sazoga-

doebas Soris iSleba, kerZo sfero xdeba politikuri, xolo TviTgamorkvevis Ta-

visuflebis principis gaqroba cxovrebis arsebiTi sferoebidan qmnis totalita-

ruli saxelmwifo wyobis Camoyalibebis safrTxes. aseTi Sedegebis Tavidan asaci-

leblad saxelmwifos isRa darCenia, ganaTlebisa da waxalisebis proeqtebiT xeli 

Seuwyos imas, rom kerZo pirebma Tavisuflad miiRon moralurad swori da poli-

tikurad koreqtuli gadawyvetilebebi. 

garda amisa, aRsaniSnavia, rom evrokavSiris diskriminaciis amkrZalav poli-

tikas akritikeben, vinaidan igi mimarTulia, pirvel rigSi, damsaqmebelsa da mim-

wodebelze, saqonlisa da momsaxurebis bazarze da, rogorc wesi, sawarmoebze, xo-

lo sazogadoebis danarCen nawils SeuZlia, gaagrZelos cxovreba `araswori mora-

liT“. amgvari midgomiT, sazogadoebaSi moralis dacviT datvirTulia mxolod 

`SerCeuli“ jgufebi.106 

6. ori TanabarmniSvnelovani uflebis konfliqti

kontrahentis arCevanis Tavisuflebisa da diskriminaciis akrZalvis maregu-

lirebeli kanonmdeblobis analizi aucileblad saWiroebs dapirispirebuli Zi-

riTadi uflebebis dabalansebis sakiTxis ganxilvas.107 

104  Lobinger T.,Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und 
Arbeitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 122-125. 

105  Repgen T., Antidiskriminierung – die Totenglocke des Privatrechts läutet, Vertragsfreiheit und Diskri-
minierung, 2007, 78. 

106  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Arbeit-
srecht, Vertragsfreiheit und Diskriminierung, 2007, 164-167. 

107  Collins H., The Vanishing Freedom to Choose a Contractual Partner, Law and Contemporary Problems, 76 
(2), 2013, 74. 
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dabalanseba nacnobi praqtikaa, rogorc erovnuli sakonstitucio sasamar-

TloebisaTvis, ise kvazikonstituciuri sasamarTloebisaTvis.108 umetesoba Ziri-

Tadi uflebebisa ar aris absoluturi xasiaTis. maTi SezRudva savsebiT SesaZle-

belia, Tuki Careva „aucilebelia demokratiuli sazogadoebisaTvis“ gansazRvru-

li legitimuri miznis misaRwevad. es miznebi moicavs TiTqmis yvela SesaZleblo-

bas, romlis safuZvelzec SeiZleba SeizRudos adamianis ufleba. Careva unda iyos 

aucilebeli, winaswar gansazRvruli da zusti sazogadoebrivi miznis misaRwe-

vad.109 

 miuxedavad `balansis testis“ aqtiuri gamoyenebisa, igi sadavo sakiTxia sa-

marTlisa da politikuri mecnierebebis Teoretikosebs Soris. am debatebis erT-

erTi wamyvani monawileni arian robert aleqsi da iurgen habermasi. habermasis az-

riT, uflebebs Soris arsebuli urTierToba da sazogadoebrivi mizani dabalan-

sebas dayavs politikur argumentebamde. misi azriT, es midgoma tovebs konsti-

tuciur uflebebs, Tavisi „mkacri upiratesobis“ gareSe, sxva faqtorebTan mimar-

TebiT. sxva sityvebiT, ver xorcieldeba individualuri uflebebis gamocalkeve-

ba sajaro politikidan. garda amisa, misi azriT, ar arsebobs racionaluri stan-

drati, romlis mixedviT mosamarTleebi daaregulirebdnen konkurirebad poli-

tikur miznebs. Sesabamisad, aseTi meTodiT miRebuli gadawyvetileba iqneba mi-

kerZoebuli an Seusabamo CveulebiT standartebsa da ierarqiebTan. garda amisa, 

habermasis azriT, am gziT xorcieldeba marTlmsajulebis gatana samarTlebrivi 

mowesrigebis sivrcidan araregulirebad marTlmsajulebis diskreciaSi. ase rom, 

„balansis testis“ mowinaaRmdegeTa azriT, igi aris samarTlis araracionaluri 

da aralegitimuri ugulebelyofa mikerZoebuli sasamarTlo diskreciis sasar-

geblod, romlis gamarTlebac SeuZlebelia demokratiis, adamianis uflebebis pa-

tiviscemisa da samarTlis uzenaesobis WrilSi.110 

„balansis testis“ momxreni icaven koncefcias im argumentiT, rom misi saTa-

nadod gagebiTa da gamoyenebiT sulac ar viRebT araracionalur an aralegiti-

mur Sedegebs.111 robert aleqsis azriT, individualuri uflebebis sajaro inte-

resebTan mimarTebiT dabalanseba gardauvali procesia da Tuki mas saTanadod 

gamoviyenebT, igi savsebiT legitimuri da racionaluria. aleqsis azriT, konsti-

tuciur uflebebsa da sazogadoebriv miznebs aqvT `principebis“ xasiaTi, xolo 

miznebi, romelTac es `principebi“ ganamtkicebs, unda iqnes maqsimalurad reali-

zebuli samarTlebrivi da faqtobrivi SezRudvebis farglebSi. aleqsis mixedviT, 

nebismieri konstituciuri principis optimizacia gulisxmobs mis srul realiza-

                         
108  Greer S., “Balancing” and the European Court of Human Rights: A Contribution to the Habermas-Alexy De-

bate”, The Cambridge Law Journal, Vol. 63, №2, 2004, 413. 
109  Kay R. S., The European Convention on Human Rights and the Control of Private Law, European Human 

Rights Law Review, Issue 5, 2005, 476. 
110  Greer S., “Balancing” and the European Court of Human Rights: A Contribution to the Habermas-Alexy 

Debate, the Cambridge Law Journal, Vol. 63, №2, 2004, 413-414. 
111   iqve, 413. 
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cias, rodesac sxva sawinaaRmdego principi ar uwevs mas winaaRmdegobas. principe-

bis konfliqtis racionalurad gadaWra ki SesaZlebelia maTi urTierTdabalanse-

biT, `Tanazomierebis principis“ gamoyenebiT, rac, Tavis mxriv, Sedgeba sami qvep-

rincipisagan: `Sesabamisoba“, `aucilebloba“ da `proporciuloba viwro gagebiT.“ 

amasTan, aleqsi xazs usvams im faqts, rom dabalanseba ar aris iseTi procedura, 

romelic yovel SemTxvevaSi erTsa da imave Sedegamde migviyvans, magram Tundac 

erTi Sedegis racionaluri gziT miReba amarTlebs balansis testis, rogorc me-

Todis, arsebobas.112 

sazogadoebrivi interesis zusti xasiaTi sadavo sakiTxia samarTlisa da po-

litikis TeoriaSi. zogierTisaTvis es aris individualuri uflebebis jami, mag-

ram sxvebi uyureben mas rogorc ganuyofel interess, romelic SesaZloa, mxolod 

saerTo konteqstSi ganvixiloT.113 `balansis testi“ sakmaod sainteresod warmoC-

ndeba kerZosamarTlebriv davebSi, sadac SesaZloa, daaxloebiT erTi mniSvnelo-

bis interesebi da samarTlebrivi sikeTe daupirispirdes erTmaneTs.114 

konstitucia ar adgens adamianis uflebaTa ierarqiul wesrigs da arc raime 

meTods gvTavazobs, romelic gadawyvetda kerZosamarTlebriv uflebaTa kon-

fliqts. rodesac sasamarTloebis winaSe aseTi konfliqtia, isini, ZiriTadad, 

cdiloben, konkretuli saqmidan gamomdinare daadginon saTanado balansi.115 gar-

da amisa, gasaTvaliswinebelia, rom Tanasworobis uflebis specifikurobam da 

gansakuTrebulma mniSvnelobam ganapiroba misi realizaciis procesSi, interesTa 

Soris samarTliani balansis dadgenisas, rigi Taviseburebebisa:116 saqarTvelos 

sakonstitucio sasamarTlom daadgina gansxvavebuli kriteriumebi diferenci-

rebuli mopyrobis diskriminaciuli xasiaTis SefasebisaTvis. klasikuri, speci-

fikuri niSnebiT diferenciaciis SemTxvevaSi sasamarTlo iyenebs mkacri Sefase-

bis tests — afasebs normas Tanazomierebis principis mixedviT da, amasTan, SezR-

udvis legitimuri miznis dasabuTebisas saWiroa imis damtkiceba, rom saxelmwi-

fos mxridan Careva aris absoluturad aucilebeli, arsebobs `saxelmwifos dauZ-

leveli interesi“.117 sxva SemTxvevebSi, mkacri testis gamoyenebis saWiroebas sasa-

marTlo adgens diferenciaciis intensivobis xarisxis mixedviT, xolo diferen-

ciaciis intensivobis kriteriumebi gansxvavebuli iqneba yovel konkretul Sem-

TxvevaSi, diferenciaciis bunebidan da regulirebis sferodan gamomdinare.118 in-

112  Greer S., “Balancing” and the European Court of Human Rights: A Contribution to the Habermas-Alexy 
Debate, the Cambridge Law Journal, Vol. 63, №2, 2004,  415-416. 

113   iqve, 417-418. 
114   iqve, 476-477. 
115  iqve, 419. 
116   eremaZe q., interesTa balansi demokratiul sazogadoebaSi, 2013, 165. 
117   ix. saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris №1/1/493 gada-

wyvetileba, II. p. 6, ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 
adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis 
praqtika, Tb., 2013, 41. 

118   iqve. 
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tensivobis dabali maCveneblis SemTxvevaSi, sasamarTlo iyenebs `racionaluri 

diferenciaciis tests“, romlis mixedviT: `a) sakmarisia diferencirebuli mopy-

robis racionalurobis dasabuTebuloba, maT Soris, rodesac aSkaraa diferenci-

aciis maqsimaluri realisturoba, garduvaloba da saWiroeba; b) realuri da ra-

cionaluri kavSiris arseboba diferenciaciis obieqtur mizezsa da misi moqmede-

bis Sedegs Soris.“119 gasaTvaliswinebelia, rom saqarTvelos sakonstitucio sasa-

marTlom zemoaRniSnuli balansis testis gamoyenebiT SesaZloa, ganixilos ker-

ZosamarTlebrivi normis Sesabamisoba konstituciis me-14 muxlis moTxovnebTan 

da ara Tavad kerZosamarTlebrivi dava.120 xolo `diskriminaciis yvela formis aR-

mofxvris“ Sesaxeb saqarTvelos kanonis gamoyeneba saerTo sasamarTloebis mier 

aucilebels gaxdis zemoaRniSnuli balansis testis gamoyenebas kerZosamarTleb-

riv davebSi, rac mniSvnelovnad gaarTulebs saerTo sasamarTlos mier samarTli-

ani gadawyvetilebis miRebas. 

 magaliTisaTvis ganvixiloT gaerTianebuli samefos uzenaesi sasamarTlos 

gadawyvetileba saqmeSi – Bull and Bull v. Hall and Preddy121: patara sastumros mesakuT-

reebma aukrZales homoseqsual wyvils, esargeblaT oradgiliani sawoliT gawyo-

bili oTaxiT religiuri da moraluri Sexedulebebis safuZvelze. am SemTxvevaSi, 

sastumros mepatroneTa sakuTrebisa da religiis Tavisuflebis ZiriTadi ufle-

bebi upirispirdeba homoseqsuali wyvilis Rirsebasa da piradi da ojaxuri cxov-

rebis xelSeuxeblobis uflebas. sasamarTlom upiratesoba wyvilis interesebs 

mianiWa, magram ra Sedegamde mivalT, Tuki situacia Sebrundeba da Tavad stumari 

ityvis uars, dasaxldes konkretul sastumroSi, vinaidan Senobis dekoracia Sei-

cavs religiur nivTebs, xolo momxmarebeli upiratesobas absoluturad sekula-

rul garemos aniWebs. SesaZlebelia ki momxmareblis amgvari qcevis gaprotesteba 

im safuZvliT, rom misi saqcieli moicavs mesakuTris rwmenisa da avtonomiisadmi 

upativcemulobas, Tu am SemTxvevaSi momxmareblis saxelSekrulebo Tavisufle-

bas unda mieniWos upiratesoba?122 

 Tuki sakiTxi gadawydeba evrokavSiris kanonmdeblobis mixedviT, sastumros 

mesakuTre, romelic sajarod sTavazobs oTaxebs momxmareblebs, eqvemdebareba 

diskriminaciis akrZalvis moTxovnebs, gansxvavebiT im potenciuri stumrisagan, 

romelic religiuri Sexedulebebis gamo uars ityvis konkretul sastumroSi ga-

Cerebaze. Tumca gasaTvaliswinebelia, rom orive SemTxvevaSi saxezea iseTi saqci-

eli, romelic gulisxmobs meore piris mopyrobas `SedarebiT naklebi pativisce-

                         
119   ix. saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris №1/1/493 gada-

wyvetileba, II. p. 6, ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 
adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis 
praqtika, Tb., 2013, 41. 

120   ix. saqarTvelos organuli kanoni `saqarTvelos sakonstitucio sasamarTlos Sesa-
xeb“,  31.01.1996, muxli 19. 

121  Bull and Bull v Hall and Preddy, UK Supreme Court, B2/2011/0313, B2/2011/0314 , 27.11.2013. 
122  Collins H., The Vanishing Freedom to Choose a Contractual Partner, Law and Contemporary Problems, 76 

(2), 2013, 74-75. 
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miT“, xolo antidiskriminaciuli kanonmdeblobis SemoRebis mizani ki swored ase-

Ti araTanaswori mopyrobis aRmofxvra iyo ara mxolod sajaro seqtorSi, aramed 

aseve Tavisufal bazarze.123 

 sainteresoa, rogorc gadawydeboda sakiTxi qarTuli kanonmdeblobis mi-

xedviT, vinaidan saqarTvelos kanoni `diskriminaciis yvela formis aRmofxvris 

Sesaxeb“ ar akeTebs aqcents kerZo pirTa mier sajaro SeTavazebis farglebSi moq-

medebaze, aramed krZalavs, zogadad, diskriminaciis yvela formis gamoyenebas 

kerZoTa mier.  

balansis testi saWiro instrumentia relatiuri xasiaTis adamianis uflebe-

bis konfliqtis gadawyvetisaTvis, xolo, Tu romel interess unda mieniWos upi-

ratesoba konkretul saqmeSi, xSir SemTxvevaSi, socialuri realoba da sazogado-

ebrivi sargeblis politika gvkarnaxobs. am gziT, balansis testis gamoyenebiT, 

dava datovebs wminda samarTlebriv sivrces da sxvadasxva `gare“ faqtoris gav-

lenas daeqvemdebareba, romelic, sabolood, gvexmareba, Tanamedrove Rirebule-

bebis gaTvaliswinebiT, mivaniWoT upiratesoba ama Tu im interess. Tumca aseTi 

midgomis qaosuri gamoyeneba saerTo sasamarTloebis mier safrTxes Seuqmnis sa-

marTlebriv usafrTxoebas da gamoiwvevs sakanonmdeblo da sasamarTlo xelisuf-

lebis uflebamosilebaTa aRrevas. 

 
7. daskvna 

 
 warmodgenili kvlevis Sedegad saxezea daskvna, rom dRes SesaZloa, samar-

Tlebrivi sistema saxelSekrulebo samarTlis axali modelis winaSe dgas, rome-

lic ganicdis realobisadmi adaptacias. rogorc Cans, Tanasworobis sakiTxi xel-

Sekrulebis cnebaSi bunebriv adgils daikavebs.124 Tumca daviwyebas ar unda mieces 

is safrTxeebi, romlebic saxelSekrulebo samarTlis mimarT Tanasworobis Ziri-

Tadi uflebis sruli moculobiT gamoyenebas mosdevs. kerZo da sajaro samar-

Tlis dayofa ar aris arc SemTxveviToba da arc SemorCenili doqtrina, vinaidan 

kerZo pirisaTvis Tanaswori mopyrobis davaldebuleba exeba Tavisuflebas mis 

safuZvlebSi da iZulebis gamoyenebiT modis am Tavisuflebis uzrunvelyofasTan 

winaaRmdegobaSi.125 Sesabamisad, kanonmdebels unda gaeTvaliswinebina is safrTxe-

ebi, romlebic `diskriminaciis yvela formis aRmofxvris Sesaxeb“ saqarTvelos 

kanonis miRebas mosdevs. am kanonis gamoyeneba kerZo pirTa Soris arRvevs xeli-

suflebis ganawilebis princips, aRWuravs ra saerTo sasamarTlos SesaZleblo-

                         
123   Collins H., The Vanishing Freedom to Choose a Contractual Partner, Law and Contemporary Problems, 76 

(2), 2013, 83-84. 
124  Wilhelmsson T., Contracts and Equality, Scandinavian Studies in Law, Vol. 40, Stockholm 2000, 161, 

<http://www.scandinavianlaw.se>. 
125  LobingerT., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und 

Arbeitsrecht, Vertragsfreiheit und Diskriminierung, 2007, 116-117. 
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biT, amoavsos samarTlebrivi vakuumi politikuri da socialuri RirebulebebiT 

xelSekrulebis Tavisuflebisa da Tanasworobis ZiriTadi uflebis konfliqtis 

dros. es ki, Tavis mxriv, arRvevs samarTlebrivi usafrTxoebis moTxovnebs. ufro 

metic, am kanonSi ikveTeba „saerTo sazogadoebrivi moralis“ Camoyalibebis ten-

dencia, rac totalitaruli saxelmwifos sawindaria. saxelSekrulebo samarTlis 

liberaluri TeoriisaTvis ki miuRebelia adamianis ZiriTadi uflebebis mier sa-

marTlis moralizacia.126 

gasaTvaliswinebelia, rom Tanamedrove sazogadoeba cxovrobs iseT droSi, 

rodesac mniSvnelovani cvlilebebi mimdinareobs socialur wesrigSi. socialu-

ri saxelmwifos principic icvlis Tavis formas (im formas, romelsac sazogadoe-

ba mieCvia). saxelmwifo sakuTreba mcirdeba privatizaciis xarjze, xolo sajaro 

funqciebi gadanawilebulia kerZo dawesebulebebze xelSekrulebis meSveobiT. is 

miznebi, rac adre sajaro seqtorisaTvis iyo damaxasiaTebeli, dRes aseve kerZo 

seqtors miewereba.127 vinaidan adamianis uflebebis pirveladi daniSnulebaa ker-

Zo pirebis Tavisuflebis sferos sajaro xelisuflebis Cagvrisagan dacva, Tanas-

worobis konstituciuri principis pativiscema, isini, pirvel rigSi, moeTxoveba 

saxelmwifo xelisuflebas individebTan mimarTebiT, magram ara individebs er-

TmaneTis mimarT. Tanaswori mopyrobis valdebuleba samoqalaqo samarTalSi SeiZ-

leba gamoyenebul iqnes maSin, rodesac kerZo pirebs aqvT erTmaneTis mimarT `dis-

kriminaciis uflebamosileba“.128 Sesabamisad, rodesac kanonmdebloba iTxovs ker-

Zo piris mier diskriminaciis akrZalvis moTxovnaTa dacvas, mniSvnelovania, gaT-

valiswinebul iqnes is funqcia da mizani, romelsac kerZo piris mier gamoxatuli 

neba emsaxureba. amitomac, ar aris gasakviri, Tu ratom Semoifargla evrokavSiris 

kanonmdebloba diferencirebis konkretuli niSnebiTa da kerZo samarTlis zogi-

erTi sferoTi, rodesac ayalibebda Tavis antidiskriminaciul programas. xel-

Sekrulebis Camoyalibebisas samarTlianobis principi moiTxovs ara mxolod mxa-

reTa Tavisufal nebas (Tanxmobas), aramed, aseve, mxareTa molaparakebis Tanaswor 

Zalas; Tanasworobis konstituciurma principma unda daicvas xelSekrulebis 

susti mxare Cagvrisa da eqsploataciisagan. urTierTobebSi, sadac molaparakebis 

ZalaTa disbalansia, xelSekrulebis Zlieri mxare socialuri funqciis matarebe-

lia, Sesabamisad, igi xelSekrulebis meore mxaris mimarT, faqtobrivad, sajaro 

funqcias asrulebs. amitomac ufro martivi asaxsnelia, Tu ratom eqvemdebareba 

igi diskriminaciis akrZalvis moTxovnebs. amasTan, mniSvnelovania im faqtoris 

gaTvaliswinebac, rom diskriminaciis akrZalva, pirvel rigSi, adamianis Rirsebis 

dacvas emsaxureba, amitomac, mxedvelobaSi misaRebia, Tu ramdenad mniSvnelova-

                         
126  ix. Gutmann T.,Theories of Contract and the Concept of Autonomy, Preprints and Working Papers of the 

Centre of Advanced Study in Bioethics, Münster 2013/55, 10, <www.uni-muenster.de>. 
127   Wilhelmsson T., Contracts and Equality, Scandinavian Studies in Law, Vol. 40, Stockholm 2000, 161, 

<http://www.scandinavianlaw.se>. 
128  Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil-und Ar-

beitsrecht, Vertragsfreiheit und Diskriminierung, 01.03.2007, 115-116. 
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nia konkretuli xelSekrulebis SesrulebisaTvis kontrahentis pirovnuli maxa-

siaTeblebi. Tuki xelSekrulebis Sinaarsi ar gvaZlevs aseTi interpretaciis sa-

Sualebas da xelSekrulebaze uaris Tqma emsaxureba ara sakuTar uflebebsa da in-

teresebs, aramed, ubralod, saSualebaa sxvaTa uflebebsa da interesebSi Carevi-

saTvis, aseT dros SesaZlebelia diskriminaciis akrZalvis moTxovnis gamoyeneba 

aseve Tanaswori molaparakebis Zalis mqone mxareTa Soris. winaaRmdeg SemTxveva-

Si, miviRebT adamianis Rirsebis Selaxvas, romlis kompensaciis meqanizms iTvalis-

winebs ara mxolod samoqalaqo kodeqsi, aramed `diskriminaciis yvela formis aR-

mofxvris Sesaxeb“ saqarTvelos kanoni. 

antidiskriminaciuli kanonmdeblobisa da saxelSekrulebo Tavisuflebis 

urTierTmimarTebis analiziT naTeli xdeba, rom saxelSekrulebo samarTlis gan-

xilva SeuZlebelia mxolod erTi perspeqtiviT. amis sawinaaRmdegod, saxelSekru-

lebo samarTali SegviZlia gavigoT rogorc liberaluri da socialuri midgomis 

gavlenis qveS myofi sistema, romelic ganicdis mudmiv zemoqmedebasa da tran-

sformacias adamianis ZiriTadi uflebebis da maT safuZvelze Camoyalibebuli 

Rirebulebebis meSveobiT. 
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nino xaritonaSvili
 

 
 
 

mesame pirebi rogorc samoqalaqo samarTalwarmoebis 
subieqtebi 

 
statiaSi ganxilulia samoqalaqo saproceso kanonmdeblobaSi arsebuli 

mesame pirebis institutis ganviTareba da misi mniSvneloba sasamarTlosaT-
vis xelmisawvdomobis uflebis realizaciisas. statia moicavs evrokavSiri-

sa da misi wevri qveynebis: germaniis, italiisa da safrangeTis, aseve saerTo 
samarTlis sistemebSi — inglisis, amerikis, kanadisa da avstraliis kanon-

mdeblobebSi mesame pirebis saqmeSi CarTvis Taobaze arsebuli normebis Se-
darebiT analizs. aseve, Sedarebulia amerikis samarTlis institutisa da 
kerZo samarTlis unifikaciis saerTaSoriso institutis proeqtiT – `samo-

qalaqo procesis saerTaSoriso wesebi“ – gaTvaliswinebuli mesame pirebi 
saqarTvelos samoqalaqo saproceso kodeqsiT (SemdgomSi – sssk) gaTvalis-
winebul mesame pirebs.  

naSromSi ganxilulia samoqalaqo saproceso kodeqsSi gavlenis iseTi 
saxis dakonkretebis sakiTxi, romelsac unda axdendes sasamarTlo gadawy-

vetileba piris uflebebze, raTa igi CarTul iqnes saqmeSi. 
statiaSi SemoTavazebulia `CarTvis“ cnebis danergva, romelic srulad 

asaxavda mesame pirebisaTvis damaxasiaTebel mTavar niSan-Tvisebas – sxvis 
mier dawyebul procesSi CarTvas; aseve, ganxilulia CarTvis saxeebis dife-
rencireba kontinenturi samarTlis magaliTze, damoukidebeli sasarCelo 
moTxovnis armqone mesame pirebad iseTi pirebis CarTvisagan Tavis aridebis 
mizniT, romelTa uflebebsa da valdebulebebze gavlenas ar axdens sasa-

marTlos gadawyvetileba. statia, saerTaSoriso midgomebis gaTvaliswine-

biT, gvTavazobs iseTi saproceso meqanizmis danergvas, rogoricaa `amicus 
curiae“.  

 
sakvanZo sityvebi: samoqalaqo procesi, mesame piri, CarTva, sasamar-

Tlos megobari. 
 

1. Sesavali 
 

samoqalaqo davebi, romlebic standartulad or mxares Soris iwyeba, SesaZ-

loa, garTuldes,1 gaxdes kompleqsuri da mravalmxrivi. misi sworad, srulyofi-

                         
   ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakul-

tetis doqtoranti. 
1     liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso kodeqsis komentari, 

II gamocema, Tb., 168. 
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lad da efeqtianad gadawyveta marTlmsajulebis ganxorcielebis procesis mTa-

vari mizania, romlis ganxorcielebisaTvis saWiroa moqnili da konkretuli saka-

nonmdeblo normebi. samoqalaqo saqmeTa gadawyvetis procesSi mniSvnelovani da 
yuradsaRebi sakiTxia saqmeSi monawile pirebisaTvis Sesabamisi statusis, ufle-

bebisa da valdebulebebis sworad gansazRvra. samoqalaqo saproceso kanonmdeb-

lobaSi arsebuli mesame pirebis instituti, romelic ganamtkicebs adamianis uf-

lebaTa evropuli konvenciis me-6 muxliT gansazRvruli samarTliani sasamar-

TlosaTvis mimarTvis uflebas, qveynis samoqalaqo saproceso kulturis sazo-

mad iTvleba. imis mixedviT, Tu rogor aris gansazRvruli maTi uflebaTa mocu-

loba, SesaZlebelia msjeloba, Tu rogor icavs kanonmdebeli moqalaqeTa ufle-

bebs.2 amasTan, efeqturi samarTlebrivi dacvis problemebi moicavs sakiTxebs, Tu 
ra zomiTaa daSvebuli mesame pirebis CarTvis praqtika kanonmdeblobaSi.3 am gare-

moebebis gaTvaliswinebiT, gansakuTrebuli mniSvneloba aqvs samoqalaqo proces-

Si mesame pirebis monawileobas. 
Znelia daeTanxmo im avtorTa mosazrebas, romlebic amtkiceben, rom: `Tana-

medrove pirobebSi damoukidebeli sasarCelo moTxovnis gareSe mesame pirebis 
saqmeSi monawileobam SesaZloa, arsebiTad gaarTulos sasamarTlo dacvis miReba, 
amitom gansakuTrebuli aucilebloba am monawileobisaTvis ar arsebobs.“4 piri-

qiT, mesame pirebis instituti samoqalaqo procesis erT-erTi faseuli resursia 
da mis obieqtur moqmedebaze mniSvnelovnadaa damokidebuli konstituciiTa da 
saerTaSoriso aqtebiT garantirebuli adamianis sasamarTlosaTvis mimarTvis 
uflebis realizacia. 

mesame pirebis saqmeSi monawileoba iZleva erT saqmeSi yvela mtkicebulebi-

Ti masalis gaerTianebis saSualebas,5 uzrunvelyofs sasamarTlos mier saqmis ga-

remoebebis ufro srulyofilad gamokvlevis SesaZleblobas da sasamarTlos Ta-

vidan acilebs erTmaneTTan dakavSirebul saqmeebze urTierTsawinaaRmdego ga-

dawyvetilebis gamotanis safrTxes. aseve, sasamarTlo organoebis drois dazog-

vas da saproceso ekonomias. 
sabWoTa periodSi arsebuli samoqalaqo kanonmdebloba ufro metad sajaro 

samarTlis nawili iyo. sazogadoebrivi da ekonomikuri formaciis cvlilebam 
dRis wesrigSi daayena kanonmdeblobis cvlilebis sakiTxi. saqarTvelos saxel-

mwifom sabWoTa kavSiris daSlis Semdgom qveynisaTvis sasurvel samarTlebriv 
sistemad airCia kontinenturi samarTali. swored kontinenturi samarTlis prin-

2   Gottwald P., Comparative Civil Procedure, Ritsumeikan Law Review, International Edition, № 22, 2005, 
25, < http://www.ritsumei.ac.jp/acd/cg/law/lex/rlr22/rlr22idx.htm>. 

3   Luke W., Die Beteiligung Dritter im Zivilprozess, Eine rechtsvergleichende Untersuchung zu Grundfragen 
der subjektiven Verfahrenskonzentration, Tübingen, 1993, 6. 

4   Приходько И.А., Доступность правосудия в арбитражном и гражданском процессе. СПб.: Изд-во С.-
Петербургского гос. ун-та, 2005, 345-347; Приходько И.А., Проблемы участия в арбитражном про-
цессе физических лиц. Арбитражная практика. 2005, №3, 29. 

5   qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, Tb., 2012, 123. 
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cipebze dayrdnobiT iqna miRebuli saqarTvelos samoqalaqo kodeqsi (SemdgomSi 
– ssk) jer kidev 1997 wels. ramdenadac samoqalaqo saproceso kanonmdebloba ma-

terialuri samarTlis realizebis meqanizmia, unda Seesabamebodes im principebs, 
romelTac eyrdnoba materialuri samarTali. winaaRmdeg SemTxvevaSi, materia-

luri samarTali ver SeZlebs realizebas da procesi gardaiqmneba mis Semaferxe-

bel berketad. miuxedavad imisa, rom saqarTvelos materialuri samarTali ey-

rdnoba kontinentur samarTals, samoqalaqo procesSi mesame pirebis institutis 
Sesaxeb arsebuli samarTlebrivi normebi Zireulad igive darCa, rac sabWoTa kav-

Siris dros da veRar pasuxobs Tanamedrove samoqalaqo sazogadoebis gamowve-

vebs. msoflioSi mimdinare masStaburi harmonizaciis fonze kvlav dRis wesrigSi 
dgeba samoqalaqo saproceso kanonmdeblobis optimizaciisa da harmonizaciis 
aucilebloba. miT umetes, evrokavSirs da evropis atomuri energiis gaerTiane-

bas da maT wevr saxelmwifoebsa da saqarTvelos Soris asocirebis Sesaxeb SeTan-

xmebis me-13 muxlis Sesabamisad, Tavisuflebis, usafrTxoebisa da marTlmsaju-

lebis sferoSi TanamSromlobisas mxareebi gansakuTrebul yuradRebas gaamaxvi-

leben kanonis uzenaesobis Semdgom xelSewyobaze, maT Soris sasamarTlos damou-

kideblobaze, marTlmsajulebis xelmisawvdomobasa da samarTliani sasamarTlos 
uflebaze.6 mzardi internacionalizaciisa da globalizaciis tempi iwvevs msof-

lios sxvadasxva nawilis ekonomikur, politikur da kulturul integracias 
msxvil dajgufebebSi.7 integracia aseve iwvevs msoflio masStabis harmonizacia-

sa da unifikacias samarTalSi da am uswrafesad mimdinare harmonizaciis proces-

Si mniSvnelovania iseTi samarTlebrivi meqanizmebis ganviTareba, romlebic war-

matebiT daaregulireben Tanamedrove samoqalaqo urTierTobebs.  
 

2. mesame pirebi harmonizaciisa da unifikaciis procesSi 

 

SedarebiTi samoqalaqo procesebis mkvlevarT araerTxel hqondaT arsebuli 

samoqalaqo saproceso samarTlis unifikaciis cdebi. samoqalaqo samarTlis har-

monizacias win uZRoda konvenciebis miReba,8,9,10 xolo unifikaciis pirveli cda 

iyo 1994 wels marsel Stormis inovaciuri proeqti evropaSi,11 romelic moicavda 

saerTo samoqalaqo saproceso principebis Zebnas kontinenturi da saerTo samar-

                         
6    asocirebis Sesaxeb SeTanxmeba evrokavSirs da evropis atomuri energiis gaerTianebas 

da maT wevr saxelmwifoebsa da saqarTvelos Soris, 27.06.2014, ratificirebulia: 
18.07.2014, ZalaSia: 01.07.2016. 

7    Van Rhee C.H., Harmonisation of Civil Procedure: An Historical and Comparative Perspective, in: Van 
Rhee C.H., Kramer X.E. (eds.), Civil Litigation in a Globalising World, The Hague: T.M.C. Asser 
Press/Springer, 2012, 39-63. 

8   1905 Convention on Civil Procedure, Hague Conference on Private International Law, 17.06.1905. 
9   1954 Convention on Civil Procedure, Hague Conference on Private International Law.  
10  1968 Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, 

Hague Conference on Private International Law.  
11  Storme M., Approximation of judiciary Law in the European Union, Nij, Dortrecht, 1994, 67.  
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Tlis SeswavliTa da SejerebiT.12 es principebi miRebul iqna 1988 wels rio-de-Ja-

neiroSi.13  

harmonizaciis Semdegi mcdeloba iyo 1997 wels — amerikis samarTlis insti-

tutma (ALI) wamoiwyo proeqti `saerTaSoriso samoqalaqo procesis principebi da 

wesebi“, romelsac 2000 wels SeuerTda kerZo samarTlis unifikaciis saerTaSori-

so instituti (UNIDROIT). principebi warmodgenil iqna 2004 wels. es proeqti miz-

nad isaxavda, Seekriba saerTo samarTlisa da samoqalaqo samarTlis miRwevebi, sa-

erTo da kontinenturi samarTlis SerwymiT Seeqmna `mSvidi samarTali“. im moti-

viT, rom konkretuli normebi SesaZloa, ver morgeboda gansxvavebul kulturebs, 

Seiqmna samodelo principebi. am principebs mniSvnelovani roli aqvT SedarebiTi 

samoqalaqo procesis mecnierebaSi. maTi daucveloba miiCneva proceduruli 

ucodinrobis formad.14  

saqmeSi mesame pirebis CarTvis wesebs aregulirebs am principebis me-12 prin-

cipi `sarCelTa da mxareTa simravle. CarTva“, romlis me-2 nawilis Sesabamisad, 

pirs, romelsac aqvs davis saganTan arsebiTad dakavSirebuli interesi, SeuZlia, 

moiTxovos Careva. sasamarTlos sakuTari iniciativiT an mxaris SuamdgomlobiT 

SeuZlia saTanado interesis mqone piris Setyobineba da mowveva. mesame pirebis 

mowveva xelsayreli SesaZleblobaa saqmeSi CasarTavad. wesebis (romlebic mohyve-

ba principebs) me-5.3 muxliT, sasamarTlos sakuTari iniciativiT an mxareTa Suam-

dgomlobiT SeuZlia, mowveul pirs mosTxovos aseTi interesis dasabuTeba. Care-

visaTvis mowvevamde sasamarTlom konsultacia unda gauwios mxareebs.15 saqar-

Tvelos samoqalaqo procesSi sasamarTlos ar aqvs piris mowvevis kompetencia. 

spontanuri harmonizaciisa da samomavlod arsebuli samoqalaqo saproceso 

sistemebis daaxloebis impulsia, aseve, evrokavSiris qveynebis mimdinare samar-

Tlebrivi, ekonomikuri, politikuri da, garkveuli kuTxiT, kulturuli integ-

racia.16 adamianis uflebaTa evropuli konvenciis me-6 muxlisa da SedarebiTi 

kvlevebis safuZvelze SesaZlebeli gaxda evropuli samoqalaqo procesis er-

Tgvarovani principebis Seqmna.17 evropis kavSiris wevri saxelmwifoebi valde-

12  Storme M., Towards a Justice with a Human Face, The First International Congress on the Law of Civil 
Procedure Faculty of Law _ State University of Ghent, 1977, < https://books.google.ge>. 

13   Abuse of Procedural Rights: Comparative Standards of Procedural fairness, International Association of 
Procedural Law International colloquium, Tulane Law School New Orleans, Louisiana edited by M. 
Taruffo, Kluwer Law International, 27-30 October 1998, 192. 

14  Andrews N., Fundamental Principles of Civil Procedure: Order Out of Chaos, University of Cambridge, UK, 
2012, 21, <www.springer.com>. 

15  Joint ALI/UNIDROIT Working Group on Principles and Rules of Transnational Civil Procedure, Principles 
of Transnational Civil Procedure Appendix: Rules of Transnational Civil Procedure (A Reporters’ Study) 
UNIDROIT 2005 – Study LXXVI – Doc. 13, Rome, 2006, 37, < http://www.unidroit.org/>. 

16  Van Rhee C.H., Harmonisation of Civil Procedure of Civil Procedure: An Historical and Comparative 
Perspective, Maastricht University, School of Law, 2011, 9, <https://papers.ssrn.com/sol3/papers.cfm?-
abstract_id=1876329>. 

17  Gottwald P., Comparative Civil Procedure, Ritsumeikan Law Review, International Edition, № 22, March 
2005, 33, < http://www.ritsumei.ac.jp/acd/cg/law/lex/rlr22/rlr22idx.htm>. 
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bulni arian, daicvan fundamenturi saproceso garantiebi rogorc sisxlis, aseve 

samoqalaqo samarTalwarmoebisas.18 adamianis uflebaTa konvenciis me-6 muxli ev-

ropul, da aramarto evropul, qveynebSi samoqalaqo saproceso samarTlis norma-

Ta ierarqiis umaRlesi mwvervalia. igi qmnis bazas im adamianis uflebaTa samar-

Tlebrivi balansisaTvis, rac miniWebuli aqvT pirebs, romlebic erTvebian ukve 

dawyebul samoqalaqo procesSi, da am SemTxvevaSi mesame pirebs, romelTa mimdina-

re saqmiswarmoebaSi CarTvis wesebs evropuli samarTali Semdegnairad wyvets: 

adamianis uflebaTa evropuli sasamarTlos debulebis me-40 muxlis moTxov-

naTa Sesabamisad, wevr qveynebs SeuZliaT, CaerTon sasamarTloSi mimdinare pro-

cesSi. igive ufleba aqvT organizaciebs, saagentoebs da sxva pirebs, romelTac 

SeuZliaT, wamoayenon `interesi sasamarTloSi gansaxilveli saqmis Sedegebisad-

mi“.19 evrosabWos sasamarTloebis precedentuli samarTlis mixedviT, `interesi 

sasamarTloSi gansaxilveli saqmis Sedegebisadmi“ arsebobs im SemTxvevaSi, Tu sa-

samarTlos gadawyvetileba arsebiTi gavlenas axdens `CamrTvelis“ samarTlebriv 

poziciasa an ekonomikur mdgomareobaze. mxolod piris interesi erT-erTi mxaris 

mier wamoyenebuli sarCelis warmatebisa Tu wagebisaTvis arasakmarisia CasarTa-

vad.20 saqarTvelos kanonmdeblobaSi ar aris xazgasmuli, Tu ra saxis interesi un-

da hqondes pirs saqmeSi CarTvisaTvis. ssk-is 89-e muxlis Sesabamisad, damoukide-

beli moTxovnis armqone yvela dainteresebul pirs SeuZlia, mimarTos sasamar-

Tlos saqmeSi CarTvis moTxovniT, Tu gadawyvetileba gavlenas moaxdens mis uf-

lebebsa da movaleobebze erT-erTi mxaris mimarT. daTqma `yoveli dainteresebu-

li piri“ Zalian farTo cnebaa. miTumetes, rom ar zustdeba, Tu ra saxis gavlenas 

unda axdendes mis uflebebze gadawyvetileba. gavlenis saxis ganusazRvreloba 

uSvebs imis albaTobas, rom saqmeSi CarTul iqnes arasaTanado piri. Sesabamisad, 

mizanSewonili iqneba, Tu kanonmdebeli CarTvis winapirobad gansazRvravs ekono-

mikuri an samarTlebrivi interesis arsebobas.  

evrokavSiris samarTali pirdapir ar axdens mesame pirebis diferenciacias 

damoukidebeli moTxovnis arsebobis mixedviT, magram icnobs damoukidebeli sa-

sarCelo moTxovnis gareSe mesame piris msgavs procesis monawiles. sasamarTlo 

Tavad ganusazRvravs procesSi monawileobis farglebs da mesame pirebs nebas 

rTavs, miiRos monawileoba rogorc erT-erTi mxaris mxardamWerebma.21 evrokavSi-

ris samarTali aseve iTvaliswinebs mesame pirebis saxiT asociaciebis CarTvas. ev-

rokavSiris precedentuli samarTlis mixedviT, zogadad, asociaciebs aqvT Car-

                         
18  Kramer X.E., Van Rhee C.H., Civil Litigation in a Globalising World, T.M.C. Asser Press, The Hague, The 

Netherland, 2012, 50, <www. Asserpress.nl>. 
19  Eliantonio M., Backes Ch.W., Van Rhee C.H., Spronken T.N.B.M., Berlee A., Standing up for your right(s) 

in Europe, A Comparative study on Legal Standing (Locus Standi) before the EU and Member States’ 
Courts, Directorate-General for Internal Policies, Policy Department, Citizen′s Rights and Constitutional 
Affairs, Legal Affairs, 2012, 36, <www.europarl.europa.eu/.../IPOL-JURI_ET(2012)462478_EN.pdf>. 

20  iqve. 
21  Statute of the court of Justice of the European Union (Consolidated version), < http://curia.europa.eu>. 



 
 

samarTlis Jurnali, #1, 2017 

 

 278 

Tvis ufleba, Tu, SesaZlebelia, procesis Sedegebma gavlena moaxdinos asociaci-

ebis mier dacul koleqtiur interesze. anu, fizikuri pirebisagan gansxvavebiT, 

aseT asociaciebs ar sWirdebaT mtkiceba, rom maT sakuTar an maTi TiToeuli wev-

ris samarTlebriv poziciasa Tu ekonomikur mdgomareobaze pirdapir gavlenas 

axdens sasamarTlos gadawyvetilebis Sedegebi. piriqiT, miiCneva, rom maT ainte-

resebT, CaerTon, Tu es interesi emTxveva misi wevrebis umravlesobisas da CarTva 

sasamarTlos saSualebas miscems, ukeTesad Seafasos sarisko situacia. miCneu-

lia, rom es ufro moqnili midgoma raRacnairad akompensirebs SedarebiT mkacr 

Sexedulebas fizikuri pirebis CarTvis Taobaze.22  

 
3. mesame pirebi evrokavSiris wevri qveynebis samarTlebriv sistemaSi 

 
kontinentur samoqalaqo saproceso sistemaSi damoukidebeli saproceso in-

stituti `intervention principal~ Camoyalibda kanonikuri samarTlis periodSi, rac, 
udavod, adasturebs am institutis mniSvnelovan ganviTarebas.23 yvela germanu-

lenovan qveyanaSi samoqalaqo saproceso kodeqsebi CarTvis proceduras uwode-

ben intervention-s da TiTqmis erTnair regulaciebs adgenen procesSi mesame pirebis 

monawileobis Taobaze: pirs, romelsac aqvs moTxovna ukeTes uflebaze davis sag-

nis an uflebis mimarT, razec mimdinareobs samarTalwarmoeba sxva pirebs Soris, 

ufleba aqvs, amtkicos Tavisi moTxovna mimdinare procesSi orive mxaris winaaR-

mdeg. (hauptintervention – principal intervention).24 Tu mesame pirs aqvs iuridiuli inte-

resi mimdinare samarTalwarmoebis erT-erTi mxaris warmatebisaken, am pirs SeuZ-

lia, SeuerTdes davas im mxaris dasaxmareblad, romlis warmatebaSic dainterese-

bulia (Nebenintervention – auxiliary intervention).25 aseve, mesame pirebis regulacia 
(Streitverkündung) icnobs SemTxvevebs, rodesac mxares ganzraxuli aqvs moTxovnis 
wayeneba mesame piris mimarT. germanuli da avstriuli samoqalaqo procedurebi 
Seicaven regulaciebs, romlebiTac SesaZlebelia Der pratendentenstreit (preten-

dentebis dava), an Urheberbenennung, rodesac mxare davobs qonebaze an mesame piris 

saxeliT uflebis ganxorcielebaze.26  

                         
22  Eliantonio M., Backes Ch.W., Van Rhee C.H., Spronken T.N.B.M., Berlee A., Standing up for your right(s) 

in Europe, A Comparative study on Legal Standing (Locus Standi) before the EU and Member States’ 
Courts, Directorate-General for Internal Policies, Policy Department, Citizen′s Rights and Constitutional 
Affairs, Legal Affairs, 2012.36, <www.europarl.europa.eu/.../IPOL-JURI_ET(2012)462478_EN.pdf>. 

23  Горелов М.В., Третьи лица в гражданском процессе из глубины веков. Арбитражный и гражданский 
процесс, №2, 2012, 41-43. 

24  Oberhammer P., Domej T., European Traditions in Civil Procedure, edited by Van Rhee C.H., 2005 
Intersentia Antwerpen – Oxford, 103-106. 

25  Baur F., Grunsky W., Zivilprozessrecht, Zehnte, überarbeitete Auflage, Luchterhand, 2000, 102-104. 
26  Oberhammer P., Domej T., Germany, Switzerland, Austria (CA. 1800-2005), European Traditions in Civil 

Procedure, Intersentia Antwerpen – Oxford, 2005, 103-106. 
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saqarTvelos samoqalaqo saproceso sistemaSi miTiTebuli qmedeba calke 

terminiT ar aris gansazRvruli, xolo pirebs, romlebic dawyebul saqmiswarmoe-

baSi erTvebian, `mesame pirebi ewodebaT“. `termin `mesame pirs“ sufTa teqnikuri 

xasiaTi aqvs, rogorc amas literaturaSi miiCneven da rigiTobis mixedviT igi 

aris mesame“.27 vinaidan mesame pirebis dainteresebis xarisxi da kavSiri procesis 

obieqtTan — davis saganTan — SesaZloa iyos gansxvavebuli, Sesabamisad, mesame pi-

rebis dainteresebis xasiaTidan gamomdinare, kanoni ganasxvavebs maTi monawileo-

bis or formas: mesame piri damoukidebeli sasarCelo moTxovniT, romelic, vinai-

dan monawileobs procesSi Tavdapirvel modave mxareebTan erTad, acxadebs damo-

ukidebel pretenzias davis saganze da mesame piri damoukidebeli sasarCelo 

moTxovnis gareSe — piri, romelic saqmeSi erTveba mosarCelis an mopasuxis mxare-

ze da ar gaaCnia damoukidebeli pretenzia davis saganze. maTi cal-calke ganxil-

va adasturebs imas, rom erTi terminSi gaerTianebulia sruliad gansxvavebuli 

samoqalaqo saproceso samarTlis subieqtebi, rogorc procesSi monawileobis 

mizniT, aseve uflebaTa moculobiT. orive formiT procesSi monawileobisaTvis 

saerToa is, rom es pirebi erTvebian sxva pirebis mier ukve dawyebul davaSi. termi-

ni `mesame piri“ qarTul kanonmdeblobaSi sabWoTa periodis samoqalaqo saproceso 

kodeqsidanaa SemorCenili, romelic Tavis mxriv dasabams rusuli kanonmdeblobi-

dan iRebs. ruseTSi mesame pirebis samarTlebrivi mdgomareoba, ZiriTadad, Camoya-

libda 1863 wels, e.w. `diskusiis“ periodSi, ruseTis 1864 wlis samoqalaqo samar-

Talwarmoebis qartiis miRebisaTvis. miTiTebuli qartiidan 653-e—655-e muxlebi 

exeboda mesame pirebis samoqalaqo saqmis ganxilvaSi CarTvas. gamomdinare zemo-

aRniSnulidan, marTebuli iqneba, Tu qarTul samoqalaqo saproceso kodeqsSic 

damkvidrdeba Tavad saqmeSi CarTvis proceduris aRmniSvneli termini `CarTva“. 

evrokavSiris wevri qveynebis TiToeul samarTlebriv sistemaSi mesame pirebs 

SeuZliaT, SeuerTdnen samoqalaqo samarTalwarmoebas, rodesac maT aqvT sakmari-

si interesi amisaTvis da akmayofileben samoqalaqo procesis mxareebisaTvis waye-

nebul moTxovnebs. samarTlebriv sistemaTa umetesobaSi intervencia SesaZlebe-

lia saqmis yvela stadiaze, ZiriTadad, argumentebis dasrulebamde, iseve, ro-

gorc sssk-is pirvandel versiaSi iyo daSvebuli saqmeSi CarTva sasamarTlos mier 

gadawyvetilebis gamotanamde.28  

germaniis federaciuli respublikis (SemdgomSi — gfr) samoqalaqo saproce-

so kodeqsi did adgils uTmobs mesame pirebis instituts. mesame pirebis samoqa-

laqo samarTalwarmoebaSi monawileobis wessa da pirobebs aregulirebs am kodeq-

sis me-3 Tavi. mesame piris monawileoba dasaSvebia, Tu igi dainteresebulia saqmis 

                         
27  Мельников А.А., Курс Советского Гражданского Процессуального права, том первый, Теоритические 

основы правосудия по гражданским делам, издательство «наука», Москва, 1981, 236. 
28  Eliantonio M., Backes Ch.W., Van Rhee C.H., Spronken T.N.B.M., Berlee A., Standing up for Your Right(s) 

in Europe, A Comparative Study on Legal Standing (Locus Standi) before the EU and Member States’ 
Courts, Directorate-General for Internal Policies, Policy Department, Citizen′s Rights and Constitutional 
Affairs, Legal affairs, 2012, 20, 36, <www.europarl.europa.eu/.../IPOL-JURI_ET(2012)462478_EN.pdf>. 
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SedegiT. davis Sedegi mniSvnelovania msgavsi samarTlebrivi urTierTobebisaT-

vis an gavlenas axdens procesze ekonomikurad da ideologiurad. amasTan, CarTva 

SesaZlebelia mxolod im SemTxvevaSi, Tu SesaZlebelia zemoaRniSnulis dasabu-

Teba.29  

gfr-is samoqalaqo saproceso kodeqsis 64-e paragrafi gansazRvravs CarTvis 

im saxes – hauptintervention, romelic Tavisi SinaarsiT hgavs damoukidebeli sasarCe-

lo moTxovnis mqone mesame pirs: `mas, vinc sruli moculobiT an nawilobriv ax-

dens sasamarTloSi gansaxilvelad Sesul sxva pirebs Soris arsebul davaze, niv-

Tze an uflebaze Secilebas, ufleba aqvs, kanonier ZalaSi Sesuli sasamarTlos 

gadawyvetilebis gamotanamde ganacxados Tavisi moTxovna orive mxaris mimarT 

sarCelis wardgeniT im pirveli instanciis sasamarTloSi, romelSic es dava Sevi-

da gansaxilvelad.“30 Cveni kanonmdeblobisagan gansxvavebiT, romelic davaSi mesa-

me pirad CarTvas uSvebs sasamarTlo paeqrobis dawyebamde, germanul samoqalaqo 

procesSi mesame pirad CarTvis dro gansazRvrulia sasamarTlos gadawyvetile-

bis gamotanamde. garda amisa, es muxli iTvaliswinebs kidev erT mniSvnelovan gan-

sxvavebas: mesame piris moTxovna, germanuli samarTlis mixedviT, mimarTuli unda 

iyos orive mxaris mimarT, maSin, roca sssk iTvaliswinebs sarCelis wardgenas 

orive an erT-erTi mxaris mimarT. es niSnavs imas, rom germaneli kanonmdeblebi ar 

iziareben im mecnierTa mosazrebebs, romlebic miiCneven, rom sasamarTloSi mxa-

reTa Soris davis mimdinareobisas mesame pirs SeuZlia, damoukidebeli moTxovna 

wauyenos mxolod erT mxares ise, rom meore mxaris mimarT moTxovna ar hqondes.31 

rac Seexeba CarTvis meore saxes, romelsac damatebiT CarTva ewodeba — 

Nebenintervention, da romelic Tavisi SinaarsiT msgavsia damoukidebeli sasarCelo 

moTxovnis gareSe mesame pirebisa, gansazRvravs gfr-is samoqalaqo saproceso ko-

deqsis 66-e paragrafi, romlis Tanaxmadac: (1) mas, visac aqvs samarTlebrivi inte-

resi imisa, rom sxva pirebs Soris arsebul sasamarTloSi gansaxilvelad Sesul 

davaze gadawyvetileba gamotanil iqnes erTi mxaris sasargeblod, SeuZlia, Seu-

erTdes am mxares misi daxmarebis mizniT. damatebiT CarTuli ver gaxdeba damou-

kidebeli mxare, verc ZiriTadi modave mxaris megobari, aramed erTveba mxolod 

damxmare. mas ar SeuZlia sarCelis Secvla an gamoxmoba, arc Segebebuli sarCelis 

aRZvra an damTavreba procesisa sasamarTlo morigebis gaformebiT. miuxedavad 

imisa, rom igi ar aris mxare, mas SeuZlia, sakuTari saxeliT Seasrulos yvela moq-

medeba: isargeblos dacvisa da mtkicebis yvela saSualebiT, Tu es ar iqneba im mxa-

ris sawinaaRmdego, romelsac igi mxars uWers. SeiZleba CaiTvalos ZiriTadi mxa-

ris sakuTar moqmedebad; Sesabamisad, mas SeuZlia, Tavad airidos Tavidan vadis 

                         
29  Baur F.., Grunsky W., Zivilprozessrecht, Zehnte, überarbeitete Auflage, Luchterhand, 2000, 102. 
30  Гражданское процессуальное уложение Германии, от 30 января 1877 г, в редакции от 12 сентября 

1950 г, с изменениями и дополнениями, внесенными до 30 ноября 2005 г, Wolters Kluwer, М., 2006. 
31  Ильинская И.М., Участие Третьих Лиц в Советском Гражданском Процессе. Государственное 

издательство юридической литературы, М., 1962. 
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gaSvebis Sedegi, SeuZlia, moiTxovos im gadawyvetilebis Cabareba, romelic gamo-

tanilia im mxaris sasargeblod, romelsac igi mxars uWers, mas aseve SeuZlia, gaa-

saCivros moqmedeba mxarisaTvis manamde, sanam ZiriTadi mxarisaTvis gasaCivrebis 

vada grZeldeba. misTvis miniWebul procesis mmarTvelobiT uflebebSi devs 

SezRudva, romelic gamomdinareobs misi `damxmaris“ mdgomareobidan.32 gfr-is sa-

moqalaqo saproceso kodeqsis 70-e paragrafis Sesabamisad, damatebiTi CamrTve-

lis saqmeSi CarTvisaTvis saWiroa, saqmis ganmxilvel sasamarTloSi saproceso 

dokumentis wardgena. kodeqsi detalurad gansazRvravs, Tu ra pirobebs unda ak-

mayofilebdes saproceso dokumenti, garda imisa, rom masze vrceldeba saproce-

so dokumentebis momzadebis zogadi wesebi. sssk, zemoaRniSnulisagan gansxvave-

biT, saqmeSi damoukidebeli moTxovnis gareSe mesame pirad CarTvisaTvis sasamar-

Tlosadmi mimarTvis formas iTvaliswinebs rogorc werilobiT, ise zepirad.  

dRevandeli safrangeTis samoqalaqo saproceso samarTlebrivi sistema sa-

Taveebs iRebs safrangeTis 1806 wlis samoqalaqo saproceso kodeqsidan (Code de 
procédure civil), romlis mixedviT, procesis monawile mxareebi da mesame pirebi iT-

vlebodnen Tavisuflebad imis gadawyvetaSi, Tu rogor unda waremarTaT Tavisi 

saqmis msvleloba.33 dReisaTvis mimdinare samoqalaqo saqmiswarmoebaSi pirebis 

CarTvis sakiTxi daregulirebulia 1975 wels miRebuli moqmedi samoqalaqo sap-

roceso kodeqsis meore TaviT,34 romelic gansazRvravs e.w. Sualeduri (INTERLO-
CUTORY) saCivrebis saxeebs. kodeqsis 66-e muxlis Tanaxmad, CarTvis mizania, neba 

daerTos mesame pirs, SeuerTdes Tavdapirvel saqmiswarmoebis wamomwyeb mxareebs. 

amave muxliTaa gansazRvruli CarTvis saxeebi: nebayoflobiTi — rodesac sarCeli 

modis mesame pirisagan da savaldebulo — rodesac mesame piri gamoZaxebulia mxa-

ris mier saqmeSi CarTvis mizniT.35 franguli saproceso samarTlis mixedviT, Sua-

leduri sarCeli CarTvis Taobaze unda Seicavdes im mxaris moTxovnebsa da argu-

mentebs, romelsac Seaqvs da warmoadgens damxmare dokumentacias.36 safrangeTSi 

mesame piris saqmeSi CarTvasTan dakavSirebiT saqmiswarmoeba Cerdeba.37  

italiaSi moqmedi samoqalaqo saproceso kodeqsis 105-e da 106-e muxlebi 

aregulireben samoqalaqo saqmis ganxilvaSi mesame pirebis CarTvis saxeebs, xolo 

267-e—270-e muxlebiT adgens CarTvisaTvis saWiro procedurebs. es migvaniSnebs 

italiis kanonmdeblis mier CarTvis institutisaTvis miniWebul maRal mniSvne-

                         
32  Baur F., Grunsky W., Zivilprozessrecht, Zehnte, überarbeitete Auflage, Luchterhand, 2000, 103. 
33  Van Rhee C.H., Harmonization of Civil Procedure of Civil Procedure: An Historical and Comparative 

Perspective, Maastricht University, July 2011,13. 
34  French Code of Civil Procedure, 1975, Mise A jour Legifrance Le 15 sept 2003, <http://www.le-

gifrance.gouv.fr/html/codes_traduits/ncpcatext.htm>. 
35  iqve. 
36  Wijffels A., French Civil Procedure (1806-1975), European Traditions in Civil Procedure, Intersentia 

Antwerpen – Oxford, 2005, 25. 
37  Cadiet L., Introduction to French Civil Justice System and Civil Procedural Law, Ritsumeikan Law Review, 

№28, 2011, 358. 
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lobaze. italiis sasamarTlo praqtikis mixedviT, CarTuli saqmis ganxilvaSi Se-

iZleba CaerTos Tavisi iniciativiT an savaldebulo TanamonawileobiT.38 neba-

yoflobiT CarTulebi iyofian sam kategoriad: 1. intertvento principale — rodesac 

moTxovna mimarTulia mimdinare samarTalwarmoebaSi wayenebuli davis – causa 
petendi – safuZvelze, an saganze/moTxovnaze – petitum – srulad;39 2. intervento 
litisconsortile – rodesac CarTuli Tavis moTxovnas ayenebs erT-erTi mxaris winaaR-

mdeg davis sagnis nawilze; 3. intervento adesivo dipendente — rodesac mesame piri er-

Tveba ara Tavisi, aramed erT-erTi ZiriTadi mxaris moTxovnis an Tavdacvis daxma-

rebisaTvis. am SemTxvevaSi CarTuli dainteresebuli unda iyos saqmiT. italiis 

samoqalaqo saproceso kodeqsis 268-e muxlis Tanaxmad, CarTva SesaZlebelia, sa-

nam mxareebi Camoayalibeben Tavis daskvnebs.40 Tumca aRsaniSnavia, rom 165-e mux-

lis Sesabamisad, saavtoro uflebebze davisas nawarmoebis avtors procesis ne-

bismier stadiaze SeuZlia CaerTos saqmis ganxilvaSi saavtoro uflebebis dacvis 

mizniT.41 italiis samoqalaqo saproceso kodeqsis 106-e muxliT savaldebulo 

CarTva SesaZlebelia erT-erTi mxaris mier an sasamarTlos brZanebiT. 42  

4. CarTvis instituti saerTo samarTlis sistemebSi

Tanamedrove msoflios saproceso sistemebis gansxvavebaTa axsna moipoveba 

samoqalaqo samarTalwarmoebisadmi gansxvavebul istoriul midgomebSi, romel-

Tac SesaZloa, daerqvas saerTo samarTlisa da samoqalaqo (kontinenturi) samar-

Tlis ojaxebi.43 garda imisa, rom am or ZiriTad ojaxs Soris didi gansxvavebaa, 

ojaxebs SigniTac aris aseve ganmasxvavebeli niSnebi, rac SeiZleba gamoikveTos, 

magaliTad, inglisis, uelsisa da, Tundac, amerikis saproceso samarTlis Sedare-

biT. amasTan, Tanamedrove inglisis saproceso samarTlis evropis kontinentur 

saproceso samarTalTan Sedarebisas msgavsebac bevria. 44  

saerTo samarTlis qveynebSi CarTvis cikli Sedgeba sami mTavari safexurisa-

gan: pirvel safexurze sasamarTlo wyvets, moisminos Tu ara esa Tu is konkretu-

li CarTvis msurveli; meore safexurze sasamarTlo usmens CarTul pirebs da 

aanalizebs mas; mesame da bolo safexurebze sasamarTlo gadawyvetilebaSi asa-

38  Codice di procedura civile, Libro I, Titolo IV, agg. al 11/03/2013, 105, < http://www.altalex.com/>. 
39  Cappelletti M., Perillo J.M., Civil Procedure in Italy, Springer -Science+Business Media B.V, 1965. 
40  Grossi S., Pagni M. C., Commentary on the Italian Code of Civil Procedure, Oxford, 2010, 247. 
41  Copyright Litigation Jurisdictional comparisons, General Editors: Thierry Calame, Lenz & Staehelin & 

Massimo Sterpi, Studio Legale Jacobacci & Associati, Second edition, Thomson Reuters, 2015, 538, 
<http://tilleke.com/sites/default/files/2014_Dec_European_Lawyer_Copyright_Litigation_Vietnam.pdf.>. 

42  Codice di procedura civile, Libro I, Titolo IV, agg. al 11/03/2013, 106 < http://www.altalex.com/>. 
43  Van Rhee C.H., Civil Procedure, Elgar Encyclopedia of Comparative Law, 2nd ed., 2012, 140-156, 

<www.academia.edu >. 
44   Joint ALI/UNIDROIT Working Group on Principles and Rules of Transnational Civil Procedure, Principles 

of Transnational Civil Procedure Appendix: Rules of Transnational Civil Procedure (A Reporters’ Study) 
UNIDROIT 2005 – Study LXXVI – Doc. 13, Rome, January 200, 37, < http://www.unidroit.org/>.  
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xavs CarTul pirebTan dakavSirebul Sexedulebas.45 saerTo samarTlis sistemis 

qveynebSi miCneulia, rom sami ZiriTadi safuZveli udevs sasamarTlos mier piri-

saTvis CarTvaze nebis darTvas: sizuste, gaerTianeba da Tanxmoba. sizuste gulis-

xmobs orive mxaris CarTuli pirebis mosmenas im SemTxvevaSic, Tu maT ar SeuZli-

aT raime damatebiTi informaciis wardgena. es saSualebas aZlevs sasamarTlos, 

gamoitanos ufro zusti gadawyvetileba obieqturad sasargeblo informaciis mi-

wodebiT. gaerTianeba moiazrebs imas, rom CarTul pirebs SeuZliaT, sasamarTlos 

miawodon saukeTeso argumentebi „partizanuli“ interesebis dasacavad, xolo 

Tanxmoba gulisxmobs imas, rom CarTul pirebs miecemaT TviTgamoxatvis ufleba 

da samarTliani sasamarTlo maT mousmens.46 

CarTvis maRal mniSvnelobas adasturebs inglisSi arsebuli statistikuri 

monacemebi. kerZod, 2015 wels umaRles sasamarTloSi ganxiluli 79 saqmidan 38-Si 

nebadarTuli iyo CarTva, xolo sazogadoebrivi interesis dacvis mizniT CarTva 

miCneulia samarTalwarmoebis udides Rirsebad, vinaidan sasamarTlos saSuale-

bas aZlevs, gaecnos ufro farTo argumentebs saqmeze, vidre es warmodgenilia 

konkretuli saqmis mxareTa mier.47 xolo amerikis SeerTebul StatebSi (SemdgomSi 

— aSS) jer kidev 100 wlis win umaRlesma sasamarTlom ganacxada, rom aramonawile 

pirTa saqmeSi CarTva „marTlmsajulebis marcxis“ prevenciaa.48 bolo wlebSi Car-

Tuli pirebis monawileobiT ganxilulma saqmeebma Seadgina 85%.49  

saerTo samarTlis qveynebs aseve miekuTvneba avstralia, sadac CarTva iSvia-

Toba iyo avstraliis sasamarTloebisaTvis.50 Tumca bolo dekadaSi samarTlis 

profesionalebis sajaro interesisadmi midgomis Secvlam gamoiwvia amicus curiae-s 
rolis gazrda.51  

kanadaSi CarTva uprecedento dones aRwevs. 2000-2008 wlebSi 1583 CarTva iyo 

nebadarTuli, weliwadSi saSualod 176 da naxevarze met saqmeze wardgenili iyo 

CarTvis gancxadeba. wesebi istoriulad gaurkveveli iyo da nebismier daintere-

sebul mxares aZlevda CarTvis uflebas. 1980 wels kanadis umaRlesma sasamar-

Tlom mkafiod gansazRvra arsebuli wesebi da daamkvidra axali praqtika. CarTvi-

saTvis mxares esaWiroeba gancxadebis gakeTeba, romelsac ganixilavs erTi mosa-

                         
45  Alarie B.R.D., Green A. J., Interventions at the Supreme Court of Canada: Accuracy, Affiliation and Accep-

tance, Osgoode Hall Law Journal, Vol. 48, №3/4 (Fall, Winter), 2010, <http://digitalcommons.os-
goode.yorku.ca/cgi/viewcontent.cgi?article=1086&context=ohlj>.  

46  iqve. 
47  Third Party interventions in the public interest, Freshfields Bruckhaus Deringer LLP, May 2016, 

https://justice.org.uk/events/assist-court-third-party-interventions-public-interest/ . 
48  Cf Krippendorf v Hyde and another [1884] USSC 59; 110 US 276 at 285 (1883). January 28, 1884. 
49  Kearney J.D., Merrilli TH.W., The Influence of Amicus Curiae Briefs on the Supreme Court”, 148 U. Pa. L. 

Rev. 743, 2000. 
50  Willmott L., White B., Cooper D., Interveners or Interferers: Intervention in Decisions to Withhold and 

Withdraw Life-Sustaining Medical Treatment, Sydney Law Review, Vol. 27, 2005, 598, <https://syd-
ney.edu.au/law/slr/slr27_4/Willmott.pdf>. 

51  Kenny S., Justice, Interveners and amici curiae in the High Court (FCA), FedJSchol 1,2. 1997, <www.fed-
court.gov.au>. 
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marTle an, garemoebebis mixedviT, sasamarTlos registratori. CarTvis gancxa-

debaSi unda aisaxos mxaris interesi, maT Soris CaurTvelobis Sedegebi da mizeze-

bi, aseve, Tu ratom daexmareba misi CarTva sasamarTloSi. 

saerTo samarTlis qveynebSi mimdinare procesSi aramonawile piris CarTva 

SesaZlebelia ori gansxvavebuli gziT: saqmeSi CarTva rogorc intervention da 
rogorc amicus curiae brief. CarTva (Intervention) ganimarteba rogorc procedura, 

romliTac sasamarTlo nebas rTavs mesame pirs, romelic ar iyo saqmiswarmoebis 

Tavdapirveli mxare, gaxdes mxare mosarCelesTan an mopasuxesTan SeerTebis 

gziT.52 rac Seexeba sasamarTlos megobris (amicus curiae brief) instituts, igi aseve 
aRiarebulia ALI/ UNIDROIT-is xsenebuli samodelo principebis me-13 principiT, 

romliTac mniSvnelovan samarTlebriv sakiTxTan da safuZvelTan dakavSirebiT 

SesaZlebelia, miRebul iqnes werilobiTi gancxadeba mesame pirebisagan, sasamar-

Tlos TanxmobiT, mxareebTan konsultirebis Semdgom. sasamarTlos SeuZlia, mo-

iwvios aseTi ganmcxadebeli. mxareebs unda hqondeT SesaZlebloba, waradginon we-

rilobiTi moxseneba am mosazrebasTan dakavSirebiT, vidre is ganixileba sasamar-

Tlos mier.53 es instituti mniSvnelovani meqanizmia sazogadoebrivi mniSvnelo-

bis saqmeTa ganxilvis dros.  

aRsaniSnavia, rom amicus curiae-is institutis danergva ganxorcielda 2015 
wlis ivlisis kanoniT saqarTvelos administraciul saproceso kodeqsSi, romel-

sac daemata 161-e muxli – sasamarTlos megobari (amicus curiae). samoqalaqo sap-

roceso kodeqsSi iseTi meqanizmis danergva, rogoricaa amicus curiae brief, mizanSe-

wonili iqneboda im garemoebidan gamomdinare, rom gamoiwvevda im arasaTanado me-

same pirebis ricxvis Semcirebas, rogorebadac, xSir SemTxvevaSi, gvevlineba sxva-

dasxva organizacia, ufro dazustebuli iqneboda mxareTa procesSi monawileo-

bis samarTlebrivi safuZveli da statusi, ar moxdeboda damoukidebeli sasarCe-

lo moTxovnis armqone mesame pirebad iseTi pirebis CarTva, romlebsac materia-

luri daintereseba ar aqvT sasamarTlos gadawyvetilebasTan mimarTebiT. 

5. daskvna

samoqalaqo saqmis ganxilvaSi davis aramonawile piris CarTvis institutis 

daxvewa da kontinenturi samarTlis modelze gadasvla mniSvnelovani nabiji iq-

neba saproceso kanonmdeblobis evropulTan harmonizaciis gzaze. sakanonmdeb-

lo cvlilebebis SemuSavebisas gansakuTrebiT mniSvnelovania qarTveli eris xa-

siaTis gaTvaliswineba. amitom zogadi saerTaSoriso principebisa da erovnuli 

52  West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. <http://legal-
dictionary.thefreedictionary.com/intervention>. 

53  Joint ALI/UNIDROIT Working Group on Principles and Rules of Transnational Civil Procedure, Principles 
of Transnational Civil Procedure Appendix: Rules of Transnational Civil Procedure (A Reporters’ Study) 
UNIDROIT 2005 – Study LXXVI – Doc. 13, Rome, January 2006, 37, < http://www.unidroit.org/>. 
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faseulobebis sinTezidan gamomdinare, SesaZlebelia, kanonmdebels mieces reko-

mendaciebi perspeqtivaSi gaTvaliswinebis mizniT. 

mizanSewonili iqneboda saerTaSoriso praqtikis midgomebis gaTvaliswineba 

da samoqalaqo saproceso kodeqsSi im interesis xarisxis gansazRvra, romelic 

unda hqondes mxares saqmeSi CasarTavad. aseve, harmonizaciisaken gadadgmuli na-

biji iqneboda `CarTvis“ cnebis danergva da CarTvis saxeebis diferencireba Sem-

degi saxiT:  

a) CarTva damoukidebeli moTxovnis wardgenis mizniT (igive mesame piri, da-

moukidebeli moTxovniT); 

b) damatebiTi CarTva mxaris dasaxmareblad sakuTari materialuri intere-

sebis SemdgomSi dacvis mizniT (igive mesame piri, damoukidebeli moTxovnis gare-

Se);  

g) CarTva sasamarTlos daxmarebis an/da sazogado interesebis dacvis miz-

niT (maSin, rodesac gadawyvetilebas SeuZlia, gavlena moaxdinos sazogado inte-

resis realizebaze).54  

aseve, mizanSewonili iqneba ganxorcieldes CarTuli pirebis terminologiu-

ri TvalsazrisiT gamijvna maTi Sinaarsis gaTvaliswinebiT:  

a) mesame piri — piri, romelic damoukidebel moTxovnas warudgens mxare-

(eb)s sasamarTloSi ukve mimdinare davisas; 

b) damatebiT CarTuli piri — romelic procesSi erTveba mxaris procesua-

luri daxmarebisaTvis, raTa moaxdinos sakuTari materialuri interesis dacva 

da mosalodneli davis prevencia; 

g) Amicus curiae – sasamarTlos daxmarebis an/da sazogado interesis dacvi-

saTvis CarTuli piri. misi interesia is, rom mxareTa kerZo interesebis dacvisas 

ar moxdes sazogadoebrivi mniSvnelobis interesebis Selaxva.  

aseTi diferencireba, garda imisa, rom daexmareba procesis monawileTa 

swor ganlagebas, aseve moaxdens mesame pirebis saqmis dasasrulisadmi interesis 

xarisxis gansazRvras. ar moxdeba maTi aRreva, rac TavisTavad xels Seuwyobs sasa-

marTlos srulyofili gadawyvetilebis gamotanaSi. amasTan, masStaburi harmoni-

zaciis procesSi mniSvnelovania, rom saqarTvelos samoqalaqo saproceso kanon-

mdebloba Seesabamebodes saerTaSoriso midgomebs. 

 
 

                         
54 Freshfields Bruckhaus Deringer LLP, to assist the court: Third party interventions in the public interest, May 
2016, <http://2bquk8cdew6192tsu41lay8t.wpengine.netdna-cdn.com/wp-content/uploads/2016/06/To-Assist-the-
Court-Web.pdf>. 
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irine boxaSvili
*
 

 

 

 
winasasamarTlo sxdoma sisxlis samarTlis procesSi 

 
winasasamarTlo sxdoma sisxlis samarTlis procesis damoukidebeli 

stadiaa, Tavisi miznebiT, amocanebiTa da Semajamebeli dokumentiT. 
winasasamarTlo sxdomis TariRis gansazRvra sxdomis gamarTvis garda-

uvali winapirobaa, romelic magistrati mosamarTlis uflebamosilebas ga-
nekuTvneba. 

sisxlis samarTlis saproceso kodeqsSi ganxorcielebuli cvlilebebis 
Tanaxmad, winasasamarTlo sxdomis mosamarTle sakuTari iniciativiT amow-
mebs patimrobis ZalaSi datovebis sakiTxs. 

winasasamarTlo sxdomis mosamarTlis kompetencias ganekuTvneba wina-
sasamarTlo sxdomis iseTi arsebiTad mniSvnelovani sakiTxebis gadawyveta, 
rogorebicaa: mtkicebulebaTa dasaSveboba da saqmis arsebiTi ganxilvisaT-
vis gadacema. am sakiTxebis gadawyvetisas winasasamarTlo sxdomis mosamar-

Tle albaTobis maRali xarisxis standartiT xelmZRvanelobs. 
kanonmdeblobiT gaTvaliswinebulia rogorc sisxlissamarTlebrivi 

devnis Sewyvetis Sesaxeb ganCinebis, aseve, dauSveblad cnobili mtkicebu-
lebis Sesaxeb ganCinebis zemdgom instanciaSi gasaCivrebis wesi. 

statiaSi yvela zemoCamoTvlil sakiTxTan dakavSirebiT ganxilulia sa-

davo problemebi, gaanalizebulia kanonmdebloba, sasamarTlo praqtika da 
SemoTavazebulia avtoriseuli mosazrebebi da winadadebebi. 

 
sakvanZo sityvebi: winasasamarTlo sxdoma, procesis stadia, vadebi, 

braldebulis vinaobis dadgena, patimroba, dumilis ufleba, mtkicebuleba, 
Sefaseba, mowamluli xis nayofi, albaTobis maRali xarisxi, ganCineba, sis-
xlissamarTlebrivi devnis Sewyveta, gasaCivreba.  

 
1. Sesavali 

 
 naSromi Seexeba sisxlis samarTlis procesSi winasasamarTlo sxdomis 

irgvliv arsebul sadavo problematikas. kvlevis aqtualuroba ganpirobebulia 
bolo wlebis ganmavlobaSi winasasamarTlo sxdomis farglebSi gansaxilvel 
sakiTxebTan dakavSirebiT ganxorcielebuli sakanonmdeblo cvlilebebiT da 
praqtikaSi arsebuli arsebiTad araerTgvarovani midgomebiT. 

 

* samarTlis doqtori, aRmosavleT evropis universitetis asocirebuli profesori, 
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fak-
ultetis mowveuli leqtori.  
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2. winasasamarTlo sxdoma sisxlis samarTlis procesis stadiaTa

sistemaSi 

winasasamarTlo sxdoma (ingl. preliminary hearing)1 sisxlis samarTlis 
procesis damoukidebeli stadiaa.  

samecniero literaturaSi xSirad gamoiyeneba termini `etapi“. etapi sisxlis 

samarTlis procesSi SeiZleba iyos erTi moqmedebis Semdeg ganxorcielebuli ne-

bismieri momdevno moqmedeba (magaliTad: aRkveTis RonisZiebis Sefardebis etapi; 

mtkicebulebaTa gamokvlevis etapi da a.S.). am gagebiT, sisxlis samarTlis pro-

cess ar axasiaTebs etapebad dayofa. sisxlis samarTlis procesisaTvis damaxasia-

Tebelia stadiebad dayofa, sadac termini `stadia“ konkretuli mniSvnelobiT ga-

moiyeneba, aqvs ganmarteba rogorc cnebas, oficialurad aRiarebulia stadiaTa 

raodenoba da maTi Tanmimdevroba sisxlis samarTlis procesSi.  

sisxlis samarTlis procesis stadiisaTvis damaxasiaTebeli Taviseburebe-

bia: 1. drois damoukidebeli monakveTi; 2. konkretuli amocanebi2; 3. subieqtTa 

wre; 4. saproceso forma; 5. Semajamebeli dokumenti/gadawyvetileba. winasasamar-

Tlo sxdomas aqvs yvela zemoT dasaxelebuli niSani: 1. winasasamarTlo sxdoma ri-

giT meore stadiaa, romelic ganxorcieldeba sisxlis samarTlis procesSi pirve-

li stadiis — gamoZiebis Semdeg. winasasamarTlo sxdomas TanmimdevrobiT mosdevs 

mesame stadia — sisxlis samarTlis saqmis arsebiTi ganxilva pirveli instanciis 

sasamarTloSi. winasasamarTlo sxdomas sisxlis samarTlis procesSi damoukide-

beli drois monakveTi aqvs daTmobili da ar ganxorcieldeba romelime sxva sta-

diis paralelurad; 2. winasasamarTlo sxdomas aqvs Tavisi konkretuli miznebi da 

amocanebi. winasasamarTlo sxdomis mTavari daniSnulebaa mtkicebulebaTa dasaS-

vebobisa da sisxlis samarTlis saqmis arsebiTi ganxilvisaTvis gadacemis sakiTxe-

bis gadawyveta; 3. winasasamarTlo sxdomas warmarTavs winasasamarTlo sxdomis 

mosamarTle,3 mxareTa monawileobiT; 4. winasasamarTlo sxdomis wesi regulire-

bulia kanonmdeblobiT (sisxlis samarTlis saproceso kodeqsis (SemdgomSi — 

sssk) 219-e muxli); 5. winasasamarTlo sxdoma sruldeba Semajamebeli gadawyveti-

lebiT, mosamarTlis ganCinebiT sisxlis samarTlis saqmis arsebiTi ganxilvisaT-

vis gadacemis an sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb (praqtikaSi gav-

rcelebulia e.w. saoqmo ganCineba, rodesac mosamarTle ganCinebas zepirad acxa-

debs, rac werilobiT aisaxeba sasamarTlo sxdomis oqmSi).  

1   ix: Federal Rules of Criminal Procedure, Rule 5.1. <https://www.law.cornell.edu/rules/frcrmp/title_II>.  
2  gogSeliZe r. (red.), avtorTa koleqtivi, sisxlis samarTlis procesi, zogadi nawili,

Tb., 2008, 65.  
3  winasasamarTlo sxdomas warmarTavs magistrati mosamarTle an raionuli (saqalaqo) 

sasamarTlos mosamarTle. Tbilisis saqalaqo sasamarTloSi, saqmeTa intensivobidan 
gamomdinare, miRebulia mosamarTleTa viwro specializacia da moqmedebs saga-
moZiebo da winasasamarTlo sxdomis kolegia. ix. iusticiis umaRlesi sabWos 2016 wlis 
19 Tebervlis №1/85 gadawyvetileba: <http://hcoj.gov.ge/files/pdf%20gadacyvetilebebi/gadawyve-
tilebebi%202016/85-2016.pdf>. 
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sisxlis samarTlis procesis stadiaTa sistemas axasiaTebs mkacri Tanmim-

devrobiT stadiebis ganxorcieleba. amasTan, yoveli momdevno stadiis ganxorci-

elebis gardauvali winapirobaa winmswrebi stadiis ganxorcieleba. sisxlis sa-

marTlis saqmeze winasasamarTlo sxdoma gaimarTeba mxolod mas Semdeg, rac saq-

meze ukve dasrulebulia gamoZieba. aseve, sisxlis samarTlis saqme ver iqneba ar-

sebiTad ganxiluli, vidre ar gaimarTeba winasasamarTlo sxdoma. winasasamarTlo 

sxdoma Catardeba yvela sisxlis samarTlis saqmeze, garda im SemTxvevisa, rode-

sac sisxlis samarTlis saqmeze sisxlissamarTlebrivi devna/gamoZieba Sewydeba an 

saproceso SeTanxmeba damtkicdeba gamoZiebis stadiaze. 

 
3. winasasamarTlo sxdomis TariRis gansazRvra 

 
3.1. TariRis gansazRvris wesi 

 
sssk-is 208-e muxli awesrigebs magistrati mosamarTlis mier sisxlis samar-

Tlis saqmeze winasasamarTlo sxdomis TariRis daniSvnis sakiTxs. Tavis mxriv, 
sssk-is 208-e muxli Sedis XX TavSi, romelic eTmoba braldebulis sasamarTloSi 
pirvel wardgenas da aRkveTis RonisZiebebs. naTelia, rom winasasamarTlo sxdo-

mis TariRis gansazRvris sakiTxi, Tavisi mniSvnelobiT, fakultatiuria da integ-

rirebulia pirvel wardgenasa da aRkveTis RonisZiebis Sefardebis sakiTxebTan. 
amas mowmobs is, rom sssk ar iTvaliswinebs uSualod winasasamarTlo sxdomis Ta-

riRis daniSvnis mizniT sasamarTlo sxdomis inicirebas/gamarTvas. amave dros, 
winasasamarTlo sxdomis TariRis daniSvna gardauvalia, rogorc winasasamarTlo 
sxdomis gamarTvis winapiroba.  

zemomoyvanil sakiTxTan dakavSirebiT sasamarTlo praqtika yovelTvis er-

Tgvarovani ar iyo. dRes moqmedi sssk-is amoqmedebis pirvel etapze praqtikaSi 
ganimarteboda, rom sssk-is 196-e muxlis pirveli nawili gardauvlad avaldebu-

lebda prokurors, yvela sisxlis samarTlis saqmeze waredgina sasamarTloSi Su-

amdgomloba braldebulis mimarT aRkveTis RonisZiebis Sefardebis Sesaxeb. Suam-

dgomlobis ganxilvis dasrulebisas magistrati mosamarTle gansazRvravda wina-

sasamarTlo sxdomis TariRs. 
aRkveTis RonisZiebis moTxovnasTan dakavSirebiT praqtika TandaTanobiT 

Seicvala da sssk-is 198-e muxlis me-2 nawilsa da 206-e muxlis me-5 nawilze day-

rdnobiT ganimarteba, rom prokurori ar aris valdebuli, yvela sisxlis samar-

Tlis saqmeze da yvela braldebulTan dakavSirebiT mimarTos SuamdgomlobiT sa-

samarTlos aRkveTis RonisZiebis Sefardebis Sesaxeb. Tumca winasasamarTlo 
sxdomis TariRis daniSvnis Sesaxeb praqtika kvlav igive rCeboda da iTvleboda, 
rom, Tu ara braldebulis pirveli wardgena, romlis safuZvelia mxolod Suam-

dgomloba braldebulis mimarT aRkveTis RonisZiebis Sefardebis Sesaxeb, sxva 
wesi winasasamarTlo sxdomis TariRis daniSvnisa ver iqneboda gamoyenebuli. am 
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gagebiT praqtikaSi gavrcelda SemTxvevebi, rodesac prokurori yvela sisxlis 
samarTlis saqmeze mimarTavda sasamarTlos SuamdgomlobiT braldebulis mi-

marT aRkveTis RonisZiebis Sefardebis Sesaxeb. uSualod pirveli wardgenis 
sxdomaze igi Suamdgomlobda sasamarTlos winaSe, rom aRar ganexilaT Suamdgom-

loba aRkveTis RonisZiebis Sefardebis Taobaze da mosamarTles emsjela mxolod 
winasasamarTlo sxdomis TariRis daniSvnis Sesaxeb. 

dReisaTvis sasamarTlo praqtikaSi miRebulia, Tu prokurori miiCnevs, rom 
ar arsebobs safuZveli braldebulis mimarT aRkveTis RonisZiebis gamoyenebisa, 
igi sasamarTlos mimarTavs SuamdgomlobiT, winasasamarTlo sxdomis TariRis 
gansazRvris moTxovniT da sasamarTlo sxdoma uSualod am sakiTxis ganxilvis 
mizniT gaimarTeba. es pirdapir ar arRvevs kanons, Tumca mainc ar Seesabameba ka-

nonis mizans. dRes saproceso kanonmdebloba ar icnobs winasasamarTlo sxdomis 
TariRis daniSvnis damoukidebel wess. ar aris gansazRvruli Suamdgomlobis 
wardgenis vada, Suamdgomlobis ganxilvis forma (zepiri mosmenis gareSe, Tu mxa-

reTa monawileobiT) da sxv. sasamarTlo praqtikis gaTvaliswinebiT, saproceso 
kanonmdebloba unda daixvewos/dazustdes da SemuSavdes winasasamarTlo sxdo-

mis TariRis daniSvnis procedura im SemTxvevisaTvis, rodesac, prokuroris az-

riT, ar arsebobs safuZveli braldebulis mimarT aRkveTis RonisZiebis gamoyene-

bisa. yvela danarCen SemTxvevaSi mizanSewonilia, winasasamarTlo sxdomis Tari-

Ris daniSvnis sakiTxi kvlav integrirebuli iyos pirveli wardgenis sxdomasTan. 
pirveli wardgenis sxdoma mxareTa monawileobiT imarTeba, sadac mosamarTles 
SesaZlebloba aqvs, winasasamarTlo sxdomis TariRis gansazRvrisas mxedveloba-

Si miiRos mxareTa poziciebi. aseve, Tavisi SinaarsiT, winasasamarTlo sxdomis Ta-

riRis gansazRvra ar moiTxovs raime arsebiTi garemoebebis dadgena-ganxilvas da 
pirveli wardgenis sxdomis dasasruls am sakiTxis ganxilva (damoukidebeli sasa-

marTlo sxdomis gareSe) uzrunvelyofs damatebiTi xarjebis Tavidan acilebas 
da mosamarTlis resursis dazogvas.  

 
3.2.saproceso vada 

 
 sssk-is 208-e muxlis me-3 nawilis Tanaxmad, winasasamarTlo sxdoma unda gai-

marTos piris dakavebidan an braldebulad cnobidan (Tu is ar daukavebiaT) ara 

ugvianes 60 dRisa.4 es norma TanxvedraSia sssk-is 205-e muxlis me-3 nawilTan, rom-

lis Tanaxmad, braldebulis patimrobis vada winasasamarTlo sxdomamde ar unda 

aRematebodes 60 dRes. winasasamarTlo sxdomis TariRs gansazRvravs magistrati 

mosamarTle, ra drosac igi mxedvelobaSi iRebs mxareTa poziciebs, iTvaliswinebs 

saqmis sirTules, moculobas da xelmZRvanelobs mxareTa SejibrebiTobis prin-

cipiT. winasasamarTlo sxdoma gamoZiebis Semdgomi, sasamarTlo stadiaa, rac ga-

                         
4  vadebTan dakavSirebiT, SedarebisaTvis, ix., magaliTad, aSS-is praqtika 18. U.S. Code 

№3161 – Time Limits and Exclusions, <https://www.law.cornell.edu/uscode/text/18/3161>.  
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moricxavs winasasamarTlo sxdomis msvlelobisas an mis Semdeg gamoZiebis warmo-

ebas. Sesabamisad, winasasamarTlo sxdomis TariRisaTvis mxareebs dasrulebuli 

unda hqondeT mtkicebulebaTa mopoveba da mzad iyvnen sasamarTlos winaSe saku-

Tari poziciebis damajereblad warmoCenisaTvis. amitom magistrati mosamarTle 

valdebulia, mxareebs sakmarisi dro da saSualeba misces braldebisa da dacvis 

mosamzadeblad.5 

sssk-is 169-e muxlis me-8 nawilis Tanaxmad, danaSaulis erTi SemTxvevis gamo, 

winasasamarTlo sxdomis dawyebamde piri braldebulad SeiZleba cnobili iyos 

araumetes 9 Tvisa. amasTan, sssk-is me-8 muxlis me-2 nawilis mixedviT, bralde-

buls swrafi marTlmsajulebis ufleba aqvs da, aqve, masze uaris Tqmis ufleba 

aqvs, Tu es aucilebelia dacvis saTanadod momzadebisaTvis. zemoTqmulidan ga-

momdinare, mxar(eeb)is SuamdgomlobiT, winasasamarTlo sxdomisTvis gansazRvru-

li vada SeiZleba gagrZeldes. kanoni ar gansazRvravs, Tu ramdenjer SeuZlia(T) 

mxare(eb)s vadis gagrZelebis moTxovniT Suamdgomlobis wardgena, Tumca, jamSi es 

vada ver gascdeba sssk-is 169-e muxlis me-8 nawiliT gansazRvrul 9 Tves. 

im SemTxvevaSi, Tu mxare(ebi) magistrati mosamarTlis mier gansazRvruli wi-

nasasamarTlo sxdomis TariRze adre moamzadebs/moamzadeben pozicias, kanoni 

iTvaliswinebs kvlav magistrati mosamarTlis winaSe Suamdgomlobis gziT ukve 

gansazRvruli winasasamarTlo sxdomis TariRis gadmowevas (Semcirebas).6 

 
3.3. TariRis gansazRvris kompetencia 

 
 sssk-is 208-e muxlis pirveli nawilis Tanaxmad, winasasamarTlo sxdomis 

TariRs gansazRvravs pirveli wardgenis magistrati mosamarTle. Tavis mxriv, 
sssk-is 196-e muxlis pirveli nawilis Sesabamisad, pirveli wardgenis sxdomas 
atarebs gamoZiebis adgilis mixedviT magistrati mosamarTle. sssk-is 208-e 
muxlis me-3 nawilis Tanaxmad, winasasamarTlo sxdomis TariRis 
gansazRvris/gagrZelebis/Semcirebis Sesaxeb magistrati mosamarTlis 
gadawyvetileba ar saCivrdeba.  

                         
5  ix. sssk-is 208-e muxlis me-2 nawili, <https://matsne.gov.ge/ka/document/view/90034> [14.03.2017]. 
6  winasasamarTlo sxdomis TariRis gansazRvrasTan dakavSirebiT sainteresoa, maga-

liTad, Tu rogor awesrigebs am sakiTxs amerikis SeerTebuli Statebis sisxlis sa-
marTlis procesis federaluri wesebi: 5.1 wesis „c“ qvepunqtis Tanaxmad, magistrati 
mosamarTle winasasamarTlo sxdomis TariRs niSnavs gonivrul vadaSi, magram ara 
ugvianes 14 dRisa pirveli wardgenis sxdomidan, Tu braldebuli patimrobaSia, da 
araugvianes 21 dRisa, Tu braldebuli ar aris patimrobaSi. imave wesis `d~ qvepunqti 
iTvaliswinebs am vadis gagrZelebas, rac gulisxmobs, rom magistrati mosamarTle 
uflebamosilia, ramdenjerme gadawios es TariRi braldebulis TanxmobiT, sajaro 
interesis gaTvaliswinebiT. braldebulis Tanxmobis ararsebobisas magistrati mosa-
marTle uflebamosilia, gadawios TariRi mxolod im SemTxvevaSi, Tu es aucilebelia 
marTlmsajulebis interesebidan gamomdinare. ix.: Federal Rules of Criminal Procedure.                  
< https://www.law.cornell.edu/rules/frcrmp/rule_5.1>. 
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miuxedavad imisa, rom pirveli wardgenis mTavari mizezia Suamdgomloba 

braldebulis mimarT aRkveTis RonisZiebis Sefardebis Sesaxeb da amas erTvis wina-

sasamarTlo sxdomis TariRis gansazRvra, orive sakiTxi erTmaneTisagan damouki-

deblad gadawydeba. sssk-is 207-e muxlis pirveli nawiliT gaTvaliswinebuli aRkve-

Tis RonisZiebis gamoyenebis, Secvlis an gauqmebis Sesaxeb ganCinebis gasaCivrebis 

wesi ar vrceldeba winasasamarTlo sxdomis TariRis Sesaxeb miRebul gadawyveti-

lebaze.7  

magistrati mosamarTle yovelTvis valdebulia, gansazRvros winasasamarTlo 

sxdomis TariRi, garda im SemTxvevisa, rodesac mxareTa Soris dadebulia saproce-

so SeTanxmeba (sssk-is 208-e muxli, pirveli nawili). im SemTxvevaSi, Tu pirveli war-

dgenis sxdomaze damtkicebuli saproceso SeTanxmebis Sesaxeb ganaCeni gauqmdeba, 

sssk-is 215-e muxlis me-5 nawilis Tanaxmad, saqme prokurors ubrundeba da gamoZie-

ba grZeldeba. am dros dRis wesrigSi dgeba winasasamarTlo sxdomis TariRis gan-

sazRvra, rac kvlav gamoZiebis adgilis mixedviT magistrati mosamarTlis kompe-

tenciaa da ver iqneba gadawyvetili saproceso SeTanxmebis ganaCenis gauqmebis Se-

saxeb saCivris ganmxilveli zemdgomi instanciis sasamarTlos mier.  

 

4. winasasamarTlo sxdomaze gansaxilveli sakiTxebi 

 

4.1. braldebis arsis ganmarteba 
 

winasasamarTlo sxdomis mosamarTlis erT-erTi pirveli moqmedebaa bral-

debulisaTvis braldebis arsis da am braldebiT gaTvaliswinebuli sasjelis zo-

mis ganmarteba. aRniSnulis Sesrulebas kanonmdebeli winasasamarTlo sxdomis 

mosamarTles avalebs mxolod im SemTxvevaSi, Tu braldebulis magistrat mosa-

marTlesTan pirveli wardgenis Semdeg braldeba Seicvala (sssk-is 219-e muxlis 

pirveli nawili). sssk-is 169-e muxlis me-2-me-5 nawilebi gansazRvravs bralis waye-

nebis wess, ra drosac prokurori, (misi davalebiT) gamomZiebeli braldebulsa da 

mis advokats gaacnobs braldebis Sesaxeb dadgenilebas. braldebuli braldebis 

arss pirvelad am etapze igebs. prokurori da gamomZiebeli sisxlis samarTlis 

procesSi braldebis mxares warmoadgenen da maT mier Sesrulebul/warmoebul 

moqmedebebze kanonmdebeli zogierT SemTxvevaSi sasamarTlo kontrols (gada-

mowmebas) awesebs. braldebis arsis braldebulis mier swored aRqmis pirveli sa-

samarTlo gadamowmebis SesaZlebloba sisxlis samarTlis procesSi braldebulis 

pirveli wardgenis dros dgeba da sssk-is 197-e muxlis pirveli nawilis „g“ qvepun-

qtiT aris gaTvaliswinebuli. pirveli wardgenis mosamarTlis, rogorc Sejibre-

biT procesSi „neitraluri arbitris“, mier uSualod braldebulisagan damadas-

                         
7  am sakiTxTan dakavSirebiT sainteresoa sasamarTlo praqtika, magaliTad, ix. Tbilisis 

saapelacio sasamarTlos sisxlis samarTlis sagamoZiebo kolegiis 2014 wlis 10 
aprilis №1g/355 ganCineba, <http://library.court.ge/judgements/89862014-04-29.pdf>.  
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turebeli pasuxis miReba, rom mas esmis braldebis arsi, emsaxureba da ukve asru-

lebs braldebulis interesebis dacvis mizans. pirveli wardgenis Semdeg gamoZie-

ba grZeldeba da braldebulis mimarT braldeba SeiZleba Seicvalos/dazustdes. 

am SemTxvevaSi kvlav dgeba sasamarTlo gadamowmebis saWiroeba da winasasamar-

Tlo sxdoma aris pirveli wardgenis Semdeg braldebis Secvlis SemTxvevaSi pirve-

li SesaZlebloba, mosamarTlem uSualod braldebulisagan gaarkvios braldebis 

sworad ganmartebis/aRqmis sakiTxi. amiT unda iyos ganpirobebuli sssk-is 219-e 

muxlis pirveli nawiliT gaTvaliswinebuli zemoganxiluli winapiroba. udavoa, 

rom, Tu braldeba ar Secvlila da winasasamarTlo sxdomis mosamarTle mainc ga-

numartavs braldebuls braldebis arss, es ar SeiZleba CaiTvalos misi mxridan 

kanondarRvevad, xolo, sapirispiro SemTxvevaSi, rodesac braldeba Seicvala da 

winasasamarTlo sxdomis mosamarTle ar ganumartavs braldebuls axali bralde-

bis arss, aq braldebulis uflebebi irRveva da es unda ganimartos braldebuli-

saTvis ufleba-movaleobaTa ganumarteblobad. samecniero literaturaSi ga-

moTqmulia mosazreba, rom, radgan kanoni ar iTvaliswinebs saqmis arsebiTad gan-

mxilveli mosamarTlis mxridan braldebis ganmartebisas raime winapirobas, wina-

sasamarTlo sxdomis mosamarTlesTan winapirobis daweseba araswori da bundova-

nia.8 sssk-is 230-e muxliT gaTvaliswinebuli wesi, rom arsebiTi ganxilvis sxdomis 

Tavmjdomarem braldebuls ganumartos braldebis arsi, unda gamomdinareobdes 

sisxlis samarTlis saqmis arsebiTi ganxilvis, rogorc sisxlis samarTlis proce-

sis umTavresi stadiis, mniSvnelobidan. arsebiTi ganxilvis uSualo amocanaa ar-

sebiTad braldebasTan dakavSirebuli sakiTxis gadawyveta da am etapze kanonmde-

beli braldebis arsTan erTad mosamarTlis mxridan braldebasTan dakavSirebul 

yvela sxva sakiTxis detalur ganmartebas iTvaliswinebs — sasjelis minimumi da 

maqsimumi, Semamsubuqebeli da damamZimebeli garemoebebi da sxva.9 

 

4.2. saproceso SeTanxmebis SesaZleblobis garkveva 
 

sssk-is 219-e muxlis me-2 nawilis Tanaxmad, winasasamarTlo sxdomis mosamar-

Tle arkvevs, cnobs Tu ara braldebuli Tavs damnaSaved da saproceso SeTanxme-

bis dadebis SesaZleblobas. sssk-is 209-e muxlis pirveli nawilis Tanaxmad, sapro-

ceso SeTanxmebis aucilebeli winapirobaa, rom braldebuli aRiarebdes danaSa-

uls. Sesabamisad, Tu winasasamarTlo sxdomaze braldebuli ar aRiarebs danaSa-

                         
8  ix. giorgaZe g. (mT. red.), saqarTvelos sisxlis samarTlis saproceso kodeqsis ko-

mentari, Tb., 2015, 653. 
9  pirveli wardgenis sxdomisa da winasasamarTlo sxdomis mizani ar aris piris brale-

ulobis utyuari dadgena. miuxedavad imisa, rom kanoni iTvaliswinebs orive zemo-
dasaxelebul SemTxvevaSi saproceso SeTanxmebis damtkicebis SesaZleblobas, rac 
braldebis sakiTxs gadawyvets, saproceso SeTanxmebis damtkicebis wesi ar gulis-
xmobs braldebis sakiTxis arsebiTi ganxilvis meSveobiT gadawyvetas. i.boxaSvili 
(SemdgomSi – i.b.).  
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uls, es TavisTavad gamoricxavs saproceso SeTanxmebis SesaZleblobas da mosa-

marTlis mxridan aRar aris mizanSewonili saproceso SeTanxmebaze saubari. Tu 

braldebuli nawilobriv mainc aRiarebs danaSauls, mosamarTle arkvevs saproce-

so SeTanxmebis SesaZleblobas. es ar unda iyos gagebuli viwrod da mxolod im 

farglebSi, rom mosamarTlis SekiTxva saproceso SeTanxmebasTan dakavSirebiT 

unda exebodes mxolod ukve miRweul SeTanxmebas, romelsac mxareebi winasasamar-

Tlo sxdomaze dasamtkiceblad waradgenen. aRniSnulTan dakavSirebiT arsebobs 

azrTa sxvadasxvaoba. magaliTad, sisxlis samarTlis saproceso kodeqsis komen-

tarebSi10 moyvanilia mosazreba, rom winasasamarTlo sxdomaze mosamarTlis mier 

saproceso SeTanxmebis SesaZleblobis garkveva ar unda gulisxmobdes molapara-

kebis arsebobas, aramed igi mxolod ukve dadebul SeTanxmebas unda Seexebodes. am 

daskvnis argumentad komentarebSi moyvanilia 219-e muxlis me-2 nawilis bolo wi-

nadadeba: „am SemTxvevaSi gamoiyeneba am kodeqsiT gaTvaliswinebuli debulebebi 

saproceso SeTanxmebis Sesaxeb“. aq kanonmdebels ar uTqvams, rom gamoiyeneba mxo-

lod sssk-is 212-e-213-e muxlebi, romlebic uSualod saproceso SeTanxmebis Sesa-

xeb prokuroris Suamdgomlobis ganxilva-gadawyvetas Seexeba. winasasamarTlo 

sxdomis mosamarTlis mxridan saproceso SeTanxmebis SesaZleblobis garkveva em-

saxureba, zogadad, saqmeze warmoebis samomavlo perspeqtivis gansazRvras. wina-

sasamarTlo sxdomis dros am proceduris Sedegad SeiZleba gairkves, rom SeTan-

xmeba ukve gaformebulia, an kvlav molaparakeba mimdinareobs, an, Tundac, erT-

erTma mxarem gamoTqva mzadyofna molaparakebaze, Tu meore mxarec Tanaxma iqne-

ba. yvela dasaxelebuli versia misaRebi da dasaSvebia da ar ewinaaRmdegeba kanons. 

iuristebs Soris gavrcelebuli kidev erTi argumenti, Tu ratom unda iqnes moaz-

rebuli saproceso SeTanxmebis SesaZleblobaSi mxolod ukve miRweuli SeTanxmeba, 

aris, rom, Tu winasasamarTlo sxdomis mosamarTle saproceso SeTanxmebis sakiTxis 

garkvevisas mis samomavlod gaformebas igulisxmebs, amiT igi gamoxatavs winaswar 

Tavis damokidebulebas saqmesTan da mxareebs aCvenebs, rom am saqmeze sisxlissa-

marTlebrivi devnis Sewyvetas (pirveli instanciis sasamarTloSi — gamamarTlebe-

li ganaCenis dadgenas) Tavidanve gamoricxavs. kidev erTxel, saproceso SeTanxme-

bis SesaZleblobis garkveva emsaxureba am saqmeze mxolod procesis ganviTarebis 

mimarTulebis prognozirebas, molodinebis dasaxvas. im SemTxvevaSi, Tu winasasa-

marTlo sxdomis mosamarTlis mxridan SeiniSneba aSkara moqmedebebi dacvis mxaris, 

Tundac braldebis mxaris dayoliebis mizniT saproceso SeTanxmebis Sesaxeb mola-

parakebis dawyebaze, aq sakiTxi martivad gadawydeba sssk-is 59-e muxlis pirveli 

nawilis „e“ qvepunqtis meSveobiT.  

10  ix. giorgaZe g. (mT. red.), saqarTvelos sisxlis samarTlis saproceso kodeqsis komen-
tari, Tb., 2015, 654. 
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4.3. braldebulis Tanxmobis dadgena misi saqmis nafic msajulTa 
sasamarTlos mier ganxilvaze 

 
 sssk-is 219-e muxlis me-3 nawiliT gaTvaliswinebulia mosamarTlis valdebu-

leba, rom, Tu braldebuls nafic msajulTa gansjadi danaSaulisaTvis aqvs bral-

deba wayenebuli, ganumartos mas nafic msajulTa sasamarTlos debulebebi, masTan 

dakavSirebuli uflebebi da gaarkvios, Tanaxmaa, Tu ara braldebuli, rom misi saq-

me nafic msajulTa sasamarTlom ganixilos. es procedura braldebulisagan aqti-

ur moqmedebas moiTxovs, poziciis mkafiod dafiqsirebis gziT. sssk-is 219-e mux-

lis me-3 nawilisa da 226-e muxlis me-2 nawilis analizis safuZvelze SesaZlebelia 

gakeTdes daskvna, rom braldebulis mxridan Suamdgomloba unda arsebobdes misi 

saqmis nafic msajulTa sasamarTlos mier ganxilvaze uaris Tqmis Sesaxeb, winaaR-

mdeg SemTxvevaSi winasasamarTlo sxdomis mosamarTle niSnavs nafic msajulTa 

SerCevis sxdomis TariRs. magaliTad, im SemTxvevaSi, Tu braldebuli dumilis uf-

lebas iyenebs da nafic msajulTa sasamarTlos mier saqmis ganxilvasTan dakavSire-

biT ar daayenebs moTxovnas, rom misi saqme nafic msajulTa monawileobis gareSe 

iqnes ganxiluli, saqmes nafici msajulebi ganixilaven. aqve, am sakiTxis am etapze 

garkveva ar unda atarebdes saboloo xasiaTs. nafic msajulTa sasamarTloze ua-

ris Tqmis ufleba braldebulma SesaZlebelia, procesis Semdgom etapebze gamoiye-

nos, miuxedavad imisa, rom winasasamarTlo sxdomis mosamarTlis mier sakiTxis gar-

kvevisas man Tanxmoba ganacxada (ar ganucxadebia uari). praqtikaSi miRebulia, rom 

braldebuls nafic msajulTa sasamarTloze uaris Tqmis ufleba hqondes nebismi-

er dros, vidre SerCeuli nafici msajulebi fics ar dadeben. 

 

4.4. patimrobis ZalaSi datovebis aucileblobis sakiTxis ganxilva 
 

2015 wlis 8 ivliss ganxorcielebuli cvlilebis Tanaxmad, sssk-is 219-e muxlis 
me-4 nawilis „b“ qvepunqtiT gaTvaliswinebulia winasasamarTlo sxdomis mosamar-

Tlis mier sakuTari iniciativiT patimari braldebulis patimrobaSi datovebis au-

cileblobis sakiTxis gadawyveta. kanonis moTxovna, rom es sakiTxi ganixilebodes, 
Tu braldebuls patimroba aqvs Sefardebuli, unda gulisxmobdes SemTxvevebs, ro-

desac braldebulis/Zebnili braldebulis mimarT am saqmeze aRkveTis RonisZiebis 
saxiT gamoyenebulia patimroba, maT Soris, giraos gamoyenebis uzrunvelyofis miz-

niT. patimrobis aucileblobis sakiTxis ganxilva savaldebuloa winasasamarTlo 
sxdomis mosamarTlisaTvis da man es sakiTxi sakuTari iniciativiT pirvelsave wina-

sasamarTlo sxdomaze unda ganixilos, aRkveTis RonisZiebis Sesaxeb mxareTa Suam-

dgomlobis arsebobis/ararsebobis miuxedavad. aRkveTis RonisZiebis Sesaxeb Suam-

dgomlobis uwyvetad ganxilvis wesis Sesabamisad, pirveli winasasamarTlo sxdomis 
gaxsnis Semdeg misi raime mizeziT gadadeba ar SeiZleba Seexos patimrobis ZalaSi da-

tovebis aucileblobis sakiTxs. ver iqneba gaziarebuli mosazreba, rom, radgan sssk-



 
 

samarTlis Jurnali, #1, 2017 

 

 298 

is 206-e muxlis wesi da standarti gamoiyeneba winasasamarTlo sxdomaze mosamar-

Tlis mier aRkveTis RonisZiebis sakiTxis ganxilvisas, am muxlis me-3 da me-8 nawile-

biT gaTvaliswinebuli Suamdgomlobis ganxilvis 24-saaTiani vada winasasamarTlo 
sxdomazec unda gavrceldes. sssk-is 206-e muxli awesrigebs uSualod aRkveTis Ro-

nisZiebis gamoyeneba/Secvla/gauqmebas, rogorc damoukidebel proceduras, xolo 
winasasamarTlo sxdomaze aRkveTis RonisZiebis sakiTxis ganxilva unda CaiTvalos 
erT-erT mimdinare sakiTxad, romelic, rogorc wesi (SesaZloa, pirveli winasasamar-

Tlo sxdomisTvis mxares ar hqondes Suamdgomloba aRkveTis RonisZiebis Sesaxeb da 
mogvianebiT daayenos (sssk-is 206-e muxlis pirveli nawili)), pirvelsave winasasamar-

Tlo sxdomaze ganixileba uwyvetobis gaTvaliswinebiT. winasasamarTlo sxdomaze 
dayenebuli aRkveTis RonisZiebis Sesaxeb Suamdgomlobis gadawyvetisas mxedvelo-

baSi unda iyos miRebuli sssk-is 93-e muxlis me-5 nawili, romlis Tanaxmad, sasamar-

TloSi dayenebuli Suamdgomloba ganxilul da gadawyvetili unda iqnes dauyovneb-

liv. sakiTxis ganxilvis Sedegad mosamarTle iRebs gadawyvetilebas sssk-is 206-e 
muxlis me-5 nawiliT gaTvaliswinebuli uflebamosilebis farglebSi. im SemTxvevaSi, 
Tu mosamarTle aRar miiCnevs aucileblad braldebulis mimarT patimrobis gamoye-

nebis aucileblobas, igi uflebamosilia, gamoiyenos naklebad mkacri aRkveTis Ro-

nisZieba an saerTod uari Tqvas masze. vinaidan dRes praqtikaSi aqtiurad ganixileba 
giraos gamoyenebis uzrunvelyofis mizniT patimrobis Sefardebis problema (sssk-

is me-200 muxli, me-6 nawili), ganmartebis saxiT unda aRiniSnos, rom dakavebuli 
braldebulis mimarT giraos gamoyenebis uzrunvelyofis mizniT, patimrobis saval-

debulod Sefardebisagan gansxvavebiT, patimrobis ZalaSi datovebis sakiTxis gan-

xilvis Sedegad mosamarTle uflebamosilia, patimroba Secvalos giraoTi ise, rom 
ar gamoiyenos misi patimrobiT uzrunvelyofa, vinaidan patimrobis aucileblobis 
Semowmebis momentisaTvis SeiZleba aRar arsebobdes is safrTxeebi, rac ivaraudeba, 
rom aucileblad arsebobs dakavebuli braldebulis SemTxvevaSi (mimalva da sxv.). 
amave argumentebis gaTvaliswinebiT, winasasamarTlo sxdomis mosamarTle ufleba-

mosilia, gauuqmos patimroba braldebuls, romelsac igi Sefardebuli hqonda gira-

os uzrunvelyofis gamo, miuxedavad giraos srulad an nawilobriv gadaxdis pirobi-

sa. sssk-is 219-e muxlis me-4 nawilis „b“ qvepunqtis Tanaxmad, sakiTxis pirvelad gan-

xilvis Semdeg sasamarTlo valdebulia, Tavisi iniciativiT, 2 TveSi erTxel mainc 
ganixilos sakiTxi patimrobis ZalaSi datovebis Sesaxeb. es valdebuleba winasasa-

marTlo sxdomis mosamarTles aqvs mxolod im SemTxvevaSi, Tu sakiTxis pirvelad 
ganxilvis Sedegad braldebulis mimarT patimroba ZalaSi darCa. patimrobis gauqme-

bis SemTxvevaSi sasamarTlos mier sakiTxis Tavisi iniciativiT ganxilva Sedegad ver 
gamoiRebs braldebulis mimarT ufro mkacri aRkveTis RonisZiebis, miT umetes, pa-

timrobis gamoyenebas. im SemTxvevaSi, Tu orTviani intervalis dacviT patimrobis 
ZalaSi datovebis sakiTxis ganxilva kvlav dRis wesrigSi dadgeba winasasamarTlo 
sxdomaze (winasasamarTlo sxdomisTvis raime gansazRvruli vada ar aris dawesebu-

li da sruliad SesaZlebelia, rom igi 2 Tveze met xans gagrZeldes), aRniSnulis ima-
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ve mosamarTlis mier Sesruleba ar warmoqmnis kanonSi raime xarvezs. winasasamar-

Tlo sxdomis mosamarTlis mier misive gadawyvetilebis xelaxla Semowmeba ar warmo-

Sobs misi mxridan araobieqturobis safrTxeebs, vinaidan es procedura ar eqceva ga-

saCivrebis farglebSi, aramed gonivruli periodulobiT viTarebis xelaxla Sefase-

bas da gadawyvetilebis miRebas gulisxmobs. winasasamarTlo sxdomis mosamarTlis 
mier patimrobis ZalaSi datovebis aucileblobis sakiTxis Sedegad miRebuli ganCi-

neba ar saCivrdeba, am sakiTxis ganxilva xdeba sssk-is 206-e muxlis mixedviT, magram 
masze ar vrceldeba sssk-is 207-e muxliT dadgenili gasaCivrebis wesi. 

 

4.5. mtkicebulebaTa dasaSveboba 

 
 sssk-is 219-e muxlis me-4 nawilis „a“ qvepunqti iTvaliswinebs winasasamar-

Tlo sxdomis mosamarTlis erT-erT umTavres uflebamosilebas – mtkicebuleba-

Ta dasaSvebobis Sesaxeb Suamdgomlobebis ganxilvas (motions in limine11). es proce-

dura winasasamarTlo sxdomis amocana da mizania. winasasamarTlo sxdomaze mtki-

cebulebaTa dasaSvebobis12 sakiTxis garkveva amocanaa mTavari miznis misaRwevad 

— arsebiTi ganxilvisaTvis saqmis gadacemis sakiTxis gadasawyvetad. amave dros, 

mtkicebulebaTa dasaSvebobis sakiTxis gadawyvetis mizania, dauSvebeli mtkice-

buleba ar moxvdes saqmis arsebiTi ganxilvis mosamarTlesTan, rac uzrunvel-

yofs arsebiTad saqmis ganmxilveli mosamarTlis mxridan piris damnaSaveobis Se-

saxeb gadawyvetilebis miRebas mxolod dasaSveb mtkicebulebaTa SefasebiT. aR-

niSnuls gansakuTrebuli mniSvneloba aqvs, rodesac saqmes nafic msajulTa sasa-

marTlo ganixilavs.13 iTvleba, rom winasasamarTlo sxdomaze mtkicebulebaTa da-

saSvebobis Semowmeba swored nafic msajulTa mier saqmis ganxilvisas atarebs ga-

damwyvet prevenciul xasiaTs, raTa ar moxdes nafic msajulTa SecdomaSi Seyvana 
(mislead). im SemTxvevaSi, rodesac saqme nafic msajulTa monawileobis gareSe gani-

xileba da mtkicebulebaTa Sefasebas arsebiTad ganmxilveli mosamarTle axdens, 
mas Tavad Seswevs unari, gadawyvetilebis miRebisas mxedvelobaSi ar miiRos dauS-

veblobis niSnebis mqone mtkicebuleba. 

                         
11  Manela S. S., Motions in Limine: On the Threshold of Evidentiary Strategy, Arent Fox Washington, D.C., 

2003, 1-10 , <http://apps.americanbar.org/labor/lel-aba-annual/papers/2003/strategic.pdf>; Montz C.L., Trial 
Objections from Beginning to End: The Handbook for Civil and Criminal Trials, 29 Pepp. L. Rev. Iss. 2 
(2002), 13-15, <http://digitalcommons.pepperdine.edu/plr/vol29/iss2/1>. 

12   dasaSvebobis kuTxiT mtkicebulebaTa Semowmeba aris ZiriTadi midgoma, romliTac 
winasasamarTlo sxdomis mosamarTle xelmZRvanelobs, da ara piriqiT, mtkicebu-
lebaTa dauSvebloba. es ganpirobebulia SejibrebiT procesSi mxareTa uflebiT, moi-
povos, waradginos da gamoikvlios yvela Sesabamisi mtkicebuleba (sssk-is me-9 muxli, 
me-2 nawili) da sasamarTlos roliT, Seuqmnas mxareebs amisaTvis Tanabari SesaZleb-
lobebi (sssk-is 25-e muxli, 1-li-me-2 nawilebi). mosamarTle amowmebs mtkicebulebas 
dasaSvebobis kuTxiT da Tu mtkicebuleba dasaSvebi ar aris, is dauSvebelia. i.b. 

13  ix.: TumaniSvili g., sisxlis samarTlis procesi, zogadi nawilis mimoxilva, Tb., 2014, 
241. 
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4.5.1. mowamluli xis nayofis Teoria 
 
 dauSvebel mtkicebulebas Seexeba sssk-is 72-e muxli, romlis pirveli nawiliT 

mocemulia e.w. „mowamluli xis nayofis Teoria“. misi mTavari arsi braldebulis 

dacvaa, raTa mis mimarT dadgenili gamamtyunebeli ganaCeni emyarebodes mxolod ka-

nonieri gziT mopovebul utyuar mtkicebulebebs. sssk-is 72-e muxlis pirveli nawi-

lis Tanaxmad, „arsebiTi darRveviT mopovebuli mtkicebuleba da amgvari mtkicebu-

lebis safuZvelze kanonierad mopovebuli sxva mtkicebuleba, Tu is auaresebs bral-

debulis samarTlebriv mdgomareobas, dauSvebelia, da iuridiuli Zala ar gaaCnia“. 

mowamluli xis nayofis Teoriidan gamonaklisis saxiT ganixileba SemTxvevebi: 1. da-

moukidebeli wyaros arseboba; 2. gardauvali aRmoCenis viTareba; 3. umarTebulobis 

ganwmenda (Semsubuqeba).14 gamonaklisi SemTxvevebi Seexeba ukanonod mopovebuli 

mtkicebulebis safuZvelze mopovebul mtkicebulebas, garda me-3 SemTxvevisa, rome-

lic orive mtkicebulebasTan mimarTebiT miiReba mxedvelobaSi. miuxedavad imisa, 

rom saqarTvelos kanonmdebloba iTvaliswinebs „mowamluli xis nayofis“ mxolod 

ZiriTad Teorias da uSualod ar moiyvans zemodasaxelebul gamonaklis SemTxvevebs, 

praqtikaSi mtkicebulebaTa dasaSvebobis sakiTxis ganxilvisas mxedvelobaSi miiReba 

rogorc TviTon Teoria, aseve, misgan gamonaklisi SemTxvevebi. gamonaklisi SemTxve-

vebis gamoyenebis erT-erTi samarTlebrivi safuZvelia sssk-is 72-e muxlis pirveli 

nawilis Canaweri: „arsebiTi darRveviT...“.  

 sssk-is 72-e muxlis pirveli nawilis Tanaxmad, mtkicebuleb(eb)is dauSveblad 

cnoba mosamarTlis mxridan ramdenime SefasebiTi garemoebis dadgenas moiTxovs: er-

Ti, mosamarTlem unda Seafasos, arsebiTia darRveva, Tu saxezea meqanikuri Secdoma 

da, meore, unda daadginos, aris Tu ara meore mtkicebuleba mopovebuli am arsebiTi 

darRveviT mopovebuli mtkicebulebis safuZvelze. darRvevis arsebiTobis gan-

sazRvrisas mosamarTle sxva garemoebebTan erTad afasebs darRvevis mniSvnelobas 

da mxedvelobaSi iRebs, Tu ramdenad imoqmeda darRvevam Sedegze. amitom yovel kon-

kretul SemTxvevaSi mosamarTle individualurad gansazRvravs darRvevis xasiaTs 

da adgens, arsebiTi iyo darRveva Tu ara, garda im SemTxvevebisa, rodesac sssk Tvi-

Ton aniWebs ama Tu im saproceso moTxovnis darRvevas arsebiTi darRvevis xasiaTs. 

magaliTad, sssk-is 175-e muxlis me-4 nawilis Tanaxmad, „Tu dakavebisas pirs ar gane-

marta am kodeqsis 174-e muxliT gaTvaliswinebuli uflebebi da ar gadaeca dakavebis 

oqmi, ... TavisuflebaSezRuduli piri dauyovnebliv unda gaTavisufldes“. aq sapro-

ceso moTxovnis Seusruleblobas kanonmdebelma Tavad mianiWa arsebiTi darRvevis 

xasiaTi da daawesa saproceso sanqcia Sedegis anulirebis saxiT. zemomoyvanili 

msjelobidan gamomdinare, erTi da imave Sinaarsis darRveva erT SemTxvevaSi SesaZ-

loa, arsebiTi darRvevis xasiaTs atarebdes, xolo sxva SemTxvevebSi Sefasdes, ro-

                         
14  sakiTxTan dakavSirebiT ufro vrclad ix. CxeiZe i., mtkicebulebaTa dasaSvebobis 

problema sisxlis samarTlis procesSi, Tb., 2010, 68-81. 
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gorc araarsebiTi xasiaTis teqnikuri Secdoma. amis gaTvaliswinebiT, sasamarTlo 

praqtikaSi arsebuli SemTxvevebi, Tu Sesafasebeli garemoeba saqmeSi arsebuli sxva 

garemoebebisgan damoukideblad iqneba ganxiluli, xSirad paradoqsulia. 

SesaZlebelia, moyvanil iqnes ramdenime magaliTi: erT-erT saqmeze o.p. dai-

kiTxa mowmis saxiT. dakiTxvisTanave igi daakaves braldebulis saxiT da gaiyvanes 

mowmis saxiT micemuli Cvenebis adgilze Sesamowmeblad. Cvenebis adgilze Semowmebis 

oqmis mixedviT, o.p.-s sagamoZiebo moqmedebis Catarebis win ganemarta misi, rogorc 

mowmis, uflebebi. dacvis mxarem iSuamdgomla Cvenebis adgilze Semowmebis oqmis da-

uSveblad cnobis Sesaxeb, radgan o.p. Cvenebis adgilze Semowmebis momentisaTvis uk-

ve braldebulis statuss atarebda da misTvis unda ganemartaT misi, rogorc bral-

debulis uflebebi. Suamdgomloba ar dakmayofilda, radgan aRniSnuli darRveva Se-

fasda rogorc teqnikuri Secdoma da ara arsebiTi darRveva; meore SemTxvevaSi, saq-

meSi arsebobda mowmeTa dakiTxvis oqmebi. dacvis mxarem iSuamdgomla ori mowmis da-

kiTxvis oqmebis dauSveblad cnobis Sesaxeb, radgan oqmebSi miTiTebuli dakiTxvis 

dawyebisa da damTavrebis dro erTmaneTs kveTda. pirobiTad, erTi dakiTxvis oqmis 

mixedviT, dakiTxva daiwyo 1100 sT-ze da damTavrda 1200 sT-ze, xolo meore oqmis mi-

xedviT, dakiTxva daiwyo 1130 sT-ze da damTavrda 1300 sT-ze. am SemTxvevaSi mosamar-

Tlem darRveva arsebiT darRvevad Seafasa da orive dakiTxvis oqmi dauSvebel mtki-

cebulebad cno.  

praqtikasa da literaturaSi xSirad arasworad ganmartaven, rom TiTqos sssk-

is 72-e muxlis pirveli nawili dasaSvebad cnobdes dacvis mxaris mier arsebiTi dar-

RveviT mopovebul mtkicebulebas da mis safuZvelze kanonierad mopovebul mtkice-

bulebas. dacvis mxaris mier Tundac arsebiTi darRveviT mopovebuli mtkicebule-

bis dasaSvebobis sakiTxis ganxilvisas Seusabamoa sssk-is 72-e muxlis pirveli nawi-

lis gamoyeneba, vinaidan es norma saerTod ar awesrigebs braldebulis sasargeblod 

mopovebuli mtkicebulebis sakiTxs. igi mxolod im mtkicebulebebs Seexeba, romle-

bic auaresebs braldebulis samarTlebriv mdgomareobas, e.i. ewinaaRmdegeba bral-

debulis pozicias am konkretul sisxlis samarTlis saqmeze. Sesabamisad, sssk-is 72-e 

muxlis pirveli nawili braldebis mxaris mier mopovebul, braldebis damadasture-

bel mtkicebulebebs Seexeba mxolod. aRniSnuli norma saerTod ar gadawyvets dac-

vis mxaris mtkicebulebis beds. es ar niSnavs, rom arsebiTi darRveviT mopovebuli 

dacvis mtkicebuleba udavod dasaSvebia.15 sssk-is 72-e muxlis me-3 nawili iTvaliswi-

nebs bralmdeblis mier dacvis mxaris mtkicebulebis dauSveblobis mtkicebis 

tvirTs. aseve, saqarTvelos konstituciis 42-e muxlis me-7 nawilis Tanaxmad, „kano-

nis darRveviT mopovebul mtkicebulebas iuridiuli Zala ara aqvs“. es Tanabrad See-

xeba rogorc braldebis, ise dacvis mxaris mtkicebulebebs.  

                         
15  dacvis mxaris mtkicebulebaTa dauSveblobasa da mis safuZvelze mopovebuli mtki-

cebulebis dasaSvebobis Sesaxeb ix. magaliTad, Tbilisis saapelacio sasamarTlos 
sagamoZiebo kolegiis 2017 wlis 27 Tebervlis ganCineba: <http://library.court.ge/judge-
ments/35582017-03-07.pdf >. 
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4.5.2. preiudicia 

sssk-is 73-e muxli iTvaliswinebs garemoebebs, romlebic gamokvlevis gareSe 

mtkicebulebad miiReba. aq preiudiciis erT-erTi sadavo sakiTxi unda iqnes ganxi-

luli. kerZod, sssk-is 73-e muxlis pirveli nawilis „d“ qvepunqtis Tanaxmad, gamok-

vlevis gareSe mtkicebulebad miiReba „nebismieri sxva garemoeba Tu faqti, romel-

zec mxareebi SeTanxmdebian“. am Canawers mecnieri Tu praqtikosi iuristebi sxvadas-

xvagvarad ganmartaven. iuristTa erTi nawili miiCnevs, rom winasasamarTlo sxdoma-

ze mtkicebulebaTa dasaSvebobis sakiTxis ganxilvisas mosamarTles sakuTari inici-

ativiT ekrZaleba mxareTa mier udavo mtkicebulebad aRiarebuli mtkicebulebis 

dasaSvebobis Semowmeba da misi dauSveblad cnoba;16 meoreni Tvlian, rom mosamarTle 

ar aris SezRuduli mxareTa poziciiT da uflebamosilia, dauSveblad cnos kanonis 

arsebiTi darRveviT mopovebuli, Tundac mxareTa mier udavod miCneuli mtkicebu-

leba.17 

mxareTa mier udavod aRiarebuli garemoeba Tu faqti mxolod im SemTxvevaSi mi-

iReba gamokvlevis gareSe mtkicebulebad da SeiZleba safuZvlad daedos sasamar-

Tlo gadawyvetilebas, Tu is gadalaxavs dasaSvebobis etaps winasasamarTlo sxdoma-

ze. sssk-is 73-e muxli miuTiTebs gamokvlevis gareSe, da ara dasaSvebobis Semowme-

bis gareSe, mtkicebulebad garemoebis daSvebas. amitom dasaSvebobis Semowmebisagan 

preiudicia ar icavs ama Tu im faqts an garemoebas, razec mxareebi SeTanxmdebian. 

normis mizania, saproceso ekonomiis uzrunvelsayofad, mxareTa SeTanxmebiT, arse-

biTad ganmxilvel mosamarTles misces SesaZlebloba, ganaCenis dasabuTebisas gaizi-

aros mtkicebuleba, romelic ar gamokvleula saqmis arsebiTi ganxilvisas (gamonak-

lisi SemTxveva sssk-is 259-e muxlis me-3 nawilidan). normis mizani ar aris, mxareTa 

SejibrebiTobis farTo gagebiT, mxareebisaTvis uflebis miniWeba, Tavad gadawyvi-

ton diskreciulad, Tundac kanondarRveviT mopovebuli, mtkicebulebis dasaSvebo-

bis sakiTxi. Tavad SejibrebiTobis principi, mxareebisaTvis Tanasworobis safuZ-

velze mtkicebulebaTa mopovebis/wardgenis/gamokvlevis uflebis miniWebisas, iTva-

16  zogadad, rodesac davoben, aqvs Tu ara winasasamarTlo sxdomis mosamarTles ufle-
bamosileba, sakuTari iniciativiT ganixilos mtkicebulebis dasaSvebobis sakiTxi, Tu 
mxares amis Sesaxeb ar uTxovia, mxedvelobaSi unda iqnes miRebuli is garemoeba, rom 
sssk-is 83-e muxlis me-4 nawilis safuZvelze saqmis masalebis sasamarTlosaTvis 
gagzavnisas mxareebi urTaven Txovnas, sasamarTlom ganixilos da dasaSvebad cnos 
saqmeSi warmodgenili mtkicebulebebi. Sesabamisad, garkveuli formiT Suamdgomloba 
mtkicebulebaTa dasaSvebobis Sesaxeb arsebobs da arasworia, romelime konkretuli 
mtkicebulebis Sesaxeb sasamarTlos mier dasaSvebobis ganxilva mxaris konkretuli 
Suamdgomlobis gareSe ganmartebul iqnes rogorc sasamarTlos mier am sakiTxis 
sakuTari iniciativiT ganxilva mxaris nebis sawinaaRmdegod. i.b. 

17  ix., magaliTad, Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis ganCinebebi: 
2015 wlis 16 seqtembris ganCineba saqmeze №1g/1389, <http://library.court.ge/judgements/-
38692015-09-18.pdf>; 2015 wlis 22 aprilis ganCineba saqmeze №1g/730-16, <http://library.-
court.ge/judgements/68312016-10-27.pdf>.  
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liswinebs aRniSnulis mxolod kanoniT dadgenili wesiT Sesrulebas (sssk-is me-9 

muxlis me-2 nawili). mosamarTlis mier ganaCenis dadgena (nafic msajulTa mier ver-

diqtis gamotana) marTlmsajulebis ganxorcielebis procesia, romelic mxareTa Se-

jibrebiTobis safuZvelze, magram sasamarTlos damoukideblobis, kanonierebis da 

sxva principebze dayrdnobiT xdeba. mtkicebulebaTa dasaSveboba da udavo mtkice-

bulebebze SeTanxmeba TanmimdevrobiT gadawydeba. winasasamarTlo sxdomaze msje-

loben mxareTa mier warmodgenili mtkicebulebebis dasaSvebobaze da Semdeg, sxdo-

mis dasasruls, saqmis arsebiTi ganxilvisaTvis momzadebis etapze, winasasamarTlo 

sxdomis mosamarTle, mxareTa monawileobiT amtkicebs maTgan miRebul im mtkicebu-

lebaTa CamonaTvals, romlebsac mxareebi sadavod ar xdian (sssk-is 220-e muxlis „g“ 

qvepunqti). logikuria, rom am CamonaTvalSi ar SeiZleba miTiTebuli iyos mtkicebu-

leba, romelic winasasamarTlo sxdomis mosamarTlem dauSveblad cno (garda im Sem-

Txvevisa, Tu 219-e muxlis me-7 nawilis Tanaxmad, es mtkicebuleba cnobilia dasaSve-

bad saapelacio sasamarTlos sagamoZiebo kolegiis mosamarTlis mier).  

preiudiciasTan dakavSirebiT praqtikaSi xSirad davis sagnad aris qceuli 

ramdenime sakiTxi. erT-erTi Seexeba Tavad sssk-is 73-e muxlis pirveli nawilis „d“ 

qvepunqtis gansazRvras. saqmis arsebiTad ganmxilvelma sasamarTlom SeiZleba mi-

iCnios, rom saxezea garemoeba an faqti, romelzec mxareebi SeTanxmdnen da es gare-

moeba an faqti gamokvlevis gareSe miiRos mxolod maSin, rodesac am garemoebis, 

faqtis Sesabamisi mtkicebuleba Sedis winasasamarTlo sxdomis mosamarTlis mier 

damtkicebul im mtkicebulebaTa CamonaTvalSi, romlebsac mxareebi sadavod ar 

xdian (sssk-is 220-e muxlis „g“ qvepunqti). yvela sxva SemTxvevaSi, miuxedavad imisa, 

aRniSnul mtkicebulebasTan dakavSirebiT iyo Tu ara aqtiuri msjeloba winasasa-

marTlo sxdomaze, saqmis arsebiTad ganxilvisas mxarem sssk-iT gaTvaliswinebuli 

wesis mixedviT unda gamoikvlios (aqvs ufleba gamoikvlios) warsadgen mtkicebule-

baTa nusxaSi Semavali nebismieri mtkicebuleba (garda im SemTxvevisa, rodesac mxa-

reebi amaze, rogorc udavo mtkicebulebaze, saqmis arsebiTi ganxilvisas SeTanxmde-

bian), winaaRmdeg SemTxvevaSi es mtkicebuleba ar SeiZleba safuZvlad daedos gana-

Cens (sssk-is 259-e muxlis me-3 nawili). magaliTad, winasasamarTlo sxdomaze warmod-

genili raime dokumenti, romelic dasaSvebia arsebiTi ganxilvisaTvis, magram, amave 

dros, ar aris Sesuli udavo mtkicebulebaTa CamonaTvalSi, saqmis arsebiTi ganxil-

visas gamokvleuli unda iyos sssk-is 78-e muxlis pirveli nawilis moTxovnaTa Sesa-

bamisad da amisaTvis mxarem winaswar unda miiRos Sesabamisi zomebi (mtkicebulebaTa 

nusxaSi miuTiTos Sesabamisi piri/pirebi mowmis/mowmeTa saxiT dasakiTxad). aseve, 

arasworia midgoma, rodesac sssk-is 73-e muxlis pirveli nawilis „d“ qvepunqts uTa-

nabreben SemTxvevas, rodesac mowinaaRmdege mxare ar davobs mxaris mier warmodge-

nil mtkicebulebaze. SemTxveva, rodesac saxezea garemoeba an faqti, romelzec mxa-

reebi SeTanxmdnen da es garemoeba an faqti damtkicebulad (gamokvlevis gareSe) mii-

Reba, arsebobs mxolod maSin, rodesac orive mxare Tanxmdeba aRniSnulze. Tu mtki-

cebulebis warmomdgen mxares surs am mtkicebulebis gamokvleva saqmis arsebiTi 

ganxilvisas, miuxedavad imisa, rom mowinaaRmdege mxare sadavod ar xdis warmodge-
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nil mtkicebulebas, mtkicebulebis warmomdgen mxares ufleba aqvs, Tavisuflad ga-

dawyvitos am mtkicebulebis saqmis arsebiTi ganxilvisas gamokvlevis sakiTxi. maga-

liTad, Tu winasasamarTlo sxdomaze warmodgenilia mowmis gamokiTxvis oqmi da mo-

winaaRmdege mxare mas sadavod ar xdis, warmomdgeni mxare Tavad irCevs, gamokiTxvis 

oqmi udavo mtkicebuleba iyos, Tu am oqmis safuZvelze saqmis arsebiTi ganxilvisas 

mowmis saxiT dakiTxos gamokiTxuli piri.18  

 

4.5.3. Cvenebis/Cvenebebis dauSvebloba arsebiTi 
urTierTwinaaRmdegobisas 

 

sssk-is 75-e muxlis me-2 nawilis Tanaxmad, „Tu piris mier gamokiTxvisas miwo-

debul informaciasa da mis Cvenebas Soris an mowmis Cvenebebs Soris arsebiTi wina-

aRmdegobaa, mxare uflebamosilia, mosamarTlis winaSe daayenos Suamdgomloba 

Cvenebis/Cvenebebis dauSvebel mtkicebulebad cnobis Taobaze“. vidre uSualod 

Cvenebis/Cvenebebis dauSveblobis problema iqneba ganxiluli, mcire ganmarteba 

unda gakeTdes ramdenime sakiTxze: es wesi mxolod erTi da imave piris mier miwode-

bul informaciasa da Cvenebas/Cvenebebs Seexeba da ar awesrigebs SemTxvevas, rode-

sac ori an meti sxvadasxva piris mier miwodebuli informacia an micemuli Cvene-

ba/Cvenebebi ewinaaRmdegeba erTmaneTs, rogorc amas xSirad moiazreben xolme. ase-

ve, arasworia warmodgena, TiTqos pirdapiri da jvaredini dakiTxva erTi piris mi-

er micemuli Cvenebebi iyos. mowmis dakiTxva warmoebs pirvelad im mxaris mier, vinc 

mowme moiwvia (pirdapiri dakiTxva), Semdeg mowinaaRmdege mxaris mier (jvaredini 

dakiTxva) da amas SesaZloa, mohyves xelaxali pirdapiri da xelaxali jvaredini da-

kiTxva. mTeli es procesi aris mowmis erTi Cveneba da misi Cvenebebad dayofa aras-

woria. Cvenebebze saubari SesaZloa, magaliTad, rodesac saxezea erTi mowmis mier 

gamoZiebisas micemuli Cveneba, imave mowmis mier saqmis arsebiTi ganxilvisas mice-

muli Cveneba, saapelacio wesiT saqmis ganxilvisas micemuli Cveneba. aseve ver iqne-

ba gaziarebuli mosazreba, rom sssk-is 75-e muxlis me-2 nawili Seexebodes erTi Cve-

nebis farglebSi erTi da imave garemoebis Sesaxeb urTierTgamomricxav pasuxebs. 

magaliTad, Tu Tavisufali Txrobisa da dasmul kiTxvebze pasuxis gacemisas mowme 

erTi da imave garemoebis Sesaxeb arsebiTad sxvadasxva Sinaarsis Cvenebas iZleva, es 

ar aris safuZveli imisa, rom sssk-is 75-e muxlis me-2 nawilze miTiTebiT mowinaaR-

mdege mxarem am Cvenebis dauSveblad cnoba moiTxovos. rac Seexeba uSualod in-

formaciasa da Cvenebas, an Cvenebebs Soris urTierTwinaaRmdegobas da amis safuZ-

velze Cvenebis/Cvenebebis dauSveblad cnobas, aq problemur sakiTxad ganixilaven, 

Tu rodis unda daayenos mxarem es Suamdgomloba. sssk-is 219-e muxlis me-4 nawilis 

                         
18  am sakiTxTan dakavSirebiT araerTgvarovani praqtika arsebobda, rac bolo wlebSi 

erTian midgomebamde Camoyalibda da dRes, umetes SemTxvevaSi, sasamarTlo iziarebs 
im gamocdilebas, rom mxares ufleba aqvs, Tavad gadawyvitos mtkicebulebis gamok-
vlevis sakiTxi, miuxedavad imisa, mowinaaRmdege mxare gamosakvlev mtkicebulebas 
sadavod xdis Tu ara. i.b. 
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„a“ qvepunqtis Tanaxmad, mtkicebulebaTa dasaSvebobis sakiTxi winasasamarTlo 

sxdomis stadiaze gadawydeba, xolo saqmis arsebiTi ganxilvisas mosamarTle mxo-

lod sssk-is 239-e muxlis me-2 nawilis farglebSi gadawyvets mtkicebulebis dasaS-

vebobis sakiTxs, Tu mxare damatebiT mtkicebulebas waradgens. praqtikaSi, rode-

sac mxare saqmis arsebiTi ganxilvisas dakiTxuli mowmis mier Cvenebis micemis Sem-

deg apelirebs am Cvenebasa da mowmis mier adre micemul informaciasa Tu Cvenebas 

Soris arsebiTi urTierTwinaaRmdegobis gamo Cvenebis/Cvenebebis dauSveblad cno-

bas, arsebiTi sxdomis mosamarTle swored sssk-is 219-e muxlis me-4 nawilis „a“ qve-

punqtze dayrdnobiT ambobs uars Suamdgomlobis dakmayofilebaze.19 amave dros, 

winasasamarTlo sxdomaze am Suamdgomlobis dayeneba, faqtobrivad, gamoricxu-

lia, vinaidan jer ar arsebobs mowmis mier arsebiT sxdomaze micemuli Cveneba.20 

dRevandeli kanonmdeblobis Tanaxmad, mxaris swori moqmedebaa, rom msgavs situa-

ciaSi gamoiyenos mowmis impiCmentis wesi21 da, aseve, urTierTwinaaRmdegobis Sesa-

xeb mosamarTlis yuradReba gaamaxvilos daskvniT sityvaSi da moiTxovos, rom Cve-

neba/Cvenebebi ar iyos gaziarebuli mosamarTlis mier ganaCenis dadgenisas. am 

problemur sakiTxTan dakavSirebiT araerTi mosazreba arsebobs. iuristTa nawili 

dRes sssk-is 93-e muxlze dayrdnobiT SesaZleblad miiCnevs saqmis arsebiTad gan-

mxilveli mosamarTlis mier mtkicebulebis dasaSvebobis sakiTxis ganxilvas, rad-

gan miTiTebul muxls arasworad ganmartavs, TiTqos, mxares nebismier stadiaze 

hqondes Suamdgomlobis dayenebis SeuzRudavi ufleba. aseve, jer kidev 2013 wels, 

„konstituciis 42-e muxlis“ mier Catarebuli kvlevis22 Sedegad, SemuSavebuli iyo 

rekomendaciebi, romelTa Tanaxmad, kvlevis avtorebis mier SemoTavazebul iqna 

Semdegi saxis cvlilebebi: „sisxlis samarTlis saproceso kodeqsis 93-e muxlis 1-

li nawili unda Camoyalibdes Semdegi redaqciiT: `mxareebma Suamdgomloba SeiZle-

ba daayenon sisxlis samarTlis procesis nebismier stadiaze.“ sisxlis samarTlis 

                         
19  aRniSnulis da, zogadad, mtkicebulebaTa dauSveblobis Sesaxeb ix. aseve: ComaxaSvili 

q., TomaSvili T., Zebniauri g., osefaSvili s., patariZe m., mtkicebulebebi sisxlis 
samarTlis procesSi, fondi Ria sazogadoeba saqarTvelo, Tb., 2016, 28-41.  

20  sasamarTlo praqtika icnobs SemTxvevebs, rodesac winasasamarTlo sxdomaze mosa-
marTle winswrebiT iyenebs sssk-is 75-e muxlis me-3 nawiliT gaTvaliswinebul daT-
qmas. magaliTad, Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2016 wlis 
18 martis ganCinebiT saqmeze №1g/429 mosamarTlem mTlianad gaiziara winasasamarTlo 
sxdomis mosamarTlis dasabuTeba braldebis mxaris mowmeTa nusxidan dazaralebulis 
warmomadgenlis amoricxvasTan dakavSirebiT sssk-is 75-e muxlis me-3 nawilis 
safuZvelze. ix. <http://library.court.ge/judgements/97162016-03-23.pdf>.  

21  mamacaSvili m., maTiaSvili m., loria a., WeliZe T., pirdapiri dakiTxva, jvaredini da-
kiTxva (saxelmZRvanelo iuristebisaTvis), Tb., 2013, 145-150.  

22  dacvis uflebis qmediToba sisxlis samarTlis procesSi: mtkicebulebaTa dauSveb-
lad cnobaze Suamdgomlobis ufleba sasamarTlo ganxilvis nebismier etapze, `kon-
stituciis 42-e muxli“, 2013, <http://article42.ge/wp-content/uploads/2015/10/%E1%83%90%E1%-
83%9C%E1%83%92%E1%83%90%E1%83%A0%E1%83%98%E1%83%A8%E1%83%98-westminster-
42-%E1%83%94-%E1%83%9B%E1%83%A3%E1%83%AE%E1%83%9A%E1%83%98-
%E1%83%93%E1%83%90%E1%83%AA%E1%83%95%E1%83%98%E1%83%A1-
%E1%83%A3%E1%83%A4%E1%83%9A%E1%83%94%E1%83%91%E1%83%901.pdf>.  
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saproceso kodeqsis 219-e muxlis me-4 nawilis „a“ qvepunqti mniSvnelovania, Camoya-

libdes Semdegi redaqciiT: „4. winasasamarTlo sxdomis mosamarTle: a) ganixilavs 

mxareTa Suamdgomlobebs mtkicebulebaTa dasaSvebobis Taobaze. aseTi Suamdgom-

lobis dayeneba mxareebs SeuZliaT saqmis arsebiT ganxilvis drosac“. aRniSnuli 

ver iqneba gaziarebuli Semdeg garemoebaTa gamo: sssk-is 93-e muxlis pirveli nawi-

liT gaTvaliswinebuli piroba, rom mxareebs ufleba aqvT, Suamdgomloba procesis 

nebismier stadiaze daayenon mxolod am kodeqsiT pirdapir gaTvaliswinebul Sem-

TxvevebSi da dadgenili wesiT — arsebiTi pirobaa da misi gauqmeba pirdapir ewina-

aRmdegeba saproceso formis dadgenil instituts (sssk-is me-12 muxlis me-3 nawi-

li); rac Seexeba sssk-is 219-e muxlSi cvlilebis Setanas,23 es muxli uSualod wina-

sasamarTlo sxdomas Seexeba da mizanSewonili ar aris mis farglebSi saqmis arsebi-

Ti ganxilvis regulaciebis daweseba. Tu kanonmdeblis neba iqneba, rom mxareebs uf-

leba mieceT, saqmis arsebiTi ganxilvisas daayenon Suamdgomloba urTierTwinaaR-

mdegobis gamo Cvenebis/Cvenebebis dauSveblad cnobis Sesaxeb, amis martivi gadawy-

vetilebaa, Tavad sssk-is 75-e muxlis me-2 nawilSi Sevides cvlileba da dazustdes, 

rom mxare uflebamosilia, saqmis arsebiTi ganxilvis mosamarTlis winaSe daaye-

nos Suamdgomloba.  

4.5.4. mtkicebulebis dauSveblad cnobis Sesaxeb ganCinebis 
gasaCivreba24 

2015 wlis 19 Tebervals ganxorcielebuli cvlilebis Tanaxmad, winasasamar-

Tlo sxdomis mosamarTlis mier miRebuli ganCineba mtkicebulebaTa dauSveblad 

23  dReis mdgomareobiT, saqarTvelos sakonstitucio sasamarTloSi wardgenilia kon-
stituciuri sarCeli №821 sssk-is 219-e muxlis arakonstituciurad cnobis moTxov-
niT, sadac mosarCele sasarCelo moTxovnis dasabuTebisaTvis mTavar argumentad 
iyenebs mosazrebas, rom arsebiTi ganxilvis stadiaze mxareTa uflebis SezRudva, 
daayenon Suamdgomloba mtkicebulebaTa dasaSvebobis Sesaxeb — xelyofs mxareTa Se-
jibrebiTobis princips sisxlis samarTlis procesSi. ix. <http://constcourt.ge/ge/court/-
sarchelebi>.

24  unda aRiniSnos, rom adamianis uflebaTa dacvis evropuli sasamarTlos praqtika 
pirdapir ar aRiarebs mtkicebulebis dauSveblobis sakiTxis ganxilvas, rogorc mis 
uSualo kompetencias, Tumca adamianis uflebaTa evropuli konvenciis me-6 muxliT 
aRiarebuli uflebis – saqmis samarTliani ganxilvis uflebis – farglebSi moiazrebs, 
maT Soris, kanonieri gziT mopovebuli mtkicebulebebis safuZvelze saqmis gan-
xilva/gadawyvetas. ix. magaliTad: Шестакова Л.А., Правовой анализ практики Европейского 
суда по правам человека по уголовным делам, связанным с нарушением принципа справедливого 
судебного разбирательства. Жур. «Основы экономики, управления и права». 2012, №1(1), 172-179; 
Трубникова Т.В., Правила доказывания и принятия решений в уголовном процессе в механизме 
гарантирования каждому права на судебную защиту. Жур. «Вестник Томского государственного 
университета». 2012, №354, 143-149; aseve, 2003 wels warmoebuli kvleva, romelic evro-
kavSiris wevri qveynebis gamocdilebas Seexeba sisxlis samarTlis procesSi ukanonod 
mopovebul mtkicebulebaTa gamoyenebis sakiTxis Sesaxeb: Opinion on the status of illegally 
obtained evidence in criminal procedures in the Member States of the European Union, <http://-
ec.europa.eu/justice/fundamental-rights/files/cfr_cdf_opinion3_2003_en.pdf>.  
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cnobis Sesaxeb erTjeradad saCivrdeba saapelacio sasamarTlos sagamoZiebo ko-

legiaSi. am cvlilebis ganxorcielebas win uZRoda xangrZlivi debatebi, Tu sad da 

ra wesiT daregulirebuliyo ganCinebis gasaCivrebis sakiTxi. erT-erTi mosazrebis 

Tanaxmad, gasaCivreba SesaZlo iyo, arsebiTi ganxilvis Sedegad miRebul ganaCenTan 

erTad momxdariyo saapelacio wesiT. ganaCenTan erTad saapelacio wesiT am sakiTx-

is mowesrigeba araefeqturi iqneboda saproceso ekonomiisa da mxareTa mtkicebu-

lebebis wardgena/gamokvlevis uflebis kuTxiT. winasasamarTlo sxdomis Sedegebis 

mixedviT gamoikvlevdnen mxareebi arsebiT sxdomaze mtkicebulebebs, xolo saape-

lacio wesiT gasaCivrebis Sedegad, SesaZloa, mtkicebulebaTa farglebi Secvli-

liyo. aseve, mtkicebulebaTa dasaSvebobis sakiTxis Sedegad darCenil mtkicebule-

baTa erTobliobaze dayrdnobiT imsjelebda winasasamarTlo sxdomis mosamarTle 

saqmis arsebiTi ganxilvisaTvis gadacemis Sesaxeb da im SemTxvevaSi, Tu sisxlissa-

marTlebrivi devnis Sewyvetis Sesaxeb gadawyvetilebas miiRebda, mxare kargavda 

dauSvebeli mtkicebulebis Sesaxeb ganCinebis gasaCivrebis uflebas an sisxlissa-

marTlebrivi devnis Sewyvetis Sesaxeb ganCinebis gasaCivrebis uflebasTan erTad 

unda ganexorcielebina, rac mtkicebulebis dauSveblad cnobis Sesaxeb ganCinebis 

gasaCivrebis araerTgvarovan midgomebs gamoiwvevda. erT-erTi SesaZlo varianti 

dauSvebeli mtkicebulebis Sesaxeb ganCinebis gasaCivrebisa SeiZleba yofiliyo 

saqmis arsebiTi ganxilvis sawyis etapze, arsebiTi ganxilvis zRurblze (on the thres-
hould of the trial), mxaris Suamdgomloba dauSveblad cnobili mtkicebulebis dasaSve-

bobis sakiTxis xelaxla ganxilvis Sesaxeb. aq SeiZleba Sedegad miRebuli yofiliyo 

mtkicebulebis dasaSvebobis sakiTxis ganxilvis dublireba saqmis arsebiTi gan-

xilvis stadiaze. mxare yovelTvis Seecdeboda, gamoeyenebina es ufleba, miuxeda-

vad Suamdgomlobis safuZvlianobisa, rac gaumarTleblad gaaWianurebda sasamar-

Tlo ganxilvas. amitom mtkicebulebis dauSveblobis Sesaxeb ganCinebis gasaCivre-

bis sakiTxis gadawyveta unda momxdariyo saqmis arsebiTi ganxilvis dawyebamde da 

amis saukeTeso SesaZleblobas swored ganCinebis saapelacio sasamarTlos sagamo-

Ziebo kolegiaSi gasaCivreba iZleoda. aqve, kanoni ukve iTvaliswinebda sisxlissa-

marTlebrivi devnis Sewyvetis Sesaxeb ganCinebis am gziT gasaCivrebas da es ori sa-

kiTxi erTmaneTTan imdenad mWidro kavSirSia, rom gasaCivrebis erTiani wesi yvela-

ze efeqtian saSualebad warmodgeba mxareTa SejibrebiTobisa da marTlmsajule-

bis interesebis uzrunvelsayofad.  

sssk-is 219-e muxlis me-7 nawiliT gaTvaliswinebuli gasaCivrebis uflebiT 

sargeblobs rogorc braldebis, ise dacvis mxare. saCivris ganxilvisas sagamoZiebo 

kolegiis mosamarTlis kompetenciaa, ZalaSi datovos an gaauqmos winasasamarTlo 

sxdomis mosamarTlis ganCineba mtkicebulebis dauSveblad cnobis Sesaxeb. winasa-

samarTlo sxdomis mosamarTlis ganCineba SesaZloa, Seexebodes ramdenime mtkice-

bulebis dauSveblad cnobas da ganCinebis gasaCivrebisas mxare SeiZleba iTxovdes 

dauSveblad cnobili (nawili) mtkicebulebebis daSvebas. sagamoZiebo kolegiis mo-

samarTlem saCivris ganxilvis Sedegad SesaZloa, calkeul mtkicebulebebTan da-
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kavSirebiT ganCineba nawilobriv gaauqmos, xolo danarCen nawilSi datovos ucvle-

li. ganCinebis gauqmebis SemTxvevaSi sagamoZiebo kolegiis mosamarTle Tavad 

wyvets mtkicebulebis dasaSvebobas saqmis arsebiT sxdomaze gamosakvlevad.25   

4.6. winasasamarTlo sxdomis Semajamebeli gadawyvetileba 

 winasasamarTlo sxdomis Semajamebeli gadawyvetileba Seexeba sisxlis sa-

marTlis procesis aRniSnuli stadiis mTavari amocanis — arsebiTi ganxilvisaT-

vis saqmis gadacemis sakiTxis gadawyvetas (sssk-is 219-e muxlis me-4 nawilis „e“ 

qvepunqti). winasasamarTlo sxdomis mosamarTle mis kompetencias mikuTvnebul 

sakiTxTa gadasawyvetad mtkicebis sxvadasxva standarts gamoiyenebs. magaliTad, 

mosamarTle winasasamarTlo sxdomaze aRkveTis RonisZiebis sakiTxis gadawyveti-

sas, Sesabamisad, dasabuTebuli varaudis standartiT iRebs gadawyvetilebas 

(sssk-is me-3 muxlis me-11 nawili); saproceso SeTanxmebis damtkicebisas winasasa-

marTlo sxdomis mosamarTle saqmis arsebiTi ganxilvis gareSe ganaCenis gamosa-

tanad sakmaris mtkicebulebaTa standarts gamoiyenebs (sssk-is me-3 muxlis me-111 

nawili). magram winasasamarTlo sxdomis mosamarTlis ZiriTadi saxelmZRvanelo 

standarti, romlis safuZvelzec igi Semajamebel gadawyvetilebas miiRebs, alba-

Tobis maRali xarisxis standartia (sssk-is me-3 muxlis me-12 nawili). am maRali xa-

risxis albaTobis ganmsazRvreli niSnebia: winasasamarTlo sxdomaze warmodge-

nil mtkicebulebaTa erToblioba; am mtkicebulebaTa damajerebloba da urTi-

erTSeTavseba; mtkicebulebaTa sakmarisoba. dRes bevrs davoben imis Taobaze, 

Tu ra etapze xdeba mtkicebulebaTa Sefaseba. mtkicebulebaTa Sefaseba, misi kla-

sikuri gagebiT, xdeba im mizniT, rom gadawydes sisxlis samarTlis procesis mTa-

vari amocana — braldebulis damnaSaveoba-udanaSaulobis sakiTxi, ris kompeten-

cia saqmis arsebiTad ganmxilvel mosamarTles ekuTvnis da mtkicebulebaTa Ziri-

Tad da saboloo Sefasebas swored arsebiTad ganmxilveli mosamarTle (sasamar-

Tlo) axdens saqmeze ganaCenis dadgenisas (sasamarTlo TaTbirisas). saqmis nafic 

msajulTa mier ganxilvis SemTxvevaSi, Sesabamisad, mtkicebulebaTa Sefasebis sa-

fuZvelze miiReben verdiqts nafici msajulebi. rac Seexeba mtkicebulebaTa wi-

naswar Sefasebas (sadac ar unda iqnes nagulisxmevi mtkicebulebis Sefaseba, ro-

gorc mtkicebis procesis damagvirgvinebeli etapi), mas axdenen, magaliTad, mxa-

reebi, sakuTari poziciis strategiis dagegmvis mizniT. gansakuTrebiT mniSvne-

lovania prokuroris mier mtkicebulebaTa (gamoZiebis stadiaze isini jer kidev 

informaciis, SesaZlo mtkicebulebis statuss atareben) winaswari Sefaseba, rac 

saSualebas aZlevs mas, sworad gansazRvros sisxlissamarTlebrivi devnis dawye-

bis, dawyebaze uaris, Sewyvetis, ganaxlebis, gagrZelebis, braldebis farglebis 

25  ix., magaliTad, Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2016 wlis 20 
oqtombris ganCineba saqmeze №1g/1614-16w., <http://library.court.ge/judgements/98182016-10-
24.pdf>.
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Secvlis bedi. rac Seexeba winasasamarTlo sxdomis mosamarTles, mtkicebulebaTa 

dasaSvebobis gadawyvetisas igi amowmebs26 mtkicebulebis warmomavlobis kanonie-

rebas, maT Soris: sssk-is 83-e muxliT gaTvaliswinebuli wesebis dacvas (sssk-is 

72-e muxlis pirveli nawili), sarwmunoobas (namdvilobas) (sssk-is 72-e muxlis me-2 

nawili; 78-e muxlis piveli nawili) da wyvets am mtkicebulebis dasaSvebobis sa-

kiTxs misi Semdgomi gamokvleva-SefasebisTvis an dauSveblad cnobs mas (suppression 
of evidence). sxva sityvebiT, winasasamarTlo sxdomis mosamarTle axdens mtkicebu-

lebis analizs da wyvets, vargisia Tu ara mtkicebuleba, rom Sefasdes (mtkicebu-

lebis vargisianoba — пригодность доказательства). mtkicebulebis ararelevantu-

robis gamo dauSveblad cnobas winasasamarTlo sxdomaze, rogorc wesi, mosamar-

Tle Tavs aridebs, rasac axsnis im mizeziT, rom procesis am stadiaze ar xdeba 
mtkicebulebaTa gamokvleva, e.i. misi Sinaarsobrivi ganxilva da am sakiTxs saqmis 
arsebiTi ganxilvis mosamarTles miandobs.27 zogadad, relevanturoba, rogorc 
dasaSvebobis ganmsazRvreli niSani, namdvilad scildeba Semowmebis gziT saqmeze 
Sesaxebobis dadgenas da, udavod, Seicavs sxva mtkicebulebaTa da garemoebaTa 
mxedvelobaSi miRebiT am mtkicebulebis sisxlis samarTlis saqmeze mniSvnelobis 
gansazRvras, rac mtkicebulebis Sefasebis sakiTxia da arsebiTad ganmxilveli 
mosamarTlis (nafici msajulebis) prerogativaa (weight vs. admissibility of the evi-
dence28).29  

saqmis arsebiTi ganxilvisaTvis gadacemis sakiTxis gadawyvetisas winasasa-

marTlo sxdomis mosamarTle dasaSveb mtkicebulebebs sinTezurad, erToblioba-

Si ganixilavs urTierTSeTavsebisa da sakmarisobis kuTxiT. unda iTqvas, rom wina-

sasamarTlo sxdomis mosamarTlis saxelmZRvanelo standartis sakanonmdeblo 

regulireba ufro Rrma, SefasebiTi procesis STabeWdilebas tovebs, vidre saWi-

roa da sinamdvileSi xdeba. am standartiT gaTvaliswinebuli Tvisebebis umrav-

lesoba (erToblioba, damajerebloba, urTierTSeTavseba, sakmarisoba) emTxveva 

sssk-is 82-e muxlisa da me-3 muxlis me-13 nawiliT gaTvaliswinebuli mtkicebule-

                         
26  ix. aqubardia i., dacvis xelovneba, Tb., 2011, 158-166.  
27  sasamarTlo praqtika icnobs SemTxvevas, rodesac winasasamarTlo sxdomaze mtki-

cebulebis dauSveblad cnobis Sesaxeb ganCinebis ZalaSi datovebisas saapelacio 
sasamarTlos sagamoZiebo kolegia msjelobs relevanturobasa da mtkicebulebis Se-
fasebis sxva Tvisebebze, Tumca am konkretul SemTxvevaSi mtkicebulebis dauSveblad 
cnobis safuZvlad mainc kanonis arsebiTad darRvevaa miCneuli. ix. Tbilisis saa-
pelacio sasamarTlos sagamoZiebo kolegiis 2015 wlis 2 noembris ganCineba №1g/1721-
15, <http://library.court.ge/judgements/49452015-11-06.pdf>.  

28  ix. <http://federalevidence.com/pdf/2010/03-Mar/US_v._Nadeau.pdf>.  
29  magaliTad, aSS-is federaluri wesebi mtkicebulebebis Sesaxeb saqmis arsebiT gan-

xilvamde mtkicebulebis dasaSvebobisas relevanturobis arsebobis mxolod Zalian 
zogad moTxovnebs awesebs, rasac Statebis umravlesoba iziarebs. ix.: Federal Rules of 
Evidence, Rule 401. Test for Relevant Evidence, <https://www.law.cornell.edu/rules/fre/rule_401>; Mas-
sachusetts Guide to Evidence, 2017 ed., Article IV, Section 401. <http://www.mass.gov/courts/docs/sjc/-
guide-to-evidence/massguidetoevidence.pdf>.  
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bis Sefasebis kriteriumebs (dasaSveboba, utyuaroba, SeTanxmebuli da saWiro er-

Toblioba). aRniSnuls logikuri axsna aqvs. winasasamarTlo sxdomis mosamar-

Tlis standarti, rogorc mtkicebis procesis Semadgeneli etapi, mimarTulia pi-

ris braleulobaze, gamamtyunebel ganaCenze (sssk-is me-3 muxlis me-12 nawili; 

219-e muxlis me-5 nawili) iseve, rogorc gonivruli eWvis miRma standarti. maT 

Soris sxvaobaa is, rom winasasamarTlo sxdomis mosamarTle piris braleulobasa 

da gamamtyunebel ganaCens albaTobis maRali xarisxiT „winaswarmetyvelebs“; xo-

lo arsebiTi ganxilvis mosamarTle am sakiTxs gonivruli eWvis miRma rwmeniT 

wyvets. msjelobis Sedegad aSkaraa, rom winasasamarTlo sxdomis mosamarTlis 

kompetencia saqmis arsebiTi ganxilvisaTvis sakiTxis gadawyvetisas scdeba Semow-

mebas da Sefasebis garkveul elementebs Seicavs, rac mtkicebulebaTa winaswari 

Sefasebaa.  

ramdenime sityviT urTierTSeTavsebasa da sakmarisobaze: maRali albaTobis 

xarisxis erT-erTi niSani _ urTierTSeTavseba ar unda iyos gagebuli rogorc 

mtkicebulebaTa skrupulozuri, Sinaarsobrivi Sedareba da amis safuZvelze maTi 

dasaSvebobis gansazRvra. saqmis masalebis miRebisas winasasamarTlo sxdomis mo-

samarTle, raRa Tqma unda, ecnoba maT (swored amas emsaxureba sssk-is 83-e muxlis 

me-6 nawilis moTxovna, rom sasamarTlos mxareebma sxdomis gamarTvamde araugvia-

nes 5 dRisa miawodon saqmis masalebi), Tumca ar xdeba am mtkicebulebaTa Sinaar-

sobrivi gamokvleva sxdomaze, mxareTa monawileobiT. saqmeze SesaZloa arsebob-

des erTi da imave garemoebis Sesaxeb Sinaarsobrivad gansxvavebuli, erTmaneTis 

sawinaaRmdego mtkicebulebebi, magram isini dasaSvebi iyos gamosakvlevad. maga-

liTad, mowmeTa gamokiTxvis oqmebi, mxareTa mier Catarebuli eqspertizis das-

kvnebi30 da sxv. arsebiTad saqmis ganmxilveli mosamarTlis kompetenciaa mtkice-

bulebaTa Sefasebisas maTi SeTanxmebulobis gansazRvra, erTi mtkicebulebis mi-

Reba da meoris uaryofa (sssk-is 82-e muxlis me-3 nawili; 273-e muxlis pirveli na-

wili). amitom winasasamarTlo sxdomaze mtkicebulebaTa urTierTSeuTavseblo-

bis gamo sisxlissamarTlebrivi devnis Sewyveta mxolod im SemTxvevaSi unda mox-

des, Tu es Tviseba aSkarad gamoxatulia, rac gamoricxavs winasasamarTlo sxdo-

mis mosamarTlis SesaZleblobas, albaTobis maRali xarisxiT darwmundes (probable 
cause31), rom am saqmeze gamotanili iqneba gamamtyunebeli ganaCeni. rac Seexeba sak-

marisobas, es sakiTxi ukavSirdeba mtkicebis sagans (farglebs). upirveles yovli-

sa, unda gaimijnos winasasamarTlo sxdomisa da saqmis arsebiTad ganxilvis mtki-

cebis farglebi. arsebiTad ganmxilveli mosamarTlisaTvis ganaCenis dadgenisas 

sssk-is 260-e muxli gansazRvravs sakiTxTa wres, rac ukavSirdeba piris damnaSave-

30  Tanamedrove midgomebi eqspertis daskvnasTan dakavSirebiT ixileT, magaliTad, Beety 
V., Changing the Culture of Disclosure and Forensics, 73 Wash. & Lee L. Rev. Online, 580, 2017, 580-594, 
<http://scholarlycommons.law.wlu.edu/wlulr-online/vol73/iss2/3>. 

31  ix. aSS-is sisxlis samarTlis procesis federaluri wesebi: Federal Rules of Criminal 
Procedure. Rule 5.1.(f),(g), <https://www.law.cornell.edu/rules/frcrmp/rule_5.1.>.  
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obisa (amave muxlis pirveli nawilis „a“-„g“ qvepunqtebi) da sasjelis dadgenas (Se-

sabamisad, „d“-„v“ qvepunqtebi). aseve, damnaSaveobisa da sasjelis sakiTxebs moi-

cavs mtkicebulebis cneba, rodesac gansazRvravs mtkicebulebaTa miznebs uSua-

lod sasamarTlosaTvis (sssk-is me-3 muxlis 23-e nawili). rac Seexeba winasasamar-

Tlo sxdomas, am stadiaze mtkicebis farglebi ufro viwrod unda gavigoT da mo-

viazroT mxolod im garemoebebis dadgena, rac sakmarisia piris damnaSaveobis (mis 

mimarT gamamtyunebeli ganaCenis dadgenis) maRali albaTobis xarisxiT daskvni-

saTvis. winasasamarTlo sxdomis mosamarTle saqmis arsebiTi ganxilvisaTvis ga-

dacemis sakiTxis gadawyvetisas ar exeba kvalifikaciisa da sasjelis gansazRvris 

sakiTxs.32 Sesabamisad, sssk-is me-3 muxlis me-12 nawiliT gansazRvruli mtkicebu-

lebaTa sakmarisi erToblioba da imave muxlis me-13 nawiliT gaTvaliswinebuli 

mtkicebulebaTa saWiro erToblioba gansxvavebuli moculobisaa. 

 
4.6.1. winasasamarTlo sxdomis mosamarTlis ganCineba 

sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb da  
misi gasaCivrebis wesi 

 
 sssk-is 219-e muxlis me-6 nawilis Tanaxmad, „Tu braldebis mxaris mier war-

dgenili mtkicebulebebi albaTobis maRali xarisxiT ar iZleva safuZvels varau-

disaTvis, rom danaSauli am pirma Caidina, winasasamarTlo sxdomis mosamarTle 

ganCinebiT wyvets sisxlissamarTlebriv devnas.“ zemoT ukve aRiniSna, rom winasa-

samarTlo sxdomis mosamarTlis saxelmZRvanelo standarti mimarTulia piris 

braleulobaze33 da, Sesabamisad, aqcenti swored braldebis mxaris mier warmod-

genil mtkicebulebaTa erTobliobaze gadadis, rasac ganapirobebs, zogadad, 

mtkicebis procesis amocanebi, bralmdeblis mtkicebis tvirTi da a.S. rogorc 

gansaxilveli sakanonmdeblo regulaciidan irkveva, gadawyvetilebas sisxlisa-

marTlebrivi devnis Sewyvetis Sesaxeb winasasamarTlo sxdomis mosamarTle ganCi-

nebiT iRebs. kanoni ar gansazRvravs ganCinebis formas — werilobiTi unda iyos is, 

Tu zepiri. sasamarTlo ganxilvis zogad debulebaTa erT-erTi norma, sssk-is 192-

e muxli, Seexeba sasamarTlo sxdomaze ganCinebis gamotanis wess, romelic aseve 

arafers ambobs werilobiTi da zepiri ganCinebis Sesaxeb. amitom winasasamarTlo 

sxdomis mosamarTlis mier sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb ganCi-

neba SeiZleba atarebdes werilobiT an zepir formas. praqtikaSi xSirad gamoiye-

neba e.w. „saoqmo ganCinebis“ wesi, rodesac sisxlissamarTlebrivi devnis Sewyve-

tis Sesaxeb ganCinebas winasasamarTlo sxdomis mosamarTle zepiri formiT mii-

Rebs, rac aisaxeba sasamarTlo sxdomis oqmSi da moTxovnis SemTxvevaSi mzaddeba 

am oqmidan amonaweri — saoqmo ganCineba. msgavsi praqtika ganpirobebuli unda 

                         
32  saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, avtorTa koleqtivi, 

mTavari redaqtori giorgaZe g., Tb., 2015, 657-658. 
33  ix. qveTavi 4.6. 
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iyos im mizeziT, rom garda saproceso ekonomiisa, rac miiRweva damoukidebeli 

werilobiTi dokumentis Sedgenis nacvlad zepiri gadawyvetilebis pirdapir sa-

samarTlo sxdomis oqmSi asaxviT, winasasamarTlo sxdomis mosamarTle Tavidan 

iridebs ganCinebiT miRebuli gadawyvetilebis detaluri dasabuTebis valdebu-

lebas. zepiri ganCinebis gamocxadebisas da misi sasamarTlo sxdomis oqmSi asaxvi-

sas ganCinebiT miRebuli gadawyvetileba, faqtobrivad, ar Seicavs garemoebaTa 

Tanmimdevrul, srul dasabuTebas da xSirad Semoifargleba mxolod samarTleb-

riv normaTa miTiTebiT, romelze dayrdnobiT iqna miRebuli gadawyvetileba. ase-

Ti praqtika ar aris gamarTlebuli: a) winasasamarTlo sxdomis mosamarTlis gan-

Cineba sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb ara mxolod konkretuli 

stadiis, mTlianad procesis Semajamebeli dokumentia da, Tavisi mniSvnelobiT, 

igi moiTxovs werilobiT formas; b) sisxlissamarTlebrivi devnis Sewyvetis Sesa-

xeb ganCinebis gasaCivrebis wess iTvaliswinebs sssk-is 219-e muxlis me-6 nawili da, 

Sesabamisad, ganCineba arsebiTad dasabuTebuli unda iyos, rac uzrunvelyofs ga-

saCivrebis subieqtis mier gasaCivrebis uflebis realizebis garantiebs: dasabu-

Tebis mixedviT gasaCivrebis subieqti wyvets, isargeblos Tu ara gasaCivrebis uf-

lebiT da, gasaCivrebis SemTxvevaSi, dasabuTebis mixedviT adgens saCivars; g) sa-

Civris ganmxilveli sasamarTlosaTvis gasaCivrebuli ganCinebis Semowmebisas 

udavod mniSvnelovania icodes, Tu ras emyareba, riTaa dasabuTebuli winasasa-

marTlo sxdomis mosamarTlis ganCineba34. winasasamarTlo sxdomis mosamarTlis 

ganCineba sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb unda atarebdes weri-

lobiT formas da dasabuTebuli unda iyos. aseve, sssk-is 219-e muxlis me-4 nawi-

lis „e“ qvepunqtis Tanaxmad, winasasamarTlo sxdomis mosamarTle ganCinebiT saq-

mes gadascems arsebiTi ganxilvisaTvis, an uars ambobs arsebiTi ganxilvisTvis 

saqmis gadacemaze. am ukanasknel SemTxvevaSi procesi mTavrdeba da, Sesabamisad, 

sisxlissamarTlebrivi devna wydeba. amitom, Tu ar arsebobs kanoniT gaTvaliswi-

nebuli Sesabamisi safuZveli, rom danaSauli am pirma Caidina, winasasamarTlo 

sxdomis mosamarTle ganCinebiT uars ambobs arsebiTi ganxilvisaTvis saqmis gada-

cemaze da wyvets sisxlissamarTlebriv devnas. Sejamebis saxiT, sssk-is 219-e mux-

lis me-6 nawilis winadadeba umjobesia Camoyalibdes Semdegi saxiT: „Tu bralde-

bis mxaris mier wardgenili mtkicebulebebi albaTobis maRali xarisxiT ar iZleva 

safuZvels varaudisaTvis, rom danaSauli am pirma Caidina, winasasamarTlo sxdo-

mis mosamarTle werilobiTi ganCinebiT uars ambobs arsebiTi ganxilvisaTvis am 

piris saqmis gadacemaze da wyvets sisxlissamarTlebriv devnas. ganCineba dasabu-

Tebuli unda iyos. ...“. 

34  aRniSnulTan dakavSirebiT ixileT, magaliTad, Tbilisis saapelacio sasamarTlos sa-
gamoZiebo kolegiis gadawyvetilebebi, sadac mosamarTleebi swored ganCinebis dasa-
buTebis mniSvnelobaze miuTiTeben: <http://library.court.ge/judgements/92312015-05-07.pdf>, 
<http://library.court.ge/judgements/35582017-03-07.pdf>.  
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garkveuli Tavisebureba aqvs mravalbraldebulian saqmes. am SemTxvevaSi wi-

nasasamarTlo sxdomis mosamarTle TanmimdevrobiT ganixilavs da wyvets konkre-

tuli braldebulis sakiTxs misi braldebis nawilSi saqmis arsebiTi ganxilvisaT-

vis gadacemis an gadacemaze uaris Tqmisa da am konkretuli braldebulis mimarT 

sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb.35 aRniSnuls arsebiTi mniSvnelo-

ba aqvs. SesaZloa, winasasamarTlo sxdomis mosamarTlem mravalbraldebulian 

saqmeze miiCnios, rom erTi braldebulis mimarT arsebobs safuZveli, saqme arse-

biTi ganxilvisaTvis gadaeces, xolo sxva braldebulebis mimarT aseTi safuZveli 

ar arsebobs. am SemTxvevaSi saqme arsebiTi ganxilvisaTvis gadaecema mxolod erTi 

braldebulis braldebis farglebSi, xolo danarCeni braldebulebis mimarT mii-

Reba gadawyvetileba (yvela braldebulis mimarT saTiTaod) sisxlissamarTleb-

rivi devnis Sewyvetis Sesaxeb. aRniSnuli ganCinebis gasaCivrebisas (gasaCivrebis 

proceduris Sesaxeb vrclad ixileT momdevno abzacSi) prokurorma saCivarSi 

zustad unda miuTiTos, romeli braldebul(eb)is sakiTxs asaCivrebs. saapelacio 

sasamarTlos sagamoZiebo kolegiis mier saCivris dakmayofilebisa da winasasa-

marTlo sxdomis mosamarTlis ganCinebis gauqmeba saqmis mxolod im nawilis gada-

cemas gamoiwvevs arsebiTi ganxilvisaTvis, romelic saCivarSi miTiTebul bral-

debulebs Seexeba. mravalbraldebulian saqmeze braldebulebis mimarT zemogan-

xiluli sakiTxis sxvadasxvagvarad gadawyveta ar saWiroebs sisxlis samarTlis 

saqmeTa gamoyofas.  

winasasamarTlo sxdomis mosamarTlis ganCineba sisxlisamarTlebrivi devnis 

Sewyvetis Sesaxeb erTjeradad SeiZleba gasaCivrdes saapelacio sasamarTlos sa-

gamoZiebo kolegiaSi. gasaCivrebis subieqtad am SemTxvevaSi bralmdebeli unda 

iqnes moazrebuli (sssk-is 107-e muxlis pirveli nawili). swored prokuroris in-

teresia, rom gadalaxos winasasamarTlo sxdomis stadia, miaRwios saqmis arsebiT 

ganxilvas da mtkicebulebaTa gamokvlevis Sedegad daarwmunos saqmis arsebiTad 

ganmxilveli sasamarTlo braldebulis braleulobaSi (braldebis mtkicebis 

tvirTi). am interesis sawinaaRmdego gadawyvetilebaa winasasamarTlo sxdomis 

mosamarTlis ganCineba albaTobis maRali xarisxis varaudis ararsebobis safuZ-

velze sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb. gasaCivrebis procedureb-

Tan dakavSirebiT aqtiurad ganixileba saapelacio sasamarTlos sagamoZiebo ko-

legiis kompetencia. sssk-is 219-e muxlis me-6 nawilis Tanaxmad: „winasasamarTlo 

sxdomis mosamarTlis ganCinebis gauqmebis SemTxvevaSi saapelacio sasamarTlos 

sagamoZiebo kolegia saqmes ubrunebs gasaCivrebuli gadawyvetilebis mimRebi ra-

ionuli (saqalaqo) sasamarTlos Tavmjdomares, romelic saqmis miRebidan 5 dRis 

vadaSi uzrunvelyofs winasasamarTlo sxdomis gamarTvas am kodeqsis 220-e mux-

liT gaTvaliswinebuli sakiTxebis gadasawyvetad“. saapelacio sasamarTlos saga-

moZiebo kolegiis saxelmZRvanelo standartad am SemTxvevaSi, aseve, sssk-is me-3 

                         
35  saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, avtorTa koleqtivi 

mTavari redaqtori giorgaZe g., Tb., 2015, 657-658.  
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muxlis me-12 nawiliT gaTvaliswinebuli albaTobis maRali xarisxi unda iyos. wi-

nasasamarTlo sxdomis mosamarTlis ganCinebis ZalaSi datovebis an gauqmebis Se-

saxeb gadawyvetilebis miRebisas saapelacio sasamarTlos sagamoZiebo kolegiis 

mosamarTle unda daeyrdnos im mtkicebulebaTa erTobliobas, romelic winasasa-

marTlo sxdomis Sedegad dasaSveb mtkicebulebebad iqna cnobili da mxedveloba-

Si ar unda miiRos mtkicebulebebi, romlebic wardgenili iyo winasasamarTlo 

sxdomaze, magram dauSveblad cno sasamarTlom. gansxvavebuli SemTxvevaa, rode-

sac sasamarTlo erToblivi saCivr(eb)iT ganixilavs mtkicebulebaTa dauSveblad 

cnobisa da sisxlissamarTlebrivi devnis Sewyvetis sakiTxebs. aq TanmimdevrobiT 

unda imsjelos sasamarTlom jer dauSveblad cnobil mtkicebulebaTa dasaSvebo-

baze, xolo Semdeg, sabolood, dasaSvebad cnobil mtkicebulebaTa erTobliobis 

safuZvelze gadawyvitos sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb ganCine-

bis ZalaSi datovebis an gauqmebis sakiTxi. saapelacio sasamarTlos sagamoZiebo 

kolegiis ganCineba sabolooa da ar gasaCivrdeba (sssk-is 107-e muxlis me-3 nawi-

li). saapelacio sasamarTlos sagamoZiebo kolegiis ganCineba winasasamarTlo 

sxdomis gasaCivrebuli ganCinebis gauqmebis Sesaxeb moicavs da gulisxmobs, rom 

saqme arsebiTi ganxilvisaTvis unda gadaeces. amitom, raionuli (saqalaqo) sasa-

marTlos ganCinebis gauqmebis SemTxvevaSi, sssk-is 220-e muxliT gaTvaliswinebu-

li sakiTxebis gadasawyvetad saqmis sasamarTlos TavmjdomarisaTvis dabrunebi-

sas xelaxali (ganaxlebuli) winasasamarTlo sxdomis mosamarTle wyvets mxolod 

saqmis arsebiTi ganxilvisaTvis momzadebis sakiTxebs, magram xelaxla ar msje-

lobs saqmis arsebiTi ganxilvisaTvis gadacemis Sesaxeb. Sesabamisad, ar dgeba sa-

Wiroeba, rom xelaxali winasasamarTlo sxdomisaTvis saqme sxva mosamarTles ga-

daeces (magaliTad, rogorc es mowesrigebulia prokurorTan mimarTebiT _ sssk-

is 108-e muxlis pirveli nawili). xelaxali winasasamarTlo sxdoma SesaZloa Caa-

taros imave an sxva mosamarTlem. Tumca winasasamarTlo sxdomis stadiaze nebis-

mieri saxiT CarTul (winasasamarTlo sxdoma, saCivris ganxilvis sxdoma, xelaxa-

li winasasamarTlo sxdoma) yvela mosamarTleze (sxdomis mdivanze) unda gav-

rceldes sssk-is 59-e muxlis me-2 nawiliT gaTvaliswinebuli wesi, rac gamoricx-

avs aRniSnuli mosamarTlis (sxdomis mdivnis) am sisxlis samarTlis saqmeSi Sem-

dgom monawileobas.  

 
5. daskvna  

 
winasasamarTlo sxdomasTan dakavSirebuli problematikis analizis Sedegad 

cxadia, rom, calkeuli sakiTxebis TvalsazrisiT kanonmdebloba daxvewas saWiro-

ebs, xolo sasamarTlo praqtika unda ganzogaddes da uzrunvelyofili iyos misi 

erTgvarovneba. imedia, naSromSi moyvanili mosazrebebi da winadadebebi garkveul 

wvlils Seitans kanonmdeblobisa da praqtikis srulyofaSi.  
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irakli dvaliZe
 

 
 
 

Sedegis obieqturi Seracxva da iaraRis daudevrad Senaxvis 

dasjadoba qarTuli sisxlis samarTlis mixedviT 

  

statiaSi ganxilulia saqarTvelos sisxlis samarTlis kodeqsis (Sem-
dgomSi — ssk) 238-e muxlis (cecxlsasroli iaraRis (maT Soris, sanadiro 

gluvluliani cecxlsasroli iaraRis (Tofis) daudevrad Senaxva) arsebo-
bis gamarTleba. misi amJamindeli redaqciiT arseboba ewinaaRmdegeba Sede-

gis obieqturi Seracxvis Teoriis farglebSi ganviTarebul debulebebs. iu-
ridiul mecnierebaSi gamoTqmuli mosazrebebisa da sasamarTlo praqtikis 

analizis Semdeg saubaria ssk-is 238-e muxlis axali redaqciiT Camoyalibe-
bis sakanonmdeblo winadadebaze. 

  

sakvanZo sityvebi: iaraRis daudevrad Senaxva, Sedegis obieqturi Se-
racxva.  

 

1. Sesavali 

 

qarTuli sisxlis samarTlis mixedviT, fizikur pirs pasuxismgebloba SeiZ-

leba daekisros mxolod sakuTari braleuli qmedebisTvis. ssk-is me-7 muxlis 1-l 

nawilSi moxseniebuli qmedeba ara mxolod adamianis qmedebas, aramed konkretul 

danaSaulebriv Sedegsac moicavs. sisxlis samarTlis mecnierebaSi Tavdapirve-

lad ganviTarebuli kauzaluri moZRvreba qmedebaze da ekvivalentobis anu piro-

baTa tolfasovnebis Teoria veRar arTmevda Tavs calkeul problematur Sem-

Txvevebs. kerZod, imis miuxedavad, rom sabunebismetyvelo mecnierebaSi Camoyali-

bebul kanonzomierebaTa safuZvelze damdgari danaSaulebrivi Sedegi saxeze iyo 

konkretul SemTxvevaSi, normatiuli TvalTaxedviT sruliad SeuZlebeli xdebo-

da damdgari SedegisTvis piris sisxlissamarTlebrivi pasuxismgeblobis sakiTxis 

marTebuli gadawyveta (magaliTad, Sedegis faqtobrivi gamowveva ori erTmaneTi-

sagan damoukideblad moqmedi piris mier ganxorcielebul moqmedebaTa gamo (e.w. 

atipuri mizezobrioba, e.w. alternatiuli mizezobrioba). 

sisxlis samarTlis kodeqsSi garkveul danaSaulebriv qmedebaTa damTavreba 

da dasjadoba Sedegis dadgomas ukavSirdeba. Sedegis dadgomis miuxedavad, zog-

jer SeuZlebelia, pirs Cadenili danaSaulebrivi qmedebisTvis pasuxismgebloba 

davakisroT, piradi pasuxismgeblobis principidan gamomdinare. sabWoTa perio-

didan momdinare, sisxlissamarTlebrivi pasuxismgebloba cecxlsasroli iaraRis 

                         
  samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universite-

tis iuridiuli fakultetis asocirebuli profesori. 
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daudevrad SenaxvisTvis dResac SenarCunebulia saqarTvelos sisxlis samarTlis 

kodeqsSi 238-e muxlis saxiT. samecniero literaturisa da sasamarTlo praqtikis 

Sedegis obieqturi Seracxvis Teoriis kvalobaze Seswavla naTelyofs, rom es 

muxli radikalur cvlilebebs moiTxovs. 

2. Sedegis obieqturi Seracxva, rogorc piradi pasuxismgeblobis

sagarantio funqciis matarebeli kategoria 

ganxorcielebuli Sedegis sisxlissamarTlebrivi Sefaseba TavisTavSi gu-

lisxmobs saboloo etapze normatiuli kriteriumebis gamoyenebasac. Sesabamisad, 

sisxlis samarTalSi aucilebelia, garesamyaroSi arsebuli mizezobriobis mwkri-

vidan mkveTrad iqnes gamocalkevebuli yoveli rgoli, romelic damdgari Sedegis 

qmnadobasTan ara mxolod mizezobrivad aris dakavSirebuli, aramed normatiuli 

xedviTac moqmedebis ganmaxorcieleblis qmnilebad miiCneva. qmedebis amgvari ga-

geba gardauvalia, piradi pasuxismgeblobis principis aRiarebidan gamomdinare. 

`piradi pasuxismgeblobis principis mixedviT, romelic ukanasknel xans damouki-

debeli Seracxvis kriteriumad ganviTarda, yoveli piri principulad pasuxs 

agebs mxolod sakuTari qcevisTvis. am principis gamoyenebiT, obieqtur Seracxva-

ze dayrdnobiT, SesaZlebelia, pasuxismgeblobis sxvadasxva sferos safexurebad 

dayofa. amasTan, upirveles yovlisa, saWiroa iseTi riskebis gamocalkeveba, rom-

lebzec dazaralebuli TviTonaa pasuxismgebeli, kerZod, Tavisufali pasuxis-

mgeblobiT gamowveuli safrTxis an TviTdazianebisTvis. amas garda, am princips 

SeuZlia, iseTi SemTxvevebis amoxsnaSic dagvexmaros, sadac mesame piri ganzrax an 

gaufrTxileblobiT movlenebis ganviTarebaSi erTveba.~1 

sxva garemoebebTan erTad, yovelive aRniSnulma, germanul da avstriul sis-

xlis samarTalSi Sedegis obieqturi Seracxvis moZRvrebis ganviTarebas Seuwyo 

xeli, romelic Sedegiani deliqtebisas obieqturi Semadgenlobis arsebobisTvis, 

problemur SemTxvevaSi, Sedegis obieqturi Seracxvis orkvalian sistemas gvTava-

zobs (mizezobrivi kavSiri + Sedegis obieqturi Seracxva).2 

konkretuli cxovrebiseuli kazusis sisxlissamarTlebrivi Sefasebisas 

zogjer gardauvali xdeba mizezobriobis usasrulo jaWvSi normatiuli `sace-

ris~ Cadeba, rac, sabolood, sakiTxis racionaluri gadawyvetis SesaZleblobas 

iZleva. Sedegis obieqturi Seracxvis moZRvrebis fonze erTob sainteresoa ssk-is 

238-e muxlis arsebobis gamarTleba. am muxlis mixedviT: `cecxlsasroli iaraRis 

(maT Soris, sanadiro gluvluliani cecxlsasroli iaraRis (Tofis)) daudevrad 

Senaxva, riTac Seqmnili iyo piroba misi sxva piris mier gamoyenebisaTvis, ramac 

gamoiwvia adamianis sicocxlis mospoba an sxva mZime Sedegi.~ 

1  Wessels J., Beulke W., Satzger H., Strafrecht Allgemeiner Teil, 43. Auflage, 2013, 72.  
2  dawvr. ix. turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb.,

2011, 215-259. 



 
i. dvaliZe, Sedegis obieqturi Seracxva da iaraRis daudevrad Senaxvis dasjadoba qarTuli 

sisxlis samarTlis mixedviT  

 

 319

 

3. ssk-is 238-e muxliT gaTvaliswinebuli danaSaulis amsrulebeli 

 

ssk-is 238-e muxliT gaTvaliswinebuli danaSaulis sazRvrebis sworad gaaz-

rebisTvis sainteresoa, Tu vin SeiZleba iyos am danaSaulis subieqti.  

iuridiul literaturaSi gamoTqmulia mosazreba, rom `aRniSnuli danaSau-

lis subieqti SeiZleba iyos nebismieri is adamiani, romelic kanonierad (xazgasma 

Cemia — i.d.) inaxavs iaraRs. pirma, romelic ukanono Senaxvisas daudevrobas iCens, 

rasac mZime Sedegi mohyveba, pasuxi unda agos iaraRis ukanono SenaxvisTvis, xolo 

Sedegi gaTvaliswinebuli unda iyos sasjelis zomis gansazRvrisas, radgan iara-

Ris ukanono Senaxva ufro mZimed isjeba, vidre misi daudevrad Senaxva.~3  

analogiuri komentaria gakeTebuli ruseTis moqmedi sisxlis samarTlis ko-

deqsis 224-e muxlzec.4 aseTi mosazreba qarTul iuridiul literaturaSic aris 

gamoTqmuli: `ssk-is 238-e muxlSi araa miTiTeba imis Sesaxeb, rom iaraRs daudevrad 

inaxavs misi kanonieri mesakuTre an mosargeble. aqedan gamomdinare, iuridiul li-

teraturaSi es sakiTxi araerTgvarovnadaa gagebuli. ufro swori iqneba, Tu iara-

Ris daudevrad SenaxvisTvis pasuxismgeblobas davakisrebT mxolod mis kanonier 

mflobels, romelsac gacnobierebuli aqvs es wesebi saTanado organoebis mxridan. 

roca ukanono mflobeli Segnebulad Tu Seugneblad daarRvevs iaraRis Senaxvis 

wess, es qmedeba moicavs cecxlsasroli iaraRis marTlsawinaaRmdego Senaxvis niS-

nebs da damatebiTi kvalifikacia 238-e muxliT saWiro ar aris. amdenad, iaraRis 

marTlsawinaaRmdego Senaxva moicavs misi Senaxvis wesis darRvevasac.~5  

amrigad, warmodgenili mosazrebis mixedviT, gansaxilveli danaSaulis subi-

eqti mxolod iaraRis kanonierad mflobeli SeiZleba iyos, Tumca kanonidan es 

pirdapir ar gamomdinareobs. araa marTebuli is debuleba, TiTqos, pirma, rome-

lic iaraRis ukanono Senaxvisas daudevrobas iCens, rasac mZime Sedegi mohyveba, 

pasuxi unda agos iaraRis ukanono SenaxvisTvis, xolo Sedegi gaTvaliswinebuli 

unda iyos sasjelis zomis gansazRvrisas, radgan iaraRis ukanono Senaxva ufro 

mZimed isjeba, vidre misi daudevrad Senaxva. arc is mosazrebaa swori, romlis mi-

xedviTac, iaraRis ukanono Senaxva moicavs mZime Sedegsac.  

ufro marTebulad unda CaiTvalos is pozicia, romlis mixedviTac, ssk-is 

238-e muxlis subieqti SeiZleba iyos rogorc is piri, vinc kanonierad inaxavs 

cecxlsasrol iaraRs, ise misi ukanonod Semnaxveli. ignatovi arasworad akriti-

                         
3  Игнатов А. Н., wignSi: Курс советского уголовного права, коллектив авторов, Редакционая коллегия 

А.А. Пионтковский, П.С. Ромашкин, В.М. Чхиквадзе, Т. VI, М., 1971, 388. 
4  Sead.: Комиссаров В.С. wignSi: Курс уголовного права. Учебник для вузов, коллектив авторов, под 

редакцией Г. Н. Борзенкова, В.С. Комиссарова, В пяти томах. Том IV, М., 2002, 340-341; Костарева 
Т.А. komentarebSi: Комментарий к Уголовному кодексу Российской Федерации, коллектив 
авторов, под общей редакцией Ю.И. Скуратова, В.М. Лебедева, М., 1996, 507. 

5  Todua n. wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis kerZo 
nawili, wigni I, Tb., 2016, 675.  
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kebs matiSevskis, romlis azriTac, iaraRis daudevrad Semnaxvels pasuxismgeblo-

ba danaSaulTa erTobliobisTvis unda daekisros (iaraRis ukanono Senaxvisa da 

iaraRis daudevrad SenaxvisTvis).6 am sakiTxze danaSaulTa idealur erTobliobas 

eTanxmeba kudriavcevic: `k. ukanonod inaxavda pistolets saweri magidis ujraSi. 

am iaraRiT isargebles bavSvebma, ramac TamaSisas gamoiwvia erT-erTi bavSvis sik-

vdili. k-s moqmedebaSi aris iaraRis ukanono Senaxvisa (ruseTis ssk-is 222-e mux-

lis 1-li nawili) da iaraRis daudevrad Senaxvis (ruseTis ssk-is 224-e muxli) idea-

luri erToblioba.~7 

ssk-is 236-e muxliT gaTvaliswinebuli danaSauli veranairad ver moicavs 

238-e muxlSi mocemul danaSauls, radgan normaTa konkurenciis arcerTi wesi ar 

gamogvadgeba (magaliTad, STanTqma, subsidiaroba da a.S.).  

gasaTvaliswinebelia Semdegi garemoebac: ra moxdeba im SemTxvevaSi, rodesac 

msgavs situaciaSi amnistiis kanoni Seexeba ssk-is 236-e muxls. kerZod, Tuki Cven 

vityviT, rom ssk-is 238-e muxlis subieqti cecxlsasroli iaraRis mxolod kanoni-

eri mflobeli SeiZleba iyos da moxdeba ise, rom cecxlsasroli iaraRis ukanono 

Senaxvisas piri windaxedulebis normas daarRvevs da ssk-is 238-e muxliT gaTva-

liswinebuli romelime Sedegi dadgeba, maSin pasuxismgebloba mxolod cecxlsas-

roli iaraRis ukanono SenaxvisTvis unda dawesdes, xolo Sedegi gaTvaliswinebu-

li unda iqnes sasjelis zomis gansazRvrisas. Tumca amnistiis kanonis safuZvelze 

pirs veRar daekisreba saerTod pasuxismgebloba, radgan brali damatebiT ssk-is 

238-e muxliTac ar yofila wayenebuli. ase rom, am kritikas daqvemdebarebuli po-

zicia sisxlis samarTlis politikis TvalsazrisiTac araa gamarTlebuli. Sesaba-

misad, ufro marTebulia, ssk-is 238-e muxlis subieqtad miCneuli iyos nebismieri 

piri da kvalifikacia msgavs situaciebSi moxdes danaSaulTa erTobliobiT — ssk-

is 236-e da 238-e muxlebiT. 

4. vin aris cecxlsasroli iaraRis gamomyenebeli?

ssk-is 238-e muxliT gaTvaliswinebuli danaSaulis Semadgenlobis swori ga-

azrebisTvis erT-erTi sakvanZo sakiTxia is, Tu vin aris cecxlsasroli iaraRis 

gamomyenebeli. amisaTvis saWiroa, jer ganimartos, Tu ras niSnavs gamoyeneba.  

cecxlsasroli iaraRis gamoyenebad CaiTvleba mxolod misi gasrola da ara-

viTar SemTxvevaSi misi gamoyeneba, rogorc blagvi, damazianebeli saSualebisa. ma-

galiTad, Tu piri daudevrad Senaxul pistolets sxvas Caartyams TavSi da jan-

mrTelobas mZimed dauzianebs, ar SeiZleba iaraRis amgvari gamoyeneba ssk-is 238-e 

muxlSi aRwerili romelime Sedegis mizezad iqnes ganxiluli, radgan sabunebis-

6  Игнатов А. Н. wignSi: Курс советского уголовного права, коллектив авторов, Редакционая коллегия 
А.А. Пионтковский, П.С. Ромашкин, В.М. Чхиквадзе, Т. VI, М., 1971, 388. cecxlsasroli 
iaraRis daudevrad Senaxva im droisTvis mocemuli iyo rsfsr ssk-is 219-e muxliT. 

7  Кудрявцев В. Н., Общая теория квалификации преступлений, М., 2001, 245. 
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metyvelo kanonzomierebaze agebuli mizezobrioba normatiulad izRudeba, nor-

mis miznidan gamomdinare; kanonmdebelma cecxlsasroli iaraRis daudevrad Se-

naxvaze imitom gaamaxvila yuradReba, rom swored misi funqciuri gamoyeneba 

qmnis mometebul saSiSroebas. 

axla yuradRebas iqcevs Semdegi: moicavs Tu ara aRniSnuli danaSaulis Se-

madgenloba Sedegobrivad TviTmkvlelobas. 

ssk-is 238-e muxlis legitimaciasTan dakavSirebiT warmodgenil kazusTagan 

yvelaze did yuradRebas moiTxovs qvemoaRniSnuli me-5 kazusi, radgan iaraRis mi-

wodeba (igulisxmeba Seracxadi adamianisTvis miwodeba) imis SecnobiT, rom am ia-

raRiT TviTmkvleloba unda ganxorcieldes da TviTmkvleloba marTlac ganxor-

cieldeba, ar iwvevs sisxlissamarTlebriv pasuxismgeblobas, radgan TviTmkvle-

loba araa dasjadi. 

samecniero literaturaSi miTiTebulia, rom `mZime SedegSi moiazreba sxva-

dasxva xasiaTis fizikuri dazianeba, mkvleloba, TviTmkvleloba, iaraRis gamoye-

neba danaSaulis Casadenad da a.S. konkretulad damdgari ama Tu im Sedegis mZimed 

miCnevis sakiTxis gadawyveta sasamarTlos kompetenciaa.~8 msgavsi mosazrebebi 

sxva mecnierebsac aqvT gamoTqmuli.9  

TviTmkvlelobasTan dakavSirebiT nawilobriv gansxvavebuli azria gamoTqmu-

li qarTul iuridiul literaturaSi. kerZod, erT-erTi avtori miuTiTebs, rom 

TviTmkvleloba mxolod maSin CaiTvleba mZime Sedegad, Tu srola ganxorcielebu-

lia mcirewlovnis an suliT avadmyofis mier.10 es ukanaskneli pozicia marTebulad 

unda CaiTvalos, radgan obieqturi Seracxvis gamomricxveli garemoeba, kerZod, pi-

radi pasuxismgeblobiT gamowveuli TviTsafrTxe ver dasabuTdeba. sworad SeniS-

navs m. turava, rom msxverplis piradi pasuxismgebloba gamoiricxeba, Tu msxverplis 

nebis Tavisufleba Seuracxaobis an sxva garemoebis gamo ar arsebobs.11 amas isic ema-

teba, rom, Tuki ssk-is 238-e muxlSi Seracxadi pirebisgan ganxorcielebul TviT-

mkvlelobasac moviazrebT, warmoiqmneba logikuri winaaRmdegoba. kerZod, cnobili-

a, rom TviTmkvlelobisTvis ganzrax iaraRis gadamcemis pasuxismgebloba gamoiricx-

eba, radgan Tanamonawileobis aqcesoruli bunebidan gamomdinare, ar SeiZleba Tana-

monawilis dasjadoba dasabuTdes iq, sadac amsruleblis dasjadoba araa gaTvalis-

winebuli sisxlis samarTlis kanonmdeblobiT. Sesabamisad, logikurad SeuZlebe-

lia pasuxismgebloba gaufrTxileblobisTvis dawesdes.  

                         
8  Комиссаров В.С. wignSi: Курс уголовного права. Учебник для вузов, коллектив авторов, под 

редакцией Г. Н., Борзенкова В.С., Комиссарова, В пяти томах. Том IV, М., 2002, 341. 
9  Sead.: Костарева Т. А,. komentarebSi: Комментарий к Уголовному кодексу Российской Федера-

ции, коллектив авторов, под общей редакцией Ю.И. Скуратова, В.М. Лебедева, М., 1996, 507; 
Хомчик В.В. komentarebSi: Комментарий к Уголовному кодексу Российской Федерации, коллектив 
авторов, ответственный редактор В.М. Лебедев, М., 2007, 527. 

10  ix. Todua n. wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis kerZo 
nawili, wigni I, Tb., 2016, 676. 

11  ix. turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 236. 
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amgvar viTarebaSi ar SeiZleba dawesdes dasjadoba, piradi pasuxismgeblobis 

principidan gamomdinare, iseTi samarTlebrivi sikeTis dazianebisTvis, romlis 

`ganmkargveli~ TviT am sikeTis damazianebelia. `Tavisufali pasuxismgeblobiT ga-

mowveul safrTxeSi an TviTdazianebaSi monawileobisas, piradi pasuxismgeblobis 

principze dayrdnobiT, saerTo wesisamebr, Sedegis SeracxvisTvis garkveuli SezR-

udvebi warmoiSoba. magaliTad, mkvlelobisas an sxeulis dazianebisas qmedebis Se-

madgenlobiT gaTvaliswinebuli Sedegi Tanamizezobrivad monawile mesame pirs, 

rogorc wesi, ar Seeracxeba, Tu Sedegi Secnobilia, piradi pasuxismgeblobiT na-

survebia da ganxorcielebulia TviTsafrTxiT an TviTdazianebiT, xolo mesame pi-

ris monawileoba TviTsafrTxeSi an TviTdazianebaSi mxolod CarTviT an xelSewyo-

biT Semoifargla. normis dacvis farglebi (mag.: §§ 212; 222; 223; 229), romlebmac sa-

marTlebrivi sikeTis mepatrone mesame pirTa xelyofisgan unda daicvas, mTav-

rdeba iq, sadac dazaralebulis piradi pasuxismgeblobis sfero iwyeba. amrigad, 

aseT SemTxvevebSi, zemoT motanili obieqturi Seracxvis ZiriTadi formulis mi-

xedviT, samarTlebrivad mniSvnelovani safrTxe ar warmoSobila.~12  

m. turavas aseTi magaliTi moaqvs sasamarTlo praqtikidan: `erT-erTma po-

licielma magidaze uyuradRebod datova pistoleti, romlis tarebis uflebac 

mas hqonda. megobarma gogonam, romelic iyo srulwlovani da fsiqikurad jan-

mrTeli, Tavi moikla am iaraRiT.~13 

`vinaidan qarTul sisxlis samarTalSi, maT Soris, sasamarTlo praqtikaSi, 

dRemde ganviTarebuli ar aris obieqturi Seracxvis Teoria, policieli daisaja 

am danaSaulisTvis, ssk-is 238-e muxliT. obieqturi Seracxvis Teoriis aRiarebis 

SemTxvevaSi, Sedegis obieqturi Seracxva unda gamoiricxos, vinaidan moxda daza-

ralebulis Tavisufali nebis safuZvelze ganxorcielebuli TviTmkvleloba. 

gansxvavebuli samarTlebrivi Sedegi iqneba im SemTxvevaSi, Tu dazaralebuli iq-

neba Seuracxadi piri (ssk-is 33-e an 34-e muxlebi), romelic aseTi iaraRiT moik-

lavs Tavs. aseT SemTxvevaSi policielisTvis Sedegis obieqturi Seracxva unda 

moxdes Cveulebrivi wesiT.~14 

maSasadame, motanili msjelobidanac naTlad ikveTeba, rom piradi pasuxis-

mgeblobiT gamowveuli ziani gamoricxavs piris dasjadobis safuZvels. 

msgavsi mosazreba gatarebulia germanul iuridiul literaturaSi — `maga-

liTi: „a“-m „b“-s mier gadacemuli heroini ineqciiT gaikeTa. narkotikis momakvdi-

nebeli zemoqmedebis miuxedavad, § 222 „b“-s dasja SeuZlebelia.~15 

                         
12  Wessels J., Beulke W., Satzger H., Strafrecht Allgemeiner Teil, 43. Auflage, 2013, 72. 
13   turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 236. 
  `msgavsi kazusi mocemulia germanul literaturaSic, sadac sakiTxi am poziciis ana-

logiurad aris gadawyvetili. ix., magaliTad, wignSi: Rengier R.: Strafrecht, AT, me-2 
gamocema, 2010, gv. 90, sadac miTiTebulia, rom policieli ar unda daisajos.~ sqolio 
citirebulia: turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, 
Tb., 2011, 237. 

14   turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 236-237. 
15  Wessels J., Beulke W., Satzger H., Strafrecht Allgemeiner Teil, 43. Auflage, 2013, 72. 
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`am principebs sasamarTlo praqtikac iyenebs. warsuli praqtikiT monawile 

piris dasjadoba gaufrTxileblobiT deliqtebisTvis, Sesabamisad, dasturdebo-

da, Tumca TviTsafrTxis aspeqtebis gareSe problematuria.~16 

rekomendaciis saxiT SeiZleba iTqvas, rom ssk-is 238-e muxlSi iaraRis gamom-

yeneblad ar SeiZleba moiazrebodes nebismieri piri. aq mxolod iseTi piri igu-

lisxmeba, romelsac ar SeiZleba daekisros sisxlissamarTlebrivi pasuxismgeb-

loba Seuracxaobis gamo. rasakvirvelia, wvlilis Semtanis pasuxismgeblobis far-

glebi iwyeba maSin, rodesac riskis Secnoba, zogierT SemTxvevaSi, dazaralebulis 

piradi pasuxismgeblobis farglebs scildeba (mometebuli codna).17 

`magaliTi: eqimma „a“-m heroinze damokidebul pacient „b“-s, damokidebule-

bis gamomwvevi Semcvleli narkotikuli saSualeba gamouwera, romlis regularu-

li moxmarebis gamo, „b“ orive narkotikze damokidebuli gaxda. „b“-m am damatebiTi 

damokidebulebis safrTxis Sesaxeb araferi icoda. Sesabamisad, „a“-s SesaZlebe-

lia sxeulis dazianeba Seeracxos.~18 

Tu kanonmdebels surs, dausjeli ar datovos is piri, vinc garkveuli `wvli-

li~ Seitana im adamianis qmedebaSi, vinc sakuTari xeliT gamoiwvia sakuTari samar-

Tlebrivi sikeTis dazianeba, maSin kanonmdebeli faqtobriv damxmares an wamqeze-

bels specialuri deliqtis (sui jeneris) SeqmniT amsruleblad aqcevs.  
 

5. cecxlsasroli iaraRis Senaxvis interpretaciisTvis 

 
iaraRis daudevrad Senaxvis ganmartebisTvis unda mivmarToT saqarTvelos 

2003 wlis 8 maisis kanons iaraRis Sesaxeb. am kanonis me-20 muxlis safuZvelze ga-

mocemulia saqarTvelos Sinagan saqmeTa ministris mravali brZaneba, romlebic 

aregulireben sargeblobaSi an sakuTrebaSi arsebuli cecxlsasroli iaraRiT Se-

naxvis, gadaadgilebisa da a.S. wesebs. am mxriv interess iwvevs saqarTvelos Sinagan 

saqmeTa ministris 2014 wlis 28 Tebervlis 164-e brZanebis me-18 muxli, romlis Ta-

naxmadac:  

`1. iaraRi da sabrZolo masala unda inaxebodes iseT mdgomareobasa da piro-

bebSi, romelSic uzrunvelyofili iqneba misi dacva da usafrTxoeba, gamoiricxe-

ba gauTvaliswinebeli (uneblie) gasrola da iaraRTan gareSe pirTa daSvebis Se-

saZlebloba. 

2. „iaraRis Sesaxeb“ saqarTvelos kanonis me-9 muxlis me-2 punqtis „k“, „l“ da 

„m“ qvepunqtebiT gaTvaliswinebuli dawesebulebebis/organizaciebis balansze 

ricxuli iaraRi (garda samsaxurebrivsaStato statusiT uflebamosil pirze gan-

pirovnebuli iaraRisa, romelic ar inaxeba dawesebulebaSi) da sabrZolo masala 

                         
16  Wessels J., Beulke W., Satzger H., Strafrecht Allgemeiner Teil, 43. Auflage, 2013, 72. 
17   ix. iqve, 68. 
18   iqve.  
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unda inaxebodes specialurad amisTvis gamoyofil sacavSi arsebul cecxlgamZle 

liTonis karadaSi, riTic gamoiricxeba iaraRsa da sabrZolo masalasTan gareSe 

pirTa daSvebis SesaZlebloba. iaraRis aRricxvianobisaTvis (iaraRis sacavidan 

gatana-SemotanisaTvis) unda warmoebdes specialuri Jurnali, romelic iqneba 

akinZuli da damowmebuli Sesabamisi organizaciis pasuxismgebeli piris da saqar-

Tvelos Sinagan saqmeTa saministros Sesabamisi samsaxuris mier.~ 

ssk-is 238-e muxlis miznebidan gamomdinare, sityva Senaxvis marTebuli in-

terpretaciisTvis aucilebelia, SenaxvisTvis dadgenili windaxedulobis norme-

bis dacvis valdebuleba gavrceldes cecxlsasroli iaraRis gadatana-gadazid-

vis SemTxvevebzec. saqarTvelos Sinagan saqmeTa ministris 2014 wlis 28 Tebervlis 

164-e brZanebis IV TavSi (iaraRis gadatana-gadazidva) aRwerilia iaraRis usaf-

rTxo transportirebisTvis dadgenili standartebi. magaliTad, am brZanebis 22-e 

da 23-e muxlebSi vkiTxulobT: 

`muxli 21 

1. qveynis SigniT sahaero transportiT iaraRisa da sabrZolo masalis gada-

tanis dros fizikuri piris iaraRi da sabrZolo masala gamgzavrebis adgilis ae-

roportSi frenis periodSi droebiT Sesanaxad gadaecema sahaero xomaldis ekipa-

Jis wevrs da mis mflobels ubrundeba frenis dasrulebis Semdeg daniSnulebis 

adgilis aeroportSi. 

2. fizikuri pirebis iaraRisa da sabrZolo masalis gadasatanad iaraRis da 

sabrZolo masalis miRebas, Sesabamisi dokumentebis gaformebas, sahaero xomal-

dis bortze iaraRis da sabrZolo masalis mitanas da gacemas axorcielebs sahae-

ro xomaldis ekipaJis wevri, romelic sahaero xomaldis meTauris mier iniSneba 

frenis periodSi iaraRis Senaxvisa da daniSnulebis adgilis aeroportSi mitani-

saTvis pasuxismgebel pirad. 

3. gadasazidad iaraRis da sabrZolo masalis miRebas, Sesabamisi dokumente-

bis gaformebas, gamgzavrebis adgilis aeroportSi samoqalaqo aviaciis sahaero 

xomaldis (SemdgomSi — sahaero xomaldi) bortze iaraRis mitanas da daniSnulebis 

adgilis aeroportSi iaraRis da sabrZolo masalis gacemas axorcieleben samoqa-

laqo aviaciis saaviacio uSiSroebis samsaxuris uflebamosili TanamSromlebi. 

muxli 22 

1. iaraRi da sabrZolo masala sahaero transportiT gadazidvis dros unda 

iyos moTavsebuli sahaero xomaldis sabargo (satvirTo) ganyofilebaSi Sefu-

Tul, daplombil da Caketil taraSi. 

2. sahaero xomaldebze, romlebsac ar gaaCniaT izolirebuli sabargo ganyo-

filebebi, dasaSvebia fizikuri pirebis kuTvnili iaraRis da sabrZolo masalis 

gadatana ekipaJis kabinaSi dacul da usafrTxo adgilze.~ 
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maSasadame, qveynis SigniT sahaero transportiT cecxlsasroli iaraRis 

transportirebisas SeiZleba, saTanado pirobebis arsebobisas, ssk-is 238-e mux-

lis subieqtad mogvevlinos sahaero xomaldis ekipaJis wevri.  

ssk-is 238-e muxlis sworad gaazrebisTvis xazgasasmelia is garemoeba, rom 

iaraRis daudevrad Senaxvasa da mZime Sedegs Soris specifikuri mizezobriobis 

problema iCens Tavs. ssk-is 238-e muxlis dispozicia kvalifikaciisTvis moiTxovs 

iaraRis daudevrad Senaxvisas iseTi pirobis arsebobas, rac am iaraRis sxva piris 

mier gamoyenebis safrTxes moicavs. Tu aseTi safrTxe ar arsebobda, maSin ssk-is 

238-e muxliT pasuxismgebloba gamoiricxeba. magaliTad, rodesac, samxedro na-

wilSi iaraRi marTlzomierad aris magidaze dadebuli, sadac araviTar SemTxveva-

Si ar SeiZleba imyofebodes ucxo piri, Tumca am teritoriaze piri mainc moaxer-

xebs Sesvlas da cecxlsasrol iaraRs gamoiyenebs, rasac mZime Sedegi mohyveba, ar 

SeiZleba, pasuxismgebloba dadges, ssk-is 238-e muxlis mixedviT. 

ssk-is 238-e muxlis arsebobis gamarTlebis sakiTxis ganxilvamde saintere-

soa, unda CaiTvalos Tu ara iaraRis daudevrad Senaxvad iseTi SemTxveva, rode-

sac iaraRi, marTalia, erTi SexedviT, saTanadod aris Senaxuli, magram xelmisaw-

vdomi iyo iaraRis Sesanaxi gasaRebi an seifis kodi. magaliTad, `a~-m cecxlsasro-

li iaraRi seifSi Seinaxa, Tumca seifis gasaRebi darCa yvelasTvis xelmisawvdom 

adgilze, riTac isargebla fsiqikurad Seuracxma da mezobeli mokla. logikuria, 

Tu vityviT, rom msgavs situaciaSic moxda ssk-is 238-e muxliT gaTvaliswinebuli 

danaSauli, radgan Senaxva niSnavs yvela iseTi pirobis dacvas, romlebic arTule-

ben iaraRis xelmisawvdomobas gareSe pirisTvis. 

iuridiul literaturaSi sworadaa xazgasmuli, rom, `Tu piri Sedegis mi-

marT ganzrax moqmedebda, mas pasuxismgebloba unda daekisros SedarebiT mZime 

ganzraxi danaSaulisTvis (magaliTad, mkvlelobisTvis, mkvlelobaSi Tanamonawi-

leobisTvis da a.S.).~19 

 

6. amerikis SeerTebuli Statebis gamocdileba 

 

cnobilia, rom aSS-is samarTlebrivi sistema precedentuli samarTlis qvey-

nebis ojaxs miekuTvneba, Tumca statuturi samarTalic ucxo ar aris am qveynis-

Tvis. gansaxilveli danaSaulis siRrmiseuli kvlevisTvis sainteresoa zogierTi 

Statis sisxlis samarTlis kodeqsis Sesabamisi normebis ganxilva.  

koneqtikutis Statis sisxlis samarTlis kodeqsis §53a-217-is (cecxlsasro-

li iaraRis daudevrad Senaxva) mixedviT: 

`(a) cecxlsasroli iaraRis daudevrad SenaxvisTvis sisxlissamarTlebrivi 

pasuxismgebloba daekisreba imas, vinc daarRvevs 29-37i nawilis pirobebs da is 

bavSvi an aRniSnuli Senobis is macxovrebeli, visac, Statis an federaluri kanon-
                         
19  Игнатов А. Н. wignSi: Курс советского уголовного права, коллектив авторов, Редакционая коллегия 

А.А. Пионтковский, П.С. Ромашкин, В.М. Чхиквадзе,Т. VI, М., 1971, 388.  
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mdeblobis mixedviT, iaraRis flobis ufleba ar gaaCnia, anda is, vinc TviTdazia-

nebis an sxvisi dazianebis gardauval safrTxes qmnis, daeufleba cecxlsasrol 

iaraRs, riTac gamoiwvevs sakuTari, iq macxovreblis an sxvisi sxeulis dazianebas 

an sicocxlis mospobas.( am nawilis miznebisTvis `bavSvi~ niSnavs Teqvsmet wels 

miuRwevels.~  

(b) aRniSnuli nawilis pirobebi ar gamoiyeneba, Tu bavSvi romelime SenobaSi 

vinmes mier marTlsawinaaRmdego SeRweviT mopovebul iaraRs miiRebs. 

niu-hemfSiris Statis sisxlis samarTlis kanonmdeblobaSi (650-C:1 Storage of 
Firearms) iaraRis daudevrad Senaxvis Semadgenlobis elementebi SedarebiT 

vrclad aris gadmocemuli:  

`II. am nawilSi `bavSvi,~ `arasrulwlovani~ an `axalgazrda~ niSnavs 16 wels mi-

uRwevel adamians. 

III. is, vinc mis kontrolirebad SenobaSi inaxavs datenil iaraRs, gacnobiere-

buli aqvs, an gonivrulobis safuZvelze unda scodnoda, rom bavSvisTvis, savara-

udod, xelmisawvdomi iqneboda cecxlsasroli iaraRi misi mSoblebis an meurvis 

nebarTvis gareSe, damnaSavea bavSvis mier iaraRis dauflebaSi, Tu: 

(a) cecxlsasroli iaraRi gamoyenebulia windauxedavad an muqarisTvis; 

(b) cecxlsasroli iaraRi gamoyenebulia danaSaulis (any misdemeanor or felony) 
Casadenad;  

(g) an cecxlsasroli iaraRi gasrolilia TviTimedovnebiT an daudevrobiT.~ 

amave muxlis mexuTe nawilSi mocemulia detaluri, kazuisturi garemoebani, 

rac dasjadobas gamoricxavs. `es nawili ar gamoiyeneba, Tu: 

(a) bavSvma daasrula cecxlsasroli iaraRis usafrTxoebis sertificirebu-

li pedagogis mier Catarebuli cecxlsasroli iaraRis gamoyenebis usafrTxoebis 

swavleba an daasrula usafrTxod nadirobis kursebi. 

(b) cecxlsasroli iaraRi inaxeboda daketil yuTSi, iaraRis rkinis karadaSi 

an sxva usafrTxo adgilas, an iseT adgilze, sadac gonier adamians SeuZlia, ir-

wmunos misi daculoba, an Caketilia Caxmaxis CamketiT, an sxva msgavsi saSualebiT, 

rac uzrunvelyofs gasrolis Tavidan aSorebas. 

(g) Tan aqvs iaraRi, an ise axlos aqvs, rom dauyovnebliv daeufleba da ise ga-

moiyenebs, TiTqos Tan hqonodes. 

(d) bavSvi daeufleba, an daeufleba da gaisvris cecxlsasrol iaraRs auci-

lebeli mogeriebisas. 

(e) pirs uWiravs datenili iaraRi iseT SenobaSi, romelic daculia an kon-

troldeba iseTi piris mier, rom obieqtur faqtebsa da pirobebze dayrdnobiT, 

gonivrulobis safuZvelze, gamoiricxeba bavSvis am SenobaSi yofnis SesaZleblo-

ba. 

VI. bavSvis mSobeli an meurve, romelsac sxeuli dauzianda, an sikvdils gada-

urCa SemTxveviT gasrolis Sedegad, aRniSnuli nawiliT maTi devna ganxorciel-

deba, Tu isini mometebuli windauxedaobiT iqceodnen.~ 
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kaliforniis Statis sisxlis samarTlis kodeqsis §12035-is mixedviT: 

`(b)(1) im SemTxvevaSi, rodesac gamoiricxeba (c) nawili, piri axorcielebs cecx-

lsasroli iaraRis pirveli xarisxis danaSaulebriv Senaxvas, Tu igi inaxavs datenil 

cecxlsasrol iaraRs im pirobebSi, rodesac mis meurveobaSi an kontrolis qveS aris 

da, amavdroulad, icis an gonivrulobis gaTvaliswinebiT unda scodnoda, rom bav-

SvisTvis, savaraudod, xelmisawvdomi iqneboda cecxlsasroli iaraRi misi mSoble-

bis an meurvis nebarTvis gareSe da dauflebuli cecxlsasroli iaraRiT gamoiwvevs 

sakuTari an sxvisi sxeulis dazianebas an sicocxlis mospobas. 

(2) im SemTxvevaSi, rodesac gamoiricxeba (c) nawili, piri axorcielebs cecx-
lsasroli iaraRis pirveli xarisxis danaSaulebriv Senaxvas, Tu igi inaxavs date-
nil cecxlsasrol iaraRs im pirobebSi, rodesac mis meurveobaSi an kontrolis 
qveS aris da, amavdroulad, icis an, gonivrulobis gaTvaliswinebiT unda scodno-
da, rom bavSvisTvis savaraudod, xelmisawvdomi iqneboda cecxlsasroli iaraRi 
misi mSoblebis an meurvis nebarTvis gareSe da dauflebuli cecxlsasroli iara-
RiT gamoiwvevs sxeulis dazianebas, sakuTari an sxvisi sxeulis mZime dazianebis 
garda, an moaxdens mis demonstrirebas sazogadoebrivi TavSeyris adgilze an 417-
e nawilSi mocemul adgilze.~ 

havais sisxlis samarTlis kanonmdeblobis § 134-10.5-is mixedviT: 

`aravin ar unda inaxavdes da arc aravis ar unda eWiros datenili cecxlsas-
roli iaraRi romelime Tavisi kontrolis qveS arsebul SenobaSi, Tu man icis an 
gonivrulobis safuZvelze unda scodnoda, rom bavSvisTvis, savaraudod, xelmi-
sawvdomi iqneboda cecxlsasroli iaraRi misi mSoblebis an meurvis nebarTvis ga-
reSe, garda im pirebisa, visac: 

(1) cecxlsasroli iaraRi udevs daxurul yuTSi an sxva sacavSi, an iseT ad-
gilze, sadac gonier adamians SeuZlia, ivaraudos, rom igi usafrTxodaa, an 

(2) Tan aqvs iaraRi, an ise axlos aqvs, rom dauyovnebliv daeufleba da ise ga-
moiyenebs, TiTqos Tan hqonodes.  

am nawilis miznebisTvis `bavSvi~ niSnavs Teqvsmet wels miuRwevels.~  

niu-jersis (§2C:58-15), floridis (§790.174), viskonsinis StatebSic aris 

msgavsi muxlebi (§948.55), Tumca viskonsinis StatSi bavSvi 14 wels miuRwevel pirs 

gulisxmobs.  

 

7. sakiTxis gadawyveta konkretul kazusebze dayrdnobiT 

 

ssk-is 238-e muxliT gaTvaliswinebuli danaSaulis legitimaciis problemis 

gadawyveta gacilebiT naTeli iqneba sakiTxis konkretuli kazusebis ganxilvis 

fonze: 1) `a~-m pistoleti datova karadis Tavze da abazanaSi Sevida. amiT isargeb-

la misma 14 wlis vaJma, iaraRi aiRo da TamaSi daiwyo. SemTxveviT iaraRma gaisro-

la da mis megobar 14 wlis `b~-s moxvda, ramac sicocxlis mospoba gamoiwvia; 2) `a~-

m pistoleti datova karadis Tavze da abazanaSi Sevida. amiT isargebla misma 14 

wlis vaJma `b~-m, iaraRi aiRo da TamaSi daiwyo. SemTxveviT iaraRma gaisrola, ra-
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mac TviT `b~-s sicocxlis mospoba gamoiwvia; 3) `a~-m pistoleti aTxova `b~-s, ro-

melmac mkvleloba ganaxorciela. `a~-m `b~-s ganzraxvis Sesaxeb araferi icoda; 4) 

`a~-m pistoleti datova karadis Tavze da abazanaSi Sevida. amiT isargebla misma 

14 wlis vaJma da Tavi moikla; 5) `b~-m `a~-s sTxova, iaraRi miewodebina, radgan Tavi 

unda moekla. `a~-m `b~-s iaraRi gadasca, xolo `b~-m Tavi moikla; 6) `a~-m pistoleti 

datova karadis Tavze da abazanaSi Sevida. amiT isargebla misma 14 wlis vaJma da 

megobari mokla; 7) `a~-m sanadiro Tofi dakida kedelze. iaraRi sakididan Camo-

varda da gaisrola. gasrolam Sedegad adamianis sicocxlis mospoba gamoiwvia; 8) 

`a~-m pistoleti datova karadis Tavze. amiT isargebla `b~-m da TviT `a~-s jan-

mrTeloba mZimed dauziana.  

warmodgenil kazusebSi `a~-s mier ganxorcielebul qmedebaTa samarTlebrivi 

Sefaseba, qarTul da rusul sisxlissamarTlebriv mecnierebaSi gamoTqmuli Sexe-

dulebebis mixedviT, amgvarad gadanawildeba: 1) `a~-s moqmedeba Sefasdeba ssk-is 

238-e muxliT, rac ewinaaRmdegeba Sedegis obieqtur Seracxvas; 2) `a~-s moqmedeba 

Sefasdeba ssk-is 238-e muxliT, rac ewinaaRmdegeba Sedegis obieqtur Seracxvas; 3) 

`a~-s moqmedeba Sefasdeba ssk-is 236-e muxlis me-4 nawiliT (iaraRis gasaReba); 4) 

`a~-s moqmedeba Sefasdeba ssk-is 238-e muxliT an gamoiricxeba `a~-s sisxlissamar-

Tlebrivi pasuxismgebloba (es ukanaskneli marTebuli mosazreba gamoTqmuli 

aqvs n. Toduas20); 5) `a~ gaTavisufldeba mkvlelobisTvis sisxlissamarTlebrivi 

pasuxismgeblobisgan, Tanamonawileobis aqcesoruli bunebidan gamomdinare, Tum-

ca daisjeba ssk-is 236-e muxlis me-4 nawiliT (iaraRis gasaReba); 6) `a~-s moqmedeba 

Sefasdeba ssk-is 238-e muxliT, rac ewinaaRmdegeba Sedegis obieqtur Seracxvas; 7) 

aseT viTarebaSi `a~-s moqmedebis Sefaseba ssk-is 238-e muxliT SeuZlebelia, rad-

gan dispoziciaSi erT-erT pirobad miTiTebulia cecxlsasroli iaraRis gamoye-

nebaze, rac ar yofila, anu ar gvaqvs specifikuri mizezobrioba. Tumca SesaZlebe-

lia qmedebis ssk-is 116-e muxlis pirveli nawiliT (sicocxlis mospoba gaufrTxi-

leblobiT), radgan windaxedulebis normis darRvevidan mZime Sedegis dadgomam-

de agorebuli mizezobriobis ganviTarebaSi mesame piris CarTva ar xdeba. mZime Se-

degis gamowveva Tavidan bolomde iaraRis daudevrad Semnaxvelis qmnilebaa; 8) 

arc am sakiTxze aris mosazreba gamoTqmuli iuridiul literaturaSi, Tumca, ga-

batonebuli SexedulebiT, savsebiT SesaZlebelia, aqac gamoviyenoT ssk-is 238-e 

muxli, rac ewinaaRmdegeba Sedegis obieqtur Seracxvas. 

 

8. sxva mZime Sedegis interpretaciisTvis 
 

erT-erTi mniSvnelovani sakiTxi, romelic ssk-is 238-e muxlSi mZime Sedegs 

exeba, aris misi sazRvrebi. kerZod, nebismieri mZime Sedegi moazreba ssk-is 238-e 

muxlSi, romelic iaraRis sxva piris mier gamoyenebas mohyveba, Tu raime SezRudva 

unda dawesdes.  

                         
20  Todua n. wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis kerZo 

nawili, wigni I, Tb., 2014, 669. 
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upirveles yovlisa, unda gairkves: ra igulisxmeba sityvebSi: `ramac gamoiw-

via~? kerZod, aq igulisxmeba iaraRis gamomyeneblis mxolod gaufrTxilebloba, 

mxolod ganzraxva, Tu rogorc gaufrTxilebloba, ise ganzraxva. winamdebare 

kvlevaSi gaanalizebuli literaturidan ikveTeba, rom Sedegis gamowvevaSi igu-

lisxmeba rogorc gaufrTxilebloba, ise ganzraxva. rac Seexeba sasamarTlo praq-

tikas, amis sailustraciod gamodgeba ramdenime magaliTi: 

I. sasamarTlos ganaCeniT, vinme `a~-m Caidina mkvleloba, ris Semdegac `maka-
rovi-baikalis~ sistemis pistoleti, mWidiT da eqvsi vazniT, gadamala megobris 
deidis `b~-s saxlSi. iaraRi mas Cadebuli hqonda plastmasis mcire zomis yuTSi, 
xolo yuTi inaxeboda saZinebel oTaxSi dadgmuli taxtis qveS ganTavsebul saTav-
soSi. es yuTi, romelSic inaxeboda iaraRi, marTalia, iketeboda ori saketiT, mag-
ram ara gasaRebiT an kodiT, ris gamoc misi gamoyeneba sxva adamians Tavisuflad 
SeeZlo. iaraRis arsebobis Sesaxeb icoda `b~-s Svilma, romelmac xsenebuli iara-
Ri aiRo da Tavi moikla.21  

II. sasamarTlos ganaCeniT irkveva, rom vinme `a~-m SeiZina `makarovis~ pisto-
leti, romlis Senaxva ver uzrunvelyo saTanado wesebis dacviT. kerZod, man iara-
Ri Seinaxa saZinebeli oTaxis wignebis karadis Tavze. `b~-m isargebla amiT da Cai-
dina ganzrax mkvleloba.22 

III. `a~ saZinebel oTaxSi mdebare e.w `tumboSi~ daudevrad inaxavda Tavis sa-
kuTrebaSi arsebul `makarovis sistemis~ cecxlsasrol, srolisaTvis vargis, pis-
tolets, sabrZolo vaznebTan erTad. 2014 wlis 30 oqtombers, saRamos saaTebSi, 
misma SviliSvilma, arasrulwlovanma `b~-m zemoxsenebuli cecxlsasroli iaraRi 
farulad aiRo. aRniSnulis Semdeg man da misma megobarma, aseve arasrulwlovanma 
`g~-m, zemoaRniSnuli cecxlsasroli iaraRidan haerSi gaisroles, xolo Semdeg 
iaraRi gadasces aseve TavianT megobar `d~-s, romelmac SemTxveviT erTjeradad 
gaisrola, ris Sedegadac `a~-m miiRo sxeulis naklebad mZime dazianeba, janmrTe-
lobis xanmokle moSliT, xolo `b~-s miadga sxeulis mZime xarisxis, sicocxlisaT-
vis saxifaTo dazianeba, cecxlnasroli Wrilobis saxiT.23  

axla ismis kiTxva: ramdenad SeiZleba visaubroT ssk-is 238-e muxlis gamoye-

nebaze, rodesac iaraRis daudevrad SenaxvaSi mesame piri sakuTari nebiT aris 

CarTuli? ori kazusis fonze ufro naTeli iqneba problemis gaanalizeba: 1) oja-

xis wevrebis mimarT agresiuli damokidebulebis mqone qmarma saTanado wesebis 

darRveviT Seinaxa cecxlsasroli iaraRi, romlis damalva gadawyvita misma meuR-

lem da Seinaxa aseve daudevrad. amiT isargebla maTma bavSvma da iaraRiT TamaSi-

                         
21 ix. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2015 wlis 27 

Tebervlis ganaCeni. saqme №1/894-15. saxelebi da gvarebi daStrixulia, ris gamoc 
inicialebi pirobiTad aris aRebuli. 

22  ix. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016 wlis 16 
maisis ganaCeni. saqme №1/4884-15. saxelebi da gvarebi daStrixulia, ris gamoc inicia-
lebi pirobiTad aris aRebuli. 

23  ix. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2014 wlis 26 
noembris ganaCeni. saqme №1/6861-16. saxelebi da gvarebi daStrixulia, ris gamoc 
inicialebi pirobiTad aris aRebuli. 
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sas janmrTeloba mZimed dauziana sakuTar Zmas. rogor Sefasdeba meuRleTa moq-

medebebi? 2) `a~-s mier cecxlsasroli iaraRis daudevrad Senaxvas mohyva misi ga-

taceba. gamtacebelma gayida iaraRi, xolo axalma mflobelma adamiani mokla. da-

isjeba `a~ ssk-is 238-e muxliT? warmodgenil SemTxvevebSi mizezobriobis jaWvi, 

conditio sene qua non formulis gamoyenebiT usasrulod grZeldeba. msgavs situaci-

aSi, anu, rodesac erTi samarTlebrivad dasaZraxi riski sxva piris samarTlebri-

vad dasaZraxi riskiT Seicvleba, maSin pirveli riskis damfuZneblis pasuxismgeb-

loba unda gamoiricxos, radgan mizezobriobis jaWvSi piradi pasuxismgeblobiT 

moqmedi sxva piris CarTviT Sedegis obieqturi Seracxva normatiulad am ukanas-

knelze gadadis.  

axla gasarkvevia Semdegi: CaiTvleba mZime Sedegad TviTmkvlelobis mcdelo-

ba Seuracxis mier? 

upirveles yovlisa, unda aRiniSnos, rom ssk-is 238-e muxlSi mocemuli mZime 

Sedegis gagebis sami gza arsebobs: pirveli, aq igulisxmeba mxolod materialurad 

gamoxatuli Sedegi, anu gamiznuli samarTlebrivi sikeTe unda daziandes; meore, 

aq moiazreba samarTlebrivi sikeTis dazianebis mcdelobac, romelsac materia-

lurad ar gamouwvevia arcerTi samarTlebrivi sikeTis dazianeba; mesame, aq igu-

lisxmeba mxolod iseTi mcdeloba, romelmac, marTalia, gamiznuli samarTlebri-

vi sikeTe ver daaziana, magram sxva samarTlebrivi sikeTe daaziana. magaliTad, 

mokvlis mizniT gasrolilma tyviam pirs janmrTeloba dauziana. 

misaRebia pirveli da meore gza, anu ssk-is 238-e muxlis sworad gasagebad ar 

iqneba swori iseTi mcdelobis dasjadoba, romelmac arcerTi samarTlebrivi si-

keTis materialurad dazianeba ar gaiwvia. mZime Sedegis sxvagvari gageba Seewina-

aRmdegeba kanonmdeblis nebas. kerZod, kanonmdebeli gamowveuli sanimuSo Sede-

gebis CamoTvlas iwyebs sicocxlis mospobiT, romelic materialurad daziane-

bul samarTlebriv sikeTes gulisxmobs. Sesabamisad, sxva mZime Sedegic amgvari sa-

zomiT unda gavigoT. 

Tu dadgindeba albaTobis maRali xarisxiT, rom, rogorc ar unda Seenaxa, anu 

alternatiuli marTlzomieri qmedebis ganxorcielebis miuxedavad, Sedegs ver 

aicilebda, Seiqmneba obieqturi Seracxvis iseTi gamomricxveli garemoeba, rogo-

ricaa mizezTa samarTlebrivi urTierTkavSiri. 

aqve isic unda aRiniSnos, rom, Tu daudevrad Senaxuli iaraRiT danaSaulis 

Cadena moxdeba (magaliTad, mkvleloba, yaCaRoba da a.S.), Sesabamis danaSaulTan 

erTad kvalifikacia unda moxdes ssk-is 236-e (cecxlsasroli iaraRis SeZena) an 

ssk-is 237-e muxliT (cecxlsasroli iaraRis marTlsawinaaRmdego daufleba misa-

kuTrebis mizniT). analogiur mosazrebas vxvdebiT rusul iuridiul literatu-

raSic, sadac xazgasmulia, rom piri, romelmac daudevrad Senaxuli iaraRi gamoi-

                         
   aq ar aris ganxiluli Seracxadi piris mier TviTmkvlelobis mcdeloba, vinaidan, zemo-

aRniSnuli msjelobis safuZvelze gaziarebulia is pozicia, romlis mixedviT, Se-
racxadi piris mier iaraRis gamoyenebiT gamowveulma Sedegma ar unda daafuZnos ssk-
is 238-e muxliT pasuxismgebloba. 
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yena, aseve pasuxi unda agos ruseTis ssk-is 222-e muxliT (igulisxmeba iaraRis 

ukanono SeZena, tareba. SeniSvna Cemia — i.d.), an ssk-is 226-e muxliT (igulisxmeba 

iaraRis marTlsawinaaRmdego daufleba marTlsawinaaRmdego misakuTrebis miz-

niT. SeniSvna Cemia — i.d.).24 Tumca es ukanaskneli mosazreba dazustebas moiTxovs, 

kerZod, Tuki iaraRis gamoyeneba spontanurad xdeba, maSin danaSaulTa erTobli-

oba cecxlsasroli iaraRis SeZenasTan an misakuTrebis mizniT marTlsawinaaRmde-

go dauflebasTan erTad ar aris saWiro.  

dabolos, rogor gadawydeba sakiTxi, Tuki daudevrad Senaxuli cecxlsas-

roli iaraRi gamoyenebul iqneba aucilebeli mogeriebisTvis? am SemTxvevaSi ssk-

is 238-e muxliT gaTvaliswinebul SedegSi unda vigulisxmoT sisxlissamarTleb-

rivi umarTlobis damafuZnebeli qmedebiT gamowveuli Sedegi anu marTlsawinaaR-

mdego Sedegi. 

9. daskvna 

 

warmodgenili kvlevis Semdeg, ssk-is 238-e muxlTan dakavSirebiT, SeiZleba 

gakeTdes aseTi saxis daskvnebi:  

pirveli, mZime SedegSi ar SeiZleba moviazroT Seracxadi piris mier ganxor-

cielebuli TviTmkvleloba an danaSauli, radgan pasuxismgebloba unda SeizRu-

dos obieqturi Seracxvis safuZvelze. Sesabamisad, iaraRis gamomyenebeli unda 

iyos Seuracxi piri. 

meore, danaSaulis amsrulebeli aris nebismieri piri da aranairi mniSvnelo-

ba ara aqvs imas, piri kanonierad flobda cecxlsasrol iaraRs Tu ukanonod. 

mesame, erTiani sasamarTlo praqtikis dasamkvidreblad aucilebelia saka-

nonmdeblo cvlilebis ganxorcieleba. kerZod, ssk-is 238-e muxli unda Camoya-

libdes Semdegi redaqciiT: 

kanonier an ukanono mflobelobaSi arsebuli cecxlsasroli iaraRis an asa-

feTqebeli mowyobilobis windauxedavad Senaxva, riTac Seqmnili iyo misi Seu-

racxi piris mier gamoyenebis safrTxe da misma gamoyenebam ganzrax an gaufrTxi-

leblobiT TviTmkvleloba, janmrTelobis TviTdazianeba an TviT iaraRis gamom-

yeneblis qonebis mniSvnelovani dazianeba gamoiwvia, an misi Seuracxis mier gamo-

yenebiT ganxorcielda am kodeqsiT gaTvaliswinebuli romelime marTlsawinaaR-

mdego qmedeba. 
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paata javaxiSvili
 

 
 
 

saqarTvelos sakonstitucio sasamarTlo da faqtobrivi  
realuri kontroli 

 
saqarTvelos sakonstitucio sasamarTlo sakonstitucio kontrolis 

ganmaxorcielebeli organoa. saqarTvelos konstituciiT uzrunvelyofi-
lia sakonstitucio sasamarTlos, rogorc negatiuri kanonmdeblis, statu-

si, Tumca bolo periodSi miRebuli gadawyvetilebebiT sakonstitucio sa-
samarTlom gaafarTova sakonstitucio kontrolis uflebamosilebis dad-
genili farglebi da sakonstitucio kontrolis axali praqtika Camoayali-

ba. kerZod, normis normatiuli Sinaarsis konstituciurobis dadgeniT sa-
konstitucio sasamarTlom safuZveli Cauyara faqtobrivi realuri kon-

trolis ganxorcielebas saqarTveloSi.  
winamdebare statia Seexeba normis normatiuli Sinaarsis konstituciu-

robis Taobaze saqarTvelos sakonstitucio sasamarTlos mier miRebul ga-
dawyvetilebebs. naSromSi yuradReba eTmoba iseT sakiTxebs, rogorebicaa: 
saqarTvelos sakonstitucio sasamarTlos statusi, individualuri kon-

stituciuri sarCelis institutis efeqturoba adamianis ZiriTadi ufle-
bis dacvis TvalsazrisiT saqarTveloSi, normis normatiuli Sinaarsis kon-

stituciurobis kontrolis arsi da misi gavlena saqarTvelos sakonstitu-
cio sasamarTlos, rogorc negatiuri kanonmdeblis, statusze. detalurad 
aris ganxiluli saqarTvelos sakonstitucio sasamarTlos mier normis 
normatiuli Sinaarsis konstituciurobis dadgenis samarTlebrivi safuZ-

vlebi da saqarTvelos sakonstitucio sasamarTlos praqtikis magaliTze 
warmodgenilia Sesabamisi daskvnebi.  

 
sakvanZo sityvebi: sakonstitucio sasamarTlo, sakonstitucio kon-

troli, saqarTvelo, adamianis ZiriTadi uflebebi, normatiuli kontroli, 
normis normatiuli Sinaarsis kontroli, faqtobrivi realuri kontroli. 

 
I. Sesavali 

 

qarTul samarTlebriv sinamdvileSi araerTxel gamoTqmula mosazreba Ziri-

Tadi uflebebis dacvis TvalsazrisiT sakonstitucio kontrolis qarTuli mo-

delis xarvezebze.1 individualuri konstituciuri sarCelis, rogorc adamianis 

                         
  ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakul-

tetis mowveuli leqtori, doqtoranti. 
1  erqvania T., normatiuli sakonstitucio sarCeli, rogorc konkretuli sakonstitu-

cio kontrolis arasrulyofili forma saqarTveloSi, 2014, ix. <http://emc.org.ge/-
2014/10/27/tinatin-erkvania/>, [05.02.2017]. 
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ZiriTadi uflebis dacvis, arasrulyofili formis Sesaxeb adamianis uflebaTa 

evropulma sasamarTlomac SeniSna,2 Tumca am mimarTulebiT sakonstitucio sasa-

marTlos kompetenciuri srulyofisTvis raime qmediTi sakanonmdeblo nabijebi 

dRemde ar gadadgmula. es xarvezi sakonstitucio sasamarTlosTvis realuri sa-

konstitucio kontrolis miniWebas unda Seevso, romlis Taobaze araerTxel gaJ-

Rerda mosazrebebi,3 Tumca ZiriTadi uflebis dacvis am efeqturi meqanizmiT sa-

konstitucio sasamarTlos aRWurva dRemde ar momxdara.  

saqarTvelos sakonstitucio sasamarTlom bolo periodis gadawyvetilebe-

biT saqarTvelos konstituciis 89-e muxlis farglebSi sakonstitucio kontro-

lis gansxvavebul praqtikas daudo saTave da normatiuli aqtebis Sinaarsis kon-

stituciurobis dadgena daiwyo, rac, ZiriTadi uflebebis dacvis TvalsazrisiT, 

dadebiT movlenad SeiZleba Sefasdes. am formiT sakonstitucio sasamarTlom, 

faqtobrivad, erTmaneTisgan gamijna sadavo norma da misi normatiuli Sinaarsi4 

da saqarTveloSi sakonstitucio kontrolis axali mimarTuleba gansazRvra, 

Tumca am uflebamosilebasTan dakavSirebiT mravali kiTxvac warmoiSva, maT So-

ris: rogoria am sakontrolo uflebamosilebis samarTlebrivi buneba? ramdenad 

Seesabameba es uflebamosileba sakonstitucio sasamarTlos konstituciiT gan-

sazRvrul mandats? ra gavlenas axdens igi sakonstitucio sasamarTlos, rogorc 

negatiuri kanonmdeblis, statusze? ram ganapiroba am tipis sasarCelo davebis 

raodenobis gazrda? winamdebare statiis mizani swored am kiTxvebze pasuxis ga-

cema iqneba kvlevis analitikuri, SedarebiTsamarTlebrivi da normatiuli meTo-

debis gamoyenebiT.  
 
II. saqarTvelos sakonstitucio sasamarTlo, rogorc negatiuri 

kanonmdebeli 
 

sakonstitucio sasamarTlo konstituciuri demokratiis pirmSoa.5 igi im 

umaRles saxelisuflebo institutTa kategorias ganekuTvneba,6 romelTa mier 

ganxorcielebuli sakonstitucio kontroli mniSvnelovani sazedamxedvelo ber-

ketia xelisuflebis nebismieri organos saqmianobaze. „sakonstitucio sasamar-

                         
2  adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze — `apostoli 

saqarTvelos winaaRmdeg“, №40765/02, strasburgi, 2006. 
3  saqarTvelos saxalxo damcvelis prezentacia saqarTvelos sakonstitucio sasamar-

Tlos uflebamosilebis gafarToebasTan dakavSirebiT, Tb., 2015, ix. <https://goo.gl/7-
mSohU>. [25.01.2017]. 

4  gegenava d., saqarTvelos sakonstitucio sasamarTlo, rogorc pozitiuri kanonmde-
beli, moxseneba konferenciisTvis — `sergo jorbenaZe 90“, Tb., 2017. 

5  Svarci h., konstituciuri marTlmsajulebis damkvidreba postkomunistur evropaSi, 
q. aleqsiZis Targmani, p. m. valdis winasityvaobiTa da k. kublaSvilis redaqtorobiT, 
Tb., 2003, 45. 

6  kaxiani g., sakonstitucio kontroli saqarTveloSi — Teoria da kanonmdeblobis ana-
lizi, Tb., 2011, 59. 
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Tlo Tavisi uflebamosilebebis qmediTi gamoyenebiT mniSvnelovan rols asru-

lebs xelisuflebis danawilebis, konstituciis uzenaesobis principebis reali-

zebasa da adamianis ZiriTadi uflebebis dacvaSi“.7  

gansakuTrebiT aRsaniSnavia sakonstitucio kontrolis gavlena sakanon-

mdeblo organos saqmianobaze. sakonstitucio sasamarTlo normis arakonstitu-

ciurad cnobiT adgens erTgvar samarTlebriv standarts, romelic kanonmdebels 

normaSemoqmedebiTi saqmianobisTvis ganawyobs. zogierT qveyanaSi sakonstitu-

cio sasamarTlos uflebac ki aqvs, Seafasos normis ararsebobis konstituciuro-

ba da sakanonmdeblo organos ubiZgos kanonSemoqmedebiTi nebis gamoCenisken.8 sa-

kanonmdeblo organosTan am funqciuri kavSiris gamo sakonstitucio sasamar-

Tlos xSirad negatiur kanonmdeblad moixsenieben.9  

saqarTvelos sakonstitucio sasamarTlo sakonstitucio kontrolis ganma-

xorcielebeli organoa,10 romelic or ZiriTad funqcias asrulebs, esenia: norma-

tiuli aqtebis konstituciurobis kontroli da adamianis ZiriTadi uflebebis 

dacva. swored am uflebamosilebebis efeqturad ganxorcielebaSi vlindeba yve-

laze naTlad sakonstitucio tribunalis istoriuli, politikuri, samarTleb-

rivi buneba, xolo maTi efeqturi uzrunvelyofa sakonstitucio sasamarTlos 

konstituciis samarTlebrivi dacvis organod aqcevs.  

konstituciis 89-e muxliT gansazRvruli ZiriTadi kompetenciis miuxeda-

vad, saqarTveloSi sakonstitucio kontrolis farglebi sul ufro farTovdeba 

da mxolod negatiuri kanonmdeblis CarCoebs scdeba. marTalia, sakonstitucio 

sasamarTlo ar iRebs kanons, formaluri gagebiT, radgan ar gaaCnia kanonSemoqme-

debiTi saqmianobis konstituciuri mandati, Tumca mniSvnelovnad uwyobs xels 

kanonmdeblobis srulyofas, daxvewas11 da Tavisi gadawyvetilebebiT qmnis mtkice 

samarTlebriv normebs materialuri gagebiT“.12 ufro metic, sakonstitucio kon-

trolis ganxorcielebisas igi ara mxolod normas acxadebs arakonstituciurad, 

aramed zogadsavaldebulo principebis CamoyalibebiT qmnis samarTlis poziti-

ur normebs.  

miuxedavad imisa, rom sakonstitucio sasamarTlos amgvari aqtiuroba uf-

lebis dacvis ufro myar da sando damatebiT garantiebs qmnis qveyanaSi, igi er-

Tgvari safrTxecaa sakonstitucio sasamarTlosaTvis, radgan, „Tu igi aRiqves 

                         
7  xecuriani j., saqarTvelos sakonstitucio sasamarTlos uflebamosileba, Tb., 2016, 8-9. 
8  Svarci h., konstituciuri marTlmsajulebis damkvidreba postkomunistur evropaSi, 

q. aleqsiZis Targmani, p. m. valdis winasityvaobiTa da k. kublaSvilis redaqtorobiT, 
Tb., 2003, 144. 

9  gegenava d., sakonstitucio marTlmsajuleba saqarTveloSi: samarTalwarmoebis Ziri-
Tadi sistemuri problemebi, Tb., 2012, 45. 

10  saqarTvelos konstitucia, 83-e muxli, 1-li punqti. 
11  kverenCxilaZe g., konstituciis samarTlebrivi dacva (zogadi Teoriuli sakiTxi), 

`adamiani da konstitucia“, №3, 2006, 41. 
12  gegenava d., sakonstitucio marTlmsajuleba saqarTveloSi: samarTalwarmoebis Ziri-

Tadi sistemuri problemebi, Tb., 2012, 49. 
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rogorc meore sakanonmdeblo palata, sakonstitucio sasamarTlo `politiku-

robis“ motiviT Tavdasxmis obieqti gaxdeba, im SemTxvevaSic ki, rodesac tribuna-

li gadawyvetilebas mxolod samarTlebriv safuZvelze miiRebs“.13 amitom sakon-

stitucio sasamarTlos mier sakuTari kompetenciuri farglebis gazrda misi da-

moukideblobisa da legitimurobis zRvarze gadis. 

III. normis normatiuli Sinaarsis kontroli

1. normatiuli Sinaarsis kontrolis ZiriTadi maxasiaTeblebi

1.1. arsi da mniSvneloba 

normis normatiuli Sinaarsis konstituciurobis kontroli gulisxmobs sa-

konstitucio sasamarTlos mier sadavo normis gamoyenebis Sinaarsis dadgenas. am 

uflebamosilebis farglebSi saqarTvelos sakonstitucio sasamarTlo, normis 

sxvadasxva ganmartebis meTodis gamoyenebiT, adgens normis normatiul bunebas, 

mis gramatikul mniSvnelobas, iTvaliswinebs normis gamoyenebis praqtikas da ad-

gens konstituciiT gansazRvruli ZiriTadi uflebebis SinaarsTan mis Tavsebado-

bas. am uflebamosilebis farglebSi mowmdeba ara mxolod normatiuli aqtis teq-

stualuri mxare, aramed, aseve, sajaro xelisuflebis mier normis Sinaarsisa da 

misi gamoyenebis konstituciuroba.  

normatiuli Sinaarsis kontrolis mizani sajaro xelisuflebis mier normis 

arakonstituciuri SinaarsiT gamoyenebis prevenciaa. sxvagvarad, sakonstitucio 

sasamarTlo sakuTari gadawyvetilebiT gamoricxavs normis imgvarad ganmartebis 

SesaZleblobas, romelic arRvevs da samomavlodac Selaxavs adamianis ZiriTad 

uflebebs da winaaRmdegobaSi iqneba sakonstitucio normis arsTan. amave dros, am 

qmedebis Sedegia ara sadavo normis Zaladakargulad gamocxadeba, aramed misi 

arakonstituciuri SinaarsiT gamoyenebis akrZalva. sarCelis (wardginebis) dakma-

yofilebis SemTxvevaSi, normis sakanonmdeblo formulireba inarCunebs iuridi-

ul Zalas, im daTqmiT, rom igi ar iqneba gamoyenebuli sakonstitucio sasamar-

Tlos mier arakonstituciurad gansazRvruli SinaarsiT. 

saqarTvelos konstituciis 89-e muxlis pirveli punqtis `v“ qvepunqtiT mi-

niWebuli uflebamosilebis mimarT sakonstitucio sasamarTlos Tavdapirveli 

damokidebuleba erTgvarad formalizebuli iyo. sakuTari kompetenciis ganxor-

cielebisas igi amodioda sakonstitucio mandatis formaluri, teqstualuri 

mniSvnelobidan da mkacrad icavda mis sityvasityviT farglebs. magaliTad, 2004 

wlis 23 ivlisis ganCinebiT sasamarTlom uari Tqva normatiuli Sinaarsis kon-

trolze da ar miiRo sarCeli warmoebaSi, rac imiT daasabuTa, rom normis aras-

13  Svarci h., konstituciuri marTlmsajulebis damkvidreba postkomunistur evropaSi, 
q. aleqsiZis Targmani, p.m. valdis winasityvaobiTa da k. kublaSvilis redaqtorobiT, 
Tb., 2003, 63. 
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wor gamoyenebaze sakonstitucio sasamarTlo ver imsjelebda, vinaidan misi fun-

qcia mxolod normatiuli aqtebis konstituciurobis Sesaxeb davebis ganxilvaa.14 

sasamarTlos mosazrebiT, am SemTxvevaze unda emsjela sakanonmdeblo organos, 

sadavo normiT manipulirebisa da misi orazrovani gamoyenebis Tavidan acilebis 

mizniT naTlad ganesazRvra normis Sinaarsi da aRmoefxvra arsebuli sakanon-

mdeblo xarvezi. 

normis normatiuli Sinaarsis kontrols gansakuTrebuli mniSvneloba eniWe-

ba Sekaveba-gawonasworebis konstituciuri principis efeqturobis uzrunvelyo-

fisaTvis. normatiuli Sinaarsis konstituciurobis gansazRvriT sakonstitucio 

sasamarTlo kontrols uwevs ara mxolod kanonis konstituciurobas, aramed mka-

fio miniSnebebs aZlevs kanonmdebels, naTlad gansazRvros sakanonmdeblo normis 

Sinaarsi da gamoricxos normis bundovani formulirebiT gamowveuli misi ara-

konstituciuri interpretacia: „vinaidan kanonmdebeli SezRudulia konstitu-

ciiT, ivaraudeba, rom igi SezRudulia sakonstitucio sasamarTlos gadawyveti-

lebebiTac“.15 

amave dros, sakonstitucio kontrolis adresati aris sasamarTlo xelisuf-

leba, romelic valdebulia, marTlmsajulebis ganxorcielebisas daicvas adamia-

nis ZiriTadi uflebebis konstituciuri standarti. normatiuli Sinaarsis kon-

trolis ganxorcielebiT sakonstitucio sasamarTlo, faqtobrivad, emsgavseba 

federalur sakonstitucio sasamarTlos, romelic zedamxedvelobas uwevs sasa-

marTlo xelisuflebis mier miRebuli gadawyvetilebebis konstituciurobas. 

Tumca am ukanasknelisgan gansxvavebiT, saqarTvelos sakonstitucio sasamarTlo 

moklebulia SesaZleblobas, Seafasos saerTo sasamarTloebis mier miRebuli ga-

dawyvetilebebis konstituciuroba. am garemoebis gaTvaliswinebiT, gansakuTre-

biT izrdeba normatiuli Sinaarsis kontrolis mniSvneloba da roli adamianis Zi-

riTadi uflebebis dacvis TvalsazrisiT. 

 
1.2.  normis ganmartebis farglebi 

 

sakonstitucio sasamarTlo normis normatiuli Sinaarsis gansazRvrisas Ta-

visufalia msjelobasa da argumentirebaSi, Tumca sasamarTlosaTvis mboWavi Zala 

aqvs konstituciis normebsa da terminebs, romlebic avtonomiuri samarTlebrivi 

mniSvnelobiT ganimartebian da ara qvemdebare normatiuli aqtebis mniSvnelobiT.16 

sakonstitucio sasamarTlom unda Seafasos ara mxolod sadavo normis formalu-

ri Sesabamisoba sakonstitucio danawesTan, aramed unda daadginos, sadavo norma, 

                         
14  zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 

64. 
15  ix. iqve, 63. 
16  saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris №2/4/532,533 gada-

wyvetileba saqmeze — „saqarTvelos moqalaqeebi — irakli qemokliZe da daviT xaraZe 
saqarTvelos parlamentis winaaRmdeg“, II-63. 



 
 

samarTlis Jurnali, #1, 2017 

 

 338 

Tavisi Sinaarsidan gamomdinare, ramdenad uzrunvelyofs konstituciuri uflebis 

arsis dacvas.17 „normatiuli aqtis Semowmebisas sakonstitucio sasamarTlo mxed-

velobaSi iRebs sadavo normis ara marto sityvasityviT mniSvnelobas, aramed masSi 

gamoxatul namdvil azrsa da misi gamoyenebis praqtikas, agreTve konstituciis Se-

sabamisi normis arss“.18  

sakonstitucio sasamarTlo SezRudulia sasarCelo moTxovnis farglebiT, 

ris gamoc sakonstitucio sasamarTlo normatiuli Sinaarsis dadgenis dros, ro-

gorc wesi, gansazRvravs kanonis ganmartebis ara erTian midgomas, aramed mxolod 

gamoricxavs sasarCelo moTxovniT gansazRvrul kanonis arakonstituciur ganmar-

tebas. erT-erT gadawyvetilebaSi sakonstitucio sasamarTlom aRniSna, rom sadavo 

aqtis normatiuli Sinaarsis arakonstituciurad cnobis mizani iyo ara, zogadad, 

winaswari patimrobis 9-Tviani vadis gamoyenebis akrZalva, aramed igi dauSveblad 

miiCnevda saproceso vadiT manipulirebas, winaswari patimrobis moTxovnis xelov-

nurad gaWianurebas, radgan amgvari interpretacia winaaRmdegobaSi movidoda kon-

stituciis Sesabamisi muxliT dacul sikeTesTan.19 

normis normatiuli Sinaarsis konstituciurobis dadgenis Sedegad sakonsti-

tucio sasamarTlom SeiZleba gansazRvros konkretuli SemTxvevebi, ra drosac 

normis sarCeliT gaTvaliswinebuli sadavo ganmarteba ar CaiTvleba konstituciis 

normasTan Seusabamod. ase magaliTad: ar gamoricxavs da konstituciurad miiCnevs 

9-Tviani vadis gamoyenebis SesaZleblobas im SemTxvevaSi, roca patimrobamde Cade-

nil danaSaulze piris braldebulad cnobis safuZveli braldebis mxarisaTvis 

cnobili gaxdeba mxolod pirvel saqmeze winaswari patimrobis Sefardebis Sem-

deg“.20 

normis ganmartebisa da sakonstitucio uflebamosilebebis farglebTan mi-

marTebiT niSandoblivia sakonstitucio sasamarTlos 2012 wlis ganCineba.21 sa-

konstitucio sasamarTlom, faqtobrivad, uari Tqva sakonstitucio mandatis 

farglebSi sakuTari uflebamosilebis gafarToebaze, rodesac ar ganixila sa-

konstitucio cvlilebebis konstituciuroba da mkacr sakonstitucio CarCoebSi 

darCena gadawyvita. 

                         
17  ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris №3/2/646 gada-

wyvetileba saqmeze — `saqarTvelos moqalaqe giorgi ugulava saqarTvelos parla-
mentis winaaRmdeg“, II-2. 

18  saqarTvelos kanoni `sakonstitucio samarTalwarmoebis Sesaxeb“, 26-e muxli, me-3 
punqti. 

19  saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris №3/2/646 gada-
wyvetileba saqmeze — `saqarTvelos moqalaqe giorgi ugulava saqarTvelos par-
lamentis winaaRmdeg“, p. II-35. 

20  ix. iqve, p. II-34. 
21  ix. saqarTvelos sakonstitucio sasamarTlos 2012 wlis 24 oqtombris №1/3/523 gan-

Cineba saqmeze — `saqarTvelos moqalaqe geronti aSordia saqarTvelos parlamentis 
winaaRmdeg“. 
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ramdenadac sakonstitucio sasamarTlos gadawyvetilebas saxelmwifo xeli-

suflebis organoebisaTvis aqvs mboWavi Zala da igi pirdapiri efeqtis mqonea, sa-

konstitucio sasamarTlo uflebamosilia, ganavrcos normis Sinaarsi da daadgi-

nos sadavo qmedebaze kanonmdeblis uflebamosilebis farglebi. saqmeze — „moqa-

laqe beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“ sakonstitucio sa-

samarTlom ara mxolod gaauqma 70 gramamde narkotikuli saSualeba — gamomSrali 

marixuanis piradi moxmarebis mizniT SeZenisa da SenaxvisaTvis gansazRvruli san-

qcia — Svididan ToTxmet wlamde Tavisuflebis aRkveTa, aramed, zogadad, aseTi 

qmedebisTvis sasjelis saxiT Tavisuflebis aRkveTis gamoyeneba.  

 
1.3.  samarTlebrivi Sedegebi 

 
normatiuli Sinaarsis kontroli gulisxmobs sakonstitucio sasamarTlos 

mier normis ganmartebisa da gamoyenebis praqtikis Sesabamisobis gansazRvras 

konstituciur normasTan mimarTebiT. normis konstituciurobis dadgenis pro-

cesisgan gansxvavebiT, normis normatiuli Sinaarsis arakonstituciurad cnoba 

ar iwvevs kanonis konkretuli normis Zaladakargulad gamocxadebas, aramed ara-

konstituciurad cxaddeba saxelmwifo xelisuflebis organos mier normis kon-

kretuli SinaarsiT interpretacia. am gadawyvetilebiT, sakonstitucio sasamar-

Tlo gamoricxavs normis ganmartebisa da misi gamoyenebis konstituciis normas-

Tan Seusabamo praqtikas. 

normatiuli Sinaarsis konstituciurobis gansazRvris Sedegad sakonstitu-

cio sasamarTlos mier miRebuli gadawyvetileba mboWavi xasiaTisaa normis gamo-

yenebis procesSi. „sakonstitucio sasamarTlo msjelobs konkretuli sakiTxis 

normatiul Sinaarsze da iRebs gadawyvetilebas gasaCivrebuli debulebiT ganpi-

robebuli savaraudo problemis normatiuli Sinaarsis konstituciasTan Sesaba-

misobis Taobaze“.22 Sesabamisad, normis arakonstituciurad cnobili SinaarsiT 

gamoyenebis SemTxvevaSi, sakonstitucio sasamarTlos gadawyvetileba amgvari in-

terpretaciis ugulebelmyofel da damZlev aqtad miiCneva.  

saqarTvelos sakonstitucio sasamarTlom normatiuli Sinaarsis konstitu-

ciurobis dadgenisas sasamarTlos ramdenime wardgineba ar miiRo gansaxilvelad 

da miuTiTa mis mier adre miRebul gadawyvetilebaze. es kompetencia gansazRvru-

lia sakonstitucio sasamarTlos Sesaxeb saqarTvelos kanoniT, romlis mixedvi-

Tac: „Tu sakonstitucio sasamarTlo ganmwesrigebel sxdomaze daadgens, rom sa-

davo normatiuli aqti an misi nawili Seicavs imave Sinaarsis normebs, romlebic 

sakonstitucio sasamarTlom ukve cno arakonstituciurad, mas gamoaqvs ganCine-

                         
22  saqarTvelos sakonstitucio sasamarTlos 2013 wlis 11 ivnisis gadawyvetileba 

№1/3/534 saqmeze — „saqarTvelos moqalaqe tristan mamagulaSvili saqarTvelos par-
lamentis winaaRmdeg“, №II-34. 
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ba saqmis arsebiTad gansaxilvelad miRebaze uaris da normis normatiuli Sinaar-

sis Zaladakargulad cnobis Sesaxeb“.23  

Tumca erTmaneTisgan ori SemTxveva unda gaimijnos:  

a) Tu wardginebaSi wamoWrili problema ukve ganxiluli sakiTxis msgavsi Si-

naarsis mqonea, magram saWiroa damatebiTi garemoebebis Sefaseba, sakonstitucio 

sasamarTlo saqmis dasaSvebobis etapzeve msjelobs am garemoebaze, da Tu axali 

faqtobrivi garemoeba ar axdens gavlenas sakonstitucio sasamarTlos Zveli ga-

dawyvetilebis arsze, sasamarTlo ar miiRebs sarCels arsebiTad gansaxilvelad 

warmoebaSi, magram Zvel gadawyvetilebaze miTiTebiT arakonstituciurad cnobs 

normis normatiul Sinaarss.24 

magaliTad, sakonstitucio sasamarTlo 2017 wels kidev erTxel daubrunda 

marixuanis SeZena/SenaxvisTvis Tavisuflebis aRkveTis konstituciurobis sa-

kiTxs. amjerad, normis normatiuli Sinaarsis konstituciurobis dadgenas bol-

nisis raionuli sasamarTlo iTxovda.25 saqmis faqtobriv garemoebebs Soris gan-

sxvaveba mxolod erT detalSi vlindeboda. amjerad wardgineba 100 gramamde ned-

li marixuanis piradi moxmarebis mizniT SeZena/Senaxvas Seexeboda. sakonstitu-

cio sasamarTlom ixelmZRvanela 2015 wlis 24 oqtombris gadawyvetilebis moti-

vaciiT da arakonstituciurad cno sisxlis samarTlis kodeqsis 260-e muxlis is 

normatiuli Sinaarsi, romelic iTvaliswinebda am qmedebisTvis sanqciis saxiT 

Tavisuflebis aRkveTas.  

b) Tu konstituciuri wardginebiT gasaCivrebuli normis Taobaze sakonsti-

tucio sasamarTlos ukve aqvs adre miRebuli gadawyvetileba, aseT SemTxvevaSi 

sasamarTlo aRar msjelobs saqmis faqtobriv garemoebebze da Zvel gadawyveti-

lebaze miTiTebiT uars ambobs saqmis arsebiTad gansaxilvelad miRebaze.26 

 

                         
23  saqarTvelos organuli kanoni `saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ 

25-e muxli, 41-e punqti. 
24  saqarTvelos sakonstitucio sasamarTlos 2017 wlis 15 Tebervlis №3/1/855 ganCineba 

saqmeze – `bolnisis raionuli sasamarTlos konstituciuri wardgineba saqarTvelos 
sisxlis samarTlis kodeqsis 260-e muxlis pirveli nawilis im normatiuli Sinaarsis 
konstituciurobis Taobaze, romelic iTvaliswinebs sasjelis saxiT Tavisuflebis 
aRkveTis gamoyenebis SesaZleblobas, narkotikuli saSualeba „nedli marixuanis“ 
piradi moxmarebis miznebisTvis SeZenisa da Senaxvis gamo“. 

25  ix. iqve. 
26  saqarTvelos sakonstitucio sasamarTlos 2014 wlis 24 dekembris №3/3/601 gada-

wyvetileba saqmeze — `saqarTvelos uzenaesi sasamarTlos konstituciuri wardgineba 
saqarTvelos 1998 wlis 20 Tebervlis sisxlis samarTlis saproceso kodeqsis 546-e 
muxlis da amave kodeqsis 518-e muxlis pirveli nawilis konstituciurobis Taobaze. 
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2. normis normatiuli Sinaarsis dadgenis uflebamosileba 
 

2.1. samarTlebrivi safuZvlebi  
 

saqarTvelos konstitucia saqarTvelos sakonstitucio sasamarTlos mniS-

vnelovani uflebamosilebebiT aRWuravs. normatiuli, abstraqtuli da konkre-

tuli sakonstitucio kontrolis uflebamosilebebi saqarTvelos sakonstitu-

cio sasamarTlos mniSvnelovani kompetenciuri arsenalis ZiriTad birTvs qmnian. 

swored am uflebamosilebaTa arealSi moiazreba normatiuli Sinaarsis kontro-

lic, romelic xorcieldeba ara calke gansazRvruli sakanonmdeblo safuZvliT, 

aramed mimarTvis samarTlebrivi safuZveli konstituciis 89-e muxlis pirveli 

punqtis „v“ qvepunqtia. wardgenili sarCelis arapirdapir samarTlebriv safuZ-

vlebs aseve qmnis „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTve-

los organuli kanonis me-19 muxlis pirveli punqtis „e“ qvepunqti, xolo konsti-

tuciuri wardginebis SemTxvevaSi amave kanonis me-19 muxlis me-2 punqti.  

normatiuli Sinaarsis kontrolis ganxorcielebisas aseve mniSvnelovania 

„sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis 26-e muxlis me-

3 punqti, romlis mixedviTac „normatiuli aqtis Semowmebisas sakonstitucio sa-

samarTlo mxedvelobaSi iRebs sadavo normis ara marto sityvasityviT mniSvne-

lobas, aramed masSi gamoxatul namdvil azrsa da misi gamoyenebis praqtikas, ag-

reTve Sesabamisi konstituciuri normis arss“27. 

konstituciuri wardgineba sakonstitucio kontrolis ganxorcielebisas 

saerTo sasamarTloebis gansakuTrebuli uflebamosilebaa, romelTac saSualeba 

aqvT, normaTa konkretuli kontrolis28 farglebSi SeaCeron konkretuli saqmis 

ganxilva da mimarTon sakonstitucio sasamarTlos im normis konstituciurobis 

Semowmebis moTxovniT, romlis safuZvelzec unda miiRon konkretul saqmeze ga-

dawyvetileba, Tu miaCniaT, rom es norma mTlianad an nawilobriv SeiZleba miCne-

ul iqnes konstituciasTan Seusabamod.29  

konstituciuri wardginebis Semtan sasamarTlos evaleba im konstituciuri 

debulebis miTiTeba, romelsac, wardginebis avtoris mosazrebiT, ar Seesabameba 

an arRvevs normatiuli aqti,30 winaaRmdeg SemTxvevaSi, sakonstitucio sasamar-

Tlos mier dadgenili praqtikiT, konstituciuri wardgineba arsebiTad gansa-

xilvelad ar miiReba.31 amgvari daTqmis miuxedavad, sakonstitucio sasamarTlom, 

                         
27  saqarTvelos kanoni „sakonstitucio samarTalwarmoebis Sesaxeb“, 26-e muxli, me-3 

punqti. 
28  xecuriani j., saqarTvelos sakonstitucio sasamarTlos uflebamosileba, Tb., 2016, 54. 
29  saqarTvelos organuli kanoni `saqarTvelos sakonstitucio sasamarTlos Sesaxeb“, 

me-19 muxli, me-2 punqti. 
30  saqarTvelos kanoni `sakonstitucio samarTalwarmoebis Sesaxeb“, me-16 muxli, me-5 

punqti, „d“ qvepunqti. 
31  ix. sakonstitucio sasamarTlos 1999 wlis 22 seqtembris ganCineba №1/6/115 saqmeze – 

`xaSuris raionuli sasamarTlodan Semotanili konstituciuri wardgineba“. 
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konstituciuri wardginebis mniSvnelobis gaTvaliswinebiT, sxvagvari gadawyve-

tileba miiRo erT-erT saqmeze.32 sakonstitucio sasamarTlom, miuxedavad imisa, 

rom wardginebaSi miTiTebuli konstituciis norma arasaTanadod miiCnia, mainc 

miiRo saqme warmoebaSi da misi konstituciuroba Sesabamis konstituciur nor-

masTan mimarTebiT Seamowma. amgvari midgoma sasamarTlom konstituciuri war-

dginebis ganxilvis Seferxebis SemTxvevaSi saerTo sasamarTloebis mier, savarau-

dod, arakonstituciuri normis gamoyenebis safrTxis arsebobiT daasabuTa.  

2.2.  sakonstitucio sasamarTlos praqtika  

sakonstitucio sasamarTlom gasaCivrebuli aqtis normatiuli Sinaarsis 

konstituciurobaze gadawyvetileba pirvelad 2011 wels miiRo.33 am saqmeze sa-

konstitucio sasamarTlos eWvqveS ar dauyenebia samxedro sarezervo samsaxuris 

moxdis valdebuleba. sakonstitucio sasamarTlom konstituciasTan Seusabamod 

miiCnia kanonis is normatiuli Sinaarsi, romelic nebismieri moqalaqis valdebu-

lebas adgenda samxedro sarezervo samsaxuris moxdaze da ar iTvaliswinebda mo-

qalaqeTa rwmenis gaTvaliswinebiT e.w. „keTilsindisieri winaaRmdegobis“ ufle-

biT sargeblobis SesaZleblobas. am gadawyvetilebiT sakonstitucio sasamar-

Tlom gamonaklisi daadgina kanoniT gansazRvruli absoluturi valdebulebis-

gan da xazi gausva normis mxolod praqtikuli interpretaciis problemas. 

sakonstitucio sasamarTlos gadawyvetilebiT SesaZlebelia, ara mxolod 

konkretuli normatiuli Sinaarsi daekargos normas, aramed dadgindes axali 

norma-principi da igi aseve gavrceldes, magaliTad, sisxlis samarTlis kodeqsis 

sxvadasxva muxlSi gafantuli, inkriminirebuli konkretuli qmedebis mimarT. 

2015 wels sakonstitucio sasamarTlom ganixila erT-erTi yvelaze masStaburi 

saqme „saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos parlamentis winaaR-

mdeg“34, sadac mosarCelisTvis problema iyo ara, zogadad, narkotikuli saSuale-

bebi, aramed gamomSrali marixuanis mxolod SeZena/SenaxvisTvis (da ara sadavo 

muxliT akrZaluli nebismieri qmedebisTvis) pasuxismgeblobis saxiT 7-idan 14 

32  saqarTvelos sakonstitucio sasamarTlos 2015 wlis 29 seqtembris №3/1/608,609 gada-
wyvetileba saqmeze — „saqarTvelos uzenaesi sasamarTlos konstituciuri wardgineba 
saqarTvelos sisxlis samarTlis saproceso kodeqsis 306-e muxlis me-4 nawilis kon-
stituciurobis Taobaze da saqarTvelos uzenaesi sasamarTlos konstituciuri war-
dgineba saqarTvelos sisxlis samarTlis saproceso kodeqsis 297-e muxlis „z“ qve-
punqtis konstituciurobis Taobaze“. 

33  saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris №1/1/477 gadawyve-
tileba saqmeze — `saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaR-
mdeg“. 

34  saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 gada-
wyvetileba saqmeze ‒ `saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos parla-
mentis winaaRmdeg“. 
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wlamde Tavisuflebis aRkveTa.35 am saqmeze sakonstitucio sasamarTlom ara mxo-

lod gaauqma 70 gramamde narkotikuli saSualeba — gamomSrali marixuanis piradi 

moxmarebis mizniT SeZenisa da SenaxvisaTvis gansazRvruli sanqcia — 7-idan 14 

wlamde Tavisuflebis aRkveTa, aramed, zogadad, arakonstituciurad miiCnia am 

qmedebisTvis sasjelis saxiT Tavisuflebis aRkveTis gamoyeneba.  

sakonstitucio sasamarTlos mier normis normatiuli Sinaarsis konstitu-

ciurobis dadgena ar SeiZleba Sefasdes rogorc xelisuflebis an misi romelime 

Stos sawinaaRmdego qmedeba. sakonstitucio sasamarTlom konstituciis me-14 

muxlis normatiuli Sinaarsis Sesabamisad miiCnia „samxedro valdebulebisa da 

samxedro samsaxuris Sesaxeb“ saqarTvelos kanonis me-11 muxlis pirveli punqtis 

pirveli winadadeba, romelic samxedro-saaRricxvo specialobis armqone mamaka-

cebs samxedro aRricxvaze yofnis valdebulebas akisrebda, im pirobebSi, roca 

samxedro-saaRricxvo specialobis armqone qalebi gaTavisuflebulni iyvnen sam-

xedro aRricxvaze yofnis valdebulebis da, Sesabamisad, samxedro valdebulebis 

moxdisagan.36 am saqmeze sakonstitucio sasamarTlom qveynis dacva da samxedro 

valdebulebis moxda, romelic aseve moicavs samxedro aRricxvaze yofnas, kon-

stituciuri valdebulebis erT-erT formad ganixila da am valdebulebis moxdis 

formebis SerCeva, maT Soris, gasawvev pirTa wris gansazRvra, saxelmwifos dis-

kreciad ganixila.37  

saqarTvelos sakonstitucio sasamarTlo normis normatiuli Sinaarsis kon-

stituciurobas adgens ara mxolod moqalaqis, aramed saerTo sasamarTloebis 

wardginebebis safuZvelzec. saqarTvelos sakonstitucio sasamarTlom 2014—2016 

wlebSi ganixila ramdenime konstituciuri wardgineba. miRebul gadawyvetile-

bebSi sagangebod aRniSna konstituciuri wardginebis specifikuri xasiaTi, ram-

denadac maTi ganxilva udavo warmoebis wesiT xdeba da samarTlis praqtikaSi ar-

sebul ufro rTul problemebs ukavSirdeba. 

normis normatiuli Sinaarsis konstituciurobis dadgenisas sakonstitu-

cio sasamarTlo SesaZlebelia, saerTod gascdes normis teqsts da sruliad ax-

leburi mowesrigeba daadginos. maT Soris, gascdes kanonis normatiul, sityva-

                         
35  saqarTvelos sakonstitucio sasamarTlos 2016 wlis 26 Tebervlis №3/1/708,709,710 

ganCineba saqmeze — `saqarTvelos uzenaesi sasamarTlos konstituciuri wardginebebi 
saqarTvelos sisxlis samarTlis kodeqsis me-3 muxlis me-3 nawilis da 260-e muxlis 
pirveli nawilis im normatiuli Sinaarsis konstituciurobis Taobaze, romelic iTva-
liswinebs sisxlissamarTlebrivi sasjelis saxiT Tavisuflebis aRkveTis gamoyenebis 
SesaZleblobas „narkotikuli saSualebebis, fsiqotropuli nivTierebebis, prekurso-
rebisa da narkologiuri daxmarebis Sesaxeb“ saqarTvelos kanonis danarTi №2-is 92-e 
horizontalur grafaSi gansazRvruli narkotikuli saSualeba – gamomSrali mari-
xuanis piradi moxmarebis miznisTvis ukanono SeZena-Senaxvis gamo“. 

36  saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris №1/7/580 
gadawyvetileba saqmeze — `saqarTvelos moqalaqe giorgi kekenaZe saqarTvelos par-
lamentis winaaRmdeg“. 

37  ix. iqve, II, 29. 



 
 

samarTlis Jurnali, #1, 2017 

 

 344 

sityviT mniSvnelobas. sakonstitucio sasamarTlom konstituciis 42-e muxlis 

pirvel punqtTan mimarTebiT arakonstituciurad miiCnia saqarTvelos uzenaesi 

sasamarTlos mier #601 konstituciur wardginebaSi aRniSnuli saqarTvelos 1998 

wlis 20 Tebervlis sisxlis samarTlis saproceso kodeqsis 518-e muxlis pirveli 

nawilis is normatiuli Sinaarsi, romelic ugulebelyofda gamarTlebulis mier 

ganaCenis saapelacio wesiT gasaCivrebis SesaZleblobas. sadavo normis mixedviT, 

saapelacio saCivris Setanis ufleba hqondaT: saxelmwifo bralmdebels, zemdgom 

prokurors, dazaralebuls, msjavrdebuls, damcvels, msjavrdebulisa da daza-

ralebulis kanonier warmomadgenlebs, xolo kanonis teqsti normis subieqtad ar 

gansazRvravda sisxlis samarTlis saqmeze gamarTlebul pirebs. sasamarTlos Se-

fasebiT, gamarTlebul pirebs SesaZlebelia, hqondeT gamamarTlebeli ganaCenis 

gasaCivrebis kanonieri interesi.38  

am gadawyvetilebiT sakonstitucio sasamarTlom ixelmZRvanela ufro maRa-

li sakonstitucio standartiT. sasamarTlom gamoiyena normis ganmartebis te-

leologiuri meTodi da normiT daculi samarTlebrivi sikeTe im pirebzec gaav-

rcela, romlebic normis mxolod viwro, sityvasityviTi mniSvnelobis ganmarte-

biT ar moiazrebodnen am sikeTis dacvis obieqtebad. igi gascda negatiuri kanon-

mdeblis sakonstitucio CarCoebs, pozitiuri samarTlis norma Seqmna da Tavad 

iqca pozitiur kanonmdeblad.39  

msgavsi Sinaarsis gadawyvetileba miiRo sakonstitucio sasamarTlom 2015 

wels, rodesac ufro maRali samarTlebrivi sikeTis dacvis interesiT arakonsti-

tuciurad cno sisxlis samarTlis saproceso kodeqsis 306-e muxlis me-4 nawilis 

normatiuli Sinaarsi, romelic sakasacio sasamarTlos arTmevda SesaZleblobas, 

gascdenoda sakasacio saCivris farglebs da pasuxismgeblobisgan gaeTavisufle-

bina piri im SemTxvevaSi, rodesac qmedebis Cadenis Semdgom miRebuli kanoni auq-

mebda qmedebis danaSaulebriobas.40  

 

                         
38  saqarTvelos sakonstitucio sasamarTlos 2014 wlis 24 dekembris №3/3/601 gada-

wyvetileba saqmeze — `saqarTvelos uzenaesi sasamarTlos konstituciuri wardgineba 
saqarTvelos 1998 wlis 20 Tebervlis sisxlis samarTlis saproceso kodeqsis 546-e 
muxlis da amave kodeqsis 518-e muxlis pirveli nawilis konstituciurobis Taobaze“, 
II, 27. 

39  gegenava d., saqarTvelos sakonstitucio sasamarTlo, rogorc pozitiuri kanonmde-
beli, wignSi: `sergo jorbenaZe 90“, Tb., 2017. 

40  saqarTvelos sakonstitucio sasamarTlos 2015 wlis 29 seqtembris №3/1/608, 609 
gadawyvetileba saqmeze — `saqarTvelos uzenaesi sasamarTlos konstituciuri war-
dgineba saqarTvelos sisxlis samarTlis saproceso kodeqsis 306-e muxlis me-4 nawi-
lis konstituciurobis Taobaze da saqarTvelos uzenaesi sasamarTlos konstitu-
ciuri wardgineba saqarTvelos sisxlis samarTlis saproceso kodeqsis 297-e muxlis 
„z“ qvepunqtis konstituciurobis Taobaze“. 
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IV. realuri kontroli faqtobrivsa da formalurs Soris 
 

saqarTvelos konstituciis 89-e muxlis Sesabamisad, nebismier pirs, romelic 

Tvlis, rom normatiuli aqtiT dairRva konstituciis me-2 TaviT garantirebuli 

misi ZiriTadi ufleba, SeuZlia, sarCeliT mimarTos sakonstitucio sasamarTlos, 

Sesabamisi normis konstituciurobis dadgenis moTxovniT.41 es SesaZlebloba Ziri-

Tadi uflebis dacvis mniSvnelovan garantias qmnis saqarTveloSi, Tumca misi moq-

medebis areali mxolod normatiuli aqtebis konstituciurobiT Semoifargleba. 

is ar Seexeba saerTo sasamarTloebis gadawyvetilebebs, romlebic SesaZlebelia, 

normatiul aqtebTan SedarebiT aranakleb arRvevdnen piris konstituciur ufle-

bebs. am mimarTulebiT normatiuli kontroli formalur xasiaTs atarebs piris Zi-

riTadi uflebebis dacvis TvalsazrisiT, gansazRvrul SemTxvevaSi, radgan Ziri-

Tadi uflebis dacvis saSualeba efeqtianad rom CaiTvalos, man mxolod iribad ki 

ar unda daicvas konstituciiT garantirebuli uflebebi, aramed unda uzrunvel-

yos sasarCelo pretenziebis pirdapiri da swrafi dakmayofileba.42 

normis normatiuli Sinaarsis konstituciurobis dadgeniT saqarTvelos sa-

konstitucio sasamarTlom Seqmna adamianis ZiriTadi uflebebis dacvis mniSvne-

lovani instrumenti. Tumca es uflebamosileba sasamarTlos subsidiur kompe-

tencias miekuTvneba, romelic mas mieniWa ara kanonmdeblis mier, sakonstitucio 

sasamarTlos kompetenciuri SesaZleblobebis instituciuri gaZlierebiT, ara-

med sakonstitucio sasamarTlos mier sakuTari gadawyvetilebiT. Sesabamisad, am 

uflebamosilebis ganxorcielebis calke gansazRvruli samarTlebrivi safuZve-

li ar arsebobs saqarTvelos kanonmdeblobaSi. 

sakonstitucio sasamarTlos mier sakuTari uflebamosilebebis gafarToeba 

normis normatiuli Sinaarsis dadgeniT, im pirobebSi, rodesac adrindeli praq-

tikiT sakonstitucio sasamarTlo, erTi mxriv, mkveTrad ewinaaRmdegeboda saku-

Tari uflebamosilebebis gafarToebas43 da, meore mxriv, Tavs ikavebda normatiu-

li Sinaarsis konstituciurobis ganxilvisagan,44 SeiZleba Sefasdes rogorc rea-

luri sakonstitucio kontrolis ararsebobis pirobebSi sakonstitucio sasamar-

Tlos kompetenciuri arsenalis „normatiuli SimSili“,45 xolo sakonstitucio 

                         
41  saqarTvelos konstitucia, 89-e muxli, 1-li punqti, `v“ qvepunqti. 
42  Sead. SaraSiZe m., saqarTvelos sakonstitucio sasamarTlosTvis „realuri“ sakonsti-

tucio sarCelebis ganxilvis uflebamosilebis miniWebis perspeqtivebi, wignSi: 
adamianis uflebaTa dacvis konstituciuri da saerTaSoriso meqanizmebi, k. korke-
lias redaqtorobiT, Tb., 2010, 210, citirebulia: deveri belgiis winaaRmdeg, 1980, 29-e 
da 59-e punqtebi. 

43  ix. saqarTvelos sakonstitucio sasamarTlos 2012 wlis 24 oqtombris №1/3/523 
ganCineba saqmeze — `saqarTvelos moqalaqe geronti aSordia saqarTvelos parlamen-
tis winaaRmdeg“.  

44  zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 
64.  

45  terminis Sesaxeb ix. gegenava a., gegenava d., daniis moqalaqe heike qronqvisti saqar-
Tvelos parlamentis winaaRmdeg da kanonmdeblobis normatiuli SimSili, statia 
saiubileo krebulSi: `besarion zoiZe 60“, 2016. 
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sasamarTlos bolodroindeli praqtika, am normatiuli xarvezis praqtikuli Ro-

nisZiebiT aRmofxvris mcdeloba. Tumca es sulac ar niSnavs, rom normis normati-

uli Sinaarsis kontrolis Taobaze sakonstitucio sasamarTlos mier praqtikis 

damkvidreba erTmniSvnelovnad uxarvezoa da swori. 

saqarTvelos sakonstitucio sasamarTlo, rogorc sakonstitucio kontro-

lis evropul models mikuTvnebuli sakonstitucio tribunali, mraval msgavse-

bas amJRavnebs germaniis federalur sakonstitucio sasamarTlosTan.46 vfiqrob, 

Sesabamisi sakanonmdeblo gadawyvetilebebisa da instituciuri RonisZiebebis 

ganxorcielebis SemTxvevaSi realuri kontrolis miniWebiT saqarTvelos sakon-

stitucio sasamarTlo SeiZleba gaxdes adamianis konstituciuri uflebebis dac-

vis mZlavri garanti da ar dasWirdes sakuTari uflebamosilebebis farglebis 

Tavadve gansazRvra. 

 
V. daskvna 

 

sakonstitucio sasamarTlom bolodroindeli praqtikiT, damatebiTi saka-

nonmdeblo safuZvlebis Seqmnis gareSe, SeZlo sakuTari uflebamosilebebis far-

glebis gazrda, kompetenciuri transformacia da faqtobrivi realuri kontro-

lis ganmaxorcielebel organod Camoyalibda. normis normatiuli Sinaarsis kon-

stituciurobis dadgenis uflebiT sakonstitucio sasamarTlom sakonstitucio 

kontrolis axal mimarTulebas Cauyara safuZveli. am uflebamosilebis fargleb-

Si ganxilul mraval saqmesTan mimarTebiT, sakonstitucio sasamarTlom ara mxo-

lod Zaladakargulad cno arakonstituciuri normebi, aramed gascda negatiuri 

kanonmdeblis uflebamosilebis farglebs da axali normebis CamoyalibebiT po-

zitiuri kanonmdeblis funqcia SeiZina.47  

sakonstitucio sasamarTlos mier sakuTari uflebamosilebebis farglebis 

gazrda mianiSnebs arsebul modelTan SedarebiT ufro Zlieri sakonstitucio 

kontrolis ganxorcielebis saWiroebaze. Sesabamisi sakanonmdeblo cvlilebebis 

gareSe normis normatiuli Sinaarsis konstituciurobis kontroli ZiriTadi uf-

lebebis mniSvnelovani instrumentia, Tumca, vfiqrob, saWiroa faqtobrivi rea-

luri sakonstitucio kontrolis institucionalizeba da saqarTvelos sakon-

stitucio sasamarTlosTvis realuri kontrolis uflebis sakanonmdeblo done-

ze miniWeba. es nabiji kidev ufro srulyofil garantiebs Seqmnis sakonstitucio 

sasamarTlos mier adamianis ZiriTadi uflebebis dacvisaTvis. 
 
 

                         
46  papieri h. i., individualuri sarCeli federalur sakonstitucio sasamarTloSi, Jurn. 

`adamiani da konstitucia“, №2, Tb., 2003, 16. 
47  gegenava d., saqarTvelos sakonstitucio sasamarTlo, rogorc pozitiuri kanon-

mdebeli, moxseneba konferenciisTvis — `sergo jorbenaZe 90“, Tb., 2017. 
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nino ruxaZe
 

adamianis uflebebis darRvevebi da sazogadoebrivi morali 
GATT-is XX(a) muxlisa da GATS-is XIV(a) muxlis mixedviT** 

statiaSi ganxilulia adamianis uflebebisa da saerTaSoriso savaWro 
samarTlis urTierTmimarTebis problema. naSromi arkvevs, aris Tu ara gan-
devnili adamianis uflebebi saerTaSoriso savaWro samarTlidan imdenad, 
rom SeuZlebeli xdeba, Seecilo vaWrobis iseT SemzRudav zomas, romelic 
tarifebisa da vaWrobis generaluri SeTanxmebis (SemdgomSi – GATT1) XX(a) da 
momsaxurebiT vaWrobis Sesaxeb generaluri SeTanxmebis (SemdgomSi – GATS2) 
XIV(a) muxlebiT daSvebulia rogorc sazogadoebrivi moralis damcavi zo-
ma, magram, romelic, amavdroulad, ewinaaRmdegeba adamianis uflebebs. naS-
romi amtkicebs, rom saerTaSoriso savaWro samarTali ver uzrunvelyofs 
adamianis uflebebis efeqtur dacvas, vinaidan adamianis uflebebi ar aris 
moqmedi samarTali msoflio savaWro organizaciis farglebSi, amasTan, 
GATT-is XX(a) da GATS-is XIV(a) muxlebis samarTlebrivi konstruqcia ar ga-
moricxavs vaWrobis iseT SemzRudvel zomebs, romlebic ewinaaRmdegebian 
adamianis uflebebs. 

sakvanZo sityvebi: msoflio savaWro organizacia, adamianis uflebebi, 
sazogadoebrivi morali, aucileblobis testi, GATT-is XX (a) da GATS-is XIV 
(a)  muxlebis qudi .  

1. Sesavali

rogorc GATT-is, ise GATS-is farglebSi sazogadoebrivi moralis gamonak-

lisTan dakavSirebiT miRebuli gadawyvetilebebis simwire sazogadoebrivi mora-

lis sakiTxisadmi gazrdil interess badebs. sazogadoebrivi moralis gamonakli-

sis Sinaarsi potenciurad Zalian mravlismomcvelia da mis ganmartebas SeuZlia 
arsebiTi ryevebis gamowveva msoflio savaWro SeTanxmebebis funqcionirebaSi. 

arsebobs molodini imisa, rom sazogadoebrivi moralis gamonaklisTan mi-

marTebiT msoflio savaWro organizaciis sasamarTlo praqtika im gziT ganviTar-

deba, rom saerTaSoriso savaWro samarTalSi SesaZlebeli gaxdeba adamianis uf-

  samarTlis doqtori, saqarTvelos universitetis asocirebuli profesori, ivane 
javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis 
asistent-profesori.  

**  ibeWdeba diskusiisaTvis. 
1 General Agreement on Tariffs and Trade  
2 General Agreement on Trade in Services. 
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lebebis rolis arsebiTi ganmtkiceba. Tumca sazogadoebrivi moralis gamonak-

lisTan dakavSirebiT, zogadad, frTxili damokidebuleba SeiniSneba. es aixsneba 

imiT, rom arsebobs saSiSroeba, moraluri Rirebulebebi gamoyenebul iqnes mer-

kantiluri, proteqcionistuli miznebis SesaniRbavad. es saSiSroeba erTgvar ma-

muxruWebel rols asrulebs, raTa sazogadoebrivi moralis koncefcia sruli 

normatiuli potencialiT ar iqnes amoqmedebuli, ramac SesaZloa, negatiuri gav-

lena moaxdinos msoflio savaWro organizaciis sistemaSi sazogadoebrivi mora-

lis egidiT adamianis uflebebis srulfasovnad damkvidrebaSi. 

zemoaRniSnulis gaTvaliswinebiT, mcdeloba, sazogadoebrivi moralis gamo-

yenebiT adamianis uflebebma SeaRwion saerTaSoriso samarTalSi, optimalur 

gzad ver miiCneva, miT ufro, rom sazogadoebrivi morali zogjer SesaZloa, ewi-

naaRmdegebodes adamianis uflebebs. aseT SemTxvevaSi sazogadoebrivi morali 

araTu xels uwyobs adamianis uflebebis dacvas saerTaSoriso savaWro sistemaSi, 

aramed pirdapir ewinaaRmdegeba adamianis uflebebs.  

winamdebare naSromi eTmoba adamianis uflebebisa da saerTaSoriso savaWro 

samarTlis urTierTmimarTebis problemas. kerZod, naSromis mizania imis garkve-

va, aris Tu ara gandevnili adamianis uflebebi saerTaSoriso savaWro samarTli-

dan imdenad, rom SeuZlebeli xdeba, Seecilo vaWrobis iseT SemzRudav zomas, ro-

melic GATT-is XX(a) da GATS-is XIV(a) muxlebiT daSvebulia rogorc sazogadoeb-

rivi moralis damcavi zoma, magram, romelic, amavdroulad, ewinaaRmdegeba adami-

anis uflebebs. 

naSromSi ganxiluli iqneba ori sakiTxi: pirveli exeba adamianis uflebaTa 

saerTaSoriso samarTlis statuss msoflio savaWro organizaciis sistemaSi. ker-

Zod, gaanalizebulia, aris Tu ara adamianis uflebebi moqmedi samarTali msof-

lio savaWro organizaciaSi; meore sakiTxis farglebSi ganxiluli iqneba, ramde-

nad SeiZleba daitios sazogadoebrivi moralis gamonaklisma adamianis uflebebis 

darRvevebi. meore sakiTxi, Tavis mxriv, sam sakiTxs moicavs, romelTac sagangebo 

yuradReba eTmoba naSromSi; kerZod: ramdenad Tavsebadia sazogadoebrivi mora-

lis koncefcia adamianis uflebebis darRvevebTan; ramdenad akmayofilebs adami-

anis uflebebTan winaaRmdegobaSi myofi sazogadoebrivi morali aucileblobis 

tests; ramdenad Seesabameba sazogadoebrivi morali, romelic konfliqtSi modis 

adamianis uflebebTan, GATT-is XX (a) da GATS-is XIV (a) muxlebis qudis moTxov-

nebs. 

2. msoflio savaWro organizacia da adamianis uflebebi – ra doziT

aris daSvebuli integracia?  

sakiTxis — aris Tu ara adamianis uflebaTa saerTaSoriso samarTali moqmedi 

samarTali msoflio savaWro organizaciis farglebSi — sirTule isaa, rom, ro-

gorc adamianis uflebaTa saerTaSoriso samarTlis, ise saerTaSoriso savaWro 
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samarTlis warmomadgenlebs am sakiTxTan dakavSirebiT sakuTari poziciebis da-

sacavad damajerebeli argumentebi aqvT.  

adamianis uflebaTa saerTaSoriso samarTlis gadmosaxedidan SeuZlebelia 

imis warmodgena, rom adamianTa uflebebi integrirebuli ar iyos saerTaSoriso 

savaWro samarTalTan; meore mxriv, saerTaSoriso savaWro samarTlis poziciidan 

gamomdinare, Cndeba mosazreba, rom saqme gvaqvs samarTlis or damoukidebel sis-

temasTan, romlebsac aqvT avtonomiurobis maRali xarisxi da romelTa urTier-

Tgavlena umniSvneloa. 

mosazrebis, rom adamianis uflebebi ar aris gandevnili saerTaSoriso savaW-

ro samarTlis sistemidan, dadasturebas gaeros wesdebaSi vpoulobT. gaeros wes-

debaSi, umaRlesi iuridiuli Zalis mqone saerTaSoriso xelSekrulebaSi, romel-

sac upiratesi Zala aqvs yvela sxva saerTaSoriso samarTlebriv aqtTan Sedare-

biT, adamianis uflebebs centraluri adgili ukaviaT.3 im mniSvnelobis gaTvalis-

winebiT, rac gaeros wesdebam mianiWa adamianis uflebebs, SeiZleba iTqvas, rom 

adamianis uflebebma Tanamedrove saerTaSoriso samarTalSi SeiZines konstitu-

ciuri normebis statusi.4 gaeros wesdeba aucileblad acxadebs „erovnul da sa-
erTaSoriso urTierTobebis yvela doneze adamianis uflebebis aRiarebas, xel-

Sewyobas, dacvasa da danergvas.“5 (xazgasma Cemia — n.r.). am fonze nebismieri Tana-

medrove sistema iqneboda suiciduri, Tu is angariSs ar gauwevs adamianis ufle-

bebs6 da naklebad savaraudoa, rom saerTaSoriso samarTlis romelime sferoSi 

adamianis uflebebi ugulebelyofil iqnes. 

imis sasargeblod, rom adamianis uflebaTa saerTaSoriso samarTali, gar-

kveulwilad, aisaxeba saerTaSoriso savaWro samarTalSi, metyvelebs is faqtic, 

rom msoflio savaWro organizaciis wevri saxelmwifoebi adamianis uflebebis 

sferoSi moqmedi universaluri Tu regionaluri SeTanxmebebis wevrebi arian. im 

valdebulebebis WrilSi, romlebic saxelmwifoebs am saerTaSoriso instrumen-

tebis ZaliT aqvT nakisri da romlebic gulisxmoben saxelmwifoTa pasuxismgeb-

lobas, maqsimalurad xeli Seuwyon adamianis uflebebis uzrunvelyofasa da dac-

vas, iqmneba iseTi STabeWdileba, rom saxelmwifo ar dadebs iseT saerTaSoriso 

xelSekrulebebs, maT Soris saerTaSoriso vaWrobis sferoSi, romlebiTac Seewi-

naaRmdegebian adamianis uflebebs.7 

aqve unda aRiniSnos, rom adamianis uflebaTa saerTaSoriso samarTlis sfe-

roSi moqmedi instrumentebis garda, Tavad msoflio savaWro organizaciis xel-

3  gaeros wesdebis (1945) 103-e muxli. 
4  Petersmann E.U., Human Rights and International Economic Law in the 21st Century. The Need to Clarify 

their Interrelationships, Journal of International Economic Law, 4(1), 2001. 
5  UN General Assembly “Declaration of the Right to Development, Resolution, Resolution 41/128, 4th of 

December, 1986 (Petersmann E.U., Human Rights and International Economic Law in the 21st Century. The 
Need to Clarify their Interrelationships, see fn. 3). 

6  Yarwood L., Trade Law as a Form of Human Rights Protection?, NUJS Law Reviw, Vol.3, Issue 1, 2010. 
7  Zagel G.M., Human Rights Accountability of the WTO, Human Rights and International Legal Discourse, 

Vol.1, 2007, 340-355. 
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SekrulebebSic SeiZleba vipovoT miniSnebebi, rom adamianis uflebebi ar aris is 

Tema, romelic ararelevanturad miiCneva saerTaSoriso savaWro samarTlis kon-

teqstSi. 

magaliTad, marakeSis SeTanxmebis preambulaSi aRniSnulia, rom cxovrebis 

standartebis gaumjobeseba, samuSaoTi uzrunvelyofa, globaluri keTildReo-

bis amaRleba, mdgradi ganviTarebis xelSewyoba da garemos dacva msoflio savaW-

ro sistemis zrunvis erT-erTi centraluri obieqtia;8 es miznebi Zalian hgavs ro-

gorc eniT, ise arsobrivad, adamianebis uflebebs“.9 is faqtic, rom GATT-is XX da 
GATTS-is XIV muxlebSi mocemulia gamonaklisebi im zomebidan, romlebic miznad 

isaxaven globaluri vaWrobis liberalizacias iseTi sikeTeebis sasargeblod, 

romlebic pirdapir an arapirdapir daiyvaneba adamianis uflebebis dacvis uz-

runvelyofis interesebamde, metyvelebs imaze, rom saerTaSoriso savaWro samar-

Tals ara aqvs aRmarTuli gadaulaxavi barieri adamianis uflebebisTvis.  

yovelive zemoaRniSnulis miuxedavad, daskvna, TiTqosda adamianis ufle-

bebs a priori upiratesoba unda mieniWos vaWrobis interesebTan mimarTebiT da, aqe-

dan gamomdinare, farTod unda iqnes daSvebuli msoflio savaWro organizaciis 

sistemaSi, „iqneboda Zalian calmxrivi“.10  

davebis mogvarebis Sesaxeb SeTanxmebis11 mravali debulebis gaTvaliswine-

biT, aSkaraa, rom msoflio savaWro organizaciis davebis ganmxilvel organoebs 

aqvT ukiduresad SezRuduli iurisdiqcia, gamoiyenon adamianis uflebaTa saer-

TaSoriso samarTali savaWro davebis ganxilvisas. metic, es debulebebi, erTi Se-

xedviT, `ararealistursac“ ki xdian adamianis uflebebis integrirebas saerTaSo-

riso savaWro samarTalTan.12  

magaliTad, davebis mogvarebis Sesaxeb SeTanxmebis 1-li(1) muxlis mixedviT, 

msoflio savaWro organizaciis davebis ganmxilvel panelsa da saapelacio orga-

nos SeuZliaT mxolod iseTi davebis ganxilva da gadawyveta, romlebic gamomdina-

reoben savaWro organizaciis sistemaSi moqmedi xelSekrulebebidan, romlebic 

eqskluziurad savaWro xelSekrulebebia.13 Tumca, rogorc saerTaSoriso samar-

Tlis komisiam ganmarta: „SezRuduli iurisdiqcia ar gulisxmobs gamosayenebeli 

samarTlis SezRudvas ... marTalia, [davebis mogvarebis Sesaxeb SeTanxmeba] zRu-

8  Powell S.J., The Place of Human Rights law in World Trade Organization Rules, Florida Journal of 
Iternational Law, №16, 2004, 220-221. 

9  Yigzaw D.A., Hierarchy of Norms, The Case for Primacy of Human Rights WTO Law, Suffolk 
Transnational Law Review, 2015, 40. 

10  Kanade M., Human Rights and Multilateral Trade: A Pragmatic Approach to Understanding the Linkages, 
The Journal Jurisprudence, 2012, 396. 

11  muxlebi: 1(1), 7(1) da 7(2); agreTve muxlebi: 3(2) da 19(2), SeTanxmeba davebis mogvarebis 
Sesaxeb normebsa da procedurebze (1994).  

12  Schultz J., Ball R., Trade as a Weapon? The WTO and Human Rights-based Trade Measures, Deakin Law 
Review №12, 2007, 43. 

13  SeTanxmeba davebis mogvarebis Sesaxeb normebsa da procedurebze, msoflio savaWro 
organizaciis damfuZnebeli xelSekrulebis (1994) danarTi I. 
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davs [davebis ganmxilveli organoebis] iurisdiqcias da dahyavs isini mxolod sa-

Civrebamde, romlebic aRmocenebulia savaWro organizaciis sistemaSi moqmedi 

xelSekrulebebis safuZvelze, [aRniSnul SeTanxmebaSi] ar moiZebneba debuleba, 

romelic gansazRvravs gamosayenebeli samarTlis moculobas.“14 

garda amisa, is, rom msoflio savaWro organizaciis davebis ganmxilveli or-

ganoebis iurisdiqcia Semoifargleba mxolod saerTaSoriso savaWro samarTleb-

rivi davebiT, davebis mogvarebis Sesaxeb SeTanxmebis me-7(1) da me-7(2) muxlebiTac 

dasturdeba. kerZod, am muxlebis mixedviT, wevr saxelmwifoebs SeuZliaT, warad-

ginon sarCelebi mxolod savaWro organizaciis sistemaSi moqmedi xelSekrulebe-

bis safuZvelze da, Sesabamisad, davebis ganmxilvel organoebsac gadawyvetilebe-

bis gamotanisas SeuZliaT ixelmZRvanelon mxolod am xelSekrulebebiT.  

kerZod, me-3(2) muxlis mixedviT: „davebis ganmxilveli organoebis rekomen-

daciebma da gadawyvetilebebma ar SeiZleba arc Sematon, arc Sekvecon msoflio 

savaWro organizaciis farglebSi moqmedi SeTanxmebebiT gaTvaliswinebuli uf-

lebebi da valdebulebebi“. rogorc saapelacio organom ganacxada saqmeze – Me-
xico – Tax Measures on Soft Drinks and Other Beverages, davebis ganmxilvel organos ar Se-

uZlia, daadginos msoflio savaWro organizaciis miRma moqmedi uflebebisa da 

valdebulebebis Sinaarsi15, metyvelebs imaze, rom msoflio savaWro organizaciis 

sistemis farglebSi ar miesalmebian arasavaWro xelSekrulebebs, romlebic ar mi-

ekuTvnebian msoflio savaWro organizacias, vinaidan aman SeiZleba gamoiwvios sa-

vaWro xelSekrulebebis Sinaarsis modificireba, saxecvlileba. 

davebis mogvarebis Sesaxeb SeTanxmebis zemoT moyvanili muxlebis fonze iq-

mneba iseTi STabeWdileba, rom adamianis uflebebs Caketili aqvT yvela gza, raTa 

SeaRwion saerTaSoriso savaWro samarTalSi. amis miuxedavad, idea, rom moxdes 

adamianis uflebaTa integrireba msoflio savaWro organizaciis sistemaSi, aqtu-

alobas ar kargavs da dResac arsebobs adamianis uflebebis saerTaSoriso savaW-

ro samarTlis organul nawilad warmoCenis mcdelobebi. 
mosazrebas, rom msoflio savaWro organizaciis davebis ganmxilveli organoe-

bis mier gamosayenebeli samarTali SeiZleba ufro farTo cneba iyos, vidre msof-

14  International Law Commission, Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion of International Law, UN GAOR, 5 81h sess, UN Doc A/CN.4/L.682 (13 
April 2006) 28-9 [45] (ILC Fragmentation Report). imave azrs iziarebs povelini, romelic
Tvlis, rom erTmaneTisgan unda gaimijnos ori cneba: erTi mxriv, msoflio savaW-
ro organizaciis davebis ganmxilveli organoebis iurisdiqcia da, meore mxriv, 
davebis ganmxilveli organoebis mier gamosayenebeli samarTali. amis safuZvelze 
povelini askvnis, rom, marTalia, msoflio savaWro organizaciis davebis ganmxil-
veli organoebis iurisdiqcia Semoifargleba mxolod msoflio savaWro organiza-
ciis xelSekrulebebiT, magram gamosayenebeli samarTali ufro metia, vidre es 
xelSekrulebebi (ix. Pauwelyn J., How to Win A WTO Dispute Based on Non-WTO Law?, Journal 
of World Trade, №37, 2003 (ix. Guzman A.T., Pauwelyn J., International Trade Law (New York: Wolters 
Kluwer Law & Business), 2012, 417-418). 

15  Appellate Body Report, Mexico Tax Measures on Soft Drinks and Other Beverages, WTO Doc 
WT/DS308/AB/R, AB-2005-10 (6 March 2006) [56]. 
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lio savaWro organizaciis farglebSi moqmedi saerTaSoriso savaWro xelSekrule-

bebi, garkveulwilad, SeiZleba gamoeZebnos safuZveli davebis mogvarebis Sesaxeb 

SeTanxmebis teqstSic; kerZod, me-11 muxlis Tanaxmad, davebis ganmxilvelma panelma 

„obieqturad unda Seafasos sakiTxi, romelic man unda gadawyvitos, maT Soris ... mi-

vides iseT mignebebamde, romlebic daexmareba ... rekomendaciebis gacemaSi an ga-

dawyvetilebis miRebaSi“ (xazgasma Cemia — n.r.). Sonbaumis mixedviT, me-11 aris e.w. „na-

gulisxmevi Zalauflebis debuleba, romelic farTod unda iqnes ganmartebuli, ise, 

rom panelsa da saapelacio organos SeeZlos davis nebismieri aspeqtis gadawyveta“, 

maT Soris, rogorc Cans, adamianis uflebebTan dakavSirebuli aspeqtebisac.16  

saerTaSoriso savaWro samarTlis farglebSi adamianis uflebebis dasanerga-

vad gatarebuli morigi mcdeloba xorcieldeba saerTaSoriso saxelSekrulebo 

samarTlis Sesaxeb venis konvenciis 31-e (3)(g)muxlis saSualebiT.17 kerZod, venis 

konvenciis 31-e(1) muxlis Tanaxmad, saerTaSoriso xelSekrulebebis ganmartebi-

sas mxedvelobaSi unda iqnes miRebuli Sesabamisi saerTaSoriso xelSekrulebis 

konteqsti. Tavis mxriv, am konteqstis gansazRvrisas, venis konvenciis 31-e (3)(g) 

muxlis mixedviT gaTvaliswinebul unda iqnes `nebismieri saerTaSorisosamar-

Tlebrivi norma, romelic moqmedebs mxareebs Soris urTierTobaSi“. maT, vinc am-

tkiceben, rom saerTaSoriso savaWro samarTali iTvaliswinebs adamianis ufle-

bebs, erT-erT argumentad mohyavT swored is, rom venis konvenciis 31-e (3)(g) mux-

lis mixedviT, saerTaSoriso savaWro samarTali unda ganimartos zogadi saerTa-

Soriso samarTlis, maT Soris adamianis uflebaTa saerTaSoriso samarTlis, 

WrilSi. amasTan, mxedvelobaSia misaRebi, rom venis konvenciis 31-e(3)(g) muxli Za-

lian farTod ar uRebs saerTaSoriso savaWro samarTlis kars adamianis ufle-

bebs. rogorc panelma ganacxada saqmeze — EC-Biotech — venis konvenciis 31-e (3)(g) 

muxlis mixedviT, msoflio savaWro organizaciis farglebSi moqmed xelSekrule-

bebSi igulisxmeba is SeTanxmebebi, romelTa monawilec msoflio savaWro organi-

zaciis yvela wevri saxelmwifoa.18 Sesabamisad, panelis am gadawyvetilebidan ga-

momdinare, saerTaSoriso savaWro samarTlis miznebisTvis SeiZleba gamoyenebul 

iqnes adamianis uflebaTa saerTaSoriso samarTlis mxolod is normebi, romlebic 

msoflio savaWro organizaciis yvela wevris mieraa aRiarebuli. da aseTi normebi 

cota ar aris: adamianis uflebebis saerTaSoriso samarTlis sferoSi arsebobs 

mTeli rigi universaluri saerTaSoriso instrumentebisa, romlebsac saxelmwi-

16  Schoenbaum T., WTO Dispute Settlement: Praise and Suggestions for Reform, International and Com-
parative Law Quarterly, №47, 2000, 653 (ix. Marceau G., WTO Dispute Settlement and Human Rights, 
European Journal of International Law, №13, 2002, 764). 

17  davebis mogvarebis Sesaxeb SeTanxmebis me-3.2 muxlis Tanaxmad, msoflio savaWro orga-
nizaciis xelSekrulebebi unda ganimartos saerTaSoriso samarTlis CveulebiTi samar-
Tlis Sesabamisad. venis 1969 wlis konvenciaSi kodificirebulia saerTaSoriso saxel-
Sekrulebo samarTlis CveulebiTi normebi, maT Soris, xelSekrulebebis ganmartebas-
Tan dakavSirebiT moqmedi normebi. (Gabčíkovo-Nagymaros Project, I.C.J., 1997, paragrafi 46).  

18  EC - Approval and Marketing of Biotech Products, Panel Report, WTO, 2006, Para.7. 68. 
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foTa umravlesoba cnobs da romlebic per se savaldebuloa saxelmwifoebisTvis 

an iuridiulad mboWavia saerTaSoriso CveulebiTi samarTlis ZaliT. 

aRwerili samarTlebrivi gzebi — dainergos adamianis uflebebi saerTaSori-

so savaWro samarTalSi — erTgvarovan Sefasebas ar iwvevs. metic, es argumentebi 

ufro metad skepticizms, vidre mxardaWeras badeben. magram, amavdroulad, isic 

faqtia, rom ar arsebobs calsaxa da erTmniSvnelovani argumentebi, romlebic sa-

erTaSoriso savaWro samarTalSi adamianis uflebaTa saerTaSoriso samarTlis 

SeRwevis SesaZleblobas uaryofs.  

yovelive zemoaRniSnulis gaTvaliswinebiT, iqmneba STabeWdileba, rom ada-

mianis uflebaTa saerTaSoriso samarTlisa da saerTaSoriso savaWro samarTlis 

urTierTmimarTebis sakiTxi didi bundovanebiT aris moculi. am gaurkvevlobis 

fonze yvelaze swori iqneba, Tu vityviT, rom adamianis uflebaTa saerTaSoriso 

samarTals ara aqvs moqmedi samarTlis statusi msoflio savaWro organizaciis 

farglebSi. Tumca msoflio savaWro organizaciis davebis ganxilvis praqtikis 

gaTvaliswinebiT, naklebad savaraudoa, rom saerTaSoriso msoflio savaWro or-

ganizaciis davebis ganmxilveli organoebi wavidnen aSkara konfrontaciaze ada-

mianis uflebaTa saerTaSoriso samarTalTan. faqtia, rom dReis mdgomareobiT 

konfliqturi situacia saerTaSoriso savaWro samarTalsa da adamianis ufleba-

Ta saerTaSoriso samarTals Soris Zalian iSviaTad Tu warmoqmnila.19 rogorc 

Cans, msoflio savaWro organizaciis davebis ganmxilveli organoebi Tavs aride-

ben samarTlebrivi problemebis Seqmnas wevri saxelmwifoebisTvis da cdiloben 

ise ganmarton savaWro SeTanxmebebi, rom es SeTanxmebebi konfliqtSi ar movidnen 

adamianis uflebaTa saerTaSoriso samarTalTan. 

garda imisa, rom msoflio savaWro organizaciis davebis ganmxilveli orga-

noebi eridebian saxelmwifoebisTvis samarTlebrivi problemebis Seqmnas, saerTa-

Soriso xelSekrulebebis keTilsindisierad ganmartebis principic moiTxovs 

sxvadasxva saerTaSoriso SeTanxmebas Soris konfliqtebisTvis Tavis aridebas.20 

Sesabamisad, saerTaSoriso samarTlis prezumfcia normatiuli konfliqtis 

ararsebobisas msoflio savaWro organizaciam unda gamoiyenos davebis ganmxil-

veli sistemis farglebSic,21 raTa uzrunvelyofil iqnes `koordinebuli“ Tanaar-

seboba saerTaSoriso savaWro samarTalsa da adamianis uflebaTa saerTaSoriso 

samarTals Soris.22  

saerTaSoriso savaWro samarTlisa da adamianis uflebaTa saerTaSoriso sa-

marTlis koordinirebuli Tanaarseboba yvelaze kargad ewereba zogadi saerTa-

19  Hilpold P., WTO Law and Human Rights: Bringing Together Two Autopoietic Order, Chinese Journal of 
International Law, №10, 2011, 355. 

20  Sinclair I.M., The Vienna Convention on the Law of Treaties, (Manchester University Press, Manchester 
1973), at 75, referring to II ILCYB 1966, at 50 (see Hilpold P., WTO Law and Human Rights: Bringing 
Together Two Autopoietic Order, 356, see fn. 17). 

21  Marceau G., WTO Dispute Settlement and Human Rights, 791-795, see fn. 14. 
22  Hilpold P., WTO Law and Human Rights: Bringing Together Two Autopoietic Order, Chinese Journal of 

International Law, №10, 2011, 354-357. 
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Soriso samarTlis konteqstSi. saerTaSoriso savaWro samarTali saerTaSoriso 

samarTlis nawilia da, Sesabamisad, ar aris gamarTlebuli misi izolireba saerTa-

Soriso samarTlis sxva sferoebisgan, maT Soris, adamianis uflebaTa saerTaSo-

riso samarTlisgan, rac saerTaSoriso samarTlis gaumarTlebel fragmentacias 

gamoiwvevs.23 

zemoTqmulis Sesajameblad SeiZleba iTqvas, rom saerTaSoriso savaWro sa-

marTali gamoirCeva avtonomiurobis maRali xarisxiT, Tumca, amavdroulad, is ar 

aris Caketili sfero da ar gamoricxavs sxva sferoebTan, maT Soris, adamianis uf-

lebaTa saerTaSoriso samarTalTan integrirebis SesaZleblobas. Tumca es gav-

lena SezRudulia da imiT gamoixateba, rom saerTaSoriso savaWro samarTali 

adaptirebulia adamianis uflebaTa saerTaSoriso samarTalTan im Tvalsazri-

siT, rom ar xdeba saerTaSoriso savaWro samarTlis imgvarad gamoyeneba da in-

terpretireba, rac SeiZleba winaaRmdegobaSi movides adamianis uflebaTa saer-

TaSoriso samarTalTan. 

saerTaSoriso savaWro samarTalTan adamianis uflebaTa ufro Rrma integ-

raciis ideas myari safuZveli ar gaaCnia. kerZod, arc msoflio savaWro organiza-

ciis farglebSi moqmedi xelSekrulebebi, arc zogadi saerTaSoriso samarTali 

ar mianiSneben imas, rom adamianis uflebaTa saerTaSoriso samarTali moqmedi sa-

marTalia msoflio savaWro organizaciaSi, da rom, Sesabamisad, panelsac da saa-

pelacio organosac SeuZliaT, daeyrdnon mas, raTa samarTlebrivad Seecilon sa-

zogadoebrivi moralis dacvis egidiT dawesebul vaWrobis SemzRudvel zomebs, 

romlebic adamianis uflebebs aSkarad arRveven. Tumca sakiTxi amiT ar amoiwure-

ba da ZalaSi rCeba kiTxva — konceptualurad ramdenad SeTavsebadia adamianis uf-

lebaTa darRvevebi sazogadoebrivi moralis, rogorc vaWrobis SemzRudveli zo-

mis gamamarTlebeli safuZvlis, cnebasTan. swored am sakiTxs eTmoba naSromis 

momdevno Tavi. 

3. samsafexuriani testi

3.1 Sesavali 

msoflio savaWro organizaciis davebis ganmxilveli organoebis praqtikis 
mixedviT, vaWrobis SemzRudveli zomis, romlis gamarTlebasac cdilobs wevri 
saxelmwifo GATT-is XX(a) da GATS-is XIV(a) muxlebze dayrdnobiT, Sefaseba xdeba 
samsafexuriani testis gamoyenebiT: pirvel etapze xdeba imis dadgena, marTlac 
nakarnaxevia Tu ara vaWrobis SezRudva sazogadoebrivi moralis moTxovnebiT; 
meore etapze xdeba imis Semowmeba, aris Tu ara Sesabamisi SemzRudveli zoma 
aucilebeli; xolo mesame etapze unda dadgindes, ramdenad Seesabameba vaWrobis 

23  Hilpold P., WTO Law and Human Rights: Bringing Together Two Autopoietic Order, Chinese Journal of 
International Law, №10, 2011, 357. 
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Sesabamisi SemzRudveli zomebi moTxovnebs, romlebic gaTvaliswinebulia GATT-
is XX(a) da GATS-is XIV(a) muxlebis qudis SezRudvebTan. 

zemoaRniSnulidan gamomdinare, kvlevis sakiTxi am naSromis farglebSic sam 
etapad iqneba ganxiluli. pirvel rigSi, ganixileba sakiTxi – ras gulisxmobs cne-

ba sazogadoebrivi morali msoflio savaWro organizaciis xelSekrulebebis mi-

xedviT da SeiZleba Tu ara, am cnebis mixedviT, adamianis uflebaTa darRvevebi 
qmnides sazogadoebriv morals, romlis safuZvelzec SesaZlebeli iqneba vaWro-

bis SemzRudveli zomis gamarTleba; amis Semdeg ganxiluli iqneba sakiTxi – CaiT-

vleba Tu ara sazogadoebrivi moralis safuZvelze miRebuli vaWrobis SemzRud-

veli zoma, romelic, amavdroulad, SesaZloa, adamianis uflebaTa SezRudva iyos 
aucilebel zomad GATT-is XX(a) da GATS-is XIV(a) muxlebis mixedviT; da dasas-

rul, yuradReba daeTmoba sakiTxs – akmayofilebs Tu ara msgavsi zoma GATT-is 
XX(a) da GATS-is XIV(a) muxlebis qudis moTxovnebs.  

3.2 sazogadoebrivi morali da adamianis uflebaTa darRvevebi 

pirveli kiTxva, romelsac unda gaeces pasuxi, aseTia: SeiZleba Tu ara, ada-

mianis uflebaTa darRvevebi qmnides sazogadoebriv morals? am kiTxvaze pasuxis 
gacemis saukeTeso SesaZleblobas, GATT-is XX(a) muxlis mixedviT, iZleva saqme 
China – Publications and Audiovisual Products. saqme exeboda CineTSi audiovizualuri 
produqciisa da publikaciebis importirebasa da gavrcelebaze CineTis mier da-

wesebul SezRudvebs. am SezRudvebis sapasuxod aSS-ma waradgina sarCeli CineTis 
winaaRmdeg msoflio savaWro organizaciis panelSi da amtkicebda, rom CineTma 
daarRvia GATT-idan24 da GATS-idan25 gamomdinare misi savaWro valdebulebebi. 
erT-erTi centraluri sakiTxi, romelic ganixileboda panelis mier, iyo imis 
garkveva, Tavsebadia Tu ara importirebuli kulturis produqtebis Sinaarsis 
Semowmeba GATT-is XX(a) muxlTan. importiorebis mimarT dawesebul SezRudvebs, 
romlebic praqtikulad beWduri da audiovizualuri produqciis cenzura iyo, 
CineTi amarTlebda sazogadoebrivi moralis dacvis safuZvliT. kerZod, CineTi 
acxadebda, rom `kulturis produqtebs SeiZleba hqondeT negatiuri gavlena sa-

zogadoebriv moralze“.26 samwuxarod, aSS-s arc ki dauyenebia sakiTxi imis Sesa-

xeb, rom es SezRudva SeiZleba sityvis Tavisuflebas ewinaaRmdegebodes da rom, 
aqedan gamomdinare, ar SeiZleba sazogadoebrivi moralis safuZvliT iqnes gamar-

Tlebuli. amitom arc panels gaumaxvilebia yuradReba im sakiTxze, Tu ramdenad 
dasaSvebia, rom adamianis uflebaTa darRvevebi dakvalificirdes sazogadoebriv 

24  GATT-is muxli XI(1). 
25  GATS-is muxli XVI da XVII. 
26  China –  Publications and Audiovisual Products, WTO Panel Report, 2009, Para. 4.276-4.279. 
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moralad, GATT-is XX(a) muxlis mixedviT.27 am sakiTxze arc saapelacio organos ar 

umsjelia da Sedegad Sansi, rom igi ganxiluli yofiliyo msoflio savaWro orga-

nizaciis davebis ganmxilveli organoebis farglebSi, xelidan iqna gaSvebuli, 

rac, rogorc povelini wers, sityvis Tavisuflebis sasargeblod ver Sefasdeba.28 

imis gaTvaliswinebiT, rom arc panels da arc saapelacio organos ar umsje-

liaT sakiTxze — SeiZleba Tu ara sazogadoebrivi moralis cneba Tavis TavSi itev-

des adamianis uflebebis darRvevebs, mizanSewonilia, mivmarToT pirvelwyaros — 

msoflio savaWro organizaciis davebis ganmxilveli organoebis pirvel gadawy-

vetilebas. am gadawyvetilebiT pirvelad ganisazRvra sazogadoebrivi moralis 

cneba saerTaSoriso savaWro samarTlis farglebSi. swored am cnebidan gamomdi-

nare, marTebuli iqneba dadgindes, ramdenad Tavsebadia erTmaneTTan sazogado-

ebrivi morali da adamianis uflebaTa darRvevebi. es gadawyvetileba miRebul iq-

na saqmeze — US – Gambling, romelic Seexeba GATS-is XIV(a) muxliT ganmtkicebul sa-

zogadoebrivi moralis gamonakliss. sazogadoebrivi moralis arsTan dakavSire-

biT saqmeze – US – Gambling – miRebuli gadawyvetileba dRemde rCeba makontrole-

bel saqmed. sakiTxisTvis, Tu ra SeiZleba CaiTvalos sazogadoebriv moralad, 

araferi axali ar Seumatebia GATT-is XX(a) muxlze miRebul ukanasknel saqmesac — 
EC – Seal Products – ki.29 

panelis poziciis mixedviT, saqmeSi – US-Gambling – sazogadoebrivi moralis 

koncefcia orgvari interpretaciis saSualebas iZleva: erTi mxriv, saxelmwifo-

ebs mieniWaT farTo diskrecia sazogadoebrivi moralis cnebis ganmartebisas. 

kerZod, panelma sazogadoebrivi moralis cnebis farTo gansazRvreba SemogvTa-

vaza, rac saxelmwifoebs utovebs did sivrces manevrirebisaTvis. panelis ganmar-

tebiT, sazogadoebrivi morali „asaxavs ama Tu im sazogadoebasa Tu saxelmwifoSi 

damkvidrebuli marTebuli an aramarTebuli qcevis standartebs“.30 amasTan, pa-

nels mxedvelobidan ar epareba is garemoebac, rom sazogadoebrivi moralis kon-

cefciis Sinaarsi „SeiZleba gansxvavebuli iyos drosa da sivrceSi, gamomdinare 

mravali faqtoridan, maT Soris, prevalirebuli socialuri, kulturuli, eTiku-

ri da religiuri Rirebulebebidan.“31xazgasma, rom sazogadoebrivi morali efuZ-

neba warmodgenebs, romlebic konkretul saxelmwifoSi arsebobs da romlebic 

ganpirobebulia am saxelmwifoSi socialuri, kulturuli da religiuri tradi-

ciebiT, metyvelebs cnebis sazogadoebrivi moralis gansazRvrisas saxelmwifos 

avtonomiurobis maRal xarisxze. 

27  China — Publications and Audiovisual Products, WTO Panel Report, 2009, Para. 7.763.  
28  Pauwelyn J., Squaring Free Trade in Culture with Chinese Censorship: The WTO Appellate Body Report on 

China – Audiovisuals, Melbourne Journal of International Law, №11, 2010, 135. 
29  Flores Elizondo C.J., Case Comment, Manchester Journal of International Economic Law, Vol. 11,Issue 2, 

2014, 319-320. 
30  US-Gambling, Panel Report, WTO, 2004, Para. 6.465. 
31  iqve, Para. 6.461. 
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sazogadoebrivi moralis cnebis farTo ganmartebis daSveba unisonSia im zo-

gad midgomasTan, romelic msoflio savaWro organizaciis davebis ganmxilveli 

organoebis praqtikaSia damkvidrebuli. magaliTad, saapelacio organom saqmeze – 
US – Shrimp – ganacxada, rom „[GATT-is XX muxliT gaTvaliswinebuli] gamonaklise-

bis gamoyeneba ar unda iyos iluzoruli ufleba“,32risi saSiSroebac iarsebebda 

XX muxliT gaTvaliswinebuli gamonaklisebis, maT Soris, sazogadoebriv moral-

Tan dakavSirebiT arsebuli gamonaklisis, viwrod ganmartebisas da saxelmwifos 

diskreciis SezRudulad warmoCenisas. 

cnebis msgavsi farTo ganmarteba, erTi SexedviT, saSualebas iZleva, rom sa-

xelmwifom SemoiRos vaWrobis SemzRudveli zomebi da gaamarTlos es zomebi sa-

zogadoebrivi moralis moTxovnebiT, romlebic realurad ewinaaRmdegebian ada-

mianis uflebebs, romlebsac SesaZloa, Sesabamisi saxelmwifo ar aRiarebdes, mag-

ram aRiarebs saerTaSoriso Tanamegobrobis didi nawili. amasTan erTad, imis 

mtkiceba, rom mxolod farTod ganmartebuli uflebamosileba SeiZleba aniWeb-

des saxelmwifos ganusazRvrel Tavisuflebas — gansazRvros koncefciis sazoga-

doebrivi moralis Sinaarsi, arasworia. aRsaniSnavia, rom cneba „sazogadoebrivi 

moralis“ farTo ganmartebis uflebas sxva saerTaSoriso struqturebic uWeren 

mxars. magaliTad, adamianis uflebaTa evropulma sasamarTlom ganacxada: „ sa-

xelmwifo xelisuflebis organoebs SeuZliaT, ukeTesad, vidre saerTaSoriso mo-

samarTles, gamoTqvan mosazreba ... [sazogadoebrivi moralis moTxovnebze]“.33 ro-

gorc adamianis uflebaTa evropuli sasamarTlos mier saqmeze — Handyside v United 
Kingdom – miRebuli gadawyvetileba cxadyofs, evropuli sasamarTloc am cnebis 

farTo ganmartebis momxrea, Tumca es ar niSnavs imas, rom aseTi midgoma gulis-

xmobs adamianis uflebaTa ugulebelyofas — warmoudgenelia, adamianis ufleba-

Ta evropul sasamarTlos sazogadoebrivi moralis koncefciis iseTi farTo gan-

martebisTvis daeWira mxari, rogorsac SeiZleboda, safrTxe Seeqmna adamianis 

uflebaTa dacvis interesebisaTvis. 

metic, gadawyvetilebaSi saqmeze – US-Gambling – dafiqsirda iseTi niuansebi, 

romlebic gvafiqrebinebs, rom paneli ar aris saxelmwifosTvis cnebis — „sazoga-

doebrivi morali“ — ganmartebis farTo uflebamosilebis miniWebis momxre. pir-

vel rigSi, unda iTqvas, panelma aRniSna, rom wevrebs unda mieceT garkveuli mo-

culobiT ufleba, gansazRvron da gamoiyenon „sazogadoebrivi moralis“ koncef-

cia.34 panelis mier garkveul moculobaze aqcentis gakeTeba metyvelebs imaze, 

rom, rogor Cans, panels mainc miaCnia, saxelmwifos uflebamosileba, gansazR-

vros sazogadoebrivi moralis koncefcia, SeuzRudavi ar aris.35  

32  US-Shrimp, AB Report, WTO, 1998, Para. 156. 
33  Handyside v United Kingdom, Application no. 5493/72, ECtHR, 1976, Para 48. 
34  US-Gambling, Panel Report, WTO, 2004, Para. 6.461. 
35  aRsaniSnavia, nikolas f. diboldis (Nicolas F. Diebold) panelis miTiTebas, rom saxel-

mwifoebs garkveuli moculobiT aqvT sazogadoebrivi moralis cnebis gansazRvris 
Tavisufleba, afasebs ara rogorc saxelmwifoTa uflebis SezRudvas, Tavad gan-
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garda amisa, yuradRebas imsaxurebs aseTi faqtic: imis dasadastureblad, 

rom azartuli TamaSebis akrZalva nakarnaxevia sazogadoebrivi moralis moTxov-

nebiT, sasamarTlo iSveliebs sxva saxelmwifoebSi arsebul Sexedulebebs, romel-

Ta mixedviT, azartuli TamaSebi ewinaaRmdegeba sazogadoebriv morals.36 sxva sa-

xelmwifoebis praqtikis moSvelieba miuTiTebs imaze, rom calkeuli saxelmwifo-

ebis Sexeduleba sazogadoebriv moralze absoluturi ar aris da rom sxva saxel-

mwifoebis poziciac angariSgasawevia. 

panelis gadawyvetilebis im nawilis did mniSvnelobaze, romelSic igi ara-

pirdapir saubrobs sxva saxelmwifoebSi sazogadoebriv moralTan dakavSirebiT 

arsebuli praqtikis gaTvaliswinebis aucileblobaze, miuTiTebs is didi yuradR-

eba, romelic samecniero literaturaSi gadawyvetilebis am nawils daeTmo. 

marveli wers, rom paneli daeyrdno ucxo saxelmwifoebis praqtikasa da Sexe-

dulebebs azartul TamaSebTan dakavSirebiT da sazogadoebrivi moralis cneba 

arapirdapir ganmarta rogorc umravlesobis morali.37 avtori miuTiTebs: „ga-

                                                                             
marton sazogadoebrivi moralis cneba, aramed aRiqvams ise, rom saxelmwifos aqvs ma-
Rali xarisxis Tavisufleba, gansazRvros sazogadoebrivi moralis cneba. avtoris 
azriT, cneba, garkveulwilad `gulisxmobs wevri saxelmwifos sayovelTaod aRiare-
bul uflebas, Tavad gansazRvros dacvis misTvis misaRebi xarisxi, raSic mas didi Ta-
visufleba aqvs miniWebuli. radgan diboldi am or cnebas — `garkveuli moculobiT“ 
da `dacvis misTvis misaRebi xarisxi“ — identurad miiCnevs, igi Tvlis, rom cnebis `gar-
kveuli moculobiT“ Sinaarsis gansazRvrisas wevr saxelmwifos aqvs Tavisuflebis 
iseTive maRali xarisxi, rogoric cnebis — `dacvis misTvis misaRebi xarisxi“ — gansazR-
vrisas (Diebold N.F., The Morals and Order Exceptions in WTO Law: Balancing the Toothless Tiger and 
the Undermining Mole, Journal of International Economic Law 11(1), 2007, 51-52). Znelia daeTanxmo 
diboldis am mosazrebas, radgan msoflio savaWro organizaciis damkvidrebuli sa-
samarTlo praqtikis mixedviT, cnebis — „dacvis misTvis misaRebi xarisxi“ — gamoyeneba 
e.w. orsafexuriani testis meore safexurze xdeba; kerZod, maSin, rodesac xdeba imis 
gansazRvra, Tu ramdenad aucilebelia vaWrobis SemzRudavi Sesabamisi zomis gamoye-
neba saxelmwifos im legitimuri interesebis dasacavad, romlebic gaTvaliswinebulia 
msoflio savaWro organizaciis xelSekrulebebiT (magaliTad, GATT-is XX muxli, 
GATS-is XIV muxli). saqmeze — US-Gambling — cnebas — `garkveuli moculobiT“ — paneli 
iyenebs ara e.w. orsafexuriani testis ara meore, aramed pirvel etapze, kerZod, maSin, 
rodesac paneli arkvevs, moiTxovs Tu ara sazogadoebrivi morali azartuli Tama-
Sebis akrZalvas. rogorc Tavad diboldi aRiarebs, Secdomaa cnebis — „dacvis misTvis 
misaRebi xarisxi“ – testis pirvel etapze gamoyeneba (Diebold N.F., The Morals and Order 
Exceptions in WTO Law: Balancing the Toothless Tiger and the Undermining Mole, Journal of 
International Economic Law 11(1), 2007, 51-52). amis gaTvaliswinebiT, ibadeba kiTxva, ratom 
unda vifiqroT, rom sasamarTlom Secdoma dauSva da cneba uadgilod gamoiyena? ara-
viTari safuZveli ar arsebobs, vifiqroT, rom panelma cnebebi — ,,garkveuli mocu-
lobiT“ da „dacvis misTvis misaRebi xarisxi“ — urTierTCanacvlebad cnebebad gamoi-
yena, metic, am ori cnebis Cveulebrivi mniSvnelobidan gamomdinare, saeWvoa, rom cneba 
`garkveuli moculobiT“ gulisxmobdes saxelmwifos mier misi Sinaarsis gansazR-
vrisas avtonomiis iseTsave maRal xarisxs, rogorsac cneba „dacvis misTvis misaRebi 
xarisxi“. 

36  US-Gambling, Panel Report, WTO, 2004, Para. 6.471-6.473. 
37  Marwell J.C., Trade and Morality: The WTO Public Morals Exception After Gambling, New York 

University Law Review, Vol. 81, 2006, 806. 



samarTlis Jurnali, #1, 2017 

 362 

dawyvetileba, rogorc minimum iribad, gulisxmobs — saxelmwifoebma, romlebic 

sazogadoebriv morals eyrdnobian, unda warmoadginon mtkicebulebebi, rom sxva 

saxelmwifoebic misdeven imave praqtikas ... [rac] SeiZleba wakiTxul iqnes ise, rom 

saxelmwifoebs ar SeuZliaT, erTpirovnulad gansazRvron sazogadoebrivi mora-

li.“38 Tavad avtori momxrea, rom myar mtkicebulebebze dayrdnobiT msoflio sa-

vaWro organizaciis wevr saxelmwifoebs mieniWoT Tavisufleba sazogadoebrivi 

moralis cnebis gansazRvrisas,39 ramac bolo periodSi samecniero naSromebSi 

garkveuli mxardaWera pova.40 Tumca, amavdroulad, Tavad marveli aRiarebs: dRe-

is mdgomareobiT msoflio savaWro organizaciis davebis ganmxilveli organos 

praqtika da wevri saxelmwifoebis pozicia iseTia, rom sazogadoebrivi moralis 

ganmartebisas gamoiyeneba ufro universaluri, vidre calmxrivi midgoma.41 

sinamdvileSi, marvelis mosazreba, rom panelma da saapelacio organom saqme-

ze – US-Gambling – gaiziares universaluri midgoma, sadavoa. panelis gadawyve-

tilebas saqmeze – US-Gambling ar uTamaSia gardamtexi roli didi xnis ganmavlobaSi 

sakamaTo sakiTxis gadawyvetaSi — universalur Tu calmxriv midgomas unda mieni-

Wos upiratesoba moraluri cnebis ganmartebisas. sakiTxis sirTulidan gamomdina-

re, es asec iyo mosalodneli. swored amitom jer kidev manamde, sanam msoflio sa-

vaWro organizaciis davebis ganmxilveli organoebi imsjelebdnen im sakiTxze, Tu 

ra aris sazogadoebrivi morali msoflio savaWro organizaciis SeTanxmebaTa miz-

nebisTvis, federseni aRniSnavda, rom sazogadoebrivi moralis cneba unda darCes 

ganusazRvreli42 da rom yovel konkretul SemTxvevaSi yvela faqtobrivi garemoe-

bisa da faqtoris gaTvaliswinebiT unda moxdes misi ganmarteba.43 Tumca amavdrou-

lad federseni acxadebda, rom „msgavsi midgoma arsebobs, erTi mxriv, erovnuli 

suverenitetisa da, meore mxriv, saerTaSoriso SeTanxmebebis unificirebuli in-

terpretirebis kveTaze“.44 

midgoma, rom sazogadoebrivi moralis cneba yovel konkretul SemTxvevaSi 

individualuri saxelmwifos konteqstSi unda iqnes ganmartebuli, magram ara 

38  iqve, 817. 
39  iqve, 824-826. 
40  Nachmani T.S., To Each His Own: The Case for Unilateral Determination of Public Morality under Article 

XX(a) of the GATT, University of Toronto Faculty of Law Review, № 71, 2013. 
41  Marwell J.C., Trade and Morality: The WTO Public Morals Exception After Gambling, New York 

University Law Review, Vol. 81, 2006, 820-823.  
42  unda aRiniSnos, rom xelSekrulebis avtorebma gadawyvites, gansazRvris gareSe dae-

tovebinaT sazogadoebrivi moralis koncefcia. GATT-is XX(a) muxlis Seqmnis isto-
riis Sesaxeb ix. Charnovitz S., The Moral Exception in Trade Policy, Vanderbildt Journal of Inter-
national Law, №38, 1998. 

43  Feddersen C.T., Focusing on Substantive Law in International Economic Relations: The Public Morals of 
GATT's Article XX(a) and "Conventional" Rules of Interpretation, Minnesota Journal of Global Trade , №7, 
1998, 112-114. 

44  Feddersen C.T., Focusing on Substantive Law in International Economic Relations: The Public Morals of 
GATT's Article XX(a) and "Conventional" Rules of Interpretation, Minnesota Journal of Global Trade , №7, 
1998, 114. 
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universaluri Rirebulebebis gverdis avliT, yvelaze misaRebia. es midgoma saSu-

alebas iZleva, rom is xarvezebi, rac Tan axlavs universalur da calmxriv midgo-

mas, Tavidan iqnes acilebuli. kerZod, rogorc vu wers, universaluri midgomis 

SemTxvevaSi arsebobs riski imisa, rom GATT-is XX(a) da GATS-is XIV(a) muxlebi gax-

deba yovlad `usargeblo“, vinaidan im RirebulebaTa ricxvi, romelTac yvela sa-

xelmwifo iziarebs, umniSvneloa.45 Sesabamisad, im safuZvlebis wre, romlebic Se-

iZleba dakvalificirdes rogorc vaWrobis SemzRudveli moraluri safuZvlebi, 

viwrovdeba.46 amasTan erTad, vu uTiTebs, rom saxelmwifoebisTvis erTpirovnu-

lad sazogadoebrivi moralis cnebis gansazRvris Tavisuflebis miniWeba warmo-

Sobs sazogadoebrivi moraliT manipulirebis safrTxes. kerZod, sazogadoebrivi 

moralis niRbiT saxelmwifom SeiZleba moaxdinos Tavisi uflebis — SemoiRos vaW-

robis SemzRudveli zomebi — eqspluatireba.47 ufro Sors midis Carnovici, rome-

lic aRniSnavs, rom saxelmwifos mier erTpirovnulad dadgenili sazogadoebrivi 

moralis cneba ver iqneba `legitimuri“ da aucileblad saWiroebs `internaciona-

lizacias“.48 

universaluri da individualuri midgomebis xarvezTa warmoCeniT vu gvTa-

vazobs midgomas, romelic iZleva sazogadoebrivi moralis, erTi SexedviT, urTi-

erTgamomricxavi universaluri da calmxrivi koncefciebis integrirebis SesaZ-

leblobas, kerZod, igi wers: „saxelmwifoebs ar sWirdebaT konkretul normebze 

SeTanxmeba mxolod imitom, rom raRac kategoria, rogorc aseTi, aris moralis sa-

kiTxi. magaliTad, saxelmwifoebs SeiZleba hqondeT azrTa sxvadasxvaoba konkre-

tul religiur SezRudvebze, romlebic unda dawesdes kvebis produqtebsa da 

sasmelebze, magram yvela aRiarebs, rom religiuri SezRudvebi sazogadoebrivi 

moralis sakiTxia.“49 sxva sityvebiT, avtori miiCnevs, rom sazogadoebrivi morali 

yvela saxelmwifom unda gansazRvros individualurad, magram saxelmwifos Sexe-

duleba imaze, Tu ra aris sazogadoebrivi morali, gasagebi unda iyos sxva saxel-

mwifoebisTvisac, anu saxelmwifoebs unda esmodeT, rom vaWrobis SemzRudveli 

esa Tu is zoma ganpirobebulia namdvilad sazogadoebrivi moralis mosazrebe-

biT, miuxedavad imisa, msgavsi Sexeduleba sazogadoebriv moralTan dakavSirebiT 

maT mier gaziarebulia Tu ara.  

aRsaniSnavia, rom midgoma, romlis drosac saxelmwifos eniWeba diskrecia, 

Tavad gansazRvros sazogadoebrivi moralis cneba Tu sxva msgavsi kategoriebi 

ise, rom, amavdroulad, es gansazRvreba gasagebi iyos saxelmwifoTa saerTaSori-

45  Wu M., Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals 
Clause Doctrine, Yale Journal of International Law, №33, 2008, 232. 

46  iqve. 
47  iqve. 
48  Charnovitz S., The Moral Exception in Trade Policy, Vanderbilt Journal of International Law, №№38, 1997, 

742. 
49  Wu M., Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals 

Clause Doctrine, Yale Journal of International Law, №33, 2008, 243.  
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so TanamegobrobisTvis, safuZvlianad damkvidrebulia saerTaSoriso struqtu-

rebSi. magaliTad, evrokavSiris sasamarTlom, romelic saqmeze — Omega Spielhale – 
ganixilavda, Tu ramdenad dasaSvebia germaniis sazogadoebrivi politikis inte-

resebidan gamomdinare momsaxurebis Tavisuflebis SezRudva, ganacxada, rom „au-

cilebeli ar aris, saxelmwifos mier dadgenili SemzRudveli zoma exmianebodes 

sxva saxelmwifoebis warmodgenas, Tu rogor unda moxdes fundamenturi uflebis 

an legitimuri interesis dacva... [aqedan gamomdinare] miRebuli zomebis saWiroe-

ba da proporciuloba ar SeiZleba uaryofil iqnes mxolod imis gamo, rom erTma 

saxelmwifom airCia dacvis sistema, romelic gansxvavdeba sxva saxelmwifos mier 

arCeuli dacvis sistemisgan.“50 

msgavsi midgoma saSualebas gvaZlevs, Tanmimdevrul samarTlebriv koncef-

ciad CamovayaliboT sazogadoebrivi moralis is gansazRvreba, rasac saqmeze – US-
Gambling – paneli adgens da SemdgomSi iziarebs saapelacio organo. rogorc 
zemoT aRiniSna, US-Gambling-is saqmeze miRebuli gadawyvetileba sazogadoebrivi 
moralis cnebis ganmartebisas urTierTsawinaaRmdego elementebs eyrdnoba – ro-

gorc universaluri, ise calmxrivi midgomisTvis damaxasiaTebel elementebs. 
midgoma, romelsac gvTavazobs vu, erTiani koncefciis farglebSi am ori elemen-

tis Tanaarsebobis saSualebas iZleva. Sedegad, gadawyvetileba saqmeze – US-
Gambling — warmoCndeba ara rogorc urTierTsawinaaRmdego elementebis Semcve-

li, aramed racionaluri gadawyvetileba, romliTac SesaZlebelia, saxelmwifos 

individualuri Sexedulebebi sazogadoebriv moralze iyos sicocxlisunariani 

iseTi mravalerovnuli sistemis farglebSic ki, rogoric msoflio savaWro orga-

nizaciaa. 

sazogadoebrivi moralis (vus) mier SeTavazebuli koncefciis WrilSi ganxil-

visas SeiZleba gakeTdes daskvna, rom, rodesac paneli da saapelacio organo saq-

meze — US-Gambling – saubroben imaze, rom sazogadoebrivi morali unda efuZnebo-

des calkeul sazogadoebaSi arsebul warmodgenebs sazogadoebriv moralze da 

rom TiToeuli saxelmwifo Tavad unda gansazRvravdes sakuTari sazogadoebrivi 

moralis dacvis xarisxs, faqtobrivad, paneli da saapelacio organo aRiareben, 

rom Tavad individualur saxelmwifos eniWeba gadamwyveti roli sazogadoebrivi 

moralis cnebis gansazRvraSi. Tumca, rodesac paneli sxva saxelmwifoTa praqti-

kas mimarTavs, es SeiZleba aixsnas mis mcdelobad, ar miiRos sazogadoebrivi mo-

ralis iseTi cneba, romelic ucxo da gaugebari iqneba sxva saxelmwifoebisaTvis. 

xazi unda gaesvas, rom ucxo da gaugebari ar gulisxmobs gansxvavebuls. sxva sity-

vebiT, imisTvis, rom raRac wesi aRiaron moralur wesad, ar aris aucilebeli, ana-

logiuri an ramenairad msgavsi wesi gaziarebuli da miRebuli iyos sxva saxelmwi-

50  Omega Spielhallen- und Automatenaufstellungs-GmbH v Oberbürgermeisterin der Bundesstadt Bonn, Case 
C-36/02, European Court of Justice (First Chamber), 2004, Paras. 37-38, available at: < http://curia.-
europa.eu/juris/liste.jsf?language=en&num=C-36/02>. 
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foebis mier, aramed, ubralod, sxva saxelmwifoebisTvis damajerebelad da sar-

wmunod unda Candes, rom Sesabamisi wesi marTlac SeiZleba iyos am sazogadoebaSi 

damkvidrebuli moraluri wesi. 

ramdenad SesaZlebelia, sazogadoebrivi moralis, rogorc saxelmwifoebis-

Tvis gasagebi da sarwmuno normis, ganmartebis WrilSi, rom msoflio savaWro or-

ganizaciis davebis ganmxilvelma organoebma adamianis uflebaTa darRvevebi mii-

Ron rogorc sazogadoebrivi moralis moTxovnebi? vfiqrob, sazogadoebrivi mo-

ralis es ganmarteba SeiZleba iyos erTgvari filtri, romelic saSualebas ar mis-

cems maT, saerTaSoriso TanamegobrobisTvis yovlad miuRebeli adamianis ufle-

bebis mZime darRvevebi dakvalificirdes rogorc sazogadoebrivi morali. sxva 

saxis darRvevebi, savaraudod, am filtrs gaivlian, vinaidan rogori miuRebelic 

ar unda iyos, magaliTad, qalTa uflebebis SezRudva, vfiqrob, Tanamedrove 

msofliosTvis jer kidev gasagebia, rom msgavsi SezRudvebi Rrmadaa fesvgadgmu-

li calkeuli saxelmwifoebis religiasa da kulturaSi da sazogadoebrivi mora-

lis nawils Seadgens. amis gaTvaliswinebiT, Semdeg TavSi ganixileba sakiTxi, ram-

denad akmayofileben adamianis uflebebis naklebad mZime darRvevebi orsafexu-

riani testis meore etapis — aucileblobis testis — moTxovnebs. 

3.3 aucileblobis testi  

aucileblobis testi, romelic sazogadoebrivi moralis safuZvliT gatare-

bulma vaWrobis SemzRudvelma zomam unda gaiaros, Camoayaliba panelma saqmeze – 
US-Gambling. aucileblobis testis gamoyenebisas paneli da saapelacio organo ax-

denen Semdegi faqtorebis Sewonas: 1) interesebisa Tu Rirebulebebis mniSvnelo-

ba, romelTa dacvasac miznad isaxavs vaWrobis SemzRudveli zoma; 2) ra doziT 

uwyobs xels vaWrobis SemzRudveli zoma im miznebis realizebas, romelTac is em-

saxureba; 3) misi gavlena vaWrobaze.51 

gaivlian Tu ara sazogadoebrivi moralis safuZvliT SemoRebuli vaWrobis 

SemzRudveli zomebi, romlebic, amavdroulad, Seicaven adamianis uflebebis 

darRvevis niSnebs, aucileblobis tests im saxiT, rogoriTac es saqmeze – US-
Gambling – aris Camoyalibebuli? 

aRsaniSnavia, rom saqmeze – US-Gambling – im interesebisa da Rirebulebebis 

mniSvnelobis ganxilvisas, romelsac vaWrobis SemzRudveli zoma emsaxureboda, 

panelma yuradReba SeaCera ara sazogadoebrivi moralis, rogorc aseTis, dacvis 

mniSvnelobaze, aramed im socialuri miznebisa da interesebis mniSvnelobazec, 

romlebsac es zoma emsaxureboda. kerZod, panelma xazi gausva, rom aSS-is mier 

azartul TamaSebTan dakavSirebiT SemoRebuli akrZalva mowodebuli iyo iseTi 

mankieri sazogadoebrivi praqtikis winaaRmdeg sabrZolvelad, rogoricaa orga-

51  US-Gambling, Panel Report, WTO, 2004, Para. 6.4777. 



samarTlis Jurnali, #1, 2017 

 366 

nizebuli danaSauli, fulis gaTeTreba, korufcia.52 msgavsi midgomiTa da sakiTx-

is amgvari analiziT, panelis msjelobidan gamomdinare, iqmneba STabeWdileba, 

rom mxolod da mxolod moraluri Rirebulebebis dacva ar aris sakmarisad mniS-

vnelovani sababi da rom aucilebelia, vaWrobis SemzRudveli zoma mimarTuli 

iyos e.w. mniSvnelovani socialuri da sxva interesebis dacvisken.53 

Tumca, rogorc panelis Semdgomi gadawyvetilebebi cxadyofs, sazogadoeb-

rivi moralis, rogorc aseTis, dacva TavisTavad mniSvnelovan interesadaa miCne-

uli. magaliTad, saqmeze – China – Publications and Audiovisual Products – panelma ganacx-

ada: „eWvgareSea ... sazogadoebrivi moralis dacva saxelmwifos yvelaze mniSvne-

lovani Rirebuleba Tu interesia“.54 analogiurad, saqmeze — EC – Seal Products — pa-

nelma ganacxada, rom „sazogadoebrivi moralis dacva marTlac mniSvnelovani Ri-

rebuleba Tu interesia“.55 amis gaTvaliswinebiT, aucileblobis testis is elemen-

ti, romelic gulisxmobs vaWrobis SemzRudvel zomaTa miznebis mniSvnelobis Se-

fasebas, zedmeti xdeba da, Sesabamisad, SeiZleba CaiTvalos, rom nebismieri zoma 

dadgenili sazogadoebrivi moralis safuZvliT avtomaturad akmayofilebs am 

testis pirvel kriteriums. 

swored amitom aucileblobis testis pirvel elements arsebiTi mniSvnelo-

ba ar eniWeba da, realurad, aucileblobis testi aRiqmeba rogorc „minimaluri 

principi.“56 sxva sityvebiT, am testSi aqcenti danarCen or elementze keTdeba, 

konkretulad imaze, Tu ra doziT Seaqvs wvlili vaWrobis SemzRudvel zomas im 

miznebis miRwevaSi, romelTac es zoma isaxavs da ra gavlena SeiZleba moaxdinos 

man vaWrobaze, raTa gairkves, aris Tu ara es zoma vaWrobis yvelaze naklebad Sem-

zRudveli zoma. Tu arsebobs vaWrobis sxva naklebad SemzRudveli zoma, maSin 

vaWrobis SemzRudveli zoma ar CaiTvleba aucileblad.57 

Tu saxelmwifo daasabuTebs, rom vaWrobis SemzRudvel zoma aucilebelia da 

proporciulia, maSin mtkicebis tvirTi gadava momCivan mxareze, romelmac, Tavis 

mxriv, unda daamtkicos, rom arsebobs alternatiuli, vaWrobis naklebad Sem-

zRudveli zomebi,58 romlebic ara mxolod Teoriulia Tavisi bunebiT, aramed 

52  US-Gambling, Panel Report, WTO, 2004, Para. 6.491. 
53  Howse R., Langille J., Permitting Pluralism: The Seal Products Dispute and Why the WTO Should Accept 

Trade Restrictions Justified by Noninstrumental Moral Values, The Yale Journal of International Law, Vol. 
37, 2012. 

54  China — Publications and Audiovisual Products, WTO Panel Report, 2009,China — Publications and 
Audiovisual Products, Para. 7.817, ix. sqolio 24. 

55  EC - Seal Products, WTO Panel Report, 2013, Para. 7.632. 
56  Kevin C., Kennedy, International Trade Regulation, 270, (Vicki Been et al. eds., Aspen 2009) (citing 

Appelate Body Report, United States – Import Prohibition of Certain Shrimp and Shrimp Products, 
WT/DS58/AB/R (Nov. 6, 1998)) (see Doyle C., Gimme Shelter: The “Necessary Element” of GATT Article 
XX in the Context of the China –Audiovisual Products Case, Boston University International Law Journal, 
№29, 2011, 152). 

57  US-Gambling, AB Report, WTO, 2005, Para. 308. 
58  iqve, Para. 310. 
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„realurad xelmisawvdomia“.59 

amasTan, aRsaniSnavia, rom alternatiuli zoma unda uzrunvelyofdes dacvis 

imave xarisxs, rasac uzrunvelyofs vaWrobis SemzRudveli zoma, vinaidan, rogorc 

araerTgzis aRuniSnavs msoflio savaWro organizaciis saapelacio organos, `dac-

vis xarisxis“ gansazRvra konkretuli saxelmwifos prerogativaa.60 kerZod, ro-

gorc panelma saqmeze – US-Gambling – aRniSna, saxelmwifoebs unda hqondeT diskre-

cia, daicvan „sxvadasxva xarisxiT erTi da igive moraluri Rirebuleba.“61 Sesabami-

sad, Tu saxelmwifo mkacri standartiT icavs sakuTar sazogadoebriv morals, ra-

sac Tan sdevs adamianis uflebebis SezRudvebi, es mis diskreciad unda CaiTvalos 

da sxva saxelmwifoebma alternatiuli zomebis SerCevisas naklebi dacvis standar-

tiT ar unda ixelmZRvanelon. aqedan gamomdinare, savaraudoa, rom alternatiuli 

zomac gamoiwvevs imave simZimis adamianis uflebaTa darRvevebs. 

daskvnis saxiT SeiZleba iTqvas, rom sazogadoebrivi moralis dacvis safuZ-

vliT gatarebuli zoma avtomaturad akmayofilebs aucileblobis testis pirvel 

kriteriums; rac Seexeba meore da mesame kriteriumebs, maT dasakmayofileblad 

yvela alternatiul zomas Soris vaWrobis yvelaze naklebad SemzRudveli zoma 

unda iyos miRebuli. im SemTxvevaSi, Tu arsebobs am zomaze vaWrobis ufro nakle-

bad SemzRudavi zoma, maSin, gamodis, es zoma ver daakmayofilebs aucileblobis 

tests. Sesabamisad, aucileblobis testi ar iZleva sazogadoebrivi moralis dac-

vis safuZvliT SemoRebuli vaWrobis SemzRudveli zomis uaryofis saSualebas im 

motiviT, rom sazogadoebrivi morali gulisxmobs adamianis uflebebis SezRud-

vas. amis gaTvaliswinebiT, adamianis uflebebis dacvis TvalsazrisiT, es testi 

araviTari Sedegis momcemi ar aris, vinaidan, rodesac saubaria naklebad Sem-

zRudvel zomaze, igulisxmeba vaWrobis, da ara adamianis uflebebis, naklebad 

SemzRudveli zoma. metic, adamianis uflebebis SezRudvis xarisxi ucvleli unda 

darCes, vinaidan unda SenarCundes sazogadoebrivi moralis dacvis is xarisxi, 

romelsac daadgens importiori saxelmwifo. aqedan gamomdinare, Tu sazogadoeb-

rivi moralis dacva ganuyofladaa dakavSirebuli adamianis uflebebis SezRud-

vasTan, maSin nebismieri alternatiuli zoma uciloblad gamoiwvevs adamianis uf-

lebebis imave xarisxis SezRudvas. 

daskvna, rom aucileblobis testi veraviTar wvlils ver Seitans adamianis 

uflebaTa dacvis saqmeSi, gvibiZgebs im sakiTxis ganxilvisken, SeiZleba Tu ara, 

adamianis uflebebis SezRudvis gamo, vaWrobis SemzRudveli zoma iqnes uaryofi-

li GATT-is XX da GATS-is XIV muxlebis safuZvelze.  

59  iqve, Para. 308. 
60  Korea - Various Measures on Beef, AB, Para176. 2000; EC-Asbestos, AB, Para. 168, 2000.  
61  US-Gambling, the WTO Panel Report, 2004, Para. 6.461. 
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3. 4 GATT-is XX da GATS-is XIV muxlebis qudi

GATT-is XX muxlisa da GATS-is XIV muxlis qudis mixedviT, am muxlebiT gaT-

valiswinebuli gamonaklisebi ar unda „iqnes gamoyenebuli imgvarad, rom moxdes 

uxeSi an gaumarTlebeli diskriminacia saxelmwifoebs Soris  an saerTaSoriso 

vaWrobis faruli SezRudva“.  

rogorc saapelacio organom saqmeze – US-Shrimp – ganacxada, GATT-is XX da 
GATS-is XIV muxlebis qudi ganamtkicebs keTilsindisierebis princips da misi mi-

zania, ar dauSvas amave muxlebiT gaTvaliswinebuli gamonaklisebis borotad ga-

moyeneba.62 rogorc teqstidan Cans, GATT-isa da GATS-is muxlebis qudi keTilsin-

disierebaSi gulisxmobs mxolod diskriminaciis ardaSvebas saxelmwifoebs So-

ris. keTilsindisierebis sxva gamovlinebebze GATT-is da GATS-is muxlebis qudi 

yuradRebas ar amaxvilebs da arafers ambobs imaze, rom TviTneburi da gaumar-

Tlebeli diskriminacia dauSvebelia moxdes genderuli niSniT. sxva sityvebiT, 
GATT-is da GATS-is muxlebis qudis mizania ara zogadad diskriminaciis, aramed 
saxelmwifoTa diskriminaciis akrZalvis principis ganmtkiceba.  

saapelacio organom saqmeze – US-Shrimp – aseve aRniSna, rom GATT-is XX da 
GATS-is XIV muxlebis qudi krZalavs „abus de droit“, sxva sityvebiT, „uflebebis bo-

rotad gamoyenebas“.63 magram saapelacio organos ganmartebiT, uflebebis boro-

tad gamoyeneba gulisxmobs mxolod „sxva wevri saxelmwifos saxelSekrulebo uf-

lebebis darRvevas da agreTve saxelmwifos mier sakuTari valdebulebebis dar-

Rvevas“.64 am gancxadebis safuZvelze SeiZleba Seecadon imis mtkicebas, rom sa-

xelmwifo, romelic adamianis uflebebis darRveviT eyrdnoba sazogadoebriv mo-

rals, borotad iyenebs Tavis uflebebs. Tumca, rogorc mTlianobaSi gadawyveti-

lebis analizi cxadyofs, aq igulisxmeba GATT-iT da ara msoflio savaWro orga-

nizaciis sistemis farglebs gareT moqmedi xelSekrulebebiT gaTvaliswinebuli 
uflebebi da valdebulebebi.  

zemoaRniSnulidan gamomdinare, GATT-is XX da GATS-is XIV muxlebis qudi 
ver gamodgeba imisTvis, rom ar dauSvas saxelmwifoebis mier iseT sazogadoebriv 
moralze apelireba, romelic Tavisi arsiT adamianis uflebaTa darRvevis niS-

nebs Seicavs. 

62  US-Shrimp, AB Report, 1998, Para. 156. 
63  iqve. 
64  US-Shrimp, AB Report, WTO, 1998, Para. 158. 
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4. daskvna

ganviTarebis Tanamedrove etapze saerTaSoriso savaWro samarTalSi ar ar-

sebobs adamianis uflebebis realuri integrirebis samarTlebrivi meqanizmebi. 

adamianis uflebaTa saerTaSoriso samarTali ar aris moqmedi samarTali saerTa-

Soriso savaWro samarTlis farglebSi. Sesabamisad, verc paneli da saapelacio 

organo ver daeyrdnobian adamianis uflebaTa saerTaSoriso samarTals iseTi sa-

zogadoebrivi moralis uarsayofad, romelic ewinaaRmdegeba adamianis uflebebs. 

garda amisa, arc sazogadoebrivi moralis Sinaarsi da arc gamonaklisis kon-

struqcia ar iZleva imis SesaZleblobas, rom ar moxdes msgavsi saxis sazogadoeb-

riv moralze apelireba msoflio savaWro organizaciis davebis ganmxilvel 

struqturebSi. Sedegad, sazogadoebrivi morali, romelic ewinaaRmdegeba adami-

anis uflebebs, SesaZloa, dasaSvebad iqnes cnobili msoflio savaWro organizaci-

is mier, rogorc vaWrobis SemzRudveli zoma. 

amrigad, maSinac ki, rodesac adamianis uflebebs SeuZlia, garkveuli barie-

rebi mouxsnas saerTaSoriso vaWrobas, msoflio savaWro organizacias aqvs Zalze 

SezRuduli SesaZlebloba, mimarTos adamianis uflebaTa saerTaSoriso samar-

Tals da daicvas vaWrobis interesebi. 
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naTia lapiaSvili
 

gamoxmaureba
 samarTlis doqtor nino ruxaZis statiaze 

`adamianis uflebebis darRvevebi da sazogadoebrivi morali 
GATT-is XX(a) muxlisa da GATS-is XIV(a) muxlis mixedviT~

 

msoflio savaWro organizaciis samarTali da adamianis uflebaTa samarTali 

warmoadgens saerTaSoriso sajaro samarTlis or damoukidebel nawils. saerTa-

Soriso savaWro urTierTobebis adamianis uflebaTa aspeqti moicavs moraluri, 

eTikuri, politikuri da samarTlebrivi sakiTxebis farTo speqtrs.1 msoflio sa-

vaWro organizaciis samarTali ganamtkicebs mTel rig Tavisuflebebs, oRond, 

cxadia, saerTaSoriso ekonomikuri urTierTobebis WrilSi. igi icavs saerTaSo-

riso savaWro urTierTobebis monawileTa uflebebs, maT Soris: sakuTrebis uf-

lebas, saxelSekrulebo Tavisuflebas, saqonlis Tavisufal gadaadgilebas, krZa-

lavs diskriminacias, upiratesi xelSewyobisa (MFN) da erovnuli mopyrobis (NT) 
reJimebis saxiT, ganamtkicebs samarTlis uzenaesobas da sxva. aRniSnuli uflebe-

bi da Tavisuflebebi viwro xasiaTisaa, radgan dakavSirebulia ekonomikur urTi-

erTobebTan, maSin, rodesac adamianis uflebaTa samarTali Zalian farToa da mo-

icavs sxvadasxva kategoriis adamianis uflebebis Sesaxeb dadebul uamrav saerTa-

Soriso xelSekrulebas. es imas ar niSnavs, rom msoflio savaWro samarTlis kari 

daxurulia adamianis uflebebisTvis. rogorc ukve aRiniSna, saubaria or damou-

kidebel samarTlebriv sistemaze, romlebic yalibdebodnen erTmaneTisgan izo-

lirebulad2 da Tanaarseboben erTmaneTis gverdigverd, Tumca maT aqvT saerTo 

gadakveTis wertilebic.  

akademiur wreebSi gamoTqmulia mosazrebebi, rom msoflio savaWro organi-

zaciis samarTlis normebi SesaZloa, konfliqtSi modiodes adamianis uflebaTa 

samarTlis rig principebTan. unda aRiniSnos, rom es ar aris sayovelTaod aRiare-

buli mosazreba. amas mowmobs bolodroindeli tendencia msoflioSi, romelic 

swored sapirispiroskenaa mimarTuli — magaliTad, saerTaSoriso savaWro xel-

  samarTlis doqtori, kavkasiis samarTlis skolisa da saqarTvelos universitetis 
asocirebuli profesori. 

  avtoris stili da orTografia daculia.  
  n. ruxaZis es statia gamoqveynebulia Tsu-is iuridiuli fakultetis winamdebare 2017 

wlis №1 `samarTlis JurnalSi“, gv. 350. 
1  Marceau G., WTO Dispute Settlement and Human Rights, 13 European Journal of International Law 75, 

2002, 754.  
2  Mutua M.W., Howse R. L., Protecting Human Rights in a Global Economy: Challenges for the World Trade 

Organization, Human Rights in Development Yearbook 1999/2000: The Millennium Edition, 51-82, Stokke 
H., Tostensen A.(eds.), 2001, Buffalo Legal Studies Research Paper No. 2010-008. 
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SekrulebebSi ufro da ufro xSirad iCens Tavs adamianis uflebaTa dacvis moTx-

ovnebi.3 es tendencia mianiSnebs, rom dRevandel msoflio wesrigSi adgili aqvs 

saerTaSoriso savaWro samarTlisa da adamianis uflebaTa samarTlis daaxloeba-

sa da koordinacias. am or samarTlebriv reJims aqvs sruliad gansxvavebuli amo-

canebi, Tumca dausabuTebelia imis mtkiceba, rom isini erTmaneTs ewinaaRmdegeba 

an, rom msoflio savaWro organizacia ugulebelyofs adamianis uflebebis samar-

Tlis centralur Rirebulebebs. warmoadgens ra mis Semadgenel nawils, msoflio 

savaWro organizaciis samarTali unda Seesabamebodes saerTaSoriso sajaro sa-

marTals, maT Soris adamianis uflebaTa samarTals da unda ganimartos mis Sesaba-

misad. msoflio savaWro organizaciis wevr saxelmwifoebs, amavdroulad, nakisri 

aqvT mravalricxovani valdebuleba adamianis uflebaTa dacvis kuTxiT. amgva-

rad, saxelmwifos savaWro valdebulebasa da sayovelTaod aRiarebul adamianis 

uflebas Soris konfliqtis SemTxvevaSi, upiratesoba eniWeba am ukanasknels.  

3  Horng D.-Ch., The Human Rights Clause in the European Union's External Trade and Development 
Agreements, European Law Journal, 9.5, 2003, 677-701. 
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msoflio sazogadoeba rogorc socialuri sistema


sazogadoebis cneba 

evropul tradiciaSi, moyolebuli aristoteles droidan, daaxloebiT 1800 

wlamde SemorCa sazogadoebis sakmaod zogadi gageba. sazogadoebis (koinonίa, 
societas) definicia TiTqmis identuri iyo imisa, rasac socialur sistemas vuwo-

debT. yovlismomcveli sistema ganixileboda gansakuTrebuli SemTxvevis saxiT, 

metadre rogorc politikuri sistema (koinonίa politiké, societas civilis).1 am konceptua-

lizaciam dakarga mniSvneloba Tanamedrove saxelmwifosa da industriuli eko-

nomikis mzard ganviTarebasTan erTad. Zveli tradiciis aRorZineba SeuZlebe-

lia.2 Tumca arc arasodes momxdara misi Canacvleba adekvaturi Teoriuli kon-

struqciiT. SeiniSneba garkveuli mcdelobebi politikis dominirebuli poziciis 

Canacvlebisa ekonomikis Tu kulturis meSveobiT. msgavsi Teoriebi iyeneben so-

cialuri cxovrebis sinamdvilis mxolod nawils sruli mTlianobis warmosaCenad. 

sakmarisi safuZvlebis gareSe, ekonomikuri, kulturuli Tu isev politikuri 

procesebi warmodgenilia rogorc ganmsazRvreli fenomenebi. magram am ZiriTad 

procesTa Teorias SeuZlia pretenzia hqondes mxolod istoriul da fardobiT 

WeSmaritebaze, radganac es procesebi, Tavis mxriv, sociokulturuli evoluciis 

nawilebia. 

sistemaTa zogadi Teoria gvTavazobs axal midgomas. erTi SexedviT, igi Ca-

mohgavs aristoteleseul Teorias. socialuri sistemis zogadi cneba gamoyene-

bulia yovlismomcveli sistemis, rogorc gansakuTrebuli saxis socialuri sis-

  naSromi Targmnilia gamocemidan: Luhmann, Niklas: „The World Society as a Social System“, in: 
Luhmann, Niklas: Essays on Self-Reference, New York: Columbia University Press, 1990, 175-190. es 
naSromi pirvelad 1982 wels gamoqveynda: Luhmann, Niklas: „The World Society as a Social 
System“, in: International Journal of General Systems, Vol. 8, 1982, 131-138. imave wels, odnav 
ganvrcobili formiT, naSromi gamoqveynda krebulSi: Luhmann, Niklas: „The World Society 
as a Social System“, in: Geyer, R. Felix and van der Zouwen, Johannes (eds.): Dependence and Inequality: 
A Systems Approach to the Problems of Mexico and Other Developing Countries, Oxford: Pergamon Press, 
1982, 295-306. saboloo saxiT teqsti 1990 wels gamoqveynda. naSromi umniSvnelovanesia 
socialur sistemaTa Teoriis mkvlevarTaTvis, radganac, faqtobrivad, swored am 
teqstiT daiwyo lumanma sociologiis farglebSi autopoiezisis ideis ganviTareba da 
paradigmebis Secvla socialur sistemaTa TeoriaSi. 

1  ix. Aristotle, Politica 1252a, 5-6. 
2  miuxedavad mravali mcdelobisa, moyolebuli hegelidan, traiCkes, leo Strausisa da

hana arendtis CaTvliT. ix.: St. T. Holmes, „Aristippus in and out of Athens“, in: American Political 
Science Review, Vol. 73, 1979, 113-128. 
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temis, gansamartavad. Tumca, rac Seexeba mis mniSvnelobas, igi Secvlilia. siste-

maTa Teoria ar mimarTavs qalaqisa Tu saxelmwifos msgavs warmonaqmnebs yovlis-

momcveli sistemis sagangebo maxasiaTeblebis ganxilvisaTvis. Cveni sazogadoeba 

sakmaod diferencirebulia am saxis konstruqciebTan SedarebiT. nacvlad amisa, 

sistemaTa Teoria gamoiyenebs sistemur analizs im struqturebisa da procesebis 

gamosavlenad, romlebiTac xasiaTdeba sazogadoebrivi sistema — „socialur 

sistemaTa Soris yvelaze mniSvnelovani sistema, romelic Seicavs yvela sxva sis-

temas“.3 

ufro metic, sazogadoebebis gaazreba socialur sistemaTa saxiT gamoricx-

avs im tradiciul gagebas, romlis Tanaxmadac adamianebi, sxeuliTa da suliT, 

arian sazogadoebis „nawilebi“. socialuri sistemebi azrobriv komunikaciebze 

dafuZnebuli TviTreferirebadi sistemebia. isini gamoiyeneben komunikaciebs 

movlenaTa (moqmedebaTa) Camoyalibebisa da urTierTSekavSirebisTvis, risi meSve-

obiTac yalibdebian sistemebi. am mniSvnelobiT isini „autopoieturi“ sisteme-

bia.4 isini arseboben mxolod im movlenaTa kvlavwarmoebis meSveobiT, romlebic, 

Tavis mxriv, sistemaTa komponentebia. Sesabamisad, sistemebi Sedgebian movlene-

bisagan, anu moqmedebebisagan, romelTa kvlavwarmoebas Tavadve axorcieleben da 

iarsebeben, vidre es SesaZlebelia. es yovelive, rasakvirvelia, sakmaod kompleq-

suri garesamyaros arsebobas gulisxmobs. socialur sistemaTa garesamyaro moi-

cavs sxva socialur sistemebs (ojaxis garesamyaro, magaliTad, moicavs sxva oja-

xebs, politikis, ekonomikis, medicinis da sxva sistemebs). Sesabamisad, komunika-

cia socialur sistemebs Soris SesaZlebelia; da es gulisxmobs imas, rom socia-

luri sistemebi unda iyvnen damkvirvebeli sistemebi, romelTac SeuZliaT Sida da 

gare komunikaciebis mizniT, gansxvavebis gamoyeneba sakuTar Tavsa da maT gare-

samyaros Soris, SeuZliaT aRiqvan sxva sistemebi maT garesamyaroSi.  

sazogadoeba gamonaklisi SemTxvevaa. igi yovlismomcveli socialuri siste-

maa, romelic moicavs yvela komunikacias, axdens yvela komunikaciis kvlavwarmo-

ebas da ayalibebs Semdgom komunikaciaTa azrobriv horizontebs. sazogadoeba iZ-

leva sxva socialur sistemebs Soris komunikaciis SesaZleblobas. Tumca Tavad 

sazogadoebas ar SeuZlia komunicireba. ramdenadac igi moicavs yvela komunika-

cias, garegani komunikacia gamoricxulia.5 mas ar gaaCnia komunikaciur moqmedeba-

Ta garegani referenti, xolo partniorTa Ziebis procesi, ubralod, gazrdida sa-

zogadoebriv sistemas. bunebrivia, amiT ar igulisxmeba sazogadoebis arseboba 

3  „he pason kyriotáte kai pásas periéchousa tàs állas“. Aristotle, Politica 1252a, 5-6. 
4  H. R. Maturana and F. J. Varela, Autopoiesis and Cognition: The Realization of the Living. Dordrecht: 

Reidel, 1980; F. J. Varela, Principles of Biological Autonomy. New York: North-Holland, 1979. 
5  RmerTTan komunikaciis SesaZlebloba/SeuZlebloba simbolurad gamoxatavs am mdgo-

mareobas. ix. aseve.: Th. Luckmann, „On the Boundaries of the Social World“, in: M. Natanson (ed.), 
Phenomenology and Social Reality: Essays in Memory of Alfred Schutz. The Hague: Nijhoff, 1970, 73-100. 
lukmani aviTarebs samyaros desocializaciis cnebas, magram uars ambobs socialuri 
msoflios sazRvris Sesabamis cnebaze. 
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garesamyarosTan urTierTobebis, garesamyaros mdgomareobebisa Tu movlenebis 

Semecnebis gareSe; magram zemoqmedeba da Sedegi (input and output) ar iwarmoeba komu-

nikaciuri procesebis meSveobiT. komunikaciur procesTa azrobrivi Sinaarsis 

TvalsazrisiT sistema daxurulia.6 am Sinaarsis gaaqtiureba mxolod sistemaSi 

cirkulaciis meSveobiTaa SesaZlebeli. imavdroulad, Tumca realobis sxva done-

ze, sistema iyenebs adamianTa sxeulsa da gonebas Tavis garesamyarosTan urTier-

TqmedebisTvis. 

TviTreferirebad komunikaciur sistemaTa Teoriis logika saWiroebs yov-

lismomcveli sistemis am cnebas sawyisis saxiT. socialur sistemaTa Teoria, sa-

kuTari logikis meSveobiT, midis sazogadoebis Teoriamde. Cven ar gvesaWiroeba 

politikuri Tu ekonomikuri, „samoqalaqo“ Tu „kapitalisturi“ ganmsazRvrelebi 

sazogadoebis cnebis ganmartebisTvis. es, rasakvirvelia, ver dagviyoliebs, ugu-

lebelvyoT Tanamedrove erovnuli saxelmwifosa Tu kapitalisturi ekonomikis 

mniSvneloba. piriqiT, misi meSveobiT viRebT damoukidebel konceptualur sa-

fuZvels am fenomenebis, maTi istoriuli pirobebisa da Sorsmimavali Sedegebis 

SefasebisTvis. am gziT Cven Tavidan viSorebT calkeuli faqtebisken mimarTul 

winaswar cud ganwyobebs; Cven vaxerxebT aviciloT petitio principii. 
 

sazogadoebriv sistemaTa saxeebi 

 

aRniSnuli zogadi midgomis erT-erTi Sedegia is xerxi, romliTac SesaZlebe-

lia sazogadoebis sxvadasxva istoriuli tipis urTierTgamijvna. dauSvebelia sa-

zogadoebis daxasiaTeba misi erTi umniSvnelovanesi nawilis meSveobiT, iqneba es 

religiuri valdebuleba, politikuri mdgomareoba Tu ekonomikuri warmoebis 

calkeuli saSualeba. am yovelives CanacvlebiT, socialuri sistemis specifikur 

tips ganvmartavT misi Sinagani diferencirebis ZiriTadi formis meSveobiT. 

Sinagani diferencireba gulisxmobs im xerxs, romliTac sistema ayalibebs qve-

sistemebs, anu Tavis TavSi imeorebs gansxvavebas sistemasa da (Sinagan) garesamyaro-

ebs Soris.7 diferencirebis formebiT ganisazRvreba kompleqsurobis is done, rom-

lis miRwevac SeuZlia sazogadoebas. sociokulturuli evolucia daiwyo segmen-

turi sistemebiT. am tipis zogierTma sazogadoebam ganaviTara diferencirebis 

ufro maRali xarisxi, vidre ojaxebisa Tu soflebis tipis erTobebma, kerZod — 

stratifikacia wodebis mixedviT. yoveli tradiciuli sazogadoeba, romelmac ga-

                         
6  aq Cven gamovtovebT autopoiezisis biologiuri Teoriis wanamZRvrebs da gamovi-

yenebT „daxurulobisa“ da „avtonomiis“ gansxvavebul cnebebs. biologebma unda dai-
wyon sicocxlis definiciiT, maSin, rodesac sociologebs am adgilas sazrisis defi-
niciis gamoyeneba SeuZliaT.  

7  cxadia, am gziT sistemas ZaluZs, Tavadve iyos garesamyaro gansxvavebuli qvesiste-
mebisTvis, romlebic SesaZloa erTdroulad an erTmaneTis miyolebiT Camoyalibdnen. 
TiToeul SemTxvevaSi Sinagani garesamyaro nawilia sistemisa, romelic rCeba cal-
keuli qvesistemis sazRvrebs gareT.  
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moimuSava sakmarisi kompleqsuroba maRali kulturis Camosayalibeblad, iyo 

stratifikaciuli sazogadoeba da, am mniSvnelobiT — ierarqiuli sistema. ramdena-

dac es sazogadoebani aRmocendnen gansxvavebuli regionaluri wyaros safuZvel-

ze, xolo maTi aristokratia daefuZna miwas da/an qalaqebs, savsebiT bunebrivi iyo 

gansxvavebul sazogadoebaTa Tanaarsebobis aRqma, miuxedavad erTmaneTis arsebo-

bis garkveul doneze gacnobierebisa da komunikaciis gamomuSavebisa. sazogadoe-

bis cneba, Sesabamisad, gulisxmobda teritoriul mimarTebas, miuxedavad imisa, 

rom gaurkvevlobas iwvevda misi gafarToebisa da sazRvrebis sakiTxi.8 

Tanamedrove sazogadoebam ganaxorciela sistemuri diferencirebis savsebiT 

gansxvavebuli modeli, gamoiyena ra specifikuri funqciebi qvesistemaTa diferen-

cirebis safuZvlad.9 moyolebuli Sua saukuneebis evropaSi sagangebo pirobebis 

arsebobidan, sadac ukve ganxorcielebuli iyo religiis, politikisa da ekonomikis 

SedarebiT maRali donis diferencireba, evropuli sazogadoeba gardaiqmna fun-

qcionalurad diferencirebul sistemad. amiT igulisxmeba, rom sistemis Camoya-

libebis umTavresi principia funqcia da ara wodeba. modernuli sazogadoeba di-

ferencirebulia politikis qvesistemad da mis garesamyarod, ekonomikis qvesiste-

mad da mis garesamyarod, mecnierebis qvesistemad da mis garesamyarod, ganaTlebis 

qvesistemad da mis garesamyarod da ase Semdeg. TiToeuli am qvesistemaTagani saku-

Tari komunikaciuri procesebisTvis yuradRebas amaxvilebs Tavisi funqciis pri-

matze. yvela sxva qvesistema mis garesamyaros ganekuTvneba, da piriqiT. 

efuZneba ra funqcionaluri diferencirebis aRniSnul formas, Tanamedrove 

sazogadoeba Camoyalibda sistemis srulebiT axal saxeobad, romelic xasiaTdeba 

uprecedento donis kompleqsurobiT. ukve SeuZlebelia mis qvesistemaTa sazRvre-

bis integrireba saerTo teritoriuli farglebiT. mxolod politikis qvesistema 

ganagrZobs msgavsi farglebis gamoyenebas, radganac „saxelmwifoebad“ segmentire-

ba misi funqciis optimizaciis saukeTeso gzaa. magram sxva qvesistemebi, magaliTad 

mecniereba Tu ekonomika, vrceldeba msoflios masStabiT. Sesabamisad, ukve SeuZ-

lebelia sazogadoebis, rogorc mTlianobis, SezRudva da misi moqceva teritori-

ul sazRvrebSi, Sedegad ki ukve aRar aris gonivruli mravlobiT ricxvSi saubari 

„modernul sazogadoebebze“. erTaderTi arsebiTi sazRvaria komunikaciuri qce-

vis sazRvari, anu gansxvaveba azrobriv komunkaciasa da sxva procesebs Soris. verc 

kapitalis kvlavwarmoebis gansxvavebuli gzebi da verc calkeuli qveynebis ganvi-

Tarebis gansxvavebuli doneebi ver iZleva sxvadasxva sazogadoebis erTmaneTisgan 

gamijvnis damajerebel safuZvels.10  

                         
8  O. Lattimore, Studies in Frontier History. The Hague and Paris: Mouton, 1962. 
9  N. Luhmann, The Differentiation of Society. New York: Columbia University Press, 1982. Sesabamisi 

semantikuri transformaciebis Sesaxeb ix. aseve: N. Luhmann, Gesellschaftsstruktur und Seman-
tik. 2 vols. Frankfurt: Suhrkamp, 1980-81. 

10  rasakvirvelia, ar iqneba didad sanugeSo am Sexedulebis arideba globaluri sis-
temisa da dedamiwaze arsebuli sxvadasxva sazogadoebrivi sistemis gamijvniT. es yo-
velive, ubralod, dagvabrunebda sazogadoebaTa ganmartebis amouxsnel 
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yvela komunikaciuri qcevis CarTva erT sazogadoebriv sistemaSi funqciona-

luri diferencirebis aucilebeli Sedegia. diferencirebis am formis gamoyenebiT 

sazogadoeba gadaiqceva globalur sistemad. struqturuli mizezebis gamo arc 

arsebobs sxva arCevani. msoflios cnebis fenomenologiuri mniSvnelobiT gaazre-

bis SemTxvevaSi, yvela sazogadoeba imTaviTve msoflio sazogadoebaa. TiToeuli 

sazogadoeba aucileblad komunicirebs im yovelives farglebSi, ris Sesaxebac mas 

SeuZlia komunicireba. miRebul mniSvnelobaTa erToblioba ayalibebs maT samya-

ros. Tumca, Tanamedroveobis pirobebSi, funqcionaluri diferencirebis Sedegad, 

SesaZlebelia mxolod erTi sazogadoebrivi sistemis arseboba. misi komunikaciuri 

qseli vrceldeba mTel dedamiwaze. igi moicavs yvela adamianur (anu azrobriv) ko-

munikacias. amdenad, Tanamedrove sazogadoeba aris msoflio sazogadoeba ori 

mniSvnelobiT. igi ayalibebs erT samyaros erTi sistemisaTvis; da axdens yvela 

msoflio horizontis integrirebas erTi komunikaciuri sistemis horizontis sa-

xiT. fenomenologiuri da struqturuli mniSvnelobebi erTmaneTs emTxveva. SesaZ-

lebel samyaroTa simravle warmoudgeneli gaxda. msoflios masStabis komunikaci-

uri sistema ayalibebs erTian msoflios, romelic moicavs yvela SesaZleblobas.11  

sazogadoebis Cemeuli cnebis ganmartebisas frTxilad avuare gverdi socia-

lur integraciasTan nebismier mimarTebas. es cneba ar gulisxmobs saerTo idento-

bas an saerTo Tavmoyvareobas (risi magaliTicaa erovnuli saxelmwifo). kerZod, 

modernuli sazogadoeba Tavsebadia cxovrebis pirobaTa uTanasworobis nebismier 

xarisxTan, ramdenadac amiT ar Seferxdeba komunikacia. TviTreferenciuli siste-

ma sakuTar Tavs gansazRvravs imis mixedviT, Tu rogor axdens igi Tavisi elemente-

bis Camoyalibebas da, amis meSveobiT, ganamtkicebs Tavissave sazRvrebs. sistemaTa 

TeoriaSi gansxvaveba sistemasa da garesamyaros Soris Caenacvleba warmmarTvel 

principTa Tu RirebulebaTa identobis tradiciul mniSvnelobas. informaciis aR-

qmisa da gadamuSavebis SesaZlebloba uzrunvelyofilia gansxvavebebiT da ara 

identobebiT. sistemasa da garesamyaros Soris arsebuli mkafio gansxvaveba SeiZ-

leba iyos ufro mniSvnelovani, vidre integraciis garkveuli xarisxi (rac ar unda 

igulisxmebodes amiT), radganac aRmocenebadi struqturebis Camosayalibeblad 

morfogenetikuri procesebi iyenebs swored gansxvavebebs da ara miznebs, Rirebu-

lebebsa Tu identobebs. 

                                                                             
problemebTan, rac teritoriul erTeulebTanaa dakavSirebuli. da Tu aRniSnuli 
problemis amoxsna mainc SesaZlebeli gaxdeboda raime saxis kriteriumis gamoyenebiT, 
Zneli iqneboda imis ganWvreta, Tu rogor miesadageboda es kriteriumi modernulobis 
tipobrivi niSnebis Cveneul gagebas. 

11  „msoflios“ cnebis Sesabamisi semantikuri transformaciis Sesaxeb, ix.: A. Koyré, From 
the Closed World to the Infinite Universe. Baltimore: Johns Hopkins University Press, 1957; I. Pape, Von 
den „möglichen Welten“ zur „Welt des Möglichen“: Leibniz im modernen Verständnis, in: Studia Leib-
nitiana, Suplementa I. Akten des internationalen Leibniz-Kongresses Hannover 1966, Vol. I. Wiesbaden: 
Steiner, 1968, 266-287.  



samarTlis Jurnali, #1, 2017 

 378 

misi gamokveTili sazRvrebis arsebobis pirobebSi, rac komunikaciur qcevas 

ganasxvavebs arakomunikaciuri faqtebisa da movlenebisagan, modernuli sazoga-

doeba ufro meti TvalsazrisiTaa socialuri sistema, vidre nebismieri tradici-

uli sazogadoeba. igi ufro metadaa damokidebuli TviTregulirebad proceseb-

ze, vidre nebismieri adreuli sazogadoeba. da swored es SeiZleba iyos erT-erTi 

mizezi, ris gamoc mas ar SeuZlia mimarTos sakmaod maRali xarisxis socialur in-

tegracias. 

dagegmva da evolucia 

dRemde verc erTma sazogadoebam ver SeZlo TviTorganizeba, anu sakuTari 

struqturebis SerCeva da maTi gamoyeneba wevrTa miRebisa Tu garicxvis wesebis 

saxiT.12 amdenad, SeuZlebelia nebismieri sazogadoebis dagegmva. es mtkiceba ar 

gulisxmobs mxolod imas, rom dagegmva ver aRwevs dasaxul miznebs, rom mas aqvs 

moulodneli Sedegebi an rom misi xarjebi aRemateba missave sargebels. dagegmvis 

pirveli dabrkoleba Seexeba dakvirvebisa da aRwerilobis problemebs. diferen-

cirebul sistemebze dakvirveba warmoaCens seriozul sirTuleebs. sistemaTa Te-

oretikosebi, Cveulebriv, siRrmiseuli dakvirvebisa da aRwerilobis pirobad va-

raudoben ierarqiul struqturebs.13 ierarqia, mocemul konteqstSi, brZanebaTa 

jaWvs ki ar aRniSnavs, aramed qvesistemis Camoyalibebis gardamavlobas. qvesiste-

mebs, Tanaxmad am wesisa, SeuZliaT ganviTardnen mxolod qvesistemis sazRvrebs 

SigniT. es molodini, garkveulwilad, SesaZloa realisturi iyos organizaciebis 

doneze. magram igi sakmaod ararealisturia mTeli sazogadoebisa da misi pirve-

ladi qvesistemebis doneze.14 diferencirebis arc erT models, iqneba es wodebis 

Tu funqciis Sesabamisi diferencireba, ar SeuZlia moaqcios qvesistemaTa Camoya-

libebis Semdgomi procesebi diferencirebis pirvelad sqemaSi. amitomac sazoga-

doebas aklia Tandayolili racionaloba, romelic saWiroa misi dakvirvebisTvis 

da, ufro metad, dagegmili cvlilebisTvis. 

sazogadoebis dagegmva aseve SeuZlebelia, radganac gegmaTa SemuSavebam da 

ganxorcielebam yovelTvis unda imoqmedos procesebis saxiT sazogadoebriv sis-

temaSi. sazogadoebis dagegmvis mcdeloba Seqmnida mdgomareobas, romelSiac da-

12  organizebis am koncefciis Sesaxeb ix.: N. Luhmann, „A General Theory of Organized Social 
Systems“, in: G. Hofstede and M.S. Kassem (eds.), European Contributions to Organization Theory. Assen 
and Amsterdam: Van Gorcum, 1976, 96-113.  

13  ix. Leeuwenberg, „Meaning of Perceptual Complexity“, in: D. E. Berlyne and K. B. Madsen (eds.), 
Pleasure, Reward, Preference: Their Nature, Determinants, and Role in Behavior. New York: Academic 
Press, 1973: 99-114. xelovnur sistemaTa warmoebis Sesaxeb, ix. aseve: Herbert A. Simon, The 
Sciences of the Artificial. Cambridge, Mass.: MIT Press, 1969.  

14  am problemasTan dakavSirebuli konkretuli SemTxvevis kargi gamokvlevisaTvis, ix.: 
Gunther Teubner, Organisationsdemokratie und Verbandsverfassung: Rechtsmodelle für politisch relevante 
Verbände. Tübingen: Mohr, 1978. 
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gegmva da qcevis sxva formebi Tanaarseboben da zegavlenas axdenen erTmaneTze. 

damgegmavebma unda gamoiyenon sistemis aRweriloba da, amgvarad, Semoitanon sis-

temis kompleqsurobis gamartivebuli versia sistemaSive. magram es Camoayalibeb-

da mxolod hiperkompleqsur sistemas, romelic Tavadve moicavs sakuTari kom-

pleqsurobis aRwerilobas. Semdgom sistema aRZravda reaqciebs im faqtis Sesaxeb, 

rom igi Tavadve Seicavs sakuTar aRwerilobas da amiT moaxdenda am aRwerilobis 

falsificirebas. damgegmavebi, Sedegad, iZulebulni iqnebian, ganaaxlon TavianTi 

gegmebi, rom kompleqsurobis gasaTvaliswineblad gaafarToon sistemis aRweri-

loba. damgegmavebs SeuZliaT mimarTon refleqsiur dagegmvas, ris safuZvelzec 

gaiTvaliswinebdnen reaqciebs sakuTar saqmianobaze. magram, faqtobrivad, maT Se-

uZliaT mxolod sistemis mexsierebaTa dawera da gadawera, risTvisac gamoiyene-

ben im martiv mowyobilobebs, romelTa uvnebelyofasac aucileblad moaxdenen 

sakuTarive saqmianobiT. 

yovelive zemoTqmuli, rasakvirvelia, ar krZalavs damgegmavTa moqmedebebs 

da moqmedebaTa dagegmvas. dagegmvis meSveobiT SegviZlia winaswar ganvsazRvroT 

resursebi da saqmianobebi da met-naklebad efeqtianad miviRoT gadawyvetileba 

Semdgomi gadawyvetilebebis wanapirobaTa Sesaxeb. amas SeuZlia gavlena moaxdi-

nos socialuri sistemis mdgomareobaze. Cven viciT, Tu rogor movagvaroT sawar-

moo gegmebi da saarCevno kampaniebi, Cven vgegmavT omebs (rasakvirvelia, mxolod 

TavdacviT omebs) da sadazRvevo sqemebs, saskolo kursebs, satransporto naka-

debs, mediaprogramebsa da sxva mraval saqmianobas. mcire sistemebSi, magram aseve 

did, organizebul socialur sistemebSic, SesaZleblobani SedarebiT maRalia, 

rom saqmianoba ganxorcieldes gegmis Sesatyvisad. Tumca es uciloblad ar gu-

lisxmobs, rom Sedegebi Seesabameba winaswar ganzraxvas. rasakvirvelia, arc is 

igulisxmeba, rom sazogadoeba, rogorc mTlianoba, viTardeba dagegmili mimar-

TulebiT.  

sazogadoebriv sistemas sakuTari struqturebis Secvla SeuZlia mxolod 

evoluciis meSveobiT. evolucia gulisxmobs TviTreferirebad kvlavwarmoebas 

da cvlis kvlavwarmoebis struqturul pirobebs variaciis, seleqciisa da stabi-

lizaciis meqanizmTa diferencirebiT.15 igi sazrdoobs normaluri kvlavwarmoe-

bidan deviaciebiT. msgavsi deviaciebi, zogadad, SemTxveviTia, Tumca, socialur 

sistemebTan dakavSirebiT, SesaZlebelia maTi ganzraxulad warmoeba. da mainc, 

evolucia moqmedebs miznisa da SorsmWvretelobis gareSe. mas SeuZlia Camoayali-

bos maRali kompleqsurobis sistemebi; SeuZlia, bolos da bolos, daujerebeli 

movlenebi gadaaqcios SesaZlebel movlenebad,16 ise, rom damkvirvebels am yve-

                         
15  ix.: A. G. Keller, Societal Evolution: A Study of the Evolutionary Basis of the Science of Society (2nd ed.). 

New Haven, Conn.: Yale University Press, 1931; D. T. Campbell, „Variations and Selective Relation in 
Sociocultural Evolution“, in: General Systems, Vol. 14, 1969: 69-85; K. E. Weick, The Social Psychology of 
Organizing. Reading, Mass.: Addison-Wesley, 1969. 

16  N. Luhmann, „The Improbability of Communication“, in: International Social Science Journal, Vol. 23, 
1981, 122-132.  
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lafris miCneva SeeZlos „progresad“ (Tu misive TviTreferenciuli procedurebi 

daarwmuneben mas amaSi). mxolod evoluciis Teorias SeuZlia axsnas struqturu-

li transformacia segmentaciidan stratifikaciisken da stratifikaciidan fun-

qcionaluri diferencirebisken, ramac daamkvidra dRevandeli msoflio sazoga-

doeba. da kidev erTxel: mxolod damkvirveblebs SeuZliaT amisi miCneva prog-

resad.17 

Tu postdarvinistul dekadebSi igrZnoboda aRfrTovaneba warmoSobisa (av-

torTan erTad) da evoluciis (avtoris gareSe) Sepirispirebis gamo, adamianuri 

evoluciis dagegmarebis ideam, organuli evoluciisagan gansxvavebiT, mogviane-

biT Caanacvla socialuri darvinizmis pirveli talRa.18 Tumca uaxles kvlevebSi 

mtkicedaa mxardaWerili dagegmvasa da evolucias Soris urTierTobis mesame sa-

xe. evolucia, Tavis mxriv, verasodes daigegmeba; es iqneboda contradictio in adiecto. 
magram TviTreferirebadma sistemam, romelic cdilobs dagegmvis STanTqmas, Se-

saZloa, daaCqaros sakuTari evolucia, radganac igi gadaiqceva hiperkompleqsu-

rad da aiZulebs Tavis Tavs, reagireba moaxdinos im gzebze, romlebiTac cdi-

lobs, gaumklavdes Tavissave kompleqsurobas. Tu es simarTlea, msoflio sazoga-

doeba daupirispirdeba im pirobebs, romlebSic meti ganzraxuli dagegmva gamoiw-

vevs met (da ufro swraf) ganuzraxvel evolucias.  

 

funqcionaluri diferencirebis paradoqsebi 

 
problemebi gamowveulia im xerxiT, romliTac xdeba sistemasa da garesamya-

ros Soris gansxvavebis gatareba. Sesabamisad, sazogadoebrivi sistemis yvela uki-

duresi problema pirdapiri an arapirdapiri Sedegia sistemebisa da garesamyaro-

ebis Sinagani diferencirebis mis mierve stimulirebuli gzisa. am TvalsazrisiT, 

Cvens sazogadoebaSi, es problemebi ganpirobebulia funqconaluri diferenci-

rebiT. isini evoluciuri ganviTarebis, da ara dagegmvis, Sedegebia da urTier-

TdakavSirebulia Tanamedrove cxovrebis yvela upiratesobasTan. Cven seriozu-

lad arc SegviZlia gvindodes Tanamedrove cxovrebis am pirobis Secvla; CvenTvis 

warmoudgenelia mis mier ganviTarebuli ZiriTadi sistemuri diferencirebis me-

Todis alternativa; da, nebismier SemTxvevaSi, ar SegviZlia davgegmoT Cveni sa-

zogadoebis diferencirebis tipis cvlileba. 

Tumca SegviZlia im sagangebo riskebis analizi, romelTac vawydebiT am tipis 

sazogadoebaSi. evolucia, rogorc ukve aRvniSne, aris SeuZlebeli mdgomareobis 

SesaZleblad gardaqmna mzardi „danaxarjebiT“. „sazogadoebis Secvlis“ winaswa-

                         
17  aRsaniSnavia, rom sityva „progresis“ (mxoloobiTSi) xmareba mxolod 1800 wlisTvis 

gadaiqca modurad, rac Tanamedrove sazogadoeba gaxda xilvadi da gamoiwvia TviT-
dakvirvebadi procesebi. ix.: R. Koselleck, „Fortschritt“, in: Geschichtliche Grundbegriffe. Historisches 
Lexikon zur politisch-sozialen Sprache in Deutschland, Vol. 2. Stuttgart: Klett-Cotta, 1975, 351-423 (384 ff.). 

18  Julian S. Huxley, Evolutionary Ethics. London: Oxford University Press, 1943; E. Jantsch (ed.), Design for 
Evolution. New York: Braziller, 1975. 
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ri survilis gareSe, SegviZlia gaviazroT urTierTobebi struqturebsa da maT-

gan gamomdinare problemaTa wyebas Soris. rogorc Cans, saxezea TviTwinaaRmde-

gobis meqanizmTa moqmedebac. magaliTad, funqcionaluri diferencireba gulis-

xmobs Tanasworobas, magram ayalibebs uTanasworobas. igi gulisxmobs Tanasworo-

bas, radgan diskriminireba SesaZlebelia martooden specialuri funqciebis Se-

sabamisad (magaliTad, skolebSi saswavlo moswrebisa da Semdgomi ganaTlebis per-

speqtivis mixedviT) da funqcionaluri diferencireba saukeTesod moqmedebs ma-

Sin, Tu TiToeul qvesistemaSi uzrunvelyofilia yvelas CarTuloba Tanaswori 

SesaZleblobis safuZvelze (gamoricxvis, „marginalizaciis“ Tavidan acilebiT). 

magram funqcionaluri diferencireba warmoSobs uTanasworobas, ramdenadac 

funqcionalur qvesistemaTa umetesoba (metadre ekonomikisa da ganaTlebis qve-

sistemebi) midrekilia gansxvavebaTa gazrdisaken. sawyis etapze arsebuli mcire-

di gansxvavebani — iqneba es krediti, saganmanaTleblo perspeqtivebi, aseve samec-

niero, saxelovnebo Tu politikuri „reputacia“ — bolosken gardaiqmnebian did 

gansxvavebebad, radganac funqcionaluri qvesistemebi gamoiyeneben gansxvave-

bebs, swored gansxvavebaTa meSveobiT axorcieleben sakuTar specifikur funqci-

ebs, da ukve aRarc arsebobs iseTi zemdgomi meqanizmi, rogoricaa stratifikacia, 

romelic axdens am procesis kontrolsa da SezRudvas. Sesabamisad, mTeli sazo-

gadoeba viTardeba mzardi uTanasworobis mimarTulebiT; igi axdens klasTa da 

regionTa Soris arsebul gansxvavebaTa akumulirebas da ver axerxebs am gansxva-

vebaTa gamoyenebas, Tu maTTvis funqciebis miniWebas, anu ar SeuZlia arsebiTad 

stratifikaciuli diferencirebis mdgomareobamde dabruneba. 

sxva magaliTi amgvari Tandayolili meqanizmisa, romelic SeiZleba TviTwi-

naaRmdegobaSi gadaizardos, SeiZleba aRweril iqnes danawevrebisa da rekombina-

ciis urTierTobis saxiT. es is SemTxvevaa, rodesac elementebi, romlebic adre 

miCneuli iyo bunebriv erTeulebad („individua“), gadaiqcnen gayofad erTeulebad, 

xolo maTi komponentebi iZlevian rekombinaciis SesaZleblobas. am SemTxvevaSi 

SegviZlia vifiqroT fizikis, qimiis Tu genetikuri biologiis miRwevebze, magram 

aseve adamianTa („individTa“) dayofaze rolebis, moqmedebebis an motivebis Sesa-

bamisad, rogorc Sedegze ekonomikuri diferencirebisa da organizebis ganviTa-

rebisa. es ganviTareba, aseve, funqcionaluri diferencirebis Sedegia. magram da-

nawevreba Tu dekompozicia ara marto iZleva rekombinaciis SesaZleblobas, ara-

med aseve saWiroebs urTierTdamokidebulebaTa kontrolis axal formebs. gamo-

calkevebul nawilakebs Tu motivebs (an Tundac gamartoxelebul adamianebs) Se-

uZliaT savsebiT moulodneli saxiT gaerTianeba. am problemas saTanadod ver 

afasebdnen; didi xnis ganmavlobaSi igi imaleboda sistemisa da garesamyaros gan-

sxvavebebis ukan. danawevreba da xelaxali gaerTianeba sistemaTa strategia iyo, 

xolo maT garesamyaroSi ganxorcielda urTierTdamokidebulebaTa cvlilebebi. 

ekonomikur warmoebaSi „socialuri Rirebulebis“ cnobili problema gamodgeba 

am viTarebis naTelsayofad. sistemebs, zogadad, SeuZliaT maTsave zemoqmedebeb-
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sa da SedegebTan dakavSirebuli calkeuli faqtebisa Tu movlenebis kontroli 

garesamyaroSi. magram aRar SeuZliaT urTierTdamokidebulebebis kontroli maT 

garesamyaroSi. rac ufro metad mivendobiT sistemebis naklebsavaraudo SesaZ-

leblobebs, miT ufro SevuwyobT xels axali da moulodneli problemebis warmo-

Sobas, romlebiTac waxalisdeba axal sistemaTa zrda, romlebic, Tavis mxriv, ga-

moiwveven urTierTdamokidebulebaTa Seferxebas, Seqmnian axal problemebs da 

moiTxoven kvlav axal sistemaTa Camoyalibebas. 

Tavis motyuebis mosaxerxebeli gzaa am problemaTa gadabraleba „kapitaliz-

misaTvis“. kapitalizmi, Tavis mxriv, sxva araferia, Tu ara sazogadoebrivi kavSi-

rebisgan ekonomikis sistemis diferencireba da araviTar SemTxvevaSi ar aris 

funqcionaluri diferencirebis erTaderTi magaliTi. „kapitalisturi sazoga-

doebis“ cneba aadvilebs struqturebis ganTavsebas im sistemaSi, romlis cvli-

lebac migviyvanda arakapitalistur sazogadoebamde, savaraudod, ukeTes sazo-

gadoebamde. Tumca, sistemaTa TvalsazrisiT, es sakmaod saTuo proceduraa, rad-

ganac dauSvebelia sistemis mTlianobis ganmarteba sistemis Sinagan specifikur 

struqturebze miTiTebiT, romelTa Semdgomi cvlilebac SesaZlebelia. sistemis 

mTlianoba aris sistemis TviTreferireba, misi cvlileba ki yovelTvis moiTxovs 

moqmedebas „sistemis“ SigniT, da ara mis sawinaaRmdegod. 

 
evolucia funqcionaluri qvesistemebis doneze 

 
Cemi argumenti SeiZleba Sejamdes ori mtkicebiT: (1) funqcionalurad dife-

rencirebuli msoflio sistema savaraudod Zirs uTxris Tavissave winapirobebs; 

da (2) dagegmva ver Caenacvleba evolucias — piriqiT, ufro damokidebulad gvaq-

cevs daugegmav evoluciur ganviTarebebze. Tu marTlac asea, Semdgomi evoluci-

is perspeqtivebi imsaxurebs xelaxal ganxilvas. 

SesaZlebelia biologiuri evoluciis gangrZobiTi procesebis arseboba ada-

mianTa organizmebis doneze, maTi garesamyaros saxiT sazogadoebisa da kultu-

ris miCnevis pirobebSi. es ar aris Cemi Tema. zogadad, socialuri sistemebi gane-

kuTvnebian wesrigis evoluciis ara gviandel Stos, aramed gansxvavebul dones. 

Tu yvela saxis socialuri sistema dRes miekuTvneba erT msoflio sazogadoebas, 

evoluciis Teoria axal problemas upirispirdeba: sociokulturuli evoluciis 

done warmodgenilia mxolod erTi sistemiT. aRar arsebobs bevri sazogadoeba, 

romelTaganac evolucia amoarCevda warmatebulebs. erTsistemiani evolucia: 

nuTu es SesaZlebelia? da nuTu es SesaZlebelia destruqciis TiTqmis aSkara per-

speqtivis gareSe? am situaciaSi erTi alternativa saWiroebs Semdgom ganxilvas. 

funqcionaluri diferencireba ayalibebs erTgvar TviTreferirebad avtonomias 

funqcionaluri qvesistemebis doneze. wesrigis am tips, mas Semdeg rac igi miRwe-

ulia, SeuZlia safuZveli daudos evoluciur procesebs mocemul qvesistemaTa 

doneze. sazogadoebrivi sistemis zogad farglebSi SeiZleba arsebobdes evolu-
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ciur ganviTarebaTa simravle. aRmocendeba ekonomikis qvesistema, mecnierebis 

qvesistemac, iseve, rogorc, SeZlebisdagvarad, sxva qvesistemebi — TiToeuli 

maTgani ki sxvebs miiCnevs garesamyarod sakuTari evoluciisTvis. msoflio sazo-

gadoebis sistema uzrunvelyofs sakmarisad moSinaurebul „Sinagan garesamya-

ros“ Tavisi Sinagani evoluciebisTvis, maSin, rodesac uSualod misi evolucia 

met-naklebad damokidebuli xdeba am Sinagani garesamyaros evoluciuri procese-

bis Sedegze.  

faqtobrivad, Tu gadavxedavT Sesabamis literaturas, aRmovaCenT mxolod 

ramdenime mcdelobas funqcionalur sferoTa istoriisa da ganviTarebis rekon-

struqciisaTvis im cnebebis gamoyenebiT, romlebic evoluciis darviniseul Teo-

riazea dafuZnebuli.19 TiToeul qvesistemas SeuZlia danergos kvlavwarmoebis 

sakuTari TviTreferenciuli xerxi — magaliTad, sakmarisad likviduri kapita-

lis kvlavwarmoeba ekonomikaSi an samarTlebrivi „saqmeebis“ kvlavwarmoeba sa-

marTlis qvesistemaSi — da, amdenad, ipovos kvlavwarmoebis Tavisi xerxidan ga-

daxvevisTvis saWiro gzebi, variaciis, seleqciisa da restabilizaciis procesebis 

ganxorcielebiT. sxvadasxva qvesistemaSi SeiZleba arsebobdes gansxvavebuli „aq-

seleratori“, — magaliTad, krediti ekonomikis sistemaSi, kanonmdebloba samar-

Tlis sistemaSi, — rac zrdis struqturuli transformaciis Sansebsa da siswra-

fes. aman SeiZleba „gazardos“ mTeli sistemis „adaptirebis unari“,20 magram es su-

lac ar iZleva sazogadoebis sistemasa da mis bunebriv da adamianur garesamyaros 

Soris sicocxlisunariani urTierTobis garantias. 

19  ekonomikis Sesaxeb, ix.: A. A. Alchian, „Uncertainty, Evolution, and Economic Theory“, in: Journal of 
Political Economy, Vol. 58, 1950, 211-221; J. Spengler, „Social Evolution and the Theory of Economic 
Development“, in: H. R. Barringer, G. I. Blanksten and R. W. Mack (eds.), Social Change in Development 
Areas: A Reinterpretation of Evolutionary Theory. Cambridge, Mass.: Schenkman, 1965, 243-272; H. Riese, 
„Schritte zu einer ökonomischen Theorie der Evolution“, in: B. Gahlen and A. E. Ott (eds.), Probleme der 
Wachstumstheorie. Tübingen: Mohr-Siebeck, 1972, 380-434; K. Boulding, „Toward the Development of a 
Cultural Economics“, in: L. Schneider and Ch. Bonjean (eds.), The Idea of Culture in the Social Sciences. 
Cambridge: Cambridge University Press, 1973, 47-64 (55 ff.); R. R. Nelson and S. G. Winter, „Toward an 
Evolutionary Theory of Economic Capabilities“, in: American Economic Review, Vol. 62, 1973, 440-449.  
mecnierebis sistemis Sesaxeb, ix.: P. Caws, „The Structure of Discovery“, in: Science, Vol. 166, 
1969: 1375-1380; D. C. Dennett, Content and Consciousness. London: Routledge and Kegan Paul, 1969; J. 
A. Blachowitz, „Systems Theory and Evolutionary Models of the Development of Science“, in: Philosophy 
of Science, Vol. 38, 1971, 178-199; St. Toulmin, Human Understanding. Vol. I. Oxford: Clarendon, 1972; 
D. T. Campbell, „Evolutionary Epistemology“, in: P. A. Schilpp (ed.), The Philosophy of Karl Popper. La 
Salle, Ill.: Open Court, 1974, 412-463. 
samarTlis sistemis Sesaxeb, ix.: H. Cairns, The Theory of Legal Science. Chapel Hill, N.C.: Uni-
versity of North Carolina Press, 1941: 29 ff.; R. D. Schwartz and J. C. Miller, „Legal Evolution and Societal 
Complexity“, in: The American Journal of Sociology, Vol. 70, 1964, 159-169; N. Luhmann, „Evolution des 
Rechts“, in: id., Ausdifferenzierung des Rechts. Frankfurt: Suhrkamp, 1981. 

20  „adaptirebadi zrdis“ evoluciuri cvladis mniSvnelobiT, rac emsaxureba A funqcias
parsonsis TeoriaSi.  
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nebismier SemTxvevaSi, evolucia araprognozirebadia. gancalkevebuli, mag-

ram urTierTdamokidebuli evoluciebi diferencirebuli sazogadoebis gansxva-

vebul funqcionalur sferoebSi kidev ufro gaaZlierebs am araprognozirebado-

bas. maTi damoukidebloba gamoiwvevs ufro maRali donis ganusazRvrelobas mo-

mavalTan dakavSirebiT. es, adrindelTan SedarebiT, metad mniSvnelovnad saxavs 

movlenebze dakvirvebis Cveneuli unaris gaZlierebas. 

TviTaRwerilobani da Teoriebi rogorc sistemis nawili 

TviTreferirebad sistemebs, rogorc amas Tavad terminic gulisxmobs, SeuZli-

aT sakuTar TavSi moaqcion TavianTive aRweriloba. am TviTaRwerilobaTa formuli-

reba SesaZlebelia kompleqsurobis gansxvavebul doneebze: magaliTad, am sistemebs 

SeuZliaT sakuTari Tavis „identificireba“ maTsave gamartivebul gamosaxulebas-

Tan. an maT SeuZliaT gamoiyenon strategiuli gansxvaveba sakuTar Tavze miTiTebis-

Tvis, ris drosac mimarTaven gansxvavebis erT da ara sxva mxares.21 maT SeuZliaT sa-

kuTari Tavis „kompleqsurad“ aRqma, aseve orientireba sakuTari kompleqsurobisa-

ken — ris drosac „kompleqsuroba“ gulisxmobs informacias informaciis naklebo-

bis Sesaxeb, rac aucilebeli iqneboda sruli gaazrebisa da kontrolisaTvis.22 Tum-

ca sistemebs ar SeuZliaT TavianTive gamosaxva da isini verasodes SeZleben sakuTa-

ri Tavis obieqtebad gadaqcevas. swored am mosazrebebiT ganisazRvreba TviTdakvir-
vebis cneba. 

socialuri sistemebi, rasakvirvelia, individebisagan gansxvavebiT, ar ganekuT-

vnebian TviTcnobier erTeulebs. sazogadoebebs ar gaaCniaT koleqtiuri suli, ro-

melic sakuTari TavisTvis xelmisawvdomi iqneboda introspeqciis meSveobiT. TviT-

dakvirvebam socialuri sistemebis doneze unda gamoiyenos socialuri komunikacia. 

TviTdakvirvebadi komunikacia mimarTulia sistemisaken, romlis warmoebaca da 

kvlavwarmoebac swored komunikaciis meSveobiT xorcieldeba. am mniSvnelobiT, 

TviTdakvirveba moiTxovs TviTreferenciul komunikacias, romelic erTdroulad 

mimarTulia komunikaciuri sistemisaken da aseve sakuTari Tavisken — rogorc siste-

mis nawilisken. 

garkveul doneze, sxvadasxva funqcionalur seqtorSi modernul sazogadoebas 

ukve ganviTarebuli hqonda Teoriebi, rogorc TviTdakvirvebis instrumentebi. meT-

vramete saukunis ganmavlobaSi evropulma sazogadoebam aRiara identobisa da wes-

rigis axali centraluri problemebi, romlebic aRmocenda sxvadasxva funqciona-

lur qvesistemaSi. am problemaTa gadaWra martooden stratifikaciis meSveobiT ve-

Rar moxerxdeboda. aseTma dakvirvebam ganapiroba identobis problemebze fokusi-

rebuli axali saxis Teoriis Camoyalibeba, Teoriuli refleqsiis axali saxeobis gan-

21  gansxvavebebsa da indikatorebze dafuZnebuli logikis Sesaxeb, ix.: G. Spencer-Brown, 
Laws of Form (2nd ed.). London: Allen & Unwin, 1971. 

22  „kompleqsurobis“ amgvari gagebis Sesaxeb, ix.: H. Atlan, Entre le cristal et la fumée: Essai sur 
l’organisation du vivant. Paris: Seuil, 1979, 74 ff. 
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viTareba, romelic axdenda sakuTari Tavis diferencirebas funqcionaluri dife-

rencirebis Sesatyvisad. politikuri refleqsiis centrSi unda moqceuliyo suvere-

nuli Zalauflebis problema, misi unari yvela SesaZlo konfliqtis gadaWrisa da, 

amisda miuxedavad, misi araTviTneburi buneba. xsnis saxiT daisaxa konstituciuri 

saxelmwifo. Semecnebis Teoria aRmoCnda subieqturi Semecnebisa da obieqturi rea-

lobis gancalkevebis problemis winaSe. gansxvavebuli mosazrebebi iqna warmodgeni-

li saRi azris filosofosTa (klod bufie, Tomas ridi, devid hiumi) da transcenden-

talizmis mier. erovnuli da saerTaSoriso ekonomika moiTxovda sakuTar Teorias, 

romelic yuradRebas gaamaxvilebda warmoebaze, gacvlasa Tu miwodebaze, rogorc 

ekonomikur saqmianobaTa integraciis ZiriTad modelebze. samarTlis Teorias unda 

eRiarebina is faqti, rom samarTlis mTlianoba ganpirobebulia samarTlebrivi ga-

dawyvetilebebiT da, amdenad, im samarTlebrivi normebiT, romlebic, Tavis mxriv, 

aregulireben samarTlebrivi normebis warmoebas. apelireba bunebiT samarTalze 

unda Canacvlebuliyo „pozitiuri samarTlis filosofiiT“ (foierbaxi) an wminda is-

toriuli safuZvlebiT (savini). sakmaod moduri gaxda siyvarulis Teoria, romelic 

pasuxismgeblobas sakuTari problemebisTvis akisrebda uSualod siyvarulsve (da 

ara mSoblebs, qmrebs Tu sxva garegan faqtorebs) da gamosavlad miiCnevda qorwine-

bas. ganaTlebisTvis centraluri problema iyo gansxvaveba adamianur srulyofile-

basa da adamianur sargeblianobas Soris, romelic gadaiWra, an Sesustda mainc, indi-

vidis axali cnebis meSveobiT. 

SesaZlebelia STambeWdavi paralelebis mikvleva sxvadasxva funqcionalur qve-

sistemaSi kvazimecnierul TviTdakvirvebaTa am pirvel talRebs Soris. yvela zemo-

naxsenebi Teoria Seexeboda refleqsiur safuZvlebs (samarTlis dafuZneba samar-

Talze, ganaTlebisa — ganaTlebaze, siyvarulisa — siyvarulze) da maTi Sesabamisi 

qvesistemebis TviTreferenciul avtonomias. amgvari mniSvnelobiT maT SeeZloT 

universaluri, msoflios masStabis moqmedebaze pretenziis qona. diferencirebis 

Semdeg maT CamouyalibdaT gansxvavebuli motivebi Sinagani variaciis, kritikisa da 

cvlilebisaTvis. moyolebuli kantidan vidre poperamde, adam smiTidan vidre kein-

samde, humboldtidan vidre dilTeimde, foierbaxidan vidre kelzenamde, konstitu-

ciuri saxelmwifos Teoriidan vidre socialuri saxelmwifos Teoriamde, ganxorci-

elda met-naklebad radikaluri cvlilebebi. magram verc es paralelebi gaxda xil-

vadi da verc am Teoriebma SeZles TviTreferirebadi struqturis ganviTareba, rom-

liTac SesaZlebeli iqneboda maTi piradi Sedegebis aRricxva maTsave funqciona-

lur qvesistemebSi. 

erTi saintereso gamonaklisia siyvaruli. meTvramete saukunisTvis, da SesaZ-

loa ufro adrec, vnebiani siyvarulis semantika asaxavda Tavissave Semawuxebel ze-

gavlenas namdvil sasiyvarulo urTierTobebze. sakiTxavi siyvarulis Sesaxeb ga-

nawyobs siyvarulisTvis, wamoSlis eWvebs, warmoSobs araavTentikur grZnobebs da 

meoradi emociebis gacnobierebas.23 siyvarulis kodi axdens kvlavSeRwevas24 sakuTar 

                         
23  R. Girard, Mensonge romantique et vérité romanesque. Paris: Grasset, 1961. 
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sferoSi da misi kulturuli imperativebi gadaiqceva sasowarkveTil, TviTmebrZol 

normebad, romelTa gamoyeneba mainc aucilebelia urTierTobebis sasiyvarulo ur-

TierTobebad gansazRvrisaTvis. 

drodadro msgavsi argumentebis aRmoCena SesaZlebelia sxva sferoebSic. savi-

ni, magaliTad, ewinaaRmdegeba pozitiuri samarTlis Teorias im mizeziT, rom igi, mi-

si Seswavlisa da gamoyenebis SemTxvevaSi, Zirs gamouTxris xalxis ndobas da gamoiw-

vevs swraf samarTlebriv cvlilebebsa da legitimurobis rRvevas.25 uCinari xelis 

xilvadiT Canacvlebisas keinsiseuli dagegmva SeiZleba aseve kontrproduqtiuli 

gaxdes. magram msgavsi refleqsiebi kvlavSeRwevis Sesaxeb iSviaTia da midrekilia 

wesrigis ganadgurebis an remistifikaciisaken. saerTo jamSi, pretenziam „mecnie-

rul“ safuZvlianobaze gamoricxa TviTreferirebisa da cirkularuli azrovnebis 

Ria dasaSveboba. 

Tumca mecnierebis Teoria dResdReobiT, Tavis mxriv, ganicdis cvlilebas na-

turalizebuli (neirofsiqologiuri, biologiuri, kibernetikuli, sociologiuri) 

epistemologiis mimarTulebiT, romelic axdens TviTreferenciuli struqturebis 

inkorporirebas.26 universaluri mecnieruli Teoriebi iyeneben cnebebs, romlebic 

aseve mimarTulia mecnierebisa da cnobierebisken — cnebebs, rogorebicaa: sistema, 

evolucia, komunikacia, kompleqsuroba, sazrisi. am Teoriebs, ubralod, ar SeuZli-

aT aicilon imis aRiareba, rom isini piradad aRmoCndebian im obieqtTa samyaroSi, 

romelsac Tavadve aRweren. mravali logikuri da meTodologiuri gafrTxilebis 

miuxedavad, TviTreferirebad sistemaTa aRiareba dawyebulia. 

am wminda Teoriul wiaRsvlebs ar mohyveba elviseburi „praqtikuli“ Sedegebi. 

Tumca maT SeuZliaT Secvalon is meTodebi, romlebiTac sazogadoebrivi sistema ga-

moiyenebs Teoriebs TviTdakvirvebis instrumentebad. modernuli sazogadoebis so-

cialuri struqtura da semantika evropaSi aRmocenda. maTi Tanamedrove forma evo-

luciuri transformaciis Sedegia, calkeuli regionaluri da istoriuli garemoe-

bebis gamoyenebiT. evropuli safuZvlis gavlena inarCunebs Zalas, rac kidev ufro 

TvalsaCinod warmoaCens im faqts, rom es tradicia ar gvTavazobs sazogadoebis 

adekvatur Teorias. daaxloebiT asi wlis ganmavlobaSi amasTan dakavSirebiT dagro-

vili masala ucvlelia. karl marqsis (1818-1883) Teoriis TiTqmis warmoudgeneli 

aRorZineba amtkicebs am Teziss. nawilobrivi struqturebi gamoiyeneba mTeli siste-

mis „kapitalistur“, „industriul“ Tu „postindustriul“ sazogadoebad daxasiaTe-

24  „Re-entry“ – „kvlavSeRweva“, „kvlavSetana“ spenser-brauniseuli mniSvnelobiT. ix.: G. 
Spencer-Brown, Laws of Form (2nd ed.). London: Allen & Unwin, 1971. 

25  F. C. von Savigny, Vom Beruf unserer Zeit für Gesetzgebung und Rechtswissenschaft. Heidelberg: Mohr 
und Zimmer, 1814, reprint, Darmstadt: Wissenschaftliche Buchgesellschaft, 1959. 

26  W. S. McCulloch, Embodiments of Mind. Cambridge, Mass.: MIT Press, 1965; D. T. Campbell, „Evo-
lutionary Epistemology“, in: P. A. Schilpp (ed.), The Philosophy of Karl Popper. La Salle, Ill.: Open Court, 
1974: 412-463; H. von Foerster, Observing Systems. Seaside, Cal.: Intersystems, 1980; H. R. Maturana and 
F. J. Varela, Autopoiesis and Cognition: The Realization of the Living. Dordrecht: Reidel, 1980; K. Knorr, 
The Manufacture of Knowledge. Oxford: Pergamon Press, 1981; N. Luhmann, „Die Ausdifferenzierung von 
Erkenntnisgewinn: Zur Genese von Wissenschaft“, in: N. Stehr and V. Meja (eds.), Wissenssoziologie. 
Opladen: Westdeutscher Verlag, 1981: 102-139. 
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bisTvis. evolucia gaazrebulia rogorc istoriuli „procesi“, Tumca evoluciis 

Teoria ganixilavs mxolod struqturul cvlilebebs (da ara procesebs!). TviTre-

ferireba, meore mxriv, gamoketilia „subieqtSi“, ris Sedegadac garemomcveli „sam-

yaro“ asimetriuli teqnologiuri eqspluataciis gankargulebaSia. advilia am se-

mantikur mowyobilobaTa urTierTdamokidebulebis danaxva; isini erT mxares arse-

buli naklovanebebis aRmofxvras cdiloben meore mxares mimarTuli gadametebuli 

SefasebebiTa da varaudebiT. isini ubiZgeben sazogadoebas teqnikuri da humanistu-

ri gaumjobesebis am ormagi mimarTulebisaken; magram ver axerxeben Teoriuli kon-

struqciis gamomuSavebas TviTdakvirvebisTvis. 

sistemaTa Teorias aqvs konkretuli SesaZlebloba TviTdakvirvebis instru-

mentTa gaumjobesebisTvis, rac gulisxmobs sazogadoebis Sesaxeb komunicirebas sa-

zogadoebaSi. es aris saerTaSoriso ena, rac ar Seqmnila specifikuri interesebis 

dasacavad. winaaRmdeg gabatonebuli mosazrebisa, sistemaTa Tanamedrove Teoriis 

interess ganekuTvneba ara identoba — aramed gansxvaveba, ara kontroli — aramed av-

tonomia, ara statikuri — aramed dinamikuri stabiluroba, ara dagegmva — aramed 

evolucia. sul mcire, saxezea aRsaniSnavi miRwevebi, romelTa meSveobiTac xdeba sis-

temaTa Teoriis TvalTaxedvis cvlileba am mimarTulebiT. Tumca es mxolod msof-

lio sazogadoebis qvesistemis qvesistemebis qvesistemebSi arsebuli ganviTarebania. 

rTulia imis danaxva, Tu rogor SeiZleba maTi gadaqceva saerTo enad sazogadoebri-

vi TviTdakvirvebis procesisTvis.27 Semdgom amisa, sistemaTa Teoria, romelic Tavis 

mxriv ibrZvis evropuli tradiciis gavrcelebuli moZRvrebebis dasaZlevad, Tavad-

ve xdeba ufro kompleqsuri (da ara, ubralod, ufro rTuli — modelebisa Tu cvla-

debis TvalsazrisiT). Sefaseba da gagebac ki rTuldeba. da bolos, nacvlad um-

niSvnelovanesi problemebis amonaxsnebisa, saxezea mxolod ganmeorebiTi mtkicebani 

damaimedebeli perspeqtivebis gareSe. zemoTqmulis gaazrebis Sedegad, warmateba 

sakmaod saTuoa. meore mxriv, SegviZlia davinaxoT momxibvleli SesaZleblobani 

gonivrulobis umaRlesi safexuris wvdomisa. es ki amJamad erTgvar stoikur simtki-

ces moiTxovs Sromis gasagrZeleblad da „formulirebebis sawarmoeblad“ — nec spe 
nec metu. SesaZloa, aman warumatebladac Caiaros, magram me sulac ar mimaCnia es sasa-

cilod. 

inglisuridan Targmna laSa bregvaZem 

TinaTin wereTlis saxelobis  

saxelmwifosa da samarTlis 

institutis direqtori 

27  politikis sistemaSi arsebuli analogiuri situaciisaTvis, ix. aseve: N. Luhmann, Po-
litische Theorie im Wohlfahrtsstaat. Olzog, München, 1981. 
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franc fon listi
1 

saqarTvelos respublikis saerTaSorisosamarTlebrivi  
statusi

2 

saqarTvelosa da germanias Soris sisxlis samarTlis sferoSi arsebul 

samecniero kontaqtebs gansakuTrebiT didi tradicia aqvs. franc fon lis-
tis samarTlebrivi daskvna saqarTvelos demokratiuli respublikis saer-
TaSorisosamarTlebrivi statutis Sesaxeb am istoriuli TanamSromlobis, 

SeiZleba iTqvas, iuridiuli dasawyisia. germania iyo pirveli saxelmwifo, 
romelmac 1991 wels saqarTvelos damoukidebloba aRiara. Tumca, Tu isto-

rias ufro Sors gadavxedavT, jer kidev 1918 wlis 10 ivniss germaniam axlad 
dabadebuli saqarTvelos respublika erT-erTma pirvelma defaqto aRiara. 

swored am movlenebs aRwers cnobili germaneli profesori sisxlis samar-
Talsa da saerTaSoriso samarTalSi franc fon listi Tavis samarTlebriv 

daskvnaSi saqarTvelos Sesaxeb da ganmartavs, rom saqarTvelo „sruliad 
damoukidebel, Tavisufal da suverenul saxelmwifod“ unda CaiTvalos. es 
istoriuli dokumenti aqamde berlinis saxelmwifo biblioTekaSi inaxeba da 

1918 wlis 8 agvistoTi aris daTariRebuli. tradiciulad, es naSromi moxse-
niebulia qarTvel iurist-mkvlevarTa naSromebSi, romlebic germanul uni-

versitetSi TavianT disertaciebze muSaoben, radganac qarTuli samarTlis 
istoriisTvis es mniSvnelovani dokumenti am dromde mxolod germanuli 

enis mcodneTaTvis iyo xelmisawvdomi. droa, rom am daskvniT qarTveli iu-
ristebi da studentebic dainteresdnen, radganac igi imdroindel dasav-

leTis qveynebSi saqarTvelos samarTlebrivi istoriis codnasa da misdami 
interess naTlad aCvenebs. miuxedavad imisa, rom saqarTvelos demokrati-
ul respublikas da mis de iure aRiarebas ruseTTan urTierTobebis konteq-

stSi ganixilavdnen, masTan urTierTobis gafuWebis Tavidan asacileblad, 
franc fon listi axerxebs, detalurad ganixilos saqarTvelos saerTaSo-

risosamarTlebrivi statusi da midis daskvnamde, rom „faqtebis normatiu-
li Zalis“ Sedegad igi sruliad damoukidebeli saxelmwifo gaxda. iseTi 

cnobili iuristis mosazrebas, rogoric franc fon listi iyo, xeli unda 

1  mTargmnelis SeniSvna: franc fon listi (1851-1919) iyo gisenis, marburgisa da hales 
universitetebis, mogvianebiT ki berlinis universitetis sisxlis samarTlisa da 
saerTaSoriso samarTlis profesori. igi iTvleba germanuli sisxlis samarTlis so-
ciologiuri skolis damaarsebelad. germanuli sisxlis samarTlis garda, sadac igi, 
gansakuTrebiT, sasjelis miznebs ikvlevda, man saerTaSoriso samarTlSic mniSvne-
lovani wvlili Seitana. misi wigni „saerTaSoriso samarTlis saxelmZRvanelo“, ro-
melic 1898 wlidan 1919 wlamde TerTmetjer gamoica, saxelmwifoTa intensiur integ-
racias uWerda mxars. 

2  Targmani Sesrulebulia Semdegi gamocemidan: Franz von Liszt: „Die völkerrechtliche Stellung 
der Republik Georgien“, Österreichische Zeitungs- und Druckerei -A.G., Wien, III., Rüdengasse 11, 1918. 
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Seewyo evropul qveynebSi saqarTvelos suverenitetisadmi pativiscemis 

zrdisa da saqarTvelos damoukideblobis aRiarebisTvis (daviT CixlaZe)3. 

 

daskvna 

berlini 
manuskriptad dabeWdili 

 

arsebuli faqtobrivi monacemebiT, romlebic yoveldRiur pre-

saSi ibeWdeba da qarTuli mxaris mier mowodebuli cnobebiT, dadge-

nilad unda iqnes miCneuli, rom, udavo saerTaSorisosamarTlebrivi 
principebis mixedviT, saqarTvelo dRes damoukidebeli, yvela mxriv 
Tavisufali saxelmwifoa da danarCeni saxelmwifoebis mier misi 
formaluri aRiarebis ufleba eWvgareSea. 

 
I. saqarTvelos samarTlebrivi mdgomareoba msoflio omis dawyebamde 

 

SeiZleba Seiqmnas warmodgena, rom dRes, roca msoflio omma warsulTan yve-

la kavSiri TvalnaTliv gawyvita da sruliad axali mdgomareoba Seqmna, saqarTve-

los uZvelesi istoriisa da misi ruseTTan urTierTobebis mimoxilva drois fu-

Wad flangvaa. warsulze Tvalis gadavleba naTels xdis, rom axlaxan miRweuli 

damoukidebloba arafers niSnavs, garda samarTlebrivi mdgomareobis xelaxla 

aRdgenisa, romelic rusuli mxaris mier xelSekrulebis darRveviTa da Zalado-

biT iqna warTmeuli. Cemi poziciis warmoCenisas veyrdnobi anonimur werils „sa-

qarTvelo da msoflio omi“ da m. wereTlis mier mogvianebiT, 1917 wels, gamoce-

mul vrcel naSroms „saqarTvelos uflebebi“ (gamomcemloba „axali orienti“). 

XVIII saukunis dasasruls saqarTvelo ori samefosa da sxvadasxva samTavros-

gan Sedgeboda (aRmosavleT saqarTveloSi — qarTlisa da kaxeTis samefoebi, da-

savleT saqarTveloSi — imereTis samefo da samegrelos, guriis, afxazeTisa da 

svaneTis samTavroebi). isini patara da sust qarTul saxelmwifoebriv warmonaq-

mnebs warmoadgendnen, romlebsac ufro Zlieri mezobeli xalxebi, sparselebi da 

Turqebi, xSirad sastikad emuqrebodnen.  XVIII saukunis 80-iani wlebidan erovnu-

li Tavisuflebis SesanarCuneblad isini rusuli proteqtoratis qveS moeqcnen. 

aRmosavleT saqarTvelom am mxriv ufro meti nabiji gadadga, ris safuZvelsac 

erekle mefesa da ruseTis imperator ekaterine meores Soris 1783 wlis 24 ivliss 

(Zveli stiliT) dadebuli xelSekruleba qmnida (dabeWdilia wereTelTan, gv. 3); 

dasavleT saqarTvelosTan dadebul umniSvnelovanes xelSekrulebebs 1804 wels 

imereTis mefis, solomon meoris, imperator aleqsandre pirvelTan dadebuli 

xelSekruleba miekuTvneba. yvela es dokumenti Tavisi SinaarsiT mfarvelobiTi 

                         
3  berlinis humboldtis universitetis doqtoranti. 
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xasiaTisaa. isini saqarTveloze ruseTis xelisuflebis uzenaesobas da mis suve-

renitets avrceleben, qarTul saxelmwifoebs ruseTis vasalur saxelmwifoebad 

aqceven da ruseTs saqarTvelos sagareo mtrebis winaaRmdeg iaraRiT daxmarebaSi 

avaldebuleben; amave dros, saqarTvelos mmarTvelobisa da kanonmdeblobis Sida 

damoukidebloba, aseve eklesiuri cxovreba xelSeuxebeli darCa. 

rusulma mxarem proteqtorati saqarTveloze uSualo batonobad myisierad 

„gadaaqcia“. aseTi mcdelobebi aRmosavleT saqarTveloSi jer kidev XVIII saukune-

Si daiwyo. radganac imperator pavle pirvelsa da erekle mefis vaJ giorgi me-

Tormetes Soris molaparakebebi sasurveli SedegiT ar dasrulda (Sead. wereTe-

li, gv. 9), pavle pirvelis 1801 wlis 18 ianvris da aleqsandre pirvelis imave wlis 

12 seqtembris manifestebiT aRmosavleT saqarTvelo ruseTs SeuerTda, peter-

burgSi qarTveli warmomadgenlebis protesti ki ugulebelyofil iqna. danarCen 

qarTul saxelmwifoebSic igive scenari ganviTarda. qarTveli xalxis winaaRmde-

goba yvelgan iqna daZleuli, xelSekrulebebiT garantirebuli avtonomia aRmo-

ifxvra da igi yvela sferoSi rusuli mmarTvelobiT Canacvlda. 1914 wlisTvis sa-

qarTvelos darCenili teritoriac ruseTis guberniis nawili gaxda. 

am viTarebis samarTlebrivi Sefasebisas SeiZleba sxvadasxva azri warmoiS-

vas. yvelaze Sors qarTveli nacionalistebi midian, romlebic 1783, 1804 da a.S. 

wlebis ruseTis mier darRveul xelSekrulebebs Zaladakargulad miiCneven. Sesa-

bamisad, 1783 wlamde arsebul samarTlebriv mdgomareobas ubrundebian da saqar-

Tvelos sruliad damoukidebul suverenul saxelmwifod aRiareben. amasTan, isi-

ni am saukunis pirvel wlebSi momxdar or faqts eyrdnobian: pirveli 1906 wlis no-

emberSi bruselSi ernest nisis daskvnaa, romliTac man ruseTis winaaRmdeg qar-

Tvelebis SeiaraRebuli amboxeba marTlzomierad aRiara (saqarTvelo da msof-

lio omi, gv. 69); am daskvnis Sesabamisia meore faqti — Sveicariuli federaciuli 

sasamarTlos ganaCeni, romliTac ruseTs amboxebaSi monawile qarTvelebis gada-

cemaze uari eTqva; aseve, peticia, romelic qarTvelma xalxma haagis samSvidobo 

konferencias 1907 wels gaugzavna. rogorc qarTuli mxare amtkicebs, haagis kon-

ferenciam sakiTxis arsebiTi ganxilvisgan mxolod formaluri mizezebis gamo Se-

ikava Tavi. sxva garemoebebis gauTvaliswineblad, zemoxsenebuli argumentaciis 

sisuste dasturdeba im faqtiT, rom qarTuli argumentacia mxolod Worebze iyo 

dafuZnebuli, rasac wereTeli 83-e gverdze xazgasmiT aRniSnavs. SemdgomSi qar-

Tuli mxridan warmodgenil iqna mosazreba, rom 1783 wlis da Semdgomi wlebis 

xelSekrulebebi samarTlebrivad arasodes yofila gauqmebuli da isini jer ki-

dev ZalaSia. Sesabamisad, saqarTvelo, rogorc nawilobriv suverenuli saxelmwi-

fo, ruseTis mfarvelobis qveS imyofeba. ramdenadac me vxedav, qarTveli mwerle-

bi, pirveli mosazrebis gverdiT meore mosazrebasac araerTgzis iziareben, Tum-

ca isini urTierTgamomricxav argumentacias efuZnebian. 

sajaro samarTalSi mniSvnelovani „faqtis normatiuli Zala“ — faqtebis sa-

marTlis gamanadgurebeli da samarTlis damafuZnebuli efeqti — orive mosazre-
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bis mimarT SeiZleba gamoviyenoT: faqtebis Zalis Sedegad saqarTvelo nawilob-

riv damoukidebeli saxelmwifodan ruseTis imperiis nawili gaxdeboda; saqarTve-

los yofili samefoebi da samTavroebi 1914 wels sxva araferi iyo, Tu ara rusuli 

guberniebi. 

sabednierod, ar aris saWiro, es sakiTxi aq ganvixiloT, radganac am naSromSi 

saqme exeba saqarTvelos samarTlebriv mdgomareobas ara 1914 wlis, aramed 1918 

wlis monacemebiT. drois am mcire monakveTSi garemoebebi ki sruliad Seicvala. 

 
II. 1918 wlis saqarTvelos samarTlebrivi mdgomareoba  

 
msoflio omma qarTvel xalxs ruseTis batonobisgan monatrebuli Tavisuf-

leba moutana. saqarTvelos teritoriidan rusuli saxelmwifo Zalaufleba dRes 

mTlianad gamqralia. rusulma jarma, ukanaskneli jariskacis CaTvliT, qveyana 

datova da maTTan erTad rusi moxeleebic wavidnen. rusuli mmarTveloba qar-

Tulma Caanacvla. Tavdapirvelad 1917 wels Seqmnilma qarTvelebis, somxebis, 

TaTrebisa da mTis xalxebis federaciulma respublikam (transkavkasiuri respub-

lika) ruseTis respublikis farglebSi avtonomia moiTxova, magram meore rusuli 

revoluciis da, gansakuTrebiT, brest-litovskis zavis Semdeg igi ruseTisgan 

srul ganTavisuflebas mieswrafoda. 1918 wlis 22 aprils avtonomiam damouki-

debloba gamoacxada. 27 aprils telegrafiuli SetyobinebiT cxadi gaxda, rom 

TurqeTma transkavkasiis damoukidebloba aRiara. 1918 wlis 15 maiss baTumSi, er-

Ti mxriv, Turqul da germanul delegaciebs da, meore mxriv, qarTvel, somex da 

musulman warmomadgenelTa Soris molaparakebebi daiwyo. molaparakebebi imiT 

dasrulda, rom kavkasieli deputatebi erTiani transkavkasiuri saxelmwifos Seq-

mnaze ver SeTanxmdnen. amis sapasuxod qarTulma delegaciam 26 maiss saqarTvelo 

damoukidebel respublikad aRiara. 28 maiss ki am magaliTs somxebi mihyvnen. 1918 

wlis 4 ivnisis xelSekrulebiT, am orive respublikis garda, azerbaijanic (baqo — 

dedaqalaqad) iqna aRiarebuli. sazRvrebis Sesaxeb zusti SeTanxmebebi konstanti-

nopolSi Semdgom konferenciaze unda dadgeniliyo da kavkasiis teritoriis ga-

moyofis aRiarebis Sesaxeb sabWoTa xelisuflebisadmi Txovna unda gagzavniliyo 

(Sead. 1918 wlis 17 ivlisis Nieuve Rotterdamsche Courant-is Setyobineba). 
ase gaxda saqarTvelo damoukidebeli, sruliad suverenuli saxelmwifo. 

faqtebis Zalis Sedegad daiSala is batonoba, romelsac rusuli mmarTveloba ey-

rdnoboda. dRes saqarTvelo aris „TviTganmkargavi teritoria“, romelic mxo-

lod sakuTar Tavzea damokidebuli. 

saerTaSoriso samarTlis mixedviT, saxelmwifo warmoiqmneba maSin, roca sa-

xelmwifos cnebis sami niSania saxeze: xalxi, teritoria da saxelmwifo Zalaufle-

ba; anu rogorc ki garkveul teritoriaze dasaxlebuli xalxi Seqmnis gaerTiane-

bebs, romlebic wevrTa Tanacxovrebas aregulireben da sagareo asparezze erTo-

bas warmoadgenen; anu rogorc ki saxelmwifo Zalaufleba warmoiSoba, romelic 
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saxelmwifos SigniT mSvidobasa da wesrigs uzrunvelyofs da sagareo mtrebisgan 

Tavis dacva SeuZlia (Sead. 1885 wlis berlinis konferenciis (kongos aqtebis) 35-e 

muxli). es winapirobebi saqarTvelos respublikis SemTxvevaSi saxezea. 

axali saxelmwifos warmoqmnis legitimacia Semowmebas ar saWiroebs. ZiriTa-

dad, igi mTavari saxelmwifos xarjze da misi nebis sawinaaRmdegod xdeba. Tumca 

saqarTvelos aseTi Semowmebis mimarT SiSi ar unda hqondes, radganac damouki-

deblobis aRiareba harmoniaSia im principebTan, romlebic bolSevikurma mTavro-

bam gaiziara da sazeimod aRiara. sabWoTa kongresma jer kidev 1917 wlis ivnisSi 

ruseTis xalxebis TviTgamorkvevis ufleba gamoacxada. imave wlis oqtomberSi me-

ore sabWoTa kongresma „xalxTa es ganuyreli ufleba“ ufro gadawyvetilad da 

konkretulad daamtkica. am dadgenilebis gansaxorcieleblad saxalxo komisar-

Ta sabWom 1917 wlis 15 noembris me-2 brZanebaSi ganacxada, rom surs, ruseTis xal-

xTa sakiTxebs Semdegi principi daedos safuZvlad: 

`2. ruseTis xalxTa TviTgamorkvevis ufleba gamoyofisa da damoukidebeli 

saxelmwifos Seqmnis Sesaxeb~. 

radganac qarTveli xalxi am uflebas iyenebs, igi moqmedebs rusuli sabWoTa 

respublikis mier dawesebuli principebis farglebSi. Sesabamisad, ar SeiZleba sa-

ubari imaze, rom ruseTis moTxovnebi an rusuli erovnuli grZnobebi ramenairad 

Seilaxeba. 

 
III. saqarTvelos aRiareba saerTaSoriso Zalebis mier 

 
1. saxelmwifos warmoSoba sxva saxelmwifoebis mier misi aRiarebisgan unda iqnes 

gansxvavebuli. es gulisxmobs imas, rom saxelmwifo arsebobs, magram es ar aris sakma-

risi. aRiareba niSnavs saxelmwifos miRebas saerTaSoriso samarTlis saxelmwifoTa 

TanamegobrobaSi. igi aris maRiarebeli saxelmwifos Tanxmoba, rom mas surs, aRiare-

bul saxelmwifosTan, rogorc saxelmwifoTa Tanamegobrobis Tanabaruflebian wev-

rTan, Tanacxovreba da urTierToba, saerTaSoriso samarTlis mixedviT. misi winapi-

robaa aRiarebuli saxelmwifos neba saerTo wesebis savaldebulod Sesrulebis Sesa-

xeb. rogorc ganmartaven, aRiarebas aqvs ara konstituciuri, aramed deklaraciuli 

xasiaTi. is aRiarebuli saxelmwifos arsebobas ki ar afuZnebs, aramed misi winapiro-

baa. miuxedavad amisa, aRiareba saxelmwifos samarTlebrivad qmnis, radganac misi 

meSveobiT saxelmwifoTa TanamegobrobaSi miReba xdeba. 

es mosazreba dRevandel saxelmwifo da saerTaSoriso samarTlis literatura-

Si farTod gabatonebulad SeiZleba CaiTvalos. bolos igi flaiSmanis mier Tavis ma-

nuskriptad gamocemul „alandis kunZulebis memorandumSi“ iqna warmoCenili. 

me gamovyof Semdeg nawilebs (26-ე, 27-e gverdebi): 

„fineTi im dros gaxda damoukidebeli, roca igi ruseTs gamoeyo da SeZlo, ro-

gorc damoukidebel saxelmwifos, sakuTar sazRvrebSi Tavisi Zalaufleba ganexor-

cielebina. 
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msoflios mier saxelmwifos aRiarebas mxolod deklaraciuli xasiaTi aqvs; is 

arafers amtkicebs, mas SeuZlia, mxolod daadginos. is Seufasebeli mtkicebulebaa 

pozitiuri mniSvnelobiT. araRiarebas ar SeuZlia, Secvalos saxelmwifoebrioba. es 

dRes mecnierebaSi gabatonebuli mosazrebaa.“ 

1917 wlis „Polnische Blätter“-Si poloneTis saxelmwifos warmoSobis Sesaxebac am 

konteqstSi visaubre (gv. 278).  

aRiareba sxvadasxva formiT SeiZleba moxdes. formaluri aRiareba axlad 

warmoSobili saxelmwifos pirdapiri aRiarebaa saxelmwifoTa gaerTianebis Zveli 

monawilis mier. igi „miRebasavaldebulo nebis gamovlenaa“, romelic maRiarebeli 

saxelmwifos saerTaSoriso samarTlis warmomadgenlobam unda gadasces aRiare-

buli saxelmwifos Sesabamis organos. am formaluri iuridiul-diplomatiuri 

aRiarebisgan ganasxvaveben saxelmwifos aRiarebas, rogorc „de faqtod arse-

buls“. 

es SesaZlebelia moxdes sxvadasxva gziT. magaliTad: diplomatiuri notiT, 

mudmivad moqmedi despanis gagzavniTa da miRebiT, xelSekrulebebis dadebiT da 

a.S. mTavari saxelmwifos an sxva saxelmwifoTa interesebis pativiscemis gamo, ase-

ve saxelmwifoTa Soris arsebuli sakiTxebis gadawyvetis gaTvaliswinebiT, Zvelma 

saxelmwifoebma SesaZloa, axalwarmoSobili saxelmwifos formaluri aRiarebis-

gan Tavdapirvelad Tavi Seikavon da daelodon movlenaTa Semdgom ganviTarebas, 

magram aRiarebis es meore formac aRiarebas miekuTvneba. damateba „de faqto“ 

exeba ara marto aRiarebas, aramed aRiarebuli saxelmwifos faqtobriv arsebobas, 

maSin, roca is samarTlebrivad jer kidev ar aris gadawyvetili. sruliad sxvagva-

ri mdgomareobaa, roca faqtobrivi urTierTobebis daaxloeba xdeba saxelmwifos 

nawilTan, romelsac mTavar saxelmwifosTan susti kavSiri aqvs, magram igi misgan 

gamoyofili ar aris. gardamavali garemoebebis drosac SesaZlebelia sakiTxis sa-

boloo gadawyvetis molodiniT ormxrivi urTierTobis gaRrmaveba. msoflio is-

toriuli movlenebi drosa da sivrceSi mimdinareobs. Sesabamisad, saxelmwifoeb-

ma, SesaZlebelia, droTa ganmavlobaSi saWirod CaTvalon sakuTari da moqalaqeTa 

interesebisaTvis arsebul situaciebTan nabij-nabij morgeba.  

germanul raixsa da saqarTvelos respublikas Soris dRes arsebuli urTier-

Tobebi am kategorias ar miekuTvneba. germanulma raixma da misma mokavSireebma sa-

qarTvelo de faqtod arsebul saxelmwifod ukve aRiares, rogorc es saxelmwifo 

mdivanma fon kulmanma raixstagis sxdomaze ama wlis 24 ivniss ganacxada (179-e 

sxdoma, gv. 5609c). saxelmwifo mdivani miuTiTebs germanul raixsa da saqarTvelos 

respublikas Soris diplomatiuri notebis gacvlaze. me vamaxvileb yuradRebas, 

rom es aRiareba axali damoukidebeli respublikis mimarT germaniis raixis qmede-

bebiT dadasturda. magaliTad, baTumis molaparakebebSi, romlis Sesaxebac ukve 

visaubreT, aseve im SeTanxmebaSi, romelic 1918 wlis 28 maiss foTSi iqna xelmowe-

rili, yvelgan „qarTuli mTavrobaa“ moxseniebuli, ise, rom mas droebiTi mTavro-

ba ar ewodeba. aq pirdapir saubaria „saqarTvelos saxelmwifoze“, misi uflebebi 
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da valdebulebebi mocemulia saqarTvelosTan dadebul xelSekrulebebSi, gansa-

kuTrebiT ki gamoxatulia despanis TbilisSi gagzavniT (ivnisis dasawyisi), rome-

lic „saqarTvelos respublikaSi“ avstria-ungreTisa da bulgareTis mier iqna 

damtkicebuli.  

1918 wlis 13 marts (saqarTvelos damoukideblad gamocxadebamde) ruseTTan 

brest-litovskis xelmoweril zavSi miTiTebulia kavkasiaSi axlad gaCenili sa-

xelmwifoebis Sesaxeb. IV muxli mesame abzacSi ambobs: „artaanis, yarsis da baTumis 

raionebi gaWianurebis gareSe rusuli jaris mier daitoveba. ruseTi am regione-

bis saxelmwifo samarTlebriv da saerTaSoriso samarTlebriv urTierTobebSi ar 

Caereva, aramed igi am raionebis mosaxleobas uflebas utovebs, axali wyoba mezo-

beli saxelmwifoebis TanxmobiT, saxeldobr TurqeTTan SeTanxmebiT, ganaxorcie-

los“. raixis kancleris mier raixtagisTvis gadacemuli memorandumis 92-e gver-

dze TurqeTi „umniSvnelovanes mezobel saxelmwifod“ aris dasaxelebuli, ruse-

Ti ki araa moxseniebuli. TurqeTis garda, sxva „mezobel saxelmwifoebTan“ er-

Tad, romlebic axali wesrigiT SeiZleba iyvnen dainteresebulni, mxolod kavkasi-

is saxelmwifoebia aRniSnuli. isini memorandumis IV muxlis meore abzacis SeniS-

vnaSi pirdapir arian moxseniebulni: „ruseTi yvelafers izams imisaTvis, rom aR-

mosavleT anatoliis provinciebis TurqeTisTvis kanonieri gadacema ganxorci-

eldes“. memorandumis 93-e gverdi am sakiTxTan mimarTebiT ambobs: „radganac aq 

ruseTis mTavrobas SeuzRudavi samxedro uflebamosileba aRar gaaCnia, is das-

Tanxmda imas, rom mis xelT arsebul yvela Rones mimarTavs, provinciebi datove-

bul iqnes da maTi TurqeTisTvis gadacema moxdes. samagierod, es Tanxmoba kavka-

siaSi axlad Seqmnili saxelmwifoebrivi warmonaqmnebis mimarT diplomatiur nabi-

jebTan unda iyos dakavSirebuli“, anu ruseTma, am saxelmwifoebTan mimarTebiT, 

romlebsac, pirvel rigSi, saqarTvelo ganekuTvneba, diplomatiuri nabijebi un-

da ganaxorcielos, raTa Tavisi Tanxmoba Seasrulos. amas mxolod maSin aqvs azri, 

Tu kavkasiis teritoriebi rusuli saxelmwifo Zalis qveS aRar iqnebian, aramed 

isini damoukidebel saxelmwifoebad gamocxaddebian, radganac sakuTar terito-

riebTan mimarTebiT saxelmwifo diplomatiuri nabijebiT ar moqmedebs.“ Sesabami-

sad, IV muxlze daTanxmebiT ruseTma Tavad aRiara, rom saqarTvelom da kavkasiis 

danarCenma xalxebma ruseTis mmarTveloba gadaagdes da damoukidebeli saxelmwi-

foebi gaxdnen. 

is, rom germanul raixs saqarTvelos formaluri aRiareba dRemde ar moux-

denia, ruseTis sakiTxis gaTvaliswinebiT iyo ganpirobebuli. estoneTis da livo-

niis mimarT kulmanma es imave moxsenebaSi ganacxada (gv. 5608): „raixis mTavroba da-

sawyisidanave miemxro pozicias, rom aucilebelia im saxelmwifo warmonaqmnebis 

saboloo diplomatiur aRiarebamde, romlebic yofil rusul imperias gamoey-

vnen, sabWoTa rusul mTavrobasTan azrTa gacvla-gamocvla, Tu rogor da ra 

formiT moxdes am axali saxelmwifo warmonaqmnebis aRiareba“. saqarTvelosTan 
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mimarTebiT igi Semdgom xazs usvams: „misi diplomatiur-iuridiuli aRiarebis-

Tvis igive wesebi moqmedebs, romlebic me aqamde Camovayalibe“ (gv. 5609). 

germaniis mier saqarTvelos formaluri aRiarebisadmi mzadyofna eWvgare-

Sea. amave wlis maisSi baTumSi gamarTuli molaparakebebis dros germanuli dele-

gacia aRiarebas dasTanxmda. ruseTis Tanxmobac aucileblad iqneba saxeze, radga-

nac mis mier aRiarebaze uaris Tqma sabWoTa mTavrobis sazeimod aRiarebul prin-

cipebze uaris Tqma iqneboda. 

Sesabamisad, mivdivar Semdeg daskvnamde: 

1. saqarTvelo dRes ukve sruliad damoukidebeli, suverenuli saxelmwifoa

da mas danarCeni saxelmwifoebis mier misi aRiarebis saerTaSoriso samarTlebri-

vi ufleba aqvs; 

2. saqarTvelos respublika germanuli raixisa da misi mokavSireebis mier

aRiarebul iqna rogorc saxelmwifoTa Tanamegobrobis de faqto arsebuli wevri, 

rogorc pirdapiri, aseve konkludenturi qmedebebiT;  

3. formalur aRiarebas samarTlebrivad win araferi udgas. is aseve ar iqne-

boda ruseTis winaSe „arasasiamovno aqti“, radganac man „damoukidebeli saxel-

mwifos gamoyofisa da Seqmnis Sesaxeb“ xalxTa TviTgamorkvevis ufleba pirdapir 

da sazeimod aRiara. 

zeehaimi, bergStrase, 1918 wlis 8 agvisto. 

xelmowerilia.:   prof. doq. franc fon listi. 
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