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The Principle of Competitive Neutrality: Theory and Practice

The principle of competitive neutrality is an important concept for states when they
choose to act as business owners. Its contents can be summarized as follows: When state
bodies own commercial legal entities, the latter should not possess any advantage in
relation to those competitors that happen to be private businesses.

The bigger a role the state undertakes in regard to business, the more important
observing the principle of competitive neutrality becomes. Therefore, a number of passive
and active steps have been stipulated, which need to be utilized in practice to ensure that
the said principle is observed. Hence, the state must make certain that such steps are
indeed undertaken.

Considering the fact that, in Georgia, the governing bodies are actively involved in
the field of commerce, it is important, that the needed actions are taken, and the principle
of competitive neutrality is made reality. In light of this, the present essay discussed the
very essence of the said principle, as well as those steps necessary for its implementation
and compares them with the extant reality of Georgia.
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1. Introduction

The participation of the governing bodies in business activities has become an inseparable part

of modern commerce'. State owned enterprises play a significant role in international business” and
have a major impact on the development of the world economy’. Their actions can, in a big way,
determine the success or failure of the relevant commercial sector’. Therefore, it is of utmost

importance to have an appropriate legislative “frame”, within which the state owned enterprise is to be
contained”.
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One of the fields in which the activities of state owned enterprises are a major topic of study is
competition law’. The purpose of the latter is to ensure the existence of a competitive environment, in
which obtaining and, especially, abusing a dominant position would be impossible’. However, this
often conflicts with the interests of public entities®, especially, if such an entity chooses to actively
participate in business’.

In practice, it is difficult to determine when the steps undertaken by the state as part of its
commercial activities are appropriate and when, instead, they cause harm to the national economy'”.
The principle of competitive neutrality has been envisaged for such a purpose, to help define the good
and the bad''. In accordance with it, the state owned enterprise should possess no competitive
advantages when juxtaposing it with private companies, with no comparative benefits stemming from
the fact that the former is owned by public government'?.

The principle of competitive neutrality has enjoyed significant popularity ever since the start of
the 21% century'’. With time, it is becoming increasingly unacceptable to have certain sectors be
monopolized by the state'* and the support of healthy competition is becoming more and more
important'®. Therefore, it is of great significance to realize the considerable positive impact that the
implementation of the principle of competitive neutrality can have upon the free market.

For this very purpose, the present article will, first of all, study the theoretical groundwork of
the principle of competitive neutrality. Afterwards, it will analyze the steps needed to implement the
principle at hand. Finally, it will evaluate whether the current reality within Georgia is in line with the
demands of competitive neutrality.

As a result of the writing of the present essay, the main aspects necessary for defining the main
ideas of competitive neutrality shall be clarified. This will show the necessity of their practical
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enactment, both on an international level as well as in Georgia. This, in turn, will create the theoretical
basis necessary for the eventual legislative regulation of such an important principle as that of
competitive neutrality.

2. The Theoretical Basis of the Principle of Competitive Neutrality

A dominant position within the modern academic literature is that for both the internal, national
economy'’, as well as the international counterpart thereof, competition is always good'’"®. Therefore,
it is of utmost importance to undertake steps that are capable of ensuring that a healthy, competitive
environment for the economic reality is ensured'’. At the same time, when the state makes a decision
on becoming a participant of commercial activities, naturally, it is within its interest to be successful in
such a pursuit”’. A commercial entity, within its capacity, utilizes all instruments available to it in
order to achieve success”'. The state is not immune to having such an impulse either” which can lead
to the latter using the natural advantages it possesses, that stem from the very nature thereof™. This
may include disparate actions, such as writing laws that are in line not with the market demands but
with the needs of the state owned enterprises®, or using state bodies in a way that is contradictory to
their public law purpose®, or using state funds for illicit means®, etc.

The principle of competitive neutrality focuses on avoiding such activities®’. Its purpose is to
ensure the existence of a level playing field, for both private businesses and the state owned
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enterprises™, in order to rule out the companies owned by the governing bodies having an
unsustainably large advantage® which, as a direct result, may even lead to the relevant economic
sector being controlled by a monopoly™.

This is paramount, since it is a well agreed-upon fact that monopolies are always a negative
development for the economy’'. Moreover, when there is a state owned monopoly in place, it becomes
doubly harder to ever dislodge it, unless the state itself consents to such a change™. As a result, the
situation that is in place means that the state is “successful” in its entrepreneurial activities, because it
has no competition and, most likely, can have no competitors either’>. This significantly increases the
chance for the state bodies to forget their public law obligations and put an unhealthy amount of
emphasis on the success of their own enterprises®*. Such an action should be considered to be a major
threat not just to the economy, but to the very legal system itself>.

Something to be emphasized is, that even when there is no monopoly, the state can still cause
significant harm by participating in a business and granting major advantages to the government-
owned companies. This harms the relevant field in a big way®. The competing private entities are
“ullied”, with their economic interests being injured’’. On the other hand, such actions also lead to
the decrease in the trust the government enjoys, which is problematic for a host of reasons and goes
beyond the economic problems that state owned enterprises are sometimes associated with®.

In light of the above, the theoretical basis of the principle of competitive neutrality can be
defined as follows: If the state participates in economic activities, the enterprises owned by it should
have no advantages over their competitors. This is necessary to ensure the existence of a competitive
environment, to support the organic development of the economy and to avoid creating a monopoly.
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3. The Principle of Competitive Neutrality in Practice

The primary problem currently associated with the principle of competitive neutrality is the fact
that there is a certain ambiguity regarding the methods which can be utilized to implement its
provisions®”. There is no unified approach in regards to what instruments and mechanisms should be
utilized in order to realize the said principle*’. Hence, the present paragraph will summarize the most
often used steps.

The principle of competitive neutrality can be summarized as follows: State owned enterprises
should have no advantage just because they are owned by the state’'. This can be ensured by
undertaking certain passive or active measures™.

The passive measures in question, in practice, consist of the state refusing to undertake certain
actions®. This, mostly, means that the representatives of public governance must refuse to utilize their
power in order to draft and enact laws and other administrative documents, as well to otherwise work
in such a way that their actions are aimed at supporting state owned enterprises. In effect, all actions
that support businesses owned by the public bodies, be they legal or otherwise, must be cut out™.

As it has been discussed above, in accordance with the principle of competitive neutrality, the
state may not enact administrative acts (which includes all types and subtypes, starting from the most
basic individual acts to legislation), the purpose or the effect of which is the support for state-owned
enterprises”. This means that the governing bodies may not take any steps which are focused on the
commercial success of their own businesses, unless such actions would be taken regardless of the
existence of state owned enterprises*. In practice, such actions are divided into three categories. They
are as follows:

A) Legislative changes aimed at creating a beneficial environment for the state owned
enterprises — In such a case the state may choose to adopt specific pieces of appropriate legislation®’.
The effect of such an activity may sometimes be minimal, but, in other cases, it can fundamentally
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alter the commercial reality®™. In any case, by taking such steps, the state ensures that the company
within its control is in a more advantageous position than the private business®. The worst type of
interference is the state creating a monopoly by way of a focused law, meaning that the legislative act
stipulates that the state owned enterprise is the sole entity allowed to participate in the certain field,
with all others being legally excluded™. This does not mean, however, that the less drastic actions
(such as, for instance, freeing the state owned companies from the payment of taxes’') are not harmful,
as their implementation can have a hugely adverse impact on the competitive environment and,
indirectly, on the national economy at large**.

B) Enacting administrative acts to ensure support for state owned enterprises — In such
cases, the state or one or more of its bodies, attempt, via a variety of administrative actions, to confer
benefits to their own companies™. This may involve the transfer of property to a state owned
enterprise™, provision of services thereto free of charge® or other beneficial actions. In any event, in
such a case, the beneficiary is granted a considerable advantage in relation to those others working in
the same sector, which, in itself, rules out the possibility of the principle of competitive neutrality
becoming reality®.

C) Unofficial steps aimed at granting a competitive advantage — Such events involve the
state using its power to support the business below it’’. This may be legal, but unethical. Though,
sometimes, such actions possess an illegal nature®®. Sometimes, they may even involve criminal
activities™. Therefore, even if actions of this type are relatively less impactful upon the economic
equilibrium, as opposed to, for example, a monopoly enshrined in law®, it can be argued, that a
harmful law is better than the representatives of the state acting in an illegal and corrupt manner.
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Whichever of the actions discussed above is present, in order for competitive neutrality to be
enacted, all of them need to be avoided. If this is indeed achieved, then it can be said that the passive
measures have been successfully implemented.

As for the active measures, they are relatively difficult to classify®’. In essence, they are
considered to be the actions needed to be actively undertaken in order to ensure that the principle of
competitive neutrality is in effect in the relevant economic field®. In practice, this means creating a
legislative framework that ensures a twofold result:

D) Reducing the overlap between the state and the commercial entity — The creation of such
legislation is necessary, so that the state owned enterprise has no access to certain advantages that the
private entities possess®. Therefore, it is recommended to enact such legislative regulations, which
would rule out “higher up” politicians being involved, as well as make sure that the intellectual capital
of the public sector is not supporting a private sector player®.

E) Proactive support for competition — The state must always strive to strengthen competition
in all economic sectors”. This is especially important in those sectors where the state owned
enterprises are involved®. Considering the fact, that by doing business, the public bodies effectively
harm those private interests already tied up in the relevant sector, it is doubly important for the state to
act in such a case. It must strive to ensure that competitive neutrality is in place, and such a result can
only be achieved if the independent businesses are supported and allowed to flourish®’.

In the end, in order for the principle of competitive neutrality to be put in place, the state and its
bodies must enact both passive and active measures. Only in this case will it be possible for the
activities of the state owned enterprises not to have negative ramifications on the economic sector and
those private businesses working within it.

4. Georgia and the Principle of Competitive Neutrality

State owned enterprises play a significant role in the national economy of Georgia. The public
sector controls such companies, as JSC Partnership Fund (The state investment fund®), Georgian Post
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Ltd (The primary postal operator of Georgia®), United Airports of Georgia LLC (The company that
owns all of the country’s international airports’®), etc. Additionally, JSC Partnership Fund itself is the
sole owner of such major commercial players as JSC Georgian Oil and Gas Corporation (A major
business in the field of oil and gas), JSC Georgian Railway (The main rail operator of Georgia),
Academician Nikoloz Kipshidze Central University Clinic Ltd (One of the biggest medical clinics of
Georgia’"), etc.”

Considering the major part these companies play in the beneficial development of the Georgian
Economy and since they sometimes even tend to act as monopolies in the relevant sectors, it is even
more important to ensure the enactment of the principle of competitive neutrality. Therefore, the
present essay shall analyze, whether the aforesaid active and passive measures are indeed implemented
or whether the needs of the economy, in line with principle in question, are neglected.

Legislative Acts — Research has revealed no Georgian legislative acts, which directly confer the
right to act as a monopoly in the relevant sector to any state owned enterprise. At the same time, there
are still a number of legislative pieces that convey advantages to such entities. For instance, JSC
Georgian Oil and Gas Corporation has been granted the status of the national oil company”®, which is
its exclusive privilege and entails a number of rights and obligations for the said company’*.
Moreover, a number of state owned enterprises have been granted special rules, enacted by way of
government ordinances, which frees them from certain legal obligations and procedures, making it
easier for them to do business”’®”’. The latter fact has, in the past, become a topic of discussion in a
dispute in front of the Constitutional Court of Georgia. The court reviewed a case in 2019, which was
focused on the said special rules as pertaining to Georgian Post Ltd. The court stated, that while the
company was indeed privileged, since as a result of this the postal service was ensured for the entirety
of the country, such privileged status was indeed constitutional”®. However, it did not consider whether
such a status-quo would be harmful for competition and the national economy at large.
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In light of the above, at can indeed be said, that the passive measure in question is not in place
in Georgia. There are a number of extant legislative acts, which privilege the state owned enterprises,
which, in turn, comes in conflict with the principle of competitive neutrality.

Administrative Acts — In practice, Georgian state owned enterprises are bestowed their
property by the government free of charge, with no additional obligations coming in tow, which means
they are granted a significant advantage as opposed to their competitors, as the latter are forced to
undertake a number of duties in order to accrue capital, ensuring further needs and ramifications in the
future”. At the same time, the state owned enterprises need do no such things, being granted property
and capital by way of administrative acts. As a result, the fact remains that even in such regard, there
are issues regarding the implementation of the principle of competitive neutrality.

Practical Support — Naturally, there are a number of methods to ensure the success of state
owned enterprises, which are effectively impossible to find out information about. However, the fact
remains, that the representatives of the state, including those at the very top, often undertake steps
which are aimed at exactly that very purpose®®'. Hence, it can indeed be said that the principle
discussed within this document is not in place in this regard as well.

Contact Minimization — There are very few steps that can be considered to have been
undertaken by the Georgian government that can be construed as being aimed at proactively ensuring
that the contact between the state and its companies are minimized. For instance, one of the primary
governing bodies of JSC Partnership Fund is the Supervisory Board®. The head of this board is the
Prime Minister of Georgia, with other ministers being a part thereof as well**. As for a number of
other state owned enterprises, the company is governed by the director, who is directly or indirectly
appointed by public governing bodies®**.

Hence, it is clear, that the link between the state and its businesses is indeed still in place. In
order for the principle of competitive neutrality to be observed, this needs to change and the role of the
government as pertaining to running its companies needs to be reduced much further.

Support for Competition — When analyzing the laws of Georgia, there is no trend of proactive
support for competition in the fields within which the state owned enterprises are active. Moreover,
the Georgian National Competition Agency, the primary entity tasked with ensuring the rule of
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Owned Enterprises in Trade Agreements, Leiden Journal of International Law, Ne 33(2), 2019, 1-32.

The Georgian Prime Minister meets with the President of the Paris Airports Union., February 19, 2020,

<http://gov.ge/index.php?lang_id=-&sec_id=541&info_id=75207> [05.01.2022] (in Georgian).

At the Prime Minister’s assignment, the procedure for the corporatization and reform of the railway shall be

drafted, February 4, 2021, <https://1tv.ge/news/premier-ministris-davalebit-rkinigzis-korporatizaciisa-da-

reformirebis-dghis-wesrigi-shemushavdeba/> [05.01.2022] (in Georgian).

Article 4, Ordinance Ne 230 of June 2, 2011 of the Georgian Government on affirming the Bylaws of JSC

Partnership Fund and forming its Capital.

 1Ibid, Article 5.

¥ Article 5, Order Ne 93 of May 13, 2013 of the Minister of Energy of Georgia on affirming the bylaws of
LEPL “Oil and Gas State Agency”.

% Article 9, Order Ne 1-3/815 of September 4, 2012 of the Chairman of LEPL “Company Governance
Agency” on Affirming the Bylaws of “United of Airports of Georgia” LLC.
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competition law in the country®, essentially refuses to investigate companies under the public bodies.
It has never found any evidence of a breach of competition law by a state owned enterprise. Which, if
the international practice in the relevant field is examined, is quite unlikely and should be considered a
significant anomaly®’.

Therefore, it can be said that the state most certainly does not strive to actively support
competition in the sectors which are relevant to the activities of its own businesses. Therefore, just as
with the previous measures, the steps needed in order to ensure competitive neutrality are not being
taken.

In light of all the above, it is evident, that neither the passive nor the active measures are put in
place by the Georgian state. Appropriate actions need to be taken as soon as possible, as the extant
reality is incompatible with the principle of competitive neutrality. Such a status-quo, by itself, will
most assuredly lead to a misdevelopment of the national economy and significantly harm the
commercial sector.

5. Conclusion

The principle of competitive neutrality is one of the keys that can unlock the economic success
of the nation. Its implementation would, on the one hand, be beneficial to the appropriate development
of state owned enterprises and, at the same time, be a major positive change for their competitors, the
private businesses, which, in sum, would have a productive impact upon the whole commercial field.

In order for the principle of competitive neutrality to become reality, both passive and active
measures are needed to be undertaken. Unfortunately, in the case of Georgia, such measures are not in
place to the extent needed. This, in turn, means that competition is stifled and the national economy
suffers significantly. Considering the fact that the share of the state owned enterprises in the gross
domestic product is quite considerable, this fact should be considered a major problem.

As a result, remedying the extant situation should become a priority for the state. Only if
competitive neutrality is put into practice, it will become possible for the free market and the state-
owned enterprises to successfully cohabitate, which would, in turn, be a significant step on the road to
€Conomic success.

As it has been discussed above, the principle of competitive neutrality has great importance for
the development of the national economy. There are a number of ways in which its provisions can be
implemented, however, this remains not to be the case in Georgia. The economy of the country cannot
afford to ignore such an important instrument for its development, so it is of paramount importance
that the legislative framework is amended so that the principle of competitive neutrality is enshrined
therein. As a result, in such an event, this highly valuable concept shall be permitted to play its role in
enhancing the everyday life of Georgia.

% About Us, Georgian National Competition Agency, <https:/competition.ge/about-us/what-we-do>
[05.01.2022] (in Georgian).

Sakyi K. A., Public Corporation Monopolies — Case Study of Sale of Electricity Company of Ghana (ECG),
Advances in Social Sciences Research Journal, Ne 6(4), 2019, 148-167.
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