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Choice of Workplace as a Guaranteed Right of an Employee
in the Post-COVID World

Due to the COVID-19 pandemic, humanity has been forced to reduce the instances of
leaving one’s home. This has caused a number of employees to commence fulfilling their
employment obligations via distance work, a development that, many feel, has been a
positive for them. At the same time, a position has emerged, that the chance for the
employees to work from home has not, in fact, adversely impacted the employers in a
significant way. In light of this, the discussion that has begun heating up is whether it
would be beneficial to keep such a status-quo even after the pandemic has subsided.

The present article discusses exactly such a possibility. It considers ensuring a
guaranteed right for the employee to work from home (or any different locale of their
choice). With such a change in place, it may indeed become possible to retain a rare
positive aspect of the pandemic and to make a step in the right direction, in the pursuit of
better regulation for employment relationships.

The primary subject studied by the article at hand is that of regulating distance work,
as well as the associated matters thereto, such as employee rights and contract
autonomy.
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1. Introduction

The pandemic caused by the spread of COVID-19 has plunged the modern world into a deep
crisis." A number of states and organizations have undertaken significant steps in order to remedy the
situation and restore the status-quo that existed pre-pandemic.”® However, an especially resilient line
of thought related to this idea is that the pandemic and those issued unearthed by it may, in fact,
present an opportunity of going beyond merely fixing things and can serve as a springboard to creating
a better world.*;” It is this fact that has necessitated the need to evaluate employment relationships and
to critically analyze the current, modern models thereof.
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When attempting to utilize a crisis in order to usher in systemic reform, the most realistic
approach is to improve the field which had, pre-crisis, already had significant problems® and which, at
the same time, was impacted by the crisis in a major way.” Considering such criteria, of the legal
fields, possibly the primary candidate for a change for the better should be employment law.

That the extant practices prevalent in the field of employment law are far from optimal is quite
an accepted opinion in academic literature.®;” A number of respected articles even focus on the opinion
that huge structural changes are both necessary and inevitable.'’;'" As for the impact of the pandemic,
it has been quite widely accepted, that COVID-19 has revealed tremendous weaknesses currently
plaguing the field, quite possibly illustrating the greatest amount of such existing issues even in
comparison with all other legal fields."

As a result of the above, there is a distinct chance to positively impact employment law via
using the effect the pandemic has had on the world. In order to come out better from the unfortunate
event at hand, there is the need of significant improvement."® I turn, to achieve this, it is imperative
that the law evolves so that it fits best with the post-pandemic world. So, if the changes are aimed at
improving the field beyond restoring the pre-COVID status-quo, in turn ensuring that employment law
is in line with the needs and the challenges of the modern reality, such amendments will be considered
a positive event and a step in the right direction.

At the same time with the aforesaid, in order for any reform to have a chance of success, there is
a need to identify the precise matters, which may be improved upon. In line with this, a good manner
of identifying exactly such an issue is to analyze the impact of COVID-19. The latter can lead us to a
reveal, namely the fact, that possibly the most important positive change enforced by the pandemic has
been the chance for a number of employees to work from home.'* This would have been impossible in
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the past'”, however, with the technological leaps in place, millions of people are granted the chance to
remain indoors, in safety, and still continue to fully and completely fulfill their employment
obligations. '

It should be noted, that even prior to the pandemic, there have been a number of attempts at
changing the reality related to office work.!” Issues such as having the time spent getting to the office
count as work hours'® and the general need to reduce the length of the work week'® are quite popular
in academic literature. However, such changes have always been strongly opposed by the major
employers and those representing their interests.’

Hence, it will be correct to say, that the work in an office environment, that has for so long been
the norm, is quite problematic for a number of employees, while the pandemic has strongly
highlighted both the need for changes thereto, as well as the fact that it is not necessary in order to
retain a number of employment relationships that previously depended upon it. Additionally,
considering the reluctance to voluntarily eschew office surroundings, it is highly unlikely for a large
percentage of employers to themselves make a choice of supporting such a development.

In light of the above, the present article shall provide an analysis of whether, once the pandemic is
defeated, it will be possible for the world to no longer return to white-collar work being done in offices
as opposed to doing so from the comfort of one’s home. In this pursuit, a new employment law concept
shall be discussed, which shall grant the employee the choice of their workplace and, potentially, will
effectively ensure that the rare positive change brought upon by the pandemic is retained.

2. Practical Issues with Office Work Pre-Pandemic

A major challenge for the legal field in the twenty-first century is the need to reform the rules
and regulations governing employment law.*' A persistent problem that still remains is the
exploitation of workers by their employers® and in order for this to be fixed, structural changes are
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absolutely necessary.” An opinion that has been prevalent in the years leading up to the pandemic has
been that work hours are distributed in a somewhat less than optimal manner.**%’

Those wishing to amend the said situation are generally focused on one of two directions. One
the one side, some demand for the definition of work hours to be changed, so that the time needed to
get to work is contained within.?® On the other hand, harsh criticism has been aimed at the five-day
work week and many demand it be reduced”’, which is substantiated by the position, that such a
regime ensures that the employee will not be an effective worker, and, at the same time, that their
work and life balance will be adversely impacted.”*’

Besides the problems discussed above, another aspect of criticism levelled against office work
is that employees spend an inordinate amount of time doing nothing productive®, it takes them far too
much time to even get to the office’® and the effectiveness of their work is negatively impacted by
them being in the office as well.*

The three issues illustrated here may, at first, seem unrelated. However, their analysis clearly
shows, that the problem, in all three instances, stems from the same source. The primary subject of the
criticism is the fact, that employees are forced to be at their workplace and to spend a lot of time
getting there, when, quite possibly, this is not necessary at all.

When analyzing the criticisms, at is indeed quite easy to see, that the aforesaid is the primary
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office, to spend time, energy and money getting there™, despite the fact that, for a number of cases,
this is entirely not needed in order for them to fully do their job.**’

As aresult, if a way is found, which would remedy the situation discussed above by freeing the
employee from the obligation to pointlessly sit in an office, this would fix a number of issues and be
instrumental in mending the rules that are most often criticized in academic literature. While attempts
have previously been made at fixing the very same issue, they were, most often, targeted at treating the
symptom and not the underlying issue. It is exactly doing the former, when the initiative of reducing
the work week to four days is floated. The same can be said with counting the travel times in the work
hours. As for the real problem, which is the time unnecessarily spent in offices, academic literature
had previously failed to be concerned with it.

This status-quo was changed in 2020, when the pandemic caused by the spread of COVID-19
forced the world to fundamentally rethink employment relations.*® As a result, this great crisis can be
viewed as a potential way out for the problem of office work discussed herein.

3. The Practical Changes Caused by the Pandemic and Their Results

The ramifications of the COVID-19 pandemic are quite diverse’®, and, considering the fact that
the crisis is still ongoing, rather difficult to evaluate as well.** However, one major change imposed
upon the society immediately after its commencement was the need for a lot of people to not leave
their homes.*’ This so called “lockdown” especially affected the relationships regulated by
employment law.*

In the 21* century, distance work has become more and more attractive, as it allows for the
employee to fulfill their obligation in full from the site of their choosing.*’ In spite of this, however,
the huge majority of employment relationships included the need for the employee to be present at the

% Hynes M., Mobility Matters: Technology, Telework, and the (Un)sustainable Consumption of Distance,

National University of Ireland Publishing: Galway, Ireland, 2013, 11-30.
3 Travis M. A., What a Difference a Day Makes, or Does It? Work/Family Balance and the Four-Day Work
Week, Connecticut Law Review, Ne 42(4), 2010, 1-44.
Rodriguez J. K., Johnstone S., Procter S., Regulation of Work and Employment: Advances, Tensions and
Future Directions in Research in International and Comparative HRM, The International Journal of Human
Resource Management, Ne 28(21), 2017, 2957-2982.
Liu K., COVID-19 and the Chinese Economy: Impacts, Policy Responses and Implications, International
Review of Applied Economics, Ne 35(2), 2021, 308-330.
39 Agostino D., Arnaboldi M., Lema M. D., New Development: COVID-19 as an Accelerator of Digital
Transformation in Public Service Delivery, Public Money & Management, Ne 41(1), 2021, 69-72.
Gabryelczyk R., Has COVID-19 Accelerated Digital Transformation? Initial Lessons Learned for Public
Administrations, Information Systems Management, Ne 37(4), 2020, 303-309.
' Kamal M. M., The triple-edged sword of COVID-19: Understanding the Use of Digital Technologies and
the Impact of Productive, Disruptive, and Destructive Nature of the Pandemic. Information Systems
Management, Ne 37(4), 2020, 310-317.
Lord P., Changing World, Changing Work, Contemporary Social Science — Journal of the Academy of
Social Sciences, Ne 15(4), 2020, 407-415.
" Danielsson C. B., Bodin L., Office Type in Relation to Health, Well-Being, and Job Satisfaction Among
Employees, Environment and Behavior, Ne 40(5), 2008, 636-668.

37

38

40

42

126



N. Varazashvili, Choice of Workplace as a Guaranteed Right of an Employee in the Post-COVID World

location of the employer’s choice.** Even when discounting such jobs where it is impossible to work
from a distance (such as positions in retail or restaurants, as well as the medical field, etc.), in practice,
prior to the pandemic, most of the so called “white collar” jobs involved going to the office and
working from there.* The spread of COVID-19 and the ensuing crisis have made retaining the status-
quo unchanged impossible. Due to the threat of the virus, in a number of countries, a lockdown was
instituted, which, in turn, outlawed or severely limited office work.*® As for those nations, where no
such prohibitions were put in place, certain employers still chose to limit the risk by allowing their
employees to work from home."” Surveys of the employees that have been conducted after the
lockdown began universally show, that people who are allowed to work from home are far happier
than they were when they had to commute to work.***** They point out, that even when doing the same
amount of work, the amount of free time available to them has significantly increased.”® Moreover, a
significant positive effect on the mental health of the employees who work from home has been
observed as well.”' A major purpose of employment law is the protection of the employees’ interests™,
therefore, since there is a change, that considerably alters the situation for the benefit thereof, it is
quite necessary that such progress is not wasted and the positive steps undertaken are retained for the
future as well.

At the same time, it is important, that the rights of employers are not entirely ignored as well. In
this regard, it is important to analyze what adverse effect distance work may have upon the
effectiveness of the workers. While there is no final consensus, the rather popular opinion is that the
negative impact is minimal.*** Certain surveys even show, that in some cases, if there is enough
infrastructure and support, employees may indeed be more effective or, at least, not lose any
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effectiveness at all.”> While there are opposing viewpoints too, there is, as said, no agreement on the
matter at hand.”® Moreover, it also should be noted, that when employees do not need to be at the
office, the employers have lower costs as well, such as having to pay lower fees for utilities and,
sometimes, even eschewing the need for massive real estate investments in order to have an office at
all.”’As a result, it can be seen, that, on the one hand, distance work has a rather significant positive
result on the employees’ interests while, at the same time, having no adverse impact on those of the
employers, actually somewhat benefiting them too. This, in itself, may be enough to reform the field
of employment law in order to ensure that the present circumstances are retained.”® However, there is
one more reason to strive for such an outcome, which makes losing this chance even bigger a lost
opportunity, if it does indeed come to pass. The matter in question is the possibility of lowering the
risks of discrimination that disabled employees face. While there have undoubtedly have been a
number of positive steps taken in the later decades™, disabled individuals are still significantly
discriminated against, part of which deals with access to the workplace.® On the one hand, a number
of workplaces are yet to be adapted for disabled individuals, making them inaccessible and, therefore,
ensuring that the employment chances of those with disabilities are decreased.®’ On the other hand,
even if the employer does everything perfectly and fully adapts the workplace, the fact remains, that
merely getting to an office is much harder and fraught with danger for a disabled individual than for
their coworkers.”> In light of the above, a popular opinion in academic literature is that distance
working conditions may play a very positive role in reducing workplace discrimination against
disabled individuals®’. Considering the fact, that discrimination and the fight against it are hugely
important topics for the field of employment law®, rooting it out should take precedence over almost
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all other.”” Therefore, any change that has the chance of taking the world in such a direction should, at
the very least, merit a serious discussion.

In light of all the above, it can be summarized, that allowing the employees the choice of
whether to work from home has a clear positive effect on them, has no real negative impact upon the
employers and, at the same time, protects a large number of those involved in the workforce from
discrimination. Therefore, considering the fact that the field at hand inarguably needs significant
reform, the chance that has inadvertently presented itself needs to be utilized. The new normal brought
upon by the pandemic, namely the chance for office workers to continue their careers from the locale
of their choosing, needs to be retained. As for the method thereof, the seemingly best option that can
be utilized is to allow the workers to be in charge of choosing where they want to work from,
essentially taking that prerogative from employers and transferring it to the workers.

4. Choice of Workplace, as a Guaranteed Right of an Employee

In modern employment law, whether it be international practice®® or Georgian legislation®’, the
choice of workplace is something for the parties to agree upon. However, quite often, the choice is
effectively left up to the discretion of the employer, who often can make changes thereto unilaterally,
without even consulting the employee.®® Considering the clear fact, that employment relationships
are inherently unequal and that the employer is almost always far more powerful in the relationship as
opposed to the much weaker employee’ and it can easily be surmised that the choice of workplace is,
in effect, left solely to the decision of the employer.

The interests of the employer are, of course, of great importance to the very core of employment
law.”" However, this does not mean that their wishes should always be the decisive factor. If it
becomes possible, to change the laws so that they significantly alter the circumstances in a positive
direction, it may indeed be a justified choice to take such steps even if the chance of the result thereof
is that those creating jobs will have to suffer a loss of certain privileges.””

In the event that the extant dynamic is indeed changed and the choice of workplace, as a right, is
transferred to the employee, this will go a long way in protecting the positive impact of the pandemic.
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Those employees, for whom working from home has been a revelation, will be able to retain this
status-quo and continue working from wherever they desire. At the same time, those who would prefer
to return to the office will also be able to do so, returning to what was the norm prior to the explosion
of the COVID-19 pandemic.

It should be noted, that implementing such a change will not be an easy endeavor. In this regard,
it can be described to the fight against sex discrimination. Despite the fact that sex discrimination, both
direct and indirect, is essentially prohibited in all major countries”, the problem still remains. More
than that, one of the universal issues of employment law is the disparity between the pay of men and
women.”* Women are paid significantly less, even though the fight against discrimination has been
ongoing for a long time” and no real solution has been found yet.”® However, no reputable source of
academic literature will even consider the position that since this battle has yet to achieve a final
victory, the fight against sex discrimination should stop. This is the approach that needs to be kept in
mind regarding the right of the employee to choose their workplace as well. Any sort of discrimination
based on where the person chooses to work from must be prohibited.

Together with the above, another factor that needs to be specified is that a number of jobs
simply require for them to be done at a specific location.” For instance, in the case of those working in
the service industry, working from home is essentially impossible.”® Therefore, in order to avoid the
abuse of the right that may be granted to the employees, the employer should, when absolutely
necessary, still be allowed the chance to defined the workplace themselves, as to do otherwise would
be to make doing the job in question impossible.

In regards to distance work there is no need to create new regulations about work equipment.
However, a matter of significance is to define which party shall be responsible for maintaining contact
with the other when there is no office work taking place. Currently, this obligation tends to be either
equally divided”, or, especially in regards to having and maintaining a working internet connection®,
which may be necessary to continue fulfilling employment duties, it falls upon the employee.”
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Considering the fact that the aim of reforming the field is to maintain the positive changes brought
about by the pandemic, there is no need to significantly alter the situation discussed. Therefore, it can
be stipulated, that in the event that the employee chooses to work from anywhere that is not the office
defined by the employer, the said employee should remain responsible for the ongoing contact and
clear communication with the employer as well as their coworkers.

In combination with the above, a number of details also need to be discussed in relation with the
proposed changes. The idea of the reform discussed herein does indeed have its opponents. Outside of
the rather poorly substantiated financial risk issue already considered above, the idea of granting the
employee the right to choose their workplace has been opposed by using two main arguments, which
shall be evaluated and discussed below.

First of all, there is an opinion that certain employees are unable to concentrate on work at home
and, therefore, are much less effective workers, meaning that by allowing them to choose their
workplace they themselves, as well as their employer, are bound to suffer.**** This is a rather popular
argument to wield when attempting to block the proposed changes, though, considering the reform in
the present article, such criticisms do tend to lose their punch.

The aforesaid is delineated by the fact, that instead of all being forced to always work from
home, the proposal is to allow the employee the right to choose. If they find that working from their
own house is too distracting, they have the freedom to return to the office and refuse the chance to
continue distance working. As a result, they would be afforded the exact same situation as they are
now, without any reform being in place. Hence, while those who are quite fine working from home
will be able to do so, and those who, on the other hand, are unable to concentrate unless they are at the
office, will be free to return to their preferred workplace.

Additionally, the proposed change does not in any way intend to amend anything regarding
disciplinary proceedings against employees. Therefore, if someone who works from home loses their
focus and their work standards slip, the employer has the full right to discipline them, using whatever
sanctions may be available, including, if necessary, dismissing them. This too means that if someone
cannot effectively work from home, this fact should in no way invalidate the reform proposed herein.

Resultantly, the risk of the employer causing harm to themselves or to their employer by being
distracted or otherwise unable to discharge their duties by distance working is negligible. The threats
are minimal and, at the same time, the potential problems that may be caused are easily mitigated by
readily available measures. Therefore, this argument cannot be considered as impediment to granting
employees the right to choose their workplace.

As for the second grounds for criticism, it stems from the fact that when they are at home,
employees are able to use their time for their own needs, as opposed to those of their employers and
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some consider this to be unfair.** There are two reasons based on which this line of thinking is to be
rejected.

On the one hand, it can be stated, that by guaranteeing the employee the right to choose where
they work from, nothing will really change. Quite a lot of research has resulted in findings that even
when working in the office, people have free time®, which they do not use for doing their jobs*®. The
only difference is, that when distance working, they employee is likely to be at their own home and
have more freedom in doing what they wish.®” Therefore, instead of what they prevalently do today, as
in wasting this time in entirely unproductive activities*, the employee will actually get a chance to do
something useful for themselves.*” Moreover, there is also the opinion, that when a person is at home,
in comfort, they may have less of a wish to waste time and the employer may actually receive a higher
level of productiveness.” In light of the above, the result is, that the only real change in this regard
that would stem from granting the employee the choice of their own workplace is that their personal
interests may be better protected. As for the employer, they are not affected negatively and may,
indeed, reap minor benefits as well.

Additionally, according to a rather widespread idea in the academic literature, when an
employee is “available” to the employer, even if they are not tasked with anything specific at the
moment, this time should still be considered as work hours.”’ Therefore, any argument that by working
from home the employees will be allowed too much free time is devoid of all factual grounds.
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In light of all the above, it can be surmised, that all of the main arguments against guaranteeing
the employees’ right to choose the workplace is insufficiently substantiated. Therefore, rejecting the
reform idea based on them would be both unfair and unwise.

Finally, it should be noted, that before the pandemic ends, there is a major opportunity to ensure
that the steps undertaken in the direction of allowing employees to work from home are retained. If
this is not done, there is a significant risk, that once the crisis caused by the spread of COVID-19 is
over, all will return to the status-quo that existed prior to the pandemic, meaning that the resources that
are currently available for distance working may no longer be at hand and, as a result, the chances of
the reform discussed within this paper would greatly diminish. This means that the timeframe to do
what is necessary for the protection of the employees’ rights is rather short and the chance afforded to
the future of employment law cannot be squandered, otherwise, there may not be another such
opportunity in the near future.

5. Choice of Workplace and Contract Autonomy

Employment law is mostly considered to be part of private law.”* This field includes the concept
of contract autonomy (also referred to as party autonomy)’*, which, in essence, means that the parties
to any agreement are free to regulate their own relationship in accordance with the rules that they
impose upon themselves, basically, doing as they wish.”*

Contract autonomy is an important aspect of all civil law relationships.” It should not be
interfered upon and the parties to an agreement should not be denied their freedom to self-regulate
unless there is a legitimate purpose behind such an action.”® A dominant position in academic
literature related to this question is that, for an interference to be justified, first of all, it needs to be
protecting an interest of significant value’’ and, at the same time, the interference should be of
proportional value.”® In order for the proposed reform to be justified, the said standard must be
satisfied as well.

Firstly, as to the issue of an interest of significant value. A major such component is the rights
of the employees. Considering the fact that protecting the latter is considered to be the paramount aim
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of employment law, it can most definitely be considered as of value’, and something that clearly
should be protected. Moreover, this action will be a step in preserving the healthy balance of
employment market, by ensuring that the rare positive impact that the pandemic has had on the world
economy is retained, thereby changing the world for the better.

As for the proportionality of the interference, considering all that has been discussed above, it
has been demonstrated, that the negative impact of the reform upon the employers are either
nonexistent or negligible. Therefore, even if the change will no longer allow for parties’ freedom, as a
result thereof there will be one party that benefits and the other that does not suffer at all. Therefore,
there is no real violation and the interference most definitely does not outstep its bounds.

Finally, it needs to be noted, that both the proposed amendment as well as the interference in
contract autonomy is quite recommended, as, according to the surveys of employers, they fully intend
to return to the office regime.100 This will ensure that the employees’ interests will, in a way, suffer,
when, as can be clearly seen, their rights are not particularly difficult to protect. Therefore, in order to
preserve a healthy employment market and combat the negative ramifications of the COVID-10
pandemic, it is of utmost importance that the reform proposed by the article at hand is put into effect.

6. Conclusion

Protecting the employees is a paramount aim of employment law. In order to achieve such a
goal, the greatest crisis of modernity needs to be utilized and the positive ramifications thereof must be
retained. This is why the right of the employee to choose their own workplace must be guaranteed,
which would be a step taken in the right direction.

Such a change has a definite and major positive effect on a large number of employees, while
not affecting others, while having no significant negative impact whatsoever upon the employers. At
the same time, this change also offers other opportunities, such as protecting a large number of those
involved in the workforce, namely individuals with disabilities, from discrimination.

The COVID-19 pandemic has caused the greatest challenge facing the modern world. In order
for it to be surmounted, all measures need to be taken to ensure that not only is the reality of the past
rebuilt, but the resultant environment in which humanity is to proceed must be built back better. The
world needs to be stronger than before, and a part of such a change can be the mechanism of ensuring
that each employee has a guaranteed right to choose their own workplace.

The present article has illustrated the need to protect the interests of the employees as much as
possible. Additionally, the position that granting them the right to choose their own workplace bears
little to no risk, whilst promising a number of significant boons has also been explored.

Considering the fact that employee protection is one of the primary purposes of employment
law, the said purpose will have been neglected in the event that the concept defined above is not
considered. While, of course, the drafting and enactment of regulations is a complex process, with its
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exact details as well as the practical outcomes being impossible to predict, but the essay at hand has
shown the soundness of the underlying principle. Workplace choice, as a guaranteed right of the
employee, is a valid notion, the study and exploration of which is a necessary stepping stone in the
development of both the Georgian and international employment law.
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