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Protection of Women’s Right became very acute in Georgia recently. Therefore, the article aims 
to analyze the existing trends in European Court of Human Rights as well as which approaches are 
established in European Court of Human Rights in this regard, taking into consideration that the 
European Convention of Human Rights does not contain a special provision about the protection of 
women’s rights. Together with the theoretical deliberation there are underlined initial discussions 
contained in the classical historical cases in this Article. In addition, the Article analyzes recently 
created case law of European Court of Human Rights having fundamental significance for the 
protection of women’s rights and the author concludes that through the evolution of the case law of 
European Court of Human Rights the European Convention of Human Rights becomes an effective 
legal document for the protection of women’s rights.  
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Marckx Airey

Marckx
Airey

The first question for decision is whether the natural tie between Paula and Alexandra Marckx 
gave rise to a family life protected by Article 8 (art. 8). 

By guaranteeing the right to respect for family life, Article 8 (art. 8) presupposes the existence of a 
family. The Court concurs entirely with the Commission’s established case-law on a crucial point, 
namely that Article 8 (art. 8) makes no distinction between the "legitimate" and the "illegitimate" family. 
Such a distinction would not be consonant with the word "everyone", and this is confirmed by Article 14 
(art. 14) with its prohibition, in the enjoyment of the rights and freedoms enshrined in the Convention, of 
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discrimination grounded on "birth". In addition, the Court notes that the Committee of Ministers of the 
Council of Europe regards the single woman and her child as one form of family no less than others 
(Resolution (70) 15 of 15 May 1970 on the social protection of unmarried mothers and their children, 
para. I-10, para. II-5, etc.). 

Article 8 (art. 8) thus applies to the "family life" of the "illegitimate" family as it does to that of the 
"legitimate" family. Besides, it is not disputed that Paula Marckx assumed responsibility for her 
daughter Alexandra from the moment of her birth and has continuously cared for her, with the result that 
a real family life existed and still exists between them. 

It remains to be ascertained what the "respect" for this family life required of the Belgian 
legislature in each of the areas covered by the application. 

By proclaiming in paragraph 1 the right to respect for family life, Article 8 (art. 8-1) signifies 
firstly that the State cannot interfere with the exercise of that right otherwise than in accordance with the 
strict conditions set out in paragraph 2 (art. 8-2). As the Court stated in the "Belgian Linguistic" case, 
the object of the Article is "essentially" that of protecting the individual against arbitrary interference by 
the public authorities (judgment of 23 July 1968, Series A no. 6, p. 33, para. 7). Nevertheless it does not 
merely compel the State to abstain from such interference: in addition to this primarily negative 
undertaking, there may be positive obligations inherent in an effective "respect" for family life. 

This means, amongst other things, that when the State determines in its domestic legal system the 
regime applicable to certain family ties such as those between an unmarried mother and her child, it 
must act in a manner calculated to allow those concerned to lead a normal family life. As envisaged by 
Article 8 (art. 8), respect for family life implies in particular, in the Court’s view, the existence in 
domestic law of legal safeguards that render possible as from the moment of birth the child’s integration 
in his family. In this connection, the State has a choice of various means, but a law that fails to satisfy 
this requirement violates paragraph 1 of Article 8 (art. 8-1) without there being any call to examine it 
under paragraph 2 (art. 8-2). 

Article 8 (art. 8) being therefore relevant to the present case, the Court has to review in detail 
each of the applicants’ complaints in the light of this provision
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The conclusion appearing at the end of paragraph 24 above does not therefore imply that the State 
must provide free legal aid for every dispute relating to a "civil right". 

To hold that so far-reaching an obligation exists would, the Court agrees, sit ill with the fact that 
the Convention contains no provision on legal aid for those disputes, Article 6 para. 3 (c) (art. 6-3-c) 
dealing only with criminal proceedings. However, despite the absence of a similar clause for civil 
litigation, Article 6 para. 1 (art. 6-1) may sometimes compel the State to provide for the assistance of a 
lawyer when such assistance proves indispensable for an effective access to court either because legal 
representation is rendered compulsory, as is done by the domestic law of certain Contracting States for 
various types of litigation, or by reason of the complexity of the procedure or of the case. 

As regards the Irish reservation to Article 6 para. 3 (c) (art. 6-3-c) , it cannot be interpreted as 
affecting the obligations under Article 6 para. 1 (art. 6-1); accordingly, it is not relevant in the present 
context40. 

Airey

Osman v. UK

Osman Test41

“In the opinion of the Court where there is an allegation that 
the authorities have violated their positive obligation to protect the right to life in the context of their 
above-mentioned duty to prevent and suppress offences against the person (see paragraph 115 above), it 
must be established to its satisfaction that the authorities knew or ought to have known at the time of the 
existence of a real and immediate risk to the life of an identified individual or individuals from the 
criminal acts of a third party and that they failed to take measures within the scope of their powers 
which, judged reasonably, might have been expected to avoid that risk42
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Kontrova v. Slovakia

the first sentence of Article 2 § 1 enjoins the State not only to 
refrain from the intentional and unlawful taking of life, but also to take appropriate steps to safeguard 
the lives of those within its jurisdiction. This involves a primary duty on the State to secure the right to 
life by putting in place effective criminal-law provisions to deter the commission of offences against the 
person backed up by law-enforcement machinery for the prevention, suppression and punishment of 
breaches of such provisions

Bevacqua and S. v. Bulgaria
Opuz v. Turkey 

Bevacqua and. S. v. Bulgaria
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As regards respect for private life, the Court has 
previously held, in various contexts, that the concept of private life includes a person’s physical and 
psychological integrity. Furthermore, the authorities’ positive obligations – in some cases under Articles 
2 or 3 and in other instances under Article 8 taken alone or in combination with Article 3 of the 
Convention – may include, in certain circumstances, a duty to maintain and apply in practice an 
adequate legal framework affording protection against acts of violence by private individuals

Opuz v. Turkey

D.H. and others v. Czech Republic

all forms of violence against 
women occur within the context of de jure and de facto discrimination against women and the lower 
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status accorded to women in society and are exacerbated by the obstacles women often face in seeking 
remedies from the State47

that the general and 
discriminatory judicial passivity in Turkey, albeit unintentional, mainly affected women, the Court 
considers that the violence suffered by the applicant and her mother may be regarded as gender-based 
violence which is a form of discrimination against women48
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