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The paper is dedicated to one of the founders of modern Georgian civil law and the first lead-
er of development of comparativistics Professor Tedo Ninidze by whose impressive lectures,
saturated with maxims of law, a new generation of lawyers is continuously being nourished.

Will and Manifestation of the Will

(Meta-legal and Civil Comprehension)

A human is a rational being, which is expressed in his/her “I”. Only a human is able to under-
stand own self, self-consciousness, by which a human is distinguished from other living beings.
The substance of the mind is liberty. Antic people lacked the real comprehension of liberty, as
they were connecting the existence of liberty with certain social criteria and not with the humane-
ness itself. According to the Christian doctrine an individual himself/herself has infinite values,
as a being created by God, who is able to make the creator live in himself/herself. Real liberty
does not mean the isolation of the individual from society, as a human is a social being, revealing
his/her own self in relation to the others. The human's liberty is manifested in the liberty of his/
her will. The will defines the individuals interests, realization of which is carried out by the in-
dividual s right. Besides the existence the liberty of the will means demonstration of the will too,
a legal instrument of which is transaction among private living relations. An issue concerning
which component defines the essence of the transaction: the will, characterizing an individual
internally or its expression, becoming perceivable for the addressee, is establishing different the-
ories in civilities. In defining transaction modern private law does not grant the priority to either
of them and it is deemed that considering all the circumstances it is possible to provide interests
of private autonomy or turnover.

Key Words: human — free mind, self-consciousness, liberty — substance of the mind, human- a
social being, balancing of mine and others’ liberties, interrelation between the will, interest and
right, transaction — legally suitable manifestation of the will, theories of expressing subjective
and objective will, stability of private autonomy and turnover.

Free mind is a real mind.

Hegel.

Human — Being Here and Free Mind

“Mind, as the truth of nature, can be created”.! The first-rate definition of the mind is that it is “I”” and
each of us is “I”. A human itself is continuous creativeness, which is the only feature of its perfectibility.?
Cogitation is the first among those characteristics, by which a human differs from nature. Although a hu-
man includes the whole inner essence of nature in its own self, but in mind natural definitions are represent-
ed by a different rule compared with the outer nature.?
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Philosophy interprets the mind as an inevitable development of an eternal idea and the whole evolution
of the mind is its self-rising up to its truth.* An individual is a result of the way, the knowledge of which is
impossible and it is cognizable as much as it is given and with it informs something.’ Only a human is able
to be risen from sensory consciousness to generalization of the thought, knowledge of own self. Each ac-
tion of the mind is understanding of own self, self consciousness, not only individual’s abilities, intentions,
character, but perception of the mind, as a being itself in a human.®

The substance of the mind is liberty (liberty is the own existence of the mind) or being independently.
Liberty has quality of being the first source and not a result, because it is a metaphysical category.” There
is no other concept (idea), which would have more distinguished meaning and would influence variously
on the mind, than “liberty” (Montesquieu). In the mind there is unity of a concept and objectivity, which at
the same time stipulates its truth and liberty. They have a quality of originating each other, namely the truth
makes the mind free and liberty makes it true.?

So a human, as a rational being, is authorized to have liberty, a human comprises free mind in himself.’
Antique people did not have a concept of absolute liberty; in their opinion liberty had a feature of naturality,
because they connected liberty with human’s background, citizenship and education. They failed to cog-
nize a human as a free being, only with his humaneness. The idea of liberty is connected with Christianity,
according to which an individual himself has infinite values, as he is a subject of God’s love and a human’s
aim is to have the absolute relation to God as to the mind and make the mind live in himself.!° To decline
the liberty is the same as to decline the own human dignity, human right (A human is as much a human,
as much he is a possessor, expressing these rights),'! which is incompatible with human nature'? and there
is nothing to be able to compensate the results of this decline.!® This desire of liberty is no longer striving,
which must be satisfied, it is already character independent from striving, transformed into existence, rea-
soning perception. '

2. Relativity of Liberty — Inevitable Choice of a Self-Conscious Individual

Despite of being-for-itself a human is with “other”, i.e. “self” liberty is conditioned or it has a relative
nature.”> A human cannot decline communications, it avoids loneliness and is trying to find society,'® hu-
man’s humanity is revealed just in its sociality.'” An individual is certainly free, when the “other” is also free
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and is recognized as such by the individual. A reasoning individual must neither dominate the own naturality
nor endure the naturality of the “other”.!® Only in such a case social liberty can be reached, which means
the conformity of “my” liberty with others’ liberty in order to accomplish a general goal — creation of the
civilized and free society.'’

A human considers the existence of the divine mind now and here as kind of social institutes existed
in this world.?® According to the doctrine about natural law 2! individuals’ natural state is free and equal,
where liberty means absolute liberty of each one, “Here each one is a king equally” (John Lock), excluding
self-will.?> Contrary to the natural liberty, where a human recognizes a law of nature as the principle of
action, but in socium it obeys the authority established by social contract.?®* The state of absolute liberty of
a human, when confined only by a natural factor, is really willfulness, which is an antipode to liberty*. So
the idea of absolute liberty is abolishing liberty.*

The existence of the state and society does not mean confining of liberty, the existence of the right is
only connected with self-definition, which will be excluded in the condition of the natural liberty, where
violence and injustice exist. A human is really free only in an organized society, in conditions of the de-
veloped law and order, the base of which are legal beginnings by nature to such extent that in realization
of them “my” liberty does not encroach liberty and legal interests of the “other”. 2° “My” interest does not
confront the interest of the “other” and by balancing interests an environment of their peaceful coexistence
is created.”” Thus the concurrence of personal liberty with the state life is a way to reach the absolute har-
mony (Hegel).”®

3. Will Liberty as Precondition of Human’s Self-Determination

The inner world of a human is a unity of consciousness, reasonableness and will (blissful Augustine).
In the structure of a human’s consciousness first of all is meant intellect, by which man understands the
circumstance, where he is, then comes feeling or an emotional side of consciousness, because apart from
the intellectual process in the consciousness structure emotional and volitional processes are also partici-
pating.?®* Will is an inner endeavour to carry out this or that action, capability — the means of embodiment
of inner forces, regulation of own behavior reasonably, it is a means of overcoming of external and internal
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difficulties. In psychology the will is interpreted as a free choice, taking decision in the process of choosing
is estimated as a free act, in the process of choosing taking decision is estimated as a free act, a will activity.*

The dependence of the wish capability on the sensation is called tendency and it points out the demand,
but the dependence of the randomly definable will on mental principles is interest.’! Human’s action is
conditioned by material and ideal interests, which is at the same time the right creating force (Weber). The
will is a means of satisfaction of interest, but the purpose of the right is provision of interest.3? The will and
the interest belong to the individual psychics, but combination of the interest and the will gives the right.
Nothing can be created without interest; the activity for reaching the purpose exists because an individual
by virtue of interest is involved even in the most unselfish and unprofitable for him acts. 3

Mind, which knows its own self as to be free, is a mental will. The will itself is an independent thinker
and free.* Liberty of the will means self-determination of a person in his/her actions. Autonomy of the will
is the right, which must provide each one’s liberty and inviolability of others by recognition them as equal
members of a free society (Habermas).*® Liberty of the will is an absolute, eternal and the oldest right,
which turns man into human. At the same time the will is original and independent. It can’t be created. “If
the whole world teaches, compels man, tries to inspire, there will be no result, the will either is or is not.
In Georgian under the word “will” there is meant willpower, as well as liberty and desire. Restraint of the
own will liberty by man means taking the moral ground for his/her own action.”’

Besides this the will must not be egoistic in spite of the fact that subjectivity is the essential feature
of the will.®® Subjective will is a unit; a unit will is self-will. But certain liberty, as morality, exists when
the purpose of the will has not an egoistic, but general content, which is only in thinking.** Only objective
certitude-truth corresponds to the certain liberty of the will.*°

An individual might have a private will, different from the common will and opposing to it,* but liber-
ty does not mean doing whatever you like, it means a right to fulfill your duty (liberty is a form expressing
the existence of a human being);* if liberty does not recognize a law created in relation to man and does not
listen to the voice of conscience, then it is confronting the society.* The final purpose of the world, a duty
of the subject is to foresee kindness, to make it as own intention and carry out it by his actions.** A good
will is deemed to be a law of human’s life; it has a universal character and is free from egoistic intentions.
The absolute purpose of a human’s action is conformation of the idea of liberty to the spiritual life, it is
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necessary for the will of a separate man to acquire the universal significance in social life. The main pur-
pose and the highest leading idea of social life is the existence of the union of peace-desiring humans, by
means of which each individual’s private purpose defines objectively right purposes of others (Shtamler).®

When these or those people reach a cultural level of apprehension of liberty, they don’t need any
more the support by laws. If at the lowest stage of the development of public life there is willfulness, at the
middle stage — control and compulsion, at the highest stage there is already the real liberty (lering).*® This
is just the reasonable liberty, which by the European opinion is called liberty. At this stage man has ability
of distinguishing good and bad from each other. Moral and religious determinations are obligatory for him
not as outward laws and rules, but they are recognized by a human’s heart and striving.*’

4. Transaction - Manifestation of the Legally Worth Will

4.1. About the Concept

The will is an inner psychical moment, which is unachievable for others; so it is necessary to reveal,
manifest it or to express the willpower in certain forms, so that an addressee of the will manifestation will
be able to perceive it.* According to Hegel the will demonstrated by an individual is expression of real
liberty,* liberty of man’s actions is realized in demonstration of the private will (Medicus).*

According to the contemporary European private law the concept of transaction is connected with the
demonstration of the person’s or persons’ will.>! In addition to it the quality of the demonstration of the will
is crucial; transaction is only created by a volitional act carried out with the purpose of achieving a legal
result,” so transaction does not cover all types of manifestation of the will, but it is only such manifesta-
tion, which has legal nature, the purpose of reaching a legal result: A transaction is a unilateral, bilateral or
multilateral declaration of intent aimed at creating, changing or terminating legal relations (Article 50 of
Civil Code of Georgia). Accordingly in juridical language the demonstration of the will aimed only at the
factual result is not deemed to be the manifestation of the will.>® Transaction is a free, lawful act of will,
resulted from consciousness, by which it is distinguished from other juridical facts, which are creating legal
relations, such as accidental circumstance and delict (not conforming to law, lawless action).**
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If a person’s will is not expressed, proving of the existence of transaction is lacking legal grounds,*
as a legal act always represents the demonstration of the will.*® Concept is an instrument of cognition, by
means of which the essence of things and events are ascertained; their conformity with a law is explained.
It should be noted that in Roman law there was no equivalent term to transaction; Roman law officials were
using the concept “Negotia”, which in broad meaning meant any action having factual quality.’’The con-
cept of transaction was worked out by German pandects and in original language is called “legal matter”.
According to the explanation of Flume in human action there is one group, which is called legal actions or
legal matters; in this group there is meant permitted human actions, the subject of which is bilateral rights
and obligations.’® Besides transaction in broad meaning is not the demonstration of the will, in such a case
demonstration of the will is one of the components alongside with the other components of transaction (for
example, form observance, agreement of an administrative authority).*

4.2 Will or Demonstration of the Will:
Discussion about a Determining Element of Transaction

A transaction idea is created in the mind of an acting person and is expressed by means of a proper
declaration. Before this moment it might experience some change and therefore it has not a juridical signif-
icance. There are distinguished two types of the will: transaction will or the will, directed to perform that
picture of transaction, which was created in the person’s mind and the declared will, by means of which
the inner will finds its outer expression,®® from a subjective state goes to an objective state® and achieves
its aim. Only outwardly expressed acts of the will belong to a sphere of law; so the will must be not only
existed, but it must be shown. The inner will must be got to the other person by that means, by which it gets
to know other persons, or by demonstration of the will. So in order to get a legal meaning it is necessary for
the will to take a definite outer expression, without which the person’s will can’t be perceived and will not
be subjected to the estimation from the point of view of legal norms, it is inadmissible to connect legal
results with the unexpressed will, as the will existed in consciousness is not subjected to a field of law.

So the transaction has a subjective (the will) and an objective (declaration of the will) sides.* Ac-
cording to the common opinion existed in law science in the first half of the XIX century the essential in
transaction was the will: where there is no will, there is no transaction, from it “a theory of the will” or
“subjective theory” is originated. According to the latter a subject’s will is important and not its outer ex-
pression, which might not conform to the inner will (Savin, Tsitelman).®® The inner will is directed to cause

3 Schwab/Lohing, Einfuhrung in das Zivilrecht, 2010, 187, Rn.408. Referred: Tsertsvadze G., Contract Law, authors: Dz-
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decision, defining, setting something and others. Zoidze B., Commentary to the Georgian Civil Code, Rule 1 (Jorbenadze
S., Akhviediani Z., Zoidze B., Ninidze T.,, Chanturia L.), edited by Chanturia L., Tbilisi, 1999, 165.

% Explanatory Juridical Dictionary, authors: Totlade L., Gabrichidze G. Tumanishvili G, Turava P, Chachanidze E., edited
by Khubua G., Totlade L., Thilisi, 2014, 109.
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a definite juridical result, which is obtained just because it was desired, the inner will was directed to it.%
The main governing regulation of the theory of the will is the following: the declaration without the will
has the same meaning as the will without the declaration. Transaction is not given, if demonstration of the
will does not correspond to the inner will and when the will is cognizable and it is possible to state its real
content, meaning, then the priority must be given just to the will. ¢’ The opinion, that only a real and freely
expressed will has a restraining force, is based on the autonomy principle of the will, according to which
on a person cannot be imposed the obligation, to arising of which his will was not directed.®®

On the contrary the theory of “expressing the will” (“reliance theory™) is oriented on the external
manifestation of the will; it is deemed that transaction does not exist without it. Important for transaction is
not the inner state of the will, but its outer expression (Koller).®® The will, as an invisible phenomenon, the
inner side of transaction, needs manifestation; the inner, outwardly unexpressed state cannot give a legal
result. The will gets a legal meaning only as a result of external action.” From the demand of the stability
of civil turnover for law and order the existence of the inner will (the inner manifestation of the will) might
be essential, if it is within the scope of usual legal meaning, which is given by a reasonable man to the
manifestation of his will.”!

So manifestation of the will is a main part of transaction, it is an act of the outwardly perceivable will,
directed to a legal result sanctioned by law and order. "> Here decisive is not an inner will, being a base of
transaction, but a form of expressing the will, which is understandable for an average participant of civil
turnover.” If an individual says that he/she wants, it is supposed that he/she really wants, unless something
opposite comes from the objectively perceivable circumstance (Windshide).™ In such a case confidence is
accentuated: if the will is manifested, a person’s proving about non-existence of such will is not taken into
consideration, if the outwardly expressed will causes conscientious assurance of the other party of getting
rights.” The theory of expressing the will provides protection of contractor’s interests, because everybody
must trust to the demonstrated will, perceive it as a serious and real will; a person carries a risk of demon-
stration, if the will demonstrated by him/her differs from the true will.”

4.3. Importance of the Constitutional Element of Transaction in Explanation
of the Will Demonstration

Giving priority to the will or expressing the will acquires importance in explaining the demonstration
of the will. In order to achieve a result the declared will must conform to the imagination of the declaring
person, word and action must overlap each other.

% Dornberger G., Kleine G., Klinger G., Civil Law of the German Democratic Republic, M., 1957, 315.
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According to the subjective theory of explanation the most important thing is to state that intention
of the person, which he/she had in demonstrating the will. In French civil law the subjective theory is ad-
vantageous; according to it in explaining the transaction a judge must comprehend profoundly the case,
dry generalization of legislative rules will cause mistakes. First of all the intention of participants of the
transaction and not only the word-to-word content of the transaction must be ascertained.”” The judge in
this process must respect the person’s or persons’ obvious or meant intention, even when it is expressed
obscurely and ambiguously,” he is obliged to state the presumable will of the parties or to study the inten-
tion considered to be the manifestation of the persons’ reasonable will, taking into account subjective and
objective circumstances.” So in France the theory of the will is priority, in case of the wrong declaration
of the will, the inner will maintains power and the declaration is deemed to be quashed, because it does not
imply the inner will (Larentz).*

On the contrary, according to the objective theory of declaration, which dominates in common law,
transaction is not a state of mind; it is an action and in this form it is a result of a certain behavior. Respon-
sibilities must be imposed on the parties not according to their intention, but what they have said, written
or acted. In this system a judge does not state elements connected with the mind, but provides achievement
of the expected reasonable results defined by the participants.®!

None of these theories is perfect independently. On the one hand, it does not correspond to the contract
nature in obliging the person, who declares the will, to do what he did not want to (a result of the objective
theory) and on the other hand, it is necessary to protect contractors’ interests, which is based on the decla-
ration of the will (which is denied by the subjective theory).

There is an opinion, that it is inadmissible to separate the will and the will declaration. They are two
sides of one phenomenon.®? According to Diumulen in explaining transaction everything must be taken
into consideration: as the parties’ behavior, as well as a presumable intention (hypothetic will).** In one of
its decisions the Georgian Supreme Court points out, that in explaining transaction the main condition is
to state the will according to the principle of conscience and considering peculiarities of legal turnover. In
explaining transaction it is inadmissible to give its content the meaning, which was supposed by the person
declaring the will or the addressee of the will. In this case the essential must be the meaning, which might
have been given to the declaration of the will by an imaginary reasonable man, if he had been connected
with the case in the state of the addressee considering all the important circumstances.* This approach cor-
responds to the position represented in the unified acts of modern private legal law, namely if in defining
of the will declaration the Vienna Convention on “Contracts for the International Sale of Goods” or UNI-
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DROIT Principles (International Commercial Contracts) is governing according to the parties’ interests,
the manifestation of the will (declaration) must be defined in the meaning, which a reasonable man would
have had, if he had acted in situations analogous to the participants’ situation.®

5. Transaction in Private Autonomy Sphere

Transaction is a volitional juridical action, a volitional act, the fulfillment of which means the exis-
tence of a subject’s cognitive level, that a person considers own action and governs it. Demonstration of
the will must be legally appropriate or must satisfy indisputable material (person’s mental capabilities) and
formal-legal (legal form-circumstances, when declaration of the will restraints the parties with a juridical
result) conditions of the authenticity of expressing the will.*® Who is capable to make a transaction or who
is able to declare the will causing a legal result?

Legally valuable will can be demonstrated by subjects of law, who have a private right and obligation
(physical and juridical persons; under a physical person is meant a person, who has legal personality (B.
Zoidze). The existence of transaction implies formation of three types of will: the will of action, the will of
manifestation and the will of establishing a legal result. The will of action represents an obligatory component
of formation and manifestation of the will; it does not exist, if a person cannot control his/her action; the will
of demonstration is a desire of a legally essential will and expressing it consciously, consciousness of mani-
festation,” the third element is the will directed to a certain transaction, which does not exist, if a person does
not want to participate in this transaction.®

So an essential element for formation of a transaction is manifestation of the will within the scope of
the person’s capacity to act (without this capacity person’s self-determination does not exist) and in the com-
position of a concrete legal institution.® In each subject of law from the very start there is given an idea of
capability to act, as an action coordinated with a legal norm. Only being as a human or as an anthropologi-
cal-biological being is not enough in order to become a legal subject, it is necessary to arise to personality, so
that there will be created the possibility of carrying out valuable-ethic and legal acts, which itself means pure
will-power, pure cogitation — “I””.%

The possibility given to the subjects of private law by law and order to regulate relations between each
other by means of transactions is called private autonomy and is the single most important principle of pri-
vate law (it is no other than realization of the individuals’ liberty of will — Lassali)®! (In Latin “principium”
means initial, basis and in jurisprudence it is deemed as a motive power, as a guiding statute, which by
legislative strengthening has a common obligatory character).”> So a private autonomy means to state the

8 Zweigert K., Kotr H., Introduction of Comparative Law, The Institutions of Private Law, Vol. 2, scientific editor 7.
Ninidze, translated by E. Sumbatashvili, Tbilisi, 2001, 94-95; Bagishvili E., Asking for the Will Manifestation in Unified
Private Law, Journal “Review of Georgian Law”, Special Edition, 2007, 106 .

8 Chanturia L., Introduction to General Part of Civil Law, M., 2006, 231.

87 Kereselidze D., The Most General Systemic Concepts of Private Law, Tbilisi, 2009, 239-240 .

88 Vashakidze G., Theoretical Aspects of the Explanatory of Contracts and the Importance of Objective Interpretation in
Stating the Parties’ Will, Journal “Justice and Law”, Nel, 2007, 30.

% Diuvernua N., Reading in Civil Law, Sankt-Peterburg, 1909, 640.

% Naneishvili G., Authenticity of Law and Attempts of Substantiations of Normative Acts, Tbilisi, 1992, 164.

' Kniper P, Law and Hustory, Baden-Baden, Almaty, 2005, 33.

%2 Shchennikov L.V., About Some Problems of Civil Rights, Krasnodar, 2010, 13; Universal invariable principles of Law are
giving a format, which allows law to perform its function; Skurko E.V., Principles of Law in Modern Normative Concept
of law, M., 2008, <www.lawlibrary.ru/izdanie2065619.htm1>.

21



Journal of Law, Ne2, 2016

content of living relations between individuals easily and willfully.”® By this point of view admissible is an
action, which is compatible with the will autonomy, but an action, which disagrees with this fundamental
principle, is inadmissible. In the concept of a private autonomy first of all is meant the will autonomy, as
an action oriented on a legal result in the scope of the concrete right-obligation, each is able to express own
will and by this will to reach a desirable result.**

It is deemed that these two themes define human’s existence — creation of conditions for personal
liberty and social welfare.”

Efforts for broadening boundaries of freedom is genetic for a human, he/she creates it in any sphere
with the purpose of maintaining freedom and then achieving more freedom. Legal liberty considers in itself
free legal thinking, legal choice and legal action.’® The more the opportunity of liberty, as the possibility of
development and realization of own talent and good characteristics, is strengthening, the more understand-
able it becomes and as comprehension, as well as appraisal of liberty and granting a high value to it, is the
basic challenge of modernity.®’
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