30M@30 R3J3VdJI*

3301596400 (IBmMLAOL) LOLLROLLIZIGOIRIdAN3N 30LIBLNLIB3IdITMBY
J3aMJaIRMaNLIM3NL LOIADO3MEOLM LOLLEOL LO3IATIOTIN

dgooa@mos (qammbos) bobbemolblbsdsmormgdmogo 3obnbolbdsgdemmds bgengzgoomgdol
8oy Bowybocro @obsdomemobsmzal bLobbeal bodsmoremol gEmo-gG0m0 dosgemn 36Hmd-
mydos. 3memadogamo s bodbgomm mmowgmgdolb mdmdgomdal 3@odoboemo dozonbsor-
30b bobbemob bodsmomoenb 9039980560 (36985 bommgds. b§sdosdn 3@ min ssbsemaob98lb
bogmomodmmober bobberols bodsmorerols 8oge dgf86ocn dgoom@mol 3obmbolbdsgdenmdnl
(superior (command) responsibility) 3c6¢3993¢3000, Gmdgemas dgmonmos Sofmoodnfn 35b-
2506300 gomgdy aodmbzgmemo @dmdgomdol obxommdal dgbsdmmgdmmmdob ndmygzs.
dobo 50600, g0 536986 0d bogF9b, GmIgenbsry 0brngomoemto 3sbabobdsgdenm-
Bob bbgo joMmgow s3Mmmomydmemo 3obmbobdsgdemmdol bobggdo 5960 mdemegg3ds, ob
#0350 §m3938L "

bs3356dm bogyzg9380: 0boozommnscamo 3obmbobdsgdmmmds, dgomenmob mdmJdgomas,
3aemgmoenmds, omyzmds, Hmdol bdodmdo, bogmmsdmmabm bobbenlb bodsmoms-
o.

I. 3gLsgoma

LobbEob badsGmmal ghm-gMon s8m (3565 LadmJomadm (3memn@ozycn) s Ladbgomm dg-
®099M9d0b ,d9a6909mo 9dmJdgmdob® 3G030bsmods(3nss. gb bsgomba goblsnmmgdac 360d-
369emm30608 XXI Lo 396930 — 065890060m39 &gdbmemmangdal aobgnmamgds s dsmo gggd@nsba
353mygbgds bgmb 1bymdl mmam® (3 ©sbsdommms godmdagdsl, sbgsg 360d36gmmgseba 3@ 30(39-
3 gdgdob gobo@amgdsb. Lobbemob LadsGmmoabomgob babasmagdmm ,89J960b30“ bdafsow dabs
Lobabssmdmgamm godmnygbgds @s Lobbmob Ladsmmamb Mmdogd@n® (3s@gFnsmn@) gomgdmy-
390Dy oyMmEbmdoo 1bgzb dmddgwgds, Lndagd@ Mo (8gbGomuMn) aofmgdmgdgdals s38babggma
3830390998930l gobsanmgdol godm. 3oMsdnmn gobDMobzom gsdmbggymoa mdmddgomdals
3830(3900L dgndmgdmmdabal bobbeolb Ladsmmnmabmgal Jmagofa 3GMdmgds ,mdogd@nMow
5@bgdmo Mdmddgomdal” obgsmdss.

dgmanmms 93mJdgmdol @obgsmdol bszombdg Logdzmoasbsw dMdomdl LoagMmsedm-
Gobm Lobbmob badsGomsmo.' 3gHdme, Lobbeob bsdsmmmal LogHomsdmEabm Labsdsmmmmgdals
dngf abogo@memymo 3sbyybobdggdmmdol ogndbgdabol gsdmoaygbgds dgmay@als 3abyybals-
339dmmdal — superior (command) responsibility — 3639309, ®m3geas LobbEobLsdsGmmgdFng

*

obg-0b 0gMoeoymo Bo3nmEg@b sLob@gbGo Lobbmob Ladstmmmal dndstmmymgdoom.

" bag@osdmeabm Labbmob La8stomoal (36980bg ob. Gomsgs 8., LagMmsdmabm Labbmmal Lodsm-
ool Logndgmgdo, md., 2015, 1-16; ab. obggg: Krel C., International Criminal Law, Max Planck
Encyclopedia of Public International Law, Vol. V, Oxford University Press, Oxford, 2013, 717-732.
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093650 sbmM(309mgdL Jgomon®gddg, Hmam s badbgmm, sbgzg badmdsmasgm 30c9dbg, bagMors-
dmE0bm obsdomagdol 0530006 5(30mgdolb aobybm@309mgdmmdals, domn sEsbomobsmm 3mb-
GOmmobs s bgmddmgabgmmdabomgal. gb 3mbzgxy0s dbmmme dgmonmms ofMesdamo asb-
BEsbz0lb goMgdyg aod8mbggmemo ©dmJdgmdalb obxomdal dgbadmadmmdsl ndmggs.

390l 3obybobdggdemmdals em @& Mabs LagMmsdmmabm Lobbemal badsMmsmb bgnmg-
35 LBEmG g 3meo@ o 3n&o @s bedbgomm mogMgdolb bLobbmabbsdsMomgdMngo g3bolb MeG™ 3g-
&0 9539dB056mdabomzal.? 39Gdmm, BomcmMBold@odnsbo s LobEgdnma sbsdommgdobsl, Hm-
Loz ©3653095mdals 3ot d9a69dmma© 0hgbl ©3mJdgomdsl ,330mab sEs@m3q0L* dobboom,
Moms dg3m9ado 030 0dsMmmmb, M3 sMeg0momn dMomo 36 dondmgob sbsdsnmgdfngn Jdg-
©0900b Rowgbsodn. oy dgomanmal md3mJdgmdal 3oMadnma gs6DMabzs 396 3@ 30(3gds s3bEY-
m9dmmdobl (YROm sMod30M@sdnmn s3bEMmgdmmdal) 3mbzgyoom, ,mdogdE Mo sMbgdyma
13mg3g0mdab” by omdalb dgman@al 3sbybobdagdmmdal md@mabs sbwgbl.

dgmom@al nbpogomsmydn 3abmbobdagdmmdalb 3mbi3gg300L Gmeo, Lobbmmolb bodsm-
ool bagBmsdm@abm babsds@ommb (dg3gmddn — ICC) dmemm 369390968900l dobgogom,
a@Mm gGow 0dMEgds, mmIol bGodmEob 30-g 8nbmdn’ 3oHmsdnmn gobdMmabzol 335360 bBs6-
oM &0l 063 3300060980L g0dm.* 39Mdm, 30MEs30Mn gsbbMbzal gocgdy Rowgbommn @ebsdommanls

2 3go. Olasolo H., The Criminal Responsibility of Senior Political and Military Leaders as Principals to

International Crimes, Hart, Oxford and Portland, Oregon, 2009, 82—109.

8 ob. Bmdob bGoGmBob 30-9 dxqbemo:

»1. oy bLbgoggemom o6 oMl gomgomabbabgdyman, 306b g3ob&mgds LobbmabbsdsMomagdmoga
3obybobdagdmmds s onbyxgds babsdsmommb on@obongnedn dgdsgemn msobsdsgmobogzol
3bmmmE 03 d53mbgg3590, 01y mdagd@nen dbsmabomgal edsbsbnsmgdgma 60d6gdnm ngn Bawgbamao
0ym a56bmsb s 93693 nmec.

2. 58 3gbab 30bbgdabmzgal oMb o43b 4o6DMabge:

(a) 48900930l 808563, 09 ngo 8306193 83 439 gdal Rowgbsl;

(b) dggaol dndsmm, 01y ngo 8306153L asdmobzomb gb dggan ob go3bmdng@Mgdemo o43b, Hm3 ngo
©30aq8s Imgmgbgdob RzgmmgdMogo gobznmsmgdal dgdmbggzsado.

3. d9abgdmor 6036s3L 080L ao3bmdagMgdsl, MmB gomgdmagds oMbgdmdl 6 Jgmgan o©agds
3mgmgbgdal Rzgmmgdmngn asbgnmamgdal d98mbggzeda. ,(3mmbs” s ,d9abgds“ Mbos gob60dsM@mb
dgbodsedabog.”

4 ICC-0b 3080bsMg 369(39096@mo bodstmama mmInb bodwGob 30-g dnbmoal 396G omu gemg-
396830 gobaboemogl 8bmmme 3oMEadnt aobdMmobgzel — dafMggmo bamabbol 3nMmsedam gsbdbHabgobos
(dolus directus in the first degree, 30(2)(b)-g dgbmol d0Gggmoa sm@gmbo@ngs) s Jgmeg bamobbob
3060306 g56bMabgol (dolus directus in the second degree, 30(2)(b)-g 3qbmob IgmEg oG g@bs@ngs).

00300006, ICC-0b Babobabodofmmmm 3oma@od emmdsbgol (Prosecutor v. Lubanga) boddgg Lzowo
mmdolb bGogm&ob 30(2)(b)-g 3nbmdo 9396Bmocramo g3o6dMobzal (dolus eventualis) qengdgb@nl
Bogoobgs, 390dme, Hmogbs dMommgdnmb dgoganl d08sGm go3bmdagmgdemo 43, Hm3 ,0g0
©oggds 3mzmgbgdal Rzgnmgdcngn asbgomemgdal dgdmbggzeda”, — ab. Prosecutor v. Thomas
Lubanga Dyilo, Decision on the Confirmation of Charges (ICC-01/04-01/06), Pre-Trial Chamber I, 29
January 2007, § 349-365, — GmamMo 068 gm36g@o305(3 Logndggmb o6 o6al dmgmgdama. dgoc.
Jain N., Perpetrators and Accessories in International Criminal Law, Individual Modes of Responsibility for
Collective Crimes, Hart, Oxford, 2014, 90. 83mg 30565300, Babsbobodsmomm 3omo@od 89880 (Prosecutor
v. Bemba) Lodd9bg dgzzoms sbgmn a0aqds 93968 scrmmn 3obdmobzolb 3g9bGomymma gmgdgb@nb
Mofymgem. Lo yzobodyzoma nbBgMm3Mg@oionm ,dgmga0 ©oagdmes” (consequence will result),
3abo 5bG0m, 603653L gommongem dmbscrmmbgmmmdals (inevitably expected). 53539 068936 9@ s 3000
oy) Bo30300bogmnm Babswawgdol dgmeg Bobomb — ,8mamgbgdal Rzgmmgdcngn asbzomsemgdal
dgdmbgg3080“ (in the ordinary course of events), 3gGdme, ,dgogan oagdmes dmzmgbgdab
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800680 ©89035d9, dgometol (Hammbol) bolbbeoblbsdsmmagdmogo Jslybolbdsgdamds
9mJdgemdobsmgols bsgmomsdmeobeor bobberol bsds@mmscndo

dgdombzg39380, dgmamab 3abyybobdaqgdemmdal (36585 LobbmobLasdsMmmgdfmngn ©g360L ,gGms-
Mo badymamgdo MRgdS™.

ICC-0b  dgoonMal  3abyybaldggdmmdal  md&Mobol  do@gMosmum s  3gbGomu®
99396898, ad hoc §Modybarmgdal 369 (396096Em Ladsmmaombdg syMbmdam, dmmogn(zo-
9099 84d50d9dL. 0y bobbemal badsMomal bogHmsdmmabm babadsMmmmgdal 3Gs @ 30@sb
1339 3oMao© bosbmda joint criminal enterprise-b (dg3gm3ddn — JCE), msbs53bMyymadmmdals (Co-
perpetration), sGs3oM@adnma s3bAmgdmmdobs (indirect perpetration) s sModoMo3060 (0156s)
23L& mgdmmdab (indirect co-perpetration) 3sbybobdggdmmdal babggdol 3obsbas, dg@&gbbomoac,
3mg3900930ms s 30MHEs30M0 g56bMobz00 hogbomn ©sbsdonmgdabmgal nbngomms Labbeal-
bodsGmmgdMogo 369, Jgmanmab 3obybobdggdemmdol Mm@ Gabs, 3ofMosdamo 36nd3gbgmmdoom,
m3mddgmdoms s 30MEsdnmn asbdbmobzalb gocgdg Rogborm ©s65dsymaddg 9bgbgdL abygs-
©mdsb. dgbadmms nmgzol, MmAd ogn 03LgdL 3obmbabdagdmmdal 08 bLygMmb, Mmdgmbes s3bEHY-
m9dmmds 3960 13330090, ob oo GmM3zgoL~.

dgmamal 3sbybnbdagdmmdol EmMJEMm0bs Lxol gmanmb bagHmsdmmabm @obsdagmmals
Ro@gbobomgzalb — gMma b0z, Hmmgbss 0go ,dmbsbormgmdL* 3gabgdamam s 396 nbggds 3obe-
bobdggdmmdal bbgs gmmdom, sb, gmEg dbGog, ,dmbsbamgmdL® dgosmgdoom ©adsemn 396@sme)-
0 9mg396@ 0o — Jomamoa bobbeob badstomal EgHdabmmmmannm, sMsdnfmeadnmn gs6DMob-
300 0¢) 369, 35(36md0gMgdmmo o) 3o (36mdogMgdgmo goyBMmbomgdmmdoom.

LESG00L Babsbos, dgmey@al 3sLyybobdggdmmdol Mobmgbo 3Mbgy 0oL gosbsmabgds
ICC-0b 69brgdab dobgogoom. 39dm, mmdnb bGsedm§ab 28-g 3gbemals, ICC-0b 3G @030l sboemoa-
Bobolb 360d36gmm3zo60s, 538LEYMdmmbobs s Mobsdmbsbomgmdobash aobbbgseggdmm, 3gomo-
303o300bsmngol Mo sm30mgdgm do@gMosm s 396G smm& 60dbgdlb ¢Mbrs ©3ds5ymypamgdogl
0g0. ICC-al bobsdamormm 3o @030y, 39Mdm, gmb-3n9/ 89335 3gmddmb (Prosecutor v. Jean-Pierre
Bemba Gombo) bog39bg oyMobmdams s ad hoc §madybamgdab 36g(30096@Mm LodsMmsmmsb
3oMomgmadob gogmgdom, aobbobamaggmos Mo o 30emgdgm 60dbgdL ¢bos 83359meznmgdwglb ngon
5 MHmammos 3obo badsMomgdmago dggsobgds.

obobmmo 80bbal JabombBggom asdmbs3zmggns dgdmgan bsgzombgda: JgmonEal 3sbabal-
3390mmdab (36965 (command responsibility oy superior responsibility); 3gosg@ob 3sbybalbdggdmmdals
©535391dbgdgmo aoc9dmgdqda ad hoc &Madnbomgddn; Jgmoncal 3obnbalbdggdmmdabogals mm-

R3gmmadtogn aobgomomgdal dgdmbgzgzeda”, Bomgmos, ®m3 dgmganl @omamdol ogomgdgmo
LEOBEOME N SBEMLss MNogM IMbammEbgmmdobmsb. 3oms@od gb LG oboom@n gobbodmgms Hmam(s
3069 moenamn Moogm dmbsoenmmbgenmds (virtual certainty), o6 3mog§ogmern mogm dmbscnmabgenmds
(practical certainty), &m3 dgogan 0gbgds Lobgbdy, dmmmmebgmo s goncmzamabbabgdgma Rofgsal,
»00&96M396(300L" go8mEn(3bg0m, BMmBgmog mog086 so(30mgdos 3gogal. ob. Prosecutor v. Jean-Pierre
Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges (ICC-01/05-
01/08), Pre-Trial Chamber I1, 15 June 2009, § 362, 341-371. 356B6sb30b sbgo 3066 m 068gH3Gg@ 53000
dbotn omgoms ICC-ab Lobodosmmemm 3omo@ed, joBGsobgolb (Prosecutor v. Katanga) Logdgdg 2014
Brol gobshgbom. ob. Prosecutor v. Germain Katanga, Judgment Pursuant to Article 74 of the Statute
(ICC-01/04-01/07), Trial Chamber Il, 7 March 2014, § 770-779. ogngg ass390s ICC-0b Losdgmazom
3omo@od mxdobg ol (Prosecutor v. Lubanga) bsJdgbg (3, Moomo(s o8 9&o3g 93968 moemmtio 356 dGobzob
396@ om0 gemgdgb@o 30-g 3xbemal Bnmds s@mgs. ab. Prosecutor v. Thomas Lubanga Dyilo, Judgment
on the appeal of Mr Thomas Lubanga Dyilo against his conviction (ICC-01/04-01/06 A5), Appeals Chamber,
1 December 2014, § 441-452. &mdol bBod 2@ dn 39b@omnma gemgdnb@ob 3gbobgd ob. Badar M., Porro
S., Rethinking the Mental Elements in the Jurisprudence of the ICC, 36934mdo: Stahn G. (ed.), The Law and
Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 649-668.
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8ob b oG B0 35035mabbabgdmmo do@gMnsmyma gmgdgb@gdo, 39Mdmm, badbgomm s badm-
Jomadm dgomon@mgdal 3sbyybobdagdmmdabamzgal gomzamabbabgdamo bogmdzmgda, 306 3gndemg-
35 0ymb badbgmm, badbgemm dgmaymal babom grgd@&nsbsw dmddgmn s Ladmdomsdm dgomay-
60, G5 35bbbzoggdss Jom dmMab, §599@&0sb0 3MbEHMEOL (56935 s dobo 5GLgdmdal 6036900, Ro-
©q60m 6535mmbe s bgmdzgomgddg bamsbsm 3mbEmmmal gobybm309emgdemmdsl dmGab
30bgdmdMngn 3o3domab 3@ 30(3900L 3603369mmmds; dgmanmab 3abyybobdaqgdemmdal 3g6@sma&oa
9ma3gb@gdo, Mmammgda(zss: (3m@bs, ,bos LEMEbmEs®, oywgzMmds (negligence), ,3Jmb-
©5 30dgbo HM3 LzMEbmEs*, nbgm@mds300b dgabgdymon MaMmadgmymegs ©d gMmamMormds
(recklessness);® Bgmom@ol 369396(30mm0, Gg3Mgbommo s bagnm s ambog@mo Dmdgdals go-
B96gdab Imgamgmdol bLEObEIMEgd0; sdmEmb, RyGoMgdma 33mg30L bLogmdzgmdg dgbogs-
3989mos gomon®mal 3obnbabdggdmmdal 3mb(398309, 39MdmE, ©86535mmdn s3LbEMEgdemdal-
030b g00m35mabbabgdam Lobggdmsb 3mbinEmabznbol MmMIgmb Mbros 8ogbagml M3oMs@gbmds
= &m8ob bGoB b 28-9 oy 25(3)(a)-g b, Moo gobbbgszwgds 0go nbmogomsmaa obe-
bobdggdmmdal Lbgs Lobggdabash s sbsdsmmdn Imbsbamgmdals HmBgm gm@Isb Joggmc36gds.

Il. 3gmon@mab 3obybab3dgagdmmdab (3650

dgmanmal 3obbabdggdmmdol 3mbgyes bogHmsdmmabm Bggmmagdoo Ladsmamadn
XX boy3nbgdo, 390dme, 3gm&g 8bmggmom m3ob q8amd a3ob30maeM©s.t Mm@ Mmabs 3oMasw
353m0ygbgdmes ymgomo omambeagonbs (dgdamddo — ICTY) s Gyobonb (dgdwmamddn —
ICTR) Lobbeob LsdsBmmob bogMHmedmGobm @EMndmbamgddn’ s mgbss, ICC-0b d08nboMy
bogd056mdadn Ma30b0 dEaNEOL 3 330MYdSL (3L0EMAL.

dgoom@oab 3obmbobdaqgdemmdals (superior (command) responsibility) Lobg, JCE-b 3basgbow®,

recklessness-obs doormmo dgbo@yzobob dgbobgd ab. §umozs d., ©sbsdsmmal mdmgmgds, md., 2011,
289.

dgoom@al 3obybaldggdmmdal aobgomamgdals abEmGanmo g4bgn@bo ob. Meloni C., Command
Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague, 2010, 33-76; ab. sbggg: Mettraux
G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 3-20; Arnold R.,
Triffterer O., Responsibility of Commanders and other Superiors (Article 28), 36 9dmda: Triffterer O. (ed.),
Commentary on the Rome Statute of the International Criminal Court, 2™ ed., C.H.Beck.hart.Nomos., Miinchen,
2008, 799-00006.

ad hoc 8@0dmbsomgddn 3gmem@al 3obmbobdagdmmdsbmeb ©s3zsegzdomgdom ob. Sliedregt E., Command
Responsibility at the ICTY — Three Generaions of Case-law and Still Ambiguity, 309dmdo: Swart B., Zahar
A., Sluiter G. (ed.), The Legacy of the ICTY, Oxford University Press, Oxford, 2011, 377-400; ab. sbggg: Boas
G., BischoffJ., Reid N., International Criminal Law Practitioner Library: Forms of Responsibility in International
Criminal Law, Cambridge University Press, Cambridge, 2008, 174-00056.

JCE-b 3mogato 3mb(39%3(300, Mm8gma(s 99Mm0s693L 80l yggmes Bg3mb, gb 060l msbssdb&nmgdgmms
9000560 356DMobge — oganngdsda Imbsbomgmds bagMomm 30bbol Bnbombyzew. LogMom ggads
353m0bo@qds 3mbiMg@ o 56/ 5dLG MG Mmn obsdamgdal Rowgbada. ICTY-b 36 g39096&
Lodamomdo, 39Mdme, ad hoc GFadmbamals 30639mbagy 9&o3bg — Gownhnl (Prosecutor v. Dusko
Tadic) Lagddgdg, JCE-b 394360l ,,8megs6n Babsdncmmds® ogm nbngommsma@a 3sbababdggdemmdal
LEIGYGOLgYma (36930L ,MNbsM” s DgEdgBow SBLEMdGMmn abss@ba. ICTY-b bgbrogdol
39-7(1) 3qbmo LEsGNENL go8mBYygbgdgml 3mMbiMg&mmo 3M0b(303930L, ©MadsGozol mbgdy
0beogomsmn@o 3obnbobdggdmmdol ©oxdbgdol 3mbBiMgdmm abob o6 Lmegobmdws. dgbo-
b580bow, 9939680 omosbom gows@sbama ngm 369 3909b@&mm Ladstmaemdy, 93 ,mbomdabe’ o
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bogHMSdmEabm LobbEob badsmmal JogH ,mMognbsmnMan® dg4d86armn 3mb(39g (3009, MMl
,60830" bo(30mbomn® badsMmmmydcng bob@g3sdo o6 8madmzggds.’ ngn 0bwoznMsmMG0 dob-
bobdagdemmdal sui generis, 3ob(3om 3939090 babgs. doybgsegew 0dnbs, MM MMInb bGoGwGab
25-g 39bemdo Bomomgdyma 3sbnbaldggdmmdal Labggdobash edmey3ngdmew 28-g dbemdos
3m(3999m0,"? Bgman@ab 3obnbobdaggdermmdal gm@ds mEmasbamow 25-5 3mbmob bobaemns, dobo
asgmdgmgdss .

dgmaommal 0brogoysmumn 3sbyybolbdggdmmdol, Mmams LEsGNEGbynmo, sbggg omd-
GMobymo 3mbzggyns doME0300. @MIGMbs LobbmobbsdsmmmgdMog ©g3bsl sbmm(309mgdl
Lodbgmm s bodmdomsdm 3amgddy 36g39b30mmo, Mgd3Mmaboyymo s bagoGm s ambogmamao
Bm3gd0b 3o@oMgdmmdal, 3Mobomabam 3MbGMHMEALS s bgmddmgebgmmdabaomaal, Mo MHm-
Lo 896M (300, 5s8056mMmMBNL BnbssmBoga dndsMmmm ©s M3l obsdsnmgdmsb dndsm-
®9800,, bdoMow 03390908 dgmem@mms 3o 3399)emo bobab ,dgdbgdmmds” s 3ty mebspgm-
35", m8mdBgomds. '

LodbgEE™M s Ladmgomadm FgmanMms LagMmsdmmabm obsdaymadol Moz300056 d(30myg-
b0l gobbm@m(309mgdmmdol, 3Mobosmsbom 3MBEEmMmabs ©s bym3dmgsabgmmdabamazal bab-
brobbodamomgdmogo 0g360bsb, dHamogdal sDMHom, JgmanEn abggds 0daob gsdm, MHm3 Mo30056
3 50(30(md 56535 d0 M633MBIBamgmds (3og., ob3sMagds — aiding and abetting), by dzgomoms
dmbobomagmds JCE-Jo o bbg."

dgmanmal 3obybabdggdmmdal md@mabol gobosbsmadgdmaw 8603369mmasbas gmb-
309 39835 gmddmb (Prosecutor v. Jean-Pierre Bemba Gombo) Logddg, Hmdgmdog ICC 3oMggma
obgblb mmdnl bGoGmGnl 28-g dnbemalb abBgm3cMg@onsl. 93 Logdgdy oyMobmdoms s ad
hoc &&0dmbomgdals 39390968 LdBoMmMOmMMb doMomgmgdol gogmgdom, LogMmasdm@abm
Lobbenal LadsGmaml, dgadmgds 0mg3zsl, sbaem dmmbmgbgdbyg dmmggdamo dgomon@al 3sbybob-
3390mmdal 3mb39x(300 o93L.

dgmanmal  3sLyybobdagdmmdal (36985 ooy moB MG N@ado MYOHM0gM3gb(3-
3mgdo©0 §9Mmdnbgdom godmayqgbagds.

23LEMoBmmdal 3odmbabbmmgdmac. ab. Prosecutor v. Tadic, Judgement (IT-94-1-A), Appeal Chamber,
15 July 1999, § 185-232; ab. sbggg: Cassese A., the Members of the Journal of International Criminal Justice,
Amicus Curiae Brief of Professor Antonio Cassese and Members of the Journal of International Criminal Justice
on Joint Criminal Enterprise Doctrine, Criminal Law Forum, Vol. XX, 2009, 289-330.

dgo. Werle G., Jessberger F, Principles of International Criminal Law, 3™ ed., Oxford University Press,
Oxford, 2014, 221; Ambos K., Treatise on International Criminal Law, Foundations and General Part, Vol. I,
Oxford University Press, Oxford, 2013, 206.

dgow. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University
Press, Oxford, 2010, 457.

396m3000L obsdonmmob 3033069300 dgmeymal 3abyybobdagdemmdsdy ob. Zahar A., Command
Responsibility of Civilian Superiors for Genocide, Leiden Journal of International Law, Vol. XIV, 2001, 591-
616.

ob. Arnold R., Triffterer O., Responsibility of Commanders and other Superiors (Article 28), 369d¢m3a:
Triffterer O. (ed.), Commentary on the Rome Statute of the International Criminal Court, 2" ed., C.H.Beck.hart.
Nomos., Miinchen, 2008, 798.

'3 Bg9o0. O’'Keefe R., International Criminal Law, Oxford University Press, Oxford, 2015, 201-202.
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lll. 3gmsg@mab 3sbxybab3dggemmads — command responsibility e« superior responsibility?

bogHmadm@abm Lobbeolb Lodsmamadn dgomon@al 3sbyybobdggdmmdal Mmoo Lobgmbm-
©gds 5Mbgdmdb — command responsibility s superior responsibility. md@&mobs 0o300830M39mow
d0donggmo nym dbmmme bodbgmm dgomon®mgddg Lobbmabbsdsmmmgdmogo 3obybolbdggdmmdal
obobadMgdma s command responsibility babgmBmgds(s 9d9s6 IMIabomgmdl. dgdwmamddo
dgmagMab 3abyybobdaqgdemmdol 3mb(3993(3098 mog30b Ma3d0 ma(z3s 3MBLOTbgEM™, badmdsmsjm
306gda(3, Mab 398gasz nan, sbggg, Gmam (s superior responsibility obg 3moblbgbogds.' bogMoes-
dmEobm bobbmob badsmmmob mo@gfo@nemadn mGogg babgmbmogds pmgbomgmdom, YMHomnge-
0dgbs(33mgdoe §9M3nbgdow asdmayqbgds.'® mmbnlb bBoBmBn 3gmon®al 3sbumbalbdggdmmdsl
28-g 3bemdo, 80bo dobsomboEsb 3sdmdmnbsemyg, Mm3gmbs J398mm gogosbsmadgdm, superior
responsibility-co dmoblgbogdl.

390l 3abybobdggdmmdol dmeaggoz0Mgdmmo (36930b Laggydgmagda, Hmamts dgdmo
20360869, ad hoc §EH0dmbomgdol 369(3900906@ Mmoo bLadsMommnsb dmwab.

IV. 3gonsgab 3sbybabdggdmmds ad hoc §Madxbsmgddan

65dmmMB0lb 30BboEsb aodm3nbafyg, Gmdgmoai Mmdnl bGsGn&al dabgozom dgomonmal
3obmbabdggdmmdal Immogoz0Mgdamoa (36980b gosbsmndgdss, smbsbadbsgos ob dmmbmabado,
Imgdbo(s ad hoc §Modybomgdal 36g(39096@ Mmoo bodsMmamo 1ygbgds dgmay@b dmddgwg-
30l gnbEnmgdmmdobsmgab. '

dgmom@al 3obbobdggdmmdobomgal ad hoc &@odnbomgdds Modgbodyg s9y(30mgdgmo
3obybalbdggdmmdal ©edgndbgdgma dmmbmgbs 653maygbal. gbgbos:

— 3gmoMbs o bgmdggomlb dmmab ,mBmogBomdal® (brdmEMoabsznal) s6bgdmds;

— dgmanEab 8bMoEsb msegobo Mamgdsdmbomgdal gomamgddo bagom o gmbog®ema
Bmgd0b gon@&oMmgdmmds, Moms maz30056 vg(30mgdobs dobo bgmJzgomal bbb ©sbsdommos
Rowgbs o 3o6gbm (309 gdnbs bowsdbggmm mmbabdngdgdo;

— 3gooMob (3m©bs, 56 ,80D9D0 080l (3M@baLS"," HmME Rogbormos obsdomma, 56 3obDMo-
byemo ngm 8abo Rogbos.'

"4 command responsibility s superior responsibility 89630693096 ©s3038069d00m ab. Weigend T., Superior

Responsibility: Complicity, Omission or Over-Extension of the Criminal Law?, 36qd<cda: Burchard C.,
Triffterer O., Vogel J. (ed.), The Review Conference and the Future of the International Criminal Court, Kluwer
Law International, The Hague, 2010, 67; ob. sbggg: Meloni C., Command Responsibility in International
Criminal Law, T.M.C. Asser Press, The Hague, 2010, 1-5.
15 ob. Sliedregt E., Article 28 of the ICC Statute: Mode of Liability and/or Separate Offence? New Criminal Law
Review, Vol. XII, 2009, 420, bmenom 1.
ad hoc &0dnbomgddo Jgomon@ol 3abybobdagdmmdal md@®nbolb dgbobgd ob. @zsoemndy 0., gog-
205690 mo obsdanmgdtngn mEmgsbadsgos (JOINT CRIMINAL ENTERPRISE) Lsg@®omadmGobm
Lobbmab bLedsmmsmda, 3Ggdamda: bsdygdns 8. (M9.), mMas60dgdmmn sbsdoymal mebsdgomay
353m3m0bgdgdol 3M0d0bomoadszonbs s LadsMmemdggemmgdal 3Gmdmgdgdo Jomormm Lobbeal
LodoFmmamdo, »d., 119-123.
03390905 mens rea-b mMa o130 dgen dmmbmgbs: nizm@s s 3fmbrs dndgba, Hmd b;mobmms. b
998568530 6536M330 YPMm sbzMamgdao Jggdmm ngbgds gobboemmma.
'8 ob. Prosecutor v. Boskoski/Tarculovski, Judgment (ICTY-IT-04-82-T), Trial Chamber II, 10 July 2008, § 406;
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sbg3g, 3960bodEzMs Jgmmbg s (30mgdgmo gemgdgb@o, MHmdgma s, magzobmagsw, dgmanmalb
3ob9ybobdggdemmdol @M@ FMnbalb dobssmbowseb gsdmdmnbamyg smdm(396ms — LogMmsdmmabm s-
653ommgdob Bogbs Mbws Imbogl dMommgdemoal bgmdzgomal dog6."?

mmdob b oGl 28-9 dqbmo mmbngg 9mgdgb@L Immogn30cgdnmam 536 (3mdb.

V. 3gmoqmab 3sbbab3ggdmmdab Gmdab LGsGYEabgyma (3650

dgmom@nl 35bybobdg gdmmdal em g Gabs mmdnb b§sodw@nb 28-g dnbmacm 93 absoMawm
>60b gobbodrgMmo:

»LOLIBIMNMUL 0Mobrnd(30580 dgds35emn sbsdammabomgal 83 bgbrgdoo gomazamabbo-
695990 LobbmobbsdsmmmgdMaga 3obnbobdggdmmdal baggmdgmgdol sds@ gdoom:

a) badbgemm dgmoyML ob Lsdbgomm dgomonmMab boboom grgd@nsbsw dmddgo oMb g30bMgds
Lobbeabbsdsmmnmgdmoga 3obmbobdggdmmds Labsdsmmmmb nnMmaboodznsdn dgdsogsmon ©sbsds-
amobogol, G®m3gmos Rooabgl dob 9g39J@&00b bgmddmgabgmmdsl @s 3mbG®mmemb wsgd39dwmgds-
90993ds domgdds, 5bs, (39 39mm dgdmbgggzedn, Ron@abgl 8ol gg39J@0obo domomamgdabs o
3MB@EMmob 30mHmdgddn 030l Jgmgasw, Hm3 gb d0Mn smbndbae domadl o6 MBg3ms Lamsbaom
3Mb@OMml, oy

(1) badbgMm FgooyMds ob 30Mds, 03 EMMobosmgol sMbgdymo goMgdmgdgdosb godmdwon-
bog, 0(3mEs 96 Mbs bzMEbms, BM3 gb doemgdo Roommbgb 56 456bMobyma 3dmbosm 3 wo-
bodogmms howgbs;

(ii) badbgEm BgmayMmds 56 30Mds 56 ImabgMbs ogmm yzgmes bogoMm s gmbog@mmo dm-
3o mo30bo YRmMadsdmbomgdol GoMamgddn, Moms Md300056 3530 dabs ob vmg3390 ©653s-
aems hogbs 96 goag3e 9ebndbyma bsgnmbo 3m33g@&gb@ o mmasbmgdobmgal asdmdagdals
Bom3mgdobs s LobbeablbsdsmmnmgdMogo @g360L gobbobm@(zngmgdmac.

b) 9xcmmbobs s bgmdzgomol 03 B0 gMomdsbmeb dodommgdom, Mmdgmo(z o6 5ol goom-
35mobb0bgdmmo (a) 396480m, nucmmLL g30bMgds Lobbmobbsdsmommgdmaga 3obnbabdggdmmds
babadamommb ogMmabrng308d0 3g8s35mo obsdoymabmgal, Hm3gmoa(z Boownbgl 8obo gg3qd@o-
obo domogmgdal ob 3mbEHmmOb 4393, 080l dgmgas, Bm3 gb oMo 50badbym bgmJzg0cmgdl
56 99693000 Lomsbam 3mMbB MU, ovy:

(i) 9xnE™L3S 0(3MEs 56 dgabgdymow Mamgdgmymzs 0bgmmMds30sl, HmIgmo(s 93 35Mo
309000930, H™I bgmdzgombo RoomEbgb b gobdMabymo 3mbmsc sbgom sbsdeymms Ro-
©9bo;

(ii) 3653ommo dma(393000 Ldg805bmdl, MmBgmas 99398gdsMgds MBGMLOL gg9dEnsb
3obyybobdggdemmdal s 3MBGEMMmUL; s

Prosecutor v. Halilovic, Judgment (ICTY-IT-01-48-T), Trial Chamber I, 16 November 2005, § 56; Prosecutor
v. Limaj and others, Judgement (ICTY-IT-03-66-T), Trial Chamber 1I, 30 November 2005, § 520; Prosecutor v.
Kajelijeli, Judgement (ICTR-98-44A-T), Trial Chamber 11, 1 December 2003, § 772; Prosecutor v. Aleksovski,
Judgment (ICTY-IT-95-14/1-T), Trial Chamber, 25 June 1999, § 69; Prosecutor v. Delalic and others, Judgment
(ICTY-1T-96-21-T), Trial Chamber, 16 November 1998, § 346.

9 gl s8s@gdoma dgmobyg gmgdgbo asbobobdmgs ICTY-b dbGosb mmobol (Prosecutor v. Oric)
Logddgdyg. ab. Prosecutor v. Oric, Judgement (ICTY-IT-03-68-T), Trial Chamber II, 30 June 2006, § 294, 295—
306.
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(iil) 9gEMBLPS o6 dmabgMbs Jogmm yggmes Lagomm ©s gmbag@mmmo dms magobo Mgmads-
dmbomgdolb gomamgddn, MmM3 meg0sb 8g(30mmgdnbs ob 593390 obsdommms Rogbs ob go-
359(3% 5060369gmo bsgombo 3m339@gbE Mo MmMasbmgdobmgol godmdagdols Bamdmgdabis s bob-
brobbodamomgdmogn 9360l gobbabm309mmgdmac.”

58 8bmol B0bssmbo o LGMNJG NG, (3MES 56 aymb, Hommow asboggde? s 3mB3mgd-
LmE0s,2' Bos, EMInlb bGo@mEob 394860l 0bBME00s6 a5dm3nbomyg, Lyma(z o6 G0l gobs jg0-
0. 28-9 3gbmo, 0bggzg, HmamE (3 3omosbo LEsGNEN, bbgowsbbgs Ladsmmmgdmagn Lobgdab
BomImBogagbgm 0Mmab@qdl dmmolb godsGmyymo Mormmo dmmadams3gdgdolb dgmagans, Mol go-
33 9bmEgdgb dsb, 4o6bbzoz904ma dgbgmmgdabsb LabnMggmo ggnbaznal dobsmgdaw, 3ma-
36m3abob ol ®oznal jo6a 8sgomoml.?

1. 3gmo9mabl 35Lybabdazgdmmdab IsGgMasmyMn gemgdg68§ 900

dgmaoy®ol 3obyybobdggdmmdol @md@Mmabol 3obnbobdagdmmdol sdxyydbgdgmn dsdgmo-
sMo g g396@gd0b @obowagboe K9 Mbws gobabodmgmmb, 306 dgadmgds oymb bodbgomm
Fgoonm0 56 badmdseogdm dgosm@mo s Go 0gmmobbdgds 9939580060 3mbBmmenol (3696530, dom
dmMob, ©ogd399mgdsmgdama domgdal d0dsto 99295&00bo byenddmzobgenmdol o 3mbdmmenab,
ob 999980560 dseongmmgdobs s 3mbEmmemol s@Mbgdmdadn, Modgbo s (30mgdgmos d0dg-
BmdEM030 3033060l ©a 965 Rogbam @sbsdambs s bgmdzgomdy bocmobsom 3mbdmmenob go-
bnbmz09emgdenmdslb dmEolb? yggms gb gmgdgb@on 360d369mmgabos Lbgoabbgs 3mb6@94Lb@da,
030l dobggom, 9dmJ3gmdalb 0hgbl Lodbgomm dgomommo oy bodmdsmodm dgmenmn dgmaem@al
3obyybobdggdemmdols dmsgamn ds330moggn(306909mo do@gMasmydo gemgdgb@nb — dmgdgmdals
Bomdmbahgboc.

1.1. bodbgMmm s Lydmdomsdm dgmanMgdal 35Lybabdazgdmmdabsmgal
35035mabbnbgdyema Lygydzmgda

dgmomal 3obybabdggdmmdalb md@®mabol b3gnomuMa bLydogddo, gobsi dgodmagds
bogHMEdm@abm LobbrmabbsdsmmmgdMoga 3sLbobdggdmmds ©og30LOHML, Mmdols bGoGyGab
28-g9 3gbmob dobgogom, ostal bodbgomm dgomenmo (military commander-superior), bodbgomm
dgoonmol boboor 90395&00bs dmfdgwo oo (person effectively acting as a military commander) o
bodmgloemsdm dgomsmo (civilian superior). 3sbbsbomggmos mommgyemo dsomgsbo.

1.1.1. bLedbgMmm g Ma

ICC-abs Bobobobodstmmmm 3omo@ed 89330l (Prosecutor v. Bemba) Loddgbg aob3sm@s, Hma
bodbgomm dgoommo (military commander-superior) >6ols 3ofon, GmIgmoz BMOISMYMo© oY)

2 Jgoc. Weigend T, Superior Responsibility: Complicity, Omission or Over-Extension of the Criminal Law?,

36 9dndo: Burchard C., Triffterer O., Vogel J. (ed.), The Review Conference and the Future of the International
Criminal Court, Kluwer Law International, The Hague, 2010, 71.

dgoc. Sliedregt E., Individual Criminal Responsibility in International Law, Oxford University Press, Oxford,
2012, 199.

dgo0. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 23.
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39bmbagFom sbEmmgdL badbgomm dgmem®al i3bd(3098b, 9.6. de jure 3gmana, donbgosgsw do-
bo ©96537dMEM0g0 Mbanbs. g dgadmgds ImosbdMmgdmogl nbgmo Bgmey®o, Mmdgmba(s, gPmo
3b&03, 139300 Bomomo Mabsdgdmds badbgomm domgddo s gd393gdomgds oo Ladbgomm
©36s9mx30 s, Igmeg b0z, nbgon, AMIgmbs 56 39305 oo 13653 dmds s 9d399wg-
doMgds 58096039 KoM0byo30.2 bodbyomm dgomonmdo Imaosd@mgds, sbggg, obgon Mgmmbo, Hm-
3903 »9gL3 N BoYMOE 56 SbmE(309mgdL dgmon@al gbd3098L . gb G0l abgmo dgdmbsggss,
mEgbs Labgmdbogmb dgmon®o s@al J3gybol LadbgoGm domgdal Jmagembomeamao (de jure
39ma9M0) s, 301683500 530bs, 56 SbEN gL ,,94b 3 DonGer* Bobdg s 3obEgdamm badbgomm
3omEgdnmgdsl (9.6. quasi de facto dgmomn). 88 dgdmbzgzsdo ngo 0g6gds 3sbybabdggdgmo
bgmd3g0mgdob 8096 Bogbomo d8gwgdobomgal.?

ICC-0b 3030bofg 3GMog@03odn, 89ddsl (Prosecutor v. Bemba) aosts, baobggmgbms jmb-
amb ©gdmimodomemo G9b3ndemoob Lodsiool 6Gsgobmsl (Prosecutor v. Ntaganda) Lsddg,
M3l dGamEgdgdo dmazeglb 8abo bgmdzgomgdals Bogem Rsgbormn obsdoymadobogzaba(s
3obybob8ggdmmdal, bodbgmm dgomonmoal (28(a)-g 8ab.) 3obmbabdggdmmdsdg Bomomgdom.?

1.1.2. bLedbgMmm dgmnsnMmab bobam 9539405650 IMmddgn 306an

bodbgomm dgoommol boboor 994800600 dmidg 3omdo (person effectively acting as a
military commander) ogmmobb8qds ob ,dgmemo”, GmIgma(s ,o6 ool ao669bgdmmoa 3o6mbomn®,%
dgbodadoba, HmIgmbay o6 530LFM0s gomEgdmmgds, dgobemmb ,Lodbgomm dgmey@ol gub-

“ 27

J305%,77 96 ,396mbm@ M0l 356mbooc gso66qLgdmemn®. % ngo sbm@(309mgdlL J89wgdsl de facto,
®Ra9Bdg 98990560 3MbBEMmL aobbabme(309mgdmow.?

bsdbgomm dgomonmols boboor 993958 00bo@ Imidgon, 0gngg ,Lodbgomm dgomongdals
dbgogbo® (military-like commanders) 306930bL™ LobbmmobbodsmmmgdHogo 3obabolbdggdemmdobal
Mbs 0338 3oEegl, Hm3 dsm dggdmmor 99480060 byeddmzgsebgemmdobs s 3mbGEHmeab, Sb
IRITE0b0 dogmoneemgdobs s 3mbGmmemols asbbm@zngmagds ©og393gdsMgdmmo domgdal
30356 0.%

23

ob. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 408.

% ob. 0gzg, bymeom 522.

% ob. Prosecutor v. Ntaganda, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute on the Charges
(ICC-01/04-02/06), Pre-Trial Chamber II, 9 June 2014, § 164—175.

ab. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 409.

dgo0. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University
Press, Oxford, 2010, 459.

ob. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 28.

2 5g ICC-0b bobadsGonmm 3omo@ol gmb-30gm 39935 3m33mb (Prosecutor v. Jean-Pierre Bemba Gombo)
Logddgdyg, Bogomoamabomganl, dm3yszb Igmon@gda, Hm3mgdbss odzo domangmads, gobsbmE(30gemmb
3Mb@Omma babgmdBogmb ©ad3g8gdatgdsda oMbgdmm Lodbgo®mm domgddg (3mmaznsdy). ob.
Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute on
the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 410.

ob. ngd3g.
ob. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 28.

295

26

27

28

30
31



bsdsmocrol gymbscro Ne 1, 2016

1.1.3. badmgsmadm dgmsnMa. 3o6bb3s3935 LydbgEMm > Lydmsmadm
37059 93L ImMab

bodmgsmodm dgosmo (civilian superior) Gmdol b§oG ool 28(b)-g 3gbemal dobgogom, 6ol
3060, MmM3gema(z 36 8330ymgznmgdl 28(a)-g dnbmolb dmmbmgbgdl, Mo gmmobbdmadl 0dslb, Gm3
28-g dgbmoab (b) 31bg@0 (a) 3bi@oo gomgamabbobgdyma dgmon@al (36980L ,bydboonco
0e20896@ 00"

M0 s@bgdomon go63sbbzog9dqma bndsbo bodbymm dgmonmbs s bodmgsensjm dgmonml
dm@olb — gb ool bbgowsbbgs 3g6@smumo gmgdgb@o o 28(b)-g5 I bmolb @ods@gdomo (ii)
33039690

mmdob bod &b 28-g 3qbma bogHom s (30emgdgm dmmbmzba mEngg dgman@al dndsGo
IBITE05b0 dsensmamgdobs s y3mbdmmenals (effective authority and control) s6Lgdmdals sbobgmgdl.
099339, 28(b)-g 3qbemal 858 gdoma (ii) J393964E0b dobgog0m, sbsTommo Mbos dmaso3gl
obgo Logdosbmdal, ,MHm3gmos 9d309mgdecgds YRGMbal 93qd@&0sb 3obybobdggdmmdsabs ©o
3MbBEMmbLY. 53 3560L3bgmo gemg396@ 0l — 9939780060 35bmbolbdggdermdobs @ jmbGHmenals
(effective responsibility and control) 38 30(3905, (3MEd o6 aymb, 3GmdmgdMos, dom YBMm, Hmd ad
hoc E0dmbamadol 3M9(30096@ Mmoo LodsMmmamo(g 90bs06 3ol smbadbym Lo gnmbdg o6
390(303L.% sbgo e 3oL o3 28(a)-g dmbemo dgo(303L.

obg3g, gho-gMmn Jmagzemn 3Mmdmagdss, oy Mmam® 0dbgds sMsbadbgomm 3mbEqdLb@dn
3383039090 dgmanmbs s bgmgzgoob dm@al sMbgdnmo B0 gHnmds, 993978 0sbo
JMb6B@Fmemol Bmmbmgbol badmdomadm 3m68gdLbEdn 3@ 303930b LoGommomsb 3sdmdwabscg.®

9L mGogg dgdmbggzs, 0beogomsmnfo bodd0sb, bodmsmmsgm dgosnmol Lo nbowasb,
056580093Md0sb 35dm3nbomg Mbos Jgaisbogb.

mmdob bGoGmGnb 28-g9 8mbemdn Bomomgdymo JgmanMgdo, 3o oz MHmI smgbndbmom,
dgodmgds 043bgb 3memn@ozymco mowggda, bobgmdbogmlb dgmey@gda, megmmdal 6g36qdo 6
bbgo mgaznemaco 30Mgda, sbg3g, bodmJomsdm domgda 396dm bgd@m@adn, dobbglda, HmImgdbs s
393090 om0 danrgdn 5 Bemdgb domangmgdabs s 3MbEHMEL 03 Lods300Dyg, Lows(s
bog@msdmmabm bobbemal bedsGmmol gomamgddo s3mmo badsMmmgdmoga bozgog bogMmbab
3303 @aob.*

53 dbMog, yymobomgdos ICTR-b dogm aobbomymo bodndsebols o bbggdnl (Prosecutor v.
Nahimana and others) 1b5ddg. bo30dsbs ngm obGMEN0lL 3MMPLME S MYsbolb bonbymmIsizom
moaobol = ORINFOR — ©oMgd@mtn. bodndsbs o bbgs dMammgdmagdo, bbgs dMomogdgdmsb
960mo@, aobadsMmombgb dgmanmal 3obnbaldggdmmdal Lobgdg Bomomgdoom, agbmzoobs o
503056MMb0b bobosmdgg dndsGmoyma obsdoymadol hogbobamzgal. 39Gdm, bodndsbs oym

% 3g9000. Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague,

2010, 144.

dgo. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University
Press, Oxford, 2010, 460. 3ofmggmo a563sbbgeggdgmo 60dsbo ©obgMnmgdom J3gdmo 0gbgdes
asbboeaemo.

dgo0. 0g39.

dgo. Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague,
2010, 159.

% ab. nggg, 160.
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396dm Moomb 3gMbmbamal dgman@n, HmIgmds(3 o6 Imabonbs obsdsymadmngo go8mbgmgdal
369396300 o 53390

dgodmads omggsl, 28(b)-g dqbmo 0bygdb dmgdgoadsl 35306, MHm@abai 3mbiMgdmmo
dgdobgggs 28(a)-g dgbmal Immbmgbgdl oM o33ogmaynmgdl. 0d dgdmbgggada, oy bodmglocmsJm
dgoonmoborgol Gmdob bGoGmGno Boygbgdmmo dmmbmgbs 396 033030900, 96 36l
353m@03bm0, 080 obsdaymdn Mobsdmbabomgmdaobmgabsy @sobagmb.

a5bbobomggmos 999580060 3mbGHmeal gmgdgb@o, Gm3malb 383039053 dgomanmalb
3sbyybolidggdmmdbol o (30mgdgmo 3oMmdss.

1.2. 339980360 bgm3dm3569mmadabs s dsmsyaamagdab s6bgdmds
0543990935693 ma domgdab dndsmo

dgmommol 3obyybobdggdemmdol Emd@Mabom, yzgms dgmaymo o6 oMol 3sbybobdggdgmao
13mgdgmdobmgol, obsdoymolb  3Mg3abzonmo  Bm3gdalb  gsbybmM(30gmadmmdobamgal,
o639, Ibmmme ol dgomom@ns, MHmIgmbay 93930 L3gEosmYGo 3mbozos HmIol bGsd oo
(3o badsmomgdmoga bozgomggdolb obsogewm.%

ol bGoGnGob 28-9 Iqbmo ombmgl, Mmd Lodbgomm domgdo Mbeos 0yzbgb de jure
bodbgomm dgomenmgdol 93958060 byemddmgobgemmdobs s 3mbGmmenols (effective command
and control), bomeom de facto bodbyomm dgomonmgdo 56 omsobodbgomm dgomonmgdo 999980560
doemomaemgdobs s 3mb@@mmenals (effective authority and control) §393.%

ICC-0b BobobobodsGmmm 3omo@ed 389d8sL (Prosecutor v. Bemba) Lsddgdg aot33g30m
50b0dbs, Hm3 992958056 byerddmzebgemmdsbs s 993958056 domomaemgdsl Im@ob 56 s@bgdmdl
@b gd0c0n, bydbEebs0mmn gobbbgeggds.3sms@obosdGom, byerddmzobgermds 603bsglb gogmgbal,
356bsgmMmgdom LadbgeMm domgdlb dmMob s domememgds 60dbsgb dMdobgdal as(39dab
dgbadmadmmdal, ma3madsdmbomgdsl. dogsed dmbemal dabssmbdn s6bgdmma ,06“ 3mbLE G0
3omo@ol s0dyymgdl, dobgosgsm bagMom dobssmbobs, 99956006 byemddmzgsbgemmdobs o
I89J G056 doemomzmgdsb ImEal gos390mb go635bbgog9dgmo 0689308 o (300.4!

a56bsbomggmos 93 gdmgdoms dabsstbo, mmdnl bGoGyGob 28-g dgbmol LGN JE«-
0056 35dm30bsty.

% ob. Higgins G., Evans J., Nahimana and others, 36qd«mdo: Cassese A. (ed.), The Oxford Companion to

International Justice, Oxford University Press, Oxford, 2009, 833—-839; ab. sbggg: Prosecutor v. Nahimana and
others, Judgment (ICTR-99-52-A), Appeal Chamber, 28 November 2007.
% 3goc. Kiss A., Command Responsibility under Article 28 of the Rome Statute, 369d¢edo: Stahn G. (ed.), The
Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 612.
ob. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press,
Oxford, 2010, 460.
ab. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 412.
“1 ob.odgg, § 413.
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1.3. 389980360 3mbgOmMmma

390l 3obybabdggdmmdalb 3mb3ggx0sdo Bgdmm smbodbymo do@gMosmydo gmg-
396900056 go3mbagmans 99395&00b0 3mbGmmenal (effective control) (369ds. gb sGal dGHomogdols
dbomol 9@ 30(3900L dmsgomn gmgdgb@o — oy Medwgbs 3Jmbs dgmon®db 997G 0sbo 3mb-
&memob dgbadmgdmmds 0893930900 gdmmo bgmdzgomgdol dodsmo. babsdstmmm 99295006
JbGEMl 35bLsbmgMaglh Igman@bs s dob bgmgzgomb dmGol sGbgdym Gmams de jure, obg
de facto 0gMom o mEmogBomdsb.?

IJB9IB80060 3mbBEmemo mbes asb0doM@GML, Mmam@(3 ©bsdonmolb Rogbol mogz0wsb
330 980bs d bLosdbyggmm mbabdngdgdal gobbmE(309mgdals Jo@gMosmama dgbadmgdemmds,
ob domangmgde. 28-9 8abmoal 3mb@gdbE o, 9%59B0sb0 3mbBEHMero ,w©s65dsmmal Bogbal
00300056 d(30m7gd0bd" ©s ,LoELLK MM MMbobdogdgdal ao@oMmgdalb” gomws, dbggg gbgde
233398 96@ N0 MmEgsbmgdabomgal bogdob gosa3gdal dgbadmgdmmdalb®.“ mndss, Dgdmm
50b0dbymo o6 60d653L 0dsls, B3 6gdabdngMa sdsea Labal yMbGFHmero, boss ob dgdwgado
o@bgdomom gomangigb, 309696Hmb 5mb0dbye Lodmazosb.®

3609369mm360s, ICC-0b dogH dgmanEal 3sLxybabdagdmmdobomgzalb su3omgdgmo 99397-
0060 3mbEmmemob sbgdmdol 60dbgdo Mm©al sMob ©eds33sgmaggnmgdgmoa. gbgbas: oMol oo-
bodgdmdMmngn damdatgmds; dobo domaomagmgds, Mmdgmog asdmabs@gds dMdobgdalb as(3g-
dom; mabb3mdals 3@dsbgdam NbEONMb3gmymPal dgbodmgdmmds; 8obo Mebsdgdmds Ladbgomm
LEENIBsdn s 30N 3dm (3969805 Fobdg o398 dsMgd e domgddg LadbgMm
3md3900939330 dmbabomgmdol dnmgdol d61dsbgdol go(3980L dgbodmgdmmds; obsymegdol bg-
mobomo sdm@mRnmgdol, sb 36dobgdol LGN JEMada (33em0mgdgdol dg@&obab dgbadmgdemmds;
3606 9d0b, gooygzebal, gomsegabyamgdal o6 obz03mnbal @sdysmgdol dogmeyemgds; bo-
m356 3mJ399398Dg badbgomm dommgdal aogbogbabes o 30dmy3ebalb domomamads.®

JB9IB0060 3mbGEmenol s6Lgdbmdals ods3dogmynmgdgmo Msdgbndg bodsbo 3asogl o3-
LENgdmal 35L4bobdggdmmdol 3mddggdal byzgmmb, Joacod o4 360d369mmmzabos 56 dbm-
ME 9989580060 3mbBMmmal gemgdgb@ol sMbgdmds, sedge 9395 0ebo 3MmbGmmemn 3b@&qd-
b dn, 3obbobdggdmmdol s8xndbgdgm Lbgs gocgdmgdgdmsb ghma.

dgdmga0n 360d369mm3oba Lbsgzombos, oy Mo 983Dy Mbws 3Jmbrglb dgmon®b 99397&0sb0
Jb&Ememals Igbodmgdemmds bgmJggocmgdol dndscon.

2 ob. 0dzg, § 414. 3omoBo 98970060 3mbEEHMol 356350 Bgdabol gyGbmds ICTR-b gswe-
byg9@0mgdgdl: Prosecutor v. Bagosora and others, Judgment and Sentance (ICTR-98-41-T) Trian Chamber,
18 December 2008, § 2012; Prosecutor v. Kajelijeli, Judgment (ICTR-98-44A-A), Appeal Chamber, 23 May
2005, § 84; Prosecutor v. Kajelijeli, Judgment and Sentance (ICTR-98-44A-T), Trial Chamber, 1 December
2003, § 773.

4 ob.0gzg, § 415. 3omo@d 9ychbmds ICTY-bs o ICTR-b gowsbyzg@omadgdl: Prosecutor v. Bagilishema,
Judgment (ICTR-95-1A-A), Appeal Chamber, 3 July 2002, § 51; Prosecutor v. Delalic and others, Judgment
(ICTY-96-21-A), Appeal Chamber, 20 February 2001, § 256; Prosecutor v. Musema, Judgment (ICTR-96-
13-A), Appeal Chamber, 27 January 2000, § 135.

“ ob. 0dgg. 3omo@o gybmds ICTY-b assebygg@omgdgdl: Prosecutor v. Hadzihasanovic and Kubura,

Judgment (ICTY-1T-01-47-T), Trial Chamber, 15 March 2006, § 80, 795; Prosecutor v. Kordic and Cerkez,

Judgment (ICTY-1T-95-14/2-T), Trial Chamber, 26 February 2001, § 412-413.

dgow. 0g3g.

% ob.0gzg, § 417. omo@o gymbmds ICTY-b aosbyz9@nmgdgdl.
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1.4. 939980360 3mbGMmmma > ©363339mgdMmagn §dgegds

IB9IE060 3mbBmmemob 56 Lgdmdal 3gMommb smbgdomn 360dzbgemmds 543b dgmaymals nb-
003009950 3obybobdg gommdbabomgob. 39Mdm, gma@nl 3obyballdagdemmdalb md@mnbab
3679(39096@ o Ladsmmob dabgozom dbmmme 0dab hggbgds, MM 30l 3gmbos 99§ 0sbo
Jb&Emenl Jgbadmgdmmds, 56 560l bo3damobo, sebEmmgdobomgol bogoMm Mmab 3gHommals
a0bLod3Mab goc9dy.

0] Mo g8a3dgs bagofm 99397§0sbo 3mbdmmenol s@Lbgdmds, Labbmol badsMmmol bs-
96053mE0bm 0Eab3Mgb300 MG 3mDaz00L d0sMgdL: doMggmo — ad hoc GFmndybamgdals
3mbo3008, MmImob Jobgogomss 99E0sb0 jmbGEHmemo bos s@Mbgdmdogl ©obsdsymal
Rogbol 30im(39L30; Fgmeg — 456Lbgog9dmmn 3mba(z0s, BmM3gmoaz 5Mbgdmdos ICTY-b d306 9L
mbodamomggdl Im@ab® s gonbosms bogMo-mgmbalb 30dMnmm8s @Mndmbamas (d93mamddan
— SCSL).“ 396dme, 3gmon@lb bos 3dmboglb 999780060 jmbBmmenol asbbm30gmagdals
dgbadmagdmmds 3bENmgdgmdg 08 @MML, Mm3s 396 goabygzn@s, o6 gdmddgs, Yo godss
domangzmgdol 30dmygbgdobg 6535mmal meg0sb sbs30mgdma, 86 35Ldo dmbsbamyg doMoms
obobggmaow.®

5603yl gomzomabbabgdom, ICC, @mmdnlb bGodmEob 28(a)-g dmbmol dabssmbowsb
a0dm3nbomyg, 300Rbg3L, B3 dFMomademob 3bMnwsb 993980560 3mbEFHMeal asbbmM(309mgdals
dgbodmgdemmds, bmm (3m@os, 35306 Nbrs 5Mbgdmdragl, Mmogbss ebsdsyyma ¢Mbws Rsgbormaym
(Lobod 3MB3MgEMmO absTogdo gsbbmM(309mEgdmEs).%" s0bBndbmmn 60dbogl 0dsb, Mm3
bogamEadamm 56, 9929560560 3mbGEHmen sMbgdmdogl obsdsnmal Rewgbol Mmb. gl dm-
LoBMYSS Bbobobadommm Zomo@ed 899350 (Prosecutor v. Bemba) Laddgbg aodmo@ebs 28(a)-g
dqbmob dobss@mbowob — ,Lodbgpmm Jgomon®mb o6 Lodbgomm Jgmonmal babom gx9J@&nsbsw
dmgdg 30Mb g30LM 585 LabbmobbsdsmmgdMaga 3sbbobdggdmmds LabsdsMmmmb nnMabrng-
(30990 3935350 @obadonmabmzgal, Mmdgmos hoawabglb dob 98gd@0sb bgmddmgabgmmdsal s
3Mb&OMmU 08439309006 5dmB8s domgdds, sbws, (39em3gmem 393mbzggzedn, hoownbglb dabo gg394-
0560 domagxgmgdol s 3MbGMmmal 30Mmdgddo, 0dob dgmgase, Gm3 gb 3oMo smbndbyen do-
mgdL o6 B30 Lomsbom 3mbEEMmLY. o4 babasbabdgmos 3obo dmenm Bobswawgds — ,030b
Jdg9ad0, ®m3 gb 300 5bndbyyem domgdlb o6 Mbgzes Lomsbsm 3MbEGMMEULY. babasdsMommml
SBM0m, IMbEob Jobssmbdo — Jgmon&n ,o6 Nbg3s Lamsbsom 3mbGHmEL — dohgg69dgmas ndo-
bo, ®™3 Fgma@b 3dmbs ¢339 3MbGFmMeno, Ldbsd 3MB MG MmO obsdommgda gobbm (30gem-

©93m©s.%

7 ab. 0d3zg, § 418. 3omo®s 9ybmds ICTY-bs s ICTR-b gosbyzg@omgdgdl: Prosecutor v. Bagosora
and others, Judgment and Sentence (ICTR-98-41-T), Trial Chamber, 18 December 2008, § 2012; Prosecutor v.
Halilovic, Judgment (ICTY-IT-01-48-A), Appeal Chamber, 16 October 2007, § 59.

8 ab. ng3g; 0ob. ob. Prosecutor v. Oric, Judgment (ICTY-IT-03-68-A) Appeal Chamber, 3 July 2008, § 65-85.

49 ab. 0dgg; 0ob. ab. Prosecutor v. Sesay and others, Judgment (SCSL-04-15-T), Trial Chamber, 2 March 2009, §
299.

%0 ob.oggg, § 418.

5 ob. 0dsg, § 419.

%2 0b. 0g3g; 6. ob. Kiss A., Command Responsibility under Article 28 of the Rome Statute, 3693« 30: Stahn
G. (ed.), The Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015,
618-622.
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1.5. 305 dmdMag0 3533060l 56AbgdmMdS 565> ymbs s bgmd3zg0093%9
Lymsbam 3mbGMmmmab 336xbmM30gmgdmmadsb ImMmab

mmdob bGoGadob 28-9 3gbmol dobgwgom, dgmomdo 3sbybalbdggdgmo odbgds Rowgbamao
obsdogmabamgol, o ,gb ogm dgogan” Fobo sMobomsbom 3MbBEMmOabs bgmdgzgomgdol
808560n. b dgndmgds Bonmgammb, Bmam®(y 3omdommdob sbemgdma dmobmgbs.

5bobndbogns, ®m3 ad hoc &Modybomgdal Rzgnmgdomo Ladstmama dgmayMol 3obyy-
boldggdmmdoadn, GMmamez 3obybobdggdemmdals sui generis @mEM3sdn, oM aobbodbmgMogwo
3ogdommdal gmgdgb@ol 88 30(3980L s30mgdmmdal.® gbodsedobsw, 3GmanEmmmL o6 ¢bos
99830390069, Gm3 bgmdzgomgdolb dogd Rowgbomo obsdsnmagdo aym bocmsbsm jmb@mmenals
30bbmz09em98enmdol 3ggan.®®

35dmboymazns bomobom 3mb@mmenol 8o5bmbmmz09cmgdemmdols (exercise control properly)
3068 94b&0 98998060 3mbGEHmemals (effective control) gemgdgb@mab dodstmgdom. ICC-0b sBMom,
IJ%9IE060 3mbBEmenol gemgdgb@ o ©bos LM gdgl bomsboom 3mbdmmennl gobbmz09emgdols
9mg396@L, 306sowsb 3omMggmal  Bzgbgdol asfgdg dgmdmgdgmos  FgmGob  sMHLgdmds.%
dgbodadobo, dgomonmal dbMowsb Lomsbom 3mbdmmenols gobabmz09emgdenmds (failure to
exercise control properly) 28(a)-g 3bemals godamgddo dgbodmgdgmos dbmmme 3ol dgdgga, Mo
05383030905 999580560 3mbGEHmemol s6Lgdmds dobo bgmdzgomgdalb dodsmor — 28(a)(ii)-g dgb-
oo gomgamabbabgdmmon 3gdmbgggs.”

obodogmbs s dgomoy@ol  bocmobsm 3mbdmmenol gobabmz09emgdermdsl dmEals
30bgdmdMogo 3933000l sy30mgdmmds 30MEsdnm  35dmIabomgmdl  dgmom@al  3obybob-
3390mmdob LGsGMGOLgYmo (365000006, 39Mdme, 28(a)-g Igbmoab ,030b dgogasw” (as a result
of) 3mbLbEEM (3000096, Gmame3 dmbmolb Fg8s0a9bgmn eI 30@gdgmo  Bo@gMasmmmo
02989680.”

3o9Dommdals 3@ 303905 o6 gbgds GMIol bGoGyGob 28(a)(ii)-g 3nbemom 3obbsbdrgHyma
bodogg o (30mgdgmo  gomEgdnmgdol dgnbEnmgdmmdsl, 3ghdme: sbsdsyemolb mogoosb
szomgdols (the duty to prevent crimes), @obsdsmemol o j390m0bo (the duty to repress crimes) o
J0b3m9G o bogombols 3033989660 memgobmgdobsmgols 3odmdogdol 6omdmgdobs o
bobbemobbsdsmoemgdmogo wgz60b 3obbmcsogemgdobogol gowasr;9dsh (the duty to submit the matter
to the competent authorities for investigation and prosecution). 30DgbmdMogz0 3o3domal gmadgb@ob

% 3go0. Cryer R., Prosecuting International Crimes, Selectivity and the International Criminal Law Regime,

Cambridge University Press, Cambridge, 2005, 323; Mettraux G., The Law of Command Responsibility,
Cambridge University Press, Cambridge, 2009, 33.

% ab. Prosecutor v. Hadzihasanovic and others,Judgment (ICTY-IT-01-47-A), Appeal Chamber, 22 April 2008, §

39; Prosecutor v. Halilovic, Judgment (ICTY-1T-01-48-T), Trial Chamber, 16 November 2005, § 78.

ob. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press,

Oxford, 2010, 461.

ab. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute

on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 422.

% ab. odgg, § 421-422.

% ob.0dgg, § 423.

5 ob. Triffterer O., Causality, a Separate Element of the Doctrine of Superior Responsibility as Expressed in Article
28 Rome Statute?, Leiden Journal of International Law, Vol. XV, 2002, 197-198.
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38303909 3gbadmadgmoas dbmeme 3oMggm, @obsdsmemols msgosb orz0emgdob, 9mgdgb@omsb
303060 gd0m, 3065006 obsMmhgbo ™o gmgdgbBo bmMmz0gmmgds ©6sdommol howgbol

36m(39L30 56 b d981a.¢% 580l 8303905, BobsbobsFoMMEm 3oemaB ol sDMnm, seman 3Mos.®’

030bmgol, ®m3 bodbgomm dgomonml 56 bodbgomm dgmenmol boboo 9039&0sb0sw dmJdgco
3omb LobbmoblbadsMmmmgdMogo 3oLyboldg gdmmds g obMmL, 3Gm3NMG MMl dbMowsb Ybws
338 30309L, dobo @obsdsymal msgz0@sb o(30em930lb gomEgdymadol gobybm@(z0gmgdermmdsd
30boMEs 0 oMo bgmdzgomgdal bGosb asbbadmzmmmo sbsdommadal Bowgbals abo,*
80b3s I J8gEmMded goboMEs MYy sG> Mabgab LodndMmgds.t

2. 3g;nomab 35Lybabdagdmmdab I56GsmMa 9emq396§9da

13md3gmdal 358 gMnsmato gmgdgb@ob dgdwga dgmeymal 3obnbalbdggdmmdal @md-
&®0bob ,94b3mgDon@a® 3obybobdggdmmdol edRndbgdgmn gofmgdmgds dobo 3gb@Gomymo
9939600

030l bodasbdom, Hm3 ICC-0b bybrgds o6 smnamgdl mdogd@nen 3obybalbdggdmmdal (strict
liability) 3606(303L,6530b309M0 @sbsdommabocmzolb bobbmobbsdsmommgdmoga 3sbybabda gdmmdal
©530b6gds ©8m3nEgdnmos dgbodsdabo 3sbmbabdggdmmdals Labal 8gb@omum gmgdgb® by.*
dgmayMa 3obblb 0g93L dabo bgmdzgomgdob 80gem Rogbomo ©sbsdsmmgdabomgol dbmeme
3530b, o¢y:

5) nzmees (knew);

) bws Lgmbmes (should have known); 34mbs d0bgbn, HmI bzmmbmes (had reason to
know);

a) 393bgdnmoe NaMmgdgmymBEs 0bxgm®mds30l, GmIgmoi ©dzoMem donmomgdos,
M3 bgmdzqgombo Room©bgb 56 3sbbMsbmma 3gmbosm sbgo ©sbsdommas Rawgbs (consciously
disregarded information which clearly indicated, that the subordinates were committing or about to commit
such crimes).

mmdob bGoGadob 30-g Igbmo yzgms ©obsdsmol d0dsmam gobbabmgmagh bLydogd@yndo
3bomab bod sgy30mgdgm Immbmgbsb: 1),000 bbgsggeMa o6 s@ab gomgamabbnbgdmmo® gmgdgb@o;
2) 396DMabgs; o 3) 39abgdmmds.®® LbmMgm, Lo Lbzsgzemem o6 s6nl gomgamalbbabgdemmon®

%0 k. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber I1, 15 June 2009, § 424.

1 ab. 0d3g. 3o6Lbgog93mmo 3mbaznob 3gbobgd ob. O’Keefe R., International Criminal Law, Oxford University
Press, Oxford, 2015, 205.

2 ob. 0dgg, § 426.

8 ab. 0gzg, § 425. 30bgbmdG0g0 3933060l Bgbobgd ob. Kiss A., Command Responsibility under Article 28 of
the Rome Statute, 3695¢emdn: Stahn G. (ed.), The Law and Practice of the International Criminal Court, Oxford
University Press, Oxford, 2015, 634-638.

b4 Jg9o00. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome
Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber 11, 15 June 2009, § 427.

8 Bmdob bBoBm@ob 30-g dgbeo ob. 39-4 bjmeom3o.
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9989680L% Bomamgddo Mbos 356085M ML J393mo gsbboemmma 8gmenMal 3obmbaldggdmmdals
md@®abal  3gbGomumo  gmgdgb@gdo, mImgdoi  JabosMbmdMngom  gobDMobgalbs o
d9abgdnmmdol goMamgddn 396 xwgds. mmIol bGodmGob 28-9 3bmalb dgb@omama gmg-
396@0L LEbEIMEG N NRO™ IESMNS, 30M gb gomzgamabbobgydymas bmaswn Joamdoo 30-9
dnbmmobogol (gobbMsbgs @s dgabgdaymmds).t

2.1. 3m@bab gmqdg68an

mbob (knew) 39b@omao gmgdgb@n Logomegdmmms Gmames bodbgomm dgosmmal,
obggg bodmgoemogm dgoommal 3sbmbobdagdmmdabogol. dgmon®lb wbos 3Jmbogl LMY
0bgzm@3o(305 080l dgbobgd, HmA dabo bgmdzgomgdo Rownsb, 56 gobdbMmsbyma sqzm LEsGNEm
30035m0bbabgdymo sbsdoymgdols howgbs s, Jobgoszsm 3nbs, o6 b doommb Logocm
5 ambogMymo Dm3gdo dgganl 9300006 SLdzamgdmem s smbsiggme. Mmame i ICC-
ob, obg ad hoc Madybomagdol 3Mg39096@ Mmoo Lsdstmmal dobgogoom, (3mmbolb gmgdgbdo om
165 0gmb ,bogoGommm®,® smedgo ngo Mbos ngmb gsdm@sbomon doMmmednto s sbzMHomgdoma
3330390990006, Mmammgdo(3es: 396mbm Jdggdsms dmgmoa Mogo, domo GoMamagdo, sGal
o9y 365 0bobo BIMmME go3M (39 gdmo; MM, MmMImol 3obdogmmdaday dmbos o 3Mdsmyymo
48993900; Roommma bodbgmm domgdal bobg s Masbzn; dgmayMal 3mbosnal gofMamgdo s
»,010935%, JgmanMob sanmbsdymagmoa 3mb3Mg@mm dmdgb@do s Jdgmgdoms agmameganmo
>@anmdgdafgmds.*?

66

o bbgogzomo of stob gomgomnlbbobydaemo gmgdgb@ ol dobssmbol dobgogom, ©sbsdsmemal
mbogd&aeo gmgdgb@gdo, mmdol bBodm&al 30(2)(3)-g 3qbmoal dabgrogom, GmImgddoi ICC
3m0obE9dL  Jd99385b (conduct), dgwgal (consequence) > 0obdwygs gomgdmydol (contextual ele-
ments), Ragbomas g3ob6dMobgnms s dygbgdaemnmdoom, oy mmdol bLGoGnGoms s @obsdomemnl
9em9896893000 Lbgs M8 o6 ofol gomzamabBobgdmmo 3mbiMmgdmmn ©sbsdonmabomgab. 3
99389680l gamamaddn dgndemagds 3mgd39L, sbgzg g memgmaenmdobs (recklessness) s @omyzMHME0b
gm&3gda. ab. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the
Rome Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 353-354; ab. sbgzg:
Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press,
Oxford, 2010, 474-475. vy bbgoggomom o o0l gocmzoemobbnbgdmemn gemgdgb@mab 8ndstmgdoom, ab.
Werle G., Jessberger F., Unless Otherwise Provided: Article 30 of the ICC and the Mental Elements of Crimes
under International Criminal Law, Journal of International Criminal Justice, Vol. V, 2005, 35-55. 0s653s5mals
md0gd@&aeo (358 gMnsmymn) s bydogd@meo (89b@omemn) gmgdgb@gdal dgbsbgd ab. Famsge 4.,
LogFmedmmobm Lobbmob Ladstmmmal baggmdgmgda, md., 2015, 163-171.

dgo. Werle G., Jessberger F, Principles of International Criminal Law, 3™ ed., Oxford University Press,
Oxford, 2014, 229, § 595, 599.

ab. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 430; Prosecutor v. Delic, Judgment
(ICTY-1T-04-83-T), Trial Chamber, 15 September 2008, § 64.

8 ab. 0gsg, § 431; Prosecutor v. Bagosora and others, Judgment and Sentence (ICTR-98-41-T), Trial Chamber,
18 December 2008, § 2014; Prosecutor v. Oric, Judgment (ICTY-IT-03-68-A), Appeal Chamber, 3 July 2008, §
319; Prosecutor v. Hadzihasanovic and others,Judgment (ICTY-IT-01-47-T), Trial Chamber, 15 March 2006, §
94; Prosecutor v. Delalic and others,Judgment (ICTY-IT-96-21-T), Trial Chamber, 16 November 1998, § 386.
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2.2. 3m§3b0yMa (3mEbab gmq396@§0

» 6o bzmmbmas® (should have known) — gb 396@sman gmgdgb@o dbmmme bodbyomm
dgoonmols 35Lmbabdggdmmdabmgol oMol gomgamabbabgdmmo, Moz dMsmogdol dbGowsb
3obybobdagdmmdal  odggmdbgdgmn  gmgdgbBgdol 3G go3gdol  3GMigbL  BG™  omenb
bob.”? ,mbmo brzmbmmsl® LEbME nmbmgl adab 38 30(39d5L, Jgmenmb 3Jmbos oy oo
dgbodmgdmmds, bgmebmms LB OGN ENo gomgamobbabgdmmo ©sbsdsnmgdolb howgbal dgbobgd.

Mmam@ g ICC-0b Bobobobodsmomm 3oma@s 898350 (Prosecutor v. Bemba) Loddgdg LbmEow
00b0dbagl, ,mbos Lizmmbmaol® 39b@smntn gmgdgb@olb LEbosGE0 wonwyzmmdol 60dbgdl
dqn(303L.""

2.2.1. 03909360md>

@onmyammds (negligence) yzgmodg adsmo 0boogomsmama 3obnbobdggdmmdol ©sd-
39dbgdgma 3gb@omnma gmgdgb@ns. dgodmads nmdzol, 0o 858 gdomn, gs3mdMazbzgmo
396@omn@o gmgdgbB ol Mmemb sLHnmgdb.”? om gsdmomozbgds MRG™ Bomsmoa IgbG oy
99396@)0b LGebsMEn, MmamMmn3ss, 3obDMobgal goMws, g3uemamocnmds (recklessness), 35dnb
dgodmgds dabo godmygbgde.

dgaz0dmos asdmgymor dbmda o (culpa levis) s «wbgdo (culpa gravis) bobosmal ommgzmmades.
306390l OHML 30Mb 56 593L dgabgdmmo ,,Hab30”, GmM3gemds3 dgndemgds godmabgomb ©sbsds-
@mob Rogbs; bmmm dgm@ol @Mmb, Mmdgmacs, goemgmocnmdobgsb (recklessness) asbbbgeggdoom,
QRO bogmagdo @mbol dgbGomyMo gmgdgbGns, oMo mogmexgMgdmmos, MGmd ddodg o-
bodoymgdMngn dgogan oM ©aEaqds, 03 Dm3gdosb asdmdwabatmyg, GmImgdary 356 doomm, ob
23067930 3o Jogdol.”

» b bzmobmol®  LESbIMEdo, Mol bBoGnGal 28-5 dybemal Jobsombosb
353m30bsM g, NRMm 7b9dn @ommg3HmMds ngmabbdgds. 3gMdm, , b brzmmbmms” LG sbrsMmEn
a9mobbdmdl  gman@alb  @omwyzmmdsl dobo  bgmdzgomgdal 8bMosb Rsgborn g 396mbm
9890930, dgbobgd Bomgdmmoa (3m©bals 8ndstm.”

» b5 bzmbmosl® gmgdgb@n ombmgl, dgmoym@al dbMoEsb ,od@on® dmgsmgmdab®,
Logom bdmdgdob d93m3ds396sL, dobo bgmdzgomgdal 43gwgdgdol dgbobgd (3mobols doemgdals
abONb39mboymypem. LESGEGOL dg34dbgmadl LyyMwem, O3 Lodbgomm dgomonmgdobs o
bodbgomm dgomommadol dbgogbo domydobowdn ymgamaym qaém 335360 doamds, 30060
9b 28(b)-9 dpbemoo gomgamabbobgdymo bbgs dgomenmgdolb d0dscon sGol ©o©agbomo. g™
bogmado 3gb@omymo gmgdgb@olb LEbIMEO ©3 339G gamnal Fgmanmabmgol Boygbgdaymo
3obggbobdg gdmmdab Labob 3469d0sb 308mBrnbomy gosbyws.”

70 3go00. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 31.

71 3g9o00. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome
Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber 11, 15 June 2009, § 429.

72 3go00. Gargani A., Negligence, 369d«mdo: Cassese A. (ed.), The Oxford Companion to International Criminal
Justice, Oxford University Press, Oxford, 2009, 433.

B womggmmdol 3gbobgd ob. Gargani A., Negligence, 36954mdon: Cassese A. (ed.), The Oxford Companion
to International Criminal Justice, Oxford University Press, Oxford, 2009, 433-434.

74 3goc0. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome
Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber Il, 15 June 2009, § 432.

5 ab.odgg, § 433.
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2.2.2. (3m©bab 35m©gdnmgdab gmgdgb@n

ICC-0b dogm @Hmdol bGodm§olb 28(a)-g 3pnbemoo Fgman@alb 3sbyybobdggdmmdbabomgol
oa9bomoa ,mbws bizmmbmaosb® (should have know) LG sbosm@n asbbbzeggdmmos ad hoc @o-
dbamgdabs @s SCSL-b dogH 0dogg 3obmbabdagdemmdnbogol omggboma LEsbosMmENbasd —
w3mbos dndg b0 mmd bzmobmms* (had reason to know).”® 39Gdme, @ommgz6Hmdob 8968 sy
9989680196 s 353306 9d000.”7

»3fmbos Jnbgdo mmd brzmobmoaol® 396@smycn gmgdgbdob LEsbosm@n dgfmygmdl
93968 0@ 356dF3bgobs (56 gpemgmoenmds (recklessness)) o @onwgzmmEsl dmals, beenm
» b bzmbmosb® 3gb@omymo gmadgbGolb LEbIMG YBOM @oNwIzHM3ol FmMISL
amobbdmal.”® dombgoogem smbndbmmo asbbbgoggdabs, ICC-0b Bobobobodsmmmm 3omo@o
399350 (Prosecutor v. Bemba) Logdgbg sbadbagl, ad hoc §madybamgdabs @s SCSL-b 396@&smyma
99396@ 0L 369390900 badsMommal LB sbsME 0, Jgbadmadgmons, sbggzg, bobomagdmm agmb
» b bsmbmosob® gmgdgb@nbmgabsi.”? omdse, 93968 Dora@mo 3560msbznl 398mbgg3eda,
ICC-0b 367(390096& o Ladsmomal dobgogom, 30bs63g6mbamos, 3o0Mmggm 9@s3dg dgdmbIwgl
25-9 8bmoom gomgomabbobgdamoa 3obybnbdggdmmdol babggde® s Logommagdal d98mbgggedan

dbmmme 530l dgdga asdsbzomogl ynFommgds 28-9 dqbmby.

2.2.3. LedbgMmm dgmsnMmab 35Lybabdazgdmmdalb
dbydadn 3gb@osmyMa gmgdgb@n

dgbodadoba, mmdnl bBodndob 28(a)-g dqbmo bodbyomm dgosnmbs ©s bodbyomm
Ggoonmols boboor 9595805650 dmidg 30mBg 3sLbabdggdmmdsal s6gbgdl, o doo 03
OMobsmgol, sMbgdnmo gsMgdmgdgdnsb aodmadnbsmyg, nizmmbyb 56 @b Lrzmobmoom,
M3 gb 059398009850 gdmmo domgdo Rsomebgb o6 g56bMobymoa 3Jmboom mmdnl bGsd oo

6 ob. oggg, § 434.

T ICTY-b bosdgmozom 3omods 3emob johol (Prosecutor v. Blaskic) boddgbg woqgy®bm ICTR-b bssdgmaszom
3omo@ob 8nge Sogncrndgdsl (Prosecutor v. Bagilishema) Logdgbyg 8myzsbom gm@dmmamgdsl adab
dgbobgd, Hm3 ommyzeimdob gmgdgbdo dgmanmal 3sbnbobdagdmmdal 3mb@gdL@3dn o6 ymaggome.
30bo dnbssmbo sBGMs Lbbgomsobbzomdsl gs8mabgggos GEmndmbomals 3Mad@nzeda. ob. Prosecutor
v. Blaskic, Judgment (ICTY-IT-95-14-A), Appeal Chamber, 29 July 2004, § 63; Prosecutor v. Bagilishema,
Judgment (ICTR-95-1A-A), Appeal Chamber, 3 July 2002, § 34-36; ob. sbg3q: Schabas W., The International
Criminal Court: A Commentary on the Rome Statute, Oxford University Press, Oxford, 2010, 463; O’Keefe R.,
International Criminal Law, Oxford University Press, Oxford, 2015, 205-206.

8 a0b3sbbgaggdgm 603693 ob. Meloni C., Command Responsibility in International Criminal Law, T.M.C.
Asser Press, The Hague, 2010, 183-186.

77 6. ob. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome

Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber 11, 15 June 2009, § 434.

ob. ©g9395d9 3., 38LEYMgdrmds LagMmadm@abm Labbemal LadsGmarda, Labbmalb LodsGoab

Lodg(36096m LEd3MBamBal 3G gdmmBa: GuMmogo d. (Mg.), babbemal badsmmmal 33609 gds gHomnsba

936m3gmo asbgomamgdal 3Gm3gbda, md., 2013, 326-354; Ambos K., A Workshop, a Symposium and

the Katanga Trial Judgment of 7 March 2014, Journal of International Criminal Justice, Vol. 1l, 2014, 219-

229; Vest H., Problems of Participation — Unitarian, Differentiated Approach, or Something Else?, Journal of

International Criminal Justice, Vol. 11, 2014, 295-309; Ohlin J., Sliedregt E., Weigend T., Assessing the Control-

Theory, Leiden Journal of International Law, Vol. XXVI, 2013, 725-746.
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35m35m0bb0bgdmmn  obsdommgdol Bowgbs,t! m&a 8gb@omuMa gmgdgb@ol gs8myqbgdoo:
»(3Mm@bS", BmBgmoai gmabb3dmdl ,od&on® 3mebab* s ,mbws brzmobmmal” gemmgdgb@o, Mm-
39mo anmobbdmdl onmgzmmBsb.¥ gl Ma@mm ©sdsmo 9mg8gb@os, 30Mg asmgzsmobbo-
bgdmos bodmomogdm dgomsmmobogzal.

2.3. abggm@d>(300b 93693 gmo ngbmMnmagds

mmdob bBodaob 28(b)(i)-9 Igbmmob dabgogom, bodmgsmodm Jgmonmal d0dsio ¢bos
0ymb 03883039090, Bm3 dob amms b dygbgdaeme mgmemgdaenymas 06ggmmIs305b,
mmdgemoz 59 30Mme domoomgds, Gmd byemgzgombo Bsomobyb ob 356 dmobamn 3gmbosom sbgo
@sbodomemas Bowybs (consciously disregarded information which clearly indicated, that the subordinates
were committing or about to commit such crimes).

9b 3B gmondo MBG™m ,dm3mbmgbos ® bodbgomm Jgomemmobozgol bgdmo smbadbam
3969 gemg3968 096 dgoatmgdao. 28(0)(i)-g Inbmoab 396@omm&o gmgdgb@nm nbgmmdszns
,35M339300"  (clearly) «bos dgozo309L wobsdommoal  Rowgbol dqgbobgd  (36mdsb.#  ICC
bodmgscrodm gmom@molb 808sGon mgdm domorm IgbGoman@m 9mg8gb@l s69bgdLb.® 396dme,
bodbgomm Jgmonmol 3adsto Boygbgdmmn LESbsMENLasE (ommyzmmds) asbbbzszqgdoo,
bodmgsemogm  dgomom@mobogolb boygbgdmmos gamamocnmdol (recklessness) ob 93968 wocramo
396%8msb300 LGB . dsdobn 28(b)(i)-q 3mbemdn dmzgdmm 3MbLEGYJ0oL — dygbgdmerewm
@3 7em939emgmaas 0bgmmds;nsb (consciously disregarded information) — goemgmocrmdnlb (reckles-
sness) 3o 300R63L,% aobbbgegqgdoom bodbgomm dgosnmnlbozol gomgomabbobgdamon 8968)s-
o gmgdgb@obaeb, Gmdgmoas, goM33gnmbomoem, @omwmgzmmdal m@dsl dgazegl. of ogn
94Mbmds ad hoc §@madnbomagdal 3 mbos dndgbo Gmd bzmmbmosb® 39b@smum gmqdgb@l,
Loo gmom@l 0bos 3dmbmes 3abgbo, Lzmbmms dmbammeEbgmo ©sbsdsymgdal Mabzab
dgbobgd s dobo bgmdzgnmgdalb 8bG0sb LogMmsdm@mabm ebsdommgdal Rogbol go6BDMabgal,
domo d0d@0bstgmdals, o9y ¢339 hogbol dgbobgd. gb 0bgm®dsz0s Nbos nymb bgmdobsbgzwoman
3gooymabogal, Hm8 sbsdommoa dgadmgds Bomgbormaym Babo bgmdggomgdal 8ng.87

8 ob. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber I1, 15 June 2009, § 428.

8 ob.0dsg, § 429.

8 Bgo0. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University
Press, Oxford, 2010, 463.

84 3gor. Kiss A., Command Responsibility under Article 28 of the Rome Statute, 369d¢3o: Stahn G. (ed.), The
Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 647.

% 3go. Cryer R., Friman H., Robinson D., Wilmshurst E., An Introduction to International Criminal Law and
Procedure, 2™ ed., Cambridge University Press, Cambridge, 2010, 394; ob. sbggg: Meloni C., Command
Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague, 2010, 186.

8 k. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press,
Oxford, 2010, 463; ob. sbgzq: Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser
Press, The Hague, 2010, 184—185; Werle G., Jessberger F, Principles of International Criminal Law, 3 ed.,
Oxford University Press, Oxford, 2014, 229, § 595, 599.

8 ob. 0dgg; ob. sbggg: Prosecutor v. Milutinovic and others,Judgment (ICTY-IT-05-87-T), Trial Chamber, 26
February 2009, Vol. 1 of 4, § 120; Prosecutor v. Strugar, Judgment (ICTY-1T-01-42-A), Appeal Chamber, 17 July
2008, § 298, 304; Prosecutor v. Blaskic, Judgment (ICTY-1T-95-14-A), Appeal Chamber, 29 July 2004, § 62.
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2.3.1. gymaFommds

bodmgsmodm  dgomommgdol dobsdstmon dodobn oMandgb@omgdmmeaw dooRbgsl gwem-
amoenmdols (recklessness) 39b@omn® gmgdgb@l, GmamG i Hmdolb bGsdoEob 30-5 3bemals
358mbos 3ol 398mbgg3oL.88

Lobbmob badsmmmol bagMmsdmmMabm Labsdofmmemmgdal bGs@nGgdoms s 3Mg(39wgb-
Ggmo  badsGomom  gamgmoenmdol (recklessness) (36989, (3ombobo, 30MEsdnM, o6 oMol
©o@a9bomo. doMB030 FmEBYmoMmgdom, ngo 1bws a5bndaMmBmb Mmam(s 0G0l MynMoemgdm
©58m 30 3 gds ,Mab3bs" s gbodmm 3ggamsb 8ndsmmgdom,?? Lbgs bo@yzgdno — Mmegbacs
dmbammebgmo dgogan ©98658530L B0gm oMol smddmmon, oa®mad ngbmmamgdnmo.” LEmm o
53000 aobbbgogmgds goemgmoenmds (recklessness) wonwggzmmdobgeb, Mo @MHmMbLy3, 300bL b
bzmobms 358 gMosenm@o 9emgd96@gdol Mgomobs(zn0m godmbzgmmo ,Hobgob® 33bob36.9'

®mdob bGoBg@ob 28(a)(i)-g dgbmolb dgdmbzgzos — »393bgdgmeR Y3 nmIdImymBRS
0bggm@m3d(3000, MMIgmo(s 93 3oMs@ domomgdms, Mm3 bgmdzgombo Rsommbgb o6 gs6bMabaman
3Jmbrsm sbgm sbsdsymms Rogbs® — ammobbdmdl oMol yyGemgdm, aumamom (,39a-
bgdmoe  Mamgdgmymazs 0bgmmds(z0sb, MmIgmoai 9339Md© Fomm0cmgds”) ©edmja-
©09gdmmgdsl ,E0ab3bs" s dgbadmm dgmgameb dndstmgdoom (,Hm3 bgmdzgombo Roommbyb o6
306BMbmo 3dmbrom sbgor @ebsdommms Rowgbs®).

2.3.2. bydmgomsgm dgmsyMmabl 35Lybabdzgdmmdal
WBMm 333360 376§ smuMa gmgdgb@o

bodmgsmodm dgomsn@mobogol asmgommobbobgdmmo gdm domamo 396G smMa gemgdgb@ ol
LEObEsME L sMbgdmds, Moz dgadmgds nmdgsl sbggg do@gMosmnE gemgdgbd dy(s, a9dm3wnbe-
9mdL bodmoensgm dgmonmbs @s bgmdzgoomb dmGol s@bgdamo ,L3gEox0l3gMa” byydmmoabs-
(300056, bodbgomm dgoenmbs s bymdggoomb dm@al o@bgdne LydmMEobsz0sbmeb dgmsemyg-
doo. gb 139600 36gmo YBGH™ LEONJGYHaMgdNmos, Losg 5MLEMBL 335360 bk LobEgds,
mIgmag bagoMmgdb bgmdzgomgddyg 3oMgo 3mb@Mmmmol dgbodmgdmmdsl. ndnwsb godm3onbs-
69, Om3 sbgmo Lol gds o6 s@LYdMAL bodmfsmogm dgmonmgdol dgdmbgggsdoa, mmdol bGoGwdo
MBOEM JgBo ,93MbEOMmMg3L” bodmsemsfm 8gomonmb.

8 J900. 0g39.

8 Jg9000. Martino A., Recklessness, 369dsmdo: Cassese A. (ed.), The Oxford Companion to International Criminal
Justice, Oxford University Press, Oxford, 2009, 479. gw@emng@ncnmdolb (recklessness) (56980b dqbobgd ob.
0dag, 479-482.

% 3go0. Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague,

2010, 185, bmeom 226.

dgow. 0g3g.

%2 3goc. Kiss A., Command Responsibility under Article 28 of the Rome Statute, 3693¢3o: Stahn G. (ed.), The
Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 613.
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VI. 3gms@mab dogc gqbanmgdgma Imgzamgmds

353mbagmezns dgmayMalb 8ogd dgbobemmagdgmo boda dmgsomgmds, gomgamabbobgdeyma
mmdob bGoGa@ob28-g3gbmobs (a)(i)-g o (b)(iii)-9 439368 gdom, Gmam@gdazes: 3Mmy396(;0mcmo
(preventive), mg3mgboagenn (repressive) s bogomm o gmbogmaemo (necessary and reasonable)
bm3gdob go@omgds.

1. 3693963090 Imzsmgmds

3M9396(;07¢m0 3mzamgmdals dgnbEmgdemmds gemabbdmdl obgo dgdmbgggel, Mmogbs(s
©3bsdogmo g oM sMal Rsgbomn s JgmanEn, HmIgma8s(3 nizm@s b Mbos brzmbmas dmbos-
mEbgmo bydndMmgdal Jgbabgd, o6 5@oMgdlL dgbedadal 3Mm9396¢;0mcm DmBgdL." Bsgomoma,
390060 b sMBINbrogl, bgmdzgomgdds 3oMasw 03056 o9 36 LagMmsdmEmabm 3¢Mdoba@s-
Ao badsMmamo; Madmgbom dggbedsedgds bagMmmadmmobm badsmmamb, m8al LadsGmaml dnd-
065609 4dggdgdo; 5ol o 50 Lo 3daMobo obzndemabs bgmdggomgdal dogM 13obmbm ddgwmg-
30l godmbamo(zbogem s bbg.™

2. 4336gboymo Imzdmgmds

m9309bomemo dmgamgmdal dgnbemadmmds gmmobbdmadl bod gog@mmb: gMma dbcong,

803©0bsMg ©obs3ommadal Mammgdgmymazsl;® dgmeg 3bGng, 1339 Rogbomo @absdommadals
oL gmmdal;* ©s, 8gbedg FbMog, Lamsbomm mMasbmgdobomgol 0bggm@m3s(300l gooam(39dmm-

bl go8mdngdabes @s bLabbmobbsdsGomgdmogo ©g360L absbYgdsw.”
3. bagamm s gmbagmmma Bm3gdab g585Mgdab dmgomagmds

bogomm s gmbogmaemo dmdgdals ao@omgdol dmgamgmds gbgds Gmamts 3939630,
abyg m93mgbomen dmgamamdal, Moz aneabbdmdl, Gm3, oy bogn@mm s gmbogmmeno bmdgdal go-
96980l dgbadmgdemmds o6 nym, dgmanMo 396 @onbxrqds 3M9396(30mr0 S M9369bomemo dmgs-
mgmdob gnbEnmgdmmdobomgolb.” gb 9mgdgb@o LogMmsdmEMabm 3ndsbo@otmmoa badsGmmal
3563568930l bagsbos. 59 ngmemobbdgds DmBgdal ao@sMgdob 308 gM0smma dgbadmgdmmds®.?
bogomm bmdgdolb domgdadn 0gmmobbdgds dgmamol dogfm asbbobm®zngmgdgmo yggmes o9y30-

mgdgmo 3ommdals Jomgds, Gm3mgdacs, ghome smgdymo, dOHNbggmymayes Mg3mgbomemo ©s

% ob. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber I1, 15 June 2009, § 437.

% ab.odgg, § 438.

% ob.odgg, § 439-441.

% ab.0d3g, § 439.

7 ob.oggg, § 442.

% Jgo00. Werle G., Jessherger F., Principles of International Criminal Law, 3 ed., Oxford University Press,
Oxford, 2014, 231.

9 ob. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber I1, 15 June 2009, § 443.
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3M9396(;07cm0 dmzgamgmdol gbemadab. Moz 3g9bgds gmbog@maem dmdsb, ngo 1bos ngmb 3Gm-
3mG 300, 390dme, Gm3momss 046gds gomgamabbnbgdymo obsdsnmal hogbol smdosmmds

100

5 3mbgmold@&n® bodms0sdo dg4dbama bgdabdngfn gomgdmgds.
VIl. ©sb 3365

ICC-0b 30y dgmoyyMol 0bmngnyysmyo 3sbyyboldggdmmdol @sdoxyyydbgdgmon gomgdmg-
3900l 339m0g3035(30060m300L o930 gdgemo 60dbgdal dndmboemgal dgdga dgbadmgdgemoas dgmes-
@0l 35Lybobda gdmmdab Mabmabo 3mb3ga3(300L Jgxsdgde.

1. 3gmomab 35Lybab3dgagdmmdab ,L3g305myYMa bydagd§a“

390l 3obybabdggdmmdalb md@®mabals bydogd@o dgadmgds oygmb dbmmme dgmanma
- MmamEy domomn mobsdgdmdol 30Mn, oo domongmgdom, obg ©edsmo Mobgal, o6
0ba0b 563Jmbg 8gmancn, HmBgmas 8060379 30Mb 3mBBEMmgdL."" 3530m0g035(300bog0l

102

(30090 gm0 33 653l 3o sdnmn s3LENmgdmal ngbG g so(30s.

2. 9dmgdgmdab I>GgMasmuMa s d9bGsmuMa gmq3dqgb@qda

mmdob bGodm&ab 28-g dmbmo dga(303L 3mddgmdall mE 3o@ gfnsmu® gmgdgb@b: 3ocgg-
0 — 9L dBmgso 9ImJdgmdss, Hmmabsz Jgmancn obgqds boomsbsm 3mbEmmemal gobmbmz0-
Jergdermdobsomgol, Gobog dgogaem Im3yzs obodommagdal hogbs; gmeg — gb oMol bL3gnsey-
0 9dmJ3gmdab dgdmbszgzs, gomgamabbobgdeema 28-9 dabmab (a)(ii) s (b)(ii) J393964&qdoom,
mEgbsg 3gomon@ds 56 doomm dmgda, Moms megn@ab 393093065 36 09339075 @3bSIoTemS
Bowgbo, o6 gowog(zs bogombo 3m3398968nm0 mmgsobmgdobozab.'® sembadbymo ¢3md8gomdal
mM03g Labol do@gMosmn@ gmgdgb@meb Mmam(y Lodbgomm dgomonmab, obg bodmgsoemogm
dgoonmol @edm 3ogdamgds mbos dgdmaogomammb bagMom (3mmbol 39b@smyma gmgdgbdom,
30-g 3gbeals (default rule) nb@gm3cg@ntgdoo.

dgmamal  3obybobdggdmmds  GmInb  bGoGwGdo dgb@omumo  gmgdgb@olb  sboem
LEOBEIMEBL bgLdL, 30-79 Igbeob bLo@ygzobo@yzomo dobssmbol gomgm. 39Mdme, omyzMmmAanl,
apemgmoenmdobo (recklessness) o bbgs 396@smafo gmgdgb@gdal godmygbgdoom ogn, 3oMosdntn
356%DMobgal gomgdg Rowgbomo ©obsdsmmal dg8mbzgzadn, LabbeablbsdsGmmadmogo ©g3bab
» 700090 Lodyyamagdaw MRgds”.

3mgddgmdal gmgdgb@owsb 3sdmadwnbomyg, dgmsen®al 3obmbobdagdmmdal 3mbzgxyos
3ol ©dmJdgomdalb obromdsl sbgbl smsbsmobsm 3mb@mmemoal, 3Mg396(30mo o
936Mgbogemo Dm3gdob gobybmm 309mgdmmdabs s by gnmbol 3m339& 96 MHo mEMasbmgdabmgal
30059 (399mmdobsmgal. 53 dbGng ngn asbbbgogwmgds JCE-Lasb.

190 qb. Kiss A., Command Responsibility under Article 28 of the Rome Statute, 36gd<3do: Stahn G. (ed.), The
Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 631-632.

101 B900. 0gd3q, 614-615.

192 39000. 039, 615.

193 3go0. Sliedregt E., Individual Criminal Responsibility in International Law, Oxford University Press, Oxford,
2012, 199.
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3. 3g;oMab 35Lybabdzgdmmds s JCE

39m6M0b 3obybobdggdmmdals em&Mabab 33mg30 330R39698L, H™3 0g30 BMbsIgb& Mo
a56Lbzogmds JCE-bgsb.'" gommm goggdom, dgbadmagdgmos, mMogg 8baszbo 3obmbabdggdmmdals
babggdob dgbgmmadol &m39dL. 39Mdm, 303M(3md0cr0o JCE-0l 056558LGmmgdmal Abgsgbow'®,
dgmonmo dmEhomo ,00gdL Mabzl Lszmmem ma3dg", M3 o6 dmbrgds 6sIsmn. md(3o
dmagamo gobbbgzoeggds abgg dmJdgomdabs s Jgb@omy® gmgdgb@dos.

13md3g0mdab gemgdg6@msb s 39330 gdom, JCE nmbmgl gacm ,3mDadon® oJ@L® (positive
act)'%®, 56 3m@M0d (3000 3o9MM006935d0, HmEgbss 8gman@ab 3obmbobdggdmmdabmgalb wWdmd-
dgmdsz bdgdamMobos. dgmayMals 3abybalbdggdmmdabogol oy30mgdgmos ngMstdosemo, ,396M-
G039 E0“ MBmogmmnmdal 56bgdmds 08 3oMms dmMal, MmBgmmegsb gMmmal gomeEadymadss
bysdbgggmmdol, dgogomynmgmdol gsbbmMsngmgds, bmmm dgmEolb BogM om30mgdgmos
3065306, N3NormE ©653omab Rogbs. 93 Bm@INmobash gobbbgseggdom, JCE-ab Bggmgdo,
3M63Mg@ N, domocmomn JCE-ob 0sbssdbmmmgdmgdn, dmasmo, ©38m3009d4ma 5M0sb
9fobs s 03539 ngfomdom ©mbydy s dmJ3500gda6 ,3mE0DdMbE SN0’ gm@dom. JCE-L
doaboo dgmogMal 3obbobdggdemmdal, dmmo@nznco mogfalb 3mbogool Rzgbgds o6 ofal
o 30maqdgemoa. JCE-ab 3mbigg300 0obmgl 30608sm® 3mmMmabsz0sl, HmIgmoy bocdmoa -
Bomos Bmam@(z ,6980b 3MmEADMBGsmYGn godmbsGmmgds”, Gm3gmo(y 89fMmnsbgdl s3LGHMmgd-
mgdb. dgmoy@al 3obmbobdagdmmdalb 3mb3gn300basb aobbbgsggdoom, dobo domsgstn nofMaomo —
9L 360l 86558LEMMgdgmms sBoMGBO(305m N0 3033060 S oG 030 MMMogMmOH™Mgda. '

o@bgdomo aobbbgseggds sbggg 0g®Mdbmds dgb@omym gmgdg6@gddn. domnomswn JCE-ab
Mmb 33LOHYmadgmo 0DosMgdlL bLbgs 09b65538LEMMgdmgdol 3sbdMabzol, bowag LogMmm mens
rea 303sMommos 3mb3Mg@Mmo ©86535mmgdals s3bEMMgdmab 396 o gogMmnsbgdals Ladmemmm
30bbob3gb. Lbgs 3o@gamG0gdals, asbbsgmmmgdoo gogmzmdacno JCE-ob @®mmU, sdb&mmgdgmb
1B 3dmbrogl gomgamabbobgdymma ©sbsdommoalb bagMomm a0bsbo s gobdaMg@ommdal gemg-
396@0. dgmagMal 3sbmbnbdagdmmdol @AM, 50bndbymabasb gobbbzszgdom, brgds dgmeymals
3b0sb Lamabam bgmddmgebgmmdol gsbnbmM(z0gmgdmmds ©s, dgbadsdabsw, dobo mens rea
bognmgdl o3 dgnbEmmgdmmdal gogommmgdsl, Jogcsd sGs 08 ©s6535mmgdals BndsGo, MmA-

mgdoz Rogbomos bgmdzgomgdol 8036.108

104 39000. Ambos K., Command Responsibility and Organisationsherrschaft: Ways of Attributing International
Crimes to the ‘Most Responsible’, 369dmmdo: Nollkaemper A., Wilt H. (ed.), System Criminality in International
Law, Cambridge University Press, Cambridge, 2009, 138.

3o3M(3m30m0 JCE-ab (369800, Log@Mom a9430b gomamagddo, ssdosbms ganao Rswab ggadoom

a09035mabbobgdgm Jdgmadslb. 0bpogomsma@a 3sbbobdggdemmdabmgal Mbos ©owanbogl:

o) ®odabo oym aobdgMgBomo xanRob gho-ghma Bgzfol 8ogm ©obsdeymolb Rswgbs ©s

®%agob gfo-gMmds 69363s, a59Mm0sbgdal gomamgddn sbgmo obsdommaoal Rowabalb (3mebom,

bgdoymammdam, 3m@mBamaw ,o00m 0y 9GS Mabgn Lo gmme® megdy”. ab. Prosecutor v. Tadic, Judgement

(IT-94-1-A), Appeal Chamber, 15 July 1999, § 204, 220, 228; Prosecutor v. Stakic, Judgement (ICTY-IT-97-

24-T), Trial Chamber, 31 July 2003, § 436.

1% 3g000. Ambos K., Command Responsibility and Organisationsherrschaft: Ways of Attributing International
Crimes to the *“Most Responsible’, 3693 dn: Nollkaemper A., Wilt H. (ed.), System Criminality in International
Law, Cambridge University Press, Cambridge, 2009, 139.

197 3900. 039, 138—139.

198 Bg9000. 0g3g, 139.
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53 g56bb3s398900b Bombgegem, Bgdmo s0badbem M JEMNbgdl LagMmm sbsbosmgdgma
60369303 og3L. 830b godm Bomo godmygbgds gMmMmemss3 dgodmgds, 08 ML, Mmogbs(s
35 qdmgdb ebsdanmgdmagan s3oMa@ab ngfomdnsdo gof 3390 3mDO(300 0303090 O SO~
LgdMBL 0y oo aoblbbgeggds sbsdomal s3bEHMmMademgdl Imab. '

dgmom@al 3obyybobdggdmmdol @md@Mnbs gobbbgegogds s3LEMmgdmmdals 3obybobdggd-
mmdob babggdobasb.

4. 35005960l 35Lybabdazgdmmds s S3LAEYmMgdmmds

mHmdob bGodndo,d0mbgoszsm 0dabs, mmd 25(3)-g3mbemdn aobbsdmgmegh nbooznmsmyma
3obbabdggdmmdal Lobggdl, Bgmeymal 3abybobdaqgdmmdal godmymal (3omyq — 28-g dybemdo,
Mmam@ 3 0bngomsmmo 3obybobdggdmmdol ©sds8gdoom, sui generis Lobgb.'"? dgbadsdaboc,
dobo 396980@sb g58m3@nbaty, s38LEMMdrmmdabmab dgmemgdom 3obybalbdggdmmdsi Humm
3bmdmdo @bos ogmb."" J890gd0b 335mag03s(300bmz0l 360d36gmmaebos, oy MmM3ge bl
1bs Jogbodmb m3nmo@qbmds, Mmogbsg 3mbgnmgb309s 350 ImEab s mMnggmo dgbadmagdgemoas
30mbg LobbEEbLLBsMMNEgdMagn 3obnbabdggdmmdal s3z0bMgds.

3Mb3M9@ Mmoo ©bs3smmol  335mognzei0ol  3Mm(3gLbdn, GmeEabs 9MbgdmdL  3mb-
39696300 38LEYMdmmdal (Mmdnl bBsGnGal 25(3)(a)-g 3mben) s dgomon@al 3sbybob-
3390mmdsl (Mmdnl bGoGnBob 28-g 3qgbema) dm@al, @30Gs@gbmds gboggds 3omggmb. Gm-
am@ ICC-0b Babsbobodstomm 3omo@oed 89d8sb (Prosecutor v. Bemba) Logddgby osmanbs,
bobbmobbsdsmommgdmogo 3sL4ybobdagdmmdab s 30bEMgds bagMmsdmmobm bobbemal badsMmseda
dgmayMol  3soLyybobdagdmmdol ©mMJEM0bob Lagndzgmby dbmmme 03 dgdmbgzgzeda sMab
dgbadmadgmoa, Hm@gbsg o6 3Mbgdmdl Logydzmasbo gggo 0dabs, Hm3 dMomEgdamo o6 sfal

112

3obbabdggdgmo Gmame(z s3bEnmgdgmo 25(3)(a)-g dqbmob gomamgddo.'? 396dme, Hmwgba(s
3M630g@me Laddgdg sMbgdmmoa 3@ 30(390mgdgdo bszdsmabos @b 33babmgal, H™I aym Gm-
amM (3 »oJdGoMa s3LENMgdmmds”, abyg ,35LoMa S3LENYMgdmMES” — dgmom@al 3obybalidggd-
mmds, M30658)gbmds 58LEMmgdmmBal gbodgds. '

obobndbogns, Mm3 39830 (Prosecutor v. Bemba) Logddgby, omogmednmggman dMsrmog-
35 3abyybobdggdmmdol ©s30bMgdsl mmdnl bBoGm§olb 25(3)(a)-g dmbmolb goMamgddn, oo-
6558LEMMgdmmdol dMommgdom Imombmazws, ond3e dgdwagmddan ngo dgozgoms 28-9 Iqbmoo.
Babobobodasmomm 3omo@e ©smBnbos, MmI dMsmuadynmbdg LobbmabbasdsMmmmgdfaga 3obiy-

199 B9000. 0d3g, 139. 40685Lb3s3989m0 s LogMom 60db6gdal Jgbobgd ob. adgqg, 138—142; ob. sbggg: Ambos
k., Joint Criminal Enterprise and Command Responsibility, Journal of International Criminal Justice, Vol. V,
2007, 159-183.

dgo. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University
Press, Oxford, 2010, 457.

dgo0. Burghardt B., Modes of Participation and their Role in a General Concept of Crimes under International
Law, 36qd9qeda: Burchard C., Triffterer O., Vogel J., The Review Conference and the Future of the ICC,
Kluwer Law International, London, 2010, 90-91.

ab. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Adjourning the Hearing Pursuant to Article 61(7)(c)(ii)
of the Rome Statute (ICC-01/05-01/08), Pre-Trial Chamber III, 3 March 2009, § 342.

dgo0. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University
Press, Oxford, 2010, 458.
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bobdggdmmdol s 30bMmgds dgmdmgdgma ogm 25(3)(a)-g 3mbemal gaMamgddn, Mmam 3 mebssd-
LEMYEIEMMEL BMEABom s 3oEsz300s 28-9 3nbmab 3sbxybnbdggdmmdal gmMmsdyg, Amame (3 om-
&gbo@ o Lodmomgdody. '

dgbadsdnbom, ©absdommal go8mdngdabsol, Mmmgbs 3MmgnMmmma Bomgdamoa 38 30(3984)-
939800 ,094300905", MM 3mMb 3G 9E& Mo 3oMa, Jgbadmms, smbgdno 3mbGE0dm300b SbmE(309-
m9d0s ©ob3smmdon, dgndmos LabbrobbsdsMmmmgdmngo ©g3bs xgM ©0bymb s3LEMgdmmdals
©Md@M0boom. o9y godmamobgds dMom@gdnmolb @obsdsymda omlbgdocmn 3mbGmnda;0s, 35300,
30bo b0 997480060 3mbGEmemol s6bgdmdol dg3mbggzedn, LobbmobbsdsGmmgdfngn @g3-
bo gogtdgmmgds 3gmam@al 3abybobdggdmmdolb @md@mnboo.

0bngnsmamo ,35bybobdggdmmdol Lobgms 3mbinMgboab® Lszombal dbMag, obg-
39, Y9mbamgdos ICC-ob sen odomoals (Prosecutor v. Al Bashir) bsd3g — oy Go@m3 o6 go8moygbo
3M5mEded dgmanmal 3sbbabdggdemmdal 3mb3gx3(300?

dgomanmal 3sbybabdggdemmdol Lobol gs8mygbgds o Sodomols (Prosecutor v. Al Bashir)
Lod89g, BoMoms(s, Logmdzgmb o0 ogym 8mymgdammn,' 396dme, oem dodnmob Lobbmalblboe-
dommmgdMog 3obybobdggdmmdada doggds mmdnb bGoGanGal 28(b)-g 39bmolb gofmamgddoa,
am& (3 ,bd8mdomadm gomon@ by, bobodsmommmb om@mabongdznedn dgdsgsmoa obsdsmmabmaal,
Mmdgemoi Booobgb dobo gxgd& o domongmadal 96 3mbGEMmAL J39d, 0d0b Jgmgasc,
®m3 gb 3060 50b0dbam bymdzgomgdl o6 @bggzms Locmsbsm 3mb@Mmmeb“.'"® nmMogomm mo-
B9MGM330 gb FmbadMGds dbaMeaggMomoans 03 sMadgb@oom, M3 ,3mbEMmMEmab® gmgdgb-
Gob s@bgdmds, GM3gmbs cobmagb o30L 9330 mgmtoes 8dbmeemgdgemo  sdbmwemgdemals
w306 (perpetrator behind perpetrator, Titer hinter dem Tcter)', aom3s80mcgdobomeb 80dsmmgdom,
Gomma ©obsdd3n3989mos.'"® Bgman@al 3obuybobdggdmmdal gaMamgddo 3HMINEeG M3
Mbs 83@303mb Bbmmme sen dsdnmnb mdmJdgomds, ,mMgabadsz0odg” dobo 9998w doens-
@oaemgdobs o ymbGEmmeal gmgdgb@ob aodmygbgdom. sen Sodnmol mobsdgdmdmngn dam-
doMgmds BO™M  gdsommgdes o3 3Mm3gbl. dobo 3@ 3ogds Logscme, M omammdn o6
dmdbosms go9135809)Mgds, 3gndmadmms 35dmygbadymoaym 3oMg Lodbomaw, Mm3 3sb o dnocm
4agems bagomm oo gmbog@aemo dmds, Homs mog0@sb 8g(300m98065 86 59359000 ©5b5dsmemos

119

Bowybs.

"4 3900. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Adjourning the Hearing Pursuant to Article 61(7)(c)
(ii) of the Rome Statute (ICC-01/05-01/08), Pre-Trial Chamber III, 3 March 2009, § 40—49.

ob. Jessberger F., Geneuss J., On the Application of a Theory of Indirect Perpetration in 4/ Bashir, Journal of
International Criminal Justice, Vol. VI, 2008, 865-866, &m3mgdo(z 8gmeymal 3sbxybnbdggdmmdal, oem
3odnfmols (Prosecutor v. Al Bashir) bsd3qbg 0boogommsmao 3sbmbabdggdemmdab yzgmadg s0g3395@ 6
Lobgo 300Rbg346.

"6 ob. Bmdob bGoGmBab 28(b)-g dmbmoa.

"7 ab. Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on the Confirmation of Charges (ICC-
01/04-01/07), Pre-Trial Chamber I, 30 September 2008, § 496-497. ICC-ob Bobobobadotmmm 3ams@nb
dng® 3080 gdmmos: Roxin C., Straftaten im Rahmen organisatorischer Machtapparate, Goltdammer’s Archiv
fiir Srafrecht, 1963; 0bamoby@o g3g@bos ob. Roxin C., Crimes as Part of Orginized Power Structures, Journal of
International Criminal Justice, Vol. IX, 2011, 193-205. 580l 35800gm3 jmomb Gm bobob mgmos smasts
39635600b g3gEgMerm@ds babsdsGoemad (Bundesgerichtshof). s35bmsb s 35330693000 ab. Weigend T,
Perpetration through an Organization, The Unexpected Career of a German Legal Concept, Journal of International
Criminal Justice, Vol. IX, 2011, 94-99. omd@M0bal 3608 030b00b d0dsmgdao ab. odsqg, 99-101.

ob. Giamanco T, The Perpetrator Behind the Perpetrator: A Critical Analysis of the Theory of Prosecution
Against Omar Al-Bashir, Temple International and Comparative Law Journal, Vol. XXV, 2011, 239, 242-243.
"9 ab. 0ggg, 234; ob. sbgzg: Bl LGB wBG0b 28(b)(iii)-g dnbeo.
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0913(30 JmagzoMn sMandgb@n, MHmIgmoas, 98 g@&o3dy godmosbagh dgmeymal 3obmbal-
3398mmdab go8myqbqdsb oem 8odomals (Prosecutor v. Al Bashir) bsd39%g, b s60b 8938sb (Prosecutor v.
Bemba) Lo 39 domgdmmo gmdgms — Gmdob bGod &b 25(3)(a)-g 8gbemal m3nco@qgbmds 28-g
Ibmmsb 308G g300.'% Lo gdgd0 Im3mzggdmmon 88303900 g893056 g5dmInbomy, Bmoaba(s
0MbgdmadL bogmdgmosbo gggo, Gm3 ogm MmamM(z ,od@&onmo s3LHYmMadmmds®, abg dgmey@ab
3obybob8ggdmmds, M3nMmo@gbmds 30Mggmb gbogdgds."?! o smbadbmmo 3sbmbalbdggdmmdals
babob 3303909 36 godmmz00 3GIMINMIG ML o Bodnmnl (Prosecutor v. Al Bashir) bsd39%g, 56
060l godmEosbyyemo, assog00qb Jgmeyol 3sbababdaqgdmmdals md@®m0bsby.'?

5. 3505960l 35Lybabdagdmmds ©5 M365dMbsbamgmds

dogbgegam 080bs, HmM3 FgmayMab 3sLxybobda gdmmMdLe s ME653MBIBa MBSl dggta ba-
96om 60dsbo 573, 30Mzgmal gobbamgs o6 dgadmagds BgmEal 3obmbobda gdmmdsms babggdda.'?
©mJ&M0bal dobgmznm, gmenmbg 35Lybobdggdmmdal s 3obEgds bgmdzgomgdal dngM Rowgbo-
0 36535 gdol godm bgds sfs MHmamM(3 Ma6s3mbabarmgdy, s6sdge dobo ¢dmJdgomdobom-
30bo o sMsbomsbaom bymddmazabgmmdabomgal, 35306, Mmogbs 03653mbsbamgmdals 3obiy-

120 b, Prosecutor v. Jean-Pierre Bemba Gombo, Decision Adjourning the Hearing Pursuant to Article 61(7)(c)(ii)

of the Rome Statute (ICC-01/05-01/08), Pre-Trial Chamber III, 3 March 2009, § 342.

ob. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press,
Oxford, 2010, 458.

o3 dggbgds 0bongoememamoa 3sbybobdggdmmdal bLbgs Lobggdol gedmygbgdob: JCE-LbL md-
BFnbslb ICC gg& aodmoyqgbgdes mmdsbgol (Prosecutor v. Lubanga) Logdgdg 8obo ofymenl
a03m; 0obss3LEMmMgdmmdal  3mb39g(300, o dodnfinl 9bs3gdmdaseb asdm3Eabaty, do-
Lo ,390@039m M0 dodstornmadom” 8mddggdol asdm, 396 0dbgdmms Mm@ mmo. msbs-
33bENgdemmds  Lobbemabbsdstmmmgdmng  3obybobdggdmmmdsl  ,3mM0DMBEGsEmNMa  Bndsmoyy)-
mgdoo® 830m06Mgdl; o dggbgds 0brngnmemum 3obmbolbdggdmmdsl ©sbsdommdn mobsdm-
Bobomgmdabomgalb, 8obo Lobggda o6 dgozo3L ©ebsdommal ALENMYdmMIsdy 3MmbBFmmenol —
JF900985%9 858mbmBal 9rg396@gdL. mobsdmbabomal, Mmdgmoaz obsdeymdo ,8gmeMg batobbob®
3mbobomgs, 561 a00Rb0s @b domem By 3mbGFmenals (control over the crime) 3gbademgdmmds, sbsdoymda
sbmE (309 gL oG oMmbgdocm 3mbBFadm 300l (essential contribution), 565390 bydbGobzom 3mbGmn-
3300l (substantial contribution). LEmG g gb 5G0b Jmegetn goblbbzoggds s8LEMEgdemmdsbs ©s
00658mbsBomgmdal dm@als, Mabo mamdobgol (Prosecutor v. Lubanga) Laddgbg gogbgs bobo; ngogg
3obgbo g3mmgbolb HMInlb bGsGmGal 25(3)(d)-g dgbmom gomzomabbabgdam abonznmsmeyma
3obbobdggdmmdal gm@dsb, Gmgmai dmombmab dbndzbgmmmzabn  3mbGmndasonls (significant
contribution) Lg>bSME. ab. Prosecutor v. Callixte Mbarushimana, Decision on the Confirmation of Charges
(ICC-01/04-01/10), Pre-Trial Chamber I, 16 December 2011, § 283; Prosecutor v. Germain Katanga, Judgment
Pursuant to Article 74 of the Statute (ICC-01/04-01/07), Trial Chamber II, 7 March 2014, § 1620, 1632-1636.
Bmamtg bgdmo smgb0dbgm, 3Mm 3o Mol 88 3039d0m, oem Sodomn LB 83MbGMmMmados
08 306M9dL, Mm3madoz MInommE SbmEM(309mgdbgb ©obsdoymadl, 39Mdme, doMesdama o3-
LENEYdmgdal ndstm. HMInb bGoBmGob 25(3)(d)-g dgbemn, Gm3gemag doRbgyemas JCE-L dbgagzlb
FME3o@, 8358 gd0ma baboomalb 38 eMgdgmos, Macs Job godmyqbgdsb asdmmazbogl. ob. wggd7sdy
3., 96330653060 (0565)s3bE M gdemmdol ©mMJ&Mmabs LogMmedmEnbm bobbmalb bsdstomsmda
(Prosecutor v. Al Bashir-ols bag80b 865mab0), ommmabogmmgds s 3obmba, 3(34),2012,91-101.
dgo. Bonafe B., Command Responsibility, 369dmmdo: Cassese A. (ed.), The Oxford Companion to In-
ternational Justice, Oxford University Press, Oxford, 2009, 270; ob. sbggg: Mettraux G., The Law of Command
Responsibility, Cambridge University Press, Cambridge, 2009, 38. Lobobosmdmgam sbMa ab. Prosecutor v.
Halilovic, Judgement (ICTY-IT-01-48-T), Trial Chamber, 16 November 2005, § 43.
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bobdggdmmds ammabbdmdl dmEMomn® oy 3@ 3nm abdatmgdsl dofomaw s3LMYmadgmby
5653mbsBoemols dbFowsb,'? 390dme, bdbBsobzomm 3mb&Em0dms00b (substantial contribution).'®

m3md3gmds abgowmns, 30650@sb LogMmadm@abm LodsGmama MbgLadl gomEgdeemyg-
3oL 3gmayMgdl, Mmdgmoa(z bgmdzgoomgdol 80gm Rowgbamo ©sbsdommgdol 369396300000 @ Bo-
00 Esbgom gsdmabs@gds. Jgmanma o6 abosmgdl 3abybobdggdmmdal bgmdzgommsb ghomo,
m3gmds(3 Boomnbs obadammo. ngo 3obbl 5398L sGobomsbom bgm8dmgsbgmmdabamgal. 2

5bobndbogns, Mm3 580560l NRmadsms ggmmdnmo LaobsdsMommb ©o@ds 3omsdsd
LoDy = 3MEMbMz0 oG z00b bobssmdwyg (Koronov v. Latvia) — ©56535mmob 095300006 s(30mgdols
30bbmmM(309mgdemmdbobomgol dgmon@al 3obmbobdagdmmds asogm Gmams ,3mbEMmmmal
dmgzomgmdal dgnbemadmmds® (dereliction of a superior’s duty to control) 5 s6s Bmam(y 3obey-
bobdggdemmds bbgobo §89gdobomgal.'?” gb BmbsbMgds o6 dgqbedsadgds 8gmanmal 3obumbobdggd-
mmdob bgdmasbbomum 36Mg(39096@Mm Ladsmmamb, Mm3gmas 35b doMzgmo baabbolb 3obe-
bobidggdmmdal babgw d0nhbg3l.

MmEgbsg Lobbmob badsMmsmo 1bgsdL Jombgel dgmanmb — s IMbEs?“ s nmgdl 3obybl
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