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giorgi dgebuaZe

meTauris (ufrosis) sisxlissamarTlebrivi pasuxismgebloba 
umoqmedobisaTvis saerTaSoriso sisxlis samarTalSi 

me Ta ur Ta (uf ros Ta) sis xlis sa mar Tleb ri vi pa su xis mgeb lo ba xel qve i Te bis 

mi er Ca de ni li da na Sa u li saT vis sis xlis sa mar Tlis er T-er Ti mTa va ri prob-

le ma a. po li ti ku ri da sam xed ro li de re bis umoq me do bis kri mi na li za ci i saT-

vis sis xlis sa mar Tals efeq ti a ni cne ba sWir de ba. sta ti a Si av to ri aa na li zebs 

sa er Ta So ri so sis xlis sa mar Tlis mi er Seq mnil me Ta u ris pa su xis mgeb lo bis 
(superior (command) responsibility) kon cef ci as, ro me lic me Ta ur Ta pir da pi ri gan-

zrax vis ga re Se ga mow ve u li umoq me do bis das ja do bis Se saZ leb lo bas iZ le va. 

mi si az riT, igi av sebs im siv rces, ro mel sac in di vi du a lu ri pa su xis mgeb lo-

bis sxva kar gad ap ro bi re bu li pasuxismgeblobis sa xe e bi ver um klav de ba, an 

`Ri ad to vebs~.

sak van Zo sity ve bi: in di vi du a lu ri pa su xis mgeb lo ba, me Ta u ris umoq me do ba, 

gul gri lo ba, da u dev ro ba, romis statuti, sa er Ta So ri so sis xlis sa mar Ta-

li.

I. Sesavali

sis xlis sa mar Tlis er T-er Ti amo ca na sa mo qa la qo (po li ti ku ri) da sam xed ro me-

Ta u re bis `Seg ne bu li umoq me do bis~ kri mi na li za ci a a. es sa kiTxi gan sa kuT re biT mniS-

vne lo va nia XXI sa u ku ne Si – Ta na med ro ve teq no lo gi e bis gan vi Ta re ba da ma Ti efeq ti a ni 

ga mo ye ne ba xels uwy obs ro gorc da na Sa ul Ta ga mo Zi e bas, ase ve mniS vne lo va ni mtki ce-

bu le be bis ga nad gu re bas. sis xlis sa mar Tlis Tvis sa sar geb lo `me qa niz mi~ xSi rad mis 

sa wi na aR mde god ga mo i ye ne ba da sis xlis sa mar Tals obi eq tur (ma te ri a lur) ga re mo e-

beb ze day rdno biT uwevs moq me de ba, su bi eq tu ri (men ta lu ri) ga re mo e be bis am sax ve li 

mtki ce bu le be bis ga nad gu re bis ga mo. pir da pi ri gan zrax viT ga mow ve u li umoq me do bis 

mtki ce bis Se uZ leb lo bi sas sis xlis sa mar Tlis Tvis mTa va ri prob le ma `o bi eq tu rad 

ar se bu li umoq me do bis~ das ja do ba a. 

me Ta ur Ta umoq me do bis das ja do bis sa kiTx ze sa fuZ vli a nad mu Sa obs sa er Ta So-

ri so sis xlis sa mar Ta li.1 ker Zod, sis xlis sa mar Tlis sa er Ta So ri so sa sa mar Tlo e bis 

mi er in di vi du a lu ri pa su xis mgeb lo bis da fuZ ne bi sas ga mo i ye ne ba me Ta u ris pa su xis-

mgeb lo bis – superior (command) responsibility – kon cef ci a, ro me lic sis xlis sa mar Tleb riv 

* Tsu-is iuridiuli fakultetis asistenti sisxlis samarTlis mimarTulebiT.
1 saerTaSoriso sisxlis samarTlis cnebaze ix. turava m.,  saerTaSoriso sisxlis samar - 

Tlis safuZvlebi, Tb., 2015, 1–16; ix. aseve: Kreß C., International Criminal Law, Max Planck 
Encyclopedia of Public International Law, Vol. V, Oxford University Press, Oxford, 2013, 717–732. 

*
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dev nas axor ci e lebs me Ta u reb ze, ro gorc sam xed ro, ase ve sa mo qa la qo pi reb ze, sa er Ta-

So ri so da na Sa u le bis Ta vi dan aci le bis ga nu xor ci e leb lo bis, ma Ti ara sa Ta na do kon-

tro li sa da xel mZRva ne lo bi saT vis. es kon cef cia mxo lod me Ta ur Ta pir da pi ri gan-

zrax vis ga re Se ga mow ve u li umoq me do bis das ja do bis Se saZ leb lo bas iZ le va. 

me Ta u ris pa su xis mgeb lo bis doq tri na sa er Ta So ri so sis xlis sa mar Tals sWir de-

ba swo red po li ti ku ri da sam xed ro li de re bis sis xlis sa mar Tleb ri vi dev nis uf ro me-

ti efeq ti a no bi saT vis.2 ker Zod, far To mas Sta bi a ni da sis te mu ri da na Sa u le bi sas, ro-

de sac Ta nam de bo bis pi ri Seg ne bu lad iCens umoq me do bas `kva lis ar da to ve bis~ miz niT, 

ra Ta Sem deg Si Ta vi imar Tlos, rom ara vi Ta ri bra li ar mi uZR vis da na Sa u leb ri vi qme-

de bis Ca de na Si. Tu me Ta u ris umoq me do bis pir da pi ri gan zrax va ver mtkic de ba am sru-

leb lo bis (uf ro ara pir da pi ri am sru leb lo bis) kon cef ci iT, `o bi eq tu rad ar se bu li 

umoq me do bis~ das ja do bas me Ta u ris pa su xis mgeb lo bis doq tri na ax dens. 

me Ta u ris in di vi du a lu ri pa su xis mgeb lo bis kon cef ci is ro li, sis xlis sa mar-

Tlis sa er Ta So ri so sa sa mar Tlos (Sem dgom Si – ICC) bo lo pre ce den te bis mi xed viT, 

uf ro me tad iz rde ba, ro mis sta tu tis 30-e mux lSi3 pir da pi ri gan zrax vis mkac ri stan-

dar tis dam kvid re bis ga mo.4 ker Zod, pir da pi ri gan zrax vis ga re Se Ca de ni li da na Sa u lis 

2 Sead. Olasolo H., The Criminal Responsibility of Senior Political and Military Leaders as Principals to 
International Crimes, Hart, Oxford and Portland, Oregon, 2009, 82–109. 

3 ix. romis statutis 30-e muxli:

`1. Tu sxvagvarad ar aris gaTvaliswinebuli, pirs ekisreba sisxlissamarTlebrivi 

pasuxismgebloba da daisjeba sasamarTlos iurisdiqciaSi Semavali danaSaulisTvis 

mxolod im SemTxvevaSi, Tu obieqturi mxarisaTvis damaxasiaTebeli niSnebiT igi Cadenili 

iyo ganzrax da Segnebulad. 

2. am muxlis miznebisTvis pirs aqvs ganzraxva:

 (a) qmedebis mimarT, Tu igi apirebs am qmedebis Cadenas; 

 (b) Sedegis mimarT, Tu igi apirebs gamoiwvios es Sedegi an gacnobierebuli aqvs, rom igi 

dadgeba movlenebis Cveulebrivi ganviTarebis SemTxvevaSi. 

3. Segnebulad niSnavs imis gacnobierebas, rom garemoeba arsebobs an Sedegi dadgeba

movlenebis Cveulebrivi ganviTarebis SemTxvevaSi. `codna~ da `Segneba~ unda ganimartos 

Sesabamisad.~
4  ICC-is mimdinare precedentuli samarTali romis statutis 30-e muxlis mentalur ele-

mentSi ganixilavs mxolod pirdapir ganzraxvas – pirveli xarisxis pirdapir ganzraxvasa 

(dolus directus in the fi rst degree, 30(2)(b)-e muxlis pirveli alternativa) da meore xarisxis 

pirdapir ganzraxvas (dolus directus in the second degree, 30(2)(b)-e muxlis meore alternativa). 

 Tavidan, ICC-is winasasamarTlo palatam lubangas (Prosecutor v. Lubanga) saqmeze scada 

romis statutis 30(2)(b)-e muxlSi eventualuri ganzraxvis (dolus eventualis) elementis 

wakiTxva, kerZod, rodesac braldebuls Sedegis mimarT gacnobierebuli aqvs, rom `igi 

dadgeba movlenebis Cveulebrivi ganviTarebis SemTxvevaSi~, – ix. Prosecutor v. Thomas 
Lubanga Dyilo, Decision on the Confi rmation of Charges (ICC-01/04-01/06), Pre-Trial Chamber I, 29 
January 2007, § 349–365, – rogori interpretaciac safuZvels ar aris moklebuli. Sead. 

Jain N., Perpetrators and Accessories in International Criminal Law, Individual Modes of Responsibility for 
Collective Crimes, Hart, Oxford, 2014, 90. mogvianebiT, winasasamarTlo palatam bembas (Prosecutor 
v. Bemba) saqmeze Secvala aseTi gageba eventualuri ganzraxvis mentaluri elementis

uaryofiT. sityvasityviTi interpretaciiT `Sedegi dadgeboda~ (consequence will result), 
misi azriT, niSnavs gardauval mosalodnelobas (inevitably expected). amave interpretaciiT 

Tu wavikiTxavdiT winadadebis meore nawils – `movlenebis Cveulebrivi ganviTarebis 

SemTxvevaSi~ (in the ordinary course of events), kerZod, `Sedegi dadgeboda movlenebis 
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umoqmedobisaTvis saerTaSoriso sisxlis samarTalSi 

Sem Txve va Si, me Ta u ris pa su xis mgeb lo bis cne ba sis xlis sa mar Tleb ri vi dev nis `er Ta-

derT sa Su a le bad rCe ba~. 

ICC-is meTauris pasuxismgeblobis doqtrinis materialur da mentalur 

elementebs, ad hoc tribunalebis precendentul samarTalze dayrdnobiT, modi fici-

rebulad ayalibebs. Tu sisxlis samarTlis saerTaSoriso sasamarTloebis praqtikidan 

ukve kargad nacnobi joint criminal enterprise-s (SemdgomSi – JCE), Tanaamsruleblobis (co-
perpetration), arapirdapiri amsruleblobisa (indirect perpetration) da arapirdapiri (Tana)

amsruleblobis (indirect co-perpetration) pa su xis mgeb lo bis sa xe e bis mi za ni a, ume tes wi lad, 

moq me de bi Ta da pir da pi ri gan zrax viT Ca de ni li da na Sa u le bisT vis in di vid Ta sis xlis-

sa mar Tleb ri vi dev na, me Ta u ris pa su xis mgeb lo bis doq tri na, pir da pi ri mniS vne lo biT, 

umoq me do bi Ta da pir da pi ri gan zrax vis ga re Se Ca de nil da na Sa u leb ze awe sebs das ja-

do bas. Se saZ loa iT qvas, rom igi av sebs pa su xis mgeb lo bis im sfe ros, ro mel sac am sru-

leb lo ba ver um klav de ba, an `Ri ad to vebs~. 

me Ta u ris pa su xis mgeb lo bis doq tri na sjis me Ta urs sa er Ta So ri so da na Sa u lis 

Ca de ni saT vis – er Ti mxriv, ro de sac igi `mo na wi le obs~ Seg ne bu lad da ver is je ba pa su-

xis mgeb lo bis sxva for miT, an, me o re mxriv, `mo na wi le obs~ Se da re biT da ba li men ta lu-

ri ele men tiT – qar Tu li sis xlis sa mar Tlis ter mi no lo gi iT, ara pir da pi ri gan zrax-

viT Tu ara, gac no bi e re bu li Tu ga uc no bi e re be li ga uf rTxi leb lo biT. 

sta ti is mi za ni a, me Ta u ris pa su xis mgeb lo bis uax le si kon cef ci is ga a na li zeba 

ICC-is wesdebis mixedviT. kerZod, romis statutis 28-e muxlis, ICC-is praq ti kis ana li-

zi sas mniS vne lo va ni a, am sru leb lo bi sa da Ta na mo na wi le o bis gan gan sxva ve bul, kva li-

fi ka ci i saT vis ra au ci le bel ma te ri a lur da men ta lur niS nebs un da ak ma yo fi leb des 

igi. ICC-is sasamarTlo praqtikaze, kerZod, Jon-pier bemba gombos (Prosecutor v. Jean-Pierre 
Bemba Gombo) saqmeze dayrdnobiTa da ad hoc tribunalebis precedentul samarTalTan 

paralelebis gavlebiT, gansaxilvelia ra aucilebel niSnebs unda akmayofilebdes igi 

da rogoria misi samarTlebrivi Sefaseba. 

dasaxuli miznis misaRwevad gamosakvlevia Semdegi sakiTxebi: meTauris pasuxis-

mgeblobis cneba (command responsibility Tu superior responsibility); meTauris pasuxismgeblobis 

damfuZnebeli garemoebebi ad hoc tri bu na leb Si; me Ta u ris pa su xis mgeb lo bis Tvis  ro-

Cveulebrivi ganviTarebis SemTxvevaSi~, naTelia, rom Sedegis dadgomis aucilebeli 

standarti axlosaa udavo mosalodnelobasTan. palatam es standarti gansazRvra rogorc 

virtualuri udavo mosalodneloba (virtual certainty), an praqtikuli udavo mosalodneloba 

(practical certainty), rom Sedegi iqneba saxeze, moulodneli da gauTvaliswinebeli Carevis, 

`intervenciis~ gamoricxviT, romelic Tavidan aicilebda Sedegs. ix. Prosecutor v. Jean-Pierre 
Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges (ICC-01/05-
01/08), Pre-Trial Chamber II, 15 June 2009, § 362, 341–371. ganzraxvis aseT viwro interpretacias 

mxari dauWira ICC-is sasamarTlo palatam, katangas (Prosecutor v. Katanga) saqmeze 2014 

wlis ganaCeniT. ix. Prosecutor v. Germain Katanga, Judgment Pursuant to Article 74 of the Statute 
(ICC-01/04-01/07), Trial Chamber II, 7 March 2014, § 770–779. igive gaakeTa ICC-is saapelacio 

palatam lubangas (Prosecutor v. Lubanga) saqmezec, riTac am etapze eventualuri ganzraxvis 

mentaluri elementi 30-e muxlis miRma datova. ix. Prosecutor v. Thomas Lubanga Dyilo, Judgment 
on the appeal of Mr Thomas Lubanga Dyilo against his conviction (ICC-01/04-01/06 A5), Appeals Chamber, 
1 December 2014, § 441–452. romis statutSi mentaluri elementis Sesaxeb ix. Badar M., Porro 
S., Rethinking the Mental Elements in the Jurisprudence of the ICC, krebulSi: Stahn G. (ed.), The Law and 
Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 649–668.
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mis sta tu tiT gaT va lis wi ne bu li ma te ri a lu ri ele men te bi, ker Zod, sam xed ro da sa mo-

qa la qo me Ta u re bis pa su xis mgeb lo bi saT vis gaT va lis wi ne bu li sa fuZ vle bi, vin Se iZ le-

ba iyos sam xed ro, sam xed ro me Ta u ris sa xiT efeq ti a nad moq me di da sa mo qa la qo me Ta u-

ri, ra gan sxva ve baa maT So ris, efeq ti a ni kon tro lis cne ba da mi si ar se bo bis niS ne bi, Ca-

de nil da na Sa ul sa da xel qve i Teb ze sa Ta na do kon tro lis ga nu xor ci e leb lo bas So ris 

mi ze zob ri vi kav Si ris mtki ce bis mniS vne lo ba; me Ta u ris pa su xis mgeb lo bis men ta lu ri 

ele men te bi, ro go re bi ca a: cod na, `un da scod no da~, da u dev ro ba (negligence), `hqon-

da mi ze zi rom scod no da~, in for ma ci is Seg ne bu lad ugu le bel yo fa da gul gri lo ba 

(recklessness);5 me Ta u ris pre ven ci u li, rep re si u li da sa Wi ro da go niv ru li zo me bis ga-

ta re bis mo va le o bis stan dar te bi; da bo los, Ca ta re bu li kvle vis sa fuZ vel ze Se sa ja-

me be lia me Ta u ris pa su xis mgeb lo bis kon cef ci a, ker Zod, da na Sa ul Si am sru leb lo bis-

Tvis gaT va lis wi ne bul sa xe eb Tan kon ku ren ci i sas ro mels un da mi e ni Wos upi ra te so ba 

– ro mis sta tu tis 28-e Tu 25(3)(a)-e muxls, riT gan sxvav de ba igi in di vi du a lu ri pa su-

xis mgeb lo bis sxva sa xe e bis gan da da na Sa ul Si mo na wi le o bis ro mel for mas mi e kuT vne ba.

II. meTauris pasuxismgeblobis cneba

meTauris pasuxismgeblobis koncefcia saerTaSoriso CveulebiT samarTalSi 

XX saukuneSi, kerZod, meore msoflio omis Semdgom ganviTarda.6 doqtrina kargad 

gamoiyeneboda yofili iugoslaviisa (SemdgomSi – ICTY) da ruandis (SemdgomSi – 

ICTR) sisxlis samarTlis saerTaSoriso tribunalebSi7 da dResac, ICC-is mimdinare 

saqmianobaSi Tavisi adgilis damkvidrebas cdilobs.

meTauris pasuxismgeblobis (superior (command) responsibility) saxe, JCE-s msgav sad8, 

5  recklessness-is qarTuli Sesatyvisis Sesaxeb ix. turava m., danaSaulis moZRvreba, Tb., 2011, 
289.

6 meTauris pasuxismgeblobis ganviTarebis istoriuli eqskursi ix. Meloni C., Command 
Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague, 2010, 33–76; ix. aseve: Mettraux 
G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 3–20; Arnold R., 
Triffterer O., Responsibility of Commanders and other Superiors (Article 28), krebulSi: Triffterer O. (ed.), 
Commentary on the Rome Statute of the International Criminal Court, 2nd ed., C.H.Beck.hart.Nomos., München, 
2008, 799-idan. 

7 ad hoc tribunalebSi meTauris pasuxismgeblobasTan dakavSirebiT ix. Sliedregt E., Command 
Responsibility at the ICTY – Three Generaions of Case-law and Still Ambiguity, krebulSi: Swart B., Zahar 
A., Sluiter G. (ed.), The Legacy of the ICTY, Oxford University Press, Oxford, 2011, 377–400; ix. aseve: Boas 
G., Bischoff J., Reid N., International Criminal Law Practitioner Library: Forms of Responsibility in International 
Criminal Law, Cambridge University Press, Cambridge, 2008, 174-idan. 

8 JCE-s mTavari koncefcia, romelic aerTianebs mis yvela wevrs, es aris TanaamsrulebelTa 

erTiani ganzraxva – dajgufebaSi monawileoba saerTo miznis misaRwevad. saerTo gegma 

gamoixateba konkretuli an/da abstraqtuli danaSaulebis CadenaSi. ICTY-s precedentul 

samarTalSi, kerZod, ad hoc tribunalis pirvelsave etapze – tadiCis (Prosecutor v. Dusko 
Tadic) saqmeze, JCE-s Seqmnis `mTavari winapiroba~ iyo individualuri pasuxismgeblobis 

statutiseuli cnebis `uunaroba~ da zedmetad abstraqtuli Sinaarsi. ICTY-s wesdebis 

me-7(1) muxli statutis gamomyenebels konkretuli principebis, dogmatikis doneze 

individualuri pasuxismgeblobis dafuZnebis konkretul gzas ar sTavazobda. Sesa-

bamisad, aqcenti mTlianad gadatanili iyo precedentul samarTalze, am `uunarobisa~ da 
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giorgi dgebuaZe,  meTauris (ufrosis) sisxlissamarTlebrivi pasuxismgebloba 

umoqmedobisaTvis saerTaSoriso sisxlis samarTalSi 

sa er Ta So ri so sis xlis sa mar Tlis mi er `o ri gi na lu rad~ Seq mni li kon cef ci a a, rom lis 

`ni mu Si~ na ci o na lur sa mar Tleb riv sis te ma Si ar mo i po ve ba.9 igi in di vi du a lu ri pa su-

xis mgeb lo bis sui generis, gan cal ke ve bu li sa xe a. mi u xe da vad imi sa, rom ro mis sta tu tis 

25-e mux lSi mi Ti Te bu li pa su xis mgeb lo bis sa xe e bis gan da mo u ki deb lad 28-e mux lSia 

mo ce mu li,10 me Ta u ris pa su xis mgeb lo bis for ma or ga nu lad 25-e mux lis na wi li a, mi si 

gag rZe le baa . 

me Ta u ris in di vi du a lu ri pa su xis mgeb lo bis, ro gorc sta tu ti se u li, ase ve doq-

tri nu li kon cef cia mar ti vi a. doq tri na sis xlis sa mar Tleb riv dev nas axor ci e lebs 

sam xed ro da sa mo qa la qo pi reb ze pre ven ci u li, rep re si u li da sa Wi ro da go niv ru li 

zo me bis ga u ta reb lo bis, ara sa Ta na do kon tro li sa da xel mZRva ne lo bi saT vis, ra dro-

sac ge no cid Tan,11 ada mi a nu ro bis wi na aR mdeg mi mar Tul da omis da na Sa u leb Tan mi mar-

Te biT, xSi rad ik ve Te ba me Ta ur Ta gar kve u li sa xis `Sem xeb lo ba~ da `mdu ma re Ta nad go-

ma~, umoq me do ba.12 

sam xed ro da sa mo qa la qo me Ta ur Ta sa er Ta So ri so da na Sa u le bis Ta vi dan aci le-

bis ga nu xor ci e leb lo bis, ara sa Ta na do kon tro li sa da xel mZRva ne lo bi saT vis sis-

xlis sa mar Tleb ri vi dev ni sas, bral de bis az riT, me Ta u ri is je ba imis ga mo, rom Ta vi dan 

ar ai ci la da na Sa ul Si Ta na mo na wi le o ba (mag., dax ma re ba – aiding and abetting), xelqveiTTa 

monawileoba JCE-Si da sxv.13 

meTauris pasuxismgeblobis doqtrinis gasaanalizeblad mniSvnelovania Jon-

pier bemba gombos (Prosecutor v. Jean-Pierre Bemba Gombo) saqme, romelSic ICC pirvelad 

axdens romis statutis 28-e muxlis interpretacias. am saqmeze dayrdnobiTa da ad 
hoc tribunalebis precedentul samarTalTan paralelebis gavlebiT, saerTaSoriso 

sisxlis samarTals, SeiZleba iTqvas, axal moTxovnebze morgebuli meTauris pasuxis-

mgeblobis koncefcia aqvs. 

meTauris pasuxismgeblobis cneba iuridiul literaturaSi urTierTSenac-

vlebadi terminebiT gamoiyeneba. 

abstraqtulobis gamosasworeblad. ix. Prosecutor v. Tadic, Judgement (IT-94-1-A), Appeal Chamber, 
15 July 1999, § 185–232; ix. aseve: Cassese A., the Members of the Journal of International Criminal Justice, 
Amicus Curiae Brief of Professor Antonio Cassese and Members of the Journal of International Criminal Justice 
on Joint Criminal Enterprise Doctrine, Criminal Law Forum, Vol. XX, 2009, 289–330.

9 Sead. Werle G., Jessberger F., Principles of International Criminal Law, 3rd ed., Oxford University Press, 
Oxford, 2014, 221; Ambos K., Treatise on International Criminal Law, Foundations and General Part, Vol. I, 
Oxford University Press, Oxford, 2013, 206.

10 Sead. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University 
Press, Oxford, 2010, 457.

11 genocidis danaSaulTan dakavSirebiT meTauris pasuxismgeblobaze ix. Zahar A., Command 
Responsibility of Civilian Superiors for Genocide, Leiden Journal of International Law, Vol. XIV, 2001, 591–

616.
12 ix. Arnold R., Triffterer O., Responsibility of Commanders and other Superiors (Article 28), krebulSi: 

Triffterer O. (ed.), Commentary on the Rome Statute of the International Criminal Court, 2nd ed., C.H.Beck.hart.
Nomos., München, 2008, 798.

13 Sead. O’Keefe R., International Criminal Law, Oxford University Press, Oxford, 2015, 201–202.
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III. meTauris pasuxismgeloba – command responsibility Tu superior responsibility?

sa er Ta So ri so sis xlis sa mar Tal Si me Ta u ris pa su xis mgeb lo bis ori sa xel wo-

de ba ar se bobs – command responsibility da superior responsibility. doqtrina Tavdapirvelad 

mimarTuli iyo mxolod samxedro meTaurebze sisxlissamarTlebrivi pasuxismgeblobis 

dasasabuTeblad da command responsibility saxelwodebac aqedan momdinareobs. SemdgomSi 

meTauris pasuxismgeblobis koncefciam Tavis TavSi moicva arasamxedro, samoqalaqo 

pirebic, ris Semdegac igi, aseve, rogorc superior responsibility ise mo ix se ni e ba.14 sa er Ta-

So ri so sis xlis sa mar Tlis li te ra tu ra Si ori ve sa xel wo de ba dRes dRe o biT, ur Ti er-

TSe nac vle bad ter mi ne bad ga mo i ye ne ba.15 ro mis sta tu ti me Ta u ris pa su xis mgeb lo bas 

28-e mux lSi, mi si Sinaarsidan gamomdinare, romelsac qvemoT gavaanalizebT, superior 
responsibility-d mo ix se ni ebs. 

me Ta u ris pa su xis mgeb lo bis mo di fi ci re bu li cne bis sa fuZ vle bi, ro gorc ze moT 

aR vniS neT, ad hoc tribunalebis precedentuli samarTlidan modis.

IV. meTauris pasuxismgebloba ad hoc tribunalebSi

naSromis miznidan gamomdinare, romelic romis statutis mixedviT meTauris 

pasuxismgeblobis modificirebuli cnebis gaanalizebaa, aRsaniSnavia is moTxovnebi, 

romlebsac ad hoc tri bu na le bis pre ce den tu li sa mar Ta li uye neb da me Ta urs moq me de-

bis Se us ru leb lo bi saT vis.16 

me Ta u ris pa su xis mgeb lo bi saT vis ad hoc tribunalebma ramdenime aucilebeli 

pasuxismgeblobis damfuZnebeli moTxovna wamoayenes. esenia: 

– me Ta ur sa da xel qve iTs So ris `ur Ti er To bis~ (su bor di na ci is) ar se bo ba; 

– me Ta u ris mxri dan Ta vi si uf le ba mo si le bis far gleb Si sa Wi ro da go niv ru li 

zo me bis ga u ta reb lo ba, ra Ta Ta vi dan ae ci le bi na mi si xel qve i Tis mxri dan da na Sa ul Ta 

Ca de na da ga ne xor ci e le bi na sa dam sje lo Ro nis Zi e be bi; 

– me Ta u ris cod na, an `mi ze zi imis cod ni sa~,17 rom Ca de ni lia da na Sa u li, an gan zra-

xu li iyo mi si Ca de na.18 

14 command responsibility da superior responsibility terminebTan dakavSirebiT ix. Weigend T., Superior 
Responsibility: Complicity, Omission or Over-Extension of the Criminal Law?, krebulSi: Burchard C., 
Triffterer O., Vogel J. (ed.), The Review Conference and the Future of the International Criminal Court, Kluwer 
Law International, The Hague, 2010, 67; ix. aseve: Meloni C., Command Responsibility in International 
Criminal Law, T.M.C. Asser Press, The Hague, 2010, 1–5. 

15 ix. Sliedregt E., Article 28 of the ICC Statute: Mode of Liability and/or Separate Offence? New Criminal Law 
Review, Vol. XII, 2009, 420, sqolio 1.

16 ad hoc tribunalebSi meTauris pasuxismgeblobis doqtrinis Sesaxeb ix. dvaliZe i., gaer-

Tianebuli danaSaulebrivi organizacia (JOINT CRIMINAL ENTERPRISE) saerTaSoriso 

sisxlis samarTalSi, krebulSi: naWyebia g. (red.), organizebuli danaSaulis Tanamedrove 

gamovlinebebis kriminalizaciisa da samarTalSefardebis problemebi qarTul sisxlis 

samarTalSi, Tb., 119–123.
17 ikveTeba mens rea-s ori aucilebeli moTxovna: icoda da hqonda mizezi, rom scodnoda. es 

elementebi naSromSi ufro dawvrilebiT qvemoT iqneba ganxiluli. 
18 ix. Prosecutor v. Boskoski/Tarculovski, Judgment (ICTY-IT-04-82-T), Trial Chamber II, 10 July 2008, § 406; 
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ase ve, ga ni sazR vra me oTxe au ci le be li ele men ti, ro me lic, Ta vis Ta vad, me Ta u ris 

pa su xis mgeb lo bis doq tri nis Si na ar si dan ga mom di na re aR mo cen da – sa er Ta So ri so da-

na Sa u le bis Ca de na un da mox des bral de bu lis xel qve i Tis mi er.19 

ro mis sta tu tis 28-e mux li oTx i ve ele ments mo di fi ci re bu lad av rcobs.

V. meTauris pasuxismgeblobis romis statutiseuli cneba

me Ta u ris pa su xis mgeb lo bis doq tri na ro mis sta tu tis 28-e mux liT Sem deg na i rad 

aris gan sazR vru li: 

`sa sa mar Tlos iu ris diq ci a Si Se ma va li da na Sa u li saT vis am wes de biT gaT va lis wi-

ne bu li sis xlis sa mar Tleb ri vi pa su xis mgeb lo bis sa fuZ vle bis da ma te biT:

a) sam xed ro me Ta urs an sam xed ro me Ta u ris sa xiT efeq ti a nad moq med pirs ekis re ba 

sis xlis sa mar Tleb ri vi pa su xis mgeb lo ba sa sa mar Tlos iu ris diq ci a Si Se ma va li da na Sa-

u lis Tvis, ro me lic Ca i di nes mis efeq ti an xel mZRva ne lo bas da kon trols daq vem de ba-

re bul ma Za leb ma, an da, cal ke ul Sem Txve va Si, Ca i di nes mi si efeq ti a ni Za la uf le bi sa da 

kon tro lis pi ro beb Si imis Se de gad, rom es pi ri aR niS nul Za lebs ar uwev da sa Ta na do 

kon trols, Tu: 

(i) sam xed ro me Ta ur ma an pir ma, im dro i saT vis ar se bu li ga re mo e be bi dan ga mom di-

na re, ico da an un da scod no da, rom es Za le bi Ca di od nen an gan zra xu li hqon daT am da-

na Sa ul Ta Ca de na;

(i i) sam xed ro me Ta ur ma an pir ma ar mo a xer xa mi e Ro yve la sa Wi ro da go niv ru li zo-

ma Ta vi si uf le ba mo si le bis far gleb Si, ra Ta Ta vi dan ae ci le bi na an aRek ve Ta da na Sa-

ul Ta Ca de na an ga da e ca aR niS nu li sa kiTxi kom pe ten tu ri or ga no e bis Tvis ga mo Zi e bis 

war mo e bi sa da sis xlis sa mar Tleb ri vi dev nis gan sa xor ci e leb lad.

b) uf ro si sa da xel qve i Tis im ur Ti er To bas Tan mi mar Te biT, ro me lic ar aris gaT-

va lis wi ne bu li (a) pun qtiT, uf ross ekis re ba sis xlis sa mar Tleb ri vi pa su xis mgeb lo ba 

sa sa mar Tlos iu ris diq ci a Si Se ma va li da na Sa u lis Tvis, ro me lic Ca i di nes mi si efeq ti-

a ni Za la uf le bis an kon tro lis qveS, imis Se de gad, rom es pi ri aR niS nul xel qve i Tebs 

ar uwev da sa Ta na do kon trols, Tu:

(i) uf ros ma ico da an Seg ne bu lad ugu le bel yof da in for ma ci as, ro me lic aS ka rad 

mi u Ti Teb da, rom xel qve iT ni Ca di od nen an gan zra xu li hqon daT aseT da na Sa ul Ta Ca-

dena;

(i i) da na Sa u li mo i cav da saq mi a no bas, ro me lic eq vem de ba re ba uf ro sis efeq ti an 

pa su xis mgeb lo bas da kon trols; da

Prosecutor v. Halilovic, Judgment (ICTY-IT-01-48-T), Trial Chamber I, 16 November 2005, § 56; Prosecutor 
v. Limaj and others, Judgement (ICTY-IT-03-66-T), Trial Chamber II, 30 November 2005, § 520; Prosecutor v. 
Kajelijeli, Judgement (ICTR-98-44A-T), Trial Chamber II, 1 December 2003, § 772; Prosecutor v. Aleksovski, 
Judgment (ICTY-IT-95-14/1-T), Trial Chamber, 25 June 1999, § 69; Prosecutor v. Delalic and others, Judgment 
(ICTY-IT-96-21-T), Trial Chamber, 16 November 1998, § 346.

19 es damatebiTi meoTxe elementi ganisazRvra ICTY-s mxridan oriCis (Prosecutor v. Oric) 
saqmeze. ix. Prosecutor v. Oric, Judgement (ICTY-IT-03-68-T), Trial Chamber II, 30 June 2006, § 294, 295–

306. 
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(i i i) uf ros ma ar mo a xer xa mi e Ro yve la sa Wi ro da go niv ru li zo ma Ta vi si uf le ba-

mo si le bis far gleb Si, rom Ta vi dan ae ci le bi na an aRek ve Ta da na Sa ul Ta Ca de na an ga-

da e ca aR niS nu li sa kiTxi kom pe ten tu ri or ga no e bis Tvis ga mo Zi e bis war mo e bi sa da sis-

xlis sa mar Tleb ri vi dev nis gan sa xor ci e leb lad.~

am mux lis Si na ar si da struq tu ra, co ta ar iyos, rTu lad ga sa ge bi20 da kom pleq-

su ri a,21 rac, ro mis sta tu tis Seq mnis is to ri i dan ga mom di na re, su lac ar aris ga sak vi-

ri. 28-e mux li, ise ve, ro gorc mTli a nad sta tu ti, sxva das xva sa mar Tleb ri vi sis te mis 

war mo mad ge nel iu ris tebs So ris ga mar Tu li rTu li mo la pa ra ke be bis Se de gi a, ris ga-

moc uwo de ben mas, gan sxva ve bu li Se xe du le bi sas sa sur ve li de fi ni ci is mi sa Re bad, kom-

pro mi sis ilus tra ci is karg ma ga liTs.22

1. meTauris pasuxismgeblobis materialuri elementebi

me Ta u ris pa su xis mgeb lo bis doq tri nis pa su xis mgeb lo bis dam fuZ ne be li ma te ri-

a lu ri ele men te bis da sad ge nad jer un da ga ni sazR vros, vin Se iZ le ba iyos sam xed ro 

me Ta u ri an sa mo qa la qo me Ta u ri da ra igu lis xme ba efeq ti a ni kon tro lis cne ba Si, maT 

So ris, daq vem de ba re bu li Za le bis mi marT efeq ti a ni xel mZRva ne lo bis da kon tro lis, 

an efeq ti a ni Za la uf le bi sa da kon tro lis ar se bo ba Si, ram de nad au ci le be lia mi ze-

zob ri vi kav Si ris dad ge na Ca de nil da na Sa ul sa da xel qve iT ze sa Ta na do kon tro lis ga-

nu xor ci e leb lo bas So ris? yve la es ele men ti mniS vne lo va nia sxva das xva kon teq stSi, 

imis mi xed viT, umoq me do bas iCens sam xed ro me Ta u ri Tu sa mo qa la qo me Ta u ri me Ta u ris 

pa su xis mgeb lo bis mTa va ri mak va li fi ci re be li ma te ri a lu ri ele men tis – umoq me do bis 

war mo sa Ce nad. 

1.1. samxedro da samoqalaqo meTaurebis pasuxismgeblobisaTvis 

gaTvaliswinebuli safuZvlebi

meTauris pasuxismgeblobis doqtrinis specialuri subieqti, visac SeiZleba 

saerTaSoriso sisxlissamarTlebrivi pasuxismgebloba daekisros, romis statutis 

28-e muxlis mixedviT, aris samxedro meTauri (military commander-superior), samxedro 

meTauris saxiT efeqtianad moqmedi piri (person effectively acting as a military commander) da 

samoqalaqo meTauri (civilian superior). gansaxilvelia TiToeuli maTgani. 

1.1.1. samxedro meTauri

ICC-is winasasamarTlo palatam bembas (Prosecutor v. Bemba) saqmeze ganmarta, rom 

samxedro meTauri (military commander-superior) aris piri, romelic formalurad Tu 

20 Sead. Weigend T., Superior Responsibility: Complicity, Omission or Over-Extension of the Criminal Law?, 
krebulSi: Burchard C., Triffterer O., Vogel J. (ed.), The Review Conference and the Future of the International 
Criminal Court, Kluwer Law International, The Hague, 2010, 71.

21 Sead. Sliedregt E., Individual Criminal Responsibility in International Law, Oxford University Press, Oxford, 
2012, 199. 

22 Sead. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 23.
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kanonierad asrulebs samxedro meTauris funqciebs, e.w. de jure meTa u ri, mi u xe da vad mi-

si Ta nam de bob ri vi ran gi sa. aq Se iZ le ba mo i az re bo des ise Ti me Ta u ri, ro mel sac, er Ti 

mxriv, uka via ma Ra li Ta nam de bo ba sam xed ro Za leb Si da eq vem de ba re ba di di sam xed ro 

da na yo fi da, me o re mxriv, ise Ti, ro mel sac ar uka via ma Ra li Ta nam de bo ba da eq vem de-

ba re ba ram de ni me ja ris ka ci.23 sam xed ro me Ta ur Si mo i az re ba, ase ve, ise Ti uf ro si, ro-

me lic `eq sklu zi u rad ar axor ci e lebs me Ta u ris fun qci ebs~. es aris ise Ti Sem Txve va, 

ro de sac sa xel mwi fos me Ta u ri aris qvey nis sam xed ro Za le bis mTa var sar da li (de jure 
meTauri) da, miuxedavad amisa, ar asrulebs ̀ eqskluziurad~ masze dakisrebul samxedro 

valdebulebas (e.w. quasi de facto meTauri). am SemTxvevaSi igi iqneba pasuxismgebeli 

xelqveiTebis mier Cadenili qmedebisaTvis.24 

ICC-is mimdinare praqtikaSi, bembas (Prosecutor v. Bemba) garda, sainteresoa kon-

gos demokratiuli respublikis situaciis ntagandas (Prosecutor v. Ntaganda) saqme, 

rom lis braldebebi moicavs misi xelqveiTebis mier Cadenili danaSaulebisTvisac 

pasuxismgeblobas, samxedro meTauris (28(a)-e mux.) pasuxismgeblobaze miTiTebiT.25 

1.1.2. samxedro meTauris saxiT efeqtianad moqmedi piri

samxedro meTauris saxiT efeqtianad moqmed pirSi (person effectively acting as a 
military commander) igulisxmeba is `meTauri~, romelic `ar aris ganwesebuli kanoniT~,26 

Sesabamisad, romelsac ar akisria valdebuleba, Seasrulos `samxedro meTauris fun-

qcia~,27 an `ukanonod aris kanoniT ganwesebuli~.28 igi axorcielebs qmedebas de facto, 
jgufze efeqtiani kontrolis gansaxorcieleblad.29

samxedro meTauris saxiT efeqtianad moqmedi, igive `samxedro meTaurebis 

msgavsi~ (military-like commanders) pirebis30 sisxlissamarTlebrivi pasuxismgeblobisas 

unda damtkicdes, rom maT SeeZloT efeqtiani xelmZRvanelobisa da kontrolis, an 

efeq tiani Zalauflebisa da kontrolis ganxorcieleba daqvemdebarebuli Zalebis 

mimarT.31 

23 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 408.

24 ix. iqve, sqolio 522.
25 ix. Prosecutor v. Ntaganda, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute on the Charges 

(ICC-01/04-02/06), Pre-Trial Chamber II, 9 June 2014, § 164–175. 
26 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 

on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 409.
27 Sead. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University 

Press, Oxford, 2010, 459. 
28 ix. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 28.
29 aq ICC-is sasamarTlo palatas Jon-pier bemba gombos (Prosecutor v. Jean-Pierre Bemba Gombo) 

saqmeze, magaliTisaTvis, mohyavs meTaurebi, romlebsac aqvT Zalaufleba, ganaxorcielon 

kontroli saxelmwifos daqvemdebarebaSi arsebul samxedro Zalebze (policiaze). ix. 

Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute on 
the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 410. 

30 ix. iqve. 
31 ix. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 28.
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1.1.3. samoqalaqo meTauri. gansxvaveba samxedro da samoqalaqo 

meTaurebs Soris

samoqalaqo meTauri (civilian superior) romis statutis 28(b)-e muxlis mixedviT, aris 

piri, romelic ar akmayofilebs 28(a)-e muxlis moTxovnebs, rac gulisxmobs imas, rom 

28-e muxlis (b) punqti (a) punqtiT gaTvaliswinebuli meTauris cnebis `subsidiuri 

elementia~.32

ori arsebiTi ganmasxvavebeli niSani samxedro meTaursa da samoqalaqo meTaurs 

Soris – es aris sxvadasxva mentaluri elementi da 28(b)-e muxlis damatebiTi (ii) 
qvepunqti.33 

romis statutis 28-e muxli saerTo aucilebel moTxovnad orive meTauris mimarT 

efeqtiani Zalauflebisa da kontrolis (effective authority and control) arsebobas asaxelebs. 

Tumca, 28(b)-e muxlis damatebiTi (ii) qvepunqtis mixedviT, danaSauli unda moicavdes 

iseT saqmianobas, `romelic eqvemdebareba ufrosis efeqtian pasuxismgeblobasa da 

kontrols~. am ukanaskneli elementis – efeqtiani pasuxismgeblobisa da kontrolis 

(effective responsibility and control) mtkiceba, cota ar iyos, problemuria, miT ufro, rom ad 
hoc tribunalebis precedentuli samarTalic aranair daTqmas aRniSnul sakiTxze ar 

Seicavs.34 aseT daTqmas arc 28(a)-e muxli Seicavs. 

aseve, erT-erTi mTavari problemaa, Tu rogor iqneba arasamxedro konteqstSi 

damtkicebuli meTaursa da xelqveiTs Soris arsebuli urTierToba, efeqtiani 

kontrolis moTxovnis samoqalaqo konteqstSi mtkicebis sirTulidan gamomdinare.35 

es orive SemTxveva, individualuri saqmidan, samoqalaqo meTauris statusidan, 

Tanamdebobidan gamomdinare unda Sefasdes.

romis statutis 28-e muxlSi miTiTebuli meTaurebi, martivad rom aRvniSnoT, 

SeiZleba iyvnen politikuri liderebi, saxelmwifos meTaurebi, mTavrobis wevrebi an 

sxva oficialuri pirebi, aseve, samoqalaqo pirebi kerZo seqtorSi, biznesSi, romlebsac 

ukaviaT maRali adgilebi da floben Zalauflebasa da kontrols im situaciaze, sadac 

saerTaSoriso sisxlis samarTlis farglebSi daculi samarTlebrivi sikeTe safrTxis 

qveS dgas.36 

am mxriv, yuradsaRebia ICTR-s mier ganxiluli nahimanas da sxvebis (Prosecutor v. 
Nahimana and others) saqme. nahimana iyo istoriis profesori da ruandis sainformacio 

ofisis – ORINFOR – direqtori. nahimana da sxva braldebulebi, sxva braldebebTan 

erTad, gasamarTldnen meTauris pasuxismgeblobis saxeze miTiTebiT, genocidisa da 

adamianurobis winaaRmdeg mimarTuli danaSaulebis CadenisaTvis. kerZod, nahimana iyo 

32 Sead. Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague, 
2010, 144. 

33 Sead. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University 
Press, Oxford, 2010, 460. pirveli ganmasxvavebeli niSani dawvrilebiT qvemoT iqneba 

ganxiluli. 
34 Sead. iqve.
35 Sead. Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague, 

2010, 159.
36 ix. iqve, 160. 
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kerZo radios personalis meTauri, romelmac ar moaxdina danaSaulebrivi gamosvlebis 

prevencia da aRkveTa.37

SeiZleba iTqvas, 28(b)-e muxli iwyebs moqmedebas maSin, rodesac konkretuli 

SemTxveva 28(a)-e muxlis moTxovnebs ar akmayofilebs. im SemTxvevaSi, Tu samoqalaqo 

meTaurisTvis romis statutiT wayenebuli moTxovna ver damtkicdeba, ar aris 

gamoricxuli, igi danaSaulSi TanamonawileobisTvisac daisajos. 

gansaxilvelia efeqtiani kontrolis elementi, romlis mtkicebac meTauris 

pasuxismgeblobis aucilebeli pirobaa. 

1.2. efeqtiani xelmZRvanelobisa da Zalauflebis arseboba 

daqvemdebarebuli Zalebis mimarT

meTauris pasuxismgeblobis doqtriniT, yvela meTauri ar aris pasuxismgebeli 

umoqmedobisTvis, danaSaulis prevenciuli zomebis ganuxorcieleblobisaTvis, 

aramed, mxolod is meTauria, romelsac ekava specialuri pozicia romis statutiT 

daculi samarTlebrivi sikeTeebis dasacavad.38 

romis statutis 28-e muxli iTxovs, rom samxedro Zalebi unda iyvnen de jure 
samxedro meTaurebis efeqtiani xelmZRvanelobisa da kontrolis (effective command 
and control), xolo de facto samxedro meTaurebi an arasamxedro meTaurebi efeqtiani 

Zalauflebisa da kontrolis (effective authority and control) qveS.39 

ICC-is winasasamarTlo palatam bembas (Prosecutor v. Bemba) saqmeze garkveviT 

aRniSna, rom efeqtian xelmZRvanelobasa da efeqtian Zalauflebas Soris ar arsebobs 

arsebiTi, substanciuri gansxvaveba.40 palatis azriT, xelmZRvaneloba  niSnavs gavlenas, 

gansakuTrebiT samxedro Zalebs Soris da Zalaufleba niSnavs brZanebis gacemis 

SesaZleblobas, uflebamosilebas. magram muxlis SinaarsSi arsebuli ̀ an~ konstruqcia 

palatas aiZulebs, miuxedavad saerTo Sinaarsisa, efeqtian xelmZRvanelobasa da 

efeqtian Zalauflebas Soris gaakeTos ganmasxvavebeli interpretacia.41

gansaxilvelia am debulebaTa Sinaarsi, romis statutis  28-e muxlis struqtu-

ridan gamomdinare.

37 ix. Higgins G., Evans J., Nahimana and others, krebulSi: Cassese A. (ed.), The Oxford Companion to 
International Justice, Oxford University Press, Oxford, 2009, 833–839; ix. aseve: Prosecutor v. Nahimana and 
others, Judgment (ICTR-99-52-A), Appeal Chamber, 28 November 2007. 

38 Sead. Kiss A., Command Responsibility under Article 28 of the Rome Statute, krebulSi: Stahn G. (ed.), The 
Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 612. 

39 ix. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press, 
Oxford, 2010, 460.

40 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 412.

41 ix. iqve, § 413. 
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1.3. efeqtiani kontroli

meTauris pasuxismgeblobis koncefciaSi zemoT aRniSnuli materialuri ele-

mentebidan gamosayofia efeqtiani kontrolis (effective control) cneba. es aris braldebis 

mxaris mtkicebis mTavari elementi – Tu ramdenad hqonda meTaurs efeqtiani kon-

trolis SesaZlebloba daqvemdebarebuli xelqveiTebis mimarT. sasamarTlo efeqtian 

kontrols gansazRvravs meTaursa da mis xelqveiTs Soris arsebul rogorc de jure, ise 

de facto ierarqiul urTierTobas.42

efeqtiani kontroli unda ganimartos, rogorc danaSaulis Cadenis Tavidan 

acilebisa da sadamsjelo RonisZiebebis ganxorcielebis materialuri SesaZlebloba, 

an Zalaufleba.43 28-e muxlis konteqstiT, efeqtiani kontroli `danaSaulis Cadenis 

Tavidan acilebisa~ da `sadamsjelo RonisZiebebis gatarebis~ garda, aseve exeba 

`kompetenturi organoebisaTvis saqmis gadacemis SesaZleblobas~.44 Tumca, zemoT 

aRniSnuli ar niSnavs imas, rom nebismieri dabali saxis kontroli, Tundac is SemdegSi 

arsebiTad gadaiqces, mieweros aRniSnul situacias.45 

mniSvnelovania, ICC-is mi er me Ta u ris pa su xis mgeb lo bis Tvis au ci le be li efeq-

ti a ni kon tro lis ar se bo bis niS ne bi ro dis aris da mak ma yo fi le be li. ese ni a: pi ris Ta-

nam de bob ri vi mdgo ma re o ba; mi si Za la uf le ba, ro me lic ga mo i xa te ba brZa ne bis ga ce-

miT; Tan xmo bis brZa ne biT uz run vel yo fis Se saZ leb lo ba; mi si Ta nam de bo ba sam xed ro 

struq tu ra Si da da kis re bu li amo ca ne bi; mas ze daq vem de ba re bul Za leb ze sam xed ro 

moq me de beb Si mo na wi le o bis mi Re bis brZa ne bis ga ce mis Se saZ leb lo ba; da na yo fe bis xe-

la xa li da mor Ci le bis, an brZa ne bis struq tu ra Si cvli le be bis Se ta nis Se saZ leb lo ba; 

da wi na u re bis, ga day va nis, ga Ta vi suf le bis an dis cip li nis dam ya re bis Za la uf le ba; sa-

o mar moq me de beb ze sam xed ro Za le bis gag zav ni sa da ga moy va nis Za la uf le ba.46 

efeq ti a ni kon tro lis ar se bo bis da mak ma yo fi le be li ram de ni me ni Sa ni hgavs am-

sru leb lo bis pa su xis mgeb lo bis moq me de bis sfe ros, mag ram aq mniS vne lo va nia ara mxo-

lod efeq ti a ni kon tro lis ele men tis ar se bo ba, ara med efeq ti a ni kon tro li kon teq-

stSi, pa su xis mgeb lo bis dam fuZ ne bel sxva ga re mo e beb Tan er Tad. 

Sem de gi mniS vne lo va ni sa kiTx i a, Tu ra etap ze un da hqon des me Ta urs efeq ti a ni 

kon tro lis Se saZ leb lo ba xel qve i Te bis mi marT. 

42 ix. iqve, § 414. palata efeqtiani kontrolis ganmartebisas eyrdnoba ICTR-s gada-

wyvetilebebs: Prosecutor v. Bagosora and others, Judgment and Sentance (ICTR-98-41-T) Trian Chamber, 
18 December 2008, § 2012; Prosecutor v. Kajelijeli, Judgment (ICTR-98-44A-A), Appeal Chamber, 23 May 
2005, § 84; Prosecutor v. Kajelijeli, Judgment and Sentance (ICTR-98-44A-T), Trial Chamber, 1 December 
2003, § 773. 

43 ix. iqve, § 415. palata eyrdnoba ICTY-sa da ICTR-s gadawyvetilebebs: Prosecutor v. Bagilishema, 
Judgment (ICTR-95-1A-A), Appeal Chamber, 3 July 2002, § 51; Prosecutor v. Delalic and others, Judgment 
(ICTY-96-21-A), Appeal Chamber, 20 February 2001, § 256; Prosecutor v. Musema, Judgment (ICTR-96-
13-A), Appeal Chamber, 27 January 2000, § 135. 

44 ix. iqve. palata eyrdnoba ICTY-s gadawyvetilebebs: Prosecutor v. Hadzihasanovic and Kubu ra, 
Judgment (ICTY-IT-01-47-T), Trial Chamber, 15 March 2006, § 80, 795; Prosecutor v. Kordic and Cerkez, 
Judgment (ICTY-IT-95-14/2-T), Trial Chamber, 26 February 2001, § 412–413. 

45 Sead. iqve.
46 ix. iqve, § 417. palata eyrdnoba ICTY-s gadawyvetilebebs.
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1.4. efeqtiani kontroli da danaSaulebrivi qmedeba

 

efeq ti a ni kon tro lis ar se bo bis pe ri ods ar se bi Ti mniS vne lo ba aqvs me Ta u ris in-

di vi du a lu ri pa su xis mgeb lo bi saT vis. ker Zod, me Ta u ris pa su xis mgeb lo bis doq tri nis 

pre ce den tu li sa mar Tlis mi xed viT mxo lod imis Cve ne ba, rom pirs hqon da efeq ti a ni 

kon tro lis Se saZ leb lo ba, ar aris sak ma ri si, aR sru le bis Tvis sa Wi ro dro is pe ri o dis 

gan sazR vris ga re Se. 

Tu ra etap zea sa Wi ro efeq ti a ni kon tro lis ar se bo ba, sis xlis sa mar Tlis sa-

er Ta So ri so iu ris pru den cia or po zi ci as aRi a rebs: pir ve li – ad hoc tribunalebis 

poziciaa, romlis mixedviTac efeqtiani kontroli unda arsebobdes danaSaulis 

Cadenis procesSi;47 meore – gansxvavebuli pozicia, romelic arsebobda ICTY-s umcires 

mosamarTleebs Soris48 da gaiziara siera-leones hibridulma tribunalma (SemdgomSi 

– SCSL).49 kerZod, meTaurs unda hqondes efeqtiani kontrolis ganxorcielebis 

SesaZlebloba amsrulebelze im dros, roca man gadawyvita, ar emoqmeda, uari eTqva 

Zalauflebis gamoyenebaze danaSaulis Tavidan asacileblad, an masSi monawile pirTa 

dasasjelad.50 

aRniSnulis gaTvaliswinebiT, ICC, romis statutis 28(a)-e muxlis Sinaarsidan 

gamomdinare, miiCnevs, rom braldebulis mxridan efeqtiani kontrolis ganxorcielebis 

SesaZlebloba, sul cota, maSin unda arsebobdes, rodesac danaSauli unda Cadeniliyo 

(sanam konkretuli danaSaulebi ganxorcieldeboda).51 aRniSnuli niSnavs imas, rom 

savaldebulo araa, efeqtiani kontroli arsebobdes danaSaulis Cadenis dros. es mo-

sazreba winasasamarTlo palatam bembas (Prosecutor v. Bemba) saqmeze gamoitana 28(a)-e 

muxlis Sinaarsidan – `samxedro meTaurs an samxedro meTauris saxiT efeqtianad 

moqmed pirs ekisreba sis xlis sa mar Tleb ri vi pa su xis mgeb lo ba sa sa mar Tlos iu ris diq-

ci a Si Se ma va li da na Sa u lis Tvis, ro me lic Ca i di nes mis efeq ti an xel mZRva ne lo bas da 

kon trols daq vem de ba re bul ma Za leb ma, an da, cal ke ul Sem Txve va Si, Ca i di nes mi si efeq-

ti a ni Za la uf le bis da kon tro lis pi ro beb Si, imis Se de gad, rom es pi ri aR niS nul Za-

lebs ar uwev da sa Ta na do kon trols~. aq xaz ga sas me lia mi si bo lo wi na da de ba – `i mis 

Se de gad, rom es pi ri aR niS nul Za lebs ar uwev da sa Ta na do kon trols~. sa sa mar Tlos 

az riT, mux lis Si na ar sSi – me Ta u ri `ar uwev da sa Ta na do kon trols~ – maC ve ne be lia imi-

sa, rom me Ta urs hqon da uk ve kon tro li, sa nam kon kre tu li da na Sa u le bi gan xor ci el-

de bo da.52

47 ix. iqve, § 418. palata eyrdnoba ICTY-sa da ICTR-s gadawyvetilebebs: Prosecutor v. Bagosora 
and others, Judgment and Sentence (ICTR-98-41-T), Trial Chamber, 18 December 2008, § 2012; Prosecutor v. 
Halilovic, Judgment (ICTY-IT-01-48-A), Appeal Chamber, 16 October 2007, § 59. 

48 ix. iqve; daw. ix. Prosecutor v. Oric, Judgment (ICTY-IT-03-68-A) Appeal Chamber, 3 July 2008, § 65–85.
49 ix. iqve; daw. ix. Prosecutor v. Sesay and others, Judgment (SCSL-04-15-T), Trial Chamber, 2 March 2009, § 

299.
50 ix. iqve, § 418.
51 ix. iqve, § 419.
52 ix. iqve; daw. ix. Kiss A., Command Responsibility under Article 28 of the Rome Statute, krebulSi: Stahn 

G. (ed.), The Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 
618–622. 



samarTlis Jurnali #1, 2016

 300

1.5. mizezobrivi kavSiris arseboba danaSaulsa da xelqveiTebze 

saTanado kontrolis ganuxorcieleblobas Soris

romis statutis 28-e muxlis mixedviT, meTauri pasuxismgebeli iqneba Cadenili 

danaSaulisaTvis, Tu `es iyo Sedegi~ misi arasaTanado kontrolisa xelqveiTebis 

mimarT. es SeiZleba CaiTvalos, rogorc kauzalobis axleburi moTxovna.53

aRsaniSnavia, rom ad hoc tribunalebis CveulebiTi samarTali meTauris pasu-

xismgeblobaSi, rogorc pasuxismgeblobis sui generis formaSi, ar gansazRvravda 

kauzalobis elementis mtkicebis aucileblobas.54 Sesabamisad, prokurors ar unda 

emtkicebina, rom xelqveiTebis mier Cadenili danaSaulebi iyo saTanado kontrolis 

ganuxorcieleblobis Sedegi.55 

gamosayofia saTanado kontrolis ganuxorcieleblobis (exercise control properly) 
konteqsti efeqtiani kontrolis (effective control) elementTan mimarTebiT. ICC-is azriT, 

efeqtiani kontrolis elementi unda uswrebdes saTanado kontrolis ganxorcielebis 

elements, vinaidan pirvelis Cvenebis gareSe SeuZlebelia meoris arseboba.56 

Sesabamisad, meTauris mxridan saTanado kontrolis ganuxorcielebloba (failure to 
exercise control properly) 28(a)-e muxlis farglebSi SesaZlebelia mxolod mas Semdeg, rac 

damtkicdeba efeqtiani kontrolis arseboba misi xelqveiTebis mimarT – 28(a)(ii)-e mux-

liT gaT va lis wi ne bu li Sem Txve va.57 

da na Sa ul sa da me Ta u ris sa Ta na do kon tro lis ga nu xor ci e leb lo bas So ris 

mi ze zob ri vi kav Si ris au ci leb lo ba pir da pir ga mom di na re obs me Ta u ris pa su xis-

mgeb lo bis sta tu ti se u li cne bi dan, ker Zod, 28(a)-e muxlis `imis Sedegad~ (as a result 
of) konstruqciidan,58 rogorc muxlis Semadgeneli damoukidebeli materialuri 

elementi.59 

kauzalobis mtkiceba ar exeba romis statutis 28(a)(ii)-e muxliT gansazRvruli 

samive aucilebeli valdebulebis Seusruleblobas, kerZod: danaSaulis Tavidan 

acilebas (the duty to prevent crimes), danaSaulis aRkveTasa (the duty to repress crimes) da 

konkretuli sakiTxis kompetenturi organoebisaTvis gamoZiebis warmoebisa da 

sisxlissamarTlebrivi devnis ganxorcielebisTvis gadacemas (the duty to submit the matter 
to the competent authorities for investigation and prosecution). mizezobrivi kavSiris elementis 

53 Sead. Cryer R., Prosecuting International Crimes, Selectivity and the International Criminal Law Regime, 
Cambridge University Press, Cambridge, 2005, 323; Mettraux G., The Law of Command Responsibility, 
Cambridge University Press, Cambridge, 2009, 33.

54 ix. Prosecutor v. Hadzihasanovic and others,Judgment (ICTY-IT-01-47-A), Appeal Chamber, 22 April 2008, § 

39; Prosecutor v. Halilovic, Judgment (ICTY-IT-01-48-T), Trial Chamber, 16 November 2005, § 78. 
55 ix. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press, 

Oxford, 2010, 461.
56 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 

on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 422. 
57 ix. iqve, § 421–422. 
58 ix. iqve, § 423.
59 ix. Triffterer O., Causality, a Separate Element of the Doctrine of Superior Responsibility as Expressed in Article 

28 Rome Statute?, Leiden Journal of International Law, Vol. XV, 2002, 197–198.
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mtkiceba SesaZlebelia mxolod pirvel, danaSaulis Tavidan acilebis, elementTan 

mimarTebiT, vinaidan danarCeni ori elementi xorcieldeba danaSaulis Cadenis 

procesSi an mis Semdeg.60 amis mtkiceba, winasasamarTlo palatis azriT, alogikuria.61 

imisTvis, rom samxedro meTaurs an samxedro meTauris saxiT efeqtianiad moqmed 

pirs sisxlissamarTlebrivi pasuxismgebloba daekisros, prokuraturis mxridan unda 

damtkicdes, misi danaSaulis Tavidan acilebis valdebulebis ganuxorcieleblobam 

gazarda Tu ara xelqveiTebis mxridan gansazRvruli danaSaulebis Cadenis riski,62 

misma umoqmedobam gazarda Tu ara riskis saSiSroeba.63

2. meTauris pasuxismgeblobis mentaluri elementebi

umoqmedobis materialuri elementis Semdeg meTauris pasuxismgeblobis doq-

trinis `eqskluziuri~ pasuxismgeblobis damfuZnebeli garemoeba misi mentaluri 

elementia. 

imis xazgasmiT, rom ICC-is wesdeba ar aRiarebs obieqturi pasuxismgeblobis (strict 
liability) princips, nebismieri danaSaulisaTvis sisxlissamarTlebrivi pasuxismgeblobis 

dakisreba damokidebulia Sesabamisi pasuxismgeblobis saxis mentalur elementze.64 

meTauri pasuxs agebs misi xelqveiTebis mier Cadenili danaSaulebisaTvis mxolod 

maSin, Tu: 

a) icoda (knew); 
b) unda scodnoda (should have known); hqonda mizezi, rom scodnoda (had reason to 

know);
g) Segnebulad ugulebelyofda informacias, romelic aSkarad miuTiTebda, 

rom xelqveiTni Cadiodnen an ganzraxuli hqondaT aseT danaSaulTa Cadena (consciously 
disregarded information which clearly indicated, that the subordinates were committing or about to commit 
such crimes). 

romis statutis 30-e muxli yvela danaSaulis mimarT gansazRvravs subieqturi 

mxaris sam aucilebel moTxovnas: 1) ̀ Tu sxvagvarad ar aris gaTvaliswinebuli~  elementi; 

2) ganzraxva; da 3) Segnebuloba.65 swored, `Tu sxvagvarad ar aris gaTvaliswinebuli~ 

60 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 424. 

61 ix. iqve. gansxvavebuli poziciis Sesaxeb ix. O’Keefe R., International Criminal Law, Oxford University 
Press, Oxford, 2015, 205.

62 ix. iqve, § 426. 
63 ix. iqve, § 425. mizezobrivi kavSiris Sesaxeb ix. Kiss A., Command Responsibility under Article 28 of 

the Rome Statute, krebulSi: Stahn G. (ed.), The Law and Practice of the International Criminal Court, Oxford 
University Press, Oxford, 2015, 634–638. 

64 Sead. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome 
Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 427. 

65 romis statutis 30-e muxli ix. me-4 sqolioSi. 
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elementis66 farglebSi unda ganimartos qvemoT ganxiluli meTauris pasuxismgeblobis 

doqtrinis mentaluri elementebi, romlebic Sinaarsobrivad ganzraxvisa da 

Segnebulobis farglebSi ver jdeba. romis statutis 28-e muxlis mentaluri ele-

mentis standarti ufro dabalia, vidre es gaTvaliswinebulia zogadi midgomiT 30-e 

muxlisTvis (ganzraxva da Segnebuloba).67

2.1. codnis elementi

codnis (knew) mentaluri elementi savaldebuloa rogorc samxedro meTauris, 

aseve samoqalaqo meTauris pasuxismgeblobisTvis. meTaurs unda hqondes sruli 

informacia imis Sesaxeb, rom misi xelqveiTebi Cadian, an ganzraxuli aqvT statutiT 

gaTvaliswinebuli danaSaulebis Cadena da, miuxedavad amisa, ar unda miiRos saWiro 

da gonivruli zomebi Sedegis Tavidan asacileblad da aRsakveTad. rogorc ICC-

is, ise ad hoc tribunalebis precedentuli samarTlis mixedviT, codnis elementi ar 

unda iyos `savaraudo~,68 aramed igi unda iyos gamotanili pirdapiri da dawvrilebiTi 

mtkicebulebidan, rogorebicaa: ukanono qmedebaTa mTeli rigi, maTi farglebi, aris 

Tu ara isini farTod gavrcelebuli; dro, romlis ganmavlobaSic moxda akrZaluli 

qmedebebi; CarTuli samxedro Zalebis saxe da ricxvi; meTauris poziciis farglebi da 

`buneba~, meTauris adgilsamyofeli konkretul momentSi da qmedebaTa geografiuli 

adgilmdebareoba.69

66 Tu sxvagvarad ar aris gaTvaliswinebuli elementis Sinaarsis mixedviT, danaSaulis 

obieqturi elementebi, romis statutis 30(2)(3)-e muxlis mixedviT, romlebSic ICC 

mo iazrebs qmedebas (conduct), Sedegs (consequence) da Tanmdev garemoebas (contextual ele-
ments), Cadenilia ganzraxviTa da SegnebulobiT, Tu romis statutiTa da danaSaulis 

elementebiT sxva ram ar aris gaTvaliswinebuli konkretuli danaSaulisaTvis. am 

elementis farglebSi SeiZleba moeqces, aseve gulgrilobisa (recklessness) da daudevrobis 

formebi. ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the 
Rome Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 353–354; ix. aseve: 

Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press, 
Oxford, 2010, 474–475. Tu sxvagvarad ar aris gaTvaliswinebuli elementTan mimarTebiT, ix. 

Werle G., Jessberger F., Unless Otherwise Provided: Article 30 of the ICC and the Mental Elements of Crimes 
under International Criminal Law, Journal of International Criminal Justice, Vol. V, 2005, 35–55. danaSaulis 

obieqturi (materialuri) da subieqturi (mentaluri) elementebis Sesaxeb ix. turava m., 

saerTaSoriso sisxlis samarTlis safuZvlebi, Tb., 2015, 163–171. 
67 Sead. Werle G., Jessberger F., Principles of International Criminal Law, 3rd ed., Oxford University Press, 

Oxford, 2014, 229, § 595, 599.
68 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 

on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 430; Prosecutor v. Delic, Judgment 
(ICTY-IT-04-83-T), Trial Chamber, 15 September 2008, § 64.

69 ix. iqve, § 431; Prosecutor v. Bagosora and others, Judgment and Sentence (ICTR-98-41-T), Trial Chamber, 
18 December 2008, § 2014; Prosecutor v. Oric, Judgment (ICTY-IT-03-68-A), Appeal Chamber, 3 July 2008, § 

319; Prosecutor v. Hadzihasanovic and others,Judgment (ICTY-IT-01-47-T), Trial Chamber, 15 March 2006, § 

94; Prosecutor v. Delalic and others,Judgment (ICTY-IT-96-21-T), Trial Chamber, 16 November 1998, § 386.
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2.2. potenciuri codnis elementi
 

`unda scodnoda~ (should have known) – es mentaluri elementi mxolod samxedro 

meTauris pasuxismgeblobisTvis aris gaTvaliswinebuli, rac braldebis mxridan 

pasuxismgeblobis damfuZnebeli elementebis mtkicebis process ufro iols 

xdis.70 `unda scodnodas~ standarti iTxovs imis mtkicebas, meTaurs hqonda Tu ara 

SesaZlebloba, scodnoda statutiT gaTvaliswinebuli danaSaulebis Cadenis Sesaxeb. 

rogorc ICC-is winasasamarTlo palata bembas (Prosecutor v. Bemba) saqmeze sworad 

aRniSnavs, `unda scodnodas~ mentaluri elementis standarti daudevrobis niSnebs 

Seicavs.71 

2.2.1. daudevroba
 

daudevroba (negligence) yvelaze dabali individualuri pasuxismgeblobis dam-

fuZnebeli mentaluri elementia. SeiZleba iTqvas, igi damatebiTi, gamomricxveli 

mentaluri elementis rols asrulebs.72 Tu gamoiricxeba ufro maRali mentaluri 

elementis standarti, rogoricaa, ganzraxvis garda, gulgriloba (recklessness), maSin 

SeiZleba misi gamoyeneba. 

SegviZlia gamovyoT msubuqi (culpa levis) da uxeSi (culpa gravis) xasiaTis daudevroba. 

pirvelis dros pirs ar aqvs Segnebuli `riski~,  romelmac SeiZleba gamoiwvios danaSa-

u lis Cadena; xolo meoris dros, romelic, gulgrilobisgan (recklessness) gansxvavebiT, 

ufro naklebi donis mentaluri elementia, piri Tavdajerebulia, rom mZime da-

naSaulebrivi Sedegi ar dadgeba, im zomebidan gamomdinare, romlebic man miiRo, an 

apirebs maT miRebas.73 

`unda scodnodas~ standartSi, romis statutis 28-e muxlis Sinaarsidan 

gamomdinare, ufro uxeSi daudevroba igulisxmeba. kerZod, ̀ unda scodnoda~ standarti 

gulisxmobs meTauris daudevrobas misi xelqveiTebis mxridan Cadenil ukanono 

qmedebaTa Sesaxeb miRebuli codnis mimarT.74

`unda scodnodas~ elementi iTxovs, meTauris mxridan `aqtiur movaleobas~, 

saWiro zomebis SemuSavebas, misi xelqveiTebis qmedebebis Sesaxeb codnis miRebis 

uzrunvelsayofad. statutis Semqmnelebs surdaT, rom samxedro meTaurebisa da 

samxedro meTaurebis msgavsi pirebisadmi yofiliyo ufro mkacri midgoma, vidre 

es 28(b)-e muxliT gaTvaliswinebuli sxva meTaurebis mimarT aris dadgenili. ufro 

naklebi mentaluri elementis standarti am kategoriis meTaurisTvis wayenebuli 

pasuxismgeblobis saxis bunebidan gamomdinare gadawyda.75 

70 Sead. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 31. 
71 Sead. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome 

Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 429. 
72 Sead. Gargani A., Negligence, krebulSi: Cassese A. (ed.), The Oxford Companion to International Criminal 

Justice, Oxford University Press, Oxford, 2009, 433. 
73 daudevrobis Sesaxeb ix. Gargani A., Negligence, krebulSi: Cassese A. (ed.), The Oxford Companion 

to International Criminal Justice, Oxford University Press, Oxford, 2009, 433–434. 
74 Sead. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome 

Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 432. 
75 ix. iqve, § 433. 
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2.2.2. codnis valdebulebis elementi

ICC-is mier romis statutis 28(a)-e muxliT meTauris pasuxismgeblobisTvis 

dadgenili `unda scodnodas~ (should have know) standarti gansxvavebulia ad hoc tri-

bunalebisa da SCSL-s mier imave pasuxismgeblobisTvis dadgenili standartisgan – 

`hqonda mizezi rom scodnoda~ (had reason to know).76 kerZod, daudevrobis mentalur 

elementTan dakavSirebiT.77 

`hqonda mizezi rom scodnodas~ mentaluri elementis standarti meryeobs 

eventualur ganzraxvasa (an gulgriloba (recklessness)) da daudevrobas Soris, xolo 

`unda scodnodas~ mentaluri elementis standarti ufro daudevrobis formas 

gulisxmobs.78 miuxedavad aRniSnuli gansxvavebisa, ICC-is winasasamarTlo palata 

bembas (Prosecutor v. Bemba) saqmeze aRniSnavs, ad hoc tribunalebisa da SCSL-s mentaluri 

elementis precedentuli samarTlis standarti, SesaZlebelia, aseve, sasargeblo iyos 

`unda scodnodas~ elementisTvisac.79 Tumca, eventualuri ganzraxvis SemTxvevaSi, 

ICC-is precedentuli samarTlis mixedviT, mizanSewonilia, pirvel etapze Semowmdes 

25-e muxliT gaTvaliswinebuli pasuxismgeblobis saxeebi80 da saWiroebis SemTxvevaSi 

mxolod amis Semdeg gamaxvildes yuradReba 28-e muxlze. 

2.2.3. samxedro meTauris pasuxismgeblobis 

msubuqi mentaluri elementi

Sesabamisad, romis statutis 28(a)-e muxli samxedro meTaursa da samxedro 

meTauris saxiT efeqtianad moqmed pirze pasuxismgeblobas awesebs, Tu maT im 

droisaTvis, arsebuli garemoebebidan gamomdinare, icodnen an unda scodnodaT, 

rom es daqvemdebarebuli Zalebi Cadiodnen an ganzraxuli hqondaT romis statutiT 

76 ix. iqve, § 434. 
77 ICTY-s saapelacio palata blaskiCis (Prosecutor v. Blaskic) saqmeze daeyrdno ICTR-s saapelacio 

palatis mier bagiliSemas (Prosecutor v. Bagilishema) saqmeze moyvanil formulirebas imis 

Sesaxeb, rom daudevrobis elementi meTauris pasuxismgeblobis konteqstSi ar yofila. 

misi Sinaarsi azrTa sxvadasxvaobas gamoiwvevda tribunalis praqtikaSi. ix. Prosecutor 
v. Blaskic, Judgment (ICTY-IT-95-14-A), Appeal Chamber, 29 July 2004, § 63; Prosecutor v. Bagilishema, 
Judgment (ICTR-95-1A-A), Appeal Chamber, 3 July 2002, § 34–36; ix. aseve: Schabas W., The International 
Criminal Court: A Commentary on the Rome Statute, Oxford University Press, Oxford, 2010, 463; O’Keefe R., 
International Criminal Law, Oxford University Press, Oxford, 2015, 205–206.

78 ganmasxvavebel niSnebze ix. Meloni C., Command Responsibility in International Criminal Law, T.M.C. 
Asser Press, The Hague, 2010, 183–186. 

79 daw. ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome 
Statute on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 434.

80 ix. dgebuaZe g., amsrulebloba saerTaSoriso sisxlis samarTalSi, sisxlis samarTlis 

samecniero simpoziumis krebulSi: turava m. (red.), sisxlis samarTlis mecniereba erTiani 

evropuli ganviTarebis procesSi, Tb., 2013, 325–354; Ambos K., A Workshop, a Symposium and 
the Katanga Trial Judgment of 7 March 2014, Journal of International Criminal Justice, Vol. II, 2014, 219–

229; Vest H., Problems of Participation – Unitarian, Differentiated Approach, or Something Else?, Journal of 
International Criminal Justice, Vol. II, 2014, 295–309; Ohlin J., Sliedregt E., Weigend T., Assessing the Control-
Theory, Leiden Journal of International Law, Vol. XXVI, 2013, 725–746.
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gaTvaliswinebuli danaSaulebis Cadena,81 ori mentaluri elementis gamoyenebiT: 

`codna~, romelic  gulisxmobs `aqtiur codnas~ da `unda scodnodas~ elementi,  ro-

melic gulisxmobs daudevrobas.82 es ufro dabali elementia, vidre gaTvaliswi-

nebulia samoqalaqo meTaurisTvis. 

2.3. informaciis Segnebulad ignorireba 

romis statutis 28(b)(i)-e muxlis mixedviT, samoqalaqo meTauris mimarT unda 

iyos damtkicebuli, rom man icoda an Segnebulad ugulebelyofda informacias, 

romelic aSkarad miuTiTebda, rom xelqveiTni Cadiodnen an ganzraxuli hqondaT aseT 

danaSaulTa Cadena (consciously disregarded information which clearly indicated, that the subordinates 
were committing or about to commit such crimes).

es kriteriumi ufro `momTxovnia~83 samxedro meTaurisTvis zemoT aRniSnul 

mentalur elementTan SedarebiT. 28(b)(i)-e muxlis mentaluri elementiT informacia 

`garkveviT~ (clearly) unda Seicavdes danaSaulis Cadenis Sesaxeb cnobas.84 ICC 

samoqalaqo meTauris mimarT ufro maRal mentalur elements awesebs.85 kerZod, 

samxedro meTauris mimarT wayenebuli standartisgan (daudevroba) gansxvavebiT, 

samoqalaqo meTaurisTvis wayenebulia gulgrilobis (recklessness) an eventualuri 

ganzraxvis standarti. Sabasi 28(b)(i)-e muxlSi mocemul konstruqcias – Segnebulad 

ugulebelyofda informacias (consciously disregarded information) – gulgrilobis (reckles-
sness) formad miiCnevs,86 gansxvavebiT samxedro meTaurisTvis gaTvaliswinebuli menta-

luri elementisgan, romelic, garkveulwilad, daudevrobis formas Seicavs. aq igi 

eyrdnoba ad hoc tribunalebis `hqonda mizezi rom scodnodas~ mentalur elements, 

sadac meTaurs unda hqonoda mizezi, scodnoda mosalodneli danaSaulebis riskis 

Sesaxeb da misi xelqveiTebis mxridan saerTaSoriso danaSaulebis Cadenis ganzraxvis, 

maTi mimdinareobis, Tu ukve Cadenis Sesaxeb. es informacia unda iyos xelmisawvdomi 

meTaurisTvis, rom danaSauli SeiZleba Cadeniliyo misi xelqveiTebis mier.87 

81 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 428. 

82 ix. iqve, § 429. 
83 Sead. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University 

Press, Oxford, 2010, 463.
84 Sead. Kiss A., Command Responsibility under Article 28 of the Rome Statute, krebulSi: Stahn G. (ed.), The 

Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 647.
85 Sead. Cryer R., Friman H., Robinson D., Wilmshurst E., An Introduction to International Criminal Law and 

Procedure, 2nd ed., Cambridge University Press, Cambridge, 2010, 394; ix. aseve: Meloni C., Command 
Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague, 2010, 186.

86 ix. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press, 
Oxford, 2010, 463; ix. aseve: Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser 
Press, The Hague, 2010, 184–185; Werle G., Jessberger F., Principles of International Criminal Law, 3rd ed., 
Oxford University Press, Oxford, 2014, 229, § 595, 599.

87 ix. iqve; ix. aseve: Prosecutor v. Milutinovic and others,Judgment (ICTY-IT-05-87-T), Trial Chamber, 26 
February 2009, Vol. 1 of 4, § 120; Prosecutor v. Strugar, Judgment (ICTY-IT-01-42-A), Appeal Chamber, 17 July 
2008, § 298, 304; Prosecutor v. Blaskic, Judgment (ICTY-IT-95-14-A), Appeal Chamber, 29 July 2004, § 62. 
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2.3.1. gulgriloba

samoqalaqo meTaurebis misamarTiT Sabasi argumentirebulad miiCnevs gul-

grilobis (recklessness) mentalur elements, rogorc romis statutis 30-e muxlis 

gamonaklis SemTxvevas.88

sisxlis samarTlis saerTaSoriso sasamarTloebis statutebiTa da preceden-

tuli samarTliT gulgrilobis (recklessness) cneba, calsaxad, pirdapir, ar aris 

dadgenili. martivi formulirebiT, igi unda ganimartos rogorc piris uyuradRebo 

damokidebuleba `risksa~ da SesaZlo SedegTan mimarTebiT,89 sxva sityvebiT – rodesac 

mosalodneli Sedegi damnaSavis mier aris aRqmuli, magram ignorirebuli.90 swored 

amiT gansxvavdeba gulgriloba (recklessness) daudevrobisgan, ra drosac, pirs unda 

scodnoda materialuri elementebis realizaciiT gamowveuli `riskis~ Sesaxeb.91 

romis statutis 28(a)(i)-e muxlis SemTxvevac – `Segnebulad ugulebelyofda 

informacias, romelic aSkarad miuTiTebda, rom xelqveiTni Cadiodnen an ganzraxuli 

hqondaT aseT danaSaulTa Cadena~ – gulisxmobs piris uyuradRebo, gulgril (`Seg-

nebulad ugulebelyofda informacias, romelic aSkarad miuTiTebda~) damo ki-

debulebas `risksa~ da SesaZlo SedegTan mimarTebiT (`rom xelqveiTni Cadiodnen an 

ganzraxuli hqondaT aseT danaSaulTa Cadena~). 

2.3.2. samoqalaqo meTauris pasuxismgeblobis 

ufro mkacri mentaluri elementi

sa mo qa la qo me Ta u ris Tvis gaT va lis wi ne bu li uf ro ma Ra li men ta lu ri ele men tis 

stan dar tis ar se bo ba, rac Se iZ le ba iT qvas ase ve ma te ri a lur ele men tzec, ga mom di na-

re obs sa mo qa la qo me Ta ur sa da xel qve iTs So ris ar se bu li `spe ci fi ku ri~ su bor di na-

ci i dan, sam xed ro me Ta ur sa da xel qve iTs So ris ar se bul su bor di na ci as Tan Se da re-

biT. es uka nas kne li uf ro struq tu ri re bu li a, sa dac ar se bobs mkac ri das jis sis te ma, 

ro me lic sa Wi ro ebs xel qve i Teb ze kar gi kon tro lis Se saZ leb lo bas. iqi dan ga mom di na-

re, rom ase Ti sis te ma ar ar se bobs sa mo qa la qo me Ta u re bis Sem Txve va Si, ro mis sta tu ti 

uf ro me tad `a kon tro lebs~ sa mo qa la qo me Ta urs.92 

88 Sead. iqve. 
89 Sead. Martino A., Recklessness, krebulSi: Cassese A. (ed.), The Oxford Companion to International Criminal 

Justice, Oxford University Press, Oxford, 2009, 479. gulgrilobis (recklessness) cnebis Sesaxeb ix. 

iqve, 479–482. 
90 Sead. Meloni C., Command Responsibility in International Criminal Law, T.M.C. Asser Press, The Hague, 

2010, 185, sqolio 226. 
91 Sead. iqve. 
92 Sead. Kiss A., Command Responsibility under Article 28 of the Rome Statute, krebulSi: Stahn G. (ed.), The 

Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 613. 
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VI. meTauris mier Seusrulebeli movaleoba

gamosayofia meTauris mier Sesasrulebeli sami movaleoba, gaTvaliswinebuli 

romis statutis 28-e muxlis (a)(ii)-e da (b)(iii)-e qvepunqtebiT, rogorebicaa: prevenciuli 

(preventive), represiuli (repressive) da saWiro da gonivruli (necessary and reasonable) 
zomebis gatareba. 

1. prevenciuli movaleoba

pre ven ci u li mo va le o bis Se us ru leb lo ba gu lis xmobs iseT Sem Txve vas, ro de sac 

da na Sa u li jer ar aris Ca de ni li da me Ta u ri, ro mel mac ico da an un da scod no da mo sa-

lod ne li sa SiS ro e bis Se sa xeb, ar ata rebs Se sa ba mis pre ven ci ul zo mebs.93 ma ga li Tad, 

me Ta u ri un da dar wmun des, xel qve i Teb ma kar gad ici an Tu ara sa er Ta So ri so hu ma ni ta-

ru li sa mar Ta li; ram de nad Se e sa ba me ba sa er Ta So ri so sa mar Tals, omis sa mar Tals mim-

di na re qme de be bi; aris Tu ara sak ma ri si dis cip li na xel qve i Te bis mi er uka no no qme de-

bis ga mo sa ricx a vad da sxv.94 

2. represiuli movaleoba

rep re si u li mo va le o bis Se us ru leb lo ba gu lis xmobs sam faq tors: er Ti mxriv, 

mim di na re da na Sa u le bis ugu le bel yo fas;95 me o re mxriv, uk ve Ca de ni li da na Sa u le bis 

da us je lo bas;96 da, me sa me mxriv, sa Ta na do or ga no e bi saT vis in for ma ci is ga da u cem lo-

bas ga mo Zi e bi sa da sis xlis sa mar Tleb ri vi dev nis da sawy e bad.97

3. saWiro da gonivruli zomebis gatarebis movaleoba

sa Wi ro da go niv ru li zo me bis ga ta re bis mo va le o ba exe ba ro gorc pre ven ci ul, 

ise rep re si ul mo va le o bas, rac gu lis xmobs, rom, Tu sa Wi ro da go niv ru li zo me bis ga-

ta re bis Se saZ leb lo ba ar iyo, me Ta u ri ver da is je ba pre ven ci u li da rep re si u li mo va-

le o bis Se us ru leb lo bi saT vis.98 es ele men ti sa er Ta So ri so hu ma ni ta ru li sa mar Tlis 

gan mar te bis sa ga ni a. aq igu lis xme ba zo me bis ga ta re bis `ma te ri a lu ri Se saZ leb lo ba~.99 

sa Wi ro zo me bis mi Re ba Si igu lis xme ba me Ta u ris mi er gan sa xor ci e le be li yve la au ci-

le be li pi ro bis mi Re ba, rom le bic, er Tad aRe bu li, uz run vel yof da rep re si u li da 

93 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 
on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 437. 

94 ix. iqve, § 438. 
95 ix. iqve, § 439–441. 
96 ix. iqve, § 439. 
97 ix. iqve, § 442. 
98 Sead. Werle G., Jessberger F., Principles of International Criminal Law, 3rd ed., Oxford University Press, 

Oxford, 2014, 231. 
99 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Atricle 61(7)(a) and (b) of the Rome Statute 

on the Charges (ICC-01/05-01/08), Pre-Trial Chamber II, 15 June 2009, § 443. 
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pre ven ci u li mo va le o bis Ses ru le bas. rac Se e xe ba go niv rul zo mas, igi un da iyos pro-

por ci u li, ker Zod, rom li Tac iq ne ba gaT va lis wi ne bu li da na Sa u lis Ca de nis al ba To ba 

da kon fliq tur si tu a ci a Si Seq mni li ne bis mi e ri ga re mo e ba.100 

VII. daskvna 

ICC-is mi er me Ta u ris in di vi du a lu ri pa su xis mgeb lo bis da ma fuZ ne be li ga re mo e-

be bis kva li fi ka ci i saT vis au ci le be li niS ne bis mi mo xil vis Sem deg Se saZ le be lia me Ta-

u ris pa su xis mgeb lo bis uax le si kon cef ci is Se ja me ba. 

1. meTauris pasuxismgeblobis `specialuri subieqti~

meTauris pasuxismgeblobis doqtrinis subieqti SeiZleba iyos mxolod meTauri 

– rogorc maRali Tanamdebobis piri, didi ZalauflebiT, ise dabali rangis, an 

rangis armqone meTauri, romelic ramdenime pirs akontrolebs.101 kvalifikaciisTvis 

aucilebeli araa danaSaulis pirdapiri amsruleblis identifikacia.102 

2. umoqmedobis materialuri da mentaluri elementebi

ro mis sta tu tis 28-e mux li Se i cavs umoq me do bis or ma te ri a lur ele ments: pir ve-

li – es zo ga di umoq me do ba a, ro de sac me Ta u ri is je ba sa Ta na do kon tro lis ga nu xor ci-

e leb lo bi saT vis, ra sac Se de gad moh yva da na Sa u le bis Ca de na; me o re – es aris spe ci a lu-

ri umoq me do bis Sem Txve va, gaT va lis wi ne bu li 28-e mux lis (a)(ii) da (b)(ii) qvepunqtebiT, 

rodesac meTaurma ar miiRo zomebi, raTa Tavidan aecilebina an aRekveTa danaSaulTa 

Cadena, an gadaeca sakiTxi kompetenturi organoebisTvis.103 aRniSnuli umoqmedobis 

orive saxis materialur elementTan rogorc samxedro meTauris, ise samoqalaqo 

meTauris damokidebuleba unda Semoifarglos saerTo codnis mentaluri elementiT, 

30-e muxlis (default rule) interpretirebiT.

meTauris pasuxismgebloba romis statutSi mentaluri elementis axal 

standarts awesebs, 30-e muxlis sityvasityviTi Sinaarsis gareT. kerZod, daudevrobis, 

gulgrilobisa (recklessness) da sxva mentaluri elementebis gamoyenebiT igi, pirdapiri 

ganzraxvis gareSe Cadenili danaSaulis SemTxvevaSi, sisxlissamarTlebrivi devnis 

`erTaderT saSualebad rCeba~. 

umoqmedobis elementidan gamomdinare, meTauris pasuxismgeblobis koncefcia 

meTauris umoqmedobis dasjadobas axdens arasaTanado kontrolis, prevenciuli da 

represiuli zomebis ganuxorcieleblobisa da sakiTxis kompetenturi organoebisTvis 

gadaucemlobisaTvis. am mxriv igi gansxvavdeba JCE-sgan.

100 ix. Kiss A., Command Responsibility under Article 28 of the Rome Statute, krebulSi: Stahn G. (ed.), The 
Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 631–632. 

101 Sead. iqve, 614–615. 
102 Sead. iqve, 615. 
103 Sead. Sliedregt E., Individual Criminal Responsibility in International Law, Oxford University Press, Oxford, 

2012, 199. 
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3. meTauris pasuxismgebloba da JCE

meTauris pasuxismgeblobis doqtrinis kvleva gviCvenebs, rom igi fundamenturad 

gansxvavdeba JCE-sgan.104 farTo gagebiT, SesaZlebelia, orive msgavsi pasuxismgeblobis 

saxeebis Sexedulebas tovebs. kerZod, gavrcobili JCE-is Tanaamsruleblis msgavsad105, 

meTauri morCilad `iRebs risks sakuTar Tavze~, rom ar moxdeba danaSauli. Tumca 

mTavari gansxvaveba isev umoqmedobasa da mentalur elementSia.

umoqmedobis elementTan dakavSirebiT, JCE iTxovs ufro ̀ pozitiur aqts~ (positive 
act)106, an kotribucias gaerTianebaSi, ro de sac me Ta u ris pa su xis mgeb lo bis Tvis umoq-

me do bac sak ma ri si a. me Ta u ris pa su xis mgeb lo bis Tvis au ci le be lia ie rar qi u li, `ver-

ti ka lu ri~ ur Ti er To bis ar se bo ba im pir Ta So ris, ro mel Ta gan er Tis val de bu le baa 

ze dam xed ve lo bis, meT val yu re o bis gan xor ci e le ba, xo lo me o ris mi er au ci le be lia 

pir da pir, uSu a lod da na Sa u lis Ca de na. am for mu lis gan gan sxva ve biT, JCE-is wevrebi, 

konkretulad, ZiriTadi JCE-is Tanaamsruleblebi, zogadad, damokidebuli arian 

erTsa da imave ierarqiul doneze da moqmedeben `horizontaluri~ formiT. JCE-s 

SigniT meTauris pasuxismgeblobis, politikuri lideris poziciis Cveneba ar aris 

aucilebeli. JCE-is kon cef cia iTx ovs mi ni ma lur ko or di na ci as, ro me lic war mod ge-

ni lia ro gorc `ne bis ho ri zon ta lu ri ga mo xa tu le ba~, ro me lic aer Ti a nebs am sru leb-

lebs. me Ta u ris pa su xis mgeb lo bis kon cef ci is gan gan sxva ve biT, mi si mTa va ri ia ra Ri – 

es aris Ta na am sru le bel Ta ara o fi ci a lu ri kav Si ri da mar ti vi ur Ti er To be bi.107

ar se bi Ti gan sxva ve ba ase ve ig rZno ba men ta lur ele men teb Si. Zi ri Ta di JCE-is 

dros amsrulebeli iziarebs sxva Tanaamsruleblebis ganzraxvas, sadac saerTo mens 
rea mi mar Tu lia kon kre tu li da na Sa u le bis am sru leb lis ken da ga er Ti a ne bis sa bo loo 

miz nis ken. sxva ka te go ri e bis, gan sa kuT re biT gav rco bi li JCE-is dros, am sru le bels 

un da hqon des gaT va lis wi ne bu li da na Sa u lis sa er To mi za ni da gan Wvre ta do bis ele-

men ti. me Ta u ris pa su xis mgeb lo bis dros, aR niS nu lis gan gan sxva ve biT, xde ba me Ta u ris 

mxri dan sa Ta na do xel mZRva ne lo bis ga nu xor ci e leb lo ba da, Se sa ba mi sad, mi si mens rea 

sa Wi ro ebs am Se us ru leb lo bis ga far To e bas, mag ram ara im da na Sa u le bis mi marT, rom-

le bic Ca de ni lia xel qve i Te bis mi er.108 

104 Sead. Ambos K., Command Responsibility and Organisationsherrschaft: Ways of Attributing International 
Crimes to the ‘Most Responsible’,  krebulSi: Nollkaemper A., Wilt H. (ed.), System Criminality in International 
Law, Cambridge University Press, Cambridge, 2009, 138.

105 gavrcobili JCE-is cnebiT, saerTo gegmis farglebSi, adamianTa jgufi Cadis gegmiT 

gauTvaliswinebel qmedebas. individualuri pasuxismgeblobisTvis unda dadgindes: 

Tu ramdenad iyo ganWvretadi jgufis erT-erTi wevris mier danaSaulis Cadena da 

jgufis erT-erTma wevrma, gaerTianebis farglebSi aseTi danaSaulis Cadenis codniT, 

nebayoflobiT, morCilad ̀ aiRo Tu ara riski sakuTar Tavze~. ix. Prosecutor v. Tadic, Judgement 
(IT-94-1-A), Ap peal Chamber, 15 July 1999, § 204, 220, 228; Prosecutor v. Stakic, Judgement (ICTY-IT-97-
24-T), Trial Chamber, 31 July 2003, § 436.

106 Sead. Ambos K., Command Responsibility and Organisationsherrschaft: Ways of Attributing International 
Crimes to the ‘Most Responsible’, krebulSi: Nollkaemper A., Wilt H. (ed.), System Criminality in International 
Law, Cambridge University Press, Cambridge, 2009, 139. 

107 Sead. iqve, 138–139. 
108 Sead. iqve, 139. 
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am gan sxva ve be bis mi u xe da vad, ze moT aR niS nul doq tri nebs sa er To ma xa si a Te be li 

niS ne bic aqvs. amis ga mo ma Ti ga mo ye ne ba er Tdro u la dac Se iZ le ba, im dros, ro de sac 

bral de bu lebs da na Sa u leb ri vi apa ra tis ie rar qi a Si gar kve u li po zi cia uka vi aT da ar-

se bobs ie rar qi u li gan sxva ve ba da na Sa u lis am sru leb lebs So ris.109 

me Ta u ris pa su xis mgeb lo bis doq tri na gan sxvav de ba am sru leb lo bis pa su xis mgeb-

lo bis sa xe e bis gan.

4. meTauris pasuxismgebloba da amsrulebloba

 

romis statuti, miuxedavad imisa, rom 25(3)-e muxlSi gansazRvravs individualuri 

pasuxismgeblobis saxeebs, meTauris pasuxismgeblobas gamoyofs calke – 28-e muxlSi, 

rogorc individualuri pasuxismgeblobis damatebiT, sui generis saxes.110 Sesabamisad, 

misi bunebidan gamomdinare, amsruleblobasTan SedarebiT pasuxismgeblobac ufro 

msubuqi unda iyos.111 qmedebis kvalifikaciisTvis mniSvnelovania, Tu romel muxls 

unda mieniWos upiratesoba, rodesac konkurenciaa maT Soris da oriveTi SesaZlebelia 

pirze sisxlissamarTlebrivi pasuxismgeblobis dakisreba. 

konkretuli danaSaulis kvalifikaciis procesSi, rodesac arsebobs kon-

ku ren cia amsruleblobas (romis statutis 25(3)(a)-e muxli) da meTauris pasuxis-

mgeb lobas (romis statutis 28-e muxli) Soris, upiratesoba eniWeba pirvels. ro-

gorc ICC-is winasasamarTlo palatam bembas (Prosecutor v. Bemba) saqmeze daadgina, 

sisxlissamarTlebrivi pasuxismgeblobis dakisreba saerTaSoriso sisxlis samarTalSi 

meTauris pasuxismgeblobis doqtrinis safuZvelze mxolod im SemTxvevaSi aris 

SesaZlebeli, rodesac ar arsebobs safuZvliani eWvi imisa, rom braldebuli ar aris 

pasuxismgebeli rogorc amsrulebeli 25(3)(a)-e mux lis far gleb Si.112 ker Zod, ro de sac 

kon kre tul saq me ze ar se bu li mtki ce bu le be bi sak ma ri sia das kvnis Tvis, rom iyo ro-

gorc `aq ti u ri am sru leb lo ba~, ise `pa si u ri am sru leb lo ba~ – me Ta u ris pa su xis mgeb-

lo ba, upi ra te so ba am sru leb lo bas eni We ba.113 

aR sa niS na vi a, rom bem bas (Prosecutor v. Bemba) saq me ze, Tav da pir ve lad bral de -

ba pa su xis mgeb lo bis da kis re bas ro mis sta tu tis 25(3)(a)-e muxlis farglebSi, Ta-

naamsruleblobis braldebiT moiTxovda, Tumca SemdgomSi igi Seicvala 28-e muxliT. 

winasasamarTlo palata darwmunda, rom braldebulze sisxlissamarTlebrivi pasu-

109 Sead. iqve, 139. ganmasxvavebeli da saerTo niSnebis Sesaxeb ix. iqve, 138–142; ix. aseve: Ambos 
k., Joint Criminal Enterprise and Command Responsibility, Journal of International Criminal Justice, Vol. V, 
2007, 159–183.

110 Sead. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University 
Press, Oxford, 2010, 457.

111 Sead. Burghardt B., Modes of Participation and their Role in a General Concept of Crimes under International 
Law, krebulSi: Burchard C., Triffterer O., Vogel J., The Review Conference and the Future of the ICC, 
Kluwer Law International, London, 2010, 90–91.

112 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Adjourning the Hearing Pursuant to Article 61(7)(c)(ii) 
of the Rome Statute (ICC-01/05-01/08), Pre-Trial Chamber III, 3 March 2009, § 342. 

113 Sead. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University 
Press, Oxford, 2010, 458.



311

giorgi dgebuaZe,  meTauris (ufrosis) sisxlissamarTlebrivi pasuxismgebloba 

umoqmedobisaTvis saerTaSoriso sisxlis samarTalSi 

xismgeblobis dakisreba SeuZlebeli iyo 25(3)(a)-e mux lis far gleb Si, ro gorc Ta na am-

sru leb lo bis for miT da ga da vi da 28-e mux lis pa su xis mgeb lo bis for ma ze, ro gorc al-

ter na ti ul sa Su a le ba ze.114

Se sa ba mi sad, da na Sa u lis ga mo Zi e bi sas, ro de sac pro ku ro ri mi Re bu li mtki ce bu-

le be biT `da eW vde ba~, rom kon kre tu li pi ri, Se saZ lo a, ar se biT kon tri bu ci as axor ci e-

leb da da na Sa ul Si, Se uZ lia sis xlis sa mar Tleb ri vi dev na jer da iwy os am sru leb lo bis 

doq tri niT. Tu ga mo i ricx e ba bral de bu lis da na Sa ul Si ar se bi Ti kon tri bu ci a, ma Sin, 

mi si mxri dan efeq ti a ni kon tro lis ar se bo bis Sem Txve va Si, sis xlis sa mar Tleb ri vi dev-

na gag rZel de ba me Ta u ris pa su xis mgeb lo bis doq tri niT. 

in di vi du a lu ri `pa su xis mgeb lo bis sa xe Ta kon ku ren ci is~ sa kiTx is mxriv, ase-

ve, yu rad sa Re bia ICC-is al baSiris (Prosecutor v. Al Bashir) saqme – Tu ratom ar gamoiyena 

braldebam meTauris pasuxismgeblobis koncefcia?

meTauris pasuxismgeblobis saxis gamoyeneba al baSiris (Prosecutor v. Al Ba shir) 
saqmeze, marTlac, safuZvels ar iyo moklebuli,115 kerZod, al baSiris sisxlis sa-

marTlebriv pasuxismgeblobaSi micema romis statutis 28(b)-e muxlis farglebSi, 

rogorc `samoqalaqo meTaurze, sasamarTlos iurisdiqciaSi Semavali danaSaulisTvis, 

romelic Caidines misi efeqturi Zalauflebis an kontrolis qveS, imis Sedegad, 

rom es piri aRniSnul xelqveiTebs ar uwevda saTanado kontrols~.116 iuridiul li-

te raturaSi es mosazreba mxardaWerilia im argumentiT, rom `kontrolis~ elemen-

tis arseboba, romelsac iTxovs Tavis TavSi Teoria amsrulebeli amsruleblis 

ukan (perpetrator behind perpetrator, Täter hinter dem Täter)117, gaupatiurebasTan mimarTebiT, 

rTulad dasamtkicebelia.118 meTauris pasuxismgeblobis farglebSi prokuraturam 

unda amtkicos mxolod al baSiris umoqmedoba, `organizaciaze~ misi efeqturi Za la-

uflebisa da kontrolis elementis gamoyenebiT. al baSiris Tanamdebobrivi mdgo-

mareoba ufro gaaiolebda am process. misi mtkiceba sajarod, rom darfurSi ar 

momxdara gaupatiureba, SeiZleboda gamoyenebuliyo karg samxilad, rom man ar miiRo 

yvela saWiro da gonivruli zoma, raTa Tavidan aecilebina an aRekveTa danaSaulTa 

Cadena.119 

114 Sead. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Adjourning the Hearing Pursuant to Article 61(7)(c)
(ii) of the Rome Statute (ICC-01/05-01/08), Pre-Trial Chamber III, 3 March 2009, § 40–49.

115 ix. Jessberger F., Geneuss J., On the Application of a Theory of Indirect Perpetration in Al Bashir, Journal of 
International Criminal Justice, Vol. VI, 2008, 865–866, romlebic meTauris pasuxismgeblobas, al 

baSiris (Prosecutor v. Al Bashir) saqmeze individualuri pasuxismgeblobis yvelaze adekvatur 

saxed miiCneven. 
116 ix. romis statutis 28(b)-e muxli.
117 ix. Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on the Confi rmation of Charges (ICC-

01/04-01/07), Pre-Trial Chamber I, 30 September 2008, § 496–497. ICC-is winasasamarTlo palatis 

mier citirebulia: Roxin C., Straftaten im Rahmen organisatorischer Machtapparate, Goltdammer’s Archiv 
für Srafrecht, 1963; inglisuri versia ix. Roxin C., Crimes as Part of Orginized Power Structures, Journal of 
International Criminal Justice, Vol. IX, 2011, 193–205. amis Semdgom klaus roqsinis Teoria aRiara 

germaniis federalurma sasamarTlom (Bundesgerichtshof). amasTan dakavSirebiT ix. Weigend T., 
Perpetration through an Organization, The Unexpected Career of a German Legal Concept, Journal of International 
Criminal Justice, Vol. IX, 2011, 94–99. doqtrinis kritikasTan mimarTebiT ix. iqve, 99–101. 

118 ix. Giamanco T., The Perpetrator Behind the Perpetrator: A Critical Analysis of the Theory of Prosecution 
Against Omar Al-Bashir, Temple International and Comparative Law Journal, Vol. XXV, 2011, 239, 242–243.

119 ix. iqve, 234; ix. aseve: romis statutis 28(b)(iii)-e muxli.
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Tumca mTavari argumenti, romelic, am etapze gamoricxavs meTauris pasuxis-

mgeblobis gamoyenebas al baSiris (Prosecutor v. Al Bashir) saqmeze, es aris bembas (Prosecutor v. 
Bemba) saqmeze miRebuli formula – romis statutis 25(3)(a)-e muxlis upiratesoba 28-e 

muxlTan mimarTebiT.120 saqmeSi mopovebuli mtkicebulebebidan gamomdinare, rodesac 

arsebobs safuZvliani eWvi, rom iyo rogorc `aqtiuri amsrulebloba~, ise meTauris 

pasuxismgebloba, upiratesoba pirvels eniWeba.121 Tu aRniSnuli pasuxismgeblobis 

saxis mtkiceba ar gamouvida prokuraturas al baSiris (Prosecutor v. Al Bashir) saqmeze, ar 

aris gamoricxuli, gadavides meTauris pasuxismgeblobis doqtrinaze.122 

5. meTauris pasuxismgebloba da Tanamonawileoba

mi u xe da vad imi sa, rom me Ta u ris pa su xis mgeb lo ba sa da Ta na mo na wi le o bas bev ri sa-

er To ni Sa ni aqvs, pir ve lis gan xil va ar Se iZ le ba me o ris pa su xis mgeb lo ba Ta sa xe eb Si.123 

doq tri nis mi xed viT, me Ta ur ze pa su xis mgeb lo bis da kis re ba xel qve i Te bis mi er Ca de ni-

li da na Sa u le bis ga mo xde ba ara ro gorc Ta na mo na wi le ze, ara med mi si umoq me do bi saT-

vi sa da ara sa Ta na do xel mZRva ne lo bi saT vis, ma Sin, ro de sac Ta na mo na wi le o bis pa su-

120 ix. Prosecutor v. Jean-Pierre Bemba Gombo, Decision Adjourning the Hearing Pursuant to Article 61(7)(c)(ii) 
of the Rome Statute (ICC-01/05-01/08), Pre-Trial Chamber III, 3 March 2009, § 342.

121 ix. Schabas W., The International Criminal Court: A Commentary on the Rome Statute, Oxford University Press, 
Oxford, 2010, 458. 

122 rac Seexeba individualuri pasuxismgeblobis sxva saxeebis gamoyenebas: JCE-s doq-

t rinas ICC ver gamoiyenebda lubangas (Prosecutor v. Lubanga) saqmeze misi uaryofis 

gamo; Tanaamsruleblobis koncefcia, al baSiris Tanamdebobidan gamomdinare, mi-

si `vertikaluri mimarTulebiT~ moqmedebis gamo, ver iqneboda produqtuli. Ta na  -

am sru lebloba sisxlissamarTlebriv pasuxismgeblobas `horizontaluri mimar Tu -

lebiT~ aviTarebs; rac Seexeba individualur pasuxismgeblobas danaSaulSi Tana mo-

nawileobisaTvis, misi saxeebi ar Seicavs danaSaulis amsruleblobaze kontrolis – 

qmedebaze batonobis elementebs. Tanamonawiles, romelic danaSaulSi `meore xarisxis~ 

monawilea, ar gaaCnia danaSaulze kontrolis (control over the crime) SesaZlebloba, danaSaulSi 

axorcielebs ara arsebiT kontribucias (essential contribution), aramed substanciur kontri-

bucias (substantial contribution). swored es aris mTavari gansxvaveba amsruleblobasa da 

Tanamonawileobas Soris, rasac lubangas (Prosecutor v. Lubanga) saqmeze gaesva xazi; igive 

pasuxi ekuTvnis romis statutis 25(3)(d)-e muxliT gaTvaliswinebul individualuri 

pasuxismgeblobis formas, romelic moiTxovs mniSvnelovani kontribuciis (signifi cant 
contribution) standarts. ix. Prosecutor v. Callixte Mbarushimana, Decision on the Confi rmation of Charges 
(ICC-01/04-01/10), Pre-Trial Chamber I, 16 December 2011, § 283; Prosecutor v. Germain Katanga, Judgment 
Pursuant to Article 74 of the Statute (ICC-01/04-01/07), Trial Chamber II, 7 March 2014, § 1620, 1632–1636. 

rogorc zemoT aRvniSneT, prokuraturis mtkicebiT, al baSiri srulad akontrolebda 

im pirebs, romlebic uSualod axorcielebdnen danaSaulebs, kerZod, pirdapiri am-

sruleblebis mimarT. romis statutis 25(3)(d)-e muxli, romelic miCneulia JCE-s msgavs 

formad, damatebiTi xasiaTis matarebelia, rac mis gamoyenebas gamoricxavs. ix. dgebuaZe 

g., arapirdapiri (Tana)amsruleblobis doqtrina saerTaSoriso sisxlis samarTalSi 

(Prosecutor v. Al Bashir-is saqmis analizi), marTlmsajuleba da kanoni, 3(34), 2012, 91–101.
123 Sead. Bonafe B., Command Responsibility, krebulSi: Cassese A. (ed.), The Oxford Companion to In-

ternational Justice, Oxford University Press, Oxford, 2009, 270; ix. aseve: Mettraux G., The Law of Command 
Responsibility, Cambridge University Press, Cambridge, 2009, 38. sawinaaRmdego azri ix. Prosecutor v. 
Halilovic, Judgement (ICTY-IT-01-48-T), Trial Chamber, 16 November 2005, § 43.
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giorgi dgebuaZe,  meTauris (ufrosis) sisxlissamarTlebrivi pasuxismgebloba 

umoqmedobisaTvis saerTaSoriso sisxlis samarTalSi 

xis mgeb lo ba gu lis xmobs mo ra lur Tu praq ti kul dax ma re bas Zi ri Tad am sru le bel ze 

Ta na mo na wi lis mxri dan,124 ker Zod, sub stan ci ur kon tri bu ci as (substantial contribution).125

umoq me do ba das ja di a, vi na i dan sa er Ta So ri so sa mar Ta li uwe sebs val de bu le-

bas me Ta u rebs, ro me lic xel qve i Te bis mi er Ca de ni li da na Sa u le bis pre ven ci i Ta da ma-

Ti das jiT ga mo i xa te ba. me Ta u ri ar izi a rebs pa su xis mgeb lo bas xelqveiTTan erTad, 

romelmac Caidina danaSauli. igi pasuxs agebs arasaTanado xelmZRvanelobisaTvis.126 

aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos didma palatam 

saqmeze – koronovi latviis winaaRmdeg (Koronov v. Latvia) – danaSaulis Tavidan acilebis 

ganuxorcieleblobisaTvis meTauris pasuxismgebloba gaigo rogorc `kontrolis 

movaleobis Seusrulebloba~ (dereliction of a superior’s duty to control) da ara ro gorc pa su-

xis mgeb lo ba sxvi si qme de bi saT vis.127 es mo saz re ba ar Se e sa ba me ba me Ta u ris pa su xis mgeb-

lo bis ze mo gan xi lul pre ce den tul sa mar Tals, ro me lic mas pir ve li xa ris xis pa su-

xis mgeb lo bis sa xed mi iC nevs.

ro de sac sis xlis sa mar Ta li us vams kiTx vas me Ta urs – `ra mox da?~ da iRebs pa suxs 

– `ar vi co di da sa i dan un da mcod no da, ra xde bo da~, me Ta u ris pa su xis mgeb lo bis kon-

cef cia ase Ti pa su xis (u moq me do bis) Se mow me bis ide a lu ri sa Su a le ba a. 

me Ta u ris pa su xis mgeb lo bis kon cef ci is es cne ba ar aris sa bo lo o. mi si pa su xis-

mgeb lo bis dam fuZ ne be li ma te ri a lu ri da men ta lu ri ga re mo e be bis gan mar te ba, Se saZ-

lo a, mo ma val Si Se ic va los, am ga re mo e beb Tan da kav Si re biT praq ti ka sa da dog ma ti ka Si 

ar se bul az rTa sxva das xva o bi dan ga mom di na re. amis mi ze zia is, rom igi Se i cavs sis xlis 

sa mar Tlis zo ga di na wi lis Tvis mniS vne lo van, fun da men tur as peq tebs,128 ra sac war-

mod ge ni li naS ro mic adas tu rebs. 

124 Sead. Mettraux G., The Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 40. 
125 Tanamonawileobis standartze ix. Olasolo H., Rojo E., Forms of Accessorial Liability under Article 

25(3)(b) and (c), krebulSi: Stahn G. (ed.), The Law and Practice of the International Criminal Court, Oxford 
University Press, Oxford, 2015, 557–591.

126 ix. Prosecutor v. Halilovic, Judgement (ICTY-IT-01-48-T), Trial Chamber, 16 November 2005, § 54. meTauris 

pasuxismgeblobasa da Tanamonawileobas Soris ganmasxvavebel niSnebze ix. Mettraux G., The 
Law of Command Responsibility, Cambridge University Press, Cambridge, 2009, 37–44. 

127 ix. Koronov v. Latvia, Judgment (ECHR-36376/04), Grand Chamber, 17 May 2010, § 156, 211, 213, 223; 

O’Keefe R., International Criminal Law, Oxford University Press, Oxford, 2015, 207.
128 Sead. Kiss A., Command Responsibility under Article 28 of the Rome Statute, krebulSi: Stahn G. (ed.), The 

Law and Practice of the International Criminal Court, Oxford University Press, Oxford, 2015, 648. 


